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In  re  LOWE'S  PATENT  *  [Feb.  2,  1852]. 

The  Judicial  Committee  will  not  permit  a  party  to  be  heard  in  opposition  to  an 
application  for  a  prolongation  of  the  term  of  Letters  Patent,  unless  a  caveat 
has  been  entered  in  his  name. 

Any  one  of  the  public  has  a  right  to  enter  a  caveat  and  to  be  heard  in  opposition 
at  the  hearing. 

This  was  an  application  by  the  patentee,  James  Lowe,  for  prolongation  of  the 
term  of  Letters  Patent  for  certain  improvements  in  propelling  vessels.  Separate 
caveats  were  entered  by  various  parties,  and  objections  against  an  extension  lodged ; 
the  principal  objections  being,  first,  that  the  Petitioner  had  been  sufficiently  re- 
warded ;  and,  secondly,  that  the  application  of  the  screw  propeller  was  well  known 
before  Lowe's  patent. 

Sir  Frederick  Thesiger,  Q.C.,  Mr.  Montagu  Smith,  and  Mr.  Webster,  appeared 
for  the  Petitioner. 

The  Solicitor-General  (Sir  W.  P.  Wood),  for  Messrs.  Maudslay  and  others. 

Mr.  Serjeant  Shee  and  Mr.  Bovill,  for  the  Peninsular  and  Oriental  Steam  Naviga- 
tion Company. 

[2]  Mr.  Vance,  for  Captain  Carpenter ;  and  the  Attorney-General  (Sir  A.  Cock- 
burn),  for  the  Crown. 

The  only  question  of  importance  raised,  was,  as  to  the  competency  of  Messrs. 
Maudslay  and  others  to  be  heard  in  opposition. 

It  appeared  that  a  caveat  had  been  entered  by  Robertson,  a  patent  agent,  in  his 
own  name,  but  in  reality  as  the  agent  for  several  large  engineering  firms,  among 
whom  were  Messrs.  Maudslay,  and  under  such  caveat  they  claimed  to  be  heard  in 
opposition  to  an  extension. 

Dr.  Lushington. — How  can  Messrs.  Maudslay  and  the  other  firms,  for  whom  the 
Solicitor-General  appears,  be  heard?     The  caveat  is  in  Robertson's  name. 

Sir  Frederick  Thesiger,  Q.C. — First,  Robertson  has  no  right  to  enter  a  caveat 
at  all.  It  was  not  competent  to  him  as  one  of  the  public  to  appear.  The  public  is 
represented  by  the  Attorney-General.  Secondly,  Messrs.  Maudslay  and  the  other 
parties  for  whom  the  Solicitor-General  appears,  cannot  be  heard  in  opposition,  as 
no  caveats  have  been  entered  in  their  names.     They  have  no  locus  standi. 

The  Solicitor-General  [Sir  W.  P.  Wood],  contra. — Robertson  was  clearly  entitled 
to  enter  a  caveat ;  he  has  a  patent  of  his  own,  involving  the  very  same  principle  of 
this  screw  propeller.  It  is  no  objaction  to  Messrs.  Maudslay  and  others  being  heard, 
because  the  caveat  was  in  the  name  of  their  agent,  which  was  done  to  save  expense 
and  trouble. 

*  Present :  Lord  Cranworth,  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Dr. 
Lushington,  and  the  Right  Hon.  Sir  Edward  Ryan. 
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[3]  Lord  Cranworth.— Any  one  of  Her  Majesty's  subjects  has  a  right  to  enter  a 
caveat,  and  has  equally  a  locus  stand/  here  to  oppose  an  application  for  the  extension 
of  Letters  Patent  :  the  public  have  the  same  right,  in  the  first  instance,  to  go  before 
the  Attorney-General  and  oppose  the  granl  of  the  original  Letters  Patent.  We  are. 
however,  of' opinion,  that  we  cannot  hear  the  Solicitor-! General  for  any  other  person 
than  Mr.  Robertson,  and  that  he  can  only  ask  such  questions  as  respects  Robertson's 
interest. 

The  merits  of  the  petition  were  then  investigated,  which,  however,  presented  no 
feature  of  importance  requiring  notice,  and  at  the  conclusion  their  Lordships  ex- 
pressed their  opinion,  that  there  had  not  been  a  case  made  out,  either  of  unreouited 
merit  or  unproductive  expenditure,  which  warranted  them  in  recommending  the 
further  extension  of  the  term. 

[Mews'  Dig.  tit.  PATENT;  F.  Confirmation,  etc.;  2.  Renewal  and  Extension; 
e.  Practice  on  application  for.  See  now  Privy  Council  Rules  of  26  Nov.  1897 
(Stat.  R.  and  0.  1899,  p.  1837),  and  s.  25  of  the  Patents  Act,  1883  (46  and  47 
Vict.,  c.  57).] 


[4]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  JUDICATURE  AT  BOMBAY. 

HER  HIGHNESS  RUCKMABOYE,— Appellant;  LULLOOBHOY  MOTTICHUND.— 

Respondent*  [Dec.  5,  6,  and  7,  1851;  Nov.  26  and  27,  1852]. 

The  English  Statute  of  Limitations,  21  Jac.  I.,  c.  16,  extends  to  India,  and  applies 
to  Hindoos  and  Mahomedans  as  well  as  Europeans,  in  civil  actions  in  the 
Supreme  Court  [8  Moo.  P.C.  20]. 

The  law  of  23rescription,  or  limitation,  is  a  law  relating  to  procedure,  having 
reference  only  to  the  lex  fori  [8  Moo.  P.C.  35]. 

Where  a  Court  entertains  a  cause  of  action  which  originated  in  a  foreign  country, 
the  rule  is  to  adjudicate  according  to  the  law  of  that  country,  yet  the  Court 
proceeds  according  to  the  prescription  of  the  country  in  which  it  exercises 
jurisdiction. 

Where  words  have  been  long  used  in  a  technical  sense,  and  have  been  judicially 
construed  to  have  a  certain  meaning,  and  have  been  adopted  by  the  Legis- 
lature as  having  a  certain  meaning  prior  to  a  particular  Statute,  in  which 
they  are  used,  the  rule  of  construction  of  Statutes  requires,  that  the  words 
used  in  such  Statute  should  be  construed  according  to  the  sense  in  which  they 
have  been  so  previously  used,  although  that  sense  may  vary  from  the  strict 
literal  meaning  of  the  words  [8  Moo.  P.C.  20]. 

The  words  in  the  Statute  of  Limitations,  21  Jac.  I.,  c.  16,  s.  7,  "  beyond  the  seas,'' 
are  synonymous,  in  legal  import,  with  the  words  "  out  of  the  realm,"  or 
"  out  of  the  land,"  or  "  out  of  the  territories,"  and  are  not  to  be  construed 
literally  [8  Moo.  P.C.   2:'.]. 

Trover  for  200  chests  of  opium,  both  parties  were  Hindoos.  The  Defendant, 
pleaded  in  bar  the  English  Statute  of  Limitations.  21  Jac.  I.,  c.  16,  in  the 
ordinary  form.  Replication,  that  the  Plaintiff  resided  during  the  period 
of  prescription  at  Malwa,  in  India,  without  the  territories  of  the  Government 
of  the  East  India  Company,  and  without  the  jurisdiction  of  the  Supreme 
Court  of  Bombay.  Rejoinder,  that  the  Defendant,  though  not  personally 
resident  at  Bombay,  carried  on  business  there  by  a  Mooneem  or  Gomastah, 

*  Present  at  the  first  hearing,  on  the  5th,  6th,  and  7th  December,  1851  :  The 
Right  Hon.  Dr.  Lushington,  the  Right  Hon.  Sir  George  Turner  (Vice-Chancellor), 
and  tli.'  Etighl  Hon.  Edward  Ryan. 

Present  at  the  second  hearing,  on  the  26th  and  27th  November,  1852:  Lord 
Truro,  Lord  Cranworth,  the  Chief  Justice  of  the  Common  Pleas  (Sir  John  Jervis), 
the  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  Sir  George  Turner  (Vice-Chancellor), 
the  Righl  Hon.  Sir  Edward  Ryan,  and  the  Right  lion.  Sir  John  Patteson. 
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an  inhabitant  of  Bombay,  and  subject  to  the  jurisdiction  of  the  Supreme 
Court,  and  that  the  goods  were  the  property  of  Defendant.      General  demurrer 
to  rejoinder.     The  Supreme  Court  at  Bombay  held,  first,  that  as  the  Statutes 
of  Limitation,  21  Jac.  I.,  c.  16,  and  1  Anne,  c.  16,  applied  to  Bombay  and  to 
Hindoos,  the  fact  of  the  Plaintiff  being  resident  at  Mahva  was  not  "  beyond 
the  seas,"  so  as  to  bring  the  Plaintiff  within  the  7th  section  of  the  21  Jac.  I., 
c.  16;  and,  secondly,  that  the  carrying  on  business  at  Bombay  amounted  to 
a  constructive  inhabitancy  at  Bombay,  so  as  to  exclude  her  from  the  benefit 
of  the  exception  in  the  Statute.     Upon  appeal,  held  by  the  Judicial  Committee, 
reversing  the  judgment  of  the  Supreme  Court, — 
First.   That  the  saving  words  of  the  Statute,  21   Jac.  I.,  c.  16,  s.  7,  "  beyond  the 
seas,"  were  not  to  be  construed  literally,  those  words  being  in  legal  import  and 
effect   synonymous  with   the   words  "without   the  territories,"   and  that   the 
replication  disclosed  a  valid   answer  to  the  Defendant's  plea.      And,  as  the 
words  of  the  replication,  "  without  the  territories,"  were  equivalent  to  the 
words   "  beyond   the   seas,"   the   Plaintiff  was   within   the   express   provision 
of  the  seventh  section,  and  that  the  plea,  setting  up  the  Statute,  was  no  bar 
[8  Moo.  P.C.  30]. 
Second.   That  the  rejoinder,  that  the  Plaintiff  might  sue  or  be  sued  during  the 
time  by  reason  of  a  constructive  inhabitancy,  was  no  answer  in  law  to  the 
replication  ;  for  although  it  might  give  the  Court  jurisdiction,  yet  it  did  not 
prevent  the  express  operation  of  the  7th  section  of  the  21  Jac.  I.,  c.  16  [8  Moo. 
P.C.   30]. 
The  Charter  of  the  8th  December,   1823,  which  created  the  Supreme  Court  a' 
Bombay,  provides,  by  section  29,  that,  "  in  cases  of  Mahomedans  or  Gentoos, 
their  inheritance,  and  succession  to  lands,  rents,  and  goods,  and  all  matters 
of  contract  and  dealing  between   party  and  party,  shall  be  determined,   in 
cases  of  Mahomedans,  by  the  laws  and  usages  of  the  Mahomedans,  and  where 
the     parties     are     Gentoos,     by    the     laws     and     usages     of    the     Gentoos, 
or     by    such    laws     and     usages     as    the    same    would     have    been     deter- 
mined,  if  the  suit  had  been   brought   in   a   Native  Court ;  "   and   the   37th 
section  directs,  that  "  the  Court  shall  frame  such  process,  and  make  such  rules 
and  orders  for  the  execution  of  the  same,  in  all  suits,  civil  and  criminal,  to 
In-   commenced,   sued,   or    prosecuted,   within   their   jurisdiction,   as  shall   be 
necessary  for  the  due  execution  of  all  or  any  of  the  powers  thereby  com- 
mitted  thereto,   with   an   especial   attention   to   the   religion,   manners,   and 
usages  of  the  native  inhabitants  living  within   its  jurisdiction,  and  accom- 
modating  the  same  to  their  religion,  manners,  and  usages,  and  to  the  circum- 
stances of  the  country,  so  far  as  the  same  can  consist  with  the  due  execution 
of  law  and  the  attainment  of  substantial  justice." 
Held,  upon  a  construction  of  these  sections,  that,  as  the  law  of  limitation  is  a 
matter  of  procedure,  and  the  Supreme  Court  at  Bombay  had  power  to  frame 
its  procedure  different  from  the  Native  Courts,  the  Court  was  right  in  allow- 
ing the   plea  of  the  English   Statute  of   Limitations,   in   an   action   between 
Hindoos  upon  a  Hindoo  contract,  as  the  judgment  of  the  Court  on  such  plea 
was  no  deteimination  relating  to  any  right  arising  out  of  any  contract  or 
dealing  involved  in  the  cause  of  action  [8  Moo.  P.C.  38]. 
Semble. — The  mere  allegation   in  the  plaint,  that  the  parties  are  Hindoos,  is  a 
sufficient  averment  of  the  fact  to  raise  an  objection  to  the  cause  being  decided 
by  the  English  law  of  limitations  [8  Moo.  P.C.  16,  17]. 

This  was  an  action  of  trover,  in  which  the  Appellant  was  the  Plaintiff,  and  the 
Respondent  and  Sewlall  Mottichund,  since  deceased,  were  Defendants. 

[5]  The  plaint  alleged,  that  the  Appellant,  Her  Highness  Ruckmaboye,  of  Malwa, 
a  Hindoo,  was  possessed  at  Bombay,  as  of  her  own  property,  of  two  hundred  chests 
of  opium,  and  that  the  Respondent  and  Sewlall  Mottichund,  Hindoo  inhabitants, 
trading  in  Bombay,  under  the  name  and  firm  of  Brizlall  Mottichund,  and,  [6]  there- 
fore, persons  subject  to  the  jurisdiction  of  the  Supreme  Court,  afterwards  con- 
verted them  to  their  own  use.  To  this  plaint  the  Respondent  and  Sewlall  Mottichund 
pleaded,  first,  not  guiltv  ;  secondly,  not  possessed;  and  thirdly,  that  the  causes  of 
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action  in  the  plaint  mentioned,  did  not,  nor  did  any  of  them,  accrue  to  the  Appellant 
at  any  time  within  six  years  next  before  the  commencement  of  the  suit. 

After  pleading  these  pleas,  and  before  replication,  Sewlall  Mottichund  died, 
whereupon  a  suggestion  was  entered  on  the  roll,  that  Sewlall  Mottichund  had  died, 
and  that  the  Respondent  had  survived  him. 

The  Appellant  replied  to  the  pleas  of  the  Respondent  and  Sewlall  Mottichund, 
and  joined  issue  on  the  first  and  second  pleas;  and  to  the  third  plea  she  replied,  that, 
at  the  time  when  the  causes  of  action,  in  the  plaint  mentioned,  and  each  of  them, 
accrued,  she  (the  Appellant)  was  residing  in  India,  in  parts  without  the  territories 
subject  to  the  government  of  the  East  India  Company,  and  without  the  jurisdiction 
of  the  Supreme  Court,  to  wit,  at  Rutlam,  in  Malwa ;  and  that  she  (the  Appellant) 
did  not,  at  any  time,  from  the  time  when  the  causes  of  action  accrued,  until  within 
six  years  of  the  day  of  the  commencement  of  the  suit,  come  or  return  within  the 
territories,  or  within  the  jurisdiction  of  the  Court. 

To  this  replication  to  the  third  plea,  the  Respondent  pleaded,  by  way  of  rejoinder, 
that  the  Ap-[7]-pellant,  for  a  long  time  previously  to,  and  at  the  time  when,  the 
alleged  causes  of  action,  and  each  and  every  of  them,  accrued  to  her,  and  from 
thence  up  to  and  until  the  time  of  the  commencement  of  that  suit,  though  personallv 
resident  in  Malwa,  was,  and  continued  to  be,  a  Hindoo,  and  carried  on,  and  still 
carries  on,  the  business  or  trade  of  merchandize  at  a  shop  or  house  of  business 
situate  in  Moombadavee-street,  in  Bombay,  under  the  name  and  style  of  "  Gunness- 
dass  Kistnajee,"  by  a  Mooneem  or  Gomastah,  named  Amerchund  Keshorechund,  and 
during  all  that  time  was,  and  continued  to  be,  an  inhabitant  of  Bombay,  and  subject 
to  the  jurisdiction  of  the  Court,  and  that  the  goods  and  chattels  in  the  plaint  men- 
tioned, were,  at  the  time  of  the  trover  and  conversion  thereof  in  the  plaint  mentioned, 
in  Bombay,  and  the  goods  and  chattels  of  the  Appellant's  Bombay  firm. 

To  this  rejoinder  the  Appellant  demurred  generally,  and  the  Respondent  joined 
in  demurrer. 

The  point  marked  by  the  Appellant  for  argument  of  the  demurrer  was,  "  That 
the  constructive  residence  of  the  Appellant  in  Bombay,  at  the  time  when  the  cause 
of  action  accrued,  or  at  any  time  since,  was  immaterial,  if  the  Appellant  were  at 
that  time  actually  and  in  fact  residing  beyond  the  territories  subject  to  the  govern- 
ment of  the  East  India  Company." 

The  demurrer  was  argued  on  the  14th  of  November,  1848,  and  the  23rd  of 
February,  1849,  before  Sir  Erskine  Perry,  Chief  Justice,  and  Sir  William  Yardley, 
Puisne  Judge,  of  the  Supreme  Court,  when  it  was  adjudged  by  the  Court,  that  the 
rejoinder  of  the  Respondent  to  the  replication  of  the  Appellant  to  the  third  plea 
was  sufficient  in  law  ;  and,  by  an  order  of  the  Court  made  on  the  last-mentioned 
day,  it  was  [8]  ordered,  that  the  demurrer  should  be  overruled,  with  costs. 

In  compliance  with  the  rule  of  the  Privy  Council  (see  rule,  3  Moore's  P.C.  Cases, 
p.  xxv.),  the  Judges  of  the  Supreme  Court  transmitted  to  the  Privy  Council  the 
following  reasons,  which  governed  the  Court  in  overruling  the  demurrer  to  the 
third  plea : — 

"  The  Supreme  Court  at  Bombay,  having,  for  some  years  past,  held  that  the 
Statutes  of  Limitation  (21  Jac.  I.,  c.   16  (a),  and  4  Anne,  c.  16)  apply  to  Bombay 

(a)  The  section  of  this  Statute  upon  which  the  question  raised  turned,  was  the 
7th;  it  is  as  follows:  — 

"  Provided  nevertheless,  and  be  it  further  enacted,  That  if  any  person  or  persons 
that  is  or  shall  be  entitled  to  any  such  Action  of  Trespass,  Detinue,  Action  sur  Trover, 
Replevin,  Actions  of  Accounts,  Actions  of  Debts,  Actions  of  Trespass  for  Assault, 
Menace,  Battery,  Wounding  or  Imprisonment,  Actions  upon  the  Case  for  Words,  be 
or  shall  be  at  the  time  of  any  such  Cause  of  Action  given  or  accrued,  fallen  or  come, 
within  the  Age  of  Twenty-one  Years,  Feme  Covert,  .Yon  Compos  Mentis,  imprisoned 
or  beyond  the  Seas;  that  then  such  Person  or  Persons  shall  be  at  Liberty  to  bring  the 
same  Act  inns,  so  as  they  take  the  same  within  such  Times  as  are  before  limited,  after 
their  coming  to  or  being  of  full  age.  Discovert,  of  sane  Memory,  at  Large,  and 
returned  from  beyond  the  Seas,  as  other  persons  having  no  such  Impediment  should 
have  done.  20  Hen.  III.,  c.  8;  3  Ed.  I.,  c.  39  ;  32  Hen.'  VIII.,  c.  2 ;  1  Ma.  I.,  Sess.  2, 
c.  5." 
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and  to  Hindoos,  as  well  as  to  Europeans,  on  the  ground  of  such  laws  being  laws 
affecting  procedure,  and  not  affecting  the  contract  (see  Story's  Conflict  of  Laws,  p. 
483,  Edin.),  the  point  argued  before  us  was,  whether  the  Plaintiff,  not  residing 
personally  within  the  jurisdiction  of  the  Supreme  Court  of  Bombay,  was  not  to  be 
considered  as  being  '  beyond  the  seas  '  at  the  time  of  the  cause  of  action  accruing 
and  of  its  being  commenced. 

[9]  "  Rutlam  is  one  of  the  petty  Rajpoot  rajahships  of  Malwa,  adjoining  the 
Bombay  Presidency,  and  tributary  to  Scindia,  under  the  guarantee  of  the  British 
Government.  The  Plaintiff,  who,  by  her  title,  is  probably  connected  with  the  ruling 
family  in  Rutlam,  appears  by  the  record  to  keep  a  money-shop  in  Bombay,  under  an 
assumed  name,  which  is  a  custom  very  prevalent  amongst  monied  natives  of  rank  in 
most  parts  of  India. 

"  We  thought  that  the  expression  '  beyond  the  seas,'  which  can  only  be  applied 
cy  pres  in  India,  did  not  include  a  place  situated  like  Rutlam ;  and  the  case  of  King 
v.  Walker  (]  W.  Bla.  286)  clearly  shows,  that  the  being  without  the  jurisdiction 
of  the  Court,  is  not  equivalent  to  the  above  expression. 

"  We  also  thought,  that  the  carrying  on  a  business  or  trade  in  the  island  of 
Bombay  amounted  to  a  constructive  presence  in  the  island,  so  as  to  exclude  the  ex- 
ception in  the  Statute,  even  if  Rutlam  were  to  be  considered  as  coming  within  the 
expression  '  beyond  the  seas ; '  and  we  conceived,  that  the  like  conclusion  would 
be  arrived  at  by  the  Courts  of  Westminster  Hall,  if  one  of  the  great  banking-houses 
in  London,  such  as  Coutts'  or  Hammersley's,  which  are  often  known  to  have  been 
represented  by  a  single  individual,  were  to  claim  the  right  of  bringing  an  action  of 
assumpsit  twenty  years  after  the  contract  was  made,  on  the  ground,  that  the  in- 
dividual had  been,  during  the  period,  '  beyond  the  seas.'  " 

From  the  above  judgment  the  present  appeal  was  brought. 

The  Appellant,  in  support  of  the  appeal,  submitted  that  the  judgment  of  the 
Supreme  Court  ought  to  be  reversed,  for  the  following  reasons:  — 

[10]  First.  Because  the  Statute  of  Limitations,  the  21  Jac.  I.,  c.  16,  did  not  extend 
to  India. 

Second.  Because,  at  all  events,  it  did  not  apply  to  an  action  between  Hindoos. 

Third.  Because,  even  assuming  that  the  Statute  did  extend  to  India,  and  also, 
that  it  applied  to  an  action  between  Hindoos,  yet  that  it  sufficiently  appeared  that 
the  Appellant  was  within  the  exceptions  and  saving  proviso  of  the  Statute. 

The  Respondent,  on  the  other  hand,  relied  upon  the  following  reasons  in  support 
of  the  judgment  of  the  Court  below:  — 

First.  Because  the  rejoinder  of  the  Respondent  to  the  replication  of  the  Appel- 
lant to  the  third  plea  of  the  Respondent  was  sufficient  in  law. 

Second.  Because,  under  the  circumstances,  and  under  Reg.  III.  of  1827,  the 
Appellant  was  an  inhabitant  of  the  island  of  Bombay,  and  subject  to  the  jurisdiction 
of  the  Supreme  Court  at  the  time  when  the  cause  of  action  in  the  plaint  mentioned 
accrued,  and  ever  since  had  been  entitled  to  sue  and  liable  to  be  sued  in  that  Court. 

Third.  Because,  inasmuch  as  the  Appellant  replied  to  the  Respondent's  third 
plea,  and  tendered  an  issue  thereon,  it  was  not  competent  to  the  Appellant  to  object, 
and  she  was  estopped  from  objecting  that  the  matters  in  the  third  plea  pleaded,  and 
the  Statutes  on  which  such  matters  were  and  are  founded,  were  not  nor  are  applicable 
to  India. 

Fourth.  Because  any  judgment  given  for  the  Appellant  on  the  plaint  would  be 
erroneous  and  bad  in  law,  inasmuch  as  there  was  gross  and  manifest  error  in  the 
Record  and  proceedings  in  this,  to  wit,  that  [11]  although  the  Appellant  by  her  plaint 
complained  that  the  Respondent  wrongfully  converted  to  his  use  "  certain  goods 
and  chattels,  to  wit,  two  hundred  chests  of  opium,"  yet  she  nowhere  stated  the  value 
of  such  opium  or  chests,  or  of  any  part  of  it,  or  if  it  was  of  any  value,  and  con- 
sequently no  damages  could  be  given  against  the  Respondent  in  respect  of  such 
alleged  wrongful  conversion. 

The  appeal  was  twice  argued  (Dec.  5,  6,  and  7,  1851) ;  in  the  first  instance  *  by 

*  Present :  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  Sir  George  Turner 
(Yice-Chancellor),  and  the  Right  Hon.  Sir  Edward  Ryan. 
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Mr.  Peacock,  Q.C.,  and  Mr.  Leith,  for  the  Appellant ;  and  Sir  Frederick  Thesiger, 
Q.C.,  Mr.  Whateley,  Q.C.,  and  Mr.  Bayley,  for  the  Respondent. 

The  case  stood  over  for  consideration.  As  the  Committee  who  heard  the  appeal 
did  not  agree  in  opinion,  the  case  was  directed  to  be  re-argued  by  one  Counsel  on  each 
side,  and  additional  members  of  the  Committee  attended  the  hearing  (Nov.  26  and 
•27.  1852).* 

The  appeal  was  re-argued  by  Mr.  Leith  for  the  Appellant;  and  Mr.  Whateley, 
Q.C.,  for  the  Respondent. 

The  points  relied  upon  in  the  arguments  are  distinctly  stated  and  commented 
upon  in  the  judgment. 

On  the  question  of  the  application  generally  of  Eng-[12]-lish  Statutes  to  India, 
The  Mayor  of  Lyon*  v.  The  East  India  Company  (1  Moore's  P.C.  Cases,  175),  Ram- 
churn  Chuckerbutty  v.  Radamohun  Chuckerbutty  (Morton's  Decisions  of  Sup.  Court, 
353),  lyConto  v.  Da  Costa  (Morton's  Dec.  S.C.  356),  Randall  Thackoorseydass  v. 
Soojumnull  Dhondmull  (6  Moore's  P.C.  Cases,  330),  Attorney-General  v.  Stewart 
(2  Mer.  143),  1  Smoult  and  Ryan's  Rules  and  Orders,  p.  v.,  were  cited  ;  and,  upon  the 
extension  to  India,  of  the  Statute  of  Limitations,  21  Jac.  I.,  c.  16,  The  East  India 
Company  v.  Oditchurn  Paul  (7  Moore's  P.C.  Cases,  85),  Gyanchund  Shan-  v.  Mirza 
Mahomed  Cazim  Ally  Khan  (Morton's  Dec.  S.C.  337),  Attaram  Sircar  v.  Baillie 
(ib.  336),  Verelst  v.  Levett  (ib.  340),  Kistnochunder  Sircar  v.  Ramdhone  Xundy 
(ib.  345),  Treloehun  Chatter  jee  v.  Phillips  (ib.  341),  Malum  Persad  Takoor  v.  Loll 
Beharry  Takoor  (ib.  342),  Williams  v.  Jones  (13  East,  439).  Act,  No.  14,  of  1840 
(introducing  into  India  the  9  Geo.  IV.,  c.  14)  (Theobald's  Acts  of  the  Legislative 
Council  of  India,  p.  390). 

And.  assuming  the  Statute  extended  to  India,  whether  it  applied  to  an  action  of 
trover  in  the  Supreme  Court  at  Bombay  by  Hindoos.  The  Court  being  bound  by 
the  Statutes,  21  Geo.  III.,  c.  70,  s.  17;  37  Geo.  III.,  c.  142,  s.  13  ;  4  Geo.  IV.,  c.  71, 
sees.  7  and  9;  3  and  4  Will.  IV.,  c.  85;  and  Bombay  Charter,  8th  of  Dec,  1823, 
sees.  29  and  32,  to  decide  the  question,  according  to  the  Hindoo  law.  By  which 
law  the  lowest  limitation  of  suits  is  ten  years.  1  Colebrooke's  Dig.,  ch.  cxiii.  ; 
1  Strange's  Hindoo  Law,  308,  2  ib.  465,  477  (2nd  edit.);  2  W.  Macnaghten's  Prin- 
ciples and  Precedents  of  [13]  Hindoo  Law,  269;  Mahadan  Butt  v.  Mutteeehund 
(Morton's  Dec.  S.C.  344);  Bengal  Regulations,  III.  of  1793,  s.  14,  and  II.  of  1805, 
8.  3,  cl.  3  ;  Bombay  Reg.  V.  of  1827,  ch.  1,  s.  3,  cl.  1  ;  Bombay  Code,  186. 

And,  upon  the  question  of  the  application  of  the  lex  fori,  whether  the  English 
or  Hindoo  law  of  limitations  was  the  rule,  the  following  authorities  were  referred  to : 
The  British  Linen  Company  v.  Drummond  (10  Barn,  and  Cr.  903),  Higgins  v.  Scott 
(2  Barn,  and  Ad.  413),  Be  la  Vega  v.  Vianna  (1  Barn,  and  Ad.  284),  Bonn  v.  IApp- 
mann  (5  Clk.  and  Fin.  1),  Ruber  v.  Stiener  (2  Bing.  N.C.  202;  S.C.  2  Dowl.  Prac. 
Cases,  781),  Johnstone  v.  Beattie  (10  Clk.  and  Fin.  42).  Trimbey  v.  Vignier  (1  Bing. 
X.C.  151),  Bury  v.  Goldner  (1  Dowl.  and  Lown.  834),  Beerchuncl  Podar  v.  Ramanath 
Tagore  (1  Taylor  and  Bell's  S.C.  Reps.  131),  Sree  Matty  Malta  Rami  Gomulcoonry 
v.  Russickchunder  Naoghy  (Bignell's  Reps.  13),  Story's  Conf.  of  Laws,  ch.  xiv.  sees. 
556-7,  577,  579  (2  edit.),  1  Burge's  Comm.  on  Col.  and  For.  Law,  ch.  i.  pp.  24  and 
27.  Story  "  On  Bills  of  Exchange,"  ch.  v.  s.  146  (edit.  1843). 

LTpon  the  construction  of  the  words  of  the  exception  in  the  Statutes,  21  Jac.  I., 
c.  16,  s.  7,  and  4  Anne,  c.  16,  s.  19,  "  beyond  the  seas,"  being  synonymous  in  legal 
import  to  the  words  "  out  of  the  realm,"  used  in  the  previous  Statutes  of. Limitation, 
1  Rich.  III.,  c.  7,  s.  3,  4  Hen.  VII.,  c.  24,  32  Hen.  VIII.,  c.  2,  s.  9.  King  v.  Walker 
(1  W.  Bla.  28o),  Stowel  v.  Lord  Zouch  (1  Plowden's  Rep.  376),  Lane  v.  Bennett  (1  Mee. 
and  Wels.  70),  Nightingale  v.  Adams  (1  Show.  91),  Battersby  v.  Kirk  (2  Bing.  N.C. 
584),  [14]  Verelst  v.  Levett  (Morton's  Dec.  340),  Dwarris  "  On  Statutes,"  557,  669 
(2nd  edit.),  3  Burge's  Comm.  on  Col.  and  For.  Law,  ch.  x.  p.  117,  Co.  Litt.  260  a, 
260  b,  261  a,  261  b,  Statutes,  32  Hen.  VIII.,  c.  2,  1  Mar.,  Sess.  2,  c.  5,  4  Anne,  c.  16, 
s.  19,  and  3  and  4  Will.  IV,  c.  27,  were  referred  to. 

•  The  Committee  present  at  the  second  argument  were,  Lord  Truro,  Lord  Crau- 
worth,  the  Chief  Justice  of  the  Common  Pleas  (Sir  John  Jervis),  the  Right  Hon.  Dr. 
Lushington,  the  Right  Hon.  Sir  George  Turner  (Vice-Chancellor),  the  Right  Hon. 
Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John  Patteson. 
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And,  upon  the  fact  pleaded  in  the  replication,  of  the  Plaintiff  being,  at  the  time 
when  the  cause  of  action  accrued,  a  resident  at  Malwa,  an  independent  State  without 
the  territories  of  the  East  India  Company,  within  the  saving  of  the  7th  section, 
Smith  v.  HUl  (1  Wils.  134),  Perry  v.  Jackson  (1  Term.  516),  Williams  v.  Jones 
(13  East,  439),  Strithorst  v.  Graeme  (2  W.  Bla.  723  :  S.C.  3  Wils.  115). 

As  to  the  constructive  inhabitancy  of  the  Appellant  at  Bombay,  by  carrying  on 
business  there  by  a  gomastah,  who  was  amenable  to  the  jurisdiction  of  the  Supreme 
Court,  Bombay  Reg.  III.  of  1827,  c.  1,  s.  3,  els.  1  and  2,  Thomson  v.  Davenport 
(9  B.  and  C.  78,  and  2  Smith's  Leading  Cases,  212,  where  all  the  authorities  on  this 
point  are  collected),  were  cited. 

On  the  objection  to  the  pleadings.  That  it  was  necessary  to  aver  that  the  parties 
were  Hindoos,  to  entitle  the  Plaintiff  to  insist  upon  the  Hindoo  law  of  limitations 
being  applied,  Mahadan  Butt  v.  Mutteechund  (Morton's  Dec.  344),  Mohun  Persad 
Tahoor  v.  Loll  Beharry  Takoor  (Morton's  Dec.  312).  That  there  was  error  upon 
the  record,  the  plaint  omitting  to  aver  the  value  of  the  opium  converted,  and  conse- 
quently that  no  damages  could  be  given  in  respect  of  such  conversion,  The  Mayor  o/ 
Reading  v.  Clarke  (1  Barn,  and  Aid.  268),  Arbouin  v.  Anderson  (1  Q.B.  Rep.  198), 
Bar-\V$\ling  v.  Gurney  (2  Cromp.  and  Mee.  226;  S.C.  1  Tyr.  2),  Stephen  "On 
Pleading,"  p.  332  (5th  edit.).  That  the  objection  that  the  parties  were  Hindoos 
could  not  be  now  raised,  as  it  was  not  contained  in  the  points  intended  to  be  made 
upon  the  argument  upon  the  demurrer  to  the  replication,  Arbouin  v.  Anderson 
(1  Q.B.  Rep.  198),  Stephen  "  On  Pleading,"  p.  151,  2  Smoult  and  Ryan's  Rules  and 
Orders,  p.  69,  were  severally  cited. 

Judgment  was  reserved,  and  now  delivered  (Dec.  12,  1853)  by 

Sir  John  Jervis.— This  is  an  appeal  from  a  judgment  pronounced  for  the  Re- 
spondent by  the  Supreme  Court  of  Bombay,  upon  a  demurrer  to  the  rejoinder. 

The  plaint  is  in  the  ordinary  form  in  trover,  and  describes  the  Plaintiff  and 
Defendants  to  be  Hindoos,  and  the  Defendants  to  be  merchants  trading  in  Bombay. 

The  Defendants  pleaded  the  English  Statute  of  Limitations,  21  James  I.,  c.  16, 
in  the  ordinary  form. 

The  Plaintiff  replied  that,  during  the  period  of  prescription,  she  had  resided  in 
parts  without  the  territories  of  the  East  India  Company,  and  without  the  juris- 
diction of  the  Court. 

The  Defendant,  the  present  Respondent  (the  other  Defendant  died  before  replica- 
tion), rejoined,  that  the  Plaintiff  had,  during  the  period  aforesaid,  carried  on 
trade  in  Bombay  by  an  agent,  and  that  the  goods,  at  the  time  of  the  alleged  conver- 
sion, were  in  Bombay,  and  were  the  goods  of  the  Plaintiff's  Bombay  firm. 

The  Plaintiff  demurred  to  this  rejoinder,  and  after  argument  the  demurrer  was 
overruled,  and  judgment  pronounced  for  the  Defendant. 

[16]  By  the  notes  of  Chief  Justice  Perry,  of  the  reasons  for  overruling  the  de- 
murrer, it  appears,  that  the  only  question  argued  before  the  Court  was  the  validity 
of  the  rejoinder. 

The  questions  raised  during  the  argument  before  this  Committee  were, 

First.  Whether  the  English  Statute  of  Limitations,  21  James  I.,  c.  16,  applies  to 
those  parts  of  India  which  are  subject  to  the  government  of  the  East  India  Company. 

Second.  If  the  Statute  does  apply,  whether,  as  it  appears  by  the  record  that  the 
parties  are  Hindoos,  the  plea  of  the  Statute  of  Limitations  is  a  good  plea. 

Third.  Whether  the  replication  sets  forth  matter  which  shows  the  Plaintiff  to 
have  resided,  during  the  period  of  limitation,  in  parts  "  beyond  the  seas,'"  within 
the  meaning  of  the  saving  in  vhe  7th  section  of  the  Statute. 

Fourth.  Whether  the  rejoinder  presents  an  answer  in  law  to  the  replication. 

During  the  argument  of  the  objection  to  the  plea,  upon  the  ground  of  its  being 
inadmissible  in  a  suit  between  Hindoos,  a  doubt  was  suggested,  whether  the  fact 
that  the  parties  are  Hindoos,  sufficiently  appears  upon  the  record  to  give  rise  to  the 
objection.  Upon  consideration,  the  Committee  is  satisfied  that  the  fact  does  suffi- 
ciently appear. 

The  Charter,  which  applies  to  the  Court  of  Bombay,  requires  that  regard  should 
be  had  to  the  religion,  manners,  and  usages  of  the  natives  of  India,  in  the  issuing 
and  execution  of  process,  and,  therefore,  to  enable  the  proper  process  and  service 
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to  be  adopted,  the  plaint  which  precedes  the  process  is  required  to  state  if  the  parties 
are  Mahomedans  or  Gentoos,  and,  [17]  in  practice,  the  allegation  in  the  plaint  is 
regarded  throughout  the  cause  as  a  sufficient  averment  of  the  fact  for  all  judicial 
purposes. 

It  does  not  appear  that  any  objection  was  urged  in  the  Court  below  upon  this 
point,  which  is  satisfactorily  accounted  for  by  the  notoriety  of  the  practice  to  the 
effect  stated. 

The  first  point  to  be  considered  is,  whether  the  parts  of  India,  under  the  govern- 
ment of  the  East  India  Company,  are  subject  to  the  application  of  the  Statute. 
21  James  I.,  c.  16. 

This  question  appears  to  have  arisen  in  the  year  1811,  in  the  case  of  Williams 
v.  Jones  (13  East,  439),  but  no  judgment  was  then  pronounced  upon  it.  In  that  case, 
the  cause  of  action  had  arisen  in  India.  The  action  was  commenced  in  the  Court  of 
King's  Bench,  and  the  Defendant  pleaded  the  Statute  of  Limitations,  to  which  the 
Plaintiff  replied  the  Statute  of  4  Anne,  c.  16,  s.  19,  that  when  the  causes  of  action 
accrued;  and  since,  until  within  six  years  of  the  commencement  of  the  action,  the 
Defendant  was  beyond  seas.  The  Defendant  rejoined,  and  pleaded  the  existence 
of  the  Supreme  Court  at  Calcutta,  as  established  by  the  Charter,  under  the 
13  Geo.  III.,  c.  63,  having  a  like  jurisdiction  as  the  Judges  of  the  Court  of  King's 
Bench,  within  Great  Britain,  and  that  at  the  time  and  more  than  six  years  after 
the  cause  of  action  accrued,  both  Plaintiff  and  Defendant  resided  within  the  juris- 
diction of  that  Court,  and  were  subject  thereto,  and  that  no  action  had  been  com- 
menced. Upon  the  part  of  the  Plaintiff,  it  was  contended  that,  by  the  very  terms 
of  the  Statute,  it  could  not  apply  to  India,  as  the  exceptions  in  favour  of  parties 
bein£  beyond  seas  could  not  apply  to  India,  the  seas  meant  [18]  in  the  Statute  being 
the  four  seas  of  England ;  and  further,  that  even  if  the  Statute  did  extend  to  India, 
either  without  the  exception  or  with  a  different  sense  to  be  put  upon  it,  still  the 
jurisdiction  of  the  Court  of  King's  Bench  was  not  excluded.  The  case  was  decided 
upon  the  ground,  that  at  all  events  the  jurisdiction  of  the  Court  of  King's  Bench 
was  not  excluded  ;  and  Lord  Ellenborough  said,  assuming  that  the  Statute  and 
Charter  referred  to  had  given  jurisdiction  to  the  Indian  Courts,  and  that  the  Courts 
had  adopted  the  Statutes  of  Limitation,  still  those  Statutes  could  only  have  the  effect 
of  barring  the  remedy  in  those  Courts,  but  did  not  extinguish  the  right. 

The  extent  of  the  authority  of  this  case  is  merely  that  Lord  Ellenborough  did  not 
express  any  doubt  of  the  competency  of  the  Courts  in  India  to  adopt  the  Statute. 

It  is  abundantly  clear,  that  since  the  year  1811  the  Statute  has  been  adopted  in 
India,  and  made  the  foundation  of  judgments  by  the  Supreme  Courts  there,  and 
that  adoption  has  been  recognised  and  acted  upon  by  this  jurisdiction,  in  the  case 
of  The  East  India  Company  v.  0  ditch  urn  Paul,  reported  in  the  5th  volume  of  Moore's 
Indian  Appeal  Cases,  page  43,  in  which  case  the  Statute  was  pleaded  on  the  part 
of  the  East  India  Company,  whose  agents  could  not  but  be  fully  informed  whether 
the  Statute  was  acted  upon  in  the  Courts  in  India.  The  recognition  and  adoption 
by  this  jurisdiction  of  the  plea  in  that  case,  is,  of  course,  of  the  greatest  weight  upon 
the  present  occasion. 

The  case  was  an  action  of  assumpsit,  brought  to  recover  damages  for  the  breach 
of  a  contract,  in  not  delivering  a  quantity  of  salt.  The  East  India  Com-[19]-pany 
pleaded,  among  other  pleas,  that  the  cause  of  action  did  not  arise  infra  sex  annos. 
The  Plaintiff  took  issue  upon  that  plea.  The  cause  was  afterwards  tried  before 
two  of  the  Judges,  who,  upon  the  evidence  there  given,  held,  that  the  cause  of 
action  did  accrue  within  six  years,  and  entered  the  verdict  for  the  Plaintiff, 
upon  the  issue  joined  upon  that  plea.  A  motion  was  afterwards  made  for  a  new 
trial,  which  was  refused,  and  the  East  India  Company  appealed  against  the  rule 
refusing  the  new  trial,  and  contended  that  the  evidence  proved  the  cause  of  action 
to  have  arisen  more  than  six  years  before  the  commencement  of  the  action. 

No  question  was  raised  by  the  parties  during  the  argument  of  that  case,  as  to 
the  application  of  the  Statute  to  India;  but  Lord  Campbell  inquired  of  the  Bar, 
if  the  Statute,  21  James  I.,  c.  16,  extended  to  India,  and  was  answered  by  the  then 
Attorney-General,  of  counsel  for  the  East  India  Company,  that  it  was  introduced 
into  India  previously  to  the  Charter,  and  that  statement  was  not  controverted  by  the 
counsel  for  Respondent,  of  whom  Mr.  Leith  was  one,  a  gentleman  long  eminent  as 
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a  practitioner  at  the  Indian  Bar,  and  consequently  well  acquainted  with  the  prac- 
tice. The  Judicial  Committee  considered,  that  the  plea  of  the  Statute  of  Limitations 
was  not  in  that  case  entitled  to  favour,  and  would  have  been  astute  to  discover  any- 
ground  upon  which  the  verdict  which  had  been  entered  for  the  Plaintiff  (the  Re- 
spondent) could  be  supported.  But  the  Committee  held,  that  the  facts  established 
that  the  cause  of  action  had  arisen  more  than  six  years  before  the  commencement 
of  the  action,  and  made  the  rule  absolute  for  setting  aside  the  former  verdict  for 
the  Respondent,  and  for  a  [20]  new  trial]  thus  upholding  the  plea  against  the  ap- 
parent merits  of  the  case. 

This  Committee  is  satisfied  that  the  Statute  of  Limitationy  has  been  adopted  and 
acted  upon  by  the  Courts  in  India,  and  such  adoption  has  been  recognised  and 
acted  upon  by  this  jurisdiction,  and  the  Committee  considers  that  such  application 
of  the  Statute  ought  not  now  to  be  questioned,  whatever  doubts  might  have  originally 
existed  on  the  subject. 

The  Statute  being  applicable  to  India,  it  becomes  necessary  to  consider,  whether 
a  residence  in  India,  but  out  of  the  territories  under  the  government  of  the  East 
India  Company,  is,  in  legal  import,  a  residence  "  beyond  the  seas  "  within  the  mean- 
ing of  the  Statute,  21  James  I.,  c.  16,  sec.  7. 

These  words  "  beyond  the  seas  "  are  of  extensive  application  in  the  law,  many 
ancient  rights  being  saved  by  the  Common  Law,  to  persons  "  beyond  the  seas  "  ; 
it  is,  therefore,  of  considerable  importance  to  ascertain  what  has  been  deemed  to 
be  the  legal  import  and  meaning  of  them,  because,  if  it  shall  appear  that  they  have 
long  been  used,  in  a  sense  which  may  not  improperly  be  called  technical,  and  have 
been  judicially  construed  to  have  a  certain  meaning,  and  have  been  adopted  by  the 
Legislature  in  that  sense,  long  prior  to  the  Statute,  21  James  I.,  c.  16,  the  rule  of 
construction  of  Statutes  will  require,  that  the  words  in  the  Statute  should  be  con- 
st rued  according  to  the  sense  in  which  they  had  been  so  previously  used,  although 
that  sense  may  vary  from  the  strict  literal  meaning  of  them. 

The  Statute,  21  James  I.,  c.  16,  was  the  first  Statute  which  limited  the  period 
in  which  personal  actions  should  be  brought,  but  that  Statute  seems  to  [21]  be 
strictly  in  pari  materia  with  the  32  Henry  VIII. ,  c.  2,  which  limited  the  period 
during  which  real  actions  should  be  brought,  and  also  with  other  Statutes,  which 
may  be  called  Statutes  of  Limitation,  such  as  the  Statute  of  Fines,  which  limited 
the  period  for  making  entry  and  taking  proceedings  to  avoid  fines.  The  object 
of  the  provisions  in  all  the  Statutes  referred  to  is  the  same,  that  is,  to  give  effect  to 
the  maxim,  "  Interest  reipublicae  ut  sit  finis  htiiim." 

The  words  "  beyond  the  seas,"  as  before  stated,  were  well  known  to  the  Common 
Law,  before  the  enactment  of  any  Statute  containing  those  words:  as  in  the  case 
where  a  descent  was  cast  after  a  disseizin,  the  entry  of  the  disseizor  was  tolled,  unless 
the  disseizee  was  beyond  the  seas  ;  and  relief  from  forfeiture,  by  default,  of  copy- 
holds, is,  in  many  cases,  allowed  by  reason  of  the  defaulters  having  been  beyond  the 
seas,  as  in  UnderhriU  v.  Kelsey  (3  Cro.  Jac.  226). 

The  question,  therefore,  is,  whether  the  words  "  out  of  the  realm,"  or  "  out  of 
the  lands,"  or  "  out  of  the  territories,"  are  synonymous,  in  legal  import,  with  the 
words  "  beyond  the  seas."  To  arrive  at  a  correct  conclusion,  it  will  be  necessary  to 
refer  to  the  various  Statutes  and  authorities. 

The  first  Statute,  relevant  to  this  subject,  is  the  Statute,  Be  clonic,  13  Edw.  I.,  which 
enacted,  that  fines  in  certain  cases  should  be  void,  and  that  neither  heirs  nor  re- 
versioners need  make  any  claim,  though  they  should  be  within  England.  This  enact- 
ment seems  to  have  referred  to  the  law  of  "  Continuall  Claime,"  which  was  subject 
to  a  aaving  in  favour  of  persons  "  beyond  the  seas." 

[22]  The  18  Edw.  I.,  Stat.  4,  makes  fines  binding  upon  all  parties  and  privies 
"  within  the  four  seas." 

Littleton,  in  section  441,  treats  of  the  law  before  the  Statute  of  Non-claim,  34 
Edw.  III.,  c.  16,  and  says,  "  So  it  is  proved,  that  if  a  stranger  that  hath  right  unto 
the  tenements,  if  he  were  out  of  the  realme  at  the  time  of  the  fine  levied,  etc.,  shall 
have  no  dammage,  though  that  hee  made  not  his  claim."  And  Lord  Coke,  in  the 
Second  Inst.,  p.  337,  in  reading  upon  the  Statute  of  13  Edw.  I.,  says.  "  Hereby  it  may 
be  gathered  (as  the  law  was),  that  a  fine  at  the  Common  Law  did  not  bind  a  stranger 
that  was  within  age,  in  prison  or  beyond  the  seas."  Further,  Littleton,  in  chapter 
P.C.  in.  9  la 
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vii..  on  '"  Continual]  Claime,"  section  1  •">;•,  says,  in  reference  to  excuse  for  "  Continuall 
Claime,"  '"  In  the  saint'  manner  it  Beemeth,  that  where  a  man  is  out  of  the  realme,  and 
the  disseizor  dieth  seized,  that  .such  discern  shall  not  hurt  the  disseizee,  but  for  that 
hee  could  not  make  continuall  elaime,  it  seems  to  them,  that  when  he  commeth  into 
England  he  may  enter." 

•It  will  be  observed,  thai  in  this  section,  Littleton  uses  the  words,  "  out  of  the 
realme,"  and  "commeth  into  England,"  in  reference  to  rights  which  had  been  pre- 
served to  persons  who  should,  in  technical  language,  be  "  beyond  the  seas."  And 
Lord  Coke,  in  commenting  upon  this  section,  (260  b,)  says.  "  Eors  <lu  royaulme  (id  est), 
extra  regwum  :  as  much  as  to  say,  as  out  of  the  power  of  the  King  of  England  as  of 
his  crowne  of  England  ;  for,  if  a  man  be  upon  the  sea  of  England,  he  is  within  the 
kingdom  or  realme  of  England,  and  within  the  ligeance  of  the  King  of  England,  as 
of  his  crowne  of  England.  And  yet  [23]  altum  mare  is  out  of  the  jurisdiction  of  the 
common  law."  He  afterwards  says,  "  And  note,  Littleton  saith  not,  beyond  the  sea, 
or  extra  quatuur  maria,  for  a  man  revera  may  be  intra  qiuituor  maria,  and  yet  out 
of  the  realme  of  England.  But  intra  guatuor  maria,  or  extra,  is  taken  by  construc- 
tion to  be  within  the  realme  of  England,  or  the  dominions  of  the  same." 

In  the  above  statement  of  the  section  in  Littleton,  certain  words  have  been 
omitted  which  are  in  the  section,  which  import  that  the  absence  beyond  seas  should 
be  in  the  service  of  the  king,  but  those  words  are  irrelevant  and  immaterial,  as  it 
distinctly  appears  in  subsequent  sections  and  commentaries,  and  in  Bracton,  lib.  5, 
fol.  136,  referred  to  by  Lord  Coke,  "  that  the  being  in  the  king's  service  is  not  a 
qualification  attached  to  the  being  beyond  seas." 

In  Littleton,  section  440,  the  words  "  out  of  the  realme  "  and  "  within  the  realme," 
are  used  ten  times  in  reference  to  this  saving,  by  being  "  beyond  the  seas,"  and  the 
comments  upon  this  section,  (261  a,  261  b.)  which  treat  at  large  the  proper  mode  of 
pleading  in  reference  to  this  subject,  frequently  adopt  the  expression  "  out  of  the 
realme." 

It  appears  to  the  Committee  that  these  Statutes  and  commentaries  establish,  that 
the  words  "  being  out  of  England,"  "  out  of  the  realme,"  and  "  beyond  the  seas,"  were 
deemed  to  be  synonymous  in  legal  import;  and  the  several  Statutes  relating  to  fines 
have  also  a  bearing  upon  the  question. 

The  Statute,  1  Rich.  III.,  c.  7,  s.  3,  binds  all  parties  by  the  fine,  except  those  "  out 
of  this  realm  of  England."  And  in  sec.  6,  actions  are  saved  if  brought  within  five 
years  after  coming  "  within  this  land."  The  4  Hen.  VII.,  c.  24,  refers  to  persons 
"  out  of  the  [24]  realm."  The  23  Eliz.,  c.  3,  s.  3,  saves  writs  of  error  to  recover  fines 
to  persons  "  beyond  the  seas."  The  27  Eliz.,  c.  9.  s.  3,  on  the  same  point.  The 
saving  is  also  to  persons  "  beyond  the  seas."  There  is  a  material  case  reported  in 
Fitzherbert's  Abr.  under  the  title  of  "  Continuall  Claime  et  non  Claime,"  and  which 
is  cited  in  Stowel  v.  Lord  Zouch  (1  Plowden,  376).  Fitzherbert  is,  of  course,  of  the 
highest  authority,  and  Lord  Ellenborough  said,  that  no  better  authority  than 
Plowden  could  be  cited.  The  case  is  thus  stated.  In  the  8th  Rich.  II.,  a  party 
pleaded  in  bar  a  fine,  levied  before  the  Statute  of  Non-claim,  and  alleged,  that  the 
Plaintiff  was,  a  year  and  a  day  after  the  fine  levied,  within  the  four  seas,  and  did 
not  claim.  The  Plaintiff  replied,  that  he  was  at  that  time  in  Scotland  the  whole 
year  and  a  day,  without  that  he  was  in  England.  And  it  was  held,  that  Scotland 
being  another  land  and  another  realm  by  itself,  the  replication  was  sufficient. 

The  right  of  entry  of  a  disseizee,  in  the  absence  of  continual  claim,  being  by  the 
Common  Law  saved  by  an  absence  "  beyond  the  seas,"  this  case  shows,  that  Scotland, 
being  out  of  the  realm,  was  within  the  saving  being  "  beyond  the  seas."  Further,  the 
rase  itself  referred  to  a  saving  in  a  Statute  expressed  in  the  words  "  beyond  the  seas." 
But  Fitzherbert,  by  reporting  the  case  under  the  head  of  "  Continuall  Claime  et  non 
Claime,"  evidently  meant,  that  a  residence  in  Scotland  would  also  be  within  a  Common 
Law  saving  expressed  in  the  same  words. 

Lord  Coke's  Commentaries,  260  a  and  260  b,  upon  Littleton,  sec.  439  and  440, 
will  be  found  quite  confirmatory  of  the  principle  of  the  decision  before  mentioned. 

[25]  The  Statute  of  the  32  Hen.  VIII.,  c.  2,  is  immediately  in  connection  with 
the  21  James  I.,  c.  16.  That  Statute  first  required,  that  all  real  actions  should 
be  brought  within  a  definite  number  of  years  by  all  persons  within  the  realm,  and 
saved  the  remedies  to  other  persons  within  certain  periods  after  coming  within  the 
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realm,  and  it  was  correctly  asserted  by  Wedderburn,  of  counsel  in  the  case  of  King 
v.  Walker,  hereafter  mentioned,  that  Sir  Robert  Brooke,  a  very  high  authority,  in 
his  learned  readings  upon  this  Statute,  always  considered  and  used  the  words  "  out 
of  the  realm  "  as  synonymous  with  the  words  "  beyond  the  seas."  The  passage  re- 
ferred to  in  Brooke  will  be  found  in  the  seventh  lecture,  page  121,  and  in  the  eighth 
lecture,  pages  121  and  123. 

In  section  2  of  the  Statute,  21  James  I.,  c.  16,  it  is  enacted,  that  if  any  person 
being  entitled  to  writs  in  real  actions,  etc.,  shall  be  "  beyond  the  seas,"  then  such 
persons'  rights  are  saved  to  them  for  ten  years  after  coming  into  this  realm ;  and  in 
section  7,  it  is  enacted,  that  if  persons  entitled  to  bring  personal  actions  shall,  when 
the  cause  of  action  accrues,  be  "  beyond  the  seas,"  then  such  persons  may  sue  within  the 
limited  period,  after  they  shall  have  returned  from  "  beyond  the  seas." 

The  Statute,  1  Anne,  c.  16,  saves  the  right  of  certain  actions  in  reference  to  the 
words  "  beyond  the  seas." 

There  are  two  decisions  upon  the  Statute  of  21  James  I.,  c.  16,  to  which  it  is 
necessary  to  advert. 

The  case  of  King  v.  Walker  (1  W.  Bla.  286),  in  which  to  an  action  of  assumpsit 
the  Defendant  pleaded  non  assumpsit  infra  sex  aivnos.  The  Plaintiff  replied,  that 
he  had  been  resident  in  foreign  parts  out  of  the  [26]  kingdom  of  England,  to  wit,  at 
Glasgow,  in  Scotland.  The  Defendant  demurred.  The  Court  held  the  replication 
bad,  upon  the  ground,  that  by  the  Act  of  Union,  Scotland  became  part  of  the  realm 
of  Great  Britain,  and  was  no  longer  "  beyond  the  seas,"  which  words  were  satisfied 
only  by  a  party  being  beyond  what  constitutes  the  realm  for  the  time  being.  Wed- 
derburn, in  support  of  this  replication,  said,  that  persons  out  of  the  jurisdiction  of 
the  Courts  of  the  country,  though  not  literally  "  beyond  the  seas,"  or  out  of  the  King's 
subjection,  were  yet  within  the  saving  of  the  Statute,  and  referred  to  Brooke's  reading 
before  menioned ;  but  Dennison,  Justice,  said,  this  is  a  new  experiment,  and  that  the 
Statutes  of  Limitation  of  James  and  Anne  were  both  express,  that  the  party  to  be 
excused  must  be  "  beyond  the  seas,"  and  that  he  did  not  understand  what  the  repli- 
cation meant,  by  "  foreign  parts,"  and  that  the  party  must  be  "  beyond  the  seas," 
which  was  the  old  and  true  expression  ;  and  added,  that  "  before  the  Union,  England 
was  an  island  of  itself ;  since  the  Union,  Scotland  is  made  part  of  it."  From  the 
observations  of  Wilmot,  Justice,  it  would  seem  that  the  word  "  Island  "  is  stated  by 
mistake  of  the  reporter,  instead  of  kingdom.  Wilmot,  Justice,  said,  "  There  is  no 
such  kingdom  as  England  now.  Plaintiff,  therefore,  while  in  Scotland,  was  not  out 
of  the  realm.  Besides,  that  is  not  now  the  phrase :  the  Legislature,  by  altering  it  to 
beyond  the  seas,  at  such  a  critical  juncture,  seems  to  have  pointed  at  this  very  case  of 
dwelling  in  Scotland." 

The  alteration  here  spoken  of,  perhaps  referred  to  the  adoption  of  the  words 
"  beyond  the  seas  "  in  this  Statute,  while  the  words  in  the  32  Hen.  VIII.,  c.  2,  were 
"  out  of  the  realm." 

[27]  The  experiment  referred  to  by  Mr.  Justice  Dennison  was  the  attempt  to  make 
the  words,  "  out  of  the  jurisdiction  of  the  Court,"  synonymous  with  the  words 
"  beyond  the  seas." 

The  substance  of  the  determination  is,  that  the  words  "  beyond  the  seas,"  within 
the  meaning  of  the  saving  clause,  could  only  be  satisfied  by  the  party  being  out  of 
what  should  constitute  the  realm  for  the  time  being,  and  that  Scotland,  at  the  time 
of  the  plea  being  part  of  the  realm,  was,  therefore,  not  within  the  saving. 

The  decision  so  understood  is  consistent  with,  and  to  the  same  effect  as,  the  case 
reported  in  Fitzherbert,  and  cited  in  Plowden,  and  with  the  doctrine  stated  in  Lord 
Coke's  Commentaries,  260  b;  inasmuch  as  in  the  time  of  Richard  II.,  Scotland  was 
"  out  of  the  realm,"  and,  therefore,  might  be  well  deemed  to  be  "  beyond  the  seas." 
within  the  Statute  ;  and  at  the  time  of  the  case  of  King  v.  Walker,  Scotland  had  become 
part  of  the  realm  of  Great  Britain,  and,  therefore,  had  ceased  to  be  "  beyond  the  seas," 
within  the  meaning  of  the  Statute.  After  the  Union  with  Scotland,  difficulties  arose 
in  regard  to  the  effect  of  writs  of  ne  exeat  regno,  which,  while  restraining  the  parties 
from  going  out  of  the  realm,  permitted  them  to  go  to  Scotland,  which  was  out  of  the 
jurisdiction  of  the  Court,  and  it  was  deemed  necessary  to  al^er  the  writ  and  the 
recognizance,  by  extending  the  restraint  to  Scotland  by  name. 

The  case  of  Lane  v.  Bennett  (1  Mee.  and  Wels.  70)  calls  for  some  remark.     The 
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Plaintiff,  in  answer  to  a  plea  of  the  Statute  of  Limitations,  replied,  the  residence  of 
the  Defendanl  in  Ireland.  Issue  was  taken  upon  the  replication,  and  a  ver-[28]-dict 
found  for  the  Plaintiff.  A  motion  was  afterwards  made  by  the  Defendant  to  enter 
judgment  for  him.  non  obstante  veredicto,  upon  the  ground,  that  Ireland  was  not 
now°a  place  "  beyond  the  seas  "  within  the  i  Anne,  c.  16,  s.  19.  The  Court  discharged 
that  rule  upon  the  authority  of  a  decision  by  Lord  Holt,  in  a  case  erroneously  cited 
as  the  case  of  Nightingale  v.  Adams  (1  Show.  91),  but  the  case  intended  was  an 
Anonymous  case  (1  Show.  61),  in  which  Lord  Holt  is  reported  to  have  held  upon  con- 
sideration, upon  the  Statute  of  Limitations,  21  James  I.,  c.  16.  that  Ireland  was 
"  beyond  the  seas  "  within  the  meaning  of  that  Statute.  Lord  Abinger,  in  delivering 
judgment  in  Lane  v.  Bennett  [1  M.  and  W.  71],  entered  largely  into  the  question  of 
the  legal  import  of  the  words  "  beyond  the  seas,"  and  referred  to  many  of  the  Statutes 
before  mentioned,  and  to  Littleton  and  Lord  Coke's  Commentaries  as  authorities, 
that  the  words  "  beyond  the  seas  "  and  "  out  of  the  realm,"  had  been  used  as  synonym- 
ous in  legal  meaning,  but  decided  that  Ireland  continued  to  be  a  place  "  beyond  the 
seas,"  notwithstanding  the  Act  of  Union.  The  case  of  King  v.  Walker  is  mentioned 
in  the  judgment  by  Lord  Abinger,  as  a  decision  negativing  that  the  words  "  beyond 
the  seas  "  and  "  out  of  the  realm  "  are  synonymous,  but  it  may  be  doubted  whether 
that  view  of  the  decision  was  correct.  It  would  rather  seem,  as  before  stated,  that  the 
Court  held,  that  the  meaning  of  the  expression  "  beyond  the  seas  "  was  beyond,  or 
"  out  of  the  realm,"  and  that  at  the  time  of  the  replication,  Scotland  was  not  "  out  of 
the  realm,"  and,  therefore,  not  "  beyond  the  seas,"  and  consequently  not  within  the 
saving.  The  judgment  also  referred  to  a  note  in  Jenkins's  Eight  Centuries,  Case 
18,  that  since  the  Union,  [29]  a  husband  while  in  Scotland  would  not  be  deemed 
beyond  the  seas  so  as  to  create  the  presumption  of  non-access. 

In  the  case  of  Batter  shy  v.  Kirk  (2  Bing.  N.C.  584),  it  was  also  held,  that  Ireland, 
for  the  purpose  of  that  decision,  was  a  place  "  beyond  the  seas."  The  question  was, 
whether  goods  landed  in  the  Bristol  Docks  were  liable  to  the  dues  imposed  by  the 
Bristol  Dock  Acts,  upon  goods  imported  from  parts  beyond  the  seas.  The  case 
underwent  an  elaborate  argument  upon  the  effect  and  construction  of  several  Statutes 
relating  to  the  trade,  navigation,  and  various  other  matters  connected  with  Ireland, 
all  of  which  are  foreign  to  this  case.  The  judgment  turned  entirely  upon  the  con- 
struction of  those  Statutes,  and  with  reference  to  them,  goods  from  Ireland  landed  in 
the  Bristol  Docks  were  deemed  to  be  subject  to  the  dues  imposed  upon  goods  imported 
from  parts  beyond  the  seas.  That  case,  therefore,  does  not  seem  to  have  any 
application  to  the  present  case. 

The  Committee,  therefore,  are  of  opinion  that  the  Statute  of  Limitations  must  at 
this  time  be  deemed  to  be  applicable  to  India;  and  that  to  construe  the  7th  section 
literally  would  be  to  withhold  the  benefit  of  a  saving  from  India,  which  it  was  in- 
tended by  the  Legislature  should  prevail  where  the  Statute  was  contemplated  to 
operate  at  all,  that  is  in  England,  and  that  it  would  be  contrary  to  reason  and  justice 
to  hold,  that  the  Legislature  should  be  deemed  to  have  intended  that  the  Statute 
should  become  operative  in  any  place  where,  by  a  due  construction  of  the  7th  section, 
the  saving  could  not  apply. 

A  necessity  that  the  words  "  beyond  the  seas  "  should  be  construed  literally,  would 
create  a  great  [30]  doubt  of  the  correctness  of  the  decisions  which  hold  the  Statute 
to  be  applicable  to  India,  but  if  those  words  legally  construed  will  give  to  India  all 
the  benefit  which  the  Legislature  intended  the  Statute  should  bestow,  the  adoption  of 
the  Statute  in  India,  in  that  case,  seems  to  be  free  from  objection,  as  the  policy  of 
the  Statute  seems  equally  applicable  to  India  as  to  England.  And,  upon  a  review  of 
the  Text  books,  Statutes  and  decisions,  we  are  of  opinion,  that  the  words  of  the 
Statute,  21  James  I.,  c.  16,  "  beyond  the  seas,"  are  in  legal  import  and  effect  synonym- 
ous with  the  words  "  out  of  the  territories  "  and  "  out  of  the  realm,"  and  that  the 
replication,  therefore,  discloses  a  valid  answer  to  the  Defendant's  plea. 

If  the  words  of  the  replication  are  equivalent  to  the  words  "  beyond  the  seas," 
then  the  Plaintiff  is  within  the  express  provision  of  the  7th  section,  and  the  Statute 
would  be  no  bar.  It  is  no  answer  to  say,  that  the  party  might  sue  or  be  sued  during 
the  whole  time,  by  reason  of  a  constructive  inhabitancy.  That  might  probably  give 
the  Court  jurisdiction,  but  will  not  prevent  the  express  operation  of  the  7th  section. 
A  Plaintiff  may  be  in  England  for  six  years,  but,  nevertheless,  if  he  be  in  prison 
when  the  cause  of  action  arises,  during  the  whole  period,  he  may  sue  when  he  comes 
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out  of  prison,  notwithstanding  that  he  might  have  commenced  an  action  at  any 
moment  whilst  he  was  in  prison,  if  he  had  so  thought  fit.  The  words  of  the  7th. 
section  are  express,  and  the  Plaintiff  is  within  them. 

The  case  therefore,  as  regards  this  question,  stands  in  this  predicament,  that  if 
the  Statute  of  James  does  not  operate  in  India,  the  plea  is  bad ;  and  if  it  does  operate, 
the  replication  contains  a  legal  answer  to  it.  [31]  And,  therefore,  quocunque  via 
data,  the  appeal  upon  this  point  ought  to  be  allowed. 

But  it  has  already  been  stated,  that  the  plea  is  objected  to  upon  another  and 
distinct  ground,  namely,  that  although  the  Statute  of  Limitations  may  be  appli- 
cable to  India,  yet  that  such  Statute  cannot  be  pleaded  in  this  cause,  in  which  the 
Plaintiff  and  Defendant  are  Hindoos. 

If  the  recommendation  of  the  Committee,  which  will  be  founded  upon  the  opinion 
before  expressed,  shall  be  confirmed  and  adopted  by  Her  Majesty,  the  appeal  will  be 
allowed  irrespective  of  the  objection  referred  to,  but,  as  that  objection  has  been  sup- 
ported by  arguments  founded  upon  the  supposed  construction  of  the  Charter,  and 
upon  an  alleged  inconsistency  in  the  course  of  procedure  of  the  Supreme  Court  with 
the  provisions  of  the  Charter,  the  Committee  have  deemed  it  expedient,  with  the 
view  of  preventing  future  litigation  upon  the  same  question,  so  far  as  the  expression 
of  its  opinion  may  tend  to  effect  that  object,  to  investigate  and  consider  the  merits 
of  the  objection  more  largely  than  was  necessary  for  the  decision  of  the  present 
case. 

The  course  of  procedure  in  the  Supreme  Courts  necessarily  differs  from  that 
which  prevailed  in  the  Native  Courts,  and  such  difference  may  frequently  cause 
suits  to  be  determined  in  the  Supreme  Courts  otherwise  than  the  same  would  have 
been  determined  if  they  had  been  instituted  in  the  Native  Courts;  and  the  question 
may,  therefore,  frequently  arise,  whether  such  judgments  of  the  Supreme  Court 
ought  to  be  deemed  to  be  inconsistent  with  the  Charter  where  they  are  the  result,  not 
of  the  application  of  any  law  relating  to  the  "'  inheritance  and  succession  to  lands, 
[32]  rents,  and  goods,  and  all  matters  of  contract  and  dealing  "  between  the  parties, 
but  from  the  difference  in  the  course  of  procedure  only  in  the  respective  Courts. 

It  is  necessary,  to  a  due  consideration  of  the  question,  whether  the  plea  can  be 
allowed  consistent  with  the  provisions  of  the  Charter,  that  the  objection  against  the 
plea  should  be  stated  with  precision  and  accuracy,  because  it  should  be  observed 
in  the  outset  that  the  plea  does  not  raise  any  question  relating  to  "  inheritance  and 
succession  to  lands,  rents,  and  goods,  and  to  all  matters  of  contract  and  dealing  " 
between  the  parties;  and  that  the  validity  of  the  plea  does  not  depend  upon  the 
application  of  any  law  or  usage  relating  to  any  of  those  matters,  but  that  the 
validity  of  the  plea  depends  upon  the  question,  whether  the  course  of  practice,  or 
procedure,  as  it  is  called,  under  the  authority  of  which  it  is  pleaded,  is  consistent 
with  the  Charter. 

The  substance  of  the  objection  to  the  plea  seems  to  be,  that  a  judgment  in  favour 
of  the  Defendant,  founded  upon  the  plea  of  the  Statute  of  Limitations,  would  be  a 
determination  upon  the  rights  in  litigation  between  Gentoos,  by  virtue  of  a  different 
law  than  that  by  which  the  same  suit  would  have  been  determined  in  a  Native  Court. 
if  instituted  there.  And  it  is  conceded  that  the  plea  would  not  have  been  available 
in  a  Native  Court. 

The  merit  of  this  objection  depends  upon  the  construction  of  the  Charter,  to 
which  it  is,  therefore,  necessary  to  refer. 

The  Charter  contains  four  sections,  which  relate  to  the  question,  the  29th,  37th 
38th,  39th. 

The  29th  section  is  the  (governing  section  upon  this  point,  and  is  to  the  following 
effect,  namely,  that  in  [33]  suits  between  Mahomedans  or  Gentoos,  their  inheritance 
or  succession  to  lands,  rents,  and  goods,  and  all  matters  of  contract  and  dealing 
between  party  and  party,  shall  be  determined  by  the  laws  and  usages  of  the  Mahome- 
dans and  Gentoos  respectively,  or  by  such  laws  and  usages  as  the  same  would  have 
been  determined  if  the  suit  had  been  brought  in  a  native  Court. 

The  37th  section  requires  the  Court  to  frame  processes,  in  criminal  as  well  as  in 
Civil  hi  its,  and  the  rules  for  the  execution  of  such  processes,  with  an  especial  atten- 
tion to  the  religion,  manners,  and  usages  of  the  inhabitants,  and  the  circumstances 
of  the  country,  so  far  as  the  same  could  consist  with  the  due  execution  of  the  law  and 
the  attainment  of  justice. 
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There  are  two  other  sections  in  the  Charter  (the  38th  and  39th),  which  show,  that 
it  was  not  intended  that  the  Charter  Court  should  adopt  the  course  of  procedure 
which  prevailed  in  the  Native  Courts,  lmt  that  the  suits  between  Gentooa  and  be- 
tween Mahomedans,  in  such  Court,  should  be  by  a  course  of  procedure,  to  be  framed 
by  the  Charter  Court  itself. 

It  will  be  observed,  that  although  the  Charter  provides  that  the  law,  which  would 
be  administered  in  the  Native  Courts  in  the  specified  cases,  should  also  be  adopted 
in  the  like  cases  in  the  new  jurisdiction,  yet  the  form  of  procedure  in  the  Native 
Courts  was  not  to  be  imported  into  the  new  Court,  but  that  the  new  Court  was  to 
frame  its  own  course  of  procedure,  having  regard  to  the  law  by  which  its  decisions 
were  to  he  governed  in  suits  between  Gentoos  and  between  Mahomedans. 

Considering  the  different  rules  of  evidence,  modes  [34]  of  purgation  and  proof, 
and  the  numerous  other  distinctions,  in  form  and  substance,  necessarily  resulting 
from  the  different  systems  of  religion  and  government  applicable  to  the  different 
Courts,  it  is  obvious,  that  the  forms  of  procedure  in  the  Native  Courts  could  not  be 
imported  into  the  Supreme  Court,  to  be  presided  over  by  English  Judges:  and.  ac- 
cordingly, the  duty  is  imposed  upon  the  Supreme  Court  to  frame  rules,  orders,  and 
processes,  for  the  conduct  and  prosecution,  in  that  Court,  of  the  suits 
referred  to.  That  duty  could  only  be  effectually  performed  by  attach- 
ing certain  consequences,  results,  or  penalties,  to  the  non-observance  of, 
or  to  a  departure  from,  the  ordained  rules  and  course  of  procedure, 
some  of  which  consequences  might  lead  to  a  determination  of  the  suit  upon  points 
independent  of  the  merits  involved  in  the  cause,  or  the  law  applicable  to  the  cause 
of  action,  or  matters  in  litigation,  and  it  would  be  difficult  to  maintain  that  a  de- 
termination of  the  suit,  under  such  circumstances,  would  be  inconsistent  with  the 
Charter. 

The  Charter,  while  creating  the  new  Court,  provided  for  two  objects.  The  one 
object  was,  that  the  rights  of  Gentoos  and  Mahomedans,  in  regard  to  the  matters 
specified  in  the  Charter,  should  be  adjudged  in  the  new  jurisdiction,  according  to 
the  laws  by  which  they  would  have  been  determined  in  a  Native  Court.  The  other 
was,  that  the  course  of  procedure  in  the  new  jurisdiction,  by  which  such  law-  was  to 
be  administered,  should  be  consonant  with  the  religious  feelings,  usages,  and 
manners  of  the  native  suitors. 

The  first  object  seems  to  have  been  attained  by  placing  Gentoo  and  Mahomedan 
suitors  in  the  Charter  Court  in  the  position  in  which,  by  the  comity  of  nations, 
parties  are  placed  who  sue  in  the  Courts  of  [35]  one  country,  in  respect  of  rights  or 
causes  of  action  which  have  their  origin  in  a  foreign  country.  In  such  suits  the 
lex  fori  adjudicates  upon  the  rights  and  matters  in  litigation,  according  to  the  law 
of  the  country  where  the  rights  or  causes  of  action  arose;  and,  consistently  with 
that  course,  the  Charter  provides,  that  Gentoos  and  Mahomedans.  who  live  and  con- 
duct their  transactions  under  certain  systems  of  law  and  government  peculiar  to 
them  respectively,  shall  have  their  rights  and  causes  of  action  decided  upon,  in  the 
Supreme  Court,  by  the  same  law  by  which  they  would  have  been  determined  in  a 
Native  Court. 

It  was  confided  to  the  Court  to  secure  the  second  object,  by  establishing  rules, 
orders,  and  processes  for  the  regulation  of  causes  in  the  Supreme  Court,  between 
Gentoos  and  between  Mahomedans. 

Upon  the  part  of  the  Defendant,  it  is  contended,  the  plea  is  valid  and  warranted 
by  the  Charter,  notwithstanding  that  such  plea  would  not  have  been  available  if  the 
suit  had  been  instituted  in  a  Native  Court. 

The  arguments  in  support  of  the  plea  are  founded  upon  the  legal  character  of  a 
law  of  limitation  or  prescription,  and  it  is  insisted,  and  the  Committee  are  of 
opinion  correctly  insisted,  that  such  legal  character  of  the  law  of  prescription  has 
been  so  much  considered  and  discussed  among  writers  upon  jurisprudence,  and  lias 
been  so  often  the  subject  of  legal  decision  in  the  Courts  of  law  of  this  and  other 
countries,  that  it  is  no  longer  subject  to  doubt  and  uncertainty.  In  truth,  it  has 
become  almost  an  axiom  in  jurisprudence,  that  a  law  of  prescription,  or  law  of 
limitation,  which  is  meant  by  that  denomination,  is  a  [36]  law  relating  to  procedure 
having  reference  only  to  the  lex  fori. 

It   is  said,  in  Story's  Conflict  of  Laws  (edit.  1841),  in  the  course  of  section  570, 

14 


RUCKMABOYE  V.  LULLOOBHOY  MOTTICHUXD  [1851-52]       VIII  MOORE,  37 

that  "the  law  of  prescription,  of  a  particular  country,  even  in  a  case  of  contract 
made  in  such  country,  forms  no  part  of  the  contract  itself,  but  merely  acts  upon  it 
ex  post  facto  in  case  of  a  suit ;  it  cannot  properly  be  deemed  a  right  stipulated  for, 
or  included  in  the  contract.  Even  these  foreign  jurists  do  not  pretend  that  the 
prescription  of  a  country,  where  a  contract  is  made,  constitutes  a  part  of  the  con- 
tract." 

And,  in  section  580,  in  contending  against  a  passage  in  Baldus,  he  says,  "  The 
question  is,  whether  it  is  a  matter  of  the  original  merits,  as,  for  example,  a  question 
of  the  original  validity,  or  interpretation,  or  discharge  of  a  contract,  or  whether  it 
is  a  matter  touching  the  time  and  mode  of  remedial  justice,  which  is  provided  by 
law  to  redress  grevances,  or  to  prevent  wrongs,  or  to  suppress  vexatious  litigation.'' 
And.  in  a  subsequent  part  of  the  section,  he  says,  "  Considered  in  their  true  light, 
Statutes  of  limitation  or  prescription  are  ordinarily  simple  regulations  of  suits 
and  not  of  rights.  They  regulate  the  times  in  which  rights  may  be  asserted  in 
Courts  of  Justice,  and  do  not  purport  to  act  upon  those  rights."  And  then  he  adds, 
"'  Pothier  very  properly  treats  prescription,  not  so  much  as  an  extinguishment  of 
the  debt  or  claim,  as  an  extinguishment  of  the  right  of  action  therein.  And  this 
is  precisely  the  manner  in  which  the  subject  is  contemplated  at  the  common  law, 
as  well  as  by  many  foreign  jurists." 

[37]  Consistently  with  this  view,  while  the  Courts  of  almost  all  civilised  countries 
entertain  causes  of  action  which  have  originated  in  a  foreign  country,  and  adjudi- 
cate upon  them  according  to  the  law  of  the  country  in  which  they  arose,  yet  such 
Courts  respectively  proceed  according  to  the  prescription  of  the  country  in  which  it 
exercises  its  jurisdiction. 

In  section  576  of  Story's  Conflict  of  Laws,  the  law  is  thus  succinctly  expressed : 
"  In  regard  to  Statutes  of  limitation  or  prescription  of  suits,  there  is  no  doubt  that 
they  are  strictly  questions  affecting  the  remedy,  and  not  questions  upon  the  merits. 
They  go  ad  litis  ordination  em,  and  not  ad  litis  decision-em,  in  a  just  juridical  sense. 
The  object  of  them  is  to  fix  certain  jieriods,  within  which  all  suits  shall  be  brought 
in  the  Courts  of  a  State,  whether  they  are  brought  by  or  against  subjects,  or  by  or 
against  foreigners.  And  there  can  be  no  just  reason,  and  no  sound  policy,  in  allow- 
ing higher  or  more  extensive  privileges^  foreigners,  than  are  allowed  to  subjects. 
Laws,  thus  limiting  suits,  are  founded  in  the  noblest  policy." 

Then  follow  many  important  observations,  showing  the  wisdom  and  justice  of 
the  law  of  prescription,  but  which  will  not  aid  in  the  investigation  of  the  question 
under  consideration. 

In  section  577.  Mr.  Justice  Story  proceeds,  "  It  has  accordingly  become  a  formu- 
lary in  international  jurisprudence,  that  all  suits  must  be  brought  within  the  period 
prescribed  by  the  local  law  of  the  country  where  the  suit  is  brought,  (lex  fori,)  other- 
wise the  suits  will  be  barred;  and  this  rule  is  as  fully  recognised  in  foreign  juris- 
prudence as  it  is  in  the  common  law.  Not.  indeed,  that  there  are  no  diversities  of 
opinion  upon  this  subject  :  but  the  doctrine  is  esta-[38]-blished  by  a  decisive  current 
of  well-considered  authorities."  The  author  then  quotes  numerous  foreign  writers 
on  jurisprudence,  in  confirmation  of  the  law  as  stated  in  the  text.  The  author  also 
refers  to  several  cases,  in  which  the  Courts  of  law  of  this  country  have  acted  in  con- 
formity with  the  principles  there  stated.  A  summary  of  those  cases  will  be  found  in 
the  note  to  the  case  of  Mostyn  v.  Fabrigas  (1  Smith's  Leading  Cases,  367);  and  the 
case  of  Huber  v.  Steiner  there  mentioned,  and  reported  in  2  Bing.  X.C.  202,  is  a 
leading  authority  upon  the  subject. 

There  are  two  cases  which  mark  distinctly  the  application  of  the  law  as  stated 
in  Story.  The  case  of  The  British  T.inen  Company  v.  Drummond,  which  was  a 
suit  in  England,  upon  a  contract  made  in  Scotland,  where  the  prescription  is  forty 
years.  The  Plaintiffs  sued  in  England,  where  the  Defendant  pleaded  the  Statute,  21 
James  I.,  c.  16,  which  was  held  to  be  a  good  plea. 

Huber  v.  Steiner  was  a  suit  in  England,  upon  a  promissory  note  made  in  France, 
where  the  prescription  is  shorter  than  in  England.  The  suit  was  commenced  in 
England  after  the  expiration  of  the  French  prescription,  but  within  six  years. 
The  Defendant  pleaded  the  French  prescription,  hut  which  was  held  to  be  a  bad 
plea. 

It  appears  to  the  Committee,  after  much  consideration,  that  the  plea  is  an  ad- 
missible and  valid  plea  in  this  suit,  and  that  the  allowance  of  it  is  ab'ke  consign*- 
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with  the  29th  section  of  the  Charter  as  with  the  37th  section,  the  terms  of  which 
section  have  been  already  stated. 

The  37th  section  of  the  Charter  has  been  commented  upon,  as  tending  to  show 
that  no  course  of  [39]  procedure  in  the  Charter  Court  can  lie  valid  and  consistent 
with  the  Charter,  which  should  authorise  a  judgment  in  a  suit  between  Gentoos, 
founded  upon  any  law  other  than  that  by  which  the  same  suit  would  have  been 
determined  in  a  Native  Court;  hut.  on  an  attentive  perusal  of  that  section,  it  will 
be  found  to  refer  only  to  process  and  its  execution,  and  that  no  restriction  or  duty  is 
imposed  upon  the  Supreme  Court  in  regard  to  the  process  and  the  rules  and  orders 
for  the  execution  of  them,  except  that  they  shall  be  respectively  framed  with  an 
especial  attention  to  the  religion,  manners,  and  usages  of  the  native  inhabitants, 
and  accommodating  the  same  to  the  circumstances  of  the  country,  so  far  as  the  same 
could  consist  with  the  due  execution  of  law,  and  the  attainment  of  substantial 
justice. 

This  section  is  merely  auxiliary  to  the  29th  section,  and  does  not  extend  its  effect 
in  relation  to  the  question  of  the  validity  of  the  plea  ;  and,  supposing  a  plea  could 
be  held  to  be  included  in  the  word  "  process,"  there  is  no  ground  for  saying  that  it 
is  inconsistent  or  repugnant  to  any  part  of,  or  any  matter  contained  in,  this 
section. 

The  fallacy  which  is  imputed  to  the  argument  against  the  plea,  is,  that  it  con- 
founds a  determination  of  the  suit,  with  the  determination  of  the  right  or  cause  of 
action  in  litigation  in  the  suit ;  whereas  it  is  said,  that  a  judgment  for  the  Defendant 
upon  this  plea  will  be  no  determination  founded  upon  any  law  re- 
lating to  the  rights  or  merits  involved  in  the  cause  of  action,  the 
judgment  will  be  consequential  upon  what  may  be  deemed  to  be  a 
default  on  the  part  of  the  Plaintiff  in  the  proceedings  in  the  lex  fori.  The 
Supreme  Court  was  to  frame  a  course  of  procedure,  and  [40]  it  would  be  incident  to 
that  duty  to  enforce  conformity  to  such  course  by  attaching  certain  consequences  to 
default,  departure,  or  disobedience.  The  time  for  appearing,  for  declaring,  for 
pleading,  and  for  takino-  the  several  steps  in  the  cause,  and  the  forms  of  the  several 
proceedings,  would  all  be  within  the  province  of  the  Court  to  prescribe,  and,  con- 
sequently, within  its  authority  to  give  a  judgment  for  Plaintiff  or  Defendant,  as 
the  penalty  for  defaults,  disobedience,  or  departures  from  the  prescribed  rules. 
The  Court  could  not  exercise  its  jurisdiction  effectually  without  such  a  power. 

It  may  be  asked,  would  the  Charter  be  contravened  by  a  judgment  upon  a  de- 
murrer for  imperfect  pleading,  or  a  judgment  of  non  pros  for  not  declaring,  or  a 
judgment  by  default  for  not  pleading,  applying,  etc.'?  In  each  of  which  cases, 
unless  the  practice  of  the  Charter  Court  should  be  in  exact  conformity  with  the 
Native  Courts,  the  suit  would  be  determined  by  a  law  other  than  that  by  which  it 
would  have  been  determined  in  a  Native  Court ;  but  that  the  Charter  would  be 
thereby  contravened,  it  seems  difficult  to  maintain.  A  judgment  for  the  Defendant 
upon  the  plea,  that  the  action  was  not  commenced  in  due  time,  seems  of  the  same 
character  as  the  judgments  for  default,  or  departure,  before  referred  to. 

The  Charter  meddles  not  with  a  course  of  procedure  in  the  Supreme  Court,  or 
its  consequences,  which  shall  not  be  inconsistent  with  the  native  laws  relating  to 
the  contract,  trade,  or  dealing,  out  of  which  the  litigation  may  arise,  and  which 
shall  not  be  repugnant  to,  or  in  violation  of,  the  religion,  manners,  and  usages  of 
the  natives.  The  determination  of  the  Supreme  Court  upon  the  rights  arising  out 
of  contracts,  tradings,  [41]  or  dealings,  and  their  incidents,  must  be  consonant  with 
the  law,  religion,  manners,  and  usages  of  the  Gentoos,  but  the  allowance  of  this 
plea  will  not  constitute  a  determination  relative  to  any  right  arising  out  of  the 
contract,  or  dealing,  to  which  the  cause  of  action  refers,  and  the  course  of  pro- 
cedure by  which  the  plea  is  allowed  is  not  otherwise  than  consonant  to  the  religion, 
manners,  and  usages  of  the  litigant  parties. 

It  remains  only  to  repeat  the  opinion  of  the  Committee,  that  the  judgment  pro- 
nounced in  the  Supreme  Court  ought  to  be  reversed,  that  the  appeal  should  be 
allowed,  and  the  cause  be  remitted. 

[Mews'   Dig.   tit.    INDIA,    4   Applicability  op  English  Laws  ;  tit.   INTERNA- 
TIONAL LAW,  YII.  Contracts,  d.  How  affected  by  the  lex  foi-i,  X.  Proceduiu:, 
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b.  lex  fori;  tit.  LIMITATIONS  (STATUTES  OF),  A.  III.  Places  where  Statutes 
Applicable,  IV.  Application  of  Statutes  in  Particular  Proceedings,  !>. 
Persons  Beyond  Seas;  tit.  STATUTE,  c.  Construction  Generally,  6.  Technical 
Words.  S.C.  o  Moo.  Ind.  App.  234.  The  High  Court  of  Bombay  is  now  constituted 
by  Letters  Patent  of  Dec.  28,  1865  (Stat.  R.  and  0.  Rev.  iv.  108),  made  under 
the  Indian  High  Courts  Act,  1861  (24  and  25  Vict.  c.  104).  As  to  applicability 
of  English  statute  law  to  India,  see  note  to  Lyons  (Mayor  of)  v.  East  India  Co., 
1836,  1  Moo.  P.C.  at  p.  299.] 


OX  PETITION  FROM  THE  COURT  OF  THE  GOVERNOR  AND  COUNCIL 

AT  SIERRA  LEONE. 

GEORGE  OSMOND  PATNELLI,— Appellant;    CHARLES  HEDDLE — 

Respondent  *  [Feb.  7,  1852]. 

Leave  to  appeal  granted  from  an  Order  of  the  Governor  and  Council  at  Sierra 
Leone,  refusing  a  new  trial,  although  the  amount  of  the  matter  at  issue  was 
under  £400,  the  appealable  value  limited  by  the  Charter  of  Justice;  that 
Court  having  refused  to  hear  counsel  in  support  of  the  rule  on  the  merits  of 
the  case  or  the  questions  of  law  raised. 

This  was  a  petition  for  leave  to  appeal  from  an  order  of  the  Court  of  the 
Governor  and  Council  of  [42]  the  colony  of  Sierra  Leone,  which  refused  to  grant 
a  new  trial,  or  to  set  aside  a  verdict  of  the  Recorder's  Court  in  that  colony,  under  the 
following  circumstances. 

The  Petitioner,  Patnelli,  brought  an  action  in  the  Recorder's  Court  against 
Heddle.  The  action  was  upon  a  special  contract,  for  recovery  of  £120,  the  amount 
of  wages  due  to  the  Petitioner  as  factor  of  Heddle  for  one  year.  The  declaration 
also  contained  indebitatus  counts  for  £300  for  the  service  of  the  Plaintiff,  for  work 
and  labour  done  for  the  Defendant  as  clerk,  and  for  work  done  by  the  Plaintiff, 
and  for  commission  due  and  payable  from  the  Defendant  to  the  Plaintiff ;  and  for 
work  done  by  the  Plaintiff  as  the  factor  and  agent  of  the  Defendant,  in  settling  and 
disposing  of  goods  and  chattels  of  the  Defendant,  and  for  money  found  due  from  the 
Defendant  to  the  Plaintiff  on  an  account  stated.  The  Defendant  pleaded  to  the 
declaration,  non  assumpsit  to  the  whole ;  misconduct,  and  that  the  Plaintiff  did  not 
account,  to  the  first  count ;   payment  to  the  whole,  and  a  set  off  to  the  whole. 

These  pleas  were  altogether  denied  by  the  Plaintiff,  and  put  in  issue. 

The  action  was  tried  by  a  jury  at  the  Recorder's  Court,  before  his  Honor  John 
Carr,  the  Chief  Justice,  and  the  Honorable  Robert  Armstrong,  one  of  the  assistant 
Judges  of  the  colony. 

At  the  trial  the  Plaintiff's  counsel,  pursuant  to  notice,  called  for  the  production 
of  the  Defendant's  books  of  account,  which  the  Court  refused  to  order.  Two  bills 
were  produced  in  evidence  by  the  Defendant  as  a  set  off  against  the  Plaintiff's  claim 
for  wages,  almost  the  whole  amount  of  which,  it  was  proved  by  one  of  the  witnesses, 
was  for  a  barter  transaction  bc-[43]-tween  the  Plaintiff  and  the  Defendant  before 
he  entered  into  the  Defendant's  service.  The  Plaintiff's  counsel  objected  to  so  much 
of  this  account  being  set  off  against  his  wages  as  had  reference  to  the  barter  trans- 
action ;  but  such  objection  was  overruled  by  the  Court,  and  the  account  admitted  in 
evidence.  The  Plaintiff's  counsel  produced  a  receipt  for  African  produce,  etc.,  to 
the  amount  of  £312  6s.  7d.,  which  was  paid  to  the  Defendant  on  account  of  this 
transaction.  There  was  also  a  charge  against  the  Plaintiff  on  the  private  account 
of  £192  8s.  Id.,  for  goods  of  the  Defendant  said  to  have  been  given  on  credit  by  the 
Plaintiff,  which  was  also  objected  to,  as  being  no  answer  to  the  Plaintiff's  claim  for 
wages.     The  other  particulars  of  set  off  were  for  goods  entrusted  by  the  Defendant 

*  Present :  Lord  Cranworth,  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Dr. 
Lushington,  and  the  Right  Hon.  Sir  Edward  Ryan. 
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to  the  Plaintiff,  for  Bale  or  otherwise,  as  his  factor.  This  account  being  tendered 
in  evidence  was  also  objected  to.  on  the  ground  that  it  could  not  be  made  the  subject 
of  a  set-off  against  the  Plaintiff's  wages;  but  the  Court  overruled  such  objection, 
and  admitted  the  account  to  be  received  in  evidenc  . 

The  principal  witness  who  was  brought  at  the  trial  to  impeach  the  Plaintiff's 
moral  character  and  to  prove  the  second  plea,  admitted  in  cross-examination  that 
he  was  formerly  in  the  employment  of  the  Plaintiff,  and  that  he  never. reported  the 
alleged  misconduct  to  the  Defendant  until  he  (the  witness)  had  left  Plaintiff's  ser- 
vice :  it  also  appeared  from  the  evidence  of  this  witness,  that  the  Defendant  had 
kept  the  Plaintiff  in  his  employment  some  months  after  this.  The  Plaintiff's  conns  1 
objected  to  and  impeached  such  evidence  as  irrelevant  and  inadmissible;  but  the 
Chief  Justice  admitted  the  same,  and  declared  himself  perfectly  satisfied  of  the 
Plaintiff's  misconduct,  and  [44]  he  finally  directed  the  jury  to  find  a  verdict  for 
the  Defendant,  which  they  accordingly  did. 

The  Plaintiff  then  moved  in  the  Recorder's  Court  for  a  rule  to  show  cause  why 
the  verdict  should  not  be  set  aside  and  a  new  trial  had  between  the  parties,  as  being 
contrary  to  law  and  evidence,  upon  various  grounds,  the  principal  in  substance 
being — that  the  first  count  of  the  declaration  in  the  cause  being  upon  a  special 
contract,  did  not  create  any  condition  precedent  on  the  part  of  the  Plaintiff  to  his 
right  of  recovering  his  wages  in  that  count  mentioned  : — that  the  several  sums  which 
were  given  in  evidence  at  the  trial,  on  the  part  of  the  Defendant,  under  the  plea  of 
set-off  to  the  first  and  second  counts,  ought  not  to  have  been  admitted  in  evidence, 
hut  should  have  been  made  the  subject  of  a  cross-action  by  the  Defendant  against 
the  Plaintiff  ;  and  that  even  if  the  amount  of  goods  given  on  credit  was  admissible 
in  evidence,  yet  as  the  Plaintiff  had  fully  accounted  for  all  the  goods  entrusted  to  him 
for  sale  or  otherwise,  of  which  the  amount  said  to  have  been  given  on  credit  formed  a 
part,  the  Chief  Justice  ought  not  to  have  told  the  jury  what  he  did,  namely,  that 
the  amount  of  goods  given  in  credit  by  the  Plaintiff  must  be  deducted  out  of  his 
wages.  That  in  his  charge  to  the  jury  the  Chief  Justice  misdirected  them,  by  telling 
them  that  before  the  Plaintiff  could  have  brought  this  action  it  was  incumbent  on 
him  to  have  rendered  a  full  account  of  the  goods  entrusted  to  him  by  the  Defendant, 
and  that  no  evidence  had  been  given  of  that  fact  ;  whereas  he  should  have  left  the 
evidence  before  the  jury,  and  directed  them  to  say,  whether  any  accounts  as  had 
been  asked  for  by  the  Defendant  had  been  delivered  to  him  before  the  action  was 
brought.  That  the  Judge  also  misdirected  [45]  the  jury  by  directing  them  to  find 
a  verdict  for  the  Defendant,  when  he  ought  to  have  told  the  jury  that  upon  the  first 
issue  a  contract  was  clearly  proved,  and  that  their  verdict  ought  to  have  been  for 
the  Plaintiff  on  that  issue  :  that  with  regard  to  the  second  issue,  they  ought  also  to 
have  found  for  the  Plaintiff;  and  that  with  regard  to  the  third  and  fourth  issues, 
a  verdict  ought  also  to  have  passed  for  the  Plaintiff. 

The  Court,  without  taking  time  to  look  into  the  matter  and  the  questions  of  law 
raised,  immediately  refused  to  grant  the  rule. 

The  Petitioner  appealed  to  the  Court  of  the  Governor  and  Council  in  the  Colony 
against  this  decision  refusing  a  new  trial,  and  by  his  petition  set  forth  in  substance, 
the  grounds  argued  upon  the  motion  for  a  new  trial,  and  prayed  that  the  verdict 
should  be  set  aside,  and  a  venire  de  novo  be  issued  for  a  new  trial. 

On  the  9th  of  October,  1851,  this  petition  was  taken  into  consideration  by  the 
Court  of  the  Governor  and  Council,  when,  without  hearing  the  Petitioner's  counsel 
in  support  of  the  appeal,  they  ordered  that  the  same  should  be  rejected,  there  not 
being  sufficient  grounds  set  forth  to  warrant  the  interference  of  the  Court. 

From  this  order,  refusing  to  grant  a  new  trial  and  set  aside  the  verdict  of  the 
Recorder's  Court,  the  Petitioner  now  presented  a  petition  for  leave  to  appeal.  The 
Petitioner  submitted,  that  the  mode  of  proceeding  adopted  by  the  Court  of  the 
(Jovernor  and  Council  in  rejecting  his  petition  of  appeal  without  hearing  counsel 
in  his  behalf  upon  the  merits  of  the  case,  was  extremely  irregular  and  informal, 
and  prevented  him  from  regularly  and  judicially  contesting  the  principles  of  law 
laid  down  by  his  Honor  the  Chief  Justice  [46]  in  his  directions  to  the  jury,  and 
that  such  refusal  amounted  to  a  denial  of  justice. 

Mr.  Edmund  F.  Moore,  in  support  of  the  petition. — Although  the  subject-matter 
of  the  suit  is  under  the  amount  prescribed  by  the  Charter  of  Justice  of  Sierra  Leone 
(by  the  charter,  dated  the  17th  October,  1821,  when  the  matter  in  dispute  exceeds 
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£400  an  appeal  lies  to  the  Queen  in  Council),  yet,  as  the  ruling  of  the  Judge  of  the 
Recorder's  Court,  that  the  set-off  could  be  admitted,  was  erroneous  in  law,  Le  Loir 
v.  Bristow  (4  Camp.  134),  Hoivlet  v.  Strickland  (1  Cowp.  56),  Turner  v.  Mason  (14 
Mee.  and  Wei.  112),  and  the  Governor  and  Council  made  the  order  complained  of, 
without  hearing  counsel  upon  the  point,  such  refusal  amounts  to  a  denial  of  justice, 
and  is  sufficient  cause  to  entitle  the  Petitioner  to  the  indulgence  of  the  Committee 
to  admit  this  appeal. 

The  Lord  Justice  Knight  Bruce. — Their  Lordships,  without  expressing  any 
opinion  upon  the  questions  of  law  raised,  are  of  opinion,  that  leave  to  appeal  ought 
to  be  granted  upon  giving  the  usual  security. 

[Mews'  Dig.  tit.  COLONY  ;  III.  Appeals.  3.  Leave  to  Appeal.  As  to  appeals  from  the 
Supreme  Court  of  Sierra  Leone,  see  0.  in  C.  of  26th  Feb.  1867  (Stat.  R.  and  0. 
1899,  p.  1711).  As  to  appeals  by  special  leave  in  civil  cases,  see  note  to  Rete- 
meyer  v.  Obermidler,  1837,  2  Moo.  P.C.  at  p.  125.] 


[47]  FROM  SIERRA  LEONE. 

WILLIAM  RAINY,     Appellant;    The  JUSTICES  of  SIERRA  LEONE,— 
Respondents  [Feb.  7,  1852.*  and  July  1  and  2,  1853  f]. 

The  Judicial  Committee  have  no  jurisdiction  to  entertain  an  appeal  from  orders 
made  by  a  Court  of  Record  in  the  Colonies,  inflicting  fines  upon  a  Practitioner 
for  contempts  of  Court ;  such  Court  being  the  sole  judge  of  what  constituted 
the  contempts  [8  Moo.  P.C.  51]. 

Upon  a  reference  by  the  Colonial  Office  to  the  Judicial  Committee,  referring  the 
whole  matter  of  complaint  against  the  Judge  concerning  the  contempts  and 
the  infliction  of  the  fines,  for  their  advice  and  opinion;  the  Committee  ad- 
vised the  Crown  to  remit  part  of  the  fines,  which,  by  an  Order  in  Council, 
was  directed. 

The  Appellant  in  this  case,  an  advocate  and  practitioner  of  the  courts  in  the 
colony  of  Sierra  Leone,  complained  of  four  orders  of  the  Recorder's  Court  at  Sierra 
Leone,  bearing  date  the  19th,  20th,  and  24th  days  of  September,  1851,  imposing 
upon  him  several  fines,  amounting  in  the  whole  to  £130,  for  contempts  of  Court, 
alleged  to  have  been  committed  by  him  while  engaged  in  his  professional  character 
of  advocate  in  conducting  the  cause  of  Patnelli  v.  Heddle  (see  ante  [8  Moo.  P.C],  p. 
41)  in  the  Recorder's  Court,  and  also  of  a  decision  of  that  Court,  dated  the  13th  of 
October,  1851,  refusing  a  rule  to  set  aside  a  writ  of  capias  and  fieri  [48]  facias, 
under  which  he  was  arrested  for  non-payment  of  one  of  the  fines  imposed  upon  him 
by  the  Court.  The  ease  was  specially  referred  by  the  Secretary  of  State  for  the 
Colonies  to  the  Judicial  Committee,  for  their  opinion  upon  the  merits. 

In  the  first  instance,  the  Appellant  presented  a  petition  to  the  Judicial  Com- 
mittee for  leave  to  appeal  from  such  orders,  which  petition  alleged,  that  he  was 
admitted  an  advocate  and  attorney  of  the  Courts  in  Sierra  Leone  in  the 
year  1849;  that  in  June,  1851,  he  was  retained,  in  his  character  of  advocate  and 
attorney,  by  one  Patnelli,  to  commence  and  prosecute  an  action  against  the  Hon. 
Charles  Heddle,  a  merchant  of  the  colony,  a  member  of  Her  Majesty's  Council,  and 
an  assistant  Judge  of  the  Courts  in  the  colony,  upon  a  special  contract  for  wages 
due  to  Patnelli,  as  the  factor  of  Heddle ;  that  the  Defendant  having  pleaded  to  the 
action,  it  was  tried  in  the  Recorder's  Court  of  Freetown,  on  the  17th  and  six  follow- 
ing days  of  September,  1851,  before  the  Chief  Justice  Carr  and  the  Hon.  Robert 
Armstrong,  one  of  the  assistant  Judges,  and  a  jury  empanelled  in  the  customary 
manner ;  that  in  the  course  of  the  trial  the  Appellant,  pursuant  to  notice  given  to 
the  Defendant,  called  for  the  production  of  books  of  accounts  and  certain  other 
documents  having  reference  to  the  matter  at  issue,  but  which  the  Defendant  refused 

*  Present :  Lord  Cranworth,  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Dr. 
Lushington,  and  the  Right  Hon.  Sir  Edward  Ryan. 

t  Present :  The  Lord  Justice  Knight  Bruce,  the  Lord  Justice  Turner,  the  Right 
Hon.  Dr.  Lushington.  and  the  Right  Hon.  Sir  Edward  Ryan. 
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to  produce,  upon  which  the  Appellant  respectfully  appealed  to  the  Court  to  call  for 
and  enforce  their  production,  but  the  Chief  Justice  took  no  notice  of  the  application, 
and  desired  the  Appellant  to  proceed  with  the  case,  which  he  did,  and  1  nought  it  to 
a  close;  that  the  advocate  engaged  on  the  other  side  [49]  having  addressed  the 
jury,  he  began  to  examine  his  witnesses,  in  the  course  of  which  he  proceeded  to  put 
irregular  and  leading  questions  to  them,  whereupon  the  Appellant  objected,  but 
the  Chief  Justice  told  him  to  sit  down,  which  he  was  compelled  to  do  ;  that  the  Ap- 
pellant, having  cross-examined  one  of  the  Defendant's  witnesses,  he  was  re-examined 
on  fresh  matter,  t<>  which  the  Appellant  objected,  but  the  Chief  Justice,  in  a  manner 
which  the  Appellant  felt  was  both  uneourteous  and  arbitrary,  desired  him  to  sit 
down  and  lie  silent,  which  he  was  compelled  to  do,  to  the  great  injury  of  his  client's 
case  ;  that  shortly  after  this  circumstance  had  taken  place,  the  books  of  the  Plain- 
tiff were  called  for,  but  the  Appellant  declined  to  produce  them  unless  the  Defend- 
ant's books  were  also  produced,  whereupon  the  Chief  Justice  immediately  inter- 
posed, and  asked  the  Appellant  whether  he  would  produce  the  books,  to  which  he 
distinctly  stated,  that  he  could  not  give  the  other  side  such  an  unfair  advantage; 
his  Honor  continued  to  put  the  question,  and  concluded  by  saying,  "  Then  do  I 
understand  that  you  refuse  to  produce  the  books?"  that  a  repetition  of  the  same 
matter  occurred  over  and  over  again  in  the  course  of  the  trial ;  that  the  Appellant 
made  an  effort  to  convince  the  Chief  Justice  that  he  was  mistaken  in  his  view  of 
the  law,  and  what  the  justice  of  the  case  required,  but  he  was  told  by  the  Chief 
Justice  "  to  hold  his  tongue,  and  be  silent ;  "  that  the  Appellant  then  claimed  the 
right  of  advocating  his  client's  case,  and  to  submit  such  objections  to  the  Court  as 
he  thought  were  tenable  in  law,  but  the  Chief  Justice  again  desired  him  "  to  hold 
his  tongue,  and  be  silent."  [50]  That  the  Defendant's  counsel  then  proceeded  to 
examine  his  witnesses,  and  the  Appellant  having  again  interposed  and  objected  to 
the  questions  put  as  being  irregular  and  improper,  he  was  again  desired  "  to  be 
silent,  and  keep  his  seat ;  "  but  claiming  and  insisting  on  his  right  to  interrupt  the 
opposite  counsel,  and  prevent  his  putting  leading  questions  to  the  witnesses,  he 
was  ordered  by  the  Chief  Justice  to  be  fined  in  the  sum  of  £20,  for  contempt  of 
Court,  although,  in  the  painful  and  trying  position  in  which  he  was  placed,  he 
had  not  allowed  an  improper  word  to  escape  him,  further  than  to  insist  upon  his 
right  to  be  heard;  that  immediately  after  this  fine  was  imposed,  the  Chief  Justice, 
seeming  to  observe  that  a  great  many  persons  in  court  felt  for  and  sympathised  with 
the  Appellant,  remarked  in  a  violent  tone,  that  the  Appellant  was  acting  in  such 
a  manner  as  to  induce  persons  to  believe  that  justice  was  not  likely  to  be  done  to 
his  client  (which  the  Appellant  felt  was  the  fact,  though  he  himself  had  said  nothing 
indicative  thereof) ;  but  upon  the  Chief  Justice  so  remarking,  he  could  not  but 
assent  thereto,  whereupon  the  Chief  Justice  declared  him  guilty  of  a  contempt  of 
Court,  and  ordered  him  to  be  fined  in  the  further  sum  of  £50 ;  that  the  fines  having 
been  paid,  the  trial  of  the  cause  proceeded  ;  that  the  Appellant  having,  in  conse- 
quence of  the  refusal  on  the  part  of  the  Defendant  to  produce  his  books,  been  com- 
jDelled  to  prove  by  written  orders  and  receipts  some  of  the  matters  contained  in 
them,  the  Defendant's  counsel  proposed  to  produce  the  books,  so  originally  called 
for,  to  displace  the  case  of  the  Appellant's  client,  to  which  the  Appellant  objected : 
but  the  Chief  Justice  overruled  the  objection,  and  refused  to  permit  the  Appellant 
to  inspect  the  De[51]-fendant's  books  and  the  usual  entries  therein,  having  reference 
to  the  matters  at  issue  ;  that  the  Appellant  insisted  he  had  a  right  to  inspect  those 
entries,  but  the  Chief  Justice  became  very  violent,  and  told  him  he  would  fine  him 
if  he  did  not  sit  down,  and,  being  thus  coerced,  he  was  under  the  necessity  of  taking 
his  seat,  to  the  detriment  of  his  client's  case ;  that  the  Appellant  said,  he  should 
tender  a  bill  of  exceptions,  and  immediately  after  entered  into  conversation  with 
the  Queen's  Advocate  (Mr.  O'Neill)  relative  to  the  question  of  arbitration,  when  the 
Court  desired  him  to  be  silent,  on  which  the  Appellant  observed  that  whenever  he 
got  up  to  speak  he  was  interrupted,  whereupon  the  Court  fined  him  £10;  that, 
owing  to  these  circumstances,  the  Appellant  on  several  occasions  excepted  to  the 
Chief  Justice's  ruling,  but  objections  were  frequently  raised  by  the  Chief  Justice 
that  the  Appellant's  written  statements  were  incorrect  and  did  not  agree  with  his 
notes ;  and,  in  consequence  of  the  frequent  observations  of  the  Chief  Justice,  that 
the  Appellant  had  tendered  bills  of  exceptions  which  were  incorrect,  the  Appellant, 
on  the  occasion  of  his  excepting  to  the  Chief  Justice's  refusal  to  allow  him  to  inspect 
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the  entries  in  the  Defendant's  books  having  reference  to  the  matters  at  issue,  in- 
formed the  Chief  Justice  that,  as  it  was  a  very  important  objection,  he  would  reduce 
it  into  writing  at  once,  and  the  same  was  handed  to  the  Chief  Justice,  who,  in  a 
menacing  tone,  remarked,  that  "  the  paper  contained  incorrect  statements,  and 
that  the  Court  would  take  notice  of  it ;"  that,  in  consequence,  the  Appellant,  on 
the  next  day,  when  an  important  objection  was  raised  by  him,  and  overruled  by 
the  Chief  Justice,  declined  to  tender  any  more  bills  of  exceptions,  upon  which  he 
was  re-[52]-quested  to  explain  what  he  meant  by  asserting  that  he  was  not  allowed 
to  tender  any  more  bills  of  exceptions,  when  he  drew  attention  to  what  had  occurred 
on  the  previous  day,  and  submitted,  that  it  was  tantamount  to  a  refusal ;  there- 
upon the  Chief  Justice  fined  him  £50  for  contempt  of  Court.  That  the  Appellant, 
not  having  paid  this  fine,  the  Chief  Justice  caused  a  writ  of  capias  and  fieri  facias 
to  be  issued  for  the  amount  of  the  fine,  upon  which  he  was  arrested,  but  the  writ 
having  been  issued  without  a  seal,  the  sheriff  discharged  him  upon  an  indemnity; 
that  he  moved  the  Recorder's  Court  for  a  rule  to  show  cause  why  the  writ  should 
not  be  set  aside  as  being  invalid  on  the  ground  of  the  want  of  a  seal,  but  the  Chief 
Justice  refused  the  rule,  and  he  was  obliged  to  pay  the  £50.  The  Appellant  set  out 
and  referred  to  the  minutes  of  the  Court  made  by  the  clerk  of  the  Court  in  respect 
to  these  transactions,  and  submitted  that  he  felt  deeply  aggrieved  by  these  arbitrary 
and  oppressive  proceedings  not  only  in  a  professional  and  pecuniary  way,  but, 
what  was  far  more  important  to  him,  by  the  imputations  which  had  been  cast  upon 
his  conduct,  and  the  course  of  proceedings  which  had  been  adopted  towards  him; 
the  effect  of  the  several  orders  and  proceedings  precluding  him  from  the  fair  exer- 
cise of  his  profession  in  the  Recorder's  Court,  and  made,  as  he  submitted,  without 
any  just  or  proper  grounds;  that  the  orders  and  proceedings  were  wholly  unwar- 
ranted, harsh,  and  oppressive,  without  proper  notice  given  to  him  or  opportunity 
afforded  him  to  justify  and  defend  himself,  and  were  a  violation  of  the  just  rights 
and  privileges  of  the  Appellant  as  an  advocate  and  attorney  of  the  Courts  in  the 
Colony  of  Sierra  Leone,  and  tended  to  impair  and  bring  into  disrepute  the  adminis- 
tration [53]  of  justice  in  that  colony;  that,  until  such  orders  should  be  formally 
rescinded  by  an  Order  of  Her  Majesty  in  Council,  the  reproach  which  such  orders 
tended  to  cast  on  his  character,  as  an  advocate  and  attorney  practising  in  the 
Courts  in  the  said  Colony,  remained  unmoved  ;  and  he  prayed  for  leave  to  appeal 
from  these  several  orders  and  proceedings  of  the  Judges  of  the  Recorder's  Court  at 
Sierra  Leone,  bearing  date  respectively  the  19th,  20th,  and  24th  of  September,  and 
also  from  the  decision  of  that  Court  in  refusing  the  rule  to  set  aside  the  writ  of 
capias  and  fieri  facias  of  the  30th  of  October,  1851  ;  and  that  notice  of  his  petition 
might  be  given  to  the  Chief  Justice  and  to  the  Honorable  Robert  Armstrong,  the 
Assistant  Judge  concerned  in  the  orders  and  proceedings. 

The  petition  was  verified  by  the  affidavit  of  the  Petitioner. 

Mr.  Edmund  F.  Moore,  in  support  of  the  petition,  cited  Smith  v.  The  Justices  of 
Sierra  Leone  (3  Moore's  P.C.  Cases,  361),  In  re  Downie  and  Arrindell  (3  Moore's 
P.C.  Cases,  414),  Morgan  v.  Leech  (3  Moore's  P.C.  Cases,  368),  In  re  Grant  (7  Moore's 
P.C.  Cases,  141),  to  show  that  the  Court  had  jurisdiction  to  entertain  the  petition. 

Their  Lordships  took  time  for  consideration,  and  on  the  19th  of  February,  1852, 
delivered  judgment  by 

Lord  Cranworth. — This  petition  is  presented  by  William  Rainy,  a  practitioner 
at  the  bar  of  the  Courts  in  the  Colony  of  Sierra  Leone,  praying  for  leave  to  appeal,  to 
enable  him  to  get  rid  of  certain  fines  which  were  imposed  [54]  upon  him  by  the 
Court  in  that  Colony  for  contempts  of  Court. — [His  Lordship,  after  stating  the 
facts  from  the  petition,  proceeded.] — Now  it  is  the  opinion,  not  only  of  the  members 
of  the  Committee  who  heard  this  petition,  but  also  of  the  other  members  who  usually 
attend  here,  to  whom  the  petition  has  been  submitted,  and  we  have  had  the  benefit 
of  their  judgment  as  well  as  our  own,  that  we  cannot  interfere  with  such  a  subject. 
In  this  country  every  Court  of  Record  is  the  sole  and  exclusive  judge  of  what 
amounts  to  a  contempt  of  Court.  It  is  within  the  competency  of  the  Court  to  impose 
fines  for  contempt;  and,  unless  there  exists  a  difference  in  the  constitution  of  the 
Recorder's  Court  at  Sierra  Leone,  the  same  power  must  be  conceded  to  be  inherent 
in  that  Court.  The  Recorder's  Court  is  created  by  the  Charter  of  Justice,  dated 
the  17th  of  October,  1821,  and  is  authorised  to  hear  and  determine  all  civil  suits, 
actions,  and  pleas  which  may  happen  within  the  Colony ;  and  the  Charter  directs, 
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that  in  all  eases  where  the  action  would,  if  the  parties  were  resident  in  England, 
be  tried  by  a  jury,  such  action  shall  be  tried  before  a  jury  in  the  Court,  of  the 
Recorder,  according  to  the  practice  in  England.  That  being  the  constitution  of  the 
Court,  in  regard  to  trial  by  jury,  we  are  of  opinion,  that  it  is  a  Court  of  Record, 
and  that  the  law  must  be  considered  the  same  there  as  in  this  count'-y;  and, 
therefore,  that  the  orders  made  by  the  Court  in  the  exercise  of  its  discretion, 
imposing  these  hues  for  contempts,  are  conclusive,  and  cannot  be  questioned  by 
another  Court  ;  and  we  do  not  consider  that  there  is  any  remedy  by  petition  to  the 
Judicial  Committee  to  review  the  propriety  of  such  orders.  All  we  can  say  is.  that 
we  have  no  jurisdiction  to  entertain  such  a  petition  impugning  the  propriety  of 
such  orders,  and  [55]  praying  the  remission  of  the  hues.  This  view  is  supported 
by  the  case  of  Smith  v.  The  Justices  of  Sierra  Leone  (3  Moore's  P.C.  Cases,  361), 
to  which  we  were  referred,  in  which  case  the  Judicial  Committee  reversed  the 
orders  disbarring  a  practitioner,  but  decided  that  they  had  no  power  to  remit 
a  fine  imposed  by  a  Court  of  Record  for  contempt  of  Court.  But,  in  the  circum- 
stances disclosed  by  this  petition,  if  Her  Majesty's  Secretary  of  State  think  fit  to 
refer  the  matter  to  us,  we  will  hear  it  and  advise  Her  Majesty  upon  the  case. 

In  consequence  of  this  intimation,  the  Appellant  presented  a  similar  petition 
to  Her  Majesty,  through  the  Colonial  Office,  setting  forth  the  above  facts,  and  praying 
that  such  petition  might  be  referred  to  the  Judicial  Committee,  in  order  that  the 
several  orders  and  proceedings  made  by  the  Judges  of  the  Recorder's  Court  at 
Sierra  Leone,  bearing  date  respectively  the  19th,  20th,  and  24th  days  of  September, 
1851;  and  the  decision  of  the  Court  in  refusing  the  rule  to  set  aside  the  writ  of 
capias  and  fieri  facias  of  the  13th  of  October,  1851,  might  be  investigated  and 
inquired  into,  and  that  the  same  might  be  wmolly  rescinded,  reversed,  and  expunged 
from  the  minutes  of  the  Court,  and  that  the  conduct  of  the  Chief  Justice  in  the 
trial  might  be  also  inquired  into;  and  that  notice  of  the  petition  might. be,  given 
to  the  Chief  Justice,  and  to  the  Honorable  Robert  Armstrong,  the  Assistant 
Judge. 

The  matter  was  specially  referred  by  the  Colonial  Office  for  the  consideration 
of  the  Judicial  Committee  to  advise  the  Crown. 

The  Chief  Justice  and  the  Assistant  Justice  were  [56]  served  with  a  copy  of  the 
Petition.  They  transmitted  a  joint  answer  which,  after  setting  out  their  respective 
appointments  as  judges,  and  the  creation  and  constitution  of  the  Recorder's  Court 
at  Sierra  Leone  (a),  they  stated,  that  the  orders  fining  the  Appellant  for  contempt 
of  Court  were  made  by  them  under  the  following  circumstances :  That  on  the 
second  day  of  the  trial  in  question,  the  Queen's  Advocate  opened  the  Defendant's 
case,  and,  upon  his  proceeding  to  examine  the  witnesses  for  the  defence,  the 
Appellant  commenced  a  course  of  disorderly  conduct,  and  several  times  rudely  and 
boisterously  interrupted  the  Queen's  Advocate  and  Dougan,  an  advocate,  in  the 
examination  of  the  witnesses,  without  any  justifiable  cause.  That  the  Court,  con- 
sidering these  interruptions  improper  and  calculated  to  withdraw  the  attention 
of  the  jury  from  the  facts  of  the  case,  besides  occasioning  confusion  in  the  Court 
and  preventing  the  Chief  Justice  from  taking  down  the  evidence,  desired  the 
Appellant  to  desist  from  such  a  course  of  proceeding,  and  to  submit,  in  a  proper 
manner,  any  objection  he  had  to  any  question  put  by  the  adverse  party;  but  that 
the  admonitions  and  warnings  of  the  Court  produced  no  effect  upon  the  Appellant. 
On  the  contrary,  in  the  afternoon  of  the  same  day  he  became  very  disorderly, 
and  hardly  a  question  could  be  put  but  he  rudely  rose  up  to  object.  From  disregard i li- 
the orders  and  injunctions  of  the  Court,  when  [57]  desired  to  be  silent,  and  desist 
from  those  interruptions,  the  Appellant  proceeded  to.  reflect  on  the  bench  in 
language  to  the  following  effect:  "That  greater  latitude  was  allowed  to  the 
Queen's  advocate  than  to  himself  in  the  examination  of  witnesses;  that  the  Queen's 
Advocate  had  it  all  his  own  way  " — evidently  with  the  view  of  leading  persons  to 

(a)  The  Court  of  Recorder  of  Freetown  was  created  by  the  Charter  of  Justice, 
dated  the  17th  of  October,  1821.  The  Court  is  empowered  to  hear  and  determine 
all  civil  suits,  actions  or  pleas  which  may  happen  within  the  colony.  The  Chief 
Justice,  as  Recorder,  presides  in  this  Court,  and  is  aided  by  the  Assistant  Judges 
appointed  by  the  Governor,  from  among  the  members  of  Council. 
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believe  that  the  Court  was  indisposed  to  do  justice  to  his  client.     That  the  Chief 
Justice,  considering  that  such  conduct  could  not  be  permitted  in  a  Court  of  Justice, 
consulted  with  Mr.  Armstrong  as  to  the  propriety  of  fining  the  Appellant,  but  Mr. 
Armstrong  suggested  that  it  would  be  better  to  wait  until  the  next  day,  as  the 
Appellant  then  appeared  to  be  greatly  excited,  to  which  the  Chief  Justice  assented. 
That  on  the  following  morning  not  a  word  of  apology,  regret,  or  explanation  was 
offered  by  the  Appellant  for  his  conduct  in  Court  on  the  previous  day.     That  upon 
the  cause  being  resumed  he  again  rudely  interrupted  the  Queen's  Advocate  and 
Dougan  without  any  justifiable  cause,  and  upon  being  admonished  and  desired  to 
be  silent,  he  again,  in  a  disrespectful  manner,  refused  to  obey  the  orders  and  in- 
junctions of  the  Court;  whereupon,  as  the  repeated  warnings  and  admonitions  from 
the  bench  had  produced  no  effect,  the  Respondents  felt  it  to  be  their  duty  to  impose 
a  fine  of  £20  on  the  Appellant  for  contempt  of  Court.     That  after  the  fine  had  been 
imposed,  the  Appellant  continued  to  behave  in  a  manner  tending  to  obstruct  the 
due  course  of  the  trial;   and,  perceiving  the  evil  consequences  of  such  conduct  in  a 
community  such  as  Sierra  Leone,  the  Chief  Justice  thought  it  advisable  to  bring  dis- 
tinctly to  the  notice  of  the  Appellant  the  effect  and  tendency  of  his  conduct,  in  order 
that  he  might  alter  [58]  his  bearing  and  behaviour-  in  the  Court,   if  not   inten- 
tionally and  purposely  adopted ;  the  more  so,  as  he  had  admitted  him  an  attorney 
of  the  Court.     But,  to  the  astonishment  of  the  Respondents,  upon  the  Chief  Justice 
observing  that  the  conduct  of   the  Appellant  was   calculated   to   lead   persons  to 
believe  that  justice  was  not  likely  to  be  done  to  the  Plaintiff,  the  Appellant,   in 
a   manner  insolent  and  disrespectful,   and  while  seated   in  his  chair   and  with   a 
grinning  countenance,  immediately  replied  aloud  to  the  statement  from  the  bench, 
"  I  can  very  well  see  that."     Thereupon  the  Court  called  for  an  explanation  or  an 
apology,  which  the  Appellant  pertinaciously  refused;   and  the  Court,  considering 
that  his  conduct  and  bearing  had  been  purposely  adopted,  and,  if  unchecked,  was 
calculated  to  produce  the  most  pernicious  consequences  in  the  Colony,  felt  it  to  be 
an  imperative  duty  to  impose  a  further  fine  of  £50  for  contempt  of  Court.     They 
denied  the  statement  of  the  Appellant  that  the  fine  of  £20  was  imposed  on  him 
for  objecting  to  any  leading  questions  put  by  the  opposite  counsel,  and  alleged, 
that  the  remark  of  the  Chief  Justice  was  not  made  in  a  violent  tone,  nor  made 
immediately  after  the  fine  was  imposed.     That  neither  of  the  Respondents  observed 
persons  in  Court  feeling  for  or  sympathising  with  the  Appellant,  and  they  did  not 
believe  that  any  person  who  had  a  proper  sense  of  what  was  due  to  a  Court  of 
justice  could  have  felt  any  sympathy  for  him  when  the  fine  was  inflicted.     That  the 
statements   in  the   petition,   in   relation  to  the  books   of   accounts   of   the   parties 
to   the   suit,   were  gross  misrepresentations  of   the  conduct  of   the   Court   and   of 
the  facts  as  they  occurred.     That  the  Court  had  no  power  to  enforce  the  production 
of  the  Defendant's  private  [59]  books  of  account,  on  a  notice  to  produce  during 
the  progress  of  a  trial  (Haberslion  v.  Trohy,  3  Esp.  38).     That  at  the  opening  of 
the  Court   on  the  morning  of  the   20th  of   September,  the  Appellant   voluntarily 
brought  into  Court  the  amount  of  the  fines  imposed  on  him  the  previous  day,  and 
paid  the  same  to  the  clerk  of  the  Court,  telling  him  to  count  it.     That  subsequently 
to  the  imposition  of  the  last  of  the  two  fines,  the  Appellant  declared  aloud  in  the 
Court  "  that  the  Court  might  fine  him  as  often  as  it  pleased,  but  that  he  would  get 
justice  elsewhere,"  and  continued  to  behave  in  an  insolent  and  disrespectful  manner 
in  the  Court.     That  in  the  afternoon  of  that   day  the  Appellant  commenced   an 
altercation  with  the  Queen's  Advocate,  alleging  that  he  had  offered  to  settle  the 
action  by  arbitration,  which  had  been  refused,   and  the  Chief  Justice,  consider- 
ing it  right  to  put  an  end  to  it,  there  being  no  question  of  arbitration  before  the 
Court,  mildly  called  out,  "  Mr.  Rainy,"  with  the  view  of  gaining  his  attention,  where- 
upon the  Appellant  sharply  and  abruptly  turned  round,  and,  addressing  the  bench, 
said,  in  a  rude  and  insolent  manner  and  with  a  scornful  look.  "  Whenever  I  get  up 
to  speak  I  am  interrupted ;  I  am  speaking  to  the  Queen's  Advocate,"  on  which  the 
Court  thought  it  to  be  their  duty  to  impose  a  further  fine  of  £10.      That  on  the  21th 
of   September  the  Appellant   stopped   in   his   cross-examination   of   a   witness,    and 
expressed  himself  to  the  Court  to  the  effect,  "  that  he  was  not  allowed  to  tender 
any  more  bills  of  exceptions."     As  the  Court  had  never  refused  any  bill  of  exception 
from  him,  the  Chief  Justice  requested  an  explanation,  and  inquired  whether  the 
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bill  of  exception  he  referred  to  was  the  one  he  tendered  at  the  opening  of  the  Court 
vester-[60]-day.  The  Appellant  replied  he  would  not  answer  the  question  until 
he  was  called  upon  by  a  rule  to  show  cause.  The  question  was  repeated,  and  the 
Appellant,  who  as  an  officer  of  the  Court  was  bound  to  answer,  continued  per- 
tinaciously to  refuse,  and  then  took  up  his  hat  and  said,  "he  was  ready  to  go 
to  gaol  and  put  an  end  to  the  trial;"  the  Respondents  then  felt  it  their  duty 
to  impose  a  further  fine  of  £50.  That  the  allegation  that  the  Appellant  was  not 
allowed  to  tender  bills  of  exceptions  was  wholly  gratuitous  and  unfounded  in  fact, 
and  after  the  occurrence  to  which  it  had  reference  (of  which  an  explanation  was 
o-iven)  he  tendered  other  bills  of  exceptions,  which  were  received  by  the  Court,  rihc 
answer  of  the  Judges  then  further  alleged,  that  the  Appellant  had  made  mis- 
representations of  what  had  occurred  in  Court.  That  the  minutes  of  the  Court, 
made  by  the  clerk  of  the  Court,  to  which  the  Appellant  referred  in  his  petition,  were 
distinct  from  the  acts  of  the  Court,  and  conveyed  no  idea  of  the  boisterous  and  dis- 
orderly conduct  and  demeanour  of  the  Appellant,  That  the  issuing  the  wrrit  without 
seal,  and  refusal  to  grant  a  rule  to  set  aside  the  writ  of  capias  and  fieri  facias,  was 
justified  in  the  circumstances.  And  they  finally  submitted  that  the  orders  were 
fully  justified  by  the  conduct  of  the  Appellant  to  the  Court,  in  support  of  which 
they  referred  to  The  King  v.  Davison  (4  Bar.  and  Aid.  329),  Carus  Wilson's  case 
(7  Q.B.  Rep.  984),  2  Hawkins,  211,  note  (1),  8th  Edit,  by  Curwood,  2  Strange, 
1197,  4  Stephen's  Blackstone,  pp.  348,  352,  Levy  v.  Moylen  (1  Lown.  Max.  and  Poll. 
307),  and  prayed  that  the  petition  and  appeal  might  be  dismissed. 

Affidavits  were  filed  on  both  sides  in  supjDort  of  the  [61]  respective  cases  of  the 
Appellant  and  the  Respondents,  the  Judges.  These  affidavits  were  made  by  parties 
present  at  the  trial  of  Patnelli  v.  Heddle  [8  Moo.  P.C.],  and  were  contradictory:  on 
the  one  hand,  the  conduct  and  bearing  of  the  Appellant  was  stated  by  some  of  the 
witnesses  to  have  been  irritating,  violent,  and  disrespectful  to  the  Court ;  while, 
on  the  other  hand,  it  was  sworn  that  the  behaviour  of  the  Chief  Justice  at  the  trial 
towards  the  Appellant  was  very  violent,  harsh,  and  unfeeling,  and  that  the  conduct 
of  the  Appellant  was  becoming  and  proper.  The  Appellant  also  filed  a  further 
affidavit  himself,  in  reply  to  the  Judges'  case,  denying  the  material  statements  made 
by  them  with  regard  to  his  demeanour  at  the  trial. 

The  case  now  came  on  for  hearing. 

Mr.  Whateley,  Q.C.,  and  Mr.  Edmund  F.  Moore,  for  the  Appellant — Argued, 
that  the  infliction  of  fines  amounting  to  £150  upon  the  Appellant,  in  a  colony  w4iere 
a  practitioner  could  not  realise  by  his  professional  exertions  more  than  £500  a 
year,  was  a  harsh  and  unjust  exercise  of  the  authority  of  the  Court ;  that,  although 
every  respect  was  due  to  a  Judge  in  the  administration  of  justice,  yet  it  was  equally 
important  that  the  Judge  should  respect  the  character  of  the  Bar,  and  that  they 
should  not  be  curtailed  in  the  fair  exercise  of  their  duties ;  that  there  was  no  such 
offence  committed  as  properly  constituted  a  contempt  of  Court,  for  there  was  nothing 
either  irregular,  improper,  or  offensive  in  the  conduct  of  the  Appellant  towards  the 
Court,  in  urging  his  objections  to  the  ruling  of  the  Court  uj:>on  questions  of  law. 
That  it  was  charged  by  the  Petitioner,  and  not  denied,  that  the  Chief  Justice  had 
[62]  used  certain  insulting  expressions  to  the  Petitioner,  such  as,  "  to  hold  his 
tongue  and  be  silent,"  "  to  be  silent  and  keep  his  seat ;"  and  that  such  conduct  by  a 
Judge  tended  to  bring  Courts  of  justice  into  disrepute. 

Mr.  W.  H.  Watson,  Q.C.,  and  Mr.  Lush,  for  the  Judges — Submitted,  that  the  fines 
were  properly  imposed  by  a  competent  Court  for  contempts  committed  by  the 
Petitioner  at  the  trial.  The  King  v.  Davison  (4  Bar.  and  Aid.  329;  see  also  The 
King  v.  Ahnon,  Wilmot's  Opinions,  pp.  243,  256,  263) ;  that  what  constituted  a 
contempt  was  a  matter  which  the  Court  at  Sierra  Leone  were  alone  competent  to 
judge.  Carus  Wilson's  case  (7  Q.B.  Rep.  984-6,  1013) ;  that  the  orders  imposing  the 
fines  were  fully  justified  by  the  conduct  of  the  Appellant  towards  the  Court,  and 
to  alter  or  rescind  them  would  impair  the  authority  of  the  Court  in  the  administra- 
tion of  justice;  they  further  contended,  that  fines  imposed  by  a  Court  of  Record, 
like  the  Recorder's  Court  at  Sierra  Leone,  for  contempts,  could  not  be  remitted. 
SmitJi  v.  The  Justices  of  Sierra  Leone  (3  Moore's  P.C.  Cases,  361) ;  and  insisted,  that 
if  such  fines  were  remitted,  it  would  be  impossible  for  the  Chief  Justice  to  remain 
in  office. 

Mr.  Whateley,  in  reply. — This  is  not  a  regular  appeal  impeaching  the  legality  of 
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orders  imposing  fines,  but  a  matter  specially  referred  by  the  Crown  to  this  Com- 
mittee to  advise  upon  the  whole  case  as  to  the  propriety  of  the  Judges  making 
such  orders. 

[63]  The  Right  Hon.  Dr.  Lushington. — It  is  not  customary  in  cases  referred  to 
us  like  the  present,  to  deliver  the  opinion  of  their  Lordships  until  their  report  has 
been  approved  by  Her  Majesty. 

No  opinion  was  given  by  the  Committee,  but  the  report  of  the  Committee  on  the 
petition,  recommended  the  reduction  of  the  fines  to  the  sum  of  £60,  which  report 
was  approved  of  by  Her  Majesty  in  Council.     No  order  was  made  as  to  costs. 

[Mews'  Dig.  tit.  COLONY;  III.  Appeals  to  Privy  Council;  1.  When  an  appeal  lies 
generally.  See  M'Dermott  v.  British  Guiana  (Judges  of),  1868,  L.R.  2  P.C.  362  , 
!5  Moo.  P.C.  (N.S.)  466;  In  re  Ramsay,  1870,  L.R.  3  P.C.  434,  7  Moo.  P.C. 
(N.S.)  263  ;  Surendranath  Banerjea  v.  Bengal  (Chief  Justice,  etc.,  of),  1883, 
L.R.  10  Ind.  App.  180;  and  cases  collected  in  note  to  Smith  v.  Sierra  Leone 
(Justice*  of),  1841,  3  Moo.  P.C.  at  p.  368.] 


ON  APPEAL  FROM  THE  COURT  OF  CHANCERY  IN  THE  ISLE  OF  MAN. 

JOHN     JOSEPH     QUANE,— Appellant;     MARY     ANN     QUANE,— Respondent  * 

[June  14,  1852]. 

The  customary  law  of  the  Isle  of  Man  respecting  legitimation  by  subsequent  mar- 
riage of  the  parents,  was  proclaimed  at  a  Tynwald,  held  on  the  13th  of  July, 
1577,  as  follows: — "  If  a  man  get  a  maid  or  young  woman  with  child  before 
marriage,  and  within  a  year  or  two  after  doth  marry  her,  if  she  was  never 
slandered  or  defamed  with  any  other  before,  that  child  begotten  before  mar- 
riage shall  have  his  father's  corbe  and  his  farme,  according  to  the  custom 
of  this  Isle."  This  custom  was  (among  other  laws)  propounded  for  the 
resolution  of  all  doubts  therein,  to  the  two  Deemsters  and  Twenty-four  Keys  of 
the  Island,  on  the  24th  of  June,  1594,  and  was  by  them  confirmed  and 
answered  as  follows :  "  If  a  man  get  a  maid  or  young  woman  with  child,  and 
then  within  a  year  or  two  after  doth  marry  her,  we  judge  them  to  be 
legitimate  by  our  customary  laws." 

Upon  a  construction  of  this  custom,  held,  affirming  the  judgment  of  the  Court 
of  Chancery  of  the  Isle  of  Man, — 

First.  That  such  custom  was  not  a  rule  of  descent  to  lands  of  inheritance  descend- 
ing from  father  to  son,  but  embraced  the  case  of  a  female  entitled  as  pur- 
chaser under  the  trusts  of  a  Will ; 

Second.  That  the  custom  applied  to  a  case  where  more  than  one  child  had  been 
born  before  marriage;  and 

Third.  That  a  child  was  legitimate  although  more  than  two  years  had  elapsed 
between  the  time  the  woman  was  gotten  with  child,  and  the  marriage  of 
the  parents. 

This  was  a  suit  instituted  in  the  Court  of  Chancery  in  the  Isle  of  Man.  The 
object  of  the  bill  was  to  have  [64]  conveyed  to  the  Respondent,  as  the  eldest  daughter 
and  heiress-at-law  of  William  Quane,  deceased,  lands  and  premises  in  the  Island 
devised  by  the  Will  of  Quane's  father,  in  trust,  to  be  conveyed  to  the  eldest  daughter 
of  William  Quane.  The  sole  question  raised  in  such  suit  and  at  issue  by  the 
appeal  was,  whether  the  Respondent  was  so  entitled,  as  she  was  born  out  of  lawful 
wedlock,  William  Quane  having  married  her  mother  subsequent  to  her  birth  ;  and 
such  question  involved  this  consideration,  whether,  according  to  the  customary  law 
and  usage  of  the  Isle  of  Man,  a  female  whose  parents  were  married  more  than  two 

*  Present :  Lord  Cranworth,  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Dr. 
Lushington,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John 
Patteson. 
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years  after  her  birth  was  legitimated,  could  take  real  estate  in  the  Island,  in  the 
case  of  a  limitation  by  purchase. 

The  circumstances  which  gave  rise  to  this  question  were  these:  — 

John  Quane,  of  the  Isle  of  Man,  by  his  Will,  dated  the  27th  of  August,  1833, 
gave,  devised,  and  bequeathed  unto  Haywood,  Hay,  and  Bacon,  his  executors, 
certain  real  estate  in  the  Island,  in  trust,  among  other  things,  to  pay  over  the 
whole  of  the  rents,  issues,  and  profits  arising  therefrom,  or  such  part  as  the  executors, 
in  their  discretion,  might  think  necessary  and  proper,  for  and  towards  the  main- 
tenance of  his  son  William  Quane,  for  life;  and  at  his  decease,  in  trust,  to  convey 
over  the  same  premises  to  the  [65]  eldest  son  of  William  Quane;  and  in  case  of  no 
suns,  then  to  the  eldest  daughter  of  William  Quane,  and  her  heirs  and  assigns  for 
ever;  and  in  case  of  no  daughters,  in  trust,  to  pay  over  the  rents  and  profits  to 
Martha  Quane,  during  the  lifetime  of  her  husband  John  Joseph  Quane.  and  on  her 
decease  to  pay  over  the  rents  and  profits  to  John  Joseph  Quane,  for  life  ;  and  upon 
the  decease  of  John  Joseph  Quane,  upon  further  trust,  to  convey  over  the  premises 
to  the  eldest  son  of  John  Joseph  Quane,  and  his  heirs  and  assigns  for  ever.  In  this 
Will  the  Testator  in  several  places  used  the  term  "  lawfully  begotten." 

The  Testator  died  in  1831,  and  Haywood  and  Hay  wrere  appointed,  by  the 
Ecclesiastical  Court,  executors;  Bacon,  the  other  executor,  having  renounced. 

In  the  beginning  of  the  year  1815,  William  Quane  cohabited  with  the  Re- 
spondent's mother.  Previously  to  her  cohabitation  with  Quane,  the  Respondent's 
mother  was  of  good  character.  During  the  time  that  Quane  and  the  Respondent's 
mother  cohabited  together  there  were  issue  two  children,  the  Respondent,  who  was 
born  on  the  21st  of  November,  1815,  and  another  female  child,  named  Jannet  Jane, 
who  was  born  more  than  a  year  subsequently.  On  the  1th  of  November,  1817, 
Quane  married  the  Respondent's  mother.  He  died  in  July,  1818,  leaving  no  legiti- 
mate children,  other  than  the  Respondent  and  her  sister. 

John  Joseph  Quane  died  in  1839,  leaving  the  Appellant  his  heir-at-law,  who 
claimed  the  lands  and  premises  devised  by  the  Testator,  as  being  the  eldest  son  of 
John  Joseph  Quane,  and  heir-at-law  of  William  Quane.  The  Respondent,  on  the 
other  hand,  claimed  the  same  as  being  the  eldest  daughter  of  William  Quane. 

It  appeared  that,  among  certain  old  customs  of  the  [68]  Isle  of  Man.  given  for 
law,  which  had  never  been  put  in  writing,  but  used  and  allowed  of  long  time  thereto- 
fore, was  the  following,  which  was  proclaimed  to  be  holden  for  law,  at  the  Tynwald 
day  at  St.  John's  Chapel,  on  the  13th  of  July,  1577  : — "  Alsoe  we  give  for  law,  that 
if  a  man  get  a  maid  or  young  woman  with  child  before  marriage,  and  within  a  year 
or  two  after  doth  marry  her,  if  she  was  never  slandered  or  defamed  with  any  other 
before,  that  child  begotten  before  marriage  shall  have  his  father's  corbe  and  his 
farme,  according  to  the  custom  of  this  isle"  (Mills'  Statute  Laws  of  the  Isle  of 
Man,  p.  62  ;  Stowell's  Statutes  and  Ordinances,  p.  31 ;  Report  of  the  Commissioners 
of  Enquiry  for  the  Isle  of  Man,  1792,  Appendix  (A),  No.  22;  the  Lex  Scripta  of  the 
Isle  of  Man,  pp.  70,  75;  and  see  Wood's  Isle  of  Man,  p.  211). 

This  law  was,  among  other  laws  of  the  Isle  of  Man,  propounded  for  the  resolu- 
tion of  all  doubts  therein  to  the  two  Deemsters  and  Twenty-four  Keys  of  the  Isle 
of  Man,  by  Randulph  Stanley,  Esq.,  then  Captain  of  the  Isle  of  Man,  on  the  21th  of 
June,  1591,  at  the  Tynwald  then  holden;  and  the  answer  of  the  two  Deemsters  and 
Twenty-four  Keys,  in  reference  to  this  law,  was  as  follows: — "If  a  man  get  a 
maid  or  young  woman  with  child,  and  then  within  a  yeare  or  two  after  doth  marry 
her,  we  judge  them  to  be  legitimate  by  our  customary  law  "  (Mills'  Statute  Lav 
the  Isle  of  Man,  p.  67). 

On  the  1th  of  December,  1818,  the  Respondent,  by  her  guardians  and  next 
friends,  Cleater  and  Stewart,  filed  a  bill  in  the  Court  of  Chancery  of  the  Island, 
against  Heywood  and  Hay,  and  against  the  Appellant,  then  an  infant,  by  Martha 
Quane  and  Duff,  his  guardians,  setting  forth,  amon^sl  other  things,  the  Will  of 
John  Quane,  the  birth  of  herself  [67]  and  her  sister  as  before  mentioned,  the  mar- 
riage of  William  Quane  and  her  mother,  and  the  death  of  William  Quane,  leaving 
her,  the  Respondent,  his  eldest  daughter  and  heiress-at-law,  him  surviving,  and 
praying,  that  Heywood  and  Hay  might  be  ordered  to  convey  to  her  the  several 
dwelling-houses,  lands,  and  premises  devised  by  the  Will  of  John  Quane,  according 
ka  the  trusts,  terms,  and  conditions  thereof. 
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The  Defendant,  Heywood,  put  in  his  answer  to  the  Bill,  stating,  amongst  other 
things,  that  he  was  ready  and  willing  to  fulfil  and  execute  the  trusts  created  by  the 
Will  of  John  Quane,  and  to  convey  over  the  several  houses,  lands,  and  premises  to 
the  Respondent,  if  she  should  be  adjudged,  by  competent  authority,  legally  entitled 
thereto  ;  but  that  as  the  Appellant  claimed  to  be  heir-at-law  of  William  Quane,  and 

such  entitled  to  a  conveyance  of  the  property,  and  had  applied  to  him,  he  sub- 
mitted that  he  would  not  be  justified  in  executing  a  conveyance  without  the  direc- 
tions of  the  Court. 

The  Appellant,  by  Duff,  one  of  his  guardians,  by  his  answer,  stated,  that  William 
Quane  was  a  man  of  very  dissolute  and  depraved  habits,  and  that,  some  time  in 
the  year  1834,  he  induced  one  Emma  Bell,  of  the  town  of  Douglas,  who  then  was 
his  servant,  to  cohabit  with  him,  and  continued  so  to  cohabit  till  1839,  leaving  issue; 
that  during  that  time  her  sister,  Frances  Bell,  also  lived  and  cohabited  with  him, 
and  so  continued  up  to  the  time  of  her  decease,  which  happened  in  the  year  184.'), 
and  that  she  also  had  issue  of  such  cohabitation;  and  the  Appellant,  by  his  answer, 
denied  that  the  mother  of  the  Respondent  was  a  young  woman  of  [68]  virtuous 
habits,  stating,  that  she  was  well  acquainted  with  the  depraved  and  dissolute  habits 
of  William  Quane,  and  of  his  having  cohabited  with  Emma  and  Frances  Bell; 
notwithstanding  which,  immediately  upon  the  decease  of  Frances  Bell,  she  being 
single  and  unmarried,  gave  birth  to  two  illegitimate  children,  namely,  the  Re- 
spondent and  her  sister  ;  and  he  stated,  that  he  did  not  know  whether  such  children 
were  children  of  William  Quane,  but  had  understood  and  believed  that  such  children 
were  never  affiliated;  and  the  Defendent  further  stated,  that  he  had  been  informed 
and  believed  that  some  time  in  the  year  1847,  the  Vicar  and  Wardens  of  the  parish 
of  Braddon  having  threatened  to  present  William  Quane  and  the  Respondent's 
mother  to  the  Ecclesiastical  Court  of  the  Isle  of  Man,  for  living  in  such  a  state  of 
fornication,  the  Respondent's  mother  and  Quane,  in  order  to  avoid  such  prosecution, 
did,  on  the  4th  of  November,  1847,  intermarry;  and  he  submitted  that  by  such 
marriage  the  Respondent  and  her  sister  did  not  become  the  legitimate  children 
of  William  Quane  and  Mary  Ann  his  wife,  or  entitled  to  inherit  the  real  property 
of  William  Quane ;  and,  in  conclusion,  he  contended  and  submitted,  that  he,  and 
not  the  Respondent,  was  the  heir-atvlaw  of  William  Quane,  and  as  such  was  entitled 

i  conveyance  from  Heywood  and  Hay,  of  the  several  dwelling-houses  and  pre- 
mises devised  by  the  Will  of  John  Quane.  The  other  Defendant,  Hay,  also  put  in 
an  answer  to  the  bill. 

Both  parties  entered  into  evidence.  No  evidence  was  adduced  by  the  Defendants, 
to  impeach  the  character  of  the  Respondent's  mother  prior  to  her  connection  with 
Quane :  on  the  contrary,  it  was  shown  by  [69]  evidence  that  up  to  that  time  she  bore 
a  good  character  as  a  virtuous  and  respectable  girl. 

The  cause  was  heard  at  the  Chancery  Court  held  at  Castle  Rushen,  on  the  11th 
of  July,  1850,  when  it  was  ordered  and  decreed,  that  the  Defendants,  Heywood  and 
Hay,  should,  at  the  expense  of  the  complainant,  and  after  being  paid  by  her  the 
costs  they  had  been  put  to  in  the  suit,  to  be  taxed,  execute  a  conveyance  of  the  lands 
and  premises  in  the  bill  mentioned  and  described  to  and  in  favour  of  the  com- 
plainant, as  the  eldest  daughter  of  William  Quane,  deceased,  to  hold  to  her,  and 
her  heirs  and  assigns,  in  terms  of  the  Will. 

From  this  decree  the  present  appeal  was  brought, 

Mr.  Campbell,  Q.C.,  and  Mr.  J.  T.  Humphrey,  in  support  of  the  appeal. — The 
question  for  decision  is,  whether  the  Respondent,  who  claims  as  heiress-at-law,  ac- 
cording to  the  law  of  the  Island,  being  the  eldest  of  two  daughters  of  William  Quane, 
born  before  his  marriage  with  her  mother,  is  entitled  to  the  estate  in  question, 
under  the  Will  of  John  Quane.  We  submit,  that  she  is  not  so  entitled,  as  she  does 
Dot  fulfil  the  description  contained  in  his  Will,  of  "  the  eldest  daughter  of  William 
Quane."  Viewing  this  as  a  mere  question  of  intention,  it  is  apparent  that  the 
Will  affords  no  evidence  that  the  Respondent  was  intended.  The  Testator  clearlv 
had  in  contemplation,  legitimately  procreated  children  ;  for  in  another  part  of  the 
Will  he  speaks  of  children  "  lawfully  begotten."  The  case  insisted  upon  by  the 
Respondent,  in  support  of  her  title,  of  legitimation  by  the  subsequent  marriage  of 
her  parents,  does  not  apply.  That  doctrine  is  founded  upon  the  civil  law.  which 
never  prevailed  in  the  Island.     [70]  The  feudal  law  is  the  law  in  force  in  the  Isle 
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of  Man.  First,  we  contend,  even  if  a  custom  formerly  existed  in  the  Island,  sucl 
as  alleged  by  the  Respondent,  of  legitimation  by  subsequent  marriage,  it  is  no\ 
obsolete  and  virtually  repealed;  and,  secondly,  assuming  it  to  be  a  remnant  of  the 
feudal  law,  and  to  form  at  the  present  time  part  of  the  law  in  force  in  the  Island, 
it  would  not  apply  to  this  case.  Its  application  is  confined,  strictly  as  a  rule  of 
descent,  to  lands  of  inheritance  descending  from  father  to  son,  and  in  no  circum- 
stances could  such  a  custom  be  construed  to  extend  to  a  case  of  limitation  by  pur- 
chase, without  violating  the  express  words  of  this  customary  lawT  as  declared  by  the 
Deemsters  and  Keys  in  1577  and  1594.  This  construction  is  fortified  by  a  considera- 
tion of  the  peculiar  tenure  of  land  in  the  Island ;  such  tenure  being  copyhold.  Now 
the  first  object  of  the  lord  was  to  get  a  tenant,  and  the  custom  relied  on  was  obviously 
intended  for  the  benefit  of  the  lord  alone,  in  order  that,  upon  the  death  of  the 
tenant  without  lawful  issue,  the  tenant's  bastard  might  be  let  in,  that  the  lands 
might  not  go  untitled,  or  the  lord  be  left  without  a  soldier.  No  female  succession 
was  known  in  the  Island  at  the  date  of  the  promulgation  of  the  customary  law  in 
question.  The  very  passage  used,  that  he  "  shall  have  his  father's  corbe  and  his 
farme,"  confines  it  to  a  son  who  takes  by  descent.  This  is  the  more  apparent,  as 
the  father's  "  corbe,"  which  was  to  go  to  the  son,  consisted  of  his  father's  "  hewe  and 
arrows,  sword  and  buckler  "  (Mills'  Statute  Laws  of  the  Isle  of  Man,  p.  28),  his 
implements  of  war  for  the  defence  of  the  lord  and  his  property.  By  the  w7ord 
"  corbe  "  is  meant  a  certain  part  of  the  personal  estate  to  which  the  heir  of  a 
deceased  person  is  entitled,  and  a  clear  difference  is  defined  by  the  Mancks  law 
[71]  between  a  man's  "  corbe  "  and  a  woman's  "  corbe  "  (Mills'  Statute  Laws  of  the 
Isle  of  Man,  p.  28;  and  see  p.  283,  where  the  law  is  altered,  and  a  substitution  of 
a  firelock  for  the  "  corbe  "  made).  The  corbes  pertaining  to  a  man  are  those  above 
enumerated,  and  were  given  for  law  in  1419.  Another  reason  is,  that  a  "  corbe  " 
cannot  be  bequeathed  (Mills'  Statute  Laws  of  the  Isle  of  Man,  p.  51).  It  is  a  part 
of  the  personal  estate  to  which  the  heir  of  the  deceased  is  entitled.  So  when  a 
tenant  of  farme-lands  or  quarter-lands  dies,  the  farme-lands  or  quarter-lands  descend 
to  his  eldest  son  (Mills'  Statute  Laws  of  the  Isle  of  Man,  pp.  107,  117).  Putting, 
however,  the  proposition  of  the  Respondent  at  the  highest,  and  assuming  that  such 
custom  is  not  limited  to  descent  from  father  to  son,  but  embraces  the  case  of  an 
eldest  daughter  claiming  by  descent  or  purchase,  there  being  no  co-heiresses  by 
the  Mancks  law;  yet  another  important  consideration  arises,  which  shows  that  the 
custom  relied  upon  does  not  reach  the  circumstances  of  this  case.  The  marriage 
of  the  Respondent's  parents  was  more  than  two  years  after  her  birth.  Now  the 
words  of  the  custom  are,  "  within  a  year  or  two,"  which  clearly  draws  the  distinction 
between  the  begetting  and  the  date  of  the  birth  of  the  child.  She  was  not  born 
within  the  time  prescribed. — [The  Lord  Justice  Knight  Bruce:  Your  argument 
requires  a  literal  interpretation  to  be  given  to  these  loose  words  "  within  a  year 
or  two  "  to  apply  it  to  the  facts  of  this  case.  Do  you  affirm  that  the  time  here 
limited  applies  to  the  time  of  the  begetting  of  the  child,  and  not  merely  to  the 
date  of  the  birth?] — Yes,  it  refers  to  conception.  So  it  is  by  the  law  of  Scotland 
(Ersk.  Inst.  B.  I.  tit.  6,  sec.  52),  where  the  doctrine  of  legitimation,  per  subsequens 
matrirruyrdi,  prevails.  In  a  question  as  to  [72]  the  paternity  of  a  child  born 
antecedent  to  the  marriage  of  the  alleged  father  with  the  mother,  it  was  decided  in 
Innes  v.  limes  (2  Shaw  and  Maclean,  417),  that  there  was  no  presumption  that  he 
was  the  father,  and  that  the  fact  of  paternity  must  be  proved.  The  Respondent, 
we  submit,  does  not  bring  herself  within  this  custom.  There  is  no  evidence  of 
paternity.  It  surely  cannot  be  urged  that  this  custom  can  apply  to  make  a  child 
legitimate  when  it  is  the  offspring  of  a  "  defamed "  woman.  The  Respondent 
could  only  be  legitimated  by  the  marriage  of  her  parents  within  the  time  enunciated, 
namely,  "  a  year  or  two,"  which  was  not  complied  with.  Neither  did  it  apply  to 
a  case  of  limitation,  as  the  custom  relates  only  to  a  right  of  descent. 

The  Solicitor-General  (Sir  W.  P.  Wood),  and  Mr.  A.  Gordon,  for  the  Respondent, 
were  not  called  upon. 

Lord  Cranworth. — We  need  not  trouble  you,  for  we  think  the  matter  to  be 
absolutely  without  doubt.  In  no  country  does  the  state  of  the  law  exist  as  con- 
tended for  by  the  Appellant.     It  is  a  law  very  common  in  other  countries,  that,  per 
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subsequens  matrimonium,  illegitimate  children  stand  in  the  same  position  as  if 
born  during  wedlock.  Such  a  law  is  in  force  in  Scotland,  to  which  the  law  of  the 
Isle  of  Man  may  have  been  in  some  degree  assimilated.  If  the  law  of  Scotland  is  to 
be  the  rule  to  be  applied,  there  can  be  no  doubt  whatever  of  the  legitimacy  of  the 
Respondent  and  her  sister.  What  is  now  relied  on  by  the  Appellant  is,  that  a 
strict  construction  ought  to  be  placed  on  a  loose  expression  of  a  law  declared  three 
centuries  ago.  [73]  The  words  of  the  law  are,  "  within  a  year  or  two."  Now  it 
appears  that  the  Governor  of  the  Island,  having  doubts  upon  the  customary  laws 
in  force,  puts,  among  others,  a  question  on  this  very  point,  and  receives  an  answer 
from  the  Deemsters  and  Twenty-four  Keys,  which  must,  we  think,  be  taken  as  a 
correct  exposition  of  the  law.  The  answer  is  set  out  in  Mills'  Statute  Laws  of  the 
Isle  of  Man,  p.  67,  and  is  in  these  words:  "  If  a  man  get  a  maid  with  child,  or  young 
woman  with  child,  and  then  within  a  yeare  or  two  after  doth  marry  her,  we  judge 
them  to  be  legitimate  by  our  customary  law." 

Now  we  think,  without  calling  into  aid  the  Statutes  cited  in  the  argument  which 
the  Appellant  referred  to  for  illustration  of  what  the  law  of  the  Island  was,  that 
the  Respondent  comes  within  the  meaning  of  the  answer.  But  then  it  is  suggested, 
that  a  son  could  only  succeed  by  descent,  and  that  the  custom  does  not  extend  to  a 
case  of  limitation  by  purchase,  as  the  words  used  by  the  Deemsters  and  Keys  are 
"  his  corbe,"  or  at  any  rate  the  succession  was  confined  to  the  "  corbe."  But  we  are 
of  opinion,  that  such  a  construction  would  be  straining  the  law  in  a  way  in  which 
it  was  never  intended  to  be  limited.  For  instance,  the  word  "  them  "  was  obviously 
intended  to  apply  to  children,  and  to  make  "  them  "  legitimate,  clearly  could  not  be 
confined  to  a  son. 

Then  it  is  urged,  that  the  mariage  must  be  had  "  within  a  year  or  two  "  which, 
the  Appellant  contends,  means  from  the  begetting  of  the  child,  and  not  the  date 
of  the  birth,  to  make  the  children  legitimate.  This  would  be  restricting  words  in 
a  way  not  contemplated.  The  construction  put  upon  the  expression  "  defamed  " 
is  untenable;  the  answer  of  the  Deemsters  and  Keys  means,  that  the  offspring  [74] 
of  a  deflowered  woman  are  legitimate.  We  are  of  opinion  that  it  is  not  necessary 
to  have  recourse  to  any  such  nice  exposition  as  is  now  contended  for  by  the 
Appellant.  Upon  the  whole,  we  are  of  opinion,  that  the  decree  of  the  Court  below 
was  right  and  proper,  and  that  the  appeal  was  unfounded  and  vexatious,  and 
must  be  dismissed  with  costs  (a). 

[Mews'  Dig.  tit.   ISLE  OF  MAN ;   2.   Legislature,  Laws  and  Customs.] 

(a)  Legitimation  per  subsequens  matrimonii  is  admitted,  with  some  modifica- 
tions, by  the  law  of  Scotland,  France,  Spain,  Portugal,  Germany,  and  most  of  the 
Continental  States  in  Europe,  and  also  by  some  of  the  States  in  America.  See  1 
Burges'  Comms.  on  Col.  and  For.  Laws,  101;  Hubback  on  Succession,  367;  Butler's 
note  (a)  to  Co.  Lit.  215.  It  is  remarkable  that  this  doctrine  of  the  civil  law  never 
obtained  a  footing  in  England,  although  it  was  attempted  to  be  introduced  in  the 
reign  of  Henry  III.  See  the  Statute  of  Merton,  20th  Henry  III.,  Birtwhisile  v. 
Vardill  (7  Clk.  and  Fin.  929),  in  which  case  the  law  in  question  is  elaborately 
treated  by  Lord  Chief  Justice  Tindal. 

The  following  authorities  upon  this  question,  for  which  the  reporter  i?  in- 
debted to  his  friend  Mr.  A.  Gordon,  show  the  countries  where  this  rule  of  the  civil 
law  prevails  :  — 

Scotland. — Erskine's  Inst.  B.  I.  tit.  6,  §  52. 

France.— Code  Civil,  Art.  331,  332,  333;  Merlin's  Rep.  tit.  "Legitimation," 
sect.  ii.  §  3  ;  Pothier  Traite  du  Contrat  de  Marriage,  partie  v.  cap.  ii.  art.  2,  sec. 
5 ;  Houard's  Diet,  de  la  Coutume  de  Normandie,  verb.  "  Legitimation,"  torn.  3, 
p.  105  :  Terrien's  Commentaries  du  droit  civil,  observe  au  pays  et  Duche  de  Nor- 
mandie, Livre  ii.  chap.  3,  pp.  21,  22. 

Portugal. — Paschalis.  Institutionum,  Juris  Civilis,  lib.  ii.  tit.  v.  §  xiv.,  and 
lib.  iii.  tit.  viii. ;  De  successionibus  ab  intestato,  §  xiv. 

Spain. — Instituciones  del  Derecho  Civel  de  Castitta ;  Libro  Segundo  De  las 
Cosas,  §  iii.  (Madrid,  1805.)  Johnston's  Trans,  of  the  Laws  of  Spain,  p.  129. 
(London,  1825.) 
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[75]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF 

ENGLAND. 

JOHN  VAUX,— Appellant;  PETRI'S  SHEFFER  and  son,— Respondents  *  [Dec.  16, 
1850,  and  Feb.  18  and  19,  1852]. 

The  Ship  "  Immaganda  Sara  Clasina." 

In  collision,  the  rule  of  the  Admiralty  Court,  where  both  parties  are  mutually 
blameable  in  not  taking  necessary  measures  to  prevent  accidents,  is  to  ap- 
portion equally  the  damages  between  the  respective  owners  of  the  vessels. 

The  owners  of  an  English  vessel  brought  an  action  for  damages  against  a 
Foreign  vessel,  whose  owners  also  brought  a  cross  action  against  the  English 
vessel.  By  an  arrangement  between  the  parties  the  two  actions  were  heard 
as  one  cause.  The  Admiralty  Court  held,  that  the  English  vessel  was  the 
cause  of  the  damage,  and  dismissed  the  Foreign  vessel  from  the  action.  An 
appeal  from  such  judgment  and  complaint  of  nullity  sustained  by  the 
Appellate  Court,  the  Judicial  Committee  being  of  opinion,  that  both  vessels 
were  in  fault,  and  decreed,  in  such  circumstances,  the  damage  to  be  equally 
divided  between  them,  remitting  the  cause  to  the  Court  below,  to  ascertain 
the  amount  of  damage,  and  to  divide  the  same  into  moieties  between  the 
owners  of  the  respective  vessels. 

This  was  a  cause  of  collision  promoted  by  the  Appellant,  the  sole  owner  of  the 
barque  New  Forest,  against  the  ship  Immaganda  Sara  Clasina.  The  action  was 
entered  in  the  sum  of  £500.  A  cross  action  was  also  entered,  in  the  sum  of  £2200, 
on  behalf  of  the  Respondents,  the  owners  of  [76]  the  Immaganda  Sara  Clasina, 
against  the  barque  New  Forest,  but  it  was  agreed  between  the  respective  parties 
that  the  decision  in  the  cause  of  Sheffer  and  son  against  the  New  Forest  should 
be  of  the  same  tenor  and  effect  as  in  the  cause  of  Yaux  against  the  ship  Immaganda 
Sara  Clasina. 

The  collision  took  place  in  the  Channel  on  the  19th  of  January,  1850. 

The  act  on  petition,  brought  in  by  the  owner  of  the  New  Forest,  alleged,  that 
at  about  half-past  seven  o'clock  p.m.  on  the  19th  of  January,  1850,  the  barque  New 
Forest,  in  the  prosecution  of  her  voyage  from  London  to  the  river  La  Plata  in 
South  America,  whither  she  was  bound,  was  about  five  leagues  from  the  Isle  of 
"Wight,  and  standing  to  the  W.S.W.,  close  hauled  on  the  starboard  tack,  with  single- 
reefed  topsail,  jib,  courses,  and  spanker  set,  the  wind  blowing  fresh  from  the  N.\Y.. 
and  was  going  at  the  rate  of  about  four  knots  an  hour;  and  that  it  was  not  so 
dark  at  the  time  but  vesels  could  be  seen  one  from  another  at  the  distance  of  full 
a  quarter  of  a  mile.  That  it  was  in  this  state  of  things,  Budden,  the  second  mate, 
being  then  at  the  helm  of  the  barque,  and  the  carpenter,  cook,  and  a  seamen  being 
forward,  and  keeping  a  good  look  out,  the  ship  Immaganda  Sura  Clasi?ia  was 
seen  by  the  watch  standing  up  channel,  apparently  under  all  sail,  with  the  wind 
several  points  free,  and  sailing  at  the  rate  of  about  eight  knots  an  hour,  about 
two  points  on  the  barque's  weather-bow,  and  approaching  the  barque;  and  that 
thereupon    the   carpenter   (Adamson)   held   up    a    brilliant    signal-lantern    from    the 

Denmark. — Leges  Danicae,  lib.  v.  cap.   ii.  §  32,  p.  3G5.     (Edit.   1710.) 

Sweden. — Codex  Legum  Svecicarum,  Receptus  et  Approbatus  in  Comitiis  Stock- 
holmensibus,  cap.  viii.     De  jure  haereditatis,  1734. 

Hungary. — Epitome  Inst.  Juris  Hungarici,  by  Markovici  (Buda,  1822),  Lib. 
i.  cap.  x.  "  De  Legitimatione  et  Adoptione."  Elementa  Juris  Feudalis,  by  Matthias 
Vucbreticts  (Buda,   1824),  Par.  ii.  §  87. 

America. — Code  of  Louisiana,  Art.  219. 

*  This  appeal  was  twice  argued:  first,  on  the  16th  of  December,  1850,  before 
Lord  Langdale,  Mr.  Baron  Parke,  the  Right  Hon.  Sir  Herbert  Jenner  Fust,  and  the 
Righl  Hon.  Sir  Edward  Ryan;  and  secondly,  on  the  18th  and  19th  of  February, 
L852,  before  Mr.  Baron  Parke,  Lord  Cranworth,  the  Lord  Justice  Knight  Bruce, 
the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John  Patteson. 
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fore-rigging  on  the  starboard  side,  and  with  the  rest  of  the  watch  loudly  hailed 
the  ship  to  keep  clear  of  the  barque,  and  which  hailing  brought  up  on  [77]  deck 
the  master  and  the  rest  of  the  crew  of  the  barque.  That  no  answer,  however,  was 
returned  to  such  hailing,  and  that  no  alteration  whatever  was  made  in  the  course, 
either  in  consequence  of  such  hailing  or  otherwise,  until  she  came  within  about  a 
cable's  length  of  the  barque,  when,  and  then  only,  her  helm  was  ported  ;  but  that  it 
was  then  too  late  to  prevent  a  collision  between  the  two  vessels ;  whereupon,  in 
order  to  ease  the  blow  as  much  as  possible,  and  save  her  from  total  destruction, 
Adamson  called  out  to  Budden  to  starboard  the  helm,  which  order  was  instantly 
obeyed,  and  the  barque  happily  answered  her  helm ;  but  in  less  thau  a  minute 
after  the  ship  ran  stem  on  into  her,  striking  her  a  heavy  blow  on  the  starboard 
quarter,  which  cut  down  the  paint  streaks,  and  carried  away  the  bulwarks, 
stanchions,  and  quarter-timbers  on  the  starboard  side,  and  damaged  the  stern  of 
the  barque,  and  also  caried  away  her  mizzen-mast  and  the  sails,  boom,  gaff,  and 
gear  belonging  therto,  stove  in  the  round-house,  and  did  other  very  considerable 
damage  to  the  barque.  That  the  ship,  however,  kept  her  course,  and  refused  to 
lay  by  the  barque,  although  loudly  hailed  so  to  do;  and  the  barque,  in  consequence 
of  her  crippled  state,  was  compelled  to  be  and  was  hauled  to  the  wind  on  the  port 
tack,  and  stood  for  Southampton,  where  she  arrived,  moored,  and  had  her  damages 
repaired.  And  it  was  further  alleged,  that  the  collision  was  imputable  solely  to 
the  negligence  or  other  misconduct  of  those  on  board  the  Immaganda  Sara  Clasina, 
in  not  (as  it  was  their  duty  to  have  done)  bearing  away  and  keeping  her  clear  of 
the  barque,  which  was  close  hauled  on  the  starboard  tack  at  the  time,  and  was  not 
in  any  sort  or  [78]  degree  imputable  to  the  barque  or  any  person  on  board  of  her. 

The  answer  of  Sheffer  and  son,  of  Amsterdam,  the  owners  of  the  Immaganda 
San/  Clasina,  alleged  that  the  Immaganda  Sara  Clasina  left  Batavia  on  the  31st 
of  August,  1849,  bound  for  Amsterdam.  That  in  the  prosecution  of  her  voyage 
home,  on  the  15th  of  January,  1850,  at  half-past  seven  p.m.,  she  was  steering  a 
course  (N.E.  true)  E.X.E.  J  E.  by  compass,  the  wind  being  still  (W.N.W.  true) 
N.W.  \  N.  by  compass,  and  blowing  a  topgallant  breeze,  having  only  her  courses, 
topsails  and  maintopgallant  sail  set,  and  going  at  the  rate  of  not  more  than  six 
knots  an  hour.  That  at  such  time  all  hands  were  on  deck,  as  is  the  invariable 
custom  on  board  Dutch  ships  when  in  the  channel  between  the  hours  of  seven  and 
eight  p.m.  ;  that  a  seaman  named  Dingster  was  at  the  helm,  Zoetelief,  the  master, 
and  Zuyderduin,  the  mate,  were  on  the  quarter-deck,  and  close  to  the  man  at  the 
wheel,  and  all  the  rest  of  the  crew  were  on  the  main  and  fore  deck,  the  watch,  con- 
sist in'.;-  of  ten  men,  being  in  the  bows,  five  in  the  larboard  bow  and  five  in  the  star- 
board bow,  and  were  keeping  a  strict  and  proper  look-out:  that  at  the  time,  the 
barque  New  Forest,  was  seen  a"  short  distance  a-head,  rather  on  the  larboard  bow  ; 
that  the  ship  was  instantly  reported  by  Jacobus  Yully  (one  of  those  on  the  look- 
out in  the  larboard  bow)  who  called  out  "  ship  a-head  " :  that  Zuyderduin  instantly 
ran  forward  to  the  larboard  bow  and  saw  the  New  Forest,  which  was  then  very 
near,  although  at  a  greater  distance  than  a  cable's  length,  but  that,  from  the  haze 
and  darkness  of  the  evening,  it  was  at  first  uncertain,  [79]  as  her  masts  were  in 
one,  whether  her  stem  or  stern  was  towards  the  ship,  viz.  whether  she  was  pro- 
ceeding up  or  down  channel ;  that  the  said  Zuyderduin  (knowing  that  in  either  case 
the  ship  must  give  way  to  the  New  Forest,  and  that  if  she  were  proceeding  down 
channel  she  must,  from  the  then  state  of  the  wind,  be  on  the  starboard  tack) 
instantly  called  out  "  port,  hard-a-port,''  which  order  was  repeated  by  Zoetelief  to 
the  man  at  the  wheel,  who  immediately  put  the  ship's  helm  hard-a-port,  and  she 
began  to  bear  away  rapidly;  and  that,  as  a  further  precaution,  a  light  was 
exhibited  over  the  ship's  larboard  bow  in  order  to  warn  those  on  board  the  New 
Forest  that  her  helm  had  been  ported,  and  that  she  was  bearing  away.  That  no 
light  whatever  was  seen,  nor  was  any  hailing  heard,  from  on  board  the  New  Forest. 
And  it  was  denied  that  the  Immaganda  Sara  Clasina  was,  or  could  have  been,  seen 
about  two  points,  or  at  all.  on  the  weather  bow  of  the  New  Forest,  as  t lie  act  on 
petition  alleged.  And  it  was  further  alleged  that  by  reason  of  the  ship's  helm 
having  been  put  hard-a-port,  her  course  was  altered  from  (N.E.  true)  E.N.E.  \  E. 
by  compass  to  (S.E.  true)  S.S.E.  \  S.  by  compass;  but  that  the  crew  of  the  New 
Forest    (which   was   proceeding   down    channel    on    the    larboard    tack")    instead   of 

31 


VAIX    V.    S1[EFFER 1  M  M  A«  I  AXI  >A   SARA   CLASINA   [1850-52]    VIII  MOORE,  80 

keeping  their  course  as  they  could  and  ought  to  have  done  (whereby  both  vessels 
would  have  gone  clear  of  each  other),  put  their  vessel's  helm  to  starboard,  at  the 
same  time  thai  the  ship's  helm  was  put  to  port,  and  thus  brought  the  New  Forest 
across  the  ship's  bows,  thereby  causing  the  latter  to  come  into  collision  with  the 
New  Forest's  starboard  quarter.  That  in  consequence  of  the  collision  the  ship's 
head  and  the  [80]  greater  part  of  her  cutwater  and  head-rails,  together  with  her 
jib-boom,  were  carried  away,  the  lower  part  of  her  cutwater  was  forced  over  to  star- 
board to  an  angle  of  forty-five  degrees,  and  she  sustained  other  considerable 
damage.  And  it  was  denied  that  the  ship  kept  her  course  and  refused  to  lay  by 
the  barque,  although  loudly  hailed  to  do  so,  as  alleged  by  the  act  on  petition :  on 
the  contrary,  the  answer  expressly  alleged  that  the  barque  Immaganda  Sara  Clasina 
lay-to  until  daylight,  not  however  in  consequnece  of  the  hailing  (if  any)  from  the 
New  Forest,  as  no  hailing  whatever  was  heard,  but  by  reason  of  her  damaged  state, 
and  to  enable  her  crew  to  clear  away  the  wreck  and  otherwise,  as  necessary  for  the 
preservation  of  their  ship  and  cargo.  And  it  was  further  alleged,  that  at  daylight 
the  Needles  Rocks,  at  west  end  of  the  Isle  of  Wight,  were  observed  distant  about 
twelve  miles,  and  it  having  been  ascertained  that  the  ship  had  been  very  seriously 
injured  by  the  collision,  and  that  it  would  be  unsafe  for  her  to  proceed  on  her 
voyage  without  undergoing  repairs,  a  pilot,  and  subsequently  a  steam-tug,  was 
engaged  to  take  the  ship  into  Portsmouth  harbour,  where  she  arrived  at  about 
half-past  two  p.m.  of  the  20th.  And  it  was  denied,  that  the  collision  was  in  any 
manner  imputable  to  the  negligence  or  other  misconduct  of  those  on  board  the 
Immaganda  Sara  Clasina,  as  alleged  by  the  act  on  petition:  on  the  contrary,  it 
expressly  alleged  that  no  blame  whatever  was  attributable  to  the  Immaganda  Sara 
Clasina,  or  to  her  master  or  any  of  her  crew,  who  did  all  in  their  power  to  prevent  a 
collision  with  any  vessel  by  keeping  a  good  and  proper  look-out,  and  who,  on  the 
barque  New  Forest  being  first  seen  [81]  and  reported,  agreeable  to  the  recognised 
rule  of  navigation  for  vessels  in  that  respect,  ported  her  helm  and  showed  a  light, 
but  that  the  collision  was  wholly  and  entirely  attributable  to  the  carelessness,  or  the 
want  of  skill,  and  unseamanlike  conduct  on  the  part  of  those,  or  some  of  those,  on 
board  the  barque  New  Forest,  who  from  want  of  a  good  look-out,  or  otherwise. 
instead  of  keeping  their  course,  as  they  could  and  ought  to  have  done,  starboarded 
their  vessel's  helm,  and  thus  occasioned  the  collision  as  aforesaid. 

The  evidence  was  conflicting.  On  the  part  of  the  owners  of  the  New  Forest, 
the  protest  and  affidavit  of  Laing  the  master  and  commander  was  put  in,  and  affi- 
davits of  Budden  the  second  mate,  Adamson  the  carpenter,  M'Kellon  the  cook,  and 
Dennis  a  seaman.  In  the  protest  it  was  stated,  that  the  New  Forest  saw  the 
Immaganda  Sara  Clasina  some  500  yards  off,  and  hailed  her,  but  that  the  ship 
continued  her  course  until  within  about  a  cable's  length,  when  the  helm  of  the  ship 
was  ported;  when  seeing  that  a  collision  was  then  inevitable,  the  helm  of  the  New 
Forest  was  starboarded  in  order  to  ease  the  blow,  and  prevent  otherwise  inevitable 
destruction.  That  Budden  and  Adamson  were  on  deck  the  whole  time,  and  hailed 
the  ship,  but  no  answer  was  returned  to  such  hailing,  but  that  it  brought  the  master 
and  the  rest  of  the  crew  of  the  New  Forest  on  deck.  On  the  part  of  the  owners  of 
the  Immaganda  Sara  Clasina,  the  witnesses,  consisting  of  Zoetelief  the  master,  and 
others  of  the  crew,  swore  that  they  kept  a  good  look-out  on  deck,  that  the  night  was 
dark,  and  that  when  they  saw  the  New  Forest  she  was  at  about  a  cable's  distance, 
or,  as  the  master  said,  500  yards,  [82]  when  they  immediately  ported  their  helm, 
which  would  have  avoided  the  collision,  if  the  New  Forest  had  not  altered  her  course 
by  starboarding. 

The  Judge  of  the  Admiralty  (the  Right  Hon.  Dr.  Lushington)  was  assisted  by 
two  of  the  Trinity  Masters,  and  by  his  decree,  dated  the  14th  of  May,  1850,  was 
of  opinion,  that  the  New  Forest  was  alone  to  blame.  The  material  part  of  his 
judgment   was  as  follows:  — 

"  The  Trinity  Masters  and  myself  all  concur  in  opinion,  that  this  measure  of 
starboarding  the  helm  of  the  barque  was  erroneous,  and  not  justified  by  the  cir- 
cumstances of  the  case,  even  upon  the  statement  of  the  owner  of  the  barque  himself. 
The  barque  ought  to  have  kepi  her  course  or  ported  her  helm,  in  which  rase,  even 
at  the  distance  stated  by  the  barque  when  the  ship  first  ported,  in  all  probability 
no  collision  would  have  taken  place:  the  barque,  therefore,  is  to  blame. 
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"  But  there  is  another  question,  namely,  whether  the  ship  was  also  to  blame ; 
whether,  though  she  pursued  the  right  measure  in  porting  her  helm,  it  was  not 
done  too  late,  either  in  consequence  of  an  insufficient  look-out,  or  from  some  other 
cause. 

"  Now,  I  must  say,  that  the  Court  is  greatly  indebted  to  the  Trinity  Masters  for 
the  very  strict  attention  they  paid  to  this  case,  and  for  the  candour  with  which  they 
delivered  their  opinion.  It  has  happened,  as  must  occasionally  occur  where 
honourable  men  have  to  form  opinions  upon  difficult  questions,  that  they  do  not 
agree.  One  gentleman  is  of  opinion  that  there  was  an  unnecessary  and  blame- 
able  delay  in  porting  the  helm  of  the  ship;  the  other  thinks  that  no  such  delay  is 
proved.  My  first  im-[83]-pression  (I  think  it  right  to  state  it),  was,  that  there 
must  have  been  some  negligence  or  delay  on  the  part  of  the  ship  ;  but,  having  very 
carefully  and  painfully  reconsidered  the  case,  I  have  satisfied  my  mind  that  there  is 
no  adequate  proof  of  any  culpable  delay  on  the  part  of  the  ship.  I  must,  therefore, 
pronounce  that  the  barque  alone  was  to  blame  for  the  collision.  I  think  that  the 
collision  arose  from  the  mistake  of  Adamson  in  ordering  the  barque's  helm  to  be 
starboarded,  and  that  the  ship  did  port  her  helm  in  time  to  have  prevented  a 
collision,  if  the  helm  of  the  barque  had  not  been  starboarded.  The  ship  came  round 
from  N.E.  to  S.E.,  and  also  exhibited  a  light  on  the  larboard  bow.  I  must,  there- 
fore, pronounce,  that  the  consequences  of  the  collision  must  fall  upon  the  New 
Forest." 

From  this  decree  the  owner  of  the  New  Forest  appealed. 

By  an  act  of  the  Court,  bearing  date  the  28th  of  May,  1850,  before  a  surrogate 
of  the  Committee,  both  proctors  consented  and  agreed  that  the  Order  in  Council  of 
Her  Majesty  made  respecting  the  issue  of  the  appeal,  should  be  of  the  same  tenor 
and  effect  as  regarded  the  interests  of  their  respective  parties  as  the  Order  in 
Council  of  Her  Majesty  to  be  made  on  the  appeal  of  Vaux  from  the  interlocutory 
decree  of  the  Court  below  pronounced  in  the  cause  against  the  ship  Immaganda  Sara 
<  'lasina. 

The  appeal  was  argued  (Dec.  16,  1850),  in  the  first  instance,  by  Dr.  Addams 
and  Dr.  Twiss  for  the  Appellant ;  and  .Sir  Frederick  Thesiger,  Q.C.,  and  Dr. 
Jenner,  for  the  Respondents. 

[84]  The  arguments  turned  entirely  upon  the  evidence  imputing  neglect  to  the 
respective  masters  of  the  vessels  as  the  cause  of  the  collision.  Upon  the  question, 
whether  the  rule  of  the  Trinity  House  ought  not  to  have  been  observed,  or  whether 
such  rule,  if  a  collision  could  be  avoided,  ought  not  to  yield  to  circumstances,  The 
Columbine  (2  W.  Rob.  27),  The  Iron  Duke  (2  W.  Rob.  377),  and  The  General  Steam 
Navigation  Co.  v.  Tonkin  (4  Moore's  P.C.  Cases,  314)  were  cited. 

The  case,  after  standing  over  for  judgment,  was  directed  to  be  re-argued,  and 
two  sailing  masters  of  the  Royal  Navy  were  summoned  to  attend  the  Judicial  Com- 
mittee on  the  hearing. 

Accordingly,  the  case  was  re-argued  (Feb.  18,  1852)  by  same  counsel.  At  the 
conclusion  of  the  argument, 

Lord  Cranworth  intimated  that  their  Lordships  would  consider  their  judgment, 
as  they  thought  that  the  case  was  not  free  from  doubt.  His  Lordship  said  that 
the  Trinity  Masters,  in  the  Court  below,  were  divided  in  opinion,  one  of  them  think- 
ing that  there  was  an  unnecessary  and  blameable  delay  in  porting  the  helm  of  the 
Immaganda  Sara  Clasina.  The  other  thinking  that  no  such  delay  was  proved,  and 
the  learned  Judge  being  of  opinion,  that  no  adequate  proof  of  culpable  delay  on  the 
part  of  the  ship  was  established,  pronounced  against  the  barque.  It  is  unnecessary, 
his  Lordship  continued,  to  say,  what  would  have  been  our  opinion,  in  this  case,  if 
we  were  to  be  guided  by  the  opinions  of  the  Trinity  Masters  alone ;  but  we  have 
had  the  advantage  of  the  advice  of  the  sailing  masters  sum-[85]-moned  to  assist  us, 
and  at  present  we  entertain  a  very  strong  opinion  that  neither  party  was  right, 
but  that  both  were  wrong.  The  rules  of  the  Trinity  House  are  not  imperative,  and 
must  yield  to  circumstances,  if  a  collision  can  be  avoided  by  a  departure  from 
those  rules.  In  consequence  of  the  view  we  entertain,  that  both  parties  are  to  blame, 
a  question  arises  whether,  according  to  the  rule  of  the  Admiralty  Court,  the  damage 
ought  to  be  divided  between  the  respective  owners,  as  each  vessel  was  to  blame. 
In  these  circumstances,  we  think  that  the  parties  ought  to  have  an  opportunity  oi 
arguing  that  point,  and  we  will  hear  one  counsel  on  each  side  upon  that  point.  Oui 
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reason  for  allowing  further  argument  is,  that  this  point  was  nol  before  the  Court 
below,  and  of  course  not  here  upon  appeal  from  Buch  finding. 

Sir  Frederick  Thesiger,  Q.C.,  was  then  heard  for  the  owners  of  the  Immaganda 
Sara  Clasina  upon  this  point.— No  blame  is  attributable  to  us.  The  evidence  shows 
that  the  New  Forest  was  wrong.  According  to  the  general  laws  of  navigation,  a 
1  ,.i,  the  larboard  tack  is  to  give  way  to  a  vessel  on  the  starboard  tack.  The 
doctrine  of  the  Admiralty  Courl  is  clear,  that  if  there  is  a  probability  of  a  collision, 
ssel  on  the  larboard  tack,  although  close  hauled,  is  bound  to  give  way  to  a  vessel 
on  the  starboard  tack.  77/,  Celt  (3  Bagg.  Adm.  Rep.  321),  The  Ann  and  Mary  (2  W. 
R,  :  39),  Tht  Travdh  r  (2  W.  Rob.  197),  The  Sappho  (9  Jurist,  560).  The  damage 
being  occasioned  by  the  sole  fault  of  the  New  Forest  in  starboarding,  instead  of 
keeping  her  course,  the  [86]  rule  of  equal  division  of  damage  does  not  arise.  It  is 
not  a  ease  in  which  such  a  rule  ought  to  lie  applied. 

Dr.  Addams,  for  the  owner  of  the  New  Forest. — The  evidence  shows  that  the 
blame  was  solely  attributable  to  the  Immaganda  Sara  Clasina;  but,  if  it  should  be 
considered  that  the  collision  was  inevitable,  and  that  both  parties  were  respectively 
culpable,  then  the  rule  of  the  Admiralty  Court  is,  that  the  loss  is  to  be  equally  appor- 
tioned. Tht  Siring apatam  (3  W.  Rob.  38),  Hay  v.  Le  Neve  (2  Shaw's  App.  Cases, 
396).  So  at  Common  Law.  De  Vaux  v.  Salvador  (4  Ad.  and  Ell.  420),  Abbott  "  On 
Shipping,"  p.  202  (6th  Edit,  by  Shee). 

Lord  Cranworth. — This  case  was  argued  before  us  yesterday,  when  the  matter 
stood  over  for  further  argument  in  consequence  of  the  opinions  we  received  from  the 
sailing  masters  that,  under  the  circumstances,  it  was  not  proper  for  the  Immaganda 
Sara  Clasina  to  have  ported,  but  that  she  ought  to  have  tacked  in  her  course.  But 
it  has  been  suggested,  and  we  must  confess  with  very  great  weight,  that  it  is  very 
difficult,  when  dealing  with  a  question  like  the  present,  to  say  who  caused  the  colli- 
sion, as  both  parties  appear  to  have  endeavoured  to  avoid  it,  and  by  so  doing  to  have 
been  in  some  measure  to  blame.  In  the  Court  below  it  was  considered  by  the 
learned  Judge  that  it  was  the  duty  of  the  Immaganda  Sara  Clasina  to  have  given 
way,  and  the  New  Forest  to  have  kept  her  course.  [87]  This  is  no  doubt  perfectly 
correct  according  to  the  established  rules  of  navigation  laid  down  by  the  Trinity 
House,  and  we  have  considered  all  that,  and  felt  that,  unless  absolutely  necessary  to 
prevent  a  collision,  those  rules  ought  to  be  followed. 

As  the  matter  stands  upon  the  evidence,  we  have  come  to  the  conclusion,  that  it 
was  not  necessary  for  the  New  Forest  to  have  diverted  her  course,  and  she  did 
wrong  in  diverging  from  it  ;  but,  we  also  think  that  the  Immaganda  Sara  Clasina 
ought  immediately,  on  such  diversion  being  made  by  the  New  Forest,  to  have  ported 
her  la  lui.  and  that  the  master  did  not  port  so  soon  as  he  ought  to  have  done. 

That  being  so,  the  question  is,  whether  the  collision  resulted  from  that  neglect, 
or  was  the  result  of  the  misconduct  of  both  sides.  We  have  come  to  the  conclusion, 
that  there  was  negligence  on  lx>th  sides,  and  this  is  the  view  taken  by  the  sailing 
masters  :  that  the  master  of  the  New  Forest  did  not  change  his  course  the  moment 
he  saw  the  Immaganda  Sara  Clasina  port  her  helm.  It  is  in  evidence  that  he  ran 
forward  and  then  ported  her  helm,  but  it  was  too  late  then  to  avoid  the  collision. 
Now  the  difference  of  a  single  second  in  such  circumstances  might  have  prevented 
the  collision  :  and  such  porting  probably  induced  the  New  Forest  to  divert  her 
course,  which  was  clearly  wrong. 

Upon  the  whole,  therefore,  we  are  of  opinion,  that  both  vessels  were  to  blame, 

mhI  that  i  he  damages  must  be  divided  between  them,  according  to  the  rule  in  such 

see,  provided  in  the  Admiralty  Courts.     We  are  not  satisfied  that  the  Immaganda 

Sara  Clasina  was  not  going  at  a  greater  speed  than  she  ought  to  have  been  going. 

There  will  be  no  . 

[88]  The  following  report   and  Order  in  Council  was  made  upon  the  appeal: 

•"The  Lords  of  the  Committee,  in  obedience  to  your  Majesty's  general  Order  of 
reference  took  the  petition  into  consideration,  and  in  pursuance  of  the  agreement 
ami  const  m  before  recited,  do  agree  humbly  to  report  to  your  Majesty  their  opinion 
in  favour  of  the  appeal,  and  complaint  of  nullity,  made  on  behalf  of  Vaux.  that  the 
decree  or  sentence  of  the  Judge  of  the  Court  below,  appealed  from,  ought  to  be  re- 
versed:  and   in  the  principal  cause,  thai   the  sentence  in  question   thereon  ought  to 
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be  pronounced  to  have  been  owing  to  the  neglect  or  default  of  the  master,  officers, 
and  crew  of  the  ship  or  vessel,  the  Immaganda  Sara  Clasina,  and  the  master,  officers, 
and  crew  of  the  barque  or  vessel  New  Forest;  and  that  the  damage  done  to  the 
barque  or  vessel  New  Forest  ought  to  be  borne  equally  by  the  owners  of  the 
ship  or  vessel  hnmayanda  Sara  Clasina,  and  the  owners  of  the  barque 
or  vessel  New  Forest;  and  that  the  moiety  only  of  the  damage  pro- 
nounced for  in  the  cause  ought  to  be  pronounced  for  ;  and  that  Petrus  Wilmondt 
and  Cornelius  Van  Wellege  Dingvenz  (trading  under  the  firm  of  Sheft'er,  otherwise 
Sheffer  and  Son),  and  the  bail  given  on  behalf  of  Messrs.  Petrus  Sheft'er  and  Son. 
in  the  Court  below,  to  answer  the  action  only,  ought  to  be  condemned  in  a  moiety 
of  the  damage  pronounced  for;  and  that  the  same  ought  to  be  referred,  together 
with  all  accounts  or  vouchers  brought  in,  or  hereafter  to  be  brought  in,  relative 
thereto,  to  the  registrar  of  the  Court  below,  assisted  by  merchants,  to  report  the 
amount  thereof ;  and,  subject  to  the  tenor  or  recommendation  of  such,  [89]  their 
Lordships  ordered  the  cause  to  be  remitted,  with  all  its  incidents,  to  the  Judge  from 
whom  the  same  was  brought." 

Her  Majesty,  having  taken  the  report  into  consideration,  was  pleased,  by  and 
with  the  advice  of  Her  Privy  Council,  to  approve  thereof,  and  of  what  was  therein 
recommended  ;  and  to  order,  as  it  was  thereby  ordered,  that  the  same  be  duly  and 
punctually  complied  with  and  carried  into  execution  :  whereof  all  persons  whom  it 
may  concern  were  to  take  notice  and  govern  themselves  accordingly. 

[Mews'  Dig.  tit.  SHIPPING;  A.  XX.  Collision;  6.  Division  of  loss;  11.  The  Regu- 
lations; a.  Generally.  S.C.,  below,  7  N.  of  C.  582.  See  The  Linda,  1857,  4 
Jur.  N.S.  147  :  The  Aurora,  1861,  Lush.,  327,  and  now  the  Merchant.  Shipping 
Act,  1894  (57  and  58  Vict.  c.  60),  s.  419  (4) ;  and  note  to  Valentine  v.  Cleur/h,  1854, 
8  Moo.  P.C.  at  p.  178.  By  s.  18  of  the  Judicature  Act,  1873  (36  and  37  Vict. 
c.  66),  and  s.  4  (3)  of  the  Judicature  Act,  1891  (54  and  55  Viet.  c.  53),  the 
jurisdiction  of  the  Judicial  Committee  upon  any  judgment  or  order  of  the 
High  Court  of  Admiralty  was  excepted  as  to  prize,  transferred  to  the  Court  of 
Appeal.] 


[90]  OX  APPEAL  FROM  THE  SUPREME  COURT  AT  BOMBAY. 

MUSADEE     MAHOMED     CAZUM     SHERAZEE.— A ppellant;  MEERZA      ALLY 
MAHOMED   SHOOSTRY,   and  BEBEE   MARIAM  BEGUM,— Respondents  * 

[April  2,  1852;  Feb.  9,  10,  and  11,  1854]. 

A  deed  of  sale  conveying  real  estate  the  property  of  a  Defendant  in  a  suit  then 
pending  in  the  Supreme  Court  at  Bombay.  Held,  in  the  absence  of  satisfac- 
tory evidence  of  a  bona  fide  consideration  having  been  paid  by  the  vendee, 
to  be  fraudulent  and  void,  as  against  the  creditors  of  the  vendor,  and  to 
have  been  executed  for  the  purpose  of  defeating  a  sequestration. 

Held,  also,  that  a  party  in  possession  under  such  a  deed  was  not  entitled  to  any 
allowance  for  sums  expended  by  him  for  improvements  upon  the  estate. 

A  sequestrator  in  possession  is  not  to  be  disturbed  by  a  claimant,  without  leave 
of  the  Court.  The  usual  mode  is  to  apply  for  permission  to  bring  an  action 
cf  ejectment,  or  to  examine,  pro  interesse  sua  [8  Moo.  P.C.  108]. 

Under  a  writ  of  sequestration  the  sheriff  seized  a  moiety  of  an  estate  in  the  pos- 
session of  A;  A  presented  a  petition  to  the  Court,  entitled  in  a  cause  then 
pending,  claiming  the  land  under  a  deed  of  sale  executed  by  the  Defendant, 
pendente  lite,  praying  to  be  put  in  possession,  and  to  be  allowed  to  go  before 
the  Master  and  examine  witnesses,  pro  interesse  suo.  Proceedings  were 
taken  under  this  petition  before  the  Master,  but  afterwards  it  was  agreed  by 
consent,  that  the  matter  of  the  petition  should  be  tried  by  the  Court,  and  the 
witnesses  examined   viva   uoce  bv  the  Court  at  the  hearing  of  the  cause  in 


*  Present: — The  Right  Hon.  Baron  Parke,  the  Right  Hon.  Dr.  Lushington,  the 
Right  Hon.  T.  Pemberton  Leigh,  and  the  Right  Hon.  Sir  Edward  Rvan 
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which  the  petition  was  entitled.  Held,  that  there  was  nothing  irregular  in 
such  a  mode  of  proceeding.  . 

By  the  constitution  of  the  Supreme  Court*  in  India,  the  Judges  for  the  purpose  of 

"    the  trial  of  an  action,  sit  as  a  jury  as  well  as  Judges,  and  the  same  weight 

is  to  be  riven  to  a  decision  of  the  Judges,  in  such  circumstances,  as  to  the 

verdict   of  a    jury   in   this  country   in  which  the  Judge  who  tries  the  cause 

makes  no  objection  [8  Moo.  P.C.  110,  112,  113]. 

Semble.  This  Court  will  not  disturb  a  judgment  of  a  Court  in  India  upon  a 
question  of  the  credibility  of  witnesses;  unless  it  is  manifestly  clear  from 
the  probabilities  attached  to  certain  circumstances  in  the  case,  that  the  Court 
below  was  wrong  in  the  conclusion  drawn  from  such  evidence  [8  Moo.  1  .C. 
112]. 

This  was  an  appeal  from  an  order  made  in  a  cause,  in  which  the  Respondents 
were  Plaintiffs,  and  Aga  [91]  Mahomed  Rahim  Sherazee  and  others  Defendants, 
dismissing  a  petition  of  the  Appellant,  who  had  petitioned  in  the  cause,  and  prayed 
that  certain  property,  seized  under  a  writ  of  sequestration  issued  in  that  cause,  as 
the  property  of  the' Defendant,  Aga  Mahomed  Rahim  Sherazee,  should  be  relin- 
quished by  the  sequestrator,  or  that  the  Appellant  should  be  examined,  pro  interesse 

8UO. 

The  principal  question  raised  by  the  appeal  was.  whether  a  deed  of  sale,  dated 
the  30th  of  December,  184  5.  made  by  Aga  Mahomed  Rahim  Sherazee,  conveying  to 
the  Appellant  a  moiety  of  a  dock  called  Magazon  dock,  together  with  a  moiety  of 
the  buildings  thereto  "belonging,  was  a  bona  fide  conveyance  for  a  valuable  con- 
sideration, or  whether  it  was  not  collusive  between  the  parties,  and  intended  to 
defraud  the  creditors  of  Aga  Mahomed  Rahim  Sherazee. 
The  facts  which  gave  rise  to  the  appeal  were  these:  — 

On  the  2nd  of  February.  1st 7,  a  writ  of  sequestration  was  issued  in  the  above 
cause,  commanding  the  Sheriff  of  Bombay  to  enter  upon  and  sequester  all  the  houses, 
lands,  tenements,  and  the  rents,  issues,  and  profits  thereof,  and  all  the  personal 
estate,  debts,  and  effects  of  the  Defendant,  Aga  Mahomed  Rahim  Sherazee,  until  he 
should  perform  an  order  made  on  the  7th  of  January,  1847,  in  that  cause,  for  the 
payment  of  Rs.  100,000,  being  the  amount  of  the  first  instalment  directed  by  the 
decree  made  in  same  cause  on  the  25th  of  November,  1846,  to  be  paid  by  [92]  him 
to  the  Accountant-General  of  the  Supreme  Court.  On  the  4th  of  March,  1847, 
another  writ  of  sequestration  was  issued  in  the  same  terms,  to  enforce  the  payment 
of  the  further  sum  of  Rs.  100,000. 

On  the  27th  of  March.  1847,  the  Sheriff  certified  to  the  Court,  that  he  had 
sequestered  the  Mazagon  docks,  by  virtue  of  these  two  writs  of  sequestration. 

On  the  8th  of  April,  1847,  the  Appellant  filed  a  petition  in  the  cause,  alleging 
that  he  had,  for  many  years  before  and  since  the  year  1840,  had  commercial  dealings 
with  the  Defendant.  Aga  Mahomed  Rahim  Sherazee,  to  a  large  amount,  in  the  course 
of  which  balances  had  been  from  time  to  time,  and  in  the  Dewallee  of  each  year, 
ascertained   and   stated,   and  that  the  last   of  such  annual  statements  of   account 
occurred  on  the  30th  of  October,  1845,  on  which  occasion  Aga  Mahomed  Rahim 
Sherazee  was  found  to  lie  indebted  to  the  Appellant  in  the  sum  of  Rs.  172,900.  2q.  88r., 
which  Aga  Mahomed  Rahim  Sherazee  acknowledged,  by  placing  his  signature  at  the 
foot  of  such  account  in  the  book  of  the  Appellant,  and  that  the  Appellant  after  such 
adjustment  pressed  him  for  payment  ;  but  being  unable  to  discharge  the  same,  he 
proposed  to  sell  and  convey  to  the  Appellant  one  moiety  of  the  ground,  buildings, 
and  premises  belonging  to  him,  situate  at  Mazagon,  and  called  the  Mazagon  docks, 
which  proposal  the  Appellant  entertained,  and  it  was  agreed  between  the  Appellant 
and  Aga  Mahomed   Rahim  Sherazee,  that  the  Appellant  should  purchase  a  moiety 
of  the   premises   for   the  sum   of   Rs.    324,500;   and    accordingly,    in    the   month  of 
December  following  such  last-mentioned  adjustment,  the  Appellant  [93]  paid,  from 
time  to  time,  large  sums  of  money  to  Aga  Mahomed  Rahim  Sherazee,  which  on  the 
30th  day  of  that  month  amounted,  inclusive  of  the  balance  of  Rs.  172,000.  2q.  88r., 
due  to  the  Appellant,  to  the  sum  of  Rs.  321.500.  whereupon  Aga  Mahomed  Rahim 
Sherazee,  pursuant  to  Buch  agreement,  and  in  consideration  of  the  sum  of  Rs.  324.500 
by  the  indenture,  dated  the  30th  of  December,  1845,  and  made  between  Aga  Maho- 
med Rahim  Sherazee.  of  the  one  part,  and  the  Appellant  of  the  other  part    abso- 
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lutely  sold  and  released  to  the  Appellant,  his  heirs,  executors,  administrators,  and 
assigns,  an  undivided  moiety  of  him,  Aga  Mahomed  Rahim  Sherazee,  of  the  property 
therein  described  and  called  the  Mazagon  dock,  in  the  Island  of  Bombay,  and  that 
the  Appellant  entered  into  possession  and  became  interested  in  the  said  premises 
jointly  and  in  equal  shares  with  Aga  Mahomed  Rahim  Sherazee,  and  the  petition 
prayed  that  the  Sheriff  of  Bombay  might  be  ordered  to  withdraw  the  writs  of  seques- 
tration, and  relinquish  one  moiety  of  the  dock  to  the  Appellant,  and  that,  if  the 
Court  should  think  fit,  the  Respondents  (the  Plaintiffs  in  the  suit)  might  be  directed 
to  exhibit  interrogatories  in  the  Office  of  the  Master  of  the  Court,  for  the  examination 
of  the  Appellant,  and  for  the  discovery  of  his  interest  in  the  dock,  or  that  such 
other  order  should  be  made  as  might  be  fit.  The  Appellant  at  the  same  time  filed 
an  affidavit  of  himself,  reiterating  the  allegations  contained  in  his  petition. 

On  the  8th  of  April,  1847,  the  petition  came  on  to  be  heard,  when  it  was  ordered, 
that  the  Appellant  should  come  in  and  be  examined,  pro  interesse  suo,  in  the  moiety 
of  the  Mazagon  dock,  and  that  the  Re-[94]-spondents  should  file  interrogatories 
for  that  purpose,  before  the  Master,  and  if  the  Respondents  should  think  fit  to  reply 
to  the  examination  of  the  Appellant  put  in  by  him  in  answer  to  such  interrogatories, 
either  party  should  be  at  liberty  to  examine  witnesses,  viva  voce,  before  the  Master, 
touching  the  Appellant's  claim,  and  that  the  Master  should  look  into  the  examination 
and  evidence  of  such  witnesses,  if  any,  and  certify  to  the  Court  whether  the  Appel- 
lant had  made  out  a  title  to  the  moiety  of  the  dock  and  premises,  or  any  and  what 
part  thereof,  and  the  Master  was  to  be  at  liberty  to  state  any  special  circumstances, 
and  the  parties  were  to  be  at  liberty  to  apply  to  the  Court  as  they  might  be  advised. 

An  interrogatory  was  accordingly  exhibited  by  the  Respondents  before  the  Master, 
for  the  examination  of  the  Appellant,  and  on  the  21st  of  June,  1847,  the  Appellant 
filed  his  answer  and  examination,  stating,  amongst  other  things,  that  he  was  the 
bona  fide  owner  of,  and  was  entitled  for  his  absolute  and  exclusive  use  and  benefit 
to,  one  undivided  moiety  of  the  Mazagon  dock,  and  he  set  forth  a  long  statement  of  his 
business  transactions  with  Aga  Mahomed  Rahim  Sherazee,  and  filed  a  schedule 
showing  the  balance  alleged  to  be  due  to  him. 

The  Respondents,  by  leave  of  the  Court,  afterwards  exhibited  a  further  interro- 
gatory for  the  examination  of  the  Appellant,  and  the  Appellant  filed  his  answer  to  the 
further  interrogatory,  stating  the  payments  made  by  him  to  Aga  Mahomed  Rahim 
Sherazee,  in  the  months  of  March,  April,  and  May,  1843.  The  Respondents  filed 
a  replication  to  the  Appellant's  examination,  and  on  the  4th  of  September,  1848, 
an  order  [95]  was  made,  by  consent  of  the  Appellant  and  Respondents,  that  so  much 
of  the  order  of  the  8th  of  April,  1847,  as  directed  that,  if  the  Respondents  should 
think  fit  to  reply  to  the  examination  of  the  Appellant,  put  in  by  him,  in  answer  to  the 
interrogatories  in  that  order  mentioned,  then  that  either  party  was  to  be  at  liberty 
to  examine  witnesses,  viva  voce,  before  the  Master,  touching  the  Appellant's  claim, 
and  that  the  Master  should  look  into  the  examination  and  evidence  of  such  witnesses, 
if  any,  and  certify  to  the  Court  whether  the  Appellant  had  made  out  a  title  to  the 
moiety  of  the  dock  and  premises,  or  any  and  what  part  thereof  should  be  discharged, 
and  that  the  matter  of  the  Appellant's  petition  should  be  set  down  for  hearing  on 
the  first  day  of  the  then  next  ensuing  November  term,  and  that  the  witnesses  on 
both  sides  should  be  examined,  viva  voce,  before  the  Court  at  the  hearing. 

The  petition  came  on  to  be  heard,  pursuant  to  the  preceding  order,  and  witnesses 
were  examined  on  behalf  of  the  Appellant  and  the  Respondents,  from  whose  evidence 
the  following  circumstances  appeared :  that  the  suit  in  which  the  sequestrations 
issued  had  been  for  some  years  pending  against  Aga  Mahomed  Rahim  Sherazee, 
and  that  he  was  finally  charged  by  the  Master  in  Equity,  to  whom  the  cause  had  been 
referred,  with  the  sum  of  seven  or  eight  lacs  of  rupees,  from  which  amount  he 
endeavoured  to  discharge  himself  without  success;  that,  on  the  9th  of  April,  1845,  he 
delivered  to  the  Master  in  Equity  a  list  of  items  in  his  discharge,  which  he  abandoned, 
leaving  him  liable  to  a  decree  for  payment  of  two-thirds  of  a  considerable  amount 
of  the  charge,  which  exceeded  ten  lacs  of  rupees,  with  a  large  arrear  of  interest 
thereon.  [96]  That  from  the  time  of  this  proceeding  \t  became  evident,  and  was 
known  to  every  one,  that  Aga  Mahomed  Rahim  Sherazee  must  ultimately  become 
liable  to  pay  a  considerable  sum  of  money,  which  could  not  be  less  than  several  lacs 
of  rupees.  That  on  the  21st  of  November,  1846,  a  final  decree  was  made  in  the 
cause  against  Aga  Mahomed  Rahim  Sherazee,  ordering  him  to  pay  into  Court,  to 
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the  credit  of  the  cause,  1 1  lacs  of  rupees,  by  instalments.  It.  further  appeared  that, 
on  the  .Kill,  of  December,  1845,  the  deed  conveying  the  moiety  of  the  Mazagon  docks 
to  tl.e  Appellant  was  executed  by  Aga  Mahomed  Rahim  Sherazee,  in  the  presence  of 
Burn,  an  attorney  of  the  Supreme  Curt  at  Bombay,  for  which  he  was  paid  his  costs 
by  Aga  Mahomed  Rahim  Sherazee,  whom  he  considered  his  client;  another  attorney 
being  employed  by  Aga  Mahomed  Rahim  Sherazee  in  the  suit.  That  Aga  Mahomed 
Rahim  Sherazee  continued  in  possession  of  the  dorks  as  an  ostensible  owner,  negotiat- 
ing with  persons  who  were  engaged  in  improving  and  enlarging  them,  and  superin- 
tending the  condud  of  all  business  in  them  ;  but  evidence  was  adduced  by  the  Appel- 
lant to  show,  thai  one  Bajee  .Mahomed  Huzza,  a  nephew  of  the  Appellant,  attended 
at  the  dork  in  1846,  and  conducted  business  there,  and  kept  accounts  on  behalf  of  the 
Appellant.  It  also  appeared,  that  for  several  years  previous  to  the  alleged  sale, 
•he  Appellant  had  had  commercial  dealings  with  Aga  Mahomed  Rahim  Sherazee  to 
small  extent,  on  accounl  of  which  the  latter  was  indebted,  at  the  close  of  the  native 
year,  ending  1842,  in  the  sum  of  Rs.  10,9-47,  and  in  the  following  year,  in  the  sum  of 
Rs.  18,172.  No  evidence  was  adduced  by  the  Appellant  to  explain  how  his  trans- 
actions with  Aga  Mahomed  [97]  Rahim  Sherazee  suddenly  increased  from  dealings 
of  comparatively  small  amount,  to  the  alleged  payment  by  the  Appellant,  to  Aga 
Mahomed  Rahim  Sherazee,  between  the  31st  of  March  and  the  6th  of  May,  1845, 
of  several  sums  amounting  to  Rs.  127,708,  as  shown  in  the  schedule  to  the  Appellant's 
second  examination  :  nor  was  any  proof  given  of  the  payment  of  those  sums,  beyond 
the  evidence  of  a  native  clerk  of  the  Appellant,  named  Jairam  Eswar,  who  deposed 
in  general  terms,  (reading  from  the  Appellant's  account  book,)  that  the  major  part 
of  the  sums  had  been  paid,  some  by  himself,  and  some  by  one  Narron,  and  some 
by  one  Tulscydass.  who  were  not  called  as  witnesses,  and  chiefly  into  the  hands  of 
Meerza  Mootalib,  the  son-in-law  of  Aga  Mahomed  Rahim  Sherazee.  Nor  was  any 
evidence,  except  that  of  Aga  Mahomed  Rahim  Sherazee  himself,  adduced  on  behalf  of 
the  Appellant  to  show  the  payment  between  the  loth  and  29th  of  December,  1845, 
of  the  several  sums  in  cash,  amounting  to  Rs.  149,743.  3  qrs.  9  reas,  set  forth  in  the 
schedule  to  the  Appellant's  first  examination,  and  alleged  to  have  been  the  balance 
of  the  consideration  money  for  the  purchase  of  the  moiety  of  the  docks  claimed  by 
the  Appellant.  Aga  Mahomed  Rahim  Sherazee,  however,  in  his  evidence  for  the 
Appellant,  stated,  that  after  the  bargain,  for  the  purchase  was  completed,  the 
money  was  graduaUy  paid  to  Meerza  Mootalib,  and  when  the  whole  consideration 
was  paid,  he  executed  the  deed  of  conveyance  to  the  Appellant;  that  during  Decem- 
ber, 1845,  Mootalib  brought  him  no  money,  and  that  Mootalib  was  in  the  habit  of 
ing  it  and  paying  it  to  different  persons  to  whom  he,  Aga  Mahomed  Rahim 
Sherazee,  was  indebted.  But.  when  [98]  cross-examined  on  behalf  of  the  Respondents 
respecting  Mootalib,  he  thus  replied: — "  I  saw  Meerza  Mootalib  about  a  month  ago, 
and  I  have  not  seen  him  since.  He  never  told  me  when  he  went  away — I  had  not 
curiosity  to  ask  my  son-in-law  where  he  was  going.  His  family  is  here  (Bombay) — 
they  are  all  living  in  Mahomed  Jaffer's  house.  My  family  is  living  there  also." 
Several  other  witnesses  were  examined  on  behalf  of  the  Appellant  respecting  two  or 
three  items  in  the  account,  of  comparatively  inconsiderable  amount,  but  without 
making  it  clearly  appear  how  Aga  Mahomed  Rahim  Sherazee  was  bona  fide  indebted 
to  the  Appellant  in  respect  of  those  items. 

After  a  hearing  which  lasted  several  days,  the  Court,  on  the  14th  of  November, 
1848,  ordered  that  the  Appellant's  petition  should  be  dismissed  with  costs.  The 
judgmenl  of  the  Court  was  delivered  by  the  Chief  Justice  (Sir  Erskine  Perry)  as 
follows  i  reported,  nom.  Mushedy  Kazim's  claim;  "  Oriental  Cases,"  by  Perry,  p.  35): 
'■  This  t  rial  has  lasted  so  many  days,  and  has  made  us  so  familiar  with  the  facts, 
thai  the  conclusions  in  our  minds  are  altogether  clear  and  distinct,  and  it  is  un- 
jary  to  defer  giving  judgment  in  order  to  put  them  in  better  language,  or  in 
more  logical  order.  The  question  to  l>e  determined  in  this  case  is,  whether  the 
conveyance  of  a  moiety  of  Aga  Mahomed  Rahim's  dockyard,  in.  December,  1845, 
to  Mushadee  Cazum,  was  a  bona  fidt  sale,  or  whether  it  xvas  a  simulated  transaction 
between  the  parties  for  the  purpose  of  defeating  Rahim's  creditors,  and  particularly 
his  old  opponent  Meerza  Ally.  In  order  to  be  in  a  condition  to  form  an.  accurate 
judgment  on  this  question,  it  is  necessary  to  have  a  distinct  picture  before  [99]  our 
eyes  of  the  position  of  the  principal  actors  in  the  transaction  at  the  period  when  it 
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occurred.  And  for  this  purpose  it  is  only  necessary,  so  far  as  the  profession  here 
is  concerned,  before  whom  this  suit  has  been  travelling  its  slow  course  during  the 
whole  of  the  career  of  nearly  every  practitioner  now  at  the  bar,  to  point  out,  that  in 
November,  1845,  the  suit  against  Aga  Rahim  had  reached  its  denouement.  That 
in  November,  1845,  a  decree  against  Aga  Mahomed  Rahim  for  very  many  lacs  of 
rupees  was  about  to  be  given ;  that  in  the  same  month  he  was  charged  before  this 
Court  with  an  attempt  to  abscond,  and  to  withdraw  all  his  moveable  property  from 
the  jurisdiction,  in  order  to  defeat  the  decree;  that  the  Court  believed  the  charge 
and  ordered  his  arrest,  although  the  Aga  gave  the  Court  to  understand  that  it  was 
wholly  untrue,  and  that  he  was  a  man  of  very  large  property,  and  equal  and  willing 
to  satisfy  the  claim  of  his  creditor  in  the  case.  It  is  also  necessary  to  observe  that 
when  this  decree  came  on  subsequently  to  be  enforced,  all  the  property  which  the 
Aga  previously  had  sworn  to,  disappeared,  and  when  execution  issued  against  the 
greatest  Mogul  merchant  of  Bombay,  one  who  had  been  the  host  of  previous  Governors, 
Judges,  and  all  the  society  of  the  Island,  who  had  been  for  many  years  the  agent 
for  the  great  Mussulman  princes  of  Western  Asia,  and  whose  large  possessions  in 
landed  property,  in  ships,  and  other  substantial  indicia  of  wealth  were  patent  to  the 
eyes  of  all,  not  one  single  rupee  was  forthcoming,  or  voluntarily  paid  by  him  in  satis- 
faction of  the  claim  of  the  young  man  whose  property  had  been  in  his  hands  for 
years,  and  which  had  been  the  foundation  of  all  his  prosperity. 

[100]  "  On  legal  inquiry,  it  turns  out  that  the  landed  and  other  property,  which 
was  well  known  to  belong  to  Aga  Mahomed  Rahim,  has  all  been  conveyed  to  other 
parties,  and  the  question,  therefore,  arises  on  every  such  conveyance,  whether  there 
was  really  a  bona  fide  transfer  of  property  for  good  consideration,  or  whether  a 
deep-laid  scheme  was  concocted,  for  the  purpose  of  defeating  the  course  of  law,  for 
cheating  the  claimant,  whom  he  had  been  keeping  at  arms'  length  for  a  course  of 
years  by  harassing  litigation,  and  by  using  those  provisions  in  the  English  law, 
which  are  intended  for  the  relief  of  honest  but  unfortunate  debtors,  to  withdraw 
all  his  property  which  could  be  realised  from  without  the  jurisdiction  of  the  Court, 
and  himself  finally,  as  soon  as  he  should  have  got  his  discharge  under  the  Insolvent 
Act. 

"  This  being  the  statement  of  the  question  before  the  Court,  it  is  obvious  that 
any  claimant  to  property,  conveyed  by  Aga  Mahomed  Rahim  at  the  period  of  his 
difficulties,  labours  under  the  onus  of  having  to  maintain  a  case  which  is  open  to  the 
gravest  suspicions.  The  probabilities  are  all  against  the  genuineness  of  such  a 
transaction,  for  it  does  not  require  a  very  long  experience  in  this  Court,  to  be  aware 
that  fraudulent  conveyances,  tortuous  courses,  skilful  deep-laid  schemes,  and  most 
unblushing  perjury,  are  constantly  resorted  to  by  persons  in  difficulties,  whereas  the 
same  prudence  in  bona  fide  transactions,  and  the  same  care  to  make  good  bargains, 
and  not  to  part  with  hard  cash,  till  a  valid  equivalent  is  obtained,  are  undoubtedly 
to  be  found  amongst  the  natives  of  India  to  quite  as  great  an  extent  as  with  any 
nation  in  the  world. 

"  The  conclusion  which  I  desire  to  draw  from  this  [101]  observation  is,  that  as 
the  Plaintiff's  case  is  necessarily  tainted  with  suspicion,  it  lies  upon  him,  if  the 
transaction  be  really  a  genuine  one,  to  bring  more  than  an  ordinary  amount  of 
evidence  to  support  it,  and  to  rebut,  by  unimpeachable  testimony,  the  prima  facie 
incredibility  which  accompanies  his  tale.  The  large  sum  of  money  involved  in  this 
case  (at  least  four  lacs  according  to  the  Plaintiff,  but  probably  not  amounting,  even 
with  the  arrears  of  rent,  to  more  than  two)  affords  quite  sufficient  motive  to  the 
Plaintiff  to  make  every  exertion  to  bring  forward  all  the  evidence  which  is  capable 
of  being  given ;  and  I  have  no  doubt  whatever  in  my  own  mind  that  the  Plaintiff  has 
brought  forward  all  the  evidence  which  was  calculated  to  support  his  claim. 

"  Having  thus  stated  the  question  for  inquiry,  and  the  position  of  the  parties 
at  the  period  of  the  transaction,  and  having  pointed  out  how  extremely  suspicious 
a  case  the  Plaintiff  was  coming  forward  to  support,  and  the  consequent  burden  upon 
him  of  furnishing  the  Court  with  a  mass  of  irrefragable  evidence,  I  make  no  hesita- 
tion in  avowing,  that  directly  I  heard  the  speech  of  the  learned  counsel  for  the  Plain- 
tiff, and  ascertained  that  a  case,  in  itself  suspicious,  was  accompanied  with  the  most 
improbable  details,  and  that  these  details  had  absolutely  no  witnesses  at  all  to 
prove  them,  I  felt  no  doubt  whatever  that  the  Defendant  was  entitled  to  a  verdict, 
and  that  the   conveyance   was   altogether   simulated   and    fraudulent ;   indeed,  the 
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impression  un  both  our  minds  was  bo  strong,  that  if  it  liad  not  been  intimated 
that  an  appeal  to  the  Privy  Council  was  intended,  we  should  have  probably  thought 
it  necessary  for  the  ends  of  justice  to  have  cut  the  matter  short,  by  pro-{102]- 
nouncing  our  conclusions  at  once,  that  a  tale  so  improbable,  and  supported  by  no 
evidence,  ought  QOl  t<>  be  allowed  to  take  up  any  further  time  of  a  court  of  justice  ; 
but  as  the  impressions  on  our  minds  were  formed  on  previous  facts  connected  with 
the  suit,  the  knowledge  of  which  was  necessary  to  enable  any  tribunal  to  form  an 
accurate  judgment,  but  which  would  not  appear  to  the  Privy  Council,  unless  given 
evidence,  it  was  essential  to  undergo  the  tedious  inquiry  of  getting  these  different 

.  so  well  known  to  all  of  us.  on  the  reeords  of  the  Court  in  this  particular  suit. 
"  These  tacts  being  now  recorded,  it  is  sufficient  to  say  of  them,  that  all  those 
which  make  for  the   Plaintiff   (except    perhaps  one)   are  neutral  or   irrelevant,  or 

<  apable  of  easy  explanation  ;  that  several  facts  are  proved,  which  throw  the  gravest 
-  ispicion  on  the  Plaintiff's  title,  and  above  all,  thai  proof  of  those  facts  which  were 

<  sential  to  the  Plaintiff's  claim  is  altogether  wanting." 

No  appeal  having  been  made  from  this  judgment  and  order  of  the  Supreme 
Court,  further  proceedings  were  taken  by  the  sequestrator,  under  the  direction  of 
the  Court,  and  the  docks  were  sold. 

Musadee  .Mahomed  Cazuin  Sherazee  afterwards  presented  a  petition  to  the 
Queen  in  Council,  praying  for  leave  to  appeal  from  the  Order  of  the  Supreme 
Court,  dated  the  14th  of  November,  1848,  which  their  Lordships,  after  hearing 
counsel,  granted  upon  certain  terms  there  specified.  (For  report  of  the  case  upon 
this  petition,  see  7  Moore's  P.C.  Cases,  p.  391.) 

These  terms  having  been  complied  with,  the  appeal  now  came  on  for  hearing 
(24th  April,  1852). 

[103]  Mr.  Lloyd,  Q.C.,  and  Mr.  Forsyth,  for  the  Appellant. — First,  The  evidence 
adduced  by  the  Appellant  sufficiently  established  that  he  was  owner  of  an  undivided 
moiety  of  the  Mazagon  docks  and  premises.  He  was  in  possession  as  a  bona  fide 
purchaser  for  a  valuable  consideration,  under  the  conveyance  executed,  in  1845, 
by  Aga  Mahomed  Rahim  Sherazee.  The  seizure,  therefore,  by  the  Sheriff  of  this 
property  under  writs  of  sequestration  against  the  property  of  Aga  Mahomed  Rahim 
Sherazee,  was  irregularly  executed  as  against  this  moiety.  The  Court  below  viewed 
the  ease  as  a  colourable  sale  without  any  consideration  money  having  been  paid  by 
the  Appellant  to  the  vendor.  The  evidence,  however,  disproves  such  a  conclusion. 
Ii  was  proved  that  he  had  ample  means  to  effect  the  purchase  by  paying  the  balance, 
after  deducting  the  debt  due  to  him  at  that  time-by  Aga  MahomedRahim  Sherazee, 
and  that  after  the  agreement  for  the  purchase  had  been  made,  he  paid  over  the 
balance.  It  may  be  true  that,  at  the  time  when  he  purchased  the  moiety,  he  was 
aware  of  the  existence  of  the  suit  by  the  residuary  legatees  of  Mahomed  Ally  Khan 
against  Aga  Mahomed  Shoostry,  his  executor,  for  an  administration  of  his  estate, 
yet,  as  he  was  ignorant  of  the  state  of  the  proceedings  therein,  whether  or  not  any 
sum  was  found  due  by  him  to  the  estate  of  the  testator,  it  could  not  affect  his  title 

i  bona  fide  purchaser.  Even  if  he  had  notice  that  the  Master  had  found  that  he 
was  indebted  to  the  estate,  we  submit,  that  that  circumstance  would  in  no  respect 
have  affected  his  right  as  a  purchaser  for  a  bona  fide  consideration.  A  sale  of  pro- 
perty for  a  good  consideration  is  not,  either  at  common  law,  or  under  the  [104] 
Statute,  13  Eliz.,  c.  5,  (made  perpetual  by  29  Eliz.,  c.  5,)  fraudulent  and  void,  merely 
because  it  is  made  with  the  intention  to  defeat  the  expected  execution  of  a  judgment 
creditor.  Wood  v.  Dixie  (7  Q.B.  Rep.  892),  Twyne's  case  (3  Coke,  80  b.  81  a.  j  and 
**?  •'""'■  '  Smith's  L.  (ase>.  p.  10,  where  all  the  authorities  on  this  question  are 
collected),  Codogan  v.  Kermett  (2  Cowp.  432,  434),  Etches  v.  Evans  (9  Car.  and  Pav. 
640).  The  teamed  Judge  says,  in  his  judgment,  "  that  directly  he  heard  the  speech 
of  the  counsel  for  the  Plaintiff,  and  ascertained  that  a  case  in  itself  suspicious,  was 
accompanied  with  most  improbable  details,  and  that  these  details  had  absolutely  no 
Jesses  al  all  to  prove  them,  I  felt  no  doubt  whatever  that  the,  Defendant'was 
entitled  to  a  verdict,  and  that  the  conveyance  was  altogether  simulated  and  fraudu- 
lent Now  ii  is  dear,  fro,,,  these  expressions,  that  the  Appellant  had  to  contend 
with  unusual  disadvantages  in  establishing  his  title  to  the  property  in  question. 
the  mind  ol  the  Judge  was  unfavourably  disposed  towards  the  case  anterior  to 
the  Appellani  a  proofs  and  evidence  being  adduced.  The  adverse  presumption  of 
fraud  which  the  Appellant  had  to  combat  from  the  beginning,  was  derived  not 
from  the  ease  of  the  Appellant    himself,  but    from   facts  which    it   is  said  had 'been 
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established  or  were  apparent  in  a  suit,  to  which  lie  was  no  party,  and  to  the  issues 
involved  in  which  he  was  an  entire  stranger,  and  which  he  never  had  an  opportunity 
of  contesting.  The  whole  proceedings  are  irregular.  The  Court  ought  to  have 
directed  an  action  of  ejectment  to  try  the  validity  of  the  conveyance. 

Second.  The  order  cannot  stand,  for  if  the  Court  [105]  below  entertained  so 
much  doubt  upon  the  evidence  as  to  decline  giving  effect  to  the  deed  of  purchase, 
yet  the  property  ought,  at  all  events,  to  have  been  treated  as  a  security  for  the 
debt  due  to  the  Appellant,  with  interest.  Assuming,  therefore,  that  in  a  proceeding 
as  the  present  it  was  competent  to  the  Court,  and  proper,  to  set  aside  the  deed  for 
fraud,  still,  as  the  conveyance  was  rescinded,  the  ordinary  rule  of  a  Court  of  Equity 
ought  to  have  been  applied,  and  it  ought  to  have  directed  that  the  Appellant  should 
be  paid  the  amount  really  due  to  him,  and  also  the  whole  of  his  expenditure  made 
by  him  in  substantial  improvements.    Hamblyn  v.  Ley  (3  Swans.  301,  n.). 

The  Solicitor-General  (Sir  R.  Bethell),  and  Mr.  Ayrton,  for  the  Respondents. — 
It  is  evident  that  the  conveyance  under  which  the  Appellant  claimed,  was  executed 
collusively,  with  the  intention  to  delay,  or  defraud,  the  Respondents  from  enforcing 
any  decree  that  might  be  pronounced  against  Aga  Mahomed  Rahim  Sherazee,  in  the 
^uit  then  pending  against  him  by  the  Respondents.  Such  conveyance  was,  there- 
fore, fraudulent  and  void.  The  deed  was  not  proved  to  be  a  bona  f'de  conveyance  for 
a  valuable  consideration,  so  as  to  be  valid  in  equity  against  the  writs  of  sequestra- 
tion under  which  the  property  was  sequestered.  Coulston  v.  Gardiner  (3  Swans,  n. 
279),  Mushedy  Kazan's  claim  ("  Oriental  Cases,"  by  Perry,  p.  35).  The  objection 
now  urged  by  the  Appellant,  that  the  order  cannot  stand,  is  founded  on  [106]  the 
sole  ground,  that  the  Court  below  improperly  discredited  the  testimony  of  witnesses. 
Such  objection  is  untenable,  as  this  Court,  upon  a  mere  question  of  evidence,  will 
not  reverse  a  decision  upon  that  ground  alone.  Santacana  v.  Ardevol  (1  Knapp's 
P.C.  Cases,  269).  The  Appellant  was  under  the  obligation  of  satisfactorily  proving 
that  his  purchase  of  the  property  was  bona  fide,  but  this  obligation  was  not  dis- 
charged by  the  evidence  he  adduced.  Lastly,  there  was  no  irregularity  in  the  pro- 
ceedings ;  if  a  sequestrator  obtains  possession  of  property,  as  belonging  to  the  party 
against  whom  the  process  issued,  and  such  property  is  claimed  by  a  third  person, 
the  mode  of  trying  the  right  is  in  the  discretion  of  the  Court.  Empringham  v. 
Short  (3  Hare,  161). 

The  Right  Hon.  T.  Pemberton  Leigh  (15th  Feb.,  1851). — In  this  case,  on  the  2nd 
of  February,  1817,  a  writ  of  sequestration  was  issued  by  the  Supreme  Court  of 
Judicature  at  Bombay,  on  the  equity  side  of  that  Court,  in  a  cause  in  which  one 
Meerza  Ally  Mahomed  Shoostry  and  Bebee  Mariam  Begum  were  Plaintiffs,  and  Aga 
Mahomed  Rahim  Sherazee  and  others,  Defendants,  for  the  payment  of  Rs.  100,000. 
On  the  1th  of  March  following,  a  second  writ  of  sequestration  also  issued  for  the 
non-payment  of  a  like  sum  of  Rs.  100,000;  and  on  the  27th  of  March,  the  sheriff, 
to  whom  these  writs  were  addressed,  made  his  return  to  the  Court,  by  which  he 
certified,  that  on  the  18th  of  March  instant  he  had  seized  and  sequestered  the  Maza- 
gon  docks,  under  and  by  virtue  of  those  two  writs  of  sequestration.  Now  the  terms 
of  the  writ  [107]  of  sequestration,  addressed  to  the  sheriff,  were  these:  he  was  com- 
manded "  to  enter  upon,  take,  and  sequester  all  the  houses,  lands,  and  tenements, 
and  the  rents,  issues,  and  profits  thereof,  and  also  all  the  personal  estate,  debts,  and 
effects  of  the  said  Aga  Mahomed  Rahim  Sherazee,  in  your  bailiwick,  and  to  hold  the 
same  in  your  possession  until  the  said  Aga  Mahomed  Rahim  Sherazee  shall  pay 
the  said  sum  of  Rs.  100,000."  Now,  under  the  terms  of  this  writ,  what  the  sheriff 
had  to  do  was  to  receive  the  rents,  issues,  and  profits  of  this  property,  which  was  at 
that  time  in  the  possession  of  the  Peninsular  and  Oriental  Steam  Navigation  Com- 
pany, as  tenants,  and  to  pay  the  amount  of  these  rents  into  Court ;  so  that  any  dis- 
position of  such  rents,  when  paid  in,  would  be  the  subject  of  a  further  application  to 
the  Court.  All  that  the  writ  commanded,  was  a  direction  to  the  sheriff  to  retain  the 
property  of  Aga  Mahomed  Rahim  Sherazee  in  his  possession  until  the  further  order 
of  the  Court. 

In  this  state  of  circumstances,  it  appears  to  us  that,  according  to  the  rules  of  a 
Court  of  Equity,  no  proceedings  could  be  taken  against  the  sequestrator  except  by 
leave  of  the  Court.  If  a  person  has  a  legal  title  to  property  seized  by  an  ordinary 
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trespasser,  be  can  bring  his  action  of  ejectment  to  recover  possession  of  such  pro- 
perty :  but  where  the  property  is  in  the  custody  of  the  Court,  as  when  in  the  posses- 
sion' ..f  a  Receiver,  the  course  pursued  in  our  Courts,  if  it  appears  there  is  a  legal 
title,  has  been  to  permil  an  action  of  ejectment  to  be  brought,  to  put  the  matter  in 
the  most  convenient  course  of  determination.  That  course  was  adopted  by  Lord 
Eldon,  in  the  case  of  Angel  v.  Smith  (9  Yes.  335),  where,  after  much  [108]  discussion, 
rmitted  an  action  of  ejectment  to  be  brought  against  a  Receiver.  In  Brooks 
v.  Grt  and  Wa'l.  176),  the  Master  of  the  Rolls  says,  "  It  was  settled  in 

Angel  v.  Smith,  when  the  rule  was  laid  down  both  with  respect  to  Receivers  and 
Sequestrators,  thai  their  possession  is  not  to  be  disturbed  without  leave.  But  when 
a  party  is  prejudiced  by  having  a  Receiver  put  in  his  way,  the  course  has  either 
been  to  give  him  leave  to  bring  an  action  of  ejectment,  or  permit  him  to  be  ex- 
amined, pro  interesst  sun."  In  this  case,  the  Appellant  set  up  a  title  to  property 
that  had  been  seized  by  the  sheriff,  or,  at  least,  to  one  moiety  of  property  so  seized, 
and  he  presented  a  petition  to  the  Court,  on  the  8th  of  April,  1847,  praying  that  the 
sheriff  mighl  be  ordered  to  withdraw  the  writs  of  sequestration  and  relinquish  one 
moiety  of  the  property,  that  is.  the  dock  and  premises,  to  the  Appellant;  thus,  in 
truth."  asking  the  same  relief  which  he  would  have  obtained  if  he  had  brought  his 
action  of  ejectment,  and  had  succeeded  in  that  action;  and  he  further  prayed,  that 
if  the  Court  should  think  fit,  the  Respondents  (the  Complainants  in  the  suit)  might 
be  directed  to  exhibit  interrogatories  in  the  office  of  the  Master  of  the  Court,  for 
the  examination  of  the  Appellant  and  for  the  discovery  of  his  interest  in  the  premises, 
or  that  such  other  order  should  be  made  as  might  be  fit.  Now,  instead  of  bringing 
this  petition  on  to  a  hearing,  in  which  case,  inasmuch  as  his  title  appeared,  on  his 
own  showing,  to  be  a  mere  legal  title,  he  would  merely  have  obtained  liberty  to 
bring  an  action  of  ejectment,  he  took  an  ex  parte  order  of  another  sort,  on  the  same 
day  as  that  on  which  the  petition  was  presented.  The  terms  of  the  order  were: 
That  [109]  the  Appellant  should  come  in  and  be  examined,  pro  interesse  suo,  in  the 
moiety  of  the  Mazagon  docks  and  premises  in  the  petition  mentioned  ;  and  that  the 
Respondents  should  file  interrogatories  for  that  purpose  in  a  week,  before  the  Master, 
and  if  the  Respondents  should  think  fit  to  reply  to  the  examination  of  the  Appellant, 
put  in  by  him  in  answer  to  such  interrogatories,  either  party  should  be  at  liberty 
to  examine  witnesses,  viva  voce,  before  the  Master,  touching  the  Appellant's  claim  ; 
and  that  the  Master  should  look  into  the  examination  and  evidence  of  such  witnesses, 
if  any,  and  certify  to  the  Court  whether  the  Appellant  had  made  out  a  title  to  the 
moiety  of  the  dock  and  premises,  or  any  and  what  part  thereof  ;  and  the  Master  was 
to  be  at  liberty  to  state  any  special  circumstances,  and  the  parties  were  to  be  at 
liberty  to  apply  to  the  Court  as  they  might  be  advised.  Under  this  order  the 
Petitioner  went  in  to  be  examined.  Interrogatories  were  filed  for  his  examination, 
and  he  put  in  his  answers  to  those  interrogatories.  From  that  examination  it  ap- 
peared, that  he  claimed  a  right  to  this  property  by  what  seemed  to  be  a  good  legal 
title,  viz.  by  purchase  for  a  valuable  consideration,  paid  when  the  conveyance  was 
executed,  and  under  which  he  was  in  possession  of  the  property  at  the  time  of  the 
seizure,  he  having  received  the  rents  and  made  a  considerable  expenditure  on  the 
premises.  On  the  other  hand,  it  appeared,  upon  this  examination,  that  the  state- 
ments of  the  Petitioner  were  open  to  great  suspicion.  The  sale,  to  the  last  degree, 
was  improbable,  depending  upon  his  own  statement;  while  there  were  circum- 
stances from  which  the  Court  might  lie  led  to  conclude  that  the  title  so  set  up  was 
only  simulated,  and  that  no  [110]  real  interest  was  vested  in  him.  This  being  so, 
the  Respondents  filed  a  replication  and  examination.  According  to  the  terms  of  the 
order,  they  might  have  proceeded  to  the  examination  of  witnesses  before  the  Master, 
who  would  have  made  his  report,  and  if  the  Respondents  had  been  dissatisfied  with 
that  report,  they  mighl  have  excepted,  and  the  case  would  have  come  before  the 
Court  on  the  exceptions,  and  a  trial  at  law  ordered  to  settle  the  question  of  title. 
In  this  state  of  things  the  parties  appear  to  have  come  to  an  arrangement  which 
to  have  been  extremely  reasonable  and  proper.  If  a  trial  had  taken  place, 
that  trial  would  have  taken  place  before  the  two  Judges  of  the  Court  sitting  on  the 
pica  side  of  the  Court   as  a   jury.  and.  at   the  Same  I  ime,  as  Judges,  for  the  purpose  of 

delivering  the  verdict  in  the  trial,  in  the  form  either  of  an  action  of  ejectment,  or 
an  issue.     If  they  had  pursue, 1  the  order,  according  to  the  terms  of  it,  instead  of 
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adopting  the  course  they  did,  they  would  have  gone  before  the  Master,  attendant 
with  all  the  expense  and  delay  of  an  examination,  report,  and  order,  and  then  the 
Master  would  have  reported  on  that  examination,  and  it  would,  in  all  probability, 
have  resulted  in  an  order  to  try  at  law  that  question;  to  avoid  which,  on  the  4th  of 
September,  1848,  an  order  was  made,  by  consent,  in  these  terms:  "It  is  ordered, 
that  so  much  of  the  order  made  in  the  above  matter  by  this  Honourable  Court,  on 
the  8th  day  of  April,  1847,  as  directs,  that  if  the  said  Meerza  Ally  Mahomed  Shoostry 
and  Bebee  Mariam  Begum  should  think  fit  to  reply  to  the  examination  of  the 
Petitioner,  put  in  by  him  in  answer  to  the  interrogatories  in  the  order  mentioned, 
then  that  either  party  was  to  be  at  liberty  to  examine  witnesses,  [111]  vvca  voce, 
before  the  Master,  touching  the  Petitioner's  claim  ;  and  that  the  Master  should  look 
into  the  examination  and  evidence  of  such  witnesses,  if  any,  and  certify  to  the 
Court  whether  the  Petitioner  had  made  out  a  title  to  the  moiety  of  the  ground, 
buildings,  dock,  and  premises,  or  any  and  what  part  thereof,  be,  and  it  is  hereby 
discharged ;  and  it  is  further  ordered,  that  the  matter  of  the  petition  be  set  down 
on  the  board  of  causes  for  hearing  on  the  first  day  of  the  next  ensuing  November 
term,  and  that  the  witnesses  on  both  sides  be  examined  viva  voce  before  the  Court 
at  the  hearing."  Now  the  question  is,  whether  this  is  not  intended  to  be  substituted 
for  a  trial  at  law,  on  the  plea  side  of  the  Court — the  trying  an  action  of  ejectment,  in 
substance,  upon  this  petition,  which  prayed  precisely  the  same  relief  that  would 
have  been  had  in  an  action  of  ejectment,  and  substituting  these  proceedings  for 
such  trial.  That  it  was  so,  appears  to  us  to  be  clear.  In  the  first  place,  when  the 
evidence  is  taken  before  the  Court  at  this  trial,  all  the  documents  that  are  pro- 
duced are  entered  in  the  plea  side  of  the  Court,  and  signed  by  the  officer,  not  as 
Registrar,  but  as  Prothonotary  :  and,  when  the  Judges  are  disposing  of  the  case, 
Chief  Justice  Perry  says,  "  I  felt  no  doubt  whatever  that  the  Defendant  was  entitled 
to  a  verdict."  Well,  then,  supposing  that  to  be  the  case,  the  question  was  in  fact 
tried  in  the  most  convenient  form  for  the  purpose  of  the  action,  viz.  to  restore  to 
the  Petitioner  that  possession  which  alone  he  claimed  by  this  petition.  Upon 
that  petition,  witnesses  were  examined  at  great  length;  and  the  Court  came  to  the 
conclusion  that  this  transaction  of  the  alleged  purchase  was  a  mere  simulated  and 
fraudulent  transaction ;  that  no  [112]  money  had  ever  been  paid ;  that  no  possession 
had  ever  been  delivered ;  but  that,  in  truth,  the  alleged  purchase  and  possession 
had  been  simulated  for  the  purpose  of  defeating  the  sequestration  and  the  claim 
of  creditors  in  the  suit  which  was  then  pending,  and  in  which  it  was  probable,  or, 
rather,  in  which  it  was  certain,  that  a  very  large  balance  would  be  found  to  be  due 
from  the  estate.  Being  of  that  opinion,  the  Judges  necessarily,  and  naturally,  and 
properly,  concluded  that  the  deed,  if  it  were  a  deed  executed  under  those  circum- 
stances, was  fraudulent  as  against  creditors  ;  and  that  the  Plaintiff  in  an  action  of 
ejectment  (the  Petitioner  standing  in  the  position  of  a  Plaintiff  in  an  action  of 
ejectment)  must  fail,  and  that  the  petition  must  be  dismissed. 

If  they  were  right  in  law,  the  question  is,  whether  they  were  right  in  fact.  And 
upon  that  question  the  course  which  this  Court  always  takes,  in  appeals  from  the 
inferior  Courts  of  India,  where  the  Judges  are  so  much  more  familiar  with  the  cir- 
cumstances of  the  parties,  the  nature  of  the  case,  and  the  probabilities  or  im- 
probabilities attached  to  certain  states  of  circumstances,  and  the  credibility  of  the 
witnesses,  is,  that  although  we  by  no  means  consider  it  conclusive,  still  great  weight 
is  to  be  given  to  their  opinion,  and  this  Court  is  not  in  the  habit  of  distrusting  a 
judgment  founded  upon  a  decision  of  those  questions,  unless  their  Lordships  enter- 
tain a  clear  and  strong  opinion  upon  it.  But  where  a  judgment  has  been  pro- 
nounced, and  a  verdict  found,  and  that  judgment  pronounced  by  the  Judges  of  the 
Supreme  Court,  sitting  as  a  Court  for  the  purpose  of  the  trial  of  an  action,  their 
Lordships  will  give,  at  least,  the  same  weight  to  that  decision  as  is  given  in  this 
country,  to  the  verdict  [113]  of  a  jury,  to  which  the  Judge  who  tries  the  cause  makes 
no  objection  ;  and,  where  there  are  no  reasonable  grounds  to  suppose  that  the  jurv 
have  come  to  a  wrong  conclusion,  it  is  not  sufficient  to  say  that  the  judge  might, 
probably,  if  the  case  was  res  integra,  have  come  to  a  different  conclusion.  We  are 
far  from  saying  here,  if  the  case  had  been  res  integra,  that  we  should  have  come  to 
a  different  conclusion  from  that  which  the  Judges  of  the  Court  below  have  come  to, 
and  we  think  their  order  was  perfectly  right. 
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But  then  it  is  said,  supposing  this  transaction  to  be  fraudulent  and  void  against 
liters,  >till  the  party  is  entitled  to  the  sums  which  he  had  been  allowed  to  lay  out 
upon  the  repairs  of  the  property.  Now  there  is  a  case,  Hamblyn  v.  Ley,  (3  Swan., 
301  note.)  where  a  voluntary  deed  had  been  executed,  under  circumstances  much 
tnbling  the  present  case,  the  deed  having  been  executed  for  the  purpose  of  de- 
feating a  sequestration.  Lord  Bardwicke  set  aside  that  deed,  and  made  an  allowance 
to  i  lie  parties  for  what  had  Keen  expended,  both  in  the  payment  of  interest  on  the 
mortgage,  and  for  taxes  and  repairs.  Hut,  in  the  first  place,  that  was  a  case  in 
which  only  equitable  relief  could  be  administered,  because  it  was  a  case  of  an  equity 
of  redemption;  and  in  the  next  place,  it  was  clear  that  there  had  been  an  actual 
possession,  and  a  receipt  of  rents  and  profits.  If  in  this  case  the  parties  had  pro- 
secuted the  matter  before  the  Master,  and  it  had  appeared  to  the  Master,  that  this 
i  was  -ond  at  law.  but  void  in  equity,  then  probably  there  might  have  been  an 
>unt  of  the  profits  and  of  those  sums  that  had  been  laid  out  in  improvements.  But 
the  course  that  has  been  here  taken  [114]  rendered  such  an  account  impossible.  No 
Buch  account  could  have  been  directed  in  an  action  of  ejectment  brought  for  the 
recovery  of  the  possession  of  the  property,  and,  this  being  a  mere  legal  title  in  which 
the  Court  was  of  opinion  that  there  was  no  estate  or  interest  in  the  Plaintiff  against 
creditors,  upon  both  grounds,  it  seems  impossible  that  any  such  abWance  could  have 
been  made;  no  claim  for  such  allowance  was  made,  nor  was  any  demand 
of  the  kind  brought  before  the  Court  below ;  and,  even  if  it  had  been, 
in  the  view  that  the  Judges  took,  it  would  have  made  no  difference, 
because  they  considered  the  whole  transaction,  from  the  beginning  to  the  end,  as 
void.  They  considered  that  the  possession  never  ought  to  have  been  changed.  Mr. 
Justice  Yardlev,  in  referring  to  the  grounds  on  which  he  proceeded,  says,  "  To  the 
best  of  my  recollection,  aided  by  the  notes  I  took  at  the  hearing,  the  petition  was 
dismissed  because  we  thought  that  the  conveyance  of  a  moiety  of  the  Mazagon  dock- 
yard by  Aga  Mahomed  Rahim  Sherazee  to  the  Petitioner,  was  merely  colourable,  and 
that  the  accounts,  by  which  it  was  attempted  to  show  that  a  large  balance  was  due  at 
the  time,  or  immediately  before  the  execution  of  the  conveyance,  from  Aga  Mahomed 
Rahim  Sherazee  to  the  Petitioner,  were  fictitious;  and  that  the  Petitioner  entirely 
failed  to  prove  to  our  satisfaction  that  the  payments  making  up  the  residue  of  the 
alleged  purchase-money,  had  been  actually  made,  and  that  the  possession  of  the 
dockyard  only  nominally  passed  to  the  Petitioner,  Aga  Mahomed  Rahim  Sherazee 
still  continuing  to  be  the  real  owner  of  it,  and  still  continuing  to  exercise  exclusive 
dominion  over  it,  and  that  this  was  part  of  a  concerted  design  by  Aga  Mahomed 
Rahim  Sherazee  [115]  and  his  friends,  of  whom  the  Petitioner  was  one,  to  make  away 
with  all  the  property  and  effects  of  the  said  Aga  Mahomed  Rahim  Sherazee  in  order 
to  deprive  Meerza  Ally  Mahomed  Shoostry  of  the  fruits  of  a  decree." 

It  appears  to  their  Lordships,  upon  every  view  of  this  case,  that  the  Order  pro- 
nounced by  the  Court  below  was  perfectly  right,  and  that  it  is  their  duty  to  recom- 
mend Her  Majesty  to  affirm  such  Order,  with  costs. 

[Mews'  Dig.  tit.  COLONY;  III.  Appeals  to  Privy  Council  ;  5.  Principles  on  which 
Prwy  GotmcU  <ict.<.  See  Dhwrm  Das  Pandey  v.  Mussumat  Shama  Soondri 
Dibiah,  1843,  ■'>  Moo.  Ind.  App.  239.     S.C.  5  Moo.  Ind.  App.  187,  196.] 


<>X  PETITION  FROM  MADRAS. 


In  re  Rajah  Vassarbdot  Lutchmeputty  Xaidoo  *  [June  16,  and  July  5,  18521. 

In  suits  before  the  Sudder  Dewanny  Adawlut  at  Madras,  that  Court  decided  in 
favour  of  A.  ;  and  pending  appeals  to  England  by  B.  and  others,  put  A.  into 
possession  of  the  disputed  estates,  which  were  of  great  value,  without  taking 
from  him  the  security  required  by  Mad.  Reg.  VIII.  of   1818,  sec.  4.     The 

*  Present:   Lord  Cranworth,  Lord  Justice  Knighl    Bruce,  the  Right  Hon.  Dr. 
Lushington,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John  Patteson 
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Judicial  Committee  of  the  Privy  Council  reversed  the  decree  of  the  Sudder 
Dewanny  Adawlut,  and  directed  that  Court  to  put  B.  into  possession  of  the 
estates.  Pending  the  appeals,  the  Board  of  Revenue  took  possession,  sold  a 
portion  of  the  estates  for  satisfaction  of  arrears  of  revenue,  and  became  them- 
selves purchasers.  The  Sudder  Dewanny  Court  declined  to  interfere  to  carry 
into  execution  the  Order  in  Council  confirming  the  report  of  the  Judicial  Com- 
mittee, on  the  ground,  that  the  estates  were  then  in  the  possession  of  the  Madras 
Government.  Upon  a  Petition  by  B.  to  the  Judicial  Committee,  complaining 
of  such  refusal,  a  peremptory  order  was  issued,  commanding  the  Sudder 
Dewanny  Adawlut  forthwith  to  carry  into  execution  the  Order  in  Council 
made  on  *he  appeals,  and  to  direct  the  Collectors  of  the  districts  in  which  the 
estates  were  situate  to  put  B.  into  possession,  according  to  the  terms  of  the 
Order  in  Council. 
The  application  being  ex  parte  was  postponed  for  notice  to  be  given  to  the  East 
India  Company  and  the  Board  of  Control,  of  the  petition  and  proceedings 
[8  Moo.  P.C.  129]. 

This  was  an  application  upon  petition,  by  Lutchmeputty  Naidoo,  for  a  peremp- 
tory order  addressed  to  the  Judges  of  the  Sudder  Dewanny  Adawlut  at  Madras, 
commanding  them  to  carry  into  execution  an  order  of  [116]  Her  Majesty  in  Council, 
confirming  a  report  of  the  Judicial  Committee  of  the  Privy  Council,  made  in  the 
joint  appeal  of  "  Rwngama  v.  Atchama,"  and  "  Atchama  v.  Ramanadha  "  (see  case 
reported,  4  Moore's  Ind.  App.  Cases,  1),  and  praying,  that  the  Petitioner  might  be 
put  into  possession  of  the  lands  and  other  property,  the  subject  of  the  appeals,  and 
which  was  awarded  to  him  by  such  report  and  order. 

The  petition,  after  setting  forth  the  fact  of  the  institution  of  the  suits  in  India, 
alleged,  that  at  the  period  when  the  decrees  of  the  Provincial  and  Sudder  Court, 
appealed  from  to  England,  were  pronounced,  the  whole  of  the  property  claimed  by 
Ilungama,  as  guardian  of  the  Petitioner,  was  under  attachment  and  management 
of  the  Collectors  appointed  by  the  Board  of  Revenue,  acting  in  the  district  of  Guntoor 
and  Masulipatam.  That  on  the  6th  of  May,  1833,  while  the  appeals  to  England 
were  pending,  Yassareddy  Ramanadha  Baboo  presented  a  petition  to  the  Sudder 
Dewanny  Adawlut,  praying  that  Court  to  cause  possession  of  the  property  to  be 
delivered  over  to  him.  That  by  a  proceeding  of  the  Court,  on  the  10th  of  June,  1833, 
it  was  stated,  that  Yassareddy  Ramanadha  Baboo  could  obtain  possession  of  the 
property  only  on  giving  security,  and  that  there  was  a  specific  rule  in  his  case,  which 
required  that  he  should  furnish  security;  and  the  prayer  of  his  petition  was  rejected. 
That  the  rule  referred  to  by  the  Court  in  their  proceeding,  was  Reg.  VIII.  of  1818, 
which  enacted  as  [117]  follows: — "  The  Court  of  Sudder  Adawlut  may  either  order 
the  judgment  passed  by  them  to  be  carried  into  execution,  taking  sufficient  security 
from  the  party  in  whose  favour  the  same  may  be  passed,  for  the  due  performance 
of  such  order  or  decree  as  His  Majesty,  his  heirs  or  successors,  shall  think  fit  to  make 
on  the  appeal,  or  suspend  the  execution  of  their  judgment  during  the  appeal,  taking 
the  like  security  in  the  latter  case  from  the  party  left  in  possession  of  the  property 
adjudged  against  him;  but  in  all  cases  security  is  to  be  given  by  Appellants  to  the 
satisfaction  of  the  Sudder  Adawlut,  for  the  payment  of  all  such  costs  as  the  said 
Court  may  think  likely  to  be  incurred  by  the  appeal,  as  well  as  for  the  performance  of 
such  order  or  judgment  as  His  Majesty,  his  heirs  or  successors,  may  think  fit  to  give 
thereupon ;  and  after  receiving  such  security,  the  Sudder  Adawlut  are  to  declare  the 
appeal  admitted,  and  to  give  notice  thereof  to  the  Appellant  and  Respondent  respec- 
tively, that  they  may  take  measures,  the  one  to  prosecute,  the  other  to  defend,  the 
cause,  in  appeal  before  His  Majesty  in  his  Privy  Council,  according  to  the  established 
mode  of  proceeding  in  similar  cases." 

That  in  the  month  of  January,  1834,  Yassareddy  Ramanadha  Baboo  presented 
another  petition  to  the  same  Court,  praying  that  he  might  be  placed  in  possession 
of  the  property  pending  the  appeal,  upon  giving  the  security  required  by  the  above- 
recited  Regulation  VIII.  of  1818.  That  in  a  proceeding  of  that  Court,  dated  the 
14th  of  April,  1834,  the  Court  stated  that  it  was  a  point  formally  decided  by  them, 
that  no  security  was  to  be  required  for  the  Government  tribute,  but  merely  for  the 
Zemindar's  mesne  profits,  exclusively  of  the  tribute ;  and  they  orderedi,  [118] 
amongst  other  things,  that  it  should  be  referred  to  the  Collectors  of  Guntoor  and 
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Masulipatam,  to  report  to  the  Court  the  aggregate  gross  receipts  payable  to  the 
Zemindar  in  the  Vassareddy  estates  for  the  Fusly  year  1230  (a.d.  1820-1),  or  its 
annual  average  during  the  whole  period  of  their  management  That  in  a  proceeding 
of  the  Court,  dated  the  21si  of  July,  L834,  they  stated,  that  they  were  of  opinion, 
that  the  ends  of  justice  would  be  answered  by  fixing  the  amount  of  security  at 
Ets  250,000,  and  it  was  ordered,  that  the  Provincial  Court  of  the  Northern  Division 
should  call  upon  Vassareddy  Raman adha  Baboo  to  furnish  good  and  sufficient 
security  in  that  sum  ;  and  that  on  his  producing  competent  security  to  that  amount, 
to  be  approved  of  by  the  Sudder  Dewanny  Adawlut,  the  property  be  placed  in  his 
possession.  That  thereupon  VasBareddy  Ramanadha  Baboo  presented  a  petition  to 
the  Sudder  Court,  praying  to  be  informed  whether  the  security  of  lis.  250,000,  so 
required  by  the  Court,  was  for  the  whole  period  during  which  the  appeal  might  be 
pending,  or  for  what  term.  That  in  a  proceeding  of  the  Sudder  Court,  dated  the 
8th  of  September,  1834,  it  was  stated,  that  the  period  for  which  the  security  was, 
by  the  order  of  the  21st  of  July,  1834,  required,  was  for  one  year  only,  and  that  at 
the  expiration  of  that  period,  the  Sudder  Court  would  issue  such  further  instructions 
as  to  security  as  might  then  appear  expedient  and  equitable.  That  subsequently, 
in  the  same  year.  Vassareddy  Ramanadha  Baboo  petitioned  the  Sudder  Court  for  an 
allowance  out  of  the  property,  and  the  Court  granted  him  an  allowance  of  Rs,  1200 
per  mensem,  but  ordered  that  he  should  find  security  for  that  sum.  That  on  the  31st 
of  March,  1835,  Vassareddy  Ramanadha  [119]  Baboo  presented  a  petition  to  the 
Sudder  Court,  in  which  he  stated  that  he  had  been  unable  to  find  security  for  the 
allowance  of  Rs.  1200  per  mensem,  and  prayed  that  the  allowance  might  be  granted 
to  him  from  the  funds  in  deposit  in  the  Court,  without  security.  That  in  a  proceed- 
ing of  the  Sudder  Court,  dated  the  27th  of  April,  1835,  it  was  stated,  that  it  was 
essentially  necessary  that  Vassareddy  Ramanadha  Baboo  should  furnish  security 
for  the  eventual  refunding  of  all  payments  made  to  him  from  the  property  in  dispute, 
and  tlie  prayer  of  his  last-mentioned  petition  was  refused. 

That  in  the  month  of  July,  1836,  Vassareddy  Ramanadha  Baboo  presented  a 
petition  to  the  Sudder  Court,  in  which  he  represented  the  condition  to  which  the 
property  had  been  reduced,  in  consequence,  as  he  alleged,  of  its  continuing  under  the 
management  of  the  Revenue  officers  of  Government,  and  submitted  certain  statements 
of  the  Collectors  of  Guntoor  and  Masulipatam  aforesaid,  showing  the  arrears  of 
Government  tribute  then  due,  and  prayed  the  Sudder  Court  to  place  the  property  in 
his  possession  without  security,  on  the  condition  of  his  entering  into  an  agreement 
not  to  dispose  of  it  by  sale,  etc.,  before  a  decision  should  have  been  received  on  the 
appeal  preferred  to  his  late  Majesty  in  Council.  That  Rungama,  as  guardian  of  the 
Petitioner,  also  presented  a  petition  to  the  Sudder  Court,  praying  that  the  last- 
mentioned  petition  of  Vassareddy  Ramanadha  Baboo  might  not  be  granted.  That  in 
a  proceeding  of  the  Sudder  Court,  dated  the  27th  of  July,  1836,  it  was  stated,  that 
it  appeared  to  the  Court  that  there  could  be  no  question  that  there  would  be  no  net 
profits  from  the  property  for  several  years  to  come,  and  that,  con-[120]-sequently, 
on  that  account  there  could  be  no  necessity  for  requiring  any  security  whatever, 
previous  to  ordering  the  property  to  be  placed  in  possession  of  Vassareddy  Ramanadha 
Baboo,  and  it  was  ordered  as  follows  : — "  The  Court  direct  that  whatever  lands  the 
Collectors  of  Guntoor  and  Masulipatam  may  have  in  their  charge  belonging  to  the 
Vassareddy  estate,  and  attached  under  the  order  of  the  Provincial  Court,  be  delivered 
over  to  the  Petitioner.  Ramanadha  baboo.  The  Court,  therefore,  resolve  that  a  copy 
of  these  proceedings  be  transmitted  to  the  Provincial  Court  in  the  Northern 
Division,  for  their  information  and  guidance,  commanding  them  by  precept,  to 
instiiKt  the  Collectors  in  the  districts  of  Guntoor  and  Masulipatam  to  deliver  over  to 
the  Petitioner,  Ramanadha  Baboo,  such  of  the  lands  belonging  to  the  Vassareddy 
estate  as  they  may  hold  under  attachment."  That  in  pursuance  of  the  above  order 
of  the  Sudder  Dewanny  Adawlut,  Vassareddy  Ramanadha  Baboo  was  placed  in 
possession  of  the  property  in  dispute,  without  giving  the  security  required  bv  section 
4,  of  Reg.  VIII.,  1818. 

That  tiie  Petitioner  attained  his  majority  in  the  month  of  March,  1837.  That 
at  divers  periods  in  the  years.  1838,  L839,  and  1840,  and  while  the  appeals  to  His 
late  Majesty  in  Council  were  still  pending,  the  Petitioner  presented  petitions  to  the 
Board  of  Revenue,  complaining  that  Vassareddy  Ramanadha  Baboo  was  wasting  and 
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mismanaging  the  estates,  and  praying  the  Board  of  Revenue;  to  issue  an  order  to 
put  the  estates  under  the  management  of  the  Collectors  of  Masulipatam  and  Guntoor, 
until  the  decree  of  His  Majesty  in  Privy  Council  should  be  made  in  the  appeals. 

[121]  That  in  a  proceeding  of  the  Sudder  Dewanny  Adawlut,  dated  the  2nd  of  May, 
1842,  it  was  declared  as  follows: — "  The  Board  of  Revenue,  in  their  letter  of  the 
20th  of  January,  1842,  intimated  to  the  Sudder  Adawlut,  that  circumstances  indi- 
cative of  gross  mismanagement,  and  an  intentional  disregard  of  his  engagements,  on 
the  part  of  Vassareddy  Ramanadha  Baboo,  having  been  represented  to  them  in  recent 
reports  from  the  Collectors  of  Guntoor,  they  had  desired  that  officer  to  exercise  his 
discretion  in  attaching  the  estate,  should  the  Zemindar  fail  to  make  payments  com- 
mensurate with  his  collections,  and  that  they  have  been  since  apprised  by  a  letter, 
dated  the  8th  of  January,  1842,  that  it  has  been  found  absolutely  necessary  that  the 
estate  should  be  taken  under  management,  which  has  accordingly  been  done.  The 
mismanagement  of  "Vassareddy  Ramanadha  Baboo  resting  upon  information  in  pos- 
session of  the  Revenue  authorities,  the  Sudder  Adawlut  resolve  to  direct  that  a  copy 
of  the  translations  of  the  petitions  recorded  above,  together  with  a  copy  of  these 
proceedings,  be  transmitted  to  the  Provincial  Court  in  the  Northern  Division, 
commanding  them  by  precept  to  instruct  the  Collectors  of  Guntoor  and  Masulipatam 
to  inquire  into  and  report  upon  the  charges  made  against  Vassareddy  Ramanadha 
Baboo,  of  having  made  away  with  the  proceeds  of  the  estate  during  the  period  it  was 
under  his  management,  under  the  orders  of  the  Sudder  Adawlut,  of  the  27th  of  July, 
1836." 

That  some  time  in  the  year  1842,  possession  of  the  property  in  dispute  was  taken 
from  Vassareddy  Ramanadha  Baboo,  and  resumed  by  the  Collectors  of  Guntoor  and 
Masulipatam. 

That  on  the  30th  of  June,  1843,  and  pending  the  [122]  appeals,  the  Chintapully 
and  other  Talooks  in  the  Zillah  of  Guntoor,  being  a  portion  of  the  property  in  dis- 
pute, were  advertised  for  sale,  for  arrears  of  revenue  due  to  the  Government,  amount- 
ing to  Rs.  26,22,921. 

That  on  the  5th  of  June,  1843,  the  Petitioner  presented  a  memorial  to  the 
Governor  in  Council  at  Madras,  and  on  the  same  date  a  like  memorial  to  the  Board 
of  Revenue,  in  which  he  protested  against  the  intended  sale,  and  prayed  that  a  stop 
might  be  put  to  it  until  the  final  decision  of  the  appeals.  That  the  Governor  in 
Council,  by  an  order  dated  the  19th  of  June,  1843,  referred  the  Petitioner  to  the 
Board  of  Revenue.  That  on  the  5th  of  June,  1843,  the  Board  of  Revenue,  in  answer 
to  the  memorial,  informed  him  that  the  advertisement  of  the  intended  sale  of  the 
Vassareddy  estate,  for  arrears  of  revenue,  had  emanated  under  the  orders  of 
Government.  That  on  the  28th  of  February,  1846,  while  the  appeals  were  pending, 
the  portion  of  the  property  in  dispute  previously  mentioned  was  again  advertised 
to  be  sold  on  the  1st  of  April,  1846,  in  satisfaction  of  arrears  of  revenue.  That  on 
the  28th  of  March,  1846,  the  Petitioner  presented  a  petition  to  the  Governor  in  Council 
at  Madras,  praying  that  the  sale  might  be  postponed  until  the  decree  of  Her  Majesty 
in  Council  should  be  made,  or  that  the  whole  of  the  Vassareddy  estates  might  be 
made  over  to  him,  on  condition  of  his  paying  punctually  the  Government  tribute, 
and  a  sum  of  Rs.  50,000  per  annum,  in  liquidation  of  the  arrears  due  to  the  Govern- 
ment. That  this  petition  was  returned  to  the  Petitioner  by  the  secretary  to  the 
Government,  on  the  21st  of  April,  1846,  with  the  following  indorsement: — "The 
Petitioner  is  informed  that  the  reso-[123]-lution  of  the  Government,  dated  the  20th  of 
January,  1846,  on  the  subject  of  the  Guntoor  Zemindaries,  is  final,  and  that  the 
Petitioner's  request  cannot  be  complied  with." 

That  on  the  30th  of  March,  1846,  the  Petitioner  presented  a  petition  to  the  Col- 
lector of  Guntoor,  praying  that  he  would  protect  the  portion  of  the  property  in 
dispute  from  sale,  until  the  decree  of  Her  Majesty  in  Council  should  become  known. 
That  on  the  6th  of  April,  1846,  this  petition  was  returned  to  the  Petitioner  by  the 
Collector,  with  the  following  indorsement: — "The  Vassareddy  estates  were,  under 
the  orders  of  Government,  put  up  to  public  sale  for  arrears,  and  brought  in  on 
behalf  of  Government,  on  the  1st  inst.  The  request  of  the  Petitioner  cannot  be 
complied  with." 

That  on  the  29th  of  February,  1848,  the  Judicial  Committee  of  the  Privy  Council, 
to  whom  the  appeals  had  been  referred,  agreed  to  report  to  Her  Majesty,  that  the 
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decree  of  the  Sudder  Dewanny  Adawlut  of  Madras,  dated  the  ^^^832 
Bhould  be  reversed.  Thai  Her  Majesty  in  Councx  was  ^^f^J^Zd 
of  this  report,  and  by  a  decree,  dated  the  2nd  of  March    184  ,  i £««  ■ "™\f*Z 


other  ^ons  whom  it  might  eon-[124]-cern,  were  to  take  notice  and  govern  them- 

sl  Ives  accordingly.  ,     .      v     t  1QnA 

That  under  and  by  force  of  this  decree,  and  by  virtue  of  Regulation  V.  of  1804, 
the  Petitioner  was  entitled  to  be  put  in  possession  of  the  whole  of  the  property  in 
dispute,  freed  and  discharged  from  all  arrears  of  Government  tribute  or  revenue 
which  had  become  due  during  his  minority.  That  by  Regulation  V  of  1804  sec- 
tion 4,  it  is  enacted  as  follows:—"  The  lands  of  incapacitated  proprietors  shall  not 
be  answerable  for  the  payment  of  public  revenue  assessed  thereon ;  and  if  the  next 
collections  of  any  year  shall  prove  unequal  to  the  discharge  of  the  fixed  assessment, 
the  deficiency  small  be  made  good  by  the  surplus  collection  of  future  years:  Pro- 
vided always,  that  the  allowance  for  the  support  of  the  proprietors  shall  be  paid  as 
well  in  years  of  deficient  as  of  surplus  produce." 

That  on  the  23rd  of  December,  1848,  and  after  the  arrival  in  India  of  the  afore- 
said Order  in  Council,  the  Court  of  Sudder  Dewanny  Adawlut  made  an  order,  re- 
citing the  receipt  by  the  Court  of  a  despatch  from  the  Honourable  the  Court  of 
Directors,  together  with  the  decree  of  Her  Majesty  in  Council,  and  with  instructions 
to  take  the  proper  measures  for  carrying  the  orders  of  Her  Majesty  in  Council  into 
execution,  and  for  recovery,  on  behalf  of  the  East  India  Company,  of  the  expense 
incurred  by  them  in  bringing  the  cases  to  a  hearing,  and  the  Sudder  Dewanny 
Adawlut  then  proceeded  to  make  the  following  order :— "  Before  issuing  the  usual 
orders  for  the  full  execution  of  the  decree  of  Her  Majesty  in  Council,  the  Sudder 
Adawlut  resolve  to  direct  the  Civil  Judges  of  Guntoor  and  [125]  Masulipatam  to 
take  the  necessary  steps  in  communicating  with  the  Collectors  of  those  districts  to 
secure,  by  immediate  attachment,  such  property,  real  and  personal,  as  may  belong- 
to  the  parties  above  mentioned,  with  the  exception  of  Puttoory  Caly  Doss,  the  third 
Respondent  in  appeal  No.  11,  of  1827,  who  has  been  exonerated  by  the  decree  of 
the  Privy  Council  from  all  liability  on  account  of  the  costs ;  "  and  it  was  "  ordered 
that  extract  from  these  proceedings  be  sent  to  the  Civil  Judges  of  Masulipatam  and 
Guntoor,  by  precept  returnable  in  ten  days  from  and  after  its  receipt." 

That  on  the  29th  of  January,  1849,  the  Petitioner  presented  a  petition  to  the 
Sudder  Adawlut,  wherein,  among  other  things,  the  Petitioner  complained  of  certain 
illegal  acts  committed  by  Ramanadha  Baboo  in  attempting  to  remove  certain  of 
the  property,  funds  and  furniture,  to  which  the  Petitioner  was  entitled  under  the 
aforesaid  decree,  and  requesting  that  Yassareddy  Ramanadha  Baboo  might  be 
arrested  for  the  purpose  of  securing  the  costs  incurred,  and  to  enable  the  Peti- 
tioner to  obtain  a  restitution  of  the  property  which  had  been  improperly  made 
away  with  by  him,  and  praying  that  the  Court  would  immediately  issue  the  neces- 
sary order  for  the  release  of  the  estates  from  attachment,  for  the  purpose  of  restor- 
ing the  estates  to  the  Petitioner.  That  the  Sudder  Dewanny  Adawlut  took  no  notice 
of  the  Petitioner's  last-mentioned  petition. 

That  on  the  11th  of  January,  1849,  the  Board  of  Revenue  published  an  adver- 
n-  menl  (<n-  the  sale  of  the  remaining  portion  of  the  property  and  estates,  adjudged 
by  the  decree  of  Her  Majesty  in  Council  to  belong  to  the  Petitioner,  which  adver- 
tisement was  as  [126]  follows: — "Notice  is  hereby  given,  that  unless  the  sum  of 
Rs.  •_' .^ , < ) r, , 7 -" > 7 ,  being  the  balance  of  peishcush,  including  interest  outstanding  up  to 
the  20th  of  December,  1848,  against  the  undermentioned  estates,  composing  Nun- 
degamah  Zemindary,  belonging  to  Rajah  Vassareddy  Ramanadha  Baboo,  Zemin- 
dar" (being  part  of  the  estate  and  property  declared  by  Her  Majesty's  decree  in 
Council  to  be  the  property  of  the  Petitioner,  and  ordered  to  be  delivered  into  the 
possession  of  the  Petitioner),  "  shall  have  been  liquidated  on  or  before  Monday  the 
12th  of  February.  L849,  the  sale  of  the  said  estates  will,  agreeably  to  the  instruc- 
tions conveyed  by  the   Hoard  of  Revenue,  in  their  proceedings  dated  the   11th  of 
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December,   1848,  commence  at  the  Collector's  cutcherry,   at  Masulipatam,  on  that 
date,  and  will  continue  until  the  whole  shall  be  sold." 

That  on  the  8th  of  February,  1849,  the  Petitioner  presented  a  petition  to  the 
Sudder  Dewanny  Adawlut,  in  which  he  protested  against  the  intended  sale  as  wholly 
illegal,  and  prayed  that  it  might  be  stayed  until  the  Petitioner  should  be  put  in 
possession  of  the  same,  and  until  the  regular  course  prescribed  by  the  Regulations 
had  been  adopted  by  the  Board  of  Revenue.  That  in  a  proceeding  of  the  Sudder 
Dewanny  Adawlut,  dated  the  12th  of  March,  1849,  the  Court  declared  that  they  had 
referred,  on  the  subject  of  the  Petitioner's  lasi>mentioned  petition,  to  the  Board  of 
Revenue,  and  that  from  the  reply  of  the  Board  the  Court  had  learnt  that  the 
Masulipatam  Vassareddy  estate  (being  the  estate  of  the  Petitioner,  against  the  sale 
of  which  he  had  petitioned  the  Court)  had  been  purchased  on  account  of  Govern- 
ment, on  the  12th  of  the  then  last  preceding  month,  and  they  further  declared  that 
they  must  decline  to  interfere  further  in  [127]  the  matter,  and  ordered  that  the 
prayer  of  the  Petitioner  should  be  rejected. 

That  on  the  2nd  of  April,  1849,  the  Petitioner  again  petitioned  the  Sudder 
Dewanny  Adawlut,  to  put  in  force  the  decree  of  Her  Majesty  in  Council.  That  in 
a  proceeding  of  the  Sudder  Dewanny  Adawlut,  dated  the  16th  of  April,  1849,  the 
Court  directed,  among  other  things,  as  follows: — "  In  conformity  with  the  decree  of 
Her  Majesty  in  Council,  and  with  reference  to  the  order  of  the  Sudder  Adawlut, 
dated  the  23rd  of  December,  1848,  directing  the  civil  Judges  of  Guntoor  and 
Masulipatam  to  take  proper  measures  to  secure,  by  immediate  attachment,  such  pro- 
perty, real  and  personal,  as  may  be  found  to  belong  to  the  above  parties,  the 
Sudder  Adawlut  now  direct  that  the  civil  Judges  be  commanded  by  precept  return- 
able in  six  months,  from  and  after  its  receipt,  to  carry  the  decree  into  full  execu- 
tion." 

That  the  order  of  the  Court  referred  to  in  the  last-mentioned  proceeding  had 
reference  solely  to  the  levying  of  costs  from  the  Petitioner  and  the  other  parties  in 
the  appeal,  and  the  direction  of  the  Court  to  the  civil  Judges  of  Guntoor  and 
Masulipatam,  to  carry  the  said  decree  into  full  execution,  was  limited  to  so  much  of 
the  decree  as  relates  to  the  levying  of  costs,  and  was  not  an  order  directing  the 
civil  Judges  to  put  the  Petitioner  in  possession  of  the  property  to  which  he  is  en- 
titled, in  order  and  by  virtue  of  the  decree  of  Her  Majesty  in  Council. 

That  on  the  21st  of  December,  1850,  the  Petitioner  presented  a  petition  to  the 
Governor  in  Council  of  Madras,  praying  that  the  Petitioner  might  be  put  in  pos- 
session of  the  estates  and  propeiiy,  in  conformity  with  the  decree  of  Her  Majesty  in 
Council.  That  [128]  on  the  24th  of  December,  1851,  an  answer  was  returned  by 
the  order  of  the  Governor  in  Council  to  this  petition,  as  follows: — "The  Govern- 
ment cannot  accede  to  the  request  contained  in  this  petition." 

That  on  or  about  the  23rd  of  February,  1851,  the  Petitioner  presented  a  peti- 
tion to  the  Zillah  Court  of  Guntoor,  praying  for  the  delivery  into  his  possession  of 
the  estates  and  property,  and  of  Rs.  300,000,  awarded  to  him  by  the  aforesaid  decree. 
That  in  a  proceeding  of  the  Zillah  Court  of  Guntoor,  dated  the  14th  of  March,  1851, 
the  Court  stated  as  follows: — "  The  Court  cannot  interfere  in  the  matter,  and  the 
Petitioner  must  address  himself  to  the  Sudder  Adawlut,  who  will  determine  as  to  the 
propriety  of  complying  or  not  with  the  request  of  the  Petitioner." 

That  the  Petitioner  had  wholly  failed  in  his  attempts  to  obtain  from  the  Sudder 
Dewanny  Adawlut,  or  from  the  Board  of  Revenue,  or  from  the  Governor  in  Council 
at  Madras,  possession  of  the  estates  and  property  awarded  to  him  by  the  decree 
of  Her  Majesty  in  Council,  and  the  decree  remained  up  to  the  present  time  un- 
executed, although  a  period  of  more  than  four  years  had  elapsed  since  the  decree 
was  made  ;  and  the  Petitioner  suffered  under  the  grievous  hardship  of  a  refusal  on 
the  part  of  the  Sudder  Dewanny  Adawlut,  to  interfere  on  his  behalf,  for  the  pur- 
pose of  carrying  into  execution  a  decree  of  Her  Majesty  in  Council  in  his  favour, 
which  decree  commanded  the  Court  to  do  what  is  necessary  to  give  effect  thereto. 
That  the  Petitioner  had  no  other  means  of  redress  open  to  him  than  by  appealing 
to  Her  Majesty  in  Council,  and  obtaining  a  peremptory  order,  commanding  the 
Sudder  Dewanny  Adawlut  and  all  other  persons  whom  it  may  concern,  to  carry, 
with-[129]-out  further  delay,  the  aforesaid  decree  into  effect;  and  the  petition 
prayed  that  Her  Majesty  in  Council  would  be  pleased  to  take  the  petition  into  Her 
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various  consideration,  and  to  -rant  him  a  peremptory  order  addressed  to 

the  Judges  of  the  Sudder  Dewanny  Adawlut,  or  to  such  other  persons  and  authori- 

,  to  Her  Majesty  Bhould  seem  fit,  commanding  them  to  execute  the  decree  of 

,1  of  March,  1848,  and  to  put  the  Petitioner  in  possession  of  the  land  and  other 

property  aw  aided  to  him  by  the  aforesaid  decree. 

This  petition  was  specially  referred  to  the  Judicial  Committee. 
The  petition  came  on  to"  he  heard  ex  parte,  on  the  16th  of  June,  1852,  when 
their  Lordships  ordered   it  to  stand  over  for  service  of  the  petition  on  the  Board  oi 
Control,  and   uotice  of  the  proceedings  to  the  Easl    India   Company.     Both  were 
Berved,  bul  the  East  India  Company  alone  appeared. 

I  , the  petition  being  opened  (5th  July,  1852*),  Mr.  Wigram,  Q.C.,  and  Mr. 

E.  J.  Lloyd,  Q.C.,  for  the  East  India  Company,  took  a  preliminary  objection  to  the 

hearing.  ,       .  ,    . 

The  East  India  Company  appear  in  deference  to  the  Courts  wish,  but  being 
entirely  ignorant  of  the  farts  alleged  in  the  petition,  we  submit,  that  the  petition 
ought  Dot  to  be  proceeded  with,  until  the  Petitioner  has  taken  proper  steps  in  India 
to  bring  the  Madras  Government  before  the  Court  :  and  we  insist,  that  this  Court 
has  now  no  jurisdiction  in  the  matter:  for  having  made  a  decree  remitting  the 
[130]  causes  to  India  to  do  certain  acts,  the  appellate  jurisdiction  is  gone;  and  to 
entertain  the  petition  is  to  exercise  original  jurisdiction,  there  being  now  no  suit 
before  the  Court.  The  Petitioner  has  mistaken  his  remedy:  the  proper  course  for 
him  to  have  pursued,  was  to  have  taken  proceedings  in  India,  by  citing  the  Govern- 
ment :  or  he  might  have  brought  a  suit  against  the  revenue  authorities  for  the 
illegal  sale  of  the  estates.  Kirt  CJi  under  Roy  v.  The  Government  (1  Moore's  Ind. 
App.  Cases.  383).  We  submit,  that  the  proceedings  complained  of  may  be  per- 
fectly  right  and  in  conformity  with  the  Regulations,  but  that  we  do  not  appear  to 
1  the  Madras  Government,  or  the  Sudder  Court  Judges,  who  have  not  been 
served  with  this  petition  :  but  to  urge  that  necessary  inquiries  ought  to  be  taken 
ertain  the  legality  of  the  acts  of  the  Government  before  this  petition  can  be 
heard. 

Dr.  Lushington. — We  must  now  hear  out  the  petition,  and  then  determine  the 
proper  course  to  lie  adopted. 

Mr.  I!  ill. 11.  Q.C.,  Mr.  Forsvth,  and  Mr.  Worsley.  for  the  Petitioner.— First. 
The  present  application  is  well  founded.  The  Petitioner  does  not  ask  the  Court  to 
interfere  with  third  parties  not  before  the  Court.  All  that  the  petition  prays  is, 
that  the  decree  of  the  Queen  in  Council  may  be  carried  into  effect  by  the  Sudder 
Court.  Whal  the  Petitioner  sought  from  the  Sudder  Court  was  a  precept  to  the 
Collectors,  directing  [131]  them  to  put  him  in  possession  of  the  fruit  of  his  decree; 
if  the  Sudder  Court  had  complied  with  that  request,  and  the  Collectors  refused  to 
obey  The  precept,  the  Petitioner  had  his  remedy  in  India:  but  by  the  Sudder  Court 
holding  its  hands,  the  Petitioner  has  no  alternative  but  to  apply  here.  But, 
secondly,  upon  the  merits.  There  are  two  circumstances  sufficient  to  justify  the 
interference  of  this  Court  to  protect  this  property  from  destruction.  In  the  first 
place,  the  Sudder  Court  was  not  warranted  in  permitting  Ramanadha  Baboo  to  be 
put  in  possession  of  the  estates  without  taking  the  security  required  by  Madras 
Reg.  VIII.  of  1818.  Bee.  I  ;  and,  again,  the  proceeding  of  the  Revenue  authorities 
in  first  causing  these  estates  to  be  sold  for  Government  arrears,  and  then  buying 
them  in  themselves,  and  that  after  a  decree,  awarding  possession  to  the  Petitioner, 
tB  to  overrule  the  decree  of  this  Court,  and  render  its  execution  impossible.  It 
would  b.'  most  unjust,  after  the  Petitioner  has  obtained  a  decree  in  his  favour,  to 
make  him  institute'  a  fresh  suit  in  India  to  obtain  possession,  because  the  Sudder 
Court  miscarried  in  not  enforcing  the  decree  of  this  appellate  Court.  There  is  no 
such  course  prescribed  by  tin-  Madras  Regulations;  on  the  contrary,  the  Regula- 
treal  the  Collector  as  the  servant  of  the  Court.  By  Reg.  XXVII.  of  1802,  sec. 
23,  if  the  Collector  omit  or  refuse  to  obey  the  process  of  the  Court,  then  the  Court 
from  which  the  process  issues  may  tine  him.  It  is  analogous  to  a  process  in  this 
country  issuing  out  of  the  Court  of  Queen's  Bench,  where  if  the  sheriff  refused 
to  obey  the  writ  of  the  Court,  it   would  line  him  for  contempt.      In  the  same  wav 

*  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  Sir  Edward  Ryan, 
and  the  Right  Hon.  Sir  John  Patteson. 
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the  Collector  ought  to  have  been  called  upon  by  the  Court,  by  preempt.  [132]  to 
have  carried  the  decree  into  execution.  Another  important  question  is,  that  the 
Petitioner  was  a  minor.  The  estate  was  not  under  the  Court  of  Wards,  therefore 
Reg.  V.  of  1801  does  not  apply;  but  Reg.  X.  of  1831,  sec.  2,  cl.  i.,  in  clear  terms 
declares,  that  arrears  accruing  during  minority  shall  not  be  a  charge  upon  the 
estate,  so  as  to  entitle  the  Government  to  sell  the  estate  in  satisfaction  of  arrears. 

Mr.  Wigram,  Q.C.,  and  Mr.  E.  J.  Lloyd,  Q.C.,  for  the  East  India  Company. — 
This  petition  is  quite  novel,  and  no  authority  has  been  cited  to  justify  the  applica- 
tion. The  petition  makes  a  complaint  against  two  parties;  first,  against  the 
Judges  of  the  Sudder  Court  personally,  for  not  having  performed  their  duty  ;  and, 
secondly,  against  Ramanadha  Baboo,  the  party  put  in  possession  by  the  Sudder 
Court.  If  it  is  really  intended  to  make  any  personal  complaint  against  the  Judges 
for  contumacy  to  the  order  of  this  Court,  they  ought  to  have  been  personally  served 
with  the  petition,  that  they  might  answer  the  charges.  We  only  appear  as  repre- 
senting the  East  India  Company,  and  are  entirely  unacquainted  with  the  statements 
contained  in  the  petition.  But  we  submit,  that  the  Madras  Government  has  a  title 
paramount  to  the  parties  to  the  original  appeals;  the  Government  are  no  parties 
to  the  decree;  they  stand  in  the  position  of  a  landlord  in  possession  of  a  leasehold 
estate  for  arrears  of  rent.  The  property  ought  not  to  be  taken  from  the  Govern- 
ment without  giving  them  an  opportuity  of  being  heard.  They  have  a  paramount 
title,  and  ought  to  have  been  cited  by  petition.  This  is  not  a  proceeding  in  rem  but 
in  personam.  We  are  not  acquainted  with  the  [133]  practice  of  the  Courts  in 
India  in  circumstances  like  the  present.  It  may  not  be  necessary  for  the  Petitioner 
to  institute  a  fresh  suit  to  get  possession.  In  the  Court  of  Chancery  in  this  country, 
if  a  new  claimant  intervenes,  pending  litigation,  the  Court  will  not  decide  the  case 
against  the  third  party,  without  giving  him  an  opportunity  of  being  heard  ;  under 
some  circumstances  a  new  suit  is  not  necessary  against  him,  you  serve  him  with 
notice  of  a  petition,  asking  him  to  give  effect  to  a  decree,  which  he  is  interrupting. 
The  same  thing  could  perhaps  have  been  done  in  India.  Reg.  XII.  of  1809,  sec.  11, 
cl.  iv.,  shows  that  the  revenue  is  a  primary  charge,  and  that  the  Government  is 
bound  to  look  to  the  proprietor  de  facto,  as  distinguished  from  the  proprietor  de 
jure.  It  is  a  question  which  c'annot  be  satisfactorily  determined  without  going  into 
evidence;  we  ask,  therefore,  that  the  petition  may  stand  over,  to  enable  the  Govern- 
ment of  Madras  to  inform  the  Court  what  the  facts  really  are,  as  at  present  the  state- 
ments are  ex  parte.  No  doubt  there  are  other  facts  which  are  material  to  be  con- 
sidered before  the  case  is  decided.  It  may  be  an  omission  of  the  Sudder  Court  to 
put  the  Petitioner  into  possession,  but  that  cannot  affect  the  right  of  the  Govern- 
ment, which  is  quite  independent  of  any  proceedings  the  party  may  have  taken  in 
the  Court  below. 

The  Right  Hon.  Dr.  Lushington. — Their  Lordships  have  taken  into  considera- 
tion this  petition,  which  prays,  that  Her  Majesty  will  be  pleased  to  grant  a  peremp- 
tory order,  addressed  to  the  Judges  of  the  Court  of  Sudder  Dewanny  Adawlut,  or 
[134]  to  such  other  persons  and  authorities  as  to  Her  Majesty  shall  seem  fit,  com- 
manding them  to  execute  the  decree  of  Her  Majesty  in  Council,  bearing  date  the 
2nd  of  March,  1848,  and  to  put  the  Petitioner  in  possession  of  the  land  and  other 
property  awarded  to  him  by  the  decree.  , 

Their  Lordships  feel  that  in  entering  upon  the  consideration  of  this  petition  thev 
are  placed,  for  several  reasons,  in  a  position  of  considerable  difficulty:  First,  on 
account  of  the  entire  novelty  of  the  proceeding,  this  being,  so  far  as  any  of  us  are 
aware,  the  very  first  time  that  any  complaint  has  been  addressed  to  the  Judicial 
Committee,  of  the  non-execution  of  a  decree  pronounced  by  them  which  has  been 
confirmed  by  Her  Majesty  in  Council.  And,  again,  we  experience  some  difficulty 
from  the  circumstance,  that  all  the  facts  which  are  stated  in  these  proceedings  are 
entirely  ex  parte,  and  we  have  had  no  opportunity  of  ascertaining  whether  they  are 
in  strict  conformity  with  the  papers  to  which  reference  is  made  in  the  petition. 

So  far  as  we  are  enabled  to  judge  from  this  petition,  the  Sudder  Court  seems  to 
have  been  of  opinion,  that  the  property  in  question  having  been  seized  by  the  Board 
of  Revenue,  and  being  in  possession  of  that  Board,  they  had  alone  a  rightful  title, 
with  which  the  Sudder  Court  could  not  interfere,  and  consequently  they  conceived, 
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that  having  ascertained  that  fart,  they  had  discharged  their  duty  and  no  more 
depended  upon  them.  We  are  no,  m  a  situation  to  Bay  whether  that  determination 
on  the  part  of  the  Sudder  Court,  was  *ell  founded  or  not.  We  think  it  would  have 
been  infinitely  better  for  all  parties,  if  the  -rounds  on  [135]  which  the  Sudder 
Cour1  proceeded  had  been  set  forth  in  a  more  regular  form,  for  the  consideration  of 

their  Lordships.  .  .  ,  , 

There  are  other  circumstances  in  this  case,  which,  provided  they  are  incapable 
of  explanation,  certainly  tend  to  show  thai  the  present  Petitioner  has  been  sub- 
jected to  very  greai   hardship  and  detriment.     We  allude  to  the  circumstance  of 

irity  not  having  been  taken,  in  conformity  with  Reg.  VIII.  of  1818,  sec.  4.  We 
are  now  speaking,  as  already  observed,  solely  upon  what  appears  before  us  ex  parte, 
and  therefore,  we  do  not  intend  to  pronounce  any  decisive  judgment  upon  it;  but, 
supposing  all  the  circumstances  stated  in  the  petition  to  be  true,  it  would  appear 
that  this  Large  property  was  put  into  the  hands  of  Ramanadha  Baboo,  pending  the 
appeals:  that  it  has  been  wasted  and  dilapidated,  and  the  whole  property  ex- 
hausted, in  consequence  of  security  not  having  been  taken.  It  is  not,  however, 
arv  to  allude  further  to  that  point. 

Their  Lordships,  taking  all  these  circumstances  into  their  consideration,  have 
determined  to  adopt  the  following  course,  by  which  course,  we  trust,  the  rights  of 
the  East  India  Company,  if  they  have  any,  or  the  rights  of  the  Government  of 
Madras,  or  any  other  persons  purchasing  under  them,  will  be  protected,  and  which 
will  also  enable  the  Petitioner  to  put  the  Court  in  motion,  so  that  he  may  have  all 
that  he  is  justly  entitled  to  under  the  decree. 

We  intend  to  advise  Her  Majesty,  that  the  Sudder  Adawlut  be  directed  forthwith 
to  carry  into  execution  the  Order  of  Her  Majesty,  and  to  direct  the  Collectors  to 
put  the*  Petitioner  into  possession  of  the  property,  [136]  according  to  such  order 
made  in  the  decree,  reserving  to  the  Madras  Government,  and  all  persons,  except 
the  Respondents  in  the  original  appeal,  the  right  to  appear  for  their  interest, 
if    any. 

The  report  of  the  Judicial  Committee  of  the  Privy  Council,  dated  the  5th  of 
July,  1852,  and  the  Order  in  Council  made  thereon, , was  as  follows:  — 

"  The  Lords  of  the  Committee,  in  obedience  to  your  Majesty's  said  order  of 
reference,  have  this  day  taken  the  said  petition  into  consideration,  and  having  been 
attended  by  counsel  on  behalf  of  the  Petitioner,  and  likewise  on  behalf  of  the  East 
India  Company,  their  Lordships  do  this  day  agree  humbly  to  report  to  your  Majesty 
as  their  opinion,  that  the  said  Court  of  Sudder  Dewanny  Adawlut,  at  Madras,  ought 
to  be  ordered  forthwith  to  carry  into  execution  Her  Majesty's  Order  in  Council  of 
the  2nd  of  March,  1848,  made  upon  the  hearing  of  the  said  appeal,  and  to  direct 
the  Collectors  of  Guntoor  and  Masulipatam,  and  those  districts  in  which  the  Vassa- 
reddy  estates  are  situated,  to  put  the  Appellant,  Rajah  Lutchmeputty  Naidoo,  in 
possession  of  the  said  property,  in  pursuance  of  the  report  of  this  Committee,  of 
the  29th  of  February,  1848,  and  of  Her  Majesty's  Order  in  Council,  of  the  2nd  of 
March,  1848,  approving  the  same,  reserving  to  the  Madras  Government,  and  to  all 
persons,  except  the  Respondents  in  the  original  appeal,  the  right  to  appear  for  their 
interest,  if  any. 

Ber  Majesty  having  taken  the  said  report  into  consideration,  was  pleased, 
by  and  with  the  advice  of  Her  Privy  Council,  to  approve  thereof,  and  to  order, 
[137]  as  it  is  hereby  ordered,  that  the  said  Court  of  Sudder  Dewanny  Adawlut,  at 
Madras,  do  forthwith  carry  into  execution  Her  Majesty's  Order  in  Council,  of  the 
2nd  of  March,  1848,  and  that  the  said  Court  do  direct  the  Collectors  of  Guntoor  and 
Masulipatam,  and  of  those  districts  in  which  the  Vassareddy  estates  are  situated, 
to  put  the  Appellant,  Rajah  Lutchmeputty  Naidoo,  Bahadoor,  in  possession  of  the 
said  property,  in  pursuance  of  the  report  of  the  Judicial  Committee  of  the  Privy 
Council,  of  the  29th  of  February,  1848,  and  of  Her  Majesty's  said  Order  in  Council, 
of  the  2nd  of  March,  1848,  approving  the  same,  reserving  to  the  Madras  Govern- 
ment, and  to  all  persons,  except,  the  Respondents  in  the  original  appeal,  the  right  to 
appear  for  their  interest,  if  any.  Whereof  the  Judges  of  the  said  Court  of  Sudder 
Dewanny  Adawlut  at  Madras,  for  the  time  being,  and  all  other  persons  whom  it 
may  concern,  are  to  take  notice  and  govern  themselves  accordingly." 

[S.C.  5  Moo.  Ind.  App.  :i00.] 
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[138]         ON  APPEAL  FROM  THE  SUPREME  COURT  OF  JAMAICA. 

RICHARD   HILL   and   Others,— Appellants;   THE   QUEEN,— Respondent  * 

[July  19,  1852;  Feb.  20,  1851]. 

The  office  of  surgeon  of  the  district  prison  of  St.  Catherine,  in  the  Island  of 
Jamaica  (created  by  the  Acts,  5  Will.  IV.,  c.  8,  and  4  Vict.,  c.  26,  of  the  Local 
Legislation  of  Jamaica),  is  an  office  held  during  pleasure  only,  and  not 
during  good  behaviour  [8  Moo.  P.C.  155,  156]. 

Where  Justices  of  the  Peace  having  power  to  appoint  a  surgeon,  appointed 
another  in  the  place  of  one  holding  the  office,  held  (reversing  the  proceeding  in 
the  Supreme  Court  upon  a  Mandamus), 

First.  That  the  office  of  surgeon  of  the  district  prison  being  a  public  office,  held 
at  pleasure,  and  not  an  ancient  office,  the  choice  of  another  to  fill  such  office, 
by  the  Justices,  in  exercise  of  the  powers  vested  in  them  by  the  local  Act, 
5  Will.  IV.,  c.  8,  confirmed  by  the  4  Vict.,  c.  26,  was  a  determination  of  the 
first  appointment  [8  Moo.  P.C.  155]. 

Second.  That  the  office  being  full,  a  Mandamus  would  not  lie  [8  Moo.  P.C.  156J. 

Semble. — The  remedy  was  by  Quo  warranto  against  the  occupant  of  the  office. 

Special  leave  to  appeal  granted  ex  parte,  from  an  Order  of  the  Supreme  Court  at 
Jamaica  issuing  a  peremptory  Mandamus,  directing  Justices  of  the  Peace  to 
restore  a  party  to  the  office  of  surgeon  :  subject  to  the  right  of  the  Respondent 
to  move  upon  a  counter-petition  to  quash  the  leave  given  [8  Moo.  P.C.  1I9J. 

This  was  a  special  appeal  against  an  order  nisi  granted  by  the  Supreme  Court 
of  Jamaica  for  a  Mandamus,  and  against  a  subsequent  order  of  the  same  Court 
making  such  order  absolute,  and  also  against  a  further  order  of  the  Court  issuing 
a  peremptory  Mandamus.  The  Appellant,  by  such  appeal,  sought  to  discharge  the 
above  orders  as  being  from  the  commencement  void,  and  to  have  the  writs  and  pro- 
ceedings of  the  [139]  Court  consequent  thereon  quashed  by  an  Order  of  Her  Majesty 
in  Council. 

The  prosecutor,  William  Dutton  Turner,  claimed  a  right  to  the  situation  or 
appointment  of  surgeon  to  the  district  prison  of  the  parish  and  precinct  of 
St.  Catherine,  in  Jamaica,  alleging,  that  it  was  an  office  in  which  the  person  ap- 
pointed to  do  the  duties  thereof  had  a  property,  and  that  while  the  estate  or  pro- 
perty in  the  office  was  vested  in  him  he  was  wrongfully  superseded  and  amoved  by 
the  Justices  of  St.  Catherine.  That  the  Supreme  Court  of  Jamaica  had  legally  and 
properly,  at  his  instance,  exercised  a  jurisdiction  over  the  appointment  of  surgeon 
to  such  district  prison,  and  issued  a  peremptory  Mandamus  to  the  Justices  of 
St.  Catherine  to  reinstate  him  in  that  office,  although  another  person  duly  qualified, 
whom  the  Justices  had  elected  to  be  surgeon,  had  been  ousted  from  his  office  by  the 
proceedings  of  the  prosecutor. 

By  the  Jamaica  Act,  5  Will.  IV.,  c.  8,  sec.  2,  it  was  enacted,  that  there  should  be 
one  sufficient  gaol  in  each  of  the  several  parishes  of  the  Island,  and  ono  sufficient 
House  of  Correction,  for  the  purposes  of  this  Act,  and  which  gaol  and  House  of 
Correction  might  be  built  together  or  separately,  and  the  expense  of  building  and 
maintaining  such  gaol  and  House  of  Correction  should  be  paid  by  the  inhabitants 
of  each  parish  respectively;  and  the  Mayor,  Aldermen,  and  Common  Councilmen  of 
the  city  and  parish  of  Kingston,  and  the  Justices  and  vestries  of  the  several  other 
parishes,  were  thereby  authorised  and  required  to  raise  by  a  tax  a  sum  of  money 
sufficient  for  such  purpose,  and  forthwith  to  carry  the  same  into  effect,  havino-  a 
due  regard  to  the  separate  compartments  necessary  in  the  accom-[140]-modation 
and  classification  of  prisoners.  And  by  section  10,  it  was  enacted,  that  the  Mayor, 
Aldermen,  and  Common  Councilmen  of  the  city  and  parish  of  Kino-ston,  and  the 
Justices  of  the  several  other  parishes,  should,  and  they  were  thereby  empowered  and 
required,  from  time  to  time,  to  appoint  a  surgeon  to  each  of  the  prisons  and  Houses 

*  Present :  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Lei°-h, 
the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John  Patteson. 
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of  Correction,  and  hospital  and  asylum  within  their  jurisdiction,  and  which  were 
maintained  at  the  expense  of  the  parishes  respectively. 

By  another  Act  of  the  Legislature  of  Jamaica,  3  Vict.,  c.  45,  certain  parts  of 
the  bereinbefore-mentioned  Statute,  including  the  10th  section,  were  repealed ;  and 
it  was  amongsl  other  things,  enacted,  that  the  Common  Council  of  Kingston,  and 
the  Justices  of  the  Beveral  other  parishes,  should,  and  they  were  thereby  empowered 
and  required,  from  time  to  time,  to  appoint  a  surgeon  to  each  of  the  prisons  and 
Houses  of  Correction,  or  other  place  used  for  the  confinement  of  prisoners  within 
their  jurisdiction,  and  which  were  maintained  at  the  expense  of  the  parishes  re- 
spectively, and  every  physician  or  Burgeon  of  a  county  gaol,  and  every  surgeon  so 
appointed,  was  required  to  visit  every  prison  or  House  of  Correction  to  which  he 
should  be  so  appointed  once  at  least  every  morning,  and  oftener  if  necessary,  to 
;,v  prisoner  routined  therein,  whether  criminal,  debtor,  or  inmate. 

By  the  Jamaica  Act,  1th  Vict,  c.  24,  entitled  "An  Act  to  make  provisions  for 
building,  repairing,  and  maintaining  the  Gaols,  Houses  of  Correction,  and  Prisons," 
it  was  enacted  by  the  first  section,  that  from  and  after  the  1st  of  January,  1841,  the 
several  parochial  gaols  and  Houses  of  Correction  in  the  Island  [141]  should  be, 
and  the  same  were  thereby  vested  in  Her  Majesty,  her  heirs  and  successors,  and 
should  be  and  were  thereby  placed  under  the  superintendence,  management,  and 
control  of  the  Commissioners  for  superintending  the  buildings  belonging  to  the 
public  of  Jamaica. 

By  the  Jamaica  Act.  4th  Vict.,  c.  i'G,  entitled.  "  An  Act  for  the  better  Regulation 
of  the  Gaols,  Houses  of  Correction,  and  Prisons,"  the  5th  Will.  IV.,  c.  8,  and  the 
subsequent  Act,  3rd  Vict.,  c.  45.  were  repealed.  By  the  8th  section  it  was  enacted, 
"  that  it  shall  be  lawful  for  the  Justices  of  the  several  parishes,  and  they  are  hereby 
required,  to  nominate  such  keepers,  superintendents,  task-masters,  and  other 
officers,  as  to  them  may  seem  expedient,  for  every  prison  or  House  of  Correction,  or 
other  place  used  for  the  confinement  of  prisoners  within  their  jurisdiction,  to  which 
this  Act  shall  extend,  except  the  keeper  and  officers  of  the  three  county  gaols,  and 
to  remove,  as  occasion  may  require,  all  officers  so  by  them  nominated  and  appointed, 
in  order  that  no  inefficient  officer  or  officers  shall  be  continued  in  employment." 

By  the  12th  section  it  was  enacted,  "that  the  Justices  of  the  several  parishes 
shall,  and  they  are  hereby  empowered  and  required,  from  time  to  time,  to  appoint 
a  surgeon  to  each  of  the  parochial  gaols,  Houses  of  Correction,  and  other  prisons, 
within  their  jurisdiction.  And  every  physician  or  surgeon  of  a  county  gaol,  and 
every  Burgeon  so  appointed,  shall,  and  he  is  hereby  required  to  visit  every  prison 
or  House  of  Correction  to  which  he  should  be  appointed,  as  required  by  this  Act, 
and  to  report  every  court  (in  the  case  of  county  gaols)  to  the  Grand  or  Assize  Courts, 
and  in  [142]  respect  to  other  prisons,  to  the  Courts  of  Quarter  or  Special  Sessions 
in  the  several  parishes,  the  condition  of  the  gaol,  House  of  Correction,  or  other 
prison,  and  the  state  of  the  health  of  the  prisoners  and  inmates  under  his  care. 
And  lie  shall  keep  a  journal,  in  which  he  shall  enter  the  date  of  every  attendance  in 
tic-  performance  of  his  duty,  with  any  observations  which  might  occur  to  him  in 
the  execution  thereof.  And  such  journal  shall  be  kept  in  the  prison,  and  shall 
regularly  be  laid  before  the  Justices  for  their  inspection,  at  the  Courts  of  Quarter 
(.]■  Special  Sessions  of  every  parish,  every  three  months,  and  shall  be  signed  by  the 
chairman  of  the  Court  of  (hunter  or  Special  Sessions,  in  proof  of  their  having  been 
there  produced."  By  the  15th  section  it  was  enacted.  '"  that  the  governor  shall  have 
authority  to  suspend,  for  such  time  as  to  him  shall  seem  meet,  or  to  dismiss  all.  or 
any.  of  the  officers  of  any  gaol,  House  of  Correction,  or  prison  :  and  no  person  who 
shall  have  been  bo  dismissed  by  the  governor,  shall  be  thereafter  eligible  to  be  ap- 
points! to  any  office  in  the  same,  <»r  any  other  gaol,  House  of  Correction,  or  prison, 
without  the  approval  of  the  governor,  under  his  hand;  and  in  the  event  of  the 
vacancy  in  any  office,  occasioned  by  such  dismissal  as  aforesaid,  not  being  rilled  up 
within  thirty  days  by  the  appointment  by  the  person  or  persons  authorised  by  law 
to  appoint  to  such  office,  of  a  Ht  person,  to  the  satisfaction  of  the  governor,  it  shall 
then  be  lawful  tor  the  governor  to  appoint  a  fit  person  to  such  office." 

At  a  Special  Session  of  the  Justices  of  St.  Catherine,  held  on  the  21st  of  July, 
1834,  tic  prosecutor,  Turner,  was  appointed  surgeon  of  the  parochial  gaol,  arid 
House  of  Correction,  for  the  parish  of  St.  Cathe-[143]-rine,  under  the  authority  of 

51 


HILL  V.   REG.   [1852,  1854]  VIII  MOORE,  144 

the  Act,  5th  Will.  IV.,  c.  8.  Afterwards,  a  partnership,  as  surgeons,  was  formed 
between  Turner  and  one  Bowerbank.  This  partnership  continued  until  September, 
1850,  when  it  was  dissolved  by  mutual  consent.  During  its  existence,  the  salary  was 
paid  to  either  partner  indiscriminately,  and  shared  between  them.  From  the  com- 
mencement and  until  the  termination  of  the  partnership,  the  two  partners  were 
recognised  by  the  Justices  of  St.  Catherine,  and  dealt  with  as  professional  men, 
duly  qualified,  who  by  mutual  consent  had  engaged  to  discharge  the  duties  of 
surgeon  to  the  District  Prison,  and  were  both  equally  under  the  superintendence 
and  control  of  the  Justices. 

On  the  13th  of  September,  1850,  the  Justices  of  St.  Catherine  received  an  in- 
timation from  Bowerbank,  that  the  partnership  of  Turner  and  Bowerbank  would 
terminate  on  the  next  day,  and  that  it  would  become  a  question,  in  consequence  of 
that  dissolution,  whether  the  District  Prison  should  still  be  attended  jointly,  or 
whether  it  would  be  more  satisfactory  to  the  magistrates  that  the  appointment 
should  be  held  by  one. 

At  a  Special  Session  of  the  Justices,  a  resolution  was  passed  by  the  Justices 
present,  that  "  it  was  the  opinion  of  that  board,  that  the  office  of  the  surgeon  of 
the  St.  Catherine's  House  of  Correction  and  District  Prison  was  vested  in  the  firm 
of  Turner  and  Bowerbank  at  the  date  of  the  dissolution  of  that  firm,  on  the  11th 
of  September,  then  instant,  and  that  upon  the  dissolution  of  that  firm  the  office 
became  vacant,  and  that  a  Special  Session  should  be  convened  for  the  30th  instant, 
for  appointing  a  surgeon  to  the  [144]  institution,  and  that,  for  the  meantime  only, 
Drs.  Turner  and  Bowerbank,  and  each  of  them,  should  be  appointed  surgeons  and 
the  surgeon  of  the  institution." 

The  prosecutor  addressed  a  letter  to  the  senior  Magistrate  for  St.  Catherine's, 
protesting  against  the  right  of  the  Justices  to  declare  such  office  vacated  for  the 
cause  in  their  resolutions  assigned,  and  also  protesting  against  the  appointment  of 
a  surgeon  to  the  institution,  such  appointment  being  solely  vested  in  him;  and  he 
gave  notice  that  it  was  his  intention  to  apply  to  the  Supreme  Court,  at  its  next 
sitting,  for  a  writ  of  Mandamus  directed  to  him  and  each  other  Justice  present 
at  such  Session,  to  compel  his  restoration  to  the  office  of  surgeon  to  the  House  of 
Correction  and  District  Prison;  and  that  in  the  meantime,  and  pending  his  intended 
application,  he  claimed  as  justice,  that  the  senior  Magistrate  should  refrain  from 
calling  a  Special  Session  for  the  purpose  of  appointing  a  surgeon  to  the  above 
institution. 

On  the  30th  of  September,  1850,  a  Special  Session  was  held,  at  which  the  above 
letter  was  read,  and  afterwards  a  resolution  was  moved,  that  Bowerbank  should  be 
elected  surgeon  to  the  St.  Catherine's  District  Prison  and  House  of  Correction. 
Another  resolution  was  also  moved  that  Turner  should  be  elected  surgeon  to  the 
prison;  and  upon  a  division,  Bowerbank  was  declared  to  have  been  duly  elected, 
by  a  majority  of  eleven  votes  to  one,  and  he  thereupon  entered  upon  the  discharge  of 
the  duties  of  surgeon. 

In  the  October  Term,  1850,  Turner  applied  to  the  Supreme  Court  of  Jamaica 
for  a  rule  nisi  for  a  writ  of  Mandamus  ;  the  application  being  founded  [145]  upon  his 
own  affidavit,  wherein  he  claimed  the  situation  of  surgeon  of  the  St.  Catherine's 
District  Prison,  as  an  office  of  right  belonging  to  him ;  and  after  stating,  among 
other  things,  that  Bowerbank  had  been  elected  by  the  Justices  on  the  30th  of  Septem- 
ber, 1850,  he  alleged,  that  he  had  been  always  ready  to  perform  the  duties  of  the 
office,  but  that  he  had  been  prevented  from  so  doing  in  consequence  of  the  pretended 
appointment  of  Bowerbank. 

On  this  application  an  order  was  made  by  the  Court  that  a  writ  of  Mandamus 
should  issue,  directed  to  Edward  Trueman  Guy,  senior  Magistrate,  and  all  other 
the  Justices  of  St.  Catherine's,  commanding  them  to  restore  Turner  to  the  office  of 
surgeon  to  the  St.  Catherine's  District  Prison,  with  the  emoluments  of  ri«-ht  belong- 
ing thereto,  unless  cause  should  be  shown  to  the  contrary  by  the  first  day  of  the 
ensuing  Court,  February  3rd,  1851.  Cause  was  shown  by  the  Appellants  and  the 
other  Justices  of  St.  Catherine's  ;  and  it  was  insisted  by  them,  that  the  right  and 
duty  of  appointing,  from  time  to  time,  the  surgeon  or  medical  attendant  to  the 
prison  was  vested  by  law  in  them,  and  that  they  had  rightly  and  duly  discharged 
their  duty  and  exercised  their  right  by  the  appointment  of  Bowerbank,  and  that 
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Bowerbank  was  the  Burgeon  of  the  District  Prison,  duly  appointed,  and  then  was 
in  the  lawful  discharge  of  the  duties  of  Burgeon  of  the  District  Prison.  And  it  was 
further  insisted,  thai  the  order  nisi  oughl  to  be  discharged,  inasmuch  as  in  the  case 
before  the  Court,  a  Mandamus  would  be  an  illegal  and  unjust  course  of  proceeding. 
The  Court,  (Sir  Joshua  Howe.  Chief  Justice,)  on  the  14th  of  February,  1851,  made 
the  rule  for  a  Mandamus  absolute. 

A  writ  of  Mandamus  was  accordingly  issued,  di-[146]-rected  to  Edward  Trueman 
Guy,  ami  the  other  .Justices  of  St.  Catherine's,  commanding  them  to  restore  Turner 
to  the  office  <>t'  surgeon  to  the  Si.  Catherine's  District  Prison,  or  to  show  cause  to  the 
contrary  by  the  first  Monday  of  the  ensuing  June  Court,  1851. 

The  Appellants.  Richard  Hill  and  Thomas  Witter  Jackson,  made  a  joint  return  to 
the  writ,  stating  "That  at  the  before-mentioned  session  of  the  Justices  of  St. 
Catherine's,  held  on  the  30th  of  September,  1850,  the  Justices  duly  elected  Bower- 
hank  to  the  office  of  surgeon,  and  thai  he  had  ever  since  performed,  and  was  then 
still  performing,  the  duties  of  the  office  ;  and  they  assigned  as  reasons  for  not  restor- 
ing Turner,  1st.  That  he  had  never  been  appointed  by  the  Justices  of  St.  Catherine's 
Burgeon  of  the  District  Prison  in  pursuance  of  the  Jamaica  Act  (4th  Vict.,  c.  26); 
'>ut  thai  theonly  person  who  had  ever  been  legally  appointed  was  Bowerbank,  although 
at  different  times  previously  to  the  appointment  of  Bowerbank,  Turner  and  Bower- 
hank  had  been  jointly  recognised  by  certain  of  the  Justices  as  surgeons  of  the 
District  Prison.  L'ndlv,  That  the  Justices  convened  at  a  Special  Session,  on  May 
9th,  1851,  to  consider  what  return  should  be  made  to  the  writ  of  Mandamus,  resolved, 
that  they  could  not  restore  Turner  to  an  appointment  he  had  never  legally  held; 
.mi]  that  it  was  not  expedient,  but  would  be  prejudicial  to  the  course  of  justice,  to 
remove  Bowerbank  from  the  appointment,  as  he  had  been  duly  and  legally  elected 
To  the  office." 

A  traverse  to  the  return  was  filed  by  Turner,  on  which  issue  was  joined. 

A  joint  return  to  the  writ  of  Mandamus  was  also  made  by  the  other  Appellants, 
Heslop,  Russell,  [147]  McAnuff,  and  Aris  (four  of  the  Justices),  stating,  that  they 
had  not  restored  Turner,  as  by  the  writ  they  were  commanded,  1st,  Because  the 
appointment  in  the  writ  mentioned,  of  Turner,  had  been  made  under  a  Jamaica 
Art.  5th  Will.  IV.,  c.  8  (an  Act  which  expired  December  31st,  1840),  and  not  under 
any  other  Act .  L'ndlv,  Because  they  had  not  removed  Turner  from  office,  but  they  had 
refused  to  allow  him  to  execute  the  office,  by  reason  that  he  was  not  entitled  under 
any  law  in  force  in  the  Island  to  execute  the  same.  3rdly,  Because,  after  the  31st 
December,  1840,  and  whilst  the  office  was  vacant,  namely,  on  1st  August,  1842, 
Bowerbank  was  duly  appointed  to  the  office,  and  Turner  since  then  had  never  been 
appointed  to  the  office.  4thly,  Because,  on  the  30th  September,  1850,  and  whilst  the 
office  was  vacant.  Bowerbank  was  duly  appointed  thereto,  and  had  thenceforth  faith- 
fully discharged  the  duties  thereof,  and  did  then  still  fill  the  office,  and  perform  the 
duties. 

A  traverse  to  this  return  was  filed  by  Turner,  on  which  issue  was  joined. 

A  -parate  return  was  made  by  Lyon,  another  of  the  Justices,  that  he  desired 
to  obey  the  writ,  and  to  restore  Turner. 

No  other  returns  were  made  to  the  writ. 

The  trial  of  the  issues  was  heard  before  Mr.  Justice  McDougall.  one  of  the  Judges 
of  the  Supreme  Court  of  Jamaica,  at  the  Assizes  held  for  the  county  of  Middlesex, 
in  the  Island,  when  the  jury,  under  the  direction  of  the  learned  Judge,  found  the 
following  special  verdict:  —  1st.  We  find  that  the  appointment  of  Dr.  Turner  was 
made  under  the  Act,  5th  Will.  IV.,  c.  8,  [148]  confirmed  by  the  4th  Vict.,  c.  26.  2ndly. 
We  find  that  the  prosecutor  was  not  removed  till  September  30th,  1850,  when  he  was 
removed,  and  not  permitted  to  do  the  duties  of  his  office,  the  prosecutor  being  entitled 
by  law  to  till  and  execute  the  ohVe.  3rdly.  We  find  that  Dr.  Bowerbank  was  not 
duly  appointed,  the  office  not  being  vacant,  lthly.  We  assess  damages  at  40 
shillings. 

A  motion  for  a  new  trial  was  afterwards  made  by  the  Appellants,  founded  upon 
certain  objections  made  at  the  trial  to  the  charge  by  Mr.  Justice  McDougall  to  the 
jury;  but  the  Court,  consisting  of  Sir  Joshua  Etowe,  Chief  Justice,  and  Mr.  Justice 
McDougall,  refused  to  granl  a  rule. 

\  peremptory  Mandamus  was  afterwards  issued,  directed  to  Guy  and  other  the 
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Justices  of  St.  Catherine's,  peremptorily  commanding  them  immediately  to  restore 
Turner  to  the  place  and  office  of  surgeon  to  the  House  of  Correction  and  District 
Prison  of  St.  Catherine's,  the  writ  being  made  returnable  at  the  then  next  term, 
commencing  on  the  first  Monday  in  June,  1852. 

The  Appellants  and  the  other  Justices  of  St.  Catherine's,  being  served  with  the 
peremptory  Mandamus,  made  a  return  to  the  writ,  stating  that  at  a  Special  Session 
of  the  Justices,  duly  convened,  the  Justices  present  restored  Turner  to  the  place  and 
office  of  surgeon  to  the  House  of  Correction  and  District  Prison  of  St.  Catherine's, 
together  with  the  emoluments  and  privileges  belonging  thereto,  as  they  were  com- 
manded, and  that  he  had  continued  since  to  discharge  the  duties  of  such  office. 

The  Appellants  (a  minority  of  the  Justices  of  Saint  [149]  Catherine's)  applied  to 
the  Supreme  Court  for  liberty  to  appeal  to  Her  Majesty  in  Council,  but  the  Court 
refused  to  grant  such  leave. 

The  Appellants  thereupon  applied  (July  19,  1852  *)  by  petition  to  Her  Majesty 
in  Council  for  special  leave  to  appeal  against  the  orders  and  proceedings  so  made 
and  had  in  the  Supreme  Court  of  Jamaica. 

Mr.  Rennalls,  and  Mr.  Montague  Smith,  in  support  of  the  petition. — The  proceed- 
ings are  altogether  irregular,  as  a  Mandamus  would  not  lie.  Although  the  matter 
may  not  be  strictly  an  appealable  grievance  within  the  meaning  of  the  47  and  48 
Royal  Instructions  to  the  Governor  of  Jamaica,  yet  it  is  a  proper  case  for  the  exercise 
of  the  powers  vested  in  the  Judicial  Committee  by  the  Statutes,  3rd  and  4th  Will.  IV., 
c.  41,  s.  4,  and  7th  and  8th  Vict.,  c.  69,  s.  1. 

Lord  Cranworth. — We  think  you  are  entitled  to  have  leave  to  appeal ;  but  as 
this  is  an  ex  parte  application,  and  the  point  not  free  from  doubt,  it  will  be  granted, 
subject  to  the  other  side  presenting  a  counter-petition  to  quash  such  leave  to 
appeal  (a).     The  Petitioners  must  enter  into  the  usual  security  for  costs. 

The  appeal  now  came  on  for  hearing. 

[150]  Mr.  Montague  Smith,  Q.C.,  and  Mr.  Rennalls,  for  the  Appellants. — The 
office  of  surgeon  to  the  District  Prison  is  not  an  ancient  common-law  office,  of  which 
the  duration  and  appointment  are  governed  by  ancient  usage,  but  it  is  an  office  of 
modern  origin,  created  by  the  local  legislature  of  Jamaica,  by  the  Acts,  5th  Will.  Y\  ., 
c.  8,  s.  10,  and  4th  Vict.,  c.  26.  Section  twelve  of  the  latter  Statute  authorises  the 
Justices,  from  time  to  time,  to  appoint  a  surgeon.  It  is  clear,  therefore,  that  the 
appointment  of  a  surgeon  under  the  authority  of  this  Statute  gave  to  the  person 
appointed  by  the  Justices  no  freehold  in  the  office.  The  situation  of  surgeon  to  the 
prison  in  question  is  not  a  substantive  office,  wherein  the  occupant  can  allege  that 
he  has  any  estate  or  property.  This  is  apparent  from  the  nature  of  the  duties 
lie  has  to  perform,  which  require,  that  skilful  treatment  and  watchful  and  kind 
attention  should  be  bestowed  on  the  prisoners:  and  as  they  have  not  the  power  to 
choose  or  discharge  the  medical  attendant,  it  is  obvious  that  this  state  of  things  re- 
quire, and  the  law  intends,  that  the  Justices  should  have  an  absolute  discretion  in 
regard  to  the  appointment  of  a  fit  and  efficient  person,  and  as  to  his  being  continued, 
or  a  more  efficient  person  appointed  in  his  stead.  It  was  an  office  held  during 
pleasure  only,  and  not  during  good  behaviour,  and  the  Justices  could,  in  their 
discretion,  and  in  exercise  of  the  powers  vested  in  them  by  the  twenty-fifth  section  of 
the  Act,  i  Vict,  c.  26,  suspend  or  dismiss  any  of  the  officers  of  the  Gaol,  House  of 
Correction,  or  Prison,  which  discretion  has  been,  in  the  present  instance,  impro- 
perly interfered  with.  The  authorities  upon  this  point  are  con-[151]-clusive. 
Thus,  in  Ex  parte  Sandys  (4  Bar.  and  Ad.  863),  the  Court  held  that  a  clerk  to 
Justices  in  Petty  Sessions,  who  was  appointed  by  order  of  the  Sessions,  had  no  legal 
hold  upon  his  office.  So  also  it  was  held  in  the  case  of  The  King  v.  Griffiths  (5  Bar. 
and  Aid.  731)  which  involved  the  right  to  the  office  of  steward  of  the  Tolsey  Court 
of  Bristol.  Again,  in  Smyth  v.  Latham  (9  Bing.  692),  it  was  determined  by  the 
Court  of  Exchequer  Chamber,  that  the  office  of  paymaster  of  Exchequer  bills  was 

*  Present: — Lord  Cranworth,  the  Lord  Justice  Knight  Bruce,  the  Right  Hon. 
Dr.  Lushington,  and  the  Right  Hon.  Sir  Edward  Ryan. 

(a)  As  to  the  practice  of  presenting  a  counter-petition  to  dismiss  an  order  grant- 
ing leave  to  appeal  upon  an  ex  parte  application,  see  In  re  Ames,  3  Moore's  P.C. 
Cases.  409-13. 
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an  office  beld  during  pleasure.  It  follows,  then,  in  law,  that  the  office  being  held 
during  pleasure,  the  choice  of  another  is  a  determination  and  revocation  of  the  first 
appointment  Tin  King  v.  Thame  Guardian1  EccV  (1  Strange,  115),  Rex.  v  Mayor 
of  Canterbury  (1  Strange,  674),  Smyth  v.  Latham.  The  Justices  had  m  this  ease 
as  absolute  discretion  reposed  in  them  by  law  to  remove  the  surgeon,  and  that 
,,ower  they  exercised.  Therefore,  a  .Mandamus  will  not  lie,  to  interfere  with  any 
appointment  they  may  have  made.  Had  there  been  any  pretence  for  imputing  to 
them  corrupl  or  improper  conduct,  the  Supreme  Court  might  have  granted  a 
criminal  information  against  them.  But  here  the  Court  usurps  a  power  which  the 
law  confides  to  the  Justices.  Another  objection,  which,  we  submit,  is  fatal  to  the  whole 
proceedings,  is.  that  the  proceeding  by  Mandamus  was  not  a  fit  and  proper  way  of 
trying  the  right  to  the  office  as  between  the  Respondent  and  Bowerbank.  The 
Justices  in  whom  the  power  of  appointment  resides,  made  the  appointment,  bona  fide, 
in  September,  L850,  when  the  otfiee  became  full.  On  that  ground  alone,  even  [152] 
if  the  Court  below  was  right  in  treating  the  otfiee  as  a  substantive  independent 
office,  the  Mandamus  was  granted  improvidently,  inasmuch  as,  if  the  prosecutor  had 
anv  remedy  at  all.  it  was  by  Quo  warranto  against  the  occupant  of  the  office. 
Barley  v.  The  V"""  (12  Clk.  and  Fin.  520),  The  Kvtvg  v.  Attwood  (4  Bar.  and  Ad. 
481),  The  hiit;/  v.  Beedle  (3  Add.  and  Ell.  467).  The  whole  proceedings  in  the 
Supreme  Court,  being  contrary  to  law,  ought  to  be  set  aside,  in  order  that  the 
appointment  of  the  Justices  in  September,  1850,  may  have  effect. 

Mr.  11.  ii i  11,  Q.C.,  and  Mr.  Middleton,  for  the  Respondent. — A  new  case  is  now 
set  up  by  the  Appellants,  which  was  not  argued  in  the  Court  below.     It  is  now  urged 
that   the  otfiee  being   full,   the   proper    remedy   was   by   Quo    warranto,   and  that   a 
Mandamus  will  not  lie.     Xo  such  objection  was  taken  in  the  colony,  and  we  submit, 
that  this  Court,  as  an  appellate  Court,  will  not  decide  an  appeal  upon  grounds  not 
brought    forward  in  the  Colonial  Court.      It  cannot,  be  now  entertained.      Whetner 
this    Court   has    indeed    any   jurisdiction   to   entertain   this    appeal,    is    a   question. 
There  could  be  no  writ  of  error  at  common  law  on  a  Mandamus,  and  no  Statute  or 
other  law  either  of  Great  Britain  or  Jamaica  exists,  whereby  error  can  be  brought 
on  a  Mandamus  issued  in  that  colony,  and  in  appeals,  and  complaints  in  the  nature 
of  appeals,  the  Judicial  Committee  possess  only  the  same  jurisdiction  as  the  Queen 
in  Council  possessed  before  the  3rd  and  4th  Will.  IV.,  c.  41.     The  Statute,  7th  and 
8th  Vict.,  c.  6,  which  e\-[153]-tends  the  jurisdiction,  does  not  contemplate  a  case  like 
this.     Here  there  is  no  error  or  defect  in  the  record  or  proceedings  alleged.     Neither 
did  the  Appellants  except  upon  this  point  to  the  ruling  of  the  Judge  at  the  hearing, 
when  they  could  have  presented  a  bill  of  exceptions ;  but  as  they  did  not  adopt  that 
mode  of  proceeding,  the  right  of  appeal  is  gone.     Another  objection   is,  that  the 
Appellants  have  no  right  to  appeal  without  the  concurrence  of  the  other  Justices,  or 
at  least  a  majority  of  them,  which  they  have  not  obtained.      Nothing  has  occurred 
from  the  commencement  of  Turner's  appointment  up  to  the  present  time  in  any  way 
to  destroy  or  diminish  his  fitness  and  qualification  for  the  office  to  wdiich  he  was 
duly   appointed    in    1834.     His    appointment  certainly   did   not   determine   on   the 
expiration  of  the  Jamaica  Statute.  5  Will.  IV.,  c.  8.     The  other  Statutes,  3  Vict.,  c. 
45,  ami   !   Vict.,  c.  -1   and  c.  26  respectively,  being  affirmative  and  prospective,  did 
not   prejudice  bis  appointment,  which  had  been  made  previously  to  the  passing  of 
those  enactments.     The  Respondent  never  resigned  his  office;  therefore,  the  alleged 
appointment  of  Bowerbank  to  such  otfiee  was  a  nullity.     The  Colonial  Statutes  do 
n.it  authorise  tin-  appointment  of  two  persons  to  the  office  :  indeed,  two  persons  could 
not  be  appointed  to  such  office  at  CQmmon  law.      There  never  was  any  appointment 
of  the  firm  of  Turner  and  Bowerbank.     If  there  had  been,  the  dissolution  of  partner- 
ship would  not  have  vacated  it.     The  twenty-fifth  section  of  a  local  Act,  4  Vict.,  c.  26, 
relied  on   by  the  Appellants,   only  authorises  the  Justices  to   suspend  or  dismiss 
officers  of  the  Gaols  ami  House,  of  Correction.     Now  such  power  is  given  by  the 
twelfth  [154]  section,  creating  the  office;  it  does  not  empower  them  to  displace  the 
Burgeon.     I  pon  a  sound  construction  of  the  Statutes  creating  this  office,  it  is  clear, 
from  the  very  nature  of  the  duties,  that  it  is  an  office  held  during  good  behaviour: 
then-fore,  the  case  of  Ex  ,,<nte  Sandys  (4  Bar.  and  Ad.  863),  and  the  other  authorities 
upon  that,  point  relied  upon  by  the  Appellants,  do  not  apply. 
Judgment   was   reversed. 
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The  Right  Hon.  Sir  John  Patteson  (Feb.  23,  1854).— The  writ  of  Mandamus  in 
this  case  states,  that  Dr.  Turner  was  duly  appointed  to  the  office  of  surgeon  to  the 
House  of  Correction,  and  that  he  has  been  illegally  removed  from  it,  and  prays 
that  he  may  be  restored.  A  return  having  been  made,  and  certain  issues  joined, 
on  which  a  verdict  was  given  in  favour  of  Dr.  Turner,  a  peremptory  Mandamus 
lias  issued :  against  all  which  proceedings  certain  of  the  Justices  of  the  parish  have 
appealed. 

The  first  question  is,  whether  Dr.  Turner  has  such  a  tenure  and  property  in  the 
office  that  his  restoration  to  it  can  be  properly  made  the  subject  of  a  writ  of 
Mandamus.  He  contends,  that  he  held  the  office  during  good  behaviour;  the 
Justices,  on  the  other  hand,  contend,  that  he  held  it  only  during  pleasure. 

The  office  is  not  an  ancient  office,  so  as  to  be  governed  by  the  rules  of  the  common 
law,  but  was  created  by  an  Act  of  the  Legislature  of  Jamaica,  5  Will.  IV.,  c.  8,  and 
continued,  with  certain  modifications,  by  an  Act,  the  4th  Vict.,  c.  26. 

The  12th  clause  of  the  latter  Act  directs,  that  the  Justices  shall  appoint  a 
surgeon,  and  describes  the  [155]  duties  of  his  office,  but  has  no  express  enactment 
as  to  the  tenure  of  the  office,  the  time  during  which  it  shall  be  held,  or  the  mode  of 
removal  from  it. 

These  must  be  ascertained  by  a  consideration  of  the  nature  of  the  office,  and  of 
the  scope  and  provisions  of  the  Act,  according  to  the  rule  laid  down  by  the  Court 
of  Exchequer  Chamber  in  the  case  of  Smyth  v.  Latham  (9  Bing.  692).  That  case 
differs  from  the  present  in  some  circumstances,  but  the  principle  is  there  clearly 
established.  Their  Lordships,  adopting  that  principle,  and  looking  at  all  the 
provisions  of  the  Jamaica  Acts,  cannot  fail  to  see  that  the  duties  of  the  office  are 
such,  that  any  individual  may  be  fully  capable  of  performing  them  when  ap- 
pointed, and  yet  may,  from  various  circumstances,  quite  consistent  with  his  having 
been  and  being  of  good  behaviour,  become  inefficient,  or  be  placed  in  such  a  position 
as  that  he  ought  not,  with  due  regard  to  the  public  service,  to  be  continued  in  the 
office;  and  we  are  of  opinion,  that  the  Legislature  of  Jamaica  intended  to  leave  the 
question  of  continuance  in  the  office  in  the  discretion  of  the  Justices.  It  is  true, 
that  the  12th  clause  of  the  4th  Vict.,  c.  26,  does  not  so  expressly  enact,  and  that 
the  8th  clause  of  the  same  Act  does  contain  such  express  enactment,  as  to  certain 
offices  specified  in  that  clause,  with  the  addition  of  the  words  "  and  other  officers  as 
to  them  may  seem  expedient ;"  and  the  25th  clause  enables  the  governor  to  dismiss 
all  or  any  officers  of  the  House  of  Correction,  without  specifying  the  officers.  But 
the  argument  raised  from  the  language  of  those  clauses,  against  such  power  of 
dismissal  with  regard  to  the  surgeon,  because  such  language  is  not  used  in  the 
12th  clause,  is  by  no  means  satisfactory;  the  Legislature  may  have  [156]  intended 
the  8th  and  25th  clauses  to  apply  to  all  officers  appointed  by  the  Justices,  and 
may  have  inserted  the  12th  clause  only  for  the  purpose  of  obliging  them  to  appoint 
a  surgeon  ;  or,  if  this  be  not  so,  there  is  yet  no  inconsistency  in  holding,  that  the  12th 
clause  gives  the  surgeon  to  be  appointed  under  it  a  tenure  during  pleasure  only, 
there  being  no  words  in  that  clause  which  give  him  a  different  tenure. 

Upon  the  whole,  their  Lordships  are  of  opinion,  that  Dr.  Turner  held  his  office 
only  during  pleasure,  at  the  discretion  of  the  Justices,  and  it  is  well  established 
that  the  Courts  of  law  will  not  interfere  by  Mandamus  with  the  exercise  of  that 
discretion. 

This  being  the  view  which  their  Lordships  take  of  the  case,  it  follows  that  all 
the  proceedings  by  Mandamus  were  wrong,  and  that  their  Lordships  must  advise 
Her  Majesty  to  reverse  the  judgment  for  a  peremptory  Mandamus  pronounced  by 
the  Court  below. 

It  is  here  right  to  add,  that  the  objection  now  taken  to  the  proceeding  by 
Mandamus,  does  not  appear  to  have  been  taken  in  the  Court  below,  or,  at  all 
events,  if  taken  at  all,  not  to  have  been  pressed,  and  their  Lordships,  therefore, 
are  not  to  be  considered  as  expressing  any  opinion,  that  if  the  tenure  of  the  office 
had  been  during  good  behaviour  they  would  not  have  held  the  judgment  for  a 
peremptory  Mandamus  to  be  right.     No  costs.     Judgment  reversed  (a). 

(a)  See  Viner's  Abr.,  tit.  "  Mandamus  "  (G)  8,  where  it  is  stated,  upon  the 
authority  of  an  anonymous  case  in  Comberbach's  Reports,  p.  41,  that  a  Mandamus 
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[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Privy  Council,  3.  Leave  to  appeal;  tit. 
CROWN  OFFICE,  D.  Mandamus,  2.  k.  to  admit,  elector  restore  /<>  offices,  ii. 
In  what  cases  granted;  V.  Quo  warranto,  2.  Against  whomandfor  what  offices, 
b.  Parochial  Offices;  tit.  PUBLIC  OFFICER,  E.  In  other  cases,  1.  Appointment, 

•_'.  Determination  of  Appointment.  As  to  special  leave  to  appeal  (a)  in  civil 
cases,  Bee  note  to  L'.temei/er  v.  ObermuUer,  L837,  2  Moo.  P.C.  at  p.  125;  (b)  in 
criminal  cases,  see  note  t>>  In  re  Ames,  1841,  3  Moo.  P.C.  at  p.  413.] 


[157]  (>N  APPEAL  FROM  NEWFOUNDLAND. 

HUGH  ALEXANDER  EMERSON,— Appellant;  THE  JUDGES  OF  THE  SUPREME 
COURT  OF  NEWFOUNDLAND,— Respondetits  *  [Nov.  29,  1852,  and  Feb. 
16.   1854]. 

An  order  nisi  for  striking  an  attorney  and  practitioner  of  the  Court  of  New- 
foundland off  the  Rolls  of  that  Court,  unless  cause  to  the  contrary  should  be 
shown  in  four  days,  made  absolute  upon  no  cause  being  shown,  notwithstanding 
an  application  made  by  him  for  enlargement  of  time  to  enable  him  to  pre- 
pare his  defence,  reversed  by  the  Judicial  Committee  as  being  irregularly 
and  improperly  made  by  the  Court. 

The  Appellant  in  this  case  w-as  an  attorney  and  practitioner  of  the  Supreme 
Court  at  Newfoundland.  He  had  been  admitted  in  1825,  and  had  filled  continuously 
for  twenty  years,  the  office  of  Solicitor-General  of  the  colony,  and  held  that  office 
at  the  date  of  the  orders  complained  of.  The  appeal  was  brought  against  a  rule 
absolute,  dated  the  10th  of  April,  1852,  made  by  the  Judges  of  the  Court  of  New- 
foundland, striking  the  Appellant  off  the  roll  of  attorneys  of  that  Court. 

The  circumstances  under  which  this  rule  was  made  were  these:  — 

In  the  year  1835,  the  Appellant  was  instructed  by  a  person  named  Grealy  to 
recover  the  sum  of  £76  19s.  18s.  currency,  from  one  Henderson,  the  surviving 
partner  of  the  firm  of  Jordan  and  Henderson,  [158]  and  a  judgment  was  obtained 
by  him  for  that  amount.  In  the  year  1850,  Grealy  presented  a  petition  to  the 
Supreme  Court  of  Newfoundland,  stating,  that  the  Appellant  had  been  employed  as 
his  attorney  against  Henderson  in  the  year  1835,  that  judgment  was  passed  in  his 
favour  for  the  amount  sued  for,  and  that  he  believed  the  whole  sum  and  costs  had 
been  paid  to  the  Appellant  by  the  firm  of  Robinson  and  Co.,  being  freight  due  to 
the  brig  Elisabeth  ;  that  he  received  from  the  Appellant  the  sum  of  £24  only,  and 
that  £52  19s.  8d.  was  still  due  to  him  from  the  Appellant  ;  that  he  had  frequently 
applied  to  him  for  it  without  any  satisfaction,  and  had  been  at  last  recommended 
to  apply  to  the  Court  for  redress.  Grealy  filed  an  affidavit  in  support  of  his 
petition.  The  Court  directed  the  Appellant  to  answer  the  petition  on  oath.  In 
answer  to  this  petition,  the  Appellant  filed  an  affidavit,  admitting  having  been 
employed  as  alleged,  and  having  recovered  some  money,  but  stating  that  he  had  not 
the  least  recollection  of  the  amount  so  recovered,  nor  could  he  ascertain  it,  inas- 
much as  all  his  books  and  papers  had  been  lost  in  a  fire  which  consumed  his  dwelling- 
house  in  1847  :  thai  whatever  amount  he  had  recovered  for  Grealy  he  had  paid  over 
to  him,  and  had  taken  his  receipt,  but  which  receipt  was  also  burned;  that  from 
that  time  till  this  petition,  he  had  never  heard  of  the  subject.  Grealy  filed  an 
affidavit  in  reply,  stating  that  he  had  applied  personally  many  times  to  the  Appel- 
lant for  the  money,  and  that  the  Appellant  always  promised  to  pay  him. 

When  the  case  cam.'  on  before  the  Court,  the  Appellant  pressed  upon  the  Court 
ile-  hardship  of  being  called  upon  to  answer  a  charge  after  fifteen  years,  when  all 

to  restore  a  surgeon  to  an  hospital  was  denied,  because  it  was  not  in  the  power  of 
the  Court,  nor  was  it  a  public  office.     And  see  S.P.  3,  New  Abr.  532. 

*  Present:  The  Righl  Bon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Lei"-h, 
the  Righl  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John  Patteson 
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his  papers  were  destroyed,  and  no  demand  [159]  had  been  made  upon  him  during 
that  period.  The  Court  made  an  order  dismissing  the  petition,  but  without 
prejudice  to  any  action  which  the  Petitioner  might  hereafter  bring  against  the 
Appellant,  on  terms  that  the  Appellant  was,  within  one  week,  to  file  an  undertaking 
not  to  plead  or  rely  upon  the  Statute  of  Limitations  in  such  suit,  otherwise  the 
Petitioner  was  to  be  at  liberty  to  proceed  to  trial  upon  this  issue,  namely,  Whether 
the  Appellant,  as  attorney  for  the  Petitioner,  in  the  action  against  Henderson,  did 
receive,  in  the  said  cause,  or  under  any  writ,  process,  or  judgment  therein,  any 
and  what  sum  of  money  over  and  above  the  sum  he  paid  to  the  Petitioner,  and 
which  ought  to  have  been  paid  to  the  Petitioner  on  account  thereof,  with  liberty 
for  Plaintiff  and  Defendant  to  be  examined  at  the  trial.  The  Appellant  declined 
to  file  the  undertaking,  and  an  action  was  thereupon  commenced  against  him.  and 
a  declaration  delivered  therein  upon  the  feigned  issue  directed  by  such  order. 
The  Appellant  pleaded  the  Statute  of  Limitations,  but  the  Court  ordered  the  plea 
to  be  taken  off  the  file  with  costs.  The  feigned  issue  was  tried  in  December,  1851, 
when  the  jury  made  the  following  special  verdict: — "There  is  no  satisfactory 
evidence  to  show  the  amount  received  out  of  the  freight  of  the  Elizabeth,  on  the 
execution  of  Grealy  v.  Hendersan ;  but  it  appearing  to  the  jury,  from  the  amount 
of  freight  stated  to  be  earned  by  the  Elizabeth,  after  allowing  reasonable  disburse- 
ments, there  should  have  been  sufficient  to  satisfy  the  execution,  or,  if  otherwise, 
there  was  property  by  which  the  amount  might  have  been  recovered,  as  appears 
by  the  satisfying  of  a  subsequent  execution  against  the  said  Henderson  at  the  suit 
of  H.  A.  Emerson,  Esq.;  [160]  the  jury,  therefore,  find  a  special  verdict  for  the 
Plaintiff.  £52  19s.  8d.  currency.'"  The  Appellant  then  moved  the  Court  to  have 
the  verdict  entered  for  him  on  the  ground  of  the  finding  of  the  jury  being  in  law  a 
verdict  for  the  Defendant,  or  that  the  verdict  should  be  set  aside  and  a  new  trial 
granted;  but  the  Court  refused  both  applications,  and  discharged  the  rule  nisi 
obtained  on  behalf  of  the  Appellant. 

The  Appellant  then  desired  an  investigation  of  the  accounts  of  Henderson's 
estate,  by  which  it  would  appear  what  sums  he  had  actually  received  from  the 
freight  of  the  Elizabeth,  and  for  that  purpose  filed  a  petition  against  the  admini- 
stratrix of  Jordan  Henderson,  and  made  an  affidavit  in  support  of  it;  and  the  Court 
afterwards  made  an  order  calling  upon  such  administratrix  to  file  an  inventory 
and  account  of  the  estate  and  effects  of  her  deceased  husband.  In  the  meantime, 
Grealy  applied  to  the  Court  for  an  order  against  the  Appellant  for  payment  of  the 
amount  of  the  verdict,  with  interest,  and  whilst  this  application  was  being  argued, 
the  sheriff  brought  into  Court  the  writ  book,  in  which  he  discovered  certain  entries 
of  proceedings  in  the  cause  of  Grealy  v.  Henderson,  by  which  it  appeared,  that  the 
Appellant  had  issued  an  attachment  against  the  vessel  Elizabeth  for  £20  0s.  2d. 
sterling,  the  debt  due  to  Grealy,  and  that  the  demand  had  been  satisfied.  Upon  this 
discovery,  the  Appellant,  being  advised  of  his  inability  to  produce  any  documentary 
evidence,  in  consequence  of  the  entire  destruction  of  his  books  and  papers,  or  to 
afford  any  conclusive  explanation,  in  consequence  of  the  great  lapse  of  time,  the 
event  occurring  so  long  previous,  paid,  under  protest,  Grealy's  claim  and  costs. 

Upon  the  Court  being  informed  that  the  matter  was  [161]  disposed  of,  the  Chief 
Justice  observed,  that  the  Court  would  give  judgment  in  the  matter  on  the  following 
morning.  Accordingly,  on  the  next  morning,  (the  6th  of  April,)  the  Chief  Justice 
Brady  delivered  a  written  judgment,  which  did  not  contain  any  decision  of  the 
Court  on  the  matters  formerly  at  issue  in  the  cause  of  Grealy  v.  Emerson,  but  con- 
sisted of  a  long  and  elaborate  review  of  the  course  taken  by  the  Appellant  in 
reference  to  the  petition  of  Grealy,  and  the  proceedings  subsequent  to  the  filing 
thereof;  and  the  judgment  concluded  by  ordering  the  Appellant  to  show  cause,  in 
four  days,  why  he  should  not  be  struck  off  the  Rolls  of  the  Court.  It  did  not  appear 
that  any  notice  had  been  given  of  the  intention  of  the  Court  to  give  such  judgment, 
nor  had  any  motion,  application,  or  complaint  been  made  by  any  person  whatever 
to  the  Court  against  the  Appellant  in  reference  to  his  conduct. 

The  Appellant  was  served  with  the  rule  to  show  cause  on  the  same  evening, 
and  he  applied  on  the  next  day  but  one  following  for  inspection  of  the  documents 
on  which  the  judgment  was  founded,  and  also  for  a  copy  of  the  judgment,  to  enable 
him  to  prepare  his  defence,  but  was  enable  to  obtain  them,  as  lie  was  informed  that 
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the  papers  were  with  the  Chief  Justice,  and  would  not  be  returned  to  the  office  till 

the  9th  or  10th  of  the  month. 

The  Appellant  thereupon  made  an  affidavit  ol  the  facts  with  reference  to  his 
application  to   inspeel    the   papers,  thai    he  had  not.   up   to   the   morning  of  the 

10th  of  \pril  the  day  on  which  the  rule  was  returnable,  seen  the  papers,  and  had 
not  time  since  the  service  of  the  rule  to  make  the  necessary  preparations  tor  his 
defence  in  a  matter  so  vitallv  important  to  him;  [162]  and  upon  the  rule  being 
called  upon,  on  the  10th  of  April,  which  was  the  last  day  of  term,  he  moved  tor  an 
enlargement  of  the  rule  until  the  first  day  of  the  next  term,  to  afford  him  time  to 
prepare  his  defence,  and  urged  that,  according  to  the  law  and  practice  of  the  Court, 
il  was  no,  competent  for  the  Court  to  call  upon  an  attorney  to  answer,  or  for  the 
Court  to  discuss  such  a  rule,  upon  the  last  day  of  term. 

\t  half-past  three  ..clock  of  the  same  day,  the  Chief  Justice  refused  to  grant 
such  enlargement,  and  stated  that,  unless  cause  was  shown  before  the  rising  of 
the  Court  on  that  day,  the  rule  would  be  made  absolute.  Shortly  after  five  o'clock 
in  the  afternoon  of  that  day  the  Chief  Justice  called  upon  the  Appellant's  counsel 
to  show  cause  against  the 'rule,  when  he  informed  the  Court  that  he  could  not 
show  cause,  as  he  was  not  prepared  to  do  so  for  want  of  time  to  prepare  his 
defence,  when  the  Chief  Justice  ordered  the  rule  to  be  made  absolute,  and  im- 
mediately adjourned  the  Court. 

On  the  19th  of  the  same  month  the  Appellant  applied  to  the  Court  for  leave 
to  appeal  to  Her  Majesty  in  Council,  which  was  refused  by  the  Court,  on  the  ground 
that  the  Charter  constituting  the  Supreme  Court  did  not  authorise  them  to  permit 
an  appeal  in  such  a  case. 

The  Appellant  then  petitioned  (Nov.  29.  1852*)  Her  Majesty  in  Council  for 
leave  to  appeal  from  such  order. 

Mr.  Montague  Smith,  in  support  of  the  petition,  cited  Smith  v.  The  Justices  of 
Sierra  Leone  (3  Moore's  P.C.  Cases,  361). 

[163]  Leave  to  appeal  was  granted  upon  the  Appellant  giving  security  for 
costs. 

The  Judges  were  served  with  notice  of  the  appeal,  and  a  case  was  put  in  for 
them  as  Respondents,  by  the  solicitors  of  the  Treasury,  signed  by  the  law  officers  of 
the  Crown,  by  which  it  was  submitted  that,  for  the  reasons  set  forth  in  the  judg- 
ment of  the  Court,  the  rule  or  order  absolute  was  rightly  made,  and  ought  not  to  be 
set  aside. 

The  appeal  now  came  on  for  hearing  (Feb.  16,  1854). 

Mr.  Montague  Smith,  Q.C.,  and  Mr.  Coleridge,  for  the  Appellant. — Nothing  can 
be  more  repugnant  to  justice,  or  prejudicial  to  the  Appellant's  character,  than 
the  course  pursued  by  the  Court.  In  the  first  place,  the  proceedings  were  most 
irregular,  for  they  originated  at  the  instance  of  the  Court  itself,  a  course  contrary 
to  the  practice  of  Courts  in  this  country,  where  if  any  charge  be  brought  against 
an  officer  of  the  Court,  the  Court  directs  a  proper  person  to  apply  for  a  rule,  and 
the  matter  is  never  mentioned  by  the  Court  until  it  conies  before  them  for  full 
discussion. — [Sir  John  Patteson  :  It  does  not  appear  that  any  motion  had  been 
made  for  a  rule  to  strike  him  off  the  Rolls.] — None;  it  was  the  act  of  the  Court 
alone.  The  Appellant  is  here  charged  with  having  recovered  and  received  a  sum 
of  money,  ami  with  having  withheld  it  from  his  client;  appropriating  it  to  his 
own  use, — a  charge  involving  moss  professional  misconduct.  And  upon  a  charge 
so  grave  against  the  Solicitor-General  of  the  Colony,  the  Court  ex  mero  motu,  take 
proceedings  against  him  for  the  purpose  of  striking  him  off  the  Rolls,  which  pro- 
ceedings,  we  submit,  are  op-[164]-pressive  and  unjust.  The  Appellant  was  not 
allowed  by  the  Court  sufficient  time  to  prepare  his  defence  to  the  charges  brought 
mist  him.  The  Judges,  from  some  cause,  were  prejudiced  against  the  Appel- 
lant, and  prejudged  the  case  against  him.  They  delivered  a  written  judgment 
previously  prepared,  without  any  notice  to  him,  and  without  calling  upon  him  for 
his  defence.      He  applied  for  an  enlargement  of  the  rule  to  enable  him  to  prepare 

*  Present:  Lord  Cranworth,  the  Lord  Justice  Knight  Bruce,  the  Right  Hon. 
Dr.  Lushington,  the  Bighl  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John 
Patteson. 
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his  defence,  which  the  Judges  refused,  under  circumstances  which,  in  any  case, 
would  be  harsh  and  unjust.  Such  a  sentence,  in  the  absence  of  any  sufficient 
grounds  to  sustain  it,  cannot,  we  submit,  be  allowed  to  remain,  but  must  be  reversed, 
and  the  Appellant  restored  to  the  Rolls  of  Attornies  of  the  Court. 

The  Attorney-General  (Sir  A.  Cockburn),  with  whom  was  Mr.  Welsby,  for  the 
Respondents. — I  do  not  appear  to  support  this  judgment:  the  duty  of  the  Attorney- 
General,  on  behalf  of  the  Crown,  is  to  render  assistance  to  the  Court  in  arriving  at  a 
conclusion  which  will  do  justice  to  the  parties  most  concerned.  On  behalf  of  the 
Crown,  I  beg  to  express  a  strong  and  unqualified  opinion  that  the  judgment  cannot 
stand,  and  ought  to  be  reversed,  as  the  Appellant,  whose  interests  are  so  materially 
involved  in  the  decision,  has  had  no  opportunity  afforded  him  by  the  Court  below 
to  answer  the  charge  preferred  against  him. 

Their  Lordships,  without  calling  for  a  reply,  delivered  judgment,  as  follows,  by 

The  Right  Hon.  T.  Pemberton  Leigh. — This  case  conies  before  their  Lordships  in 
a  very  [165]  singular  position,  for,  the  Appellant  having  j:>rayed  that  certain  orders 
of  the  Court  below  might  be  reversed,  and  the  Judges  who  pronounced  those  orders 
being  named  as  Respondents  to  the  appeal,  and  having,  by  the  printed  case  which 
they  have  put  in,  insisted  that  those  orders  were  perfectly  correct,  it  now  appears 
that  the  Attorney-General  and  the  law  officers  of  the  Crown  are  of 
opinion,  being  instructed  on  behalf  of  the  Crown,  that  those  orders,  which 
the  Respondents'  case  insists  are  perfectly  correct,  are,  in  point  of  fact,  not  capable 
of  being  maintained.  We  must  consider  that  this  case  comes  before  us  on  an  oppor- 
tunity given  to  the  Judges,  if  they  thought  fit,  to  appear.  They  were  served  with 
notice,  and  notice  was  also  given  to  the  Secretary  of  State,  and  we  think  that  we 
must  consider  that  the  law  officers  of  the  Crown  appear  here  on  behalf  of  the  Crown, 
as  instructed  by  the  Secretary  of  State,  and  that  if  the  Judges  of  Newfoundland  had 
wished  to  appear  and  support  this  judgment,  they  could  and  would  have  done  so. 

All  their  Lordships  have  to  determine  on  the  present  occasion  is,  whether  the 
two  orders  complained  of  have  been  regularly  and  properly  pronounced  or  not. 
By  one  of  these  orders  the  Appellant  is  to  be  struck  off  the  Rolls  of  the  Court  within 
four  days,  unless  in  the  interval  he  showed  cause  to  the  contrary  :  and  by  the  second 
of  these  orders,  no  cause  having  been  shown,  the  conditional  order  is  made  absolute 
and  he  is  struck  off  the  Rolls. 

Now  the  sole  question  which  their  Lordships  have  to  consider  is,  not  whether 
there  were  circumstances  in  this  case  which  might  require  explanation  on  the  part 
of  the  gentleman  against  whom  these  proceedings  were  directed,  but  whether,  sup- 
posing such  a  [166]  case  to  exist,  the  course  which  was  taken  by  the  Court  was  a 
regular  and  proper  course,  or  not.  Now  it  is  impossible  to  dissent  from  the  obser- 
vations which  have  been  made  at  the  bar,  that  the  course  which  was  taken,  in  pro- 
nouncing the  order  in  the  first  instance,  that  he  should  be  struck  off  the  Rolls  unless 
he  showed  cause,  was,  to  a  certain  degree,  and  indeed  to  a  very  great  degree,  pre- 
judging the  case,  supposing  that  case  ever  was  brought  forward.  Again,  the  order 
making  absolute  that  order  which  was  originally  conditional,  and  refusing  this 
gentleman  any  opportunity  of  giving  an  explanation,  if  explanation  was  required, 
was  a  proceeding,  as  it  appears  to  their  Lordships,  which  it  is  impossible  to  uphold. 

The  course  which  was  taken  was  irregular  also,  as  it  appears  to  their  Lordships, 
in  another  particular.  There  was  an  application  for  a  new  trial  in  a  case  pending 
between  two  parties  in  an  action  of  debt,  at  least  the  case  was  for  the  recovery  of  a 
debt  against  an  officer  of  the  Court.  In  that  proceeding  an  issue  had  been  directed 
and  tried,  and  an  application  was  made  for  a  new  trial  of  that  issue ;  but  before  that 
motion  had  been  disposed  of,  the  matter  was  settled.  The  proper  course,  therefore, 
would  seem  to  have  been  to  have  discharged  the  rule  with  costs,  as  the  cause  was  at 
an  end.  If,  in  the  course  of  those  proceedings,  anything  appeared  to  the  Court  in 
the  conduct  of  one  of  its  officers  which  required  that  an  explanation  should  be  given, 
in  order  that  it  might  be  seen,  whether  there  was  any  necessity  for  a  further  and 
severer  proceeding  against  him,  their  Lordships  are  of  opinion,  that  that  ought  to 
have  been  the  subject  of  a  separate  and  distinct  application;  that  notice  should 
have  been  given  to  this  gentleman  that  an  explanation  was  required  by  the  Court 
of  those  cir-[167]-cumstances,  and  that  upon  that  explanation  not  being  sufficient, 
the  proper  course  would  have  been  that  some  person  should  have  been  instructed 
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on  behali  of  the  Crown  to  apply  t<>  the  Court  for  a  rule  for  this  gentleman  to  show 
why  further  proceedings  should  uol  be  taken.  Their  Lordships  are  unani- 
mously of  opinion,  thai  the  course  which  was  taken  was  one  which  cannot  be  sus- 
tainedj  and  it  is  upon  these  grounds,  withoul  saying  anything  upon  the  one  hand, 
or  the  other,  as  to  the  suspicion  which  does  or  not  attach  to  this  gentleman,  that 
their  Lordships  are  of  opinion,  that  the  orders  which  have  been  pronounced  cannot 
be  maintained,  and  that  we  must  advise  Her  Majesty  to  set  them  aside. 

IDiscussed   and  distinguished   in  Newton  v.  North-Western  Provinces  (Judges  of), 

1871,  L.R.  4  P.C.  24,  25.] 


ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

WILLIAM  VALENTINE  and  Others,— Appellants;  JOHN  CLEUGH,— Respondent  * 

[July  13,  1854]. 
The  "  Telegraph." 

The  regulations  respecting  the  exhibiting  of  lights  by  vessels,  and  other  provi- 
sions guarding  against  accidents  from  collision,  made  by  the  Lords  of  the 
Admiralty,  pursuant  to  the  powers  vested  in  them  by  the  Act,  14th  and  loth 
Vict.,  c.  7it,  s.  2G.  have  the  force  of  the  Act  of  Parliament,  and  are  to  be 
strictly  and  literally  complied  with  [8  Moo.  P.C.  172]. 

By  the  Admiralty  regulations,  all  sailing  vessels  at  anchor  in  roadsteads  or  fair- 
ways are  directed  to  exhibit,  between  sunset  and  sunrise,  a  constant  bright 
light  at  the  mast-head,  so  as  to  show  a  clear,  good  light  all  round  the  horizon. 

A  barque  anchored  in  a  proper  place,  with  a  light  hoisted  on  the  larboard 
mizzen  rigging,  was  run  into  by  a  steamer  proceeding  in  her  proper  course. 
The  Court  of  Admiralty  held,  that  the  barque  had  substantially,  though  not 
literally,  complied  with  the  Act  of  Parliament  and  regulations  made  in  pur- 
suance thereof,  by  exhibiting  a  light  on  the  larboard  mizzen  rigging,  and 
that  the  light  was  more  visible  there  than  at  the  mast-head.  Upon  appeal, 
held  (reversing  such  decision)  : 

First.  That  the  regulations  were  not  complied  with,  as  the  light  ought  to  have 
been  exhibited  at  the  mast-head.  Secondly.  That  the  collision  was  attribu- 
t  al  ile  to  the  barque's  departure  from  the  regulations,  in  neglecting  to  exhibit 
the  light  at  the  mast-head,  and  that  consequently,  by  the  Act,  14  and  15  Vict., 
c.  79,  s.  28,  the  owner  of  the  barque  was  not  entitled  to  recover  against  the 
steamer  [8  Moo.  P.C.  178]. 

Costs,  on  the  reversal,  given  to  the  Appellants,  both  in  the  Court  below  as  well  as 
in  the  Appellate  Court  [8  Moo.  P.C.  178]. 

This  was  a  cause  of  damage,  civil  and  maritime,  brought  by  the  Respondent, 
the  owner  of  the  barque  [168]  Palermo,  against  the  steam-ship  the  Telegraph,  for 
damage  occasioned  by  a  collision  caused  by  the  Telegraph  running  into  and  doing 
s.i  ious  damage  to  the  Palermo,  while  she  was  lying  at  anchor  in  a  proper  place. 

The  collision  occurred  at  about  10  p.m.,  on  the  28th  of  November,  1853,  in  Bel- 
fast Lough  :  the  Palermo  being  at  anchor  near  to  Grey  Point,  with  her  head  to  the 
south,  and  with  her  starboard  side  towards  Belfast,  The  Telegraph  was  proceed- 
ing on  a  voyage  from  Belfast  for  Liverpool,  with  goods  and  passengers.  It  was 
admitted  that  the  Palermo  did  not  comply  with  the  regulations  (a)  made  by  the 

*  Present  :  The  Right  Ho,,.  Sir  John  Dodson,  the  Right  Hon.  Sir  Edward  Ryan, 
and  the  Right  Hon.  Sir  John  I'atteson. 

(a)  The  following  are  the  regulations,  dated  the  1st  of  Mav,  1852.  and  published 
in  the  Gazette,  respecting  sailing  vessels,  made  by  the  Commissioners  for  executing 
th(  office  of  Lord  High  Admiral  of  the  United  Kingdom,  in  pursuance  of  the  Statute, 

1  1th  and  15th  Vict.,  <-.  79,  s.  26,  and  directed  to  he  strictly  observed: 
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[169]  Lords  of  the  Admiralty,  pursuant  to  the  Statute,  14th  and  15th  Vict.,  c.  79, 
s.  26,  respecting  lights  to  be  exhibited  by  vessels,  and  which  require  all  sailing 
vessels  at  anchor  in  roadsteads  or  fairways,  to  exhibit  a  constant  bright  light  at 
the  mast-head  from  sunset  until  sunrise. 

The  sole  question  at  issue  was,  whether  the  non-compliance  with  that  regulation 
was  not  the  cause  of  the  collision.  Throughout  the  pleadings  on  the  part  of  the 
Palermo  it  was  stated,  that  a  light  was  hoisted,  not  at  the  mast-head,  but  in  the 
mizzen  rigging,  which,  it  was  contended,  was  the  best  position  for  it,  under  the 
circumstances.  On  the  part  of  the  Telegraph  it  was  alleged,  that  no  light  was 
visible  on  board  the  Palermo,  although  a  most  vigilant  look-out  was  kept  on  board 
the  Telegraph  ;  and  that  if  a  proper  light  had  been  exhibited  at  the  mast-head,  it 
must  have  been  seen  in  time  to  have  avoided  the  collision.  In  the  rejoinder  on  the 
part  of  the  Telegraph,  it  was  pleaded,  and  it  was  not  denied  that  the  light  was  on 
the  larboard  mizzen  rigging. 

Affidavits  were  hied  on  the  one  side,  to  show  that  the  light  was  hoisted  in  such 
a  position  as  not  to  lie  visible  to  the  Telegraph;  and,  on  the  other  side,  that  a  light 
hoisted  on  the  larboard  mizzen  rigging  was  as  visible  as  if  it  were  at  the  mast-head. 
The  [170]  witnesses  also  differed  as  to  the  state  of  the  weather  at  the  time  of  the 
collision. 

The  Judge  of  the  Admiralty  (the  Right  Hon.  Dr.  Lushington,  who  was  assisted 
by  two  of  the  Elder  Brethren  of  the  Trinity  House),  by  an  interlocutory  decree, 
dated  the  18th  of  May,  185-1,  pronounced  for  the  damage  proceeded  for.  The 
judgment  of  the  learned  Judge  was  in  these  terms:  "  The  Trinity  Masters  are  of 
opinion,  looking  at  all  the  circumstances  of  the  case,  that  a  light  hoisted  in  the  lar- 
board mizzen  rigging  was  as  visible  as  if  it  were  at  the  mast-head.  They  say,  more- 
over, that  if  any  comparison  is  to  be  drawn  between  the  two  positions,  they  think 
all  the  circumstances  of  this  case  show  it  would  be  more  visible  at  the  larboard 
mizzen  rigging  than  it  would  have  been  at  the  mast-head." 

From  this  interlocutory  decree  the  present  appeal  was  brought  by  the  owners  of 
the  Telegraph. 

The  appeal  was  argued  by  Dr.  Addams  and  Mr.  Forsyth  for  the  Appellants  ; 
and  Dr.  Haggard  and  Mr.  Willes  for  the  Respondent. 

The  principal  argument  arose  upon  a  comparison  of  the  evidence  of  the  wit- 
nesses, whether  the  light  hoisted  by  the  Palermo  in  the  larboard  mizzen  rigging- 
was  visible  to  the  Telegraph.  Upon  the  question,  whether  the  owner  of  the  Palermo 
could  recover  for  the  damage  sustained  by  the  vessel,  as  he  had  not  complied  with 
the  regulations  made  by  the  Commissioners  for  executing  the  office  of  Lord  High 
Admiral,  pursuant  to  the  Statute,  14th  and  15th  Vict.,  c.  79,  s.  26,  by  exhibiting  a 
light  at  her  mast-head,  [171]  Holden  v.  The  Liverpool  Sew  Gas  and  Coke  Company 
(3  Com.  B.  Rep.  1),  and  Fawcett  v.  The  York  and  North  Midland  Railway  Company 
(16  Q.B.  Rep.  610),  were  cited. 

Sir  John  Patteson. — This  is  a  question,  respecting  the  damage  sustained  by  the 
barque  Palermo  in  consequence  of  the  steamer,  the  Telegraph,  having  struck  her 
stern,  as  she  lay  at  anchor,  with  her  starboard  paddle-box,  and  doing  her  consider- 
able damage. 

It  appears  to  be  quite  clear,  according  to  the  evidence,  and  according  to  the 
opinion  expressed  by  the  learned  Judge  himself  in  addressing  the  Trinity  Masters, 

"  SAILING   VESSELS. 

'*  We  hereby  require  that  all  sailing  vessels  when  under  sail,  or  being  towed, 
approaching,  or  being  approached  by  any  other  vessel,  shall  be  bound  to  show,  be- 
tween sunset  and  sunrise,  a  bright  light,  in  such  a  position  as  can  lie  best  seen  by 
such  vessel  or  vessels,  and  in  sufficient  time  to  avoid  collision. 

"  All  sailing  vessels  at  anchor  in  roadsteads  or  fairways  shall  be  also  bound  to 
exhibit,  between  sunset  and  sunrise,  a  constant  bright  light  at  the  mast-head,  except 
within  harbours,  or  other  places,  where  regulations  for  other  lights  for  ships  are 
legally  established. 

"  The  lantern  to  be  used  w^hen    at   anchor,  both  by  steam  vessels   and   Bailing 
vessels,  is  to  be  so  constructed  as  to  show  a  clear,  good  light  all    round  the  horizon." 
RC.  in.  65  3 
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that  the  Palermo  was  anchored  in  a  proper  place  on  the  night  in  question.  It  ap- 
peals, also,  that  the  steamer,  the  Telegraph,  was  proceeding  from  Belfast  to  Liver- 
pool in  her  proper  course,  that  her  steering  was  proper,  and  her  speed  such  as  was 
right  and  proper.  Therefore,  there  is  nothing  wrong  by  the  owners  of  the  Palmero 
with  respect  to  anchoring,  and  there  was  nothing  wrong  by  the  owners  of  the  steamer 
with  respect  to  the  course  she  was  pursuing,  nor  the  speed  at  which  she  was  going; 
but  the  whole  question  turns  upon  the  position  of  the  light  that  was  exhibited  by  the 
Palermo. 

Now.  many  of  the  witnesses  for  the  Telegraph  say  there  was  no  light  at  all  exhi- 
bited by  the  Palermo.  We  can  easily  understand  their  saying  so;  if,  in  truth,  they 
did  not  Bee  the  light,  they  would  say  there  was  none.  But  it  does  not  follow  that 
there  should  be  no  light  because  they  did  not  see  it.  The  light  may  have  been 
placed  in  such  a  position  that  they  were  not  able  to  see  it;  but  it  is  positively  sworn 
by  the  persons  on  board  the  Palermo  that  there  [172]  was  a  light  in  the  larboard 
mizzen  rigging,  put  there  as  soon  as  she  came  to  anchor,  and  which  remained  there 
an  hour  and  a  half  previous  to  the  collision,  and  continued  burning  after  such 
collision  as  brightly  as  before. 

There  are  other  questions  as  to  the  state  of  the  weather,  and  the  witnesses  seem 
not  to  agree  upon  it.  Some  say  that  it  was  rainy,  some  that  it  was  hazy,  and  others 
say  that  lights  could  be  seen  all  through  the  night  wherever  they  wyere  exhibited.  It 
is  sworn,  that  the  steamer  passed  some  thirty  vessels  that  exhibited  lights,  and  she 
did  not  strike  any  of  them.  It  is  admitted  that  the  state  of  the  night  was  such  that 
lights  could  be  seen  to  a  considerable  distance. 

All  these  difficulties  are,  however,  cleared  away,  when  we  come  to  the  question 
raised  on  the  Act  of  Parliament,  the  14th  and  15th  Vict.,  c.  79,  and  to  the  regula- 
tions of  the  Lords  of  the  Admiralty,  made  in  pursuance  of  that  Act,  which  regula- 
tions by  the  Act  have  the  force  of  the  Act  itself,  because  it  is  expressly  enacted,  that 
the  Lord  High  Admiral,  or  the  Commissioners  for  executing  the  office  of  Lord  High 
Admiral,  shall  make  regulations  as  to  the  exhibition  of  lights.  The  27th  section 
lays  down  the  rules  to  be  observed  by  vessels  passing  each  other,  where  both  are  in 
motion,  and  therefore  that  need  not  be  adverted  to.  Then  conies  the  28th  section, 
which  enacts  as  follows:  "  If  in  any  case  of  a  collision  between  two  or  more  vessels 
it  appear  that  such  collision  was  occasioned  by  the  non-observance  of  either  of  the 
foregoing  rules  with  respect  to  the  passing  of  steamers,  or  of  the  rules  to  be  made 
as  aforesaid  by  the  Lord  High  Admiral,  or  the  Commissioners  for  executing  the 
office  of  Lord  High  Admiral,  with  respect  to  the  exhibition  of  lights,  the  [173] 
owner  of  the  vessel  by  which  any  such  rule  has  been  infringed,  shall  not  be  entitled 
to  recover  any  recompense  whatsoever  for  any  damage  sustained  by  such  vessel  in 
such  collision,  unless  it  appears  to  the  Court  before  which  the  case  is  tried,  that  the 
circumstances  of  the  case  were  such  as  to  justify  a  departure  from  the  rule."  Now 
here  the  circumstances  of  the  case  do  not  appear  to  us  to  be  such  as  to  justify  a  de- 
parture from  the  rule.  In  the  Court  below,  the  Respondent,  the  owner  "of  the 
Palermo,  did  not  give  any  reason  why  the  regulations  were  not  strictly  and  literally 
complied  with;  he  docs  m.t  say  that  there  were  circumstances  such  as  justified  a 
departure  from  the  regulations  ;  he  does  not  put  it  on  that  ground  at  all.  The  27th 
section  then  goes  on,  "  And  in  case  any  damage  to  person  or  property  be  sustained 
in  consequence  of  the  non-observance  of  any  of  the  said  Rules,  the  same  shall  in  all 
Courts  of  justice  be  deemed,  in  the  absence  of  proof  to  the  contrary,  to  have  been 
occasioned  by  the  wilful  default  of  the  master  or  other  person  having  the  charge  of 
such  vessel,  and  such  master  or  other  person  shall,  unless  it  appears  to  the  Court 
before  which  the  case  is  tried  that  the  circumstances  of  the  case  were  such  as  to 
justify  a  departure  from  the  rule,  be  subject  in  all  proceedings,  whether  civil  or 
criminal,  to  the  legal  consequences  of  such  default." 

It  is  perfectly  clear,  therefore,  that  if  the  regulations  which  are  to  be  issued  by 
the  Commissioners  for  executing  the  office  ,,f  the  Lord  High  Admiral  are  not  literally 
complied  with,  and  any  collision  takes  place  ami  damage  occurs  which  is  attributable 
to  a  departure  from  the  regulations,  ami  not  under  justifiable  circumstances,  the 
party  who  has  so  departed  from  the  regulations  cannot  recover.  Then  we  have 
U74]  regulations  made  by  the  Lords  of  the  Admiralty,  and  it  is  upon  these  regula- 
tions that  the  case  really  turns.  The  regulation  regarding  sailinn-  vessels  says' dis- 
tinctly, "  all  sailing  vessels"  (the  Palermo  was  a  sailing  vessel)  "at  anchor  "—(she 
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was  at  anchor), — "  in  roadsteads  or  fairways,  shall  be  also  bound  to  exhibit,  be- 
tween sunset  and  sunrise,  a  constant  bright  light  at  the  mast-head,  except  within 
harbours  or  other  places  where  regulations  for  other  lights  for  ships  are  legally 
established."  Then  it  goes  on  to  say,  "  The  lantern  to  be  used  when  at  anchor, 
both  by  steam  vessels  and  sailing  vessels,  is  to  be  so  constructed  as  to  show  a  clear, 
good  light  all  round  the  horizon."  This  is  perfectly  plain,  except  there  be  any  diffi- 
culty with  respect  to  what  is  meant  by  "  at  the  mast-head."  It  does  not  say  at 
what  mast-head,  whether  foremast,  or  mainmast,  or  mizzenmast,  but  at  the  mast- 
head. 

Now,  in  the  course  of  this  discussion,  it  seemed  to  be  somewhat  assumed,  we 
thought,  that  the  words,  "  at  the  mast-head,"  might  mean  on  or  attached  to  the  mast. 
If  that  were  so,  it  is  obvious  that  putting  a  light  against  the  mast,  whether  on  the 
one  side  or  the  other,  must  necessarily  prevent  the  light  being  seen  all  round,  as 
it  would  be  dark  on  the  other  side  of  the  mast.  It  seemed  to  us  very  extraordinary, 
if  that  should  really  be  the  meaning;  and  upon  consulting  the  sailing  masters, 
whose  assistance  we  have,  they  tell  us  what  seems  to  be  the  true  meaning;  and 
looking  ourselves  at  the  words,  "  The  lantern  shall  show  a  clear,  good  light  all  round 
the  horizon,"  we  are  clearly  of  opinion,  that  "  at  the.  mast-head  "  means  at  the  very 
top  ;  that  if  the  top-gallantmast  is  standing,  it  must  be  at  the  top-gallantmast — 
whichever  is  the  standing  mast,  that  is  the  mast.  We  do  not  mean  one  of  the  three 
masts  as  compared  with  [175]  the  other  masts  of  the  vessel ;  perhaps  there  is  a 
choice  as  to  the  mast.  There  is  no  difficulty  in  doing  this,  there  are  halyards  by 
which  it  is  easier  to  run  a  light  to  the  top  than  to  put  it  against  the  mast.  Now  if 
the  lantern  was  at  the  very  top,  it  would  show  a  light  all  round  the  horizon. 

It  is  conceded  by  the  Respondent  that  those  who  had  charge  of  the  Palermo  did 
not  literally  comply  with  this  regulation ;  they  did  not  hoist  a  constant  bright  light 
at  any  mast-head  at  all,  but  they  hoisted  a  light  in  the  mizzen  rigging,  and  so 
far  it  is  quite  plain  that  they  departed  from  the  literal  meaning  of  the  Act  of 
Parliament,  and  the  regulations  of  the  Admiralty.  As  already  said,  the  Respon- 
dent has  not  assigned  any  special  reason  why  he  should  be  justified  in  departing 
from  the  regulation  and  the  Act  of  Parliament,  and  the  case  is  not  put  upon 
that  ground;  but  it  is  very  justly,  and  most  fairly  and  properly,  put  in  the 
address  by  the  learned  Judge  of  the  Admiralty  Court  to  the  Trinity  Master, 
"  whether  you  are  of  opinion  that  the  omitting  to  hoist  a  light  at  the  mast-head 
was  the  occasion  of  this  collision."  The  learned  Judge  goes  on  to  say,  "  The 
solution  of  this  question  must  depend  on  considerations  which  particularly  belong 
to  you  " — speaking  to  the  Trinity  Masters,  who  assisted  him — "  as  relates  to  this 
particular  case,  because  you  are  best  capable  of  judging  whether  this  vessel,  the 
Telegraph,  proceeding  from  the  port  of  Belfast,  would  be  able  to  descry  a  vessel 
with  the  same  facility,  with  a  light  hoisted  at  the  larboard  mizzen  rigging,  as  she 
would  if  it  had  been  at  the  mast-head."  The  Palermo  was  anchored,  be  it  observed, 
with  her  head  to  the  south,  about  south-south-east  or  thereabouts,  and  the  wind  was 
blowing  against  her  head,  and  the  [176]  proper  course  of  the  steamer  being  east 
by  north,  she  would  come  on  the  starboard  side  of  the  vessel,  the  light  being  in 
the  larboard  mizzen  rigging.  We  do  not  think  there  could  be  a  mistake  in  the  Court 
below  with  respect  to  the  steamer  coming  on  the  larboard  side,  and  not  the 
starboard,  because  the  evidence  is  so  clear  as  to  these  points.  But  the  learned 
Judge  goes  on  to  say,  "  If  you  are  of  opinion  that  she  would  not  " — that  is,  not 
see  the  light  so  well  as  if  it  were  placed  at  the  mast-head — "  then  I  cannot  help 
thinking  that  this  collision  might  have  been  avoided  by  hoisting  a  light  at  the  mast- 
head, and  that  it  is  fairly  to  be  inferred,  that  the  collision  was  occasioned  in 
consequence  of  its  not  being  go  hoisted."  Now  we  think  that  inference  very  fair, 
and  very  right  and  proper,  because  there  being  an  express  regulation  of  the 
Admiralty  that  the  light  is  to  be  hoisted  at  the  mast-head,  if  parties,  of  their 
own  authority,  and  without  justifiable  reason,  depart  from  such  regulations,  and 
put  a  light  somewhere  else,   it  ought  to  be  at  their  own   risk. 

Now,  as  admitted  in  argument,  it  is  not  departure  from  the  regulations  which 
would  preclude  a  vessel  from  recovering  altogether,  unless  that  was  the  occasion 
of  the  collision.  It  might  be  a  light  night,  so  that  a  vessel  could  be  seen  without  a 
light,  or  there  might  be  misconduct  on  the  part  of  the  other  vessel,  and  in  these, 
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and  other  cases  that  might  be  put,  the  party  would  be  entitled  to  recover,  although 
the  regulations  had  not  been  complied  with,  The  collision  must  be  clearly  traced 
to  a  departure  from  the  regulations  :  and  it  is  our  desire,  that  it  should  be  under- 
stood, that  those  who  depart  from  them  do  so  at  their  own  peril.  The  learned  Judge 
goes  "ii  to  Bay,  "On  the  other  hand,  if  your  nautical  knowledge  leads  you  [177] 
To  the  conclusion  that,  in  all  probability,  the  light  would  be  equally  discerned  in  the 
larboard  mizsen  rigging  as  at  the  mast-head,  then,  under  these  circumstances, 
it  appears  it  would  tic  impossible  to  say  that  the  collision  was  occasioned  by  a  dis- 
regard of  the  terms  of  the  Art  of  Parliament," 

Now,  Dothing  can  he  fairer  than  that  way  of  putting  it,  and  it  really  is  reduced 
to  this  simple  question,  whether  the  Trinity  Masters,  and  the  learned  Judge  who 
acquiesced  in  their  view,  are  righl  in  the  opinion  at  which  they  arrived?  because  the 
whole  case  turns  on  that.  "  The  Trinity  Masters,"  the  learned  Judge  said,  "  are 
of  opinion,  looking  at  all  the  circumstances  of  the  case,  that  a  light  hoisted  in  the 
larboard  mizzen  rigging  was  as  visible  as  if  it  were  at  the  mast-head."  No  doubt 
it  might  be  as  visible  to  persons  on  the  larboard  side  of  the  vessel,  but  was  it  as 
visible  to  all  persons?  that  is  the  question.  He  then  proceeds:  "They  say,  more- 
over, that  if  any  comparison  is  to  he  drawn  between  the  two  possitions,  they  think 
all  the  circumstances  of  this  case  show,  it  would  be  more  visible  in  the  larboard 
mizzen  rigging  than  it  would  have  been  at  the  mast-head."  Their  Lordships  are  in 
very  greal  difficulty  to  understand  how  they  arrived  at  that  conclusion.  How  it 
could  possibly  he  said  to  be  more  visible,  we  are  really  quite  unable  to  conjecture. 
We  have  had  the  advantage  of  being  assisted  by  gentlemen  fully  conversant  with 
this  subject,  who  are  clearly  of  opinion,  as  their  Lordships  also  are,  that  the 
Trinity  Masters  were  entirely  wrong  in  their  view7  of  the  case.  The  question  turns 
simply  upon  whether  or  not  the  steamer,  coming  as  she  did,  would  be  able  to  descry 
the  vessel  with  the  same  facility  with  a  light  hoisted  at  the  larboard  mizzen  rigging 
die  would  if  it  had  been  at  the  mast-head.  The  Trinity  Masters  (and  the 
[178]  learned  Judge  adopted  their  decision)  have  determined  that  she  would  be 
able  to  do  it  ;  the  Sailing  Masters  who  assist  us  entertain  a  totally  different  and 
opposite  opinion,  and  in  their  view  we  entirely  concur,  as  we  think  she  certainly 
could  not. 

Here  is  the  light  in  the  mizzen  rigging,  here  is  the  steam-vessel  coming  up ; 
and  no  doubt  the  mizzen-mast,  and  the  sail  that  was  brailed  up,  and  other  things, 
might  very  likely  have  hidden  the  light  from  view;  but,  if  it  had  been  at  the  top 
of  the  mast  it  could  not  have  been  hidden.  Therefore,  we  cannot  see  how  there  can 
he  the  slightest  doubt  on  the  question,  and  we  are  assisted  by  nautical  men  who  take 
the  same  view  of  the  case.  We  are  clearly  of  opinion,  that  the  view  taken  by  the 
Trinity  Masters  is  not  a  just  and  proper  view,  but  that  the  light  was  in  all  pro- 
hability  hidden  by  the  position  in  which  it  was  placed;  at  the  mast-head  it 
might,  and  in  all  probability  would,  have  been  seen.  It  is  to  be  observed,  that  there 
was  a  good  look-out  on  board  the  steamer,  which  fact  is  not  denied;  and,  there- 
fore, it  is  fairly  and  properly  to  be  assumed,  indeed  from  the  facts  of  the  case  it 
is  quite  apparent,  that  the  collision  was  occasioned  by  a  breach  of  the  regulations, 
in  not  placing  the  light  at  the  mast-head.  That  being  so,  by  the  Act  of  Parliament 
the  owners  of  the  Palermo  are  not  entitled  to  recover.  There  Lordships  are  of 
opinion,  that  the  decree  and  sentence  of  the  Court  below  must  be  reversed,  and  the 
cause  retained,  and  that  the  owners  of  the  Palermo  must  be  condemned  in  the  costs 
below  as  well  as  here.  The  unsuccessful  party  must  take  the  consequences  of  bring- 
ing an  action  which  he  cannot  sustain,  and  we  shall  advise  Her  Majesty  accordingly. 
[S.C.  1  Spinks  E.  and  A.  127.  As  to  (i.)  collision  regulations,  see  iunv  the  Merchant 
Shipping  Act,  L894  (57  and  58  Vict.  c.  60)  s.  419  (4);  Tutf  v.  Warman  1857, 
2  C.B.  N.S.  710:  on  app.  5  C.B.  X.S.,  573;  The  Khedive,  1880,  5  A.C.  876; 
Th<  Ar^i,,,  1900,  '.i  Asp.  Mar.  Law  Cas.  71  ;  the  Merchant  Shipping  Act,  1897 
(60  and  61    Viet.  c.   59) ;  Merchant  Shipping  (Liability  of  Shipowners)  Acts, 


note  to  Vaux  v.  Shefer,  1850-52,  8  Moo.  P.C.  89.] 
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[179]       ON  APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY. 

WILLIAM  HADDON   SMITH,— Appellant;  JOHN  DEIGHTON   and  RICHARD 
BILLINGTON  —  Respondents  *  [Nov.  29,  1852]. 

It  is  essential  to  the  validity  of  a  church-rate,  that  the  notice  required  by  the 
Statute,  58  Geo.  III.,  c.  69,  s.  1,  summoning  the  parishioners  together,  should 
clearly  apprize  them  of  the  special  purpose  for  which  the  vestry  meeting- 
is  to  be  called  [8  Moo.  P.C.  187-188]. 

A  notice  of  a  vestry  meeting  was  issued. by  the  churchwardens,  to  levy  a  rate 
for  the  purpose  of  defraying  the  expenses  incurred  by  the  churchwardens 
in  repairing  and  restoring  the  parish  church,  rendered  necessary  by  reason 
of  a  late  fire :  or  otherwise,  to  consider  the  expediency  of  borrowing  the 
amount  of  such  expenses  on  the  credit  and  security  of  the  church  rates 
pursuant  to  the  provisions  of  the  Statutes,  58  Geo.  III.,  c.  45,  or  of  the  59 
Geo.  III.,  c.  134,  and  in  case  it  should  be  considered  expedient  to  borrow 
the  amount  of  such  expenses,  to  authorize  the  churchwardens  to  take  the 
necessary  proceedings  for  that  purpose,  and  to  do  all  matters  incident  there- 
to. At  the  meeting  held  in  pursuance  of  such  notice,  it  was  resolved  :  First, 
that  the  churchwardens  should  be  authorized  to  borrow  upon  security  of 
the  church  rates,  in  payment  of  the  expenses  incurred  in  restoring  the 
church,  to  be  paid  by  annual  instalments  of  not  less  than  one-tenth  of  the  loan 
with  interest.  Secondly,  that  in  payment  of  the  first  instalment  of  the  loan, 
and  the  ordinary  expenses  of  the  parish  church,  a  rate  should  be  granted 
to  the  churchwardens.  In  pursuance  of  this  second  resolution  a  rate  was 
made  to  pay  the  first  instalment  of  the  loan,  and  also  for  the  necessary  and 
incidental  expenses  of  the  church. 

Upon  appeal,  held  (reversing  the  judgment  of  the  Court  below,  admitting  a 
libel  in  a  cause  of  subtraction  of  church  rate)  that  the  rate  was  invalid,  as 
the  notice  was  insufficient,  and  not  in  compliance  with  the  provisions  of 
the  Statute,  58  Geo.  III.,  c.  69,  s.  1.  For  although  there  was  sufficient  authority 
by  the  notice  for  the  first  resolution,  yet  that  the  notice  was  insufficient,  and 
fatal  to  the  second  resolution,  for  making  a  rate  for  necessary  and  incidental 
expenses  of  the  church  [8  Moo.  P.C.  189]. 

In  reversing  such  judgment,  the  Judicial  Committee  gave  the  Appellant  the  costs 
incurred  in  the  Court  below,  but  not  of  appeal  [8  Moo.  P.C.  189]. 

This  was  an  appeal  respecting  the  admission  of  a  libel,  in  a  cause  of  subtraction 
of  church  rate,  pro-[180]-moted  by  the  Respondents,  the  churchwardens  of  the 
parish  church  of  Saint  Michael,  Cambridge,  against  the  Appellant,  a  parishioner 
and  inhabitant  of  that  parish.  The  question  substantially  involved  in  that  cause 
was  the  validity  of  a  church  rate  made  in  pursuance  of  a  notice  calling  a  vestry 
meeting,  for  the  purpose  of  raising  a  rate  to  defray  the  expenses  of  repairs  and 
restoration  of  the  church,  which  had  been  destroyed  by  fire.  The  suit  was  brought 
in  the  Arches  Court,  by  Letters  of  request  from  the  Episcopal  Court  of  Ely. 

The  libel,  in  substance,  pleaded,  first,  that  the  church  having  been  nearly 
destroyed  by  fire  in  1849,  was  repaired  and  restored  by  the  churchwardens,  and 
opened  for  divine  service  in  1850.  Second,  that  a  great  portion  of  the  expense 
incurred  in  restoring  the  church  was  defrayed  by  voluntary  contributions,  but 
that  as  such  contributions  failed  to  cover  the  expenses  by  about  £1200,  it  was  proposed 
that  the  churchwardens  should,  with  the  consent  of  the  vestry  and  incumbent  of 
the  parish  and  of  [181]  the  Bishop  of  the  Diocese,  borrow,  upon  the  credit  of  the 
church  rates  of  the  parish,  that  sum,  and  raise  from  time  to  time,  by  rates,  the 
money  necessary  to  repay,  by  instalments,  such  principal  sum,  with  interest  on 
the  balance  due,  till  the  repayment  of  the  whole  principal,  pursuant  to  the  provisions 
of  the  Statute,  59  Geo.  III.,  c.  134,  s.  14.     The  third  article  set  forth,  that  a  meeting 


*  Present:    Lord  Cranworth,  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Dr. 
Lushington,  the  Right  Hon.  Sir.  Edward  Ryan,  and  the  Right  Hon.  Sir  John  Patteson. 
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of  the  parishioners  was  held  in  the  vestry-room,  on  the  23rd  of  January,  1851, 
pursuant  to  the  following  notice  (which  was  annexed  as  an  exhibit  in  the  cause): 
'•  Notice  is  hereby  given,  that  a  meeting  of  the  parishioners  of  the  parish  church 
of  the  parish  of  St.  Michael,  in  the  town  of  Cambridge,  in  the  county  of  Cambridge, 

will  be  held  in  the  vestry-room  of  the  said  parish  church,  on  Thursday  next,  the 
'23rd  day  of  January,  1851,  at  twelve  o'clock  at  noon,  to  levy  a  rate,  for  the  purpose 
of  defraying  the  expenses  incurred  by  the  churchwardens  in  and  about  the  repair- 
ing and  restoring  of  the  parish  church  of  the  said  parish  of  St.  Michael,  rendered 
sary  by  reason  of  the  late  fire;  or  otherwise,  to  consider  the  expediency  of 
borrowing  the  amount  of  such  expenses  on  the  credit  and  securities  of  the  church 
rates  of  the  said  parish,  pursuant  to  the  provisions  of  the  Statutes  of  the  58th 
of  Geo.  III.,  c.  45.  or  of  the  59th  of  Geo.  III.,  c.  134,  and,  in  case  it  shall  be  con- 
sidered expedient  to  borrow  the  amount  of  such  expenses,  to  authorise  the  church- 
wardens to  take  the  necessary  proceedings  for  that  purpose,  and  to  do  all  matters 
incident  thereto:  "  at  which  meeting  the  following  resolutions  were  proposed  and 
seconded,  and  carried  by  a  majority  of  the  parishioners  then  and  there  assembled: 
"  First,  that  the  churchwardens  and  all  other  proper  parties  be,  and  are  hereby 
autlio-[182]-rised  to  borrow  and  take  up  at  legal  interest,  upon  the  security  of  the 
church  rates  of  the  parish  of  Saint  Michael,  in  the  town  of  Cambridge,  the  sum 
of  £1200,  in  payment  of  the  expenses  incurred  in  the  restoration  of  the  church, 
the  said  sum  to  be  repaid  by  annual  instalments  of  not  less  than  one-tenth  part  of 
the  loan  with  interest  ;  and  that  the  churchwardens  and  all  other  proper  parties  do 
join  in  the  making  the  requisite  security  for  such  loan ;  and  second,  that  in  payment  of 
the  first  instalment  of  a  loan  of  £1200  and  interest,  and  the  ordinary  expenses  of  a 
parish  church,  a  rate  of  one  shilling  and  nine-pence  in  the  pound  be,  and  the  same 
rate  is  hereby  granted  to  the  churchwardens  of  the  parish  of  Saint  Michael."  The 
fourth  and  fifth  articles  pleaded,  that  on  the  15th  of  April,  1851,  the  churchwardens, 
with  the  consent  of  the  Bishop,  and  of  the  incumbent  of  the  parish  of  Saint  Michael, 
by  deed,  dated  on  that  day,  charged  the  church  rates  of  the  parish  with  the  payment 
of  £1200,  by  them  borrowed  in  pursuance  of  the  first  of  the  two  resolutions  of  the 
vestry  set  forth  in  the  preceding  article.  The  sixth  article  pleaded,  that  contem- 
poraneously with  the  execution  of  this  deed,  and  on  the  15th  of  April,  1851,  a 
rate  of  one  shilling  and  nine-pence  in  the  pound  was  made  in  pursuance  of  the 
second  of  the  two  resolutions  above  set  forth,  whereof  the  heading  was  as 
follows: — "  Parish  of  Saint  Michael,  Cambridge,  the  15th  day  of  April,  in  the  year 
of  our  Lord,  1851.  We,  the  undersigned,  being  the  churchwardens  of  the  said 
parish  of  Saint  Michael,  in  the  town  of  Cambridge,  in  the  county  of  Cambridge, 
and  Diocese  of  Ely,  whose  names  are  hereunder  subscribed,  do  hereby,  and  in  pur- 
suance of  an  order  [183]  made  by  the  churchwardens  and  parishioners  of  the  said 
parish  in  vestry  assembled  on  the  23rd  day  of  January  last,  rate,  tax,  and  assess 
all  the  inhabitants  and  parishioners  of  the  parish  aforesaid,  for  and  towards  the 
repayment  of  the  sum  of  £180,  (being  the  first  instalment  of  the  loan  of  £1200 
and  interest  borrowed  and  taken  up,  by  and  with  the  consent  of  the  vestry  of  the 
said  parish,  and  of  the  incumbent  thereof,  and  of  the  Bishop  of  the  Diocese  in  which 
the  said  parish  is  situated,  to  defray  the  expenses  incurred  in  and  about  the  repair- 
ing and  restoring  the  parish  church,  rendered  necessary  by  a  fire.)  and  for  and 
towards  the  sum  of  £60  (being  the  amount  of  the  other  necessary  and  incidental 
expenses  of  the  said  parish  church  for  the  current  year  ending  at  Easter  next).-' 

The  succeeding  articles  pleaded,  that  the  rate  had  been  confirmed,  but  that  the 
Appelant  had  refused  to  pay  the  rate,  and  that  the  Justices  of  the  borough  of 
Cambridge,  upon  the  Appellant  being  summoned  before  them  and  objecting  to  the 
validity  of  the  rate,  had  declared  that  they  had  no  authority  to  enforce  the  pay- 
ment of  the  rate. 

The  admission  of  this  libel  was  opposed  by  the  Appellant,  but  the  learned 
Judge  (Sir  John  Dodson)  by  his  decree,  bearing  date  the  19th  of  February,  1852, 
admitted  the  libel.  From  this  decree  the  present  appeal  was  brought,  and  now 
came  on  for  hea  ring. 

Dr.  Haggard  and  Dr.  Bayford  in  support  of  the  appeal.— The  libel  was  im- 
properly admitted  by  the  Court  below.  The  rate  in  question  was  invalid.  The 
notice  [184]  summoning  the  vestry,  at  which  the  rate  was  made,  was  defective  and 
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insufficient  as  a  notice  for  the  making  a  rate  for  the  general  annual  expenses  of 
the  parish.  The  notice  was  issued  pursuant  to  the  Statute,  58  Geo.  III.,  c.  69,  the 
first  section  of  which  enacts,  "  That  no  vestry,  or  meeting  of  the  inhabitants  in 
vestry,  of  or  for  any  parish  shall  be  holden  until  public  notice  shall  have  been 
given  of  such  vestry,  and  of  the  place  and  hour  of  holding  the  same,  and  the  special 
purpose  thereof."  In  Prideux  (Churchwarden's  Guide,  pp.  68,  71,  6th  edit.)  it  is 
laid  down,  that  it  is  essential  to  the  validity  of  a  church  rate,  that  the  notice 
summoning  the  inhabitants  together,  apprise  them  of  the  special  purpose  for  which 
the  meeting  is  to  be  called,  as  provided  by  the  above  Statute,  58  Geo.  III.,  c.  69, 
s.  1,  in  order  that  the  parishioners  may  be  duly  apprised.  The  requisites  of  this 
Statute  must  be  strictly  complied  with,  and  the  purpose  specified  in  the  notice  with 
sufficient  certainty,  otherwise  the  proceedings  are  invalid,  and  the  churchwardens 
have  no  legal  power  to  enforce  the  vote  of  the  vestry. — [The  Lord  Justice  Knight 
Bruce:  Are  not  the  words  of  the  notice  sufficient,  "  for  the  purpose  of  defraying  the 
expenses  incurred,"  "  or  otherwise  to  consider  the  expediency  of  borrowing,"  etc?] — 
They  are  not  sufficiently  explicit.  The  principal  object  of  the  notice  are  the 
repairs  of  the  fabric,  not  the  expediency  of  borrowing  money  for  general  church 
purposes.  Again,  no  mention  is  made  in  the  notice  of  the  general  annual  expenses 
of  the  parish,  incidental  to  a  church  rate,  the  amount  of  which  is,  in  this  case,  in 
comparison  with  the  whole  rate,  so  large,  that  the  rate  itself  is  on  that  ground  also 
invalid.  But  the  validity  of  the  rate  here  depends  entirely  on  the  [185]  sufficiency 
of  the  notice.  In  Blunt  v.  Earwood  (1  Curt.  648)  the  notice  for  the  meeting  was 
to  receive  the  report  of  a  committee  appointed  to  consider  a  plan  produced  at  a 
former  vestry  meeting,  and  this  notice  the  Ecclesiastical  Court  held  sufficient,  but 
the  Court  of  Queen's  Bench,  in  the  same  case,  Blunt  v.  liar  wood  (8  Add.  and  Ell. 
610),  upon  an  application  for  a  prohibition  (though  the  decision  turned  upon 
another  point),  doubted  if  it  was  a  sufficient  notice. — [Sir  John  Patteson :  In 
Glutton  v.  Cherry  (2  Phill.  373)  Sir  John  Nicholl  held,  that  it  was  not  necessary 
in  all  cases  that  notice  should  be  given  of  the  specific  purpose  for  which  a  parish 
vestry  is  convened.] — That  was  before  the  passing  of  the  Statute,  58  Geo.  III.,  c. 
69. — [Lord  Cranworth :  The  question  really  is,  whether  it  is  a  good  notice  under 
that  Statute.] — We  contend  that  the  notice  is  defective,  and  consequently  the  rate 
made  in  pursuance  of  the  resolutions  is  invalid. 

Dr.  Addams,  and  Dr.  Twiss,  for  the  Respondents. — The  notice  summoning  the 
vestry  meeting  was  a  sufficient  compliance  with  the  requirements  of  the  Statute, 
58  Geo.  III.,  c.  69,  s.  1.  The  time,  the  place,  and  the  purpose  of  the  meeting,  are 
clearly  stated,  which  is  all  that  is  required.  In  Warner  v.  Gates  (2  Curt.  318),  Sir 
Herbert  Jenner  said,  "  The  first  objection  is,  that  there  was  not  sufficient  notice 
of  the  purpose  for  which  the  vestry  was  assembled  ;  '  it  was  for  making  of  a  church 
rate  and  other  purposes.'  Certainly  there  is  no  specification  of  the  exact  object  or 
purposes  to  which  the  rate  was  to  be  applied ;  but  there  is  a  notice  that  the  meeting 
was  to  be  for  the  [186]  making  of  a  church  rate,  and  it  is  hypercritical  to  say, 
that  every  particular  circumstance  and  object  is  to  be  stated  in  the  notice." — [Lord 
Cranworth:  In  that  case  the  objection  was,  that  the  notice  was  too  general,  here 
the  Appellant  contends  that  it  is  too  particular  to  justify  the  rate.  Sir  John 
Patteson  :  Does  not  the  Court  in  that  case  seem  to  think,  that  a  notice  in  general 
terms  might  be  sufficient,  but  that  if  you  choose  to  particularise,  you  are  confined 
to  the  special  purpose  stated  in  the  notice1?  This  was  said  in  reference  to  a  question 
the  Queen's  Bench  had  asked  as  to  the  requisite  form  of  the  notice  since  the  Statute, 
58  Geo.  III.,  c.  69,  whether  it  would  be  good  if  it  specified  no  object.] — Blunt  v. 
Earwood  does  not  apply,  as  the  rate  there  made  was  resolved  at  a  meeting,  the 
notice  of  which  was  to  consider  a  plan  to  be  produced,  of  which  the  parishioners 
were  entirely  ignorant.  The  Appellant  must  be  taken  to  have  acquiesced  in  the 
rate,  as  he  made  no  protest  at  the  vestry  meeting. — [Lord  Cranworth :  Is  he  bound 
to  do  so?] — The  contention  of  the  Appellant  is,  that  the  notice  is  too  special;  but 
the  object  of  the  notice  is  sufficiently  clear ;  it  was  for  the  purpose  of  levying  a  rate, 
which  might  have  been  for  the  current  year's  expenses.  The  third  article  of  the 
libel  sets  out  the  first  resolution  of  the  vestry,  to  borrow  money  on  the  security  of 
the  rates  in  payment  of  the  expenses  incurred  for  the  restoration  of  the  church; 
and  the  second  resolution  is  for  payment  of  the  first  instalment  of  the  proposed 
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loau,  and  the  ordinary  expenses  of  the  parish  church.  The  objection  is  not  as  to 
this  being  an  improper  item  in  the  rate,  but  because  the  notice  was  not  sufficient, 
as  it  does  not  include  Mich  item.  We  submit,  however,  that  the  notice  is  not  so 
limited,  and  did  not  [187]  prevent  the  vestry  entertaining  the  question  of  the 
ordinary  expenses  of  the  church. 
Dr.  Haggard,  in  reply. 

The  Right  Honourable  Dr.  Lushington. — In  this  case  an  objection  has  been 
taken  to  the  admissibility  of  a  libel  in  a  cause  of  church  rate.  This  objection  is 
founded  upon  a  comparison  of  the  third  and  sixth  articles  of  the  libel,  as  bearing 
upon  the  Statutes,  58  Geo.  III.,  c.  45,  and  58  Geo.  III.,  c.  69,  for  the  regulation  of 
parish  vestries.  By  the  first  section  of  the  latter  Statute  it  is  enacted,  that  "no 
\.  >i  iv,  or  meeting  of  the  inhabitants  in  vestry,  of  or  for  any  parish,  shall  be  holden 
until  public  notice  shall  have  been  given  of  such  vestry,  and  of  the  place  and  hour 
of  holding  the  same,  and  the  special  purpose  thereof,  three  days  at  the  least  before 
the  day  to  be  appointed  for  holding  such  vestry,  by  the  publication  of  such  notice 
in  the  parish  church  or  chapel  on  some  Sunday  during,  or  immediately  after, 
divine  service,  and  by  affixing  the  same,  fairly  written  or  printed,  on  the  principal 
door  of  such  church  or  chapel."  The  objection  taken  here  is,  that  this  is  not  such 
a  notice  as  the  Statute  requires,  and  the  real  question  at  issue  is,  what  is  the  true 
meaning  of  the  notice  required  by  such  Statute?  Undoubtedly,  it  was  the  intention 
of  the  Legislature  in  framing  this  Statute  to  provide,  that  due  information  should 
be  given  to  all  the  parishioners  of  the  special  purpose  for  which  their  attendance  is 
required.  These  enactments  were  made  to  remedy  the  great  evils  that  had  arisen 
from  convening  a  meeting  upon  a  general  notice,  the  parishioners  being  entirely 
ignorant  of  the  [188]  particular  purpose  for  which  they  were  called  upon  to  meet. 

We  are  clearly  of  opinion,  that,  in  order  to  comply  with  the  requirements  of 
this  Statute,  the  special  purpose  intended  to  be  discussed  should  be  stated  in  the 
notice  calling  the  vestry.  This  has  not  been  done  in  the  present  case.  The  notice 
here  is  "  to  levy  a  rate,  for  the  purpose  of  defraying  the  expenses  incurred  by  the 
churchwardens  in  and  about  the  repairing  and  restoring  of  the  parish  church  of  the 
said  parish  of  Saint  Michael,  rendered  necessary  by  reason  of  the  late  fire;  or  other- 
w  is.',  to  consider  the  expediency  of  borrowing  the  amount  of  such  expenses  on  the 
credit  and  security  of  the  church  rates  of  the  said  parish,  pursuant  to  the  provisions 
of  the  Statutes,  of  the  58th  Geo.  III.,  c.  45,  or  of  the  59th  Geo.  III.,  c.  134,  and,  in 
case  it  shall  be  considered  expedient  to  borrow  the  amount  of  such  expenses,  to 
authorise  the  churchwardens  to  take  the  necessary  proceedings  for  that  purpose,  and 
to  do  all  matters  incident  thereto." 

It  is  not  difficult,  nor  can  any  doubt  be  entertained  as  to  the  meaning  which 
would  attach  to  the  words  of  this  notice.  The  subject-matter  is  confined  exclu- 
sively to  one  specific  object,  being  merely  to  levy  money  to  repair  and  restore  the 
church,  rendered  necessary  by  the  fire;  and  although  other  matters  were  in  fact 
brought  forward  at  the  meeting  so  convened,  yet  we  consider  that  the  notice  of  the 
meeting  is  exclusively  confined  to  the  statement  therein  contained,  namely,  the 
expense  of  the  repairs  of  the  church  in  consequence  of  the  fire,  and  that  this  would 
exclude  any  other  subject  not  necessary  for  such  a  purpose.  It  appears  to  us,  that 
only  one  object  was  contemplated  by  the  notice,  namely,  to  con-[189]-sider  how 
the  expenses  incurred  in  repairing  the  church  should  be  defrayed,  either  by  making 
a  rate,  or  by  borrowing  money,  and  that  the  notice  gave  no  further  information  to 
the  parishioners. 

Now,  upon  an  examination  of  the  third  article  of  the  libel,  it  appears,  that  the 
parishioners  did  adopt  one  of  the  two  ways  announced  by  the  notice  for  raising 
the  money;  they  authorised  the  churchwardens  to  borrow  the  amount  on  security 
of  the  rates,  and  we  consider  that  there  was  sufficient  authority  in  the  notice  for 
the  first  part  of  the  resolution  ;  but,  as  to  the  second  part  of  the  resolution,  the 
making  a  rate  for  the  general  expenses  of  the  parish,  we  are  all  clearly  of  opinion, 
that  the  notice  was  wholly  insufficient  for  that  purpose,  and  that  the  provisions  of 
the  Statute  have  not  been  complied  with. 

This  objection  being  conclusive,  in  our  minds,  as  to  the  invalidity  of  the  rate. 
the  result   will  be,  the  judgment   of  the  Court  below  must  be  reversed,  the  libel 
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rejected,  and  the  cause  remitted.  Their  Lordships  do  not  consider  that  they  ought 
to  give  costs  in  the  Appellate  Court,  but  they  are  of  opinion  that  the  Appellant 
ought  to  have  the  costs  in  the  Court  of  Arches. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Privy  Council,  6.  Practice,  n.  Costs; 
tit.  ECCLESIASTICAL  LAW,  XXVII.  Church  and  Chapel  Rates,  1  Making, 
d.  Notice  of  holding  Vestry  to  make.  See  Compulsory  Church  Rate  Abolition 
Act,  1868  (31  and  32  Vict.,  c.  109);  and  Prideaux's  Churchwarden's  Guide, 
16th  ed.  p.  131.] 


[190]      ON  APPEAL  FROM  THE  COURT  OF  CHANCERY,  IN  JAMAICA. 

WILLIAM  BALFOUR  and  JESSE  ALEXANDRINA  his  Wife,  and  CHARLES 
GORDON  GRAY  and  AUGUSTA  FRANCES  ELIZABETH  GRAY,— Appel- 
lants;  ELIZABETH  WATT   and  others,— Respondents  *   [Feb.    2,    1853]. 

Heard  ex  parte. 

By  the  Jamaica  Act,  8  Vict.,  c.  ±8,  entitled,  "  An  Act  to  declare  Judgments  a 
lien  upon  land,  to  abolish  arrest  in  certain  cases,  and  for  other  purposes,'' 
an  Order  made  by  the  Court  of  Chancery  in  Jamaica,  in  an  Administration 
suit,  for  the  payment  of  a  legacy,  declared  due  from  the  Testator's  estate, 
has,  when  duly  registered,  the  force  and  effect  of  a  Judgment  at  law,  and 
constitutes  the  legatee  a  judgment  creditor,  so  as  to  entitle  him  to  the  writ  of 
Venditioni  Exponas. 

This  was  an  appeal  against  two  orders  of  the  Court  of  Chancery  of  Jamaica, 
made  on  the  3rd  of  March,  1851,  for  the  payment  of  two  several  legacies  found  due, 
and  directed  to  be  paid  in  a  suit  for  the  administration  of  M'Pherson's,  the  Testator's, 
estate. 

The  Appellants,  on  the  3rd  of  January,  1850,  presented  their  petition  in  the 
causes  of  Anderson  v.  Robertson,  and  Gumming  v.  Watt,  then  pending  in  Jamaica, 
seeking  to  obtain  execution  of  two  Orders  of  the  Court,  made  on  the  23rd  of  July, 
1841),  for  the  payment  of  certain  sums  of  money  to  the  Appellants  respectively, 
out  of  the  estate  of  one  Robert  Watt,  deceased.  And  the  Appellants,  by  their 
petition,  prayed  [191]  that  they  might  be  at  liberty  to  issue  writs  of  Venditioni 
Exponas,  for  the  recovery  of  the  sums  so  ordered  to  be  paid  to  them,  in  conformity 
to  the  14th  Section  (a)  of  the  Janaica  Statute,  8  Vict.,  c.  48.  The  petition  of  the 
Appellants  was  dismissed  with  costs,  by  the  Order  of  the  3rd  of  March,  1851. 

The  Appellants  were  legatees  under  the  Will  of  Hugli  Gray  M'Pherson,  of  the 
island  of  Jamaica,  who  died  in  the  island,  on  the  22nd  of  March.  1835.  M'Pherson, 
by  his  Will,  dated  the  1st  of  August,  1834,  bequeathed  a  legacy  of  £600  to  the 
children  of  his  cousin,  Charles  Gordon  Gray;  to  which  legacy,  and  the  interest 
thereof,  the  Appellants,  Charles  Gordon  Gray,  and  Augusta  Frances  Elizabeth 
Gray,  were  declared  to  be  entitled  by  an  Order  of  the  Court  of  Chancery  of 
Jamaica,  made  in  the  cause  of  Gumming  v.  Watt,  and  bearing  date  the  23rd  of 
July,  1849.  M'Pherson,  by  his  Will,  also  bequeathed  a  legacy  of  £400,  to  the 
children  of  the  Reverend  Thomas  Steel,  to  which,  with  the  interest  thereof,  the 
Appellant,  Jesse  Alexandrina  Balfour,  late  Jesse  Alexandrina  Steel,  became  entitled, 
as  the  only  surviving  child  of  the  Rev.  Thomas  Steel,  deceased,  as  declared  by 
another  Order  of  the  Court  in  the  same  cause  of  Gumming  v.  Watt,  bearing  date 
also  the  23rd  of   July,   1849;   and,   after  making  other  provisions  respecting  his 

*  Present :  The  Lord  Justice  Knight  Bruce,  the  Lord  Justice  Turner,  the  Right 
Hon.  Dr.  Lushington,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir 
John  Patteson. 

(a)  The  provisions  of  this  section  are  similar  to  the  18th  section  of  the  British 
Statute,  1  and  2  Vict.,  c.  110,  for  abolishing  arrest  on  mesne  process. 
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estate,  the  Testator  appointed  Edmund  Francis  Green,  of  London,  since  deceased; 
Robert  Watt,  of  Jamaica;  Alexander  MTherson,  of  Scotland,  since  deceased;  and 
Kennett  MTherson,  of  Jamaica,  since  deceased,  to  be  the  executors  of  his  WilL  Watt 
alone  [192]  proved  the  Will  in  the  Court  of  Ordinary,  in  Jamaica,  and  entered  into 
the  possession  of  the  real  and  personal  estate  of  MTherson,  which  he  got  in  and 
received  to  a  very  considerable  amount.  Watt  died  in  Jamaica,  on  the  10th  of 
January,  184  1.  being  at  the  time  of  his  death  largely  indebted  to  the  estate  of  his 
Testator.  MTherson,  on  account  of  the  assets  he  had  got  in  and  received.  Watt, 
by  his  Will,  dated  the  30th  of  December,  1840,  among  other  things,  directed  that  all 
his  ju:t  debts  should  be  fully  paid  and  satisfied  as  soon  after  his  decease  as  possible, 
and  he  charged  and  made  liable  all  his  estate,  real  and  personal,  to  the  payment 
thereof,  and  he  thereby  nominated  and  appointed  James  Rait,  and  Margaret  Rait 
his  wife,  both  of  Jamaica,  and  since  deceased,  Elizabeth  Watt  (one  of  the  Respon- 
dents), and  Duncan  Robertson,  of  Jamaica.  Esq..  since  deceased,  to  be  the  executors 
and  trustees  of  his  Will. 

Shortly  after  the  death  of  Watt,  his  Will  was  duly  proved  in  the  Court  of 
Ordinary  of  Jamaica,  by  James  Rait,  and  Margaret  his  wife,  who  duly  qualified  as 
executor  and  executrix  thereof.  And,  shortly  afterwards,  Elizabeth  Watt,  one  of 
the  Respondents,  also  qualified  as  an  executrix;  and  Duncan  Robertson  after- 
wards also  qualified  as  an  executor;  and,  after  the  death  of  Rait,  and  Margaret  his 
wife,  Robertson  entered  into  the  possession  of  the  real  and  personal  estate  of  Robert 
Watt,  jointly  with  the  Respondent,  Elizabeth  Watt. 

A  Bill  was  filed  in  the  Court  of  Chancery  of  Jamaica,  on  the  22nd  of  April, 
1842,  by  Alexander  Cumming,  and  others,  against  the  Respondent,  Elizabeth  Watt, 
and  Duncan  Robertson,  as  the  surviving  qualified  executors  of  Robert  Watt,  and 
also  [193]  against  William  Stanford  Grignon,  since  deceased,  and  the  Respondent, 
Joseph  Gill  Jump,  as  the  qualified  executors  in  Jamaica,  of  James  Rait,  then  lately 
executor  of  Robert  Watt.  The  Complainants  claimed  to  be  entitled,  under  the 
Will  of  MTherson,  to  the  residuary  estate  of  the  Testator,  devised  and  bequeathed 
to  the  grandchildren  of  the  Testator's  uncle,  Alexander  MTherson,  of  Dalraddy, 
North  Britain.  And,  the  Bill  prayed,  that  an  account  might  be  taken  of  the  personal 
estate  and  effects  of  MTherson,  that  had  come  to  the  hands  of  the  Defendants,  or 
to  the  hands  of  Robert  Watt  and  James  Rait,  deceased,  respectively  ;  and  that,  if 
necessary,  an  account  might  be  taken  of  the  debts  of  the  Testator,  MTherson,  and 
of  such  of  the  specific  and  pecuniary  legacies  as  had  been  paid,  and  of  such  as 
remained  unpaid,  and  that  the  same  might  be  paid  in  a  due  course  of  administra- 
tion ;  and  for  an  account  of  the  residue  of  the  Testator's  estate,  due  to  the  com- 
plainants, and  that  the  amount  when  so  ascertained  might  be  paid,  and  the  personal 
estate  of  MTherson  applied  in  liquidation  thereof,  and  in  a  due  course  of  adminis- 
tration; and  that  the  clear  residuary  estate  of  MTherson  might  be  ascertained  and 
secured  by  the  Court,  for  the  benefit  of  all  persons  interested  therein;  and  that  in- 
asmuch as  the  personal  estate  of  MTherson  had  not  been  inx^ested  in  separate 
securities  in  the  name  of  Watt,  as  executor,  but  had  been  used  and  applied  by 
Watt  in  his  own  affairs,  and  mixed  up  with  and  then  formed  an  important  portion 
of  the  estate  of  Watt,  in  case  the  Defendants  thereto  should  not  admit  assets  of 
Watt  in  their  hands  sufficient  to  pay  the  sum  of  money  received  by  Watt  on  account 
of  the  estate  of  MTherson,  that  an  account  might  be  taken  of  the  personal  estate 
[194]  of  Watt,  and  of  the  rents  and  profits  of  his  real  estate. 

A  1  > 1 11  was  also  filed  in  the  same  Court  by  James  Anderson  and  Ann  his  wife,  late 
Ann  Watt,  a  legatee  under  Watt's  Will,  against  Duncan  Robertson  and  Elizabeth 
Watt,  for  an  account  and  payment  of  the  legacy. 

The  cause  of  Cumming  v.  Watt  came  on  to  be  heard,  and  an  Order,  dated  6th 
of  January.  L844,  was  made  therein  by  the  Court,  referring  it  to  the  Master  to 
inquire  who  were  the  grandchildren  of  Alexander  MTherson,  entitled  to  claim  as 
residuary  Legatees  under  the  Will  of  MTherson;  and  that  an  account  should  be 
taken  of  the  personal  estate  of  MTherson,  and  what  portion  thereof  was  collected 
by  Watt,  his  executor,  and  for  an  inquiry  whether  the  same  was  separately  invested 
ill  any  and  what  funds,  or  whether  it  was  blended  by  Watt  with  his  own  monies. 
Subsequently  to  this  Order,  another  Order  was  made' in  the  same  cause,  dated  the 
6th  of  June.  1846,  .Inert  in-  the  Master  to  whom  the  cause  stood  referred,  to  take 
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an    account    of    the    several    legacies    and    annuities    bequeathed    by    the    Will    of 
MTherson. 

The  Master  made  his  report  on  the  10th  of  August,  1.^46,  which  was  afterwards 
confirmed  absolute,  and  he  thereby  found,  that  the  Complainants  were  entitled  to 
claim  as  residuary  legatees  under  the  Will  of  MTherson  ;  and  the  Master  also  found, 
that  upon  taking  the  accounts  of  Watt,  as  executor  of  MTherson,  after  making  to 
Watt  all  reasonable  allowances,  there  was  a  balance  of  £10,205  10s.  8d.  sterling 
due  by  Watt  to  the  estate  of  MTherson,  and  after  deducting  from  the  balance  of 
£10,205  10s.  8d.  sterling,  the  amount  of  the  several  unpaid  legacies  and  arrears 
of  annuities,  and  the  sums  of  money  necessary  [195]  to  be  invested  and  set  apart 
for  securing  payment  of  the  annuities  (which  legacies  and  arrears  of  annuities,  and 
necessary  sums,  would  amount  to  £3433),  the  Master  found  there  would  remain  a 
free  residue  on  account  of  the  personal  estate  of  MTherson,  amounting  with 
interest,  to  the  sum  of  £6772  10s.  8d.  sterling. 

The  cause  came  on  to  be  heard  on  further  directions,  on  the  31st  of  October, 
when  the  Master's  report  was  confirmed,  and  a  decree  made  in  conformity  thereto. 

On  the  31st  of  December,  1846,  the  Appellant,  Balfour,  presented  a  petition, 
under  the  Order  made  in  the  suit  of  Gumming  v.  Watt,  on  the  31st  of  October, 
1846,  by  which  it  had  been  directed  that  Robertson  and  the  Respondent,  Elizabeth 
Watt,  the  executors  of  Watt,  should,  out  of  the  assets  of  WTatt,  to  the  extent  of  the 
sum  of  £3433  sterling,  pay  the  sums,  together  with  interest  thereon,  reported  due, 
to  the  pecuniary  legatees  and  annuitants  of  McPherson ;  and,  among  others,  a 
legacy  of  £400  to  the  children  of  the  Rev.  Thomas  Steel,  deceased,  on  their  proving 
their  title  thereto  before  the  Master.  By  the  petition  he  claimed  in  right  of  his 
wife,  the  Appellant,  Jesse  Alexandrina  Balfour,  late  Jesse  Alexandrina  Steel,  the 
legacy  of  £400,  so  bequeathed  to  the  children  of  the  Rev.  Thomas  Steel  by  the  Will 
of  McPherson,  Jesse  Alexandrina  Balfour  being  the  only  surviving  child  of  the  Rev. 
Thomas  Steel,  deceased,  and  prayed  for  a  reference  to  the  Master.  Upon  the  hear- 
ing of  the  petition,  it  was  referred  to  the  Master  to  make  inquiry  into  the  titl  ■  of 
the  Appellants,  Balfour  and  his  wife;  and  the  Master,  having  thereupon  made  his 
report,  that  the  Appellant,  Balfour,  in  right  of  his  wife,  was  [196]  entitled  to  the 
legacy  of  £400  so  bequeathed  to  the  children  of  the  Rev.  Thomas  Steel,  an  Order 
was  made  in  the  cause  of  Camming  v.  Watt,  by  the  Court,  on  the  23rd  of  July,  1849, 
whereby  the  Master's  report  was  confirmed,  and  his  Honour  the  Vice-Chancellor 
declared,  in  the  terms  of  the  report,  that  the  Appellant,  Jesse  Alexandrina  Steel,  then 
Balfour,  was  the  only  surviving  child  of  the  Rev.  Thomas  Steel,  deceased,  and  that 
she  was  married  to  and  became  the  wife  of  the  Appellant,  Balfour,  on  the  19th  of 
September,  1840;  and  that  the  Appellant,  Balfour,  in  right  of  his  wife,  was  en- 
titled to  the  legacy  of  £400,  so  bequeathed  to  her  by  the  Will  of  McPherson,  and 
interest  thereon  until  payment  of  the  same.  And  it  was  further  ordered,  that 
Robertson  and  Elizabeth  Watt  should,  out  of  the  assets  of  the  estate  of  Watt,  forth- 
with pay  to  the  Appellant,  Balfour,  the  sum  of  £556,  the  amount  of  principal  and 
interest  reported  by  the  Master  in  his  report  in  chief  in  the  cause,  together  with 
further  interest  at  6  per  cent,  on  £400,  being  the  principal  of  the  legacy,  from  the 
10th  of  August,  1846,  the  date  of  the  report  in  chief,  until  payment,  together  with 
the  costs,  to  be  taxed,  incurred  by  the  Appellant,  Balfour,  on  his  petition,  and  of  all 
proceedings  thereunder. 

After  the  making  of  the  Order,  of  the  31st  of  October,  1846,  in  the  cause  of 
Cumming  v.  Watt,  the  Appellants,  Charles  Gordon  Gray,  and  Augusta  Frances 
Elizabeth  Gray,  on  the  3rd  of  January,  1849,  also  presented  a  petition  in  the  cause 
of  Cumming  v.  Watt,  claiming  to  be  entitled  to  the  legacy  of  £600,  bequeathed  by 
the  Will  of  McPherson,  and  directed  by  the  decree  in  Cumming  v.  Watt,  of  the  31st 
of  October,  1846,  to  be  paid  by  Robertson  [197]  and  Elizabeth  Watt,  out  of  the 
assets  of  Watt,  to  the  children  of  Charles  Gordon  Gray,  the  cousin  of  McPherson, 
on  their  proving  their  title  thereto,  praying  by  their  petition  for  an  inquiry  as  to 
their  title.  Upon  the  hearing  of  this  petition,  it  was  referred  to  the  Master  to  make 
such  inquiry  ;  and  the  Master  having  made  his  report,  that  the  Appellants,  Charles 
Gordon  Gray  and  Augusta  Frances  Elizabeth  Gray,  were  the  parties  entitled  to 
the  legacy  of  £600,  an  Order  was  made  by  the  Court,  in  the  cause  of  Cumming  v. 
Watt,  bearing  date  the  23rd  of  July,   1849,  whereby  the  Master's  report  was  con- 
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Brmed  absolute,  and  his  Eonour  the  Vice-Chancellor  declared,  in  the  terms  of  the 
report,  that  the  Appellants,  Charles  Gordon  Gray  and  Augusta  Frances  Elizabeth 
Gray,  were  the  children  of  Charles  Gordon  Gray,  the  cousin  of  the  Testator, 
McPhersonj  and.  therefore,  entitled  to  the  legacy  bequeathed  to  them  by  the  Will 
of  the  Testator,  and  r  ported  due  to  them  by  the  Master's  report  of  the  10th  of 
August,  1846.  And  it  was  further  ordered,  that  Robertson  and  Elizabeth  Watt 
Bhould,  oul  of  the  assets  of  the  estate  of  Robert  Watt,  forthwith  pay  unto  the  Appel- 
lants, Charles  Gordon  Cray  and  Augusta  Frances  Elizabeth  Cray,  the  sum  of  £804, 
the  amount  of  principal  and  interest  reported  by  the  report  in  chief  in  the  cause, 
together  with  further  interest  at  6  per  cent,  on  £600,  the  principal  of  the  legacy, 
from  the  10th  of  August,  1846,  the  date  of  the  report,  together  with  the  costs,  to  be 
taxed,  of  the  petition,  and  of  all  proceedings  thereunder. 

By  an  Act  of  die  Legislature  of  Jamaica,  8  Viet.,  c.  48,  entitled,  "An  Act  to 
declare  judgments  a  lien  upon  lands,  to  abolish  arrest,  e.xeept  in  certain  cases,  and 
for  other  purposes."  it  is  recited  in  the  eighth  [198]  section,  that  the  existing  law  is 
detective,  in  not  providing  adequate  means  for  enabling  judgment  creditors  to 
obtain  satisfaction  from  the  property  of  their  debtors,  and  that  it  is  expedient  to 
■.rive  judgment  ereditors  more  effectual  remedies  against  the  real  and  personal 
ite  of  th  ir  debtors,  than  they  possess  under  the  existing  law.  And  it  is  enacted 
by  that  section,  that  the  real  estate  of  which  the  Defendant  in  a  judgment,  or  any 
person  in  trust  for  him,  is  seised  or  possessed,  shall  be  liable  to  be  taken  possession 
of  under  a  writ  of  extent  issued  upon  the  judgment.  And,  by  the  ninth  section  it 
is  enacted,  "  That  by  virtue  of  any  writ  of  Venditioni  Exponas,  to  be  issued  out  of 
any  Court  of  this  Island,  the  Provost  Marshal-General,  or  other  officer  having 
the  execution  thereof,  may  seize  and  take  any  money,  Receiver-General's  checks, 
bank  notes  of  any  bank,  bills  of  exchange,  bonds,  etc.,  or  other  securities  for  money 
belonging  to  the  person  against  whom  the  writ  shall  be  issued."  And,  it  is  after- 
wards enacted  by  the  fourteenth  section  of  the  same  Act,  "  That  all  decrees  and 
onl  >rs  of  Courts  of  Equity,  and  all  rules  of  Courts  of  Common  Law,  and  all  orders 
of  the  Court  of  Insolvency,  whereby  any  sum  of  money,  or  any  costs,  charges,  or 
expenses,  shall  be  payable  to  any  person,  shall  have  the  effect  of  judgments  in  the 
Supreme  Court.  And  the  persons  to  whom  any  such  moneys,  or  costs,  charges,  or 
expenses  shall  be  payable,  shall  be  deemed  judgment  creditors  within  the  meaning 
of  this  Act  :  and  all  powers  hereby  given  to  the  Judges  of  the  Supreme  Court,  with 
respect  to  matters  depending  in  the  same  Court,  shall  and  may  be  exercised  by 
Courts  of  Equity  with  respect  to  matters  therein  depending,  and  by  the  Court  of 
[nsol-[199]-vency ;  and  all  remedies  hereby  given  to  judgment  creditors,  are  in 
like  manner  given  to  persons  to  whom  any  moneys,  or  costs,  charges,  or  expenses  are 
by  such  orders  or  rules  respectively  directed  to  be  paid." 

The  Orders  of  the  23rd  of  Julv,  1849,  were  duly  registered,  according  to  the 
above  Act. 

'["he  Appellants,  not  having  been  paid  any  part  of  the  legacies  of  £400  and 
£600,  and  interest,  and  being  advised  that,  under  the  above  Act  of  the  8th  Vict., 
c.  18,  s.  14,  the  two  Orders  of  the  Court  of  Chancery,  of  the  L>3rd  of  July,  1849,  had 
the  same  effect  as  judgments  at  law,  and  that  the  Appellants  were  entitled  to  the 
same  remedies  as  upon  a  judgment,  for  obtaining  payment  of  the  sums  of  money 
thereby  resp  ctively  ordered  to  lie  paid  out  of  the  assets  of  the  estate  of  Robert 
Watt,  by  Robertson  and  Elizabeth  Watt  ;  on  the  3rd  of  January,  1850,  presented  a 
petition  in  the  Court  of  Chancery  of  Jamaica,  entitled  in  the  causes  of  Anderson  v. 
'Robertson,  and  Cumming  v.  Watt,  praying  that  they  might  be  at  libertv  to  issue 
writs  of  Venditioni  Exponas  against  the  stock,  goods,  and  effects  of  the  estate  of 
Robert  Watt,  in  the  hands  of  Robertson,  as  executor  and  receiver,  to  satisfy  the 
amounts  severally  directed  to  be  paid  by  the  two  Orders  of  the  23rd  of  July,  1849. 
Th.'  petition  set  forth  the  two  orders  of  the  23rd  of  July,  1849,  made  in  Cumming 
v-  Watt,  for  the  payment  of  the  two  legacies  of  £400  and  £600,  and  interest  and 
costs,  to  the  Appellants  respectively  by  Robertson  and  Elizabeth  Watt  forthwith,  out 
of  the  assets  of  the  estate  of  Roberl  Watt.  And.  after  setting  forth  various  matters 
not  in  issue  in  this  appeal,  stated,  that  the  Petitioners  had  been  kept  out  of  their 
debl  for  many  years,  and  prayed  that  they  might  be  at  liberty  [200]  forthwith  to 
issue  writs  oi  I  enditumt  Exponas  against  the  stock,  goods,  and  effects  of  the  estate 
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of  Robert  Watt,  in  the  hands  of  Robertson,  as  such  executor  or  receiver;  or  that 
the  same  might  be  sold  by  and  under  the  direction  of  the  Court,  to  such  extent  as 
might  be  required  to  satisfy  the  amounts  severally  directed  to  be  paid  by  the  two 
several  Orders  of  the  23rd  of  July,  1849,  in  favour  of  the  Appellants,  together  with 
the  costs  of  the  application. 

The  facts  of  this  petition  were  verified  by  the  affidavit  of  William  Wemyss  Ander- 
son, the  constituted  attorney,  in  Jamaica,  of  the  Petitioners. 

The  petition  was  heard  in  the  Court  of  Chancery  of  Jamaica,  on  the  24th  of 
January,  1851,  and  an  Order  was  made  on  the  3rd  of  March,  1851,  whereby  his 
Honour  the  Vice-Chancellor  dismissed  the  petition  with  costs. 

From  this  Order  the  Appellants  brought  the  present  appeal.  The  Respondents 
did  not  appear,  and  the  appeal  was  now  heard  ex  parte. 

Mr.  Baily,  Q.C.,  and  Mr.  Rennalls,  in  support  of  the  appeal,  argued,  that  the 
two  Orders  of  the  23rd  of  July,  1849,  made  in  the  suit  of  Gumming  v.  Watt,  for  the 
payment  of  the  two  legacies  given  by  the  Will  of  McPherson,  had,  by  virtue  of  the 
14th  section  of  the  Jamaica  Act,  8  Vict.,  c.  48,  the  effect  of  a  judgment  at  law- 
recovered  in  the  Supreme  Court  in  the  Island,  making  the  Appellants  judgment 
creditors  within  the  meaning  of  that  Act,  and,  as  such,  entitled  to  the  remedies 
given  to  judgment  creditors,  for  the  recovery  of  the  moneys  directed  to  be  paid, 
witli  costs.  That  the  Appellants  were  clearly  entitled  to  the  relief  prayed  for  [201] 
by  their  petition,  as  the  Court  in  Jamaica  was  the  proper  Court  for  establishing 
the  demand  of  the  estate  of  McPherson  against  the  estate  of  Watt,  as  that  Court 
had  exercised  its  jurisdiction  over  the  subject-matter,  by  the  Order  of  the  6th  of 
January,  1844,  in  the  suit  of  Gumming  v.  Watt,  directing  the  account  of  McPher- 
son 's  estate,  and  of  the  amount  collected  by  Watt.  That  the  Appellants  were  en- 
titled to  the  benefit  of  that  Order,  and  to  the  proceedings  consequent  thereon,  as 
they  had  properly  established  in  that  suit  their  right  to,  and  by  the  Orders  of  the 
23rd  of  June,  1849,  were  decreed  payment  of,  their  legacies. 

The  Lord  Justice  Knight  Bruce. — This  Order  cannot  stand,  for  the  Colonial 
Statute  clearly  applies  to  a  case  like  the  present.  It  is  impossible  to  understand 
what  these  Appellants  have  done  to  disqualify  them  from  applying  in  the  cause  of 
Cummin (/  v.  Watt.  They  have  established  the  liability  of  Watt's  estate  to  pay  their 
legacies,  and  it  appears  that  there  is  sufficient  funds  to  pay  them.  The  costs  of  the 
petition  in  the  Court  below,  and  of  appeal,  must  come  out  of  the  estate.  The  Order 
will  be  reversed,  without  prejudice  to  the  parties  applying  to  the  Court  below. 

The  following  Report  was  made  by  their  Lordships,  which  was  approved  by  Her 
Majesty,  and  ordered  accordingly: — "Their  Lordships  humbly  report  to  your 
Majesty  as  their  opinion,  that  the  said  Order  of  the  Vice-Chancellor  of  Jamaica,  of 
the  3rd  of  March,  1851,  ought  to  be  reversed,  and  that  the  Appellants  be  entitled  to 
the  benefit  of  the  Jamaica  Act,  8  Vict.,  c.  48;  and  that  the  Appellants  are  entitled 
to  have  [202]  the  amount  of  principal  and  interest  of  their  legacies  and  costs,  and 
further  interest  by  the  two  Orders  of  the  23rd  of  July,  1849,  directed  to  be  paid, 
and  their  costs  of  the  petition  in  the  Court  below,  and  likewise  the  sum  of  £251 
2s.  Id.  sterling,  for  the  costs  of  appeal,  raised  and  jDaid  out  of  the  stock,  goods,  and 
effects  mentioned  in  the  prayer  of  the  said  petition  ;  and  their  Lordships  are  further 
of  opinion,  that  the  cause  ought  to  be  remitted,  with  these  recommendations,  back 
to  the  Court  of  Chancery  in  Jamaica,  and  that  the  said  Court  be  directed  to  proceed 
therein  accordingly,  so  as  to  carry  the  said  declaration  into  effect;  but  their  Lord- 
ships do  further  report  that  your  Majesty's  Order  in  this  appeal  is  to  be  without 
prejudice  to  any  application  which  may  be  made  by  any  of  the  parties  interested  in 
the  estate  of  W^att,  to  have  the  amount  raised  and  paid  out  of  any  other  part  of  the 
assets  of  Watt's  estate." 

[Mews'  Dig.  tit.  COLONY;  II.  Particular  Colonies;  22.  West  Indies.] 
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[203]  ON  APPEAL  FROM  THE  SUPREME  COURT  AT  CEYLON. 

The  QUEEN,  bv  HER  MAJESTY'S  ADVOCATE-GENERAL  for  CEYLON,— 
Appellant;  WILLIAM  NICHOLAS  PRICE,  JAMES  SMITH,  and  GEORGE 
STEWART,— Respondents  *  [Feb.  2,  1853,  and  Feb.  17,  1854]. 

Heard  ex  parte. 

By  the  23rd  clause  of  the  Charter  of  Justice  of  Ceylon  (1833),  District  Courts 
were  established  with  certain  powers,  such  District  Courts  consisting  of  a 
Judge  and  three_ Assessors,  and,  by  the  36th  clause  of  the  Charter,  an  appeal 
is  given  from  such  Courts  to  the  Supreme  Court  in  all  matters  of  law  and  fact. 

By  Ordinance  (for  the  establishment  of  Police  Courts),  No.  11,  of  1843,  sec.  11, 
of  Ceylon,  the  Supreme  Court  has  full  power  and  authority  to  review  the  pro- 
ceedings of  the  Police  Courts,  and,  if  necessary,  to  set  aside  or  correct  the 
same,  fur  incompetency  of  the  Court  in  respect  of  excess  of  jurisdiction,  or 
for  gross  irregularity  in  the  proceedings,  etc. 

By  the  Ordinance,  No.  11,  of  1841,  sec.  7,  power  is  given  to  a  District  Judge  or 
Police  Magistrate  to  enforce  any  recognizance  taken  before  a  Justice  of  the 
Peac  .  upon  proof  of  its  forfeiture. 

Held  bv  the  Judicial  Committee  (affirming  the  decision  of  the  Supreme  Court  of 
Ceylon),  that  a  decision  of  a  Police  Magistrate,  under  sec.  7  of  the  Ordinance, 
No.  11,  of  1814,  declaring  the  recognizance  of  sureties  forfeited,  in  default 
of  appearance  of  the  principal  party,  charged  criminally,  was  a  "  proceed- 
ing "  within  the  fourteenth  section  of  the  Ordinance,  No.  11,  of  1843,  and  the 
proper  subject  of  review  by  the  Supreme  Court  [8  Moo.  P.C.  212]. 

A.  was  out  on  bail  upon  a  criminal  charge.  On  the  7th  of  August,  1851,  a 
notice  requiring  A.  to  appear  "  forthwith  "  before  the  Supreme  Court  at 
Colombo,  was  issued.  This  notice  was  left  on  the  12th  of  the  same  month 
at  the  last  place  of  abode  of  A.,  who  was  not  to  be  found,  and,  on  the  13th, 
the  day  after,  the  Court  was  held,  and,  as  A.  when  called  did  not  appear, 
his  recognizance  was  declared  to  be  forfeited.  The  sureties  were  then  pro- 
ceeded against,  and  the  Magistrate,  under  sec.  7  of  the  Ordinance,  No.  11, 
of  1844,  declared  that  their  recognizances  were  forfeited.  The  Supreme 
Court  on  review  reversed  the  decision.  Upon  appeal,  the  Judicial  Com- 
mittee sustained  this  decision,  holding,  that  it  was  a  "  gross  irregularity  " 
within  the  meaning  of  section  14  of  Ordinance,  No.  11,  of  1843;  for,  as  it 
was  a  case  against  sureties,  it  must  be  clearly  shown  that  the  conditions  on 
which  their  liability  depended  had  been  literally  complied  with,  which  had 
not  been  done,  as  the  notice  was  imperfect,  and  the  proceedings  under  it 
irregular;  A.  being  entitled  to  a  distinct  and  intelligible  notice  of  the  place 
and  time  of  holding  of  the  Court  [8  Moo.  P.C.  216]. 

The  word  "  forthwith,"  in  a  notice  to  a  party  charged  criminally  and  out  on 
bail,  to  appear,  on  pain  of  forfeiting  his  recognizance,  means,  "  within  a 
reasonable  time  from  the  service,"  and  not  from  the  date  of  the  notice  T8  Moo. 
P.C.  213].  L 

In  tlir  month  of  March,  1851,  the  Respondent,  Price,  being  charged  before  Johu 
Dalziel,  a  .lustier  of  [204]  the  Peace  for  the  Midland  Circuit  at  Colombo,  in  the 
[-land  of  Ceylon,  with  fraud  and  theft,  in  the  course  of  his  employment  as  Assistant 
Commissary-General  in  Ceylon,  entered  into  a  recognizance  with  two  sureties  (James 
Smith  ami  George  Stewart,  the  other  Respondents),  himself  in  the  sum  of  £1000, 
and  i he  sureties  in  the  sum  of  6500  each,  the  condition  to  be  void  if  Price  should 
appear  and  answer  to  any  information,  indictment,  or  sufficient  complaint  which 
should  be  presented  againsl  him  in  any  competenl  Court  for  the  Midland  Circuit 
upon  receiving  notice  of  the  time  and  place  of  holding  such  Court  at  Colombo' 
which  place  was  thereby  elect  ,1  by  him,  Price,  for  that  purpose. 

;Presen1  :    The  Righi  lion.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  LeTgh, 
the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John  Patteson 
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On  the  28th  of  July,  1851,  the  above-named  Justice  of  the  Peace  issued  an  order 
for  the  commitment  of  Price,  to  take  his  trial  upon  the  above  charge,  before  the 
Supreme  Court  of  Ceylon ;  and  on  the  7th  of  August,  1851,  a  notice  was  issued  from 
the  Fiscal's  office  at  Colombo,  signed  by  the  Deputy  Fiscal,  and  directed  to  Price, 
by  which  he  was  required  to  appear  [205]  before  the  Supreme  Court  at  Colombo 
forthwith,  on  pain  of  forfeiting  his  recognizance.  Price  was  not  then  to  be  found 
in  Colombo,  and  a  copy  of  the  notice  was,  therefore,  on  the  12th  of  August,  1851, 
affixed  at  his  last  place  of  abode  in  Colombo,  and  also  on  the  walls  of  the  premises 
occupied  by  Smith  (one  of  the  sureties)  at  Colpetty,  in  the  Island.  On  the  12th  of 
August,  1851,  another  notice  was  issued  from  the  same  office,  signed  by  the  Deputy 
Fiscal,  and  directed  to  Smith  and  Stewart,  the  sureties,  whereby  they  were  directed 
to  appear  before  the  Supreme  Court  at  Hulfsdorp  forthwith,  on  pain  of  forfeiting 
their  recognizance  as  security  of  Price,  a  copy  of  which  notice  was  on  the  same  day 
personally  served  on  them.  On  the  13th  of  August,  1851,  Her  Majesty's  Advocate- 
General  for  Ceylon  presented  to  the  Supreme  Court  at  Colombo  (being  a  competent 
Court  for  the  Midland  Circuit),  an  indictment  against  Price  for  fraud  and  theft, 
and  the  officer  of  the  Court  was  required  to  place  him  at  the  bar ;  but  Price,  after 
being  duly  called  by  the  officer  of  the  Court,  failed  to  appear. 

On  the  13th  of  March,  1852,  notices  signed  by  the  Clerk  of  the  Police  Court  at 
Columbo,  were  served  on  Smith  and  Stewart,  requiring  them  to  take  notice  that 
on  Tuesday  then  next,  the  16th  of  March,  proof  of  the  forfeiture  of  the  bail-bond  to 
the  Queen,  entered  into  by  them  and  Price  as  aforesaid,  would  be  taken  by  that 
Police  Court. 

Accordingly,  on  the  16th  of  March,  at  the  Police  Court  at  Colombo,  before 
John  Spencer  Collpeper,  Esquire,  Police  Magistrate,  the  Deputy  Queen's  Advocate 
moved,  in  conformity  with  the  Ordinance  of  1844,  No.  11,  to  prove  the  forfeiture  of 
the  recognizance,  the  same  then  being  in  that  Court,  and  for  that  [206]  purpose 
adduced  evidence  of  the  facts  before  set  forth. 

Upon  that  occasion,  the  Police  Magistrate  having  (notwithstanding  an  objection 
taken  by  the  Advocate  of  Smith  and  Stewart,  that  the  Police  Court  had  no  juris- 
diction in  the  case)  heard  the  evidence  adduced,  decided,  that  the  recognizance  had 
become  and  was  forfeited,  and  accordingly  ordered,  that  Price  should  pay  into 
Court,  on  or  before  the  31st  of  March,  the  sum  of  £1000,  and  that  Smith  and 
Stewart  should  each  pay  into  Court,  on  or  before  the  same  day,  the  sum  of  £500 
each;  that  notice  of  such  order  should  be  sent  to  Smith  and  Stewart,  and,  in  default 
of  payment,  a  warrant  of  distress  should  issue.  Notice  of  the  last-mentioned  order 
was  given  to  Smith  and  Stewart,  who  thereupon  applied  by  petition  of  review  to 
the  Supreme  Court,  stating  that  they  were  aggrieved  at  such  finding  of  the  Police 
Court,  and  praying,  that  the  Supreme  Court  would  set  aside  and  correct  the  same 
in  review,  for  the  following  reasons :  First,  that  the  Court  or  Magistrate  had  no 
jurisdiction  in  the  subject-matter,  and  could  not  entertain  the  same,  or  declare  the 
recognizance  forfeited.  Second,  that  assuming  that  there  was  no  excess  of  juris- 
diction, the  recognizance  was  void  and  contrary  to  law,  and  the  Justice  of  the  Peace 
had  no  authority  to  order  or  accept  the  same.  Third,  that  assuming  that  there  was 
no  excess  of  jurisdiction,  and  that  the  recognizance  was  not  void,  there  was  no 
forfeiture  thereof,  the  examination  of  Price  having  been  unduly  and  unnecessarily 
delayed,  there  having  been  no  warrant  of  commitment  or  recommitment  either 
pending  such  examination,  or  after  it  was  closed,  and  Price  not  having  been  duly 
committed  for  trial,  [207]  and  no  due  notice  having  issued  to  him,  or  to  his 
sureties,  of  the  alleged  commitment,  either  before  or  after  it  took  place,  or  calling 
upon  him  to  appear  and  take  his  trial,  or  his  sureties  to  surrender  him  for  such 
purpose;  and  not  giving  him,  Price,  or  his  sureties,  any  notice  of  such  trial,  or  of 
the  indictment  intended  to  be  presented  against  him ;  and  not  giving  Price  due 
notice  of  the  proceedings  to  declare  the  bond  forfeited ;  and  that  all  the  proceed- 
ings had  or  taken  against  Price,  and  in  respect  of  the  charge  against  him,  were 
otherwise  grossly  irregular.  Fourth,  that  much  illegal  and  incompetent  evidence 
was  received. 

The  Queen's   Advocate   objected   to   the  jurisdiction   of   the   Supreme   Court  to 
review  the  proceedings;  but  the  Supreme  Court  reserved  the  matter  of  the  petition 
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:    the  decision  of  the  Judges  collectively,  before  whom  the  case  came  on  to  be 

ard  at  their  General  Sessions  at  Colombo,  on  the  16th  of  June,  1852,  when  the 
Queen's  Advocate  again  objected  to  the  jurisdiction  of  the  Supreme  Court,  contend- 
ing, that  it  was  the  intention  of  the  Legislature  in  the  Ordinance  of  1844,  No.  11, 
7.  thai  matters  of  this  description  should  not  be  subject  to  appeal  or  review. 
The  Cmuii.  after  consideration  (the  Chief  Justice  dissenting),  decided  against  the 
objection  of  the  Queen's  Advocate,  and  held,  that  the  objection  to  the  appellate 
jurisdiction  of  the  Courl  to  entertain  these  proceedings  in  review  was  untenable. 

The  discussion  of  the  case  on  the  merits  was  afterwards  resumed;  and,  on  the 
30tb  of  June.  1852,  the  Supreme  Court,  by  its  judgment,  determined  that  the  pro- 
ceedings before  the  Police  Magistrate  ought  to  be  set  aside,  upon  the  ground,  that 
.  was  no  valid  or  sufficient  proof  of  the  forfeiture  of  the  recognizance,  [208] 
inasmuch  as  the  notice  to  Price,  of  the  time  and  place  of  holding  the  Court  before 
which  he  was  to  be  tried,  was  insufficient  :  because,  being  dated  on  the  7th,  and  served 
on  the  1-th  of  August,  1851,  it  required  him  to  appear  before  the  Court  "forth- 
with," whereby  he  was  left  in  uncertainty  as  to  what  was  the  time  specified  for  his 
a]  pearance. 

As  the  jurisdiction  of  the  Supreme  Court  was  denied,  a  petition  was  presented 
by  the  Advocate-General,  on  behalf  of  the  Crown,  to  the  Judicial  Committee,  praying 
for  leave  to  appeal,  which  their  Lordships  granted  (2nd  Feb.,  1853  *). 

The  Respondents  did  not  appear,  and  the  appeal  was  heard  ex  pai-fe. 

The  Attorney-General  (Sir  Alexander  Cockburn),  and  Mr.  N.  S.  Welsby,  for  the 

iwn. — In  support  of  the  appeal,  it  was  contended.  First,  that  the  proceedings 
taken  under  the  seventh  section  of  the  Ordinance,  No.  11,  of  1844,  before  the  Police 
Magistrate,  were  not  subject  to  be  brought  by  way  of  review  or  appeal  before  the 
Supreme  Court,  or  before  the  Judges  of  the  Court  at  General  Sessions,  as  the  power 
given  to  the  District  Judge,  or  Police  Magistrate,  was  to  the  District  Judge  or  the 
Police  Magistrate  in  his  magisterial  character,  and  not  to  the  Police  Court,  as  a 
Court.  That  this  was  apparent  from  the  circumstance,  that  the  District  Court, 
created  by  clause  23  of  the  Ceylon  Charter  of  Justice,  consists  not  of  a  single 
Judge  only,  but  also  of  three  Assessors,  while  by  Ordinance,  No.  11,  of  1844,  the 
Disl  rict  Judge  or  Police  Magistrate  individually  is  to  [209]  carry  out  the  law;  and 
such  was  the  opinion  of  the  Chief  Justice,  who  dissented  from  the  other  Judges  upon 
this  question  of  jurisdiction;  the  nature  of  the  appeal  provided  by  the  Charter 
being  different  from  the  subject-matter  of  the  appeal  given  by  the  Ordinance,  No. 
1 1.  of  1843,  sec.  14.  Secondly,  that  the  notice  to  the  Defendant,  Price,  which  directed 
1  im  to  appear  before  the  Court  at  Colombo  "  forthwith,"  on  pain  of  forfeiting  his 
recognizance  was  a  sufficient  notice  in  point  of  law  for  that  purpose;  the  legal 
effeel  thereof  being,  a  notice  to  appear  within  a  reasonable  time  after  the  service 
thereof. 

Judgment  was  reserved. 

Sir  John  Patteson  (23rd  Feb.,  1854). — In  this  case,  a  recognizance  was  taken 
I-  !<>re  John  Dalziel,  Justice  of  the  Peace  for  the  Midland  Circuit,  Ceylon,  witli  a 
condition,  as  prescribed  by  the  Ordinance  of  1843,  No.  15,  sec.  36,  in  the  following 
terms. — [His  Lordship  read  the  recognizance,  and  proceeded:] — This  recognizance 
being  broughl  before  a  Police  Magistrate,  under  the  7th  section  of  the  Ordinance, 
No.  1  1.  of  is  14.  was  decided  by  him  to  be  forfeited,  and  Price  and  his  two  sureties 
were  directed  to  pay  the  moneys  in  which  they  were  bound. 

The  sureties  appealed  to  the  Supreme  Court;  which  Court  decided,  that  the 
forfeiture  of  the  recognizance  had  not  been  proved. 

The  tirst  question  qow  raised  is,  whether  any  appeal  lay  to  the  Supreme  Court? 
This  question  was  also  discussed  in  the  Supreme  Court,  where  a  majority  of  the 
Judges  held,  that  an  appeal  did  lie;  the  Chief  Justice  dissenting. 

[210]  by  the  Charter  of  Ceylon,  District  Courts  are  established,  consisting  of  a 

*  Present  :  --The  Lord  Justice  Knight  Bruce,  the  Lord  Justice  Turner,  the  Right 
Hon.  Dr.  Lushington,  the  Righl  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir 
John  Patteson. 
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Judge  and  three  Assessors,  from  which  Courts  an  appeal  is  given  to  the  Supreme 
Court  as  to  all  matters  of  law  and  fact. 

The  Police  Courts  were  established  by  an  Ordinance,  No.  11,  of  1813,  and  by  the 
14th  section  of  that  Ordinance  an  appeal  is  given  to  the  Supreme  Court  on  certain 
specified  grounds.  That  section  enacts,  "  That  the  Supreme  Court  shall  have  full 
power  and  authority  to  review  the  proceedings  of  the  said  Police  Courts,  and  if 
necessary  to  set  aside  or  correct  the  same  for  incompetency  of  the  said  Police  Court, 
in  respect  of  any  excess  of  jurisdiction,  or  that  the  cause  has  been  already  tried,  or 
forms  the  subject  of  a  trial  pending  in  some  other  competent  Court,  or  for  incom- 
petency of  the  Court  in  respect  of  the  Magistrate  himself,  or  that  either  the  Magis- 
trate or  his  near  kinsman  had  an  interest  in  the  cause,  or  for  malice  or  cor- 
ruption on  the  part  of  the  Magistrate,  or  for  gross  irregularity  in  the  proceedings. 
or  on  account  of  the  admission  of  illegal  or  incompetent  evidence,  or  of  the  rejection 
as  illegal,  of  legal  and  competent  evidence.  Provided  always,  that  when  any  party 
shall  make  application  to  have  any  such  proceedings  reviewed  by  the  Supreme 
Court,  such  application  shall  distinctly  set  forth  the  particular  facts  and  grounds 
on  which  such  review  is  applied  for.  And,  provided  further,  that  no  such  applica- 
tion shall  have  the  effect  of  staying  the  execution  of  any  sentence  or  judgment 
pronounced  by  any  such  Police  Court." 

By  the  Ordinance,  No.  11,  of  1844,  sec.  7,  power  is  given  to  a  District  Judge, 
or  Police  Magistrate,  to  enforce  any  recognizance  taken  before  a  [211]  Justice  of 
the  Peace,  upon  proof  of  its  forfeiture.  This  section  is  in  these  words:  "If  any 
recognizance  or  bail-bond  entered  into  before  a  Justice  of  the  Peace  shall  become 
forfeited,  it  shall  be  lawful  for  any  District  Judge,  or  Police  Magistrate  having 
jurisdiction  in  the  place  where  such  recognizance  or  bail-bond  was  entered  into 
and  he  is  hereby  required  upon  proof  of  such  forfeiture,  to  enforce  payment  of  the 
amount  hereof,  unless  the  same  shall  be  made,  into  Court,  at  a  certain  time  to  be 
by  him  named  for  that  purpose,  and  all  the  charges  relating  thereto,  and  to  deal 
with  the  party  or  parties  having  incurred  such  forfeiture,  in  such  and  the  same 
manner  as  he  is  by  this  Ordinance  directed,  to  recover  the  amount  of  fines,  penalties, 
and  forfeitures  imposed  by  his  own  Court,  and  the  charges  relating  thereto,  and  to 
deal  with  the  party  or  parties  who  shall  have  incurred  the  same."' 

The  law-officers  of  the  Crown  now  contend,  that  this  power  is  given  to  the 
District  Judge,  or  Police  Magistrate,  as  an  individual,  and  not  as  a  Court,  and  of 
this  opinion  was  the  Chief  Justice  of  the  Supreme  Court. 

The  principal  reason  for  this  opinion  appears  to  be,  that  the  District  Court 
consists  not  only  of  a  Judge,  but  of  three  Assessors,  who  are  not  mentioned  in  this 
Ordinance,  and,  therefore,  it  is  inferred,  that  the  power  was  intended  to  be  given  to 
the  Judge  of  the  District  Court  individually,  and  not  to  the  District  Court,  as  a 
Court,  and  by  a  parity  of  reasoning  to  the  Police  Magistrate  individually,  and  not 
to  the  Police  Court,  as  a  Court;  and  further,  that  the  appeal  from  the  District 
Courts  given  by  the  Charter,  and  from  the  Police  Court  by  the  Ordinance  of  1843. 
No.  11,  are  different  in  their  terms  and  extent. 

[212]  Their  Lordships,  however,  think,  that  these  reasons  are  not  sufficient,  that 
the  power  may  well  be  <nven  to  the  Judge  of  the  District  Court,  apart  from  the 
Assessors,  and  yet  not  to  him  individually,  and  separated  from  his  character  as 
Judge  and  a  constituent  part  of  the  Court,  and  they  cannot  distinguish  the  Police 
Magistrate,  as  an  individual,  from  the  Court  in  which  he  presides.  And  this  view 
of  the  case  is  strengthened  by  the  reference  made  to  the  first  section  of  the 
Ordinance,  1844,  No.  11,  in  which  the  Police  Magistrate  is  plainly  treated  as  a 
Court,  and  which  section  is  in  a  great  measure  incorporated  into  the  seventh 
section. 

Their  Lordships,  therefore,  are  of  opinion,  that  an  appeal  lay  in  this  case  on 
any  of  the  grounds  specified  in  the  14th  section  of  the  Ordinance,  No.  11,  of  1843. 

The  next  question  is,  whether  any  of  those  grounds  were  established. 

It  is  said,  that  the  recognizance  itself  was  irregularly  taken  by  the  Justice  of 
the  Peace,  before  any  witnesses  were  examined  ;  but  the  Court  below  answered,  and, 
their  Lordships  think  rightly,  that  the  Police  Magistrate  could  not  enter  into  that 
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question,  but  was  bound  to  take  the  recognizance  as  he  found  it,  and  inquire  only 

whether  LI  was  forfeited.  

Jt  i.  also  said,  thai  the  Police  Magistrate  exceeded  Ins  jurisdiction  on  account 
of  the  amount  of  the  recognizance  being  greater  than  he  had  power  to  deal  with; 
but  their  Lordships  think.' that  there  is  do  ground  for  this  objection,  the  Ordinance 
being  quite  general  in  its  terms.  ',,,,-,•         *  ^    n      * 

The  real  and  main  question  is,  whether  the  notice  of  the  holding  of  the  Court 
at  Colombo,  Left  at  the  [213]  last  place  of  abode  of  Price,  he  himself  not  being 
found  is  sufficient.  The  notice  is  dated  the  7th  of  August,  and  requires  I  rice  to 
appear  before  the  Supreme  Court  at  Colombo,  "forthwith."  It  was  left  at  Prices 
last  place  of  abode,  on  the  12th  of  August,  and  on  the  13th,  Price  was  called  in  the 
Court,  but  did  not  appear.  Now,  the  more  regular  form  of  notice  would  seem  to 
have  been,  thai  "  the  Court  would  be  holden  "  on  the  13th  of  August,  at  Colombo 
(or  probablv  some  specified  place  in  Colombo),  and  that  Price  was  required  to  appear 
at  that  place  on  that  day,  and  the  question  is,  whether  the  notice  actually  served 
(for  leaving  it  at  the  last  place  of  abode  must  be  considered  as  sufficient  service),  is 
equivalent  to  such  more  regular  notice. 

The  word  "  forthwith,"  when  used  in  an  Act  of  Parliament,  has  been  construed 
tn  mean  "  in  a  reasonable  time;"  as  soon  as  the  party  who  is  to  perform  the  act 
"  can  reasonably  perform  it."  It  was  so  construed  in  Tennant  v.  Bell  (9  Q.B. 
Rep.  684),  in  an  action  against  an  overseer  for  not  delivering  to  an  inhabitant 
••  forthwith."  on  demand,  a  copy  of  a  poor-rate,  under  the  provisions  of  the  17th 
Geo.  II.,  c.  3,  s.  2.  The  demand  there  was  on  the  24th  of  October,  and  the  copy  was 
not  tendered  till  the  6th  of  December,  but  it  was  held  sufficient,  under  the  circum- 
stances which  had  occurred.  A  similar  construction  had  been  put  upon  that  Statute, 
in  Spenceley  v.  Robinson  (3  Bar.  and  Cr.  658).  The  same  construction  was  put  on 
the  word  "  forthwith  "  in  Hyde  v.  Watts  (12  Mee.  and  Wels.  254),  on  a  covenant  to 
insure  "  forthwith."  The  word  "  forthwith  "  in  the  present  notice  must,  therefore, 
be  taken  to  mean  "  so  soon  as  you  reasonably  can."  But,  as  the  notice  is  dated  the 
7th  of  [214]  August,  and  was  not  served  till  the  12th,  the  Court  below  seems  to  have 
considered,  that  if  Price  had  been  personally  served,  he  might  well  suppose  that 
•'  forthwith  "  had  reference  to  the  date  of  the  notice  (7th  of  August),  and  that  the 
time  for  his  appearance  had  already  expired. 

Their  Lordships  cannot  agree  in  this  view,  for  it  is  a  general  and  universal 
rule,  as  to  all  notices,  which  is  well  understood,  that  they  operate  only  from  the  time 
of  service,  and  not  from  the  day  of  the  date.  The  true  construction,  therefore,  of 
the  notice  is.  "  so  soon  as  you  reasonably  can,  after  service  of  this  notice;"  and  if 
Price  had  appeared  in  the  Court  in  such  reasonable  time,  there  cannot  be  any 
doubt  but  that  he  would  have  fulfilled  the  condition  of  the  recognizance ;  or,  if  the 
Court  had  arisen  before  the  expiration  of  such  reasonable  time,  and  Price  had  come 
within  such  reasonable  time  to  the  place  where  the  Court  had  been  held,  he  would 
in.t  have  forfeited  the  recognizance,  though  possibly  it  might  have  been  competent 
for  the  Crown  to  give  him  a  further  notice  to  appear  at  some  subsequent  Court. 

The  real  question  is,  whether  the  notice  of  the  place  and  time  of  holding  the 
Court  is  sufficient.  It  is  a  case  against  sureties,  with  respect  to  whom  it  must  be 
shown  that  the  condition  on  which  their  liability  depends  has  been  literally 
pti  formed. 

Now,  Price  was  entitled  to  notice — First,  of  the  Court  in  which  the  indictment 
was  to  be  preferred.  Second,  of  the  place  of  holding  the  Court.  Third,  of  the  time 
of  holding  it.  And  it  seems  very  doubtful,  whether  the  meaning  of  this  is  not  that 
net  ice  must  be  given  before  the  holding  of  the  Court. 

As  to  the  first  matter,  the  notice  states  the  Court  [215]  to  be,  "  the  Supreme 
Court,"  and  probably  that   is  a  sufficient  statement. 

Ajb  to  the  second  matter,  the  notice  states  "  at  Colombo."  It  is  extremely  doubt- 
ful whether  this  is  sufficient,  for  it  does  not  appear  whether  the  Supreme  Court, 
considered  as  a  Court  of  Midland  Circuit,  is  held  in  the  same  place  in  Colombo  as 
the  Supreme  Court  generally  is;  it  is  observable  that  in  the  notice  to  the  sureties 
(which  is  not  necessary,  however,  to  give)  the  statement  is  "the  Supreme  Court  at 
Hulfsdorp,"  which  is  in  Colombo. 

As  to  the  third  matter,  namely,  the  time  of  holding  the  Court,  the  notice  seems 
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plainly  insufficient.  The  word  "  forthwith  "  applies  not  to  the  holding  of  the  Court, 
but  to  the  appearance  of  Price.  Indeed,  being  construed  "  within  a  reasonable  time," 
it  cannot  be  applied  to  the  holding  of  the  Court,  for,  of  course,  it  cannot  be  meant, 
that  the  Court  was  to  be  held  within  a  reasonable  time  from  the  service  of  the  notice. 
Therefore,  no  time  for  holding  of  the  Court  is  distinctly  specified.  Neither  can 
it  be  necessarily  collected  from  the  terms  of  the  notice  that  the  Court  was  actually 
sitting,  either  at  the  date  of  the  notice,  or  at  the  time  of  the  service.  Even  suppos- 
ing that  it  is  not  necessary  that  the  notice  should  be  served  before  the  holding  of  the 
Court,  Price  was  entitled  to  a  distinct  and  intelligible  notice  of  the  time  of  the 
holding  of  the  Court,  and  we  are  clearly  of  opinion,  that  such  notice  was  not  given 
to  him. 

The  only  remaining  question  is,  whether  the  decision  of  the  Police  Magistrate, 
that  the  recognizance  was  proved  to  have  been  forfeited,  being  a  decision  without 
sufficient  evidence,  was  a  "  gross  irregularity  "  [216]  within  the  meaning  of  the  14th 
section  of  the  Ordinance  of  1843,  No.  11,  so  as  to  give  the  Supreme  Court  jurisdic- 
tion by  way  of  review  or  appeal. 

Their  Lordships  are  of  opinion,  that  it  was  a  "  gross  irregularity,"  within  that 
section.  A  mere  erroneous  decision  upon  a  question,  simply  of  law,  would  amount 
only  to  a  mistake  in  judgment,  but  the  holding  a  recognizance  to  be  forfeited,  when 
there  is  no  proof  of  such  forfeiture,  cannot  but  be  considered,  as  a  "  gross  ir- 
regularity," unless  those  words  are  to  be  restricted  to  mere  informalities,  which 
we  think  they  cannot  be;  and  if,  as  is  plain  by  the  14th  section,  an  appeal  lies  in 
the  case  of  wrong  reception,  or  rejection  of  evidence,  much  more  must  it  have  been 
intended  to  lie,  when  there  is  no  evidence  at  all  to  warrant  the  decision. 

Their  Lordships  will,  therefore,  advise  Her  Majesty  to  dismiss  this  appeal. 

[Mews'  Dig.  tit.  CRIMINAL  LAW,  D.  Procedure  and  Practice,  III.  Trial,  5. 
Recognisances,  c.  Forfeiture  and  Discharge;  XV.  Bail,  3.  Other  Points;  also  tit. 
TIME,  1.  Computation  of,  f.  Particular  words  as  to.  As  to  meaning  of  "  forth- 
with," cf.  Coster  v.  Hetherington,  1859,  1  E.  and  E.  82  ;  Reg.  v.  Worcestershire, 
with,"  cf.  Costa  r  v.  H  ether  in  c/ton,  1859,  1  E.  and  E.  802  ;  Reg.  v.  Worcestershire, 
1846,  10  Jur.  595;  Ex  parte  Lamb,  1881,  19  Ch.  D.  173;  and  see  Stroud,  Jud. 
Diet.  s.v.  "  Forthwith."] 


[217]  In  re  Heath's  Patent  *  [Feb.  1  and  8,  1853]. 

The  circumstance  of  there  being  lis  pendens,  respecting  the  validity  of  the  Letters 
Patent,  is  no  objection  to  the  grant  of  an  extension  of  the  original  Letters 
Patent. 

Term  of  Letters  Patent  extended  for  seven  years  on  the  ground  of  the  meritorious 
nature  of  the  invention,  and  the  extensive  litigation  the  Patentee  had  been 
put  to  in  protecting  his  patent  rights  which  had  prevented  any  remuneration 
[8  Moo.  P.C.  223,  224]. 

Form  of  Order  in  Council,  pursuant  to  the  Statute,  15th  and  16th  Vict.,  c.  83,  s. 
40,  directing  the  Lord  Chancellor  to  make  and  seal  new  Letters  Patent,  upon 
me  report  of  the  Judicial  Committee  recommending  an  extension  of  the  term, 
under  the  provisions  of  the  Statutes,  5th  and  6th  Vict.,  s.  83,  and  7th  and  8th 
Vict,  c.  69  [8  Moo.  P.C.  224]. 

No  accounts  were  kept  by  the  deceased  Patentee  of  the  expenditure  or  receipts, 
on  account  of  his  Patent.  Upon  its  appearing  that  his  estate  was  of  little 
value  (his  effects  being  sworn  for  administration  under  £100)  the  Petitioner, 
the  administratrix  of  the  Patentee,  on  the  allegation  that  there  had  been  no 
profits,  but  considerable  loss,  to  such  estate,  was  examined  to  prove  that 
fact  [8  Moo.  P.C.  222]. 

This  was  a  petition  by  Mrs.  Heath,  the  administratrix  of  the  Patentee,  fur  an 

*  Present:  The  Lord  Chief  Justice  of  the  Common  Pleas  (Sir  John  Jervis),  the 
Right  Hon.  Dr.  Lushington,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon. 
Sir  John  Patteson. 
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.s, ,.„  of  the  term  of  Letters  Patenl  for  England,  Wales  and  the  town  of  Berwick- 
I    eed)  granted  to  lier  late  husband,  Josiab  Marshall  Heath,  on  the  5th  of  April. 

I     for  an  invention  consisting  of  "certain  improvements  in  the  manufacture  of 

•1  and  iron."  This  invention,  as  stated  in  the  specification,  related,  first,  to  the 
extra. ii..n  of  pure  casl  iron  from  certain  ores  of  thai  metal,  without  the  inter- 
vention of  any  earthly  alkaline  or  saline  matter  to  form  a  vitreous  flux,  cinder,  or 
condly,  the  formation  of  east  steel,  by  fusing  the  pure  cast  iron  along  with 
malleable  iron,  or  oertain  metallic  oxides,  in  such  proportion  as  may  decarburate 
the  cast  iron  to  a  certain  degree,  and  by  completing  the  decarburation  in  a  suitable 

tenting  [218]  furnace  ;  thirdly,  the  use  of  a  certain  portion  of  oxide  of  manganese 
in  the  process  of  converting  cast  iron  into  malleable  iron  by  the  process  of  puddling; 
fourthly,  the  esc  of  carburet  of  manganese  in  such  process  whereby  iron  is  converted 
into  casi  Bteel;  and.  lastly,  be  proposed  to  make  an  improved  quality  of  cast  steel, 
bv  introducing  into  a  crucible,  bars  of  common  blistered  steel,  broken  as  usual  into 
fragments,  or  mixtures  if  cast  and  malleable  iron,  and  carbonaceous  matter,  along 
with  from  one  to  three  per  cent,  of  their  weight  of  carburel  of  manganese,  and 
exposing  the  crucible  to  the  proper  heat  for  melting  the  materials,  which  were, 
when  fluid,  to  be  poured  into  an  ingot-mould  in  the  usual  manner;  but  he  did  not 
claim  the  use  of  any  such  mixture  of  cast  and  malleable  iron,  or  malleable  iron  and 
carbonaceous  matter,  as  any  part  of  his  invention,  but  only  the  use  of  carburet  of 
manganese  in  any  process  for  the  conversion  of  iron  into  cast  steel.     % 

The  petition  alleged,  that  the  Patentee  had  made  expensive  and  elaborate  ex- 

iments  in  perfect  ing  the  invention,  which  was  of  great  public  value  :  that  infringe- 
ments of  his  patent  bad  taken  place,  and  that  he  had  brought  actions  for  such 
infringements,  and  also  pro.  ceded  in  the  Court  of  Chancery  for  protection  of  his 
patent  rights;  and  thai  a  Writ  of  Error  from  the  Exchequer  Chamber  was  then 
pending  in  the  House  of  Lords  regarding  the  validity  of  the  Letters  Patent,  and  that 
by  reason  of  his  extensive  litigation,  he  was  nol  only  without  remuneration  for 
is  invention,  but  had  been  at  great  losses. 

A  caveat  was  entered  and  objections  lodged  against  an  extension,  by  Unwin, 
the  Defendant  in  the  actions  brought  by  Heath  for  infringement.  The  objections 
[219]  were  confined  exclusively  to  the  validity  of  the  Letters  Patent. 

Mr.  Webster,  for  the  Petitioner.  Sir  Frederick  Thesiger,  Q.C.,  Mr.  T.  Jones, 
and  Mr.  Deighton,  for  the  Objector.  The  Attorney-General  (Sir  Alexander  Cock- 
burn)  for  the  Crown. 

1;  appeared  from  the  evidence,  that  before  the  discovery  by  Heath,  the  best 
cast  steel  could  only  be  manufactured  from  sheer  steel,  cast  steel  being  incapable  of 
welding  with  iron.  Heath's  discovery  consisted  in  using  carburet  of  manganese  in 
converting  iron  into  steel,  the  result  of  which  was  not  only  to  render  common  English 
iron  almost  as  serviceable  as  the  best  Swedish  iron,  and  thus  reduce  the  cost  one-half, 
but  also  in  effecting  a  great  saving  in  what  is  technically  called  "  waste."  Carburet 
of  manganese  is  a  metallic  substance,  compounded  of  black  oxide  of  manganese  and 
carbon.  Unwin,  after  the  date  of  the  Patent,  in  manufacturing  cast  steel,  put 
blistered  steel  into  a  crucible,  together  with  certain  proportions  of  black  oxide  of 
manganese,  and  of  carbon.  These  substances  became  fused  at  a  given  temperature, 
and  when  in  a  state  of  fusion,  from  the  affinity  of  the  oxide  for  the  carbon  com- 
bined, formed  carburet  of  manganese.  Heath  considered  this  an  infringement  of 
hi;  Patent,  contending  that,  as  the  carbon  and  oxide  of  manganese  by  their  com- 
bination formed  a  carl. met  of  manganese  before  they  acted  upon,  the  steel,  it  was  in 
all  respects  the  same  as  if  the  Defendant  had,  in  the  first  instance.  [220]  introduced 
carburet  of  manganese  into  the  crucible  in  its  compound  form.  Heath  brought  an 
action  for  infringement  against  Unwin:  the  trial  took  place  before  Lord  Abinger, 
in  1843,  when  the  Plaintiff  was  non-suited,  and  the  Court  declined  to  set  the  non-suit 
aside.  Another  action  was  brought  and  tried  before  Mr.  Baron  Parke,  in  1844, 
when  there  was  a  verdict  for  the  Plaintiff  on  all  the  issues,  but  the  Court  ordered 
a  verdict  to  be  entered  for  the  Defendant  on  the  question  of  infringement.  Another 
lion   was  brought   by  the  direction  of  the  Vice-Chancellor  of  England,  and  tried 

»re  Mr.  Justice  CresBwell,  at  the  Common  Pleas,  in  1850,  when  that  learned 
.led-,.,  expressing  the  opinion  that  he  was  bound  by  the  direction  of  the  Court  of 
Exchequer,  <>n  the  construction  of  the  specification,  acted  in  conformity  therewith, 
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and  directed  the  jury  that  there  was  no  evidence  of  infringement;  and  the  jury,  in 
conformity  with  such  direction,  found  a  verdict  for  the  Defendant  on  the  issue  of 
infringement.  To  this  direction  a  Bill  of  Exceptions  was  tendered,  and  the  De- 
fendant in  error  (the  Petitioner)  obtained  the  judgment  of  the  Court  of  Exchequer 
Chamber,  by  which  the  judgment  of  the  Court  of  Common  Pleas  was  reversed.  The 
Judges  of  the  Exchequer  Chamber  differed  in  opinion,  on  the  question  of  infringe- 
ment, four  of  the  learned  Judges  being  of  opinion  that  the  use  of  the  elements  of 
carburet  of  manganese  was,  under  the  circumstances  stated  in  the  Bill  of  Exceptions, 
the  use  of  carburet  of  manganese  in  the  manufacture  of  steel,  within  the  meaning 
of  the  specification  of  Heath,  and  that  there  was  evidence  of  a  direct  infringement 
of  the  Patent.  Two  of  the  Judges  were  of  a  different  opinion.  From  which  [221] 
judgment  a  Writ  of  Error  to  the  House  of  Lords  was  then  pending  (a). 

The  case  of  the  Petitioner  was,  that  by  this  extensive  litigation,  her  husband  had 
been  at  great  expense  and  loss.     There  had  been  no  profits. 

Dr.  Lushington. — Although  we  do  not  decide  upon  the  validity  of  the  Letters 
Parent,  vet  we  require  prima  facie  evidence  of  novelty. 

Evidence  of  the  novelty  and  the  meritorious  nature  of  the  invention  wTas  then 
given. 

Mr.  Webster. — There  is  no  point  raised  by  the  Objector  in  his  objections,  which 
is  not  a  pure  question  of  law,  and  it  is  no  answer  to  an  application  for  an  extension, 
that  a  suit  respecting  the  validity  of  the  Patent  is  pending.  In  re  Kay's  Patent 
(3  Moore's  P.C.  Cases,  2i  ;  S.C.  Webs.  Pat.  Beps.  568).  There  is  no  denial  of  novelty, 
or  merits,  or  that  adequate  remuneration  has  been  obtained  for  this  useful  and 
meritorious  invention.  Extensive  litigation  would  be  a  strong  ground  for  coming 
here,  coupled  with  the  fact  of  there  being  no  profits.— [Dr.  Lushington :  If  you  put 
it  on  the  ground  of  loss,  you  must  produce  the  Patentee's  accounts.  The  onus  is 
upon  you. J — No  evidence  upon  that  point  can  be  given,  as  Heath  kept  no  books,  and 
there  has  been  not  only  no  remuneration,  [222]  but  actual  loss.  If  he  was  living- 
he  could  be  examined.     The  letters  of  administration  are  sworn  under  £100. 

uie  Bight  Hon.  Dr.  Lushington. — Their  Lordships  are  of  opinion,  taking  all  the 
circumstances  of  this  case  into  their  consideration,  that  they  ought  to  give  a  reason- 
able time  to  the  Petitioner  to  produce  further  evidence  of  the  accounts  of  Mr.  Heath. 
They  expect  that  the  administratrix  will  be  called,  and  explanations  given,  as  far 
as  possible,  and  the  banker's  book  of  Mr.  Heath,  or  something  of  that  kind,  brought 
before  their  Lordships,  that  they  may  get  some  material  for  forming  an  opinion. 
They  will,  therefore,  adjourn  the  hearing  for  a  week  for  that  purpose. 

The  case  stood  over,  and  was  brought  on  again  on  the  8th  of  February,  when 
Mrs.  Heath,  the  administratrix,  was  examined  upon  this  point.  It  appeared  from 
her  evidence,  that  her  husband  kept  no  ledger,  and  that  from  a  general  book  he  kept, 
though  there  were  a  few  entries  of  profits,  yet  that  he  had.  in  making  experiments 
and  manufacturing  articles  of  steel,  which  he  had  given  away,  to  show  the  qualitv 
of  the  steel,  been  a  great  loser  by  the  Patent,  and  that  £200  was  more  than  the 
receipts  from  the  working  of  the  Patent. 

The  Bight  Hon.  Dr.  Lushington. — Their  Lordships  are  satisfied  on  this  head, 
and  need  not  trouble  you  any  further. 

We  are  of  opinion,  that  the  introduction  of  carburet  of  manganese,  according 
to  the  terms  expressed  [223]  in  this  specification,  has  been  an  invention  of  very 
considerable  merit.  The  wrords  of  the  specification  are  as  follows: — ''Lastly.  I 
propose  to  make  an  improved  quality  of  cast  steel,  by  introducing  into  a  crucible, 
bars  of  common  blistered  steel,  broken  as  usual  into  fragments,  or  mixtures  of  cast 
and  malleable  iron,  and  carbonaceous  matter  along  with  from  one  to  three  per 
cent,  of  their  weight  of  manganese,  exjwsing  the  crucible  to  the  proper  heat  for 
meitin--  the  materials,  which  are,  when  fluid,  to  be  poured  into  an  ingot-mould  in 

(a)  This  Writ  of  Error  from  the  judgment  of  the  Exchequer  Chamber,  reversing 
the  judgment  of  the  Court  of  Common  Pleas,  has  been  since  argued  before  the 
House  of  Lords,  and  is  now  standing  over  for  judgment.  See  report  of  the  case  in 
the  Exchequer  Chamber,  nam.  Heath  v.  Unioim  (13  Mee.  and  Wels.  593). 
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the  usual  manner;"  the  specification  then  goes  on  to  Bay,  that  the  Patentee  does 
DOt  claim  for  the  use  of  an  admixture  of  cast  and  malleable  iron,  or  malleable  iron 
and  carbonaceous  matter,  as  any  part  of  his  invention,  but  only  the  use  of  carburet 
of  manganese,  under  a  new  process,  for  the  conversion  of  iron  into  steel. 

Their  Lordships  understand,  that  the  main  objection  which  was  preferred  against 
renewal  of  this  Patent  was,  that,  in  point  of  practice,  the  carburet  of  manganese 
was  not  sufficiently  applied  to  the  manufacture  of  steel,  but  that  it  was  found  out  in 
the  making  use  of  this  invention,  that  it  could  be  done  more  efficaciously  by  car- 
bonaceous matter,  together  with  manganese  being  used  in  the  process  of  making 
the  steel  instead  of  carburet  of  manganese  itself.  Their  Lordships  are  of  opinion, 
that  notwithstanding  such  an  alteration  in  the  practice  has  taken  place,  yet  it  does 
not  materially  detract  from  the  merits  of  the  original  invention,  and,  therefore, 
their  Lordships  being  perfectly  satisfied  that  no  benefit  has  arisen  to  the  Patentee 
from  this  invention,  are  disposed  to  advise  Her  Majesty  to  continue  the  Patent  for 
the  period  of  [224]  seven  years.  They  are  disposed  to  give  that  length  of  time,  in 
preference  to  a  somewhat  shorter  period,  on  account  of  the  litigation,  which  is  said 
to  lie  subsisting  in  the  Courts  of  law,  inasmuch,  as  in  all  probability  some  time 
must  necessarily  elapse  before  this  litigation  will  be  at  an  end,  and  the  parties  have 
an  opportunity  of  availing  themselves  of  the  extension  of  the  Patent.  Of  course  it  is 
unnecessary  to  say  that  their  Lordships,  in  advising  Her  Majesty  to  renew  this  Patent, 
do  not  in  the  slightest  degree  pronounce  any  opinion  as  to  the  validity  of  the 
Pateiit  itself.  The  trial  of  that  question  is  competent  to  other  tribunals,  and  it  is 
a  question  which  their  Lordships  never,  in  the  remotest  degree,  interfere  with.  If 
it  should  so  happen  that  the  Courts  of  law  should  pronounce  against  the  validity 
of  this  Patent,  the  renewal  which  their  Lordships  now  advise  Her  Majesty  to  make 
will  fall  to  the  ground. 

This  being  the  first  Patent  which  had  been  extended  since  the  Act,  15  and  16 
Vict.,  c.  83  (a),  came  [225]  into  operation,  it  is  thought  advisable  to  set  out  the 
Report  and  Order  in  Council  made  upon  the  petition,  whicji  was  as  follows  :  — 

""  Their  Lordships  do  agree  humbly  to  report  to  Her  Majesty,  as  their  opinion, 
that  (in  case  your  Majesty  should  think  fit)  a  further  extension  of  the  Letters  Patent 
f..n  England,  Wales,  and  the  town  of  Berwick-upon-Tweed,  obtained  by  Josiah 
M.j  rshall  Heath  now  deceased,  and  bearing  date  at  Westminster,  15th  of  April, 
1839  the  same  being  now  vested  in  the  Petitioner,  Charlotte  Catherine  Heath,  widow, 
administratrix  of  Josiah  Marshall  Heath,  ought  to  be  granted  to  Charlotte 
Catherine  Heath,  and  that  such  extension  should  be  for  the  term  of 
seven  years  from  and  after  the  expiration  of  the  term  granted  by  original 
Lexers  Patent."  And  Her  Majesty  having  taken  this  Report  into  consideration  by 
an   Order  in  Council,  ordered,  "  That  the  Right  Honourable  the  Lord  Chancellor, 


(a)  By  section  forty,  it  is  enacted,  that  "  All  the  provisions  of  the  said  Act  of 
the  fifth  and  sixth  years  of  King  William  the  Fourth,  for  the  confirmation  of  any 
Leilcrs  Patent,  and  the  grant  of  new  Letters  Patent,  and  all  the  provisions  of  the 
-awl  Act.  and  of  the  Acts  of  the  Session  holden  in  the  second  and  third  years  of  Her 
Majesty,  chapter  <>7,  and  of  the  Session  holden  in  the  seventh  and  eighth  years  of 
He!  Majesty,  chapter  69,  respectively,  relating  to  the  prolongation  of  the  term  of 
Letters  Patent,  and  to  the  grant  of  new  Letters  Patent  for  a  further  term, 
shall  extend  and  apply  to  any  Letters  Patent  granted  under  the  provisions 
,,!'  this  Ad,  and  it  shall  be  lawful  for  Her  Majesty  to  grant  any  new  Letters  Patent, 
as  in  the  said  Acts  mentioned  :  and  in  the  granting  of  any  such  new  Letters  Patent, 
l!c>  Majesty's  Order  in  Council  shall  be  a  sufficient  warrant  and  authority  for  the 
sealing  of  any  new  betters  Patent,  and  for  the  insertion  in  such  new  Letters  Patent  of 
any  restrictions,  conditions,  and  provisions  in  the  said  Order  mentioned;  and 
the  bord  Chancellor,  on  the  receipt  of  the  said  order  in  Council,  shall  cause 
Letters  Patent,  according  to  the  tenor  and  effect  of  such  Order,  to  be  made  and 
sealed  in  the  manner  herein  directed  for  Letters  Patent  issued  under  the  warrant 
of  'he  Law  Officer:  Provided  always,  that  such  new  betters  Patent  shall  extend  to 
and  be  available  in  ami  for  such  places  as  the  original  Letters  Patent  extended  to 
and  were  available  in:  Provided  also,  that  such  new  Letters  Patent  shall  be  sealed 
and  bear  date  as  of  the  day  after  the  expiration  of  the  term  of  the  original  Letters 
Patent  which  may  tirst  expire." 
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upon  the  receipt  thereof,  do  cause  new  Letters  Patent,  according  to  the  tenor  and 
effect  of  this  order,  to  be  made  and  sealed  for  such  [226]  part  of  the  United  Kingdom 
of  Great  Britain  as  the  original  Letters  Patent  extended  to  and  were  available  in, 
namely,  for  England,  Wales,  and  the  town  of  Berwick-upon-Tweed,  for  '  certain  im- 
provements in  the  manufacture  of  iron  and  steel,'  as  described  in  the  Patent  granted 
to  Josiah  Marshall  Heath,  and  bearing  date  at  Westminster  on  the  5th  of  April,  1839, 
ar.d  such  new  Letters  Patent  are  to  be  granted  to  Charlotte  Catherine  Heath,  in 
whom  the  legal  interest  of  the  original  Letters  Patent  is  now  vested,  for  the  further 
term  of  seven  years  from  and  after  the  expiration  of  the  term  granted  in  the  original 
Liters  Patent,  whereof  the  Right  Honourable  the  Lord  Chancellor,  and  all  oth^r 
persons  whom  it  may  concern,  are  to  take  notice,  and  govern  themselves  accordingly." 

[Mows'  Dig.  tit.  PATENT;  F.  Confirmation,  etc.;  2.  Renewal  and  extension;  a. 
Generally.  S.C.  2  Web.  P.C.  247.  As  to  (i.)  account  being  taken  of  litigation, 
see  Pettit  Smith's  Patent,  1850,  7  Moo.  P.C.  133,  and  note  thereto;  (ii.)  further 
evidence  of  accounts,  cf.  Perkin's  Patent,  1815,  2  Web.  P.C,  at  p.  17;  Clark's 
Patent,  1870,  7  Moo.  P.C.  N.S.  255 ;  L.R.  3  P.C.  421.  As  to  extension  generally, 
see  s.  25  of  the  Patents  Act,  1883  (46  and  47  Vict.,  c.  57),  and  Privy  Council 
Regulations  of  26th  Nov.  1897  (Stat,  R.  and  0.  1899,  p.  1837).] 


[227]        ON  APPEAL  FROM  THE  COURT  OF  APPEALS  IN  CANADA. 

JOHN  POLLOK  and  Others,— Appellants;    WILLIAM  BRADBURY,— Respondent* 

[Feb.  3  and  4,  1853]. 

The  5th  section  of  the  Canadian  Ordinance,  2  Vict.,  c.  36,  defining  the  descrip- 
tion of  debts  that  may  be  proved  and  allowed  against  a  bankrupt's  estate, 
enacts,  that  in  case  the  bankrupt  shall  be  liable  for  any  debt,  in  consequence 
of  having  made  or  indorsed  any  bill  of  exchange  or  promissory  note  before 
the  first  publication  of  the  notice  of  issuing  of  the  warrant,  or  in  consequence 
of  the  payment  by  any  party  of  any  bill  or  note  of  the  whole  or  any  part  of 
the  money  secured  thereby,  or  of  the  payment  of  any  sum  by  any  surety  of 
the  bankrupt  in  any  contract  whatsoever,  although  such  payment  in  either 
case  shall  be  made  after  such  first  publication,  provided  it  be  made  before 
the  making  of  the  first  dividend,  such  debt  shall  be  considered,  for  all  the 
purposes  of  that  Ordinance,  as  contracted  at  the  time  when  such  bill  or  note, 
or  other  contract,  shall  have  been  so  made  or  indorsed,  and  may  be  proved 
and  allowed  against  the  estate,  as  if  the  debt  had  been  due  and  payable  by 
the  bankrupt  before  the  first  publication. 

In  an  action  by  A.  and  Co.,  indorsees  and  holders  of  a  promissory  note  against 
B.,  the  payee  and  indorser,  B.  pleaded  that  A.  and  Co.  had  the  note  by  an 
usurious  title,  and  that  he  was  the  indorser  only  for  accommodation  and 
surety.  He  also  jneaded,  that  a  verbal  agreement  existed  between  A.  and  Co. 
and  C.  and  D.,  the  makers,  to  withhold  the  enforcement  of  the  note  till  a 
balance  of  a  floating  account  was  struck,  and  further  certain  pleas  of  com- 
pensation and  extinction.  To  prove  these  pleas,  B.  called  C.  and  D.  as  wit- 
nesses. C.  and  D.  had  become  bankrupts  since  the  making  of  the  note,  and 
had  obtained  their  certificate.  To  remove  any  objection  to  their  compet- 
ency on  the  score  of  interest,  B.  put  in ;  first,  a  release  from  them  to  the 
assignee  under  the  bankruptcy,  by  which  they  released  the  assignee  and  estate 
from  any  allowance  or  percentage  which  they  might  be  entitled  to  have  from 
the  estate ;  second,  a  release  by  B.  to  C.  and  D.,  from  the  costs  of  the  action  ; 
and  thirdly,  their  certificate  of  bankruptcy.  No  evidence  was  given  of  a 
dividend  having  been  paid  out  of  the  estate  of  C.  and  D. 

Held,  first,  that  the  releases  and  certificate  did  not  make  them  competent  wit- 

*  Present:  The  Lord  Justice  Knight  Bruce,  the  Lord  Justice  Turner,  the  Right 
Hon.  Dr.  Lushington,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir 
John  Patteson. 
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oesees,  as  they  had  an  intei  feat  the  action  ;  for,  if  B.  had  to  pay  the 

mnl  of  the  note  subsequently  to  the  making  of  the  first  dividend,  he  was 
precluded  by  I  dian  Ordinance,  2  Victj  c.  36,  sec.  5,  from  proving  the 
,l,.|,i  under  the  Commission,  and  then  as  a  damnified  .surety  he  had  a  right  of 
action  againsl  C.  i  od  D.  [8  Moo.  P.C.  250]. 

-  iond.  Thai  the  onus  was  upon  B.  to  prove  that  no  dividend  of  C.  and  D.'s 
estate  under  the  Commission  had  hern  declared  [8  Moo.  P.C.  254]. 

Held,  also,  that  the  plea  of  a  verbal  agn  ment  qualifying  the  written  contract 
expressed  in  the  note,  was  had  in  law  [8  Moo.  P.C.  260]. 

A.  and  Co.  wen-  gen<  ral  merchants,  hankers,  and  commission  agents  at  Montreal, 
and  their  course  of  trade  consisted  principally  in  procuring  and  advancing 
i,,  colonial  dealers,  called  "  Forwarders,"  supplies  of  goods,  cash,  and  negoti- 
required,  from  time  to  time,  by  their  customers,  to  support 
them  in  their  dealings,  returns  being  made  by  such  Forwarders,  after  some 
interval  of  time,  at  their  convenience,  in  the  freight  of  produce  from  the 
Country,  and  in  the  payment  of  cash  and  negotiable  securities.  In 
th-  accounts  they  kept  with  C.  and  D.,  there  was  kept  a  column  on  both  sides 
for  interest,  from  the  time  the  payment  was  made  or  due;  and,  at  the 
periodical  close  of  the  account,  A.  and  Co.  made  a  charge  for  their  commis- 
sion, calculated  in  the  year  1839.  upon  the  balance  then  due,  and  after  that 
time  upon  the  cash  advances.  Held,  that  the  pleas  of  usury  were  not  proved, 
and,  that  it  did  not  appear  from  the  accounts  that  the  charge  for  commission 
was  a  cloak  for  usury,  but  was  to  he  treated  as  a  bona  fide  compensation  for 
the  labour  and  inconvenience  in  conducting  such  business  [8  Moo.  P.C.  264]. 

In  this  case  the  Appellants  are  merchants,  carrying  on  a  very  extensive  business 
at  .Montreal,  under  the  name  and  style  of  "  Gilmour  and  Co.,'-  at  which  place  their 
[228]  course  of  trade  consisted  principally  in  procuring  for,  and  advancing  to, 
colonial  dealers,  called  "  Forwarders."  and,  among  others,  to  Messrs.  Hackett  and 
1  'ickinson.  supplies  of  goods,  cash,  and  negotiable  securities  as  required,  from  time 
to  time,  by  such  customers,  to  support  them  in  their  dealings,  returns  being  made 
by  such  Forwarders,  at  their  convenience,  in  the  freight  of  produce  from  the  Upper 
Country,  and  in  the  transfer  of  vessels  and  barges,  and  in  the  payment  of  cash  and 
;  itiable  securities.  This  relation  of  the  parties  was  peculiar  to  the  country,  and 
of  a  multifarious  nature,  including,  on  the  part  of  the  Appellants,  the  whole  busi- 

-  of  general  merchants,  as  well  as  of  bankers  and  commission  agents  for  Messrs. 
Hackett  and  Dickinson,  and  involved  long  and  complicated  [229]  accounts.  In  the 
accounts  there  was  kept  a  column  on  both  sides  foi  interest,  from  the  time  the  pay- 
ment was  made  or  due;  and,  at  the  periodical  close  of  the  account,  the  Appellants 
made  a  charge  for  their  commission,  calculated  in  the  year  1839,  upon  the  balance 
then  due,  and  since  that  time  upon  cash  advances.  The  principal  question  involved 
in  the  appeal  arose  upon  this  latter  commission.  The  Appellants  contended,  that 
it  was  a  bona  fide  compensation  for  the  labour,  expense,  and  inconvenience  in  con- 
ducting such  business.  The  Respondent  insisted,  that  such  commission  was  only  a 
cloak  for  charging  a  higher  rate  of  interest  than  allowed  by  law,  and  amounted  to 

ry. 

The  action  was  broughl  by  the  Appellants  in  the  Court  of  Queen's  Bench,  in  the 
District  of  Montreal,  as  indorsees  and  hold<  Inst  the  Respondents,  as  payee 

;  indorser,  of  a  promissory  note.  By  the  first  count  in  the  declaration  'the 
Plaintiffs  claimed  the  sum  of  61000  12r.  6d.,  for  principal  and  expenses  on  a  pro- 
missory note  for  'J  HiOO,  dated  the  25th  September,  IS  10.  made  by  Hackett  ami  Co., 
ible  twelve  months  after  date,  to  order  of  the  Respondent,  and  by  him  indorsed 
to  the  Appellants.  The  second  count  was  for  £1000  12s.  (id.,  as  due  for  monev  lent, 
paid,  bad  and  received,  and  on  an  accounl  -tated. 

To  this  declaration  the  Respondent  pleaded  ten  pleas.  The  first  set  forth,  that 
from  the  6th  of  May,  L839,  until  the  month  of  February,  1842,  Hackett  and  Dickin- 
son carried  on  trade  at  Montreal,  as  Forwarders,  under  the  firm  of  "  Hackett  and 
Co.;"  that  from  May.  1839,  John  Pollok,  Arthur  Pollok,  Allan  Cilmour,  and  Allan 

Gilm ■  the  younger,   four  of  the  Appellants,  carried  on  trade,   vith   Ritchie  and 

others.  [230]  at  Mont,  eneral  merchants,  under  the  firm  of  "  Ritchie  and  Co  " 
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until  January,  1811,  when  the  last-mentioned  firm  was  dissolved;  that  from  that 
time  forward  the  Appellants  carried  on  trade  at  Montreal,  under  the  name  of 
"  Gilinour  and  Co. ;"  that,  about  the  year  1839,  Hackett  and  Co.  and  Ritchie  and  Co. 
entered  into  an  arrangement,  by  which  it  was  agreed,  that  Ritchie  and  Co.  were  to 
advance  money  and  goods  to  Hackett  and  Co.  ;  and  that  Hackett  and  Co.,  in.  con- 
sideration of  the  advances  so  to  be  made  to  them,  were  to  forward  produce,  etc.,  for 
Ritchie  and  Co.,  at  rates  25  per  cent,  below  the  current  rates;  that,  by  the  consent 
of  all  parties.  Gilmour  and  Co.  took  the  place  of  Ritchie  and  Co.  on  the  dissolution 
of  the  latter  firm,  with  respect  to  all  the  dealings  and  agreements  between  Ritchie 
and  Co.  (of  which  firm,  Gilmour  and  Co.  were  the  successors)  and  Hackett  and  Co.  ; 
that  on  the  25th  of  September,  1810,  Ritchie  and  Co.  agreed  to  make  an  additional 
advance  to  Hackett  and  Co.,  by  discounting  their  paper  to  the  amount  of  £2500 
currency,  if  indorsed  to  the  satisfaction  of  Ritchie  and  Co. ;  that  Hackett  and  Co. 
thereupon  induced  the  respondent  to  indorse  a  note  for  £1000  (the  note  on  which 
the  action  was  brought),  and  one  Ferrie,  carrying  on  trade  there  under  the  name  of 
Ferrie  and  Co.,  to  indorse  a  note  for  £1500,  Bradbury  and  Ferrie  being  merely 
accommodation  indorsers ;  that  thereupon  Ritchie  and  Co.  obtained  the  two  notes 
from  Hackett  and  Co.,  and  that  it  was  corruptly  and  against  the  law  agreed  between 
Hackett  and  Co.  and  Ritchie  and  Co..  that  Ritchie  and  Co.  should  lend  to  Hackett  and 
Co.  £2375.  and  that  Ritchie  and  Co.  should  forbear,  and  give  day  of  payment 
thereof  to  Hackett  and  Co.,  until  the  two  promissory  notes  should  reach  maturity  ; 
and  [231]  that  Hackett  and  Co.,  for  the  loan  of  the  said  £2375  currency,  and  for 
giving  day  of  payment  thereof  for  the  time  aforesaid,  should  give  and  pay  to  Ritchie 
and  Co.,  when  the  two  notes  should  reach  maturity,  the  sum  of  £125  currency, 
which  Ritchie  and  Co.  styled  their  commission,  but  which  was,  in  truth,  so  much 
usurious  interest  on  the  sum  so  to  be  advanced  ;  and  also,  that  the  firm  of  Hackett 
and  Co.  should  pay  interest  on  the  sum  of  £2375  from  the  time  it  should  be  required, 
and  be  so  lent  and  advanced  until  the  time  of  the  payment  of  the  sum  of  £2375, 
with  interest,  as  aforesaid,  to  Ritchie  and  Co. ;  and  that  for  securing  the  payment 
of  the  £2375,  with  interest,  as  aforesaid,  to  Ritchie  and  Co.,  Hackett  and  Co.  should 
deliver  to  Ritchie  and  Co.  the  two  promissory  notes.  The  five  following  pleas  con- 
tained in  substance  the  same  defence,  varied  only  in  form. 

The  seventh  plea  alleged,  that  the  Plaintiffs,  the  holders  of  the  notes,  were  in- 
debted to  Hackett  and  Co.,  the  makers,  in  a  sum  of  £35,000,  for  causes  set  forth, 
and  that  the  promissory  note  was  indorsed  by  the  Defendant  for  accommodation 
only;  and  that  it  was  agreed  between  Ritchie  and  Co.,  Hackett  and  Co.,  and  the 
Defendant,  that  the  note  should  be  held  by  Ritchie  and  Co.  merely  as  a  pledge  or 
security  for  the  payment  of  any  balance  that  might  be  found  due  from  Hackett  and 
Co.  upon  a  final  settlement  of  account  with  Ritchie  and  Co.,  and  that  the  Defendant 
should  not  be  troubled  respecting  the  note  until  such  final  settlement  should  have 
taken  place,  and  then  only  for  the  balance  due  from  Hackett  and  Co.  to  Ritchie 
and  Co.  And  the  plea  further  alleged,  that  Hackett  and  Dickinson  had  become 
bankrupts,  and  that  there  was  no  balance  due  [232]  from  Hackett  and  Co.  ;  but,  in 
substance,  that  the  sum  due  from  Ritchie  and  Co.  to  Hackett  and  Co.  was  sufficient 
to  include  and  discharge  the  promissory  note. 

The  eighth  plea  set  forth,  that  Ritchie  was  the  head  of  the  firm  of  Ritchie  and  Co. 
whilst  that  firm  existed;  that  on  the  1th  of  April,  1810,  Hackett  and  Co.,  with  the 
view  of  decreasing  the  balance  due  by  them  to  Ritchie  and  Co.,  by  bill  of  sale  of  that 
date  transferred  to  Ritchie  and  Co.  certain  ships,  schooners,  and  barges,  therein 
specified,  of  the  value  of  £3250.  That  although  these  transfers  were  made  to  Ritchie 
in  his  own  name,  yet  they  were,  in  truth  and  in  effect,  made  to  the  firm  Df  Ritchie  and 
Co..  of  which  Ritchie  was  the  head  ;  and  that  Ritchie  and  Co.,  until  the  time  of  the 
dissolution  of  that  firm,  had  used  and  enjoyed  the  schooners  and  barges  as  their 
own  :  and  that  the  Appellants,  as  Ritchie's  successors,  then  had  possession  of  the 
same.  That  although,  by  the  deeds  of  transfer  of  these  vessels.  Hackett  and  Co. 
acknowledged  to  have  received  part  of  the  above  sum  of  £3250,  yet  in  truth  no  part 
of  that  sum  had  been  paid  to  them  :  that,  therefore,  the  Plaintiffs  owed  Hackett 
and  Co.  £3250  currency,  which  the  Defendant  had  a  right  to  set  off  by  way  of  com- 
pensation against  the  demand  of  the  Plaintiffs. 

The  ninth  plea  averred,  that  the  barges  and  schooners  were  delivered  by  Hackett 
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and  Co.  to  Ritchie  and  Co.,  for  the  purpose  of  being  sold,  on  account  of  Hackett  and 

Co.:  •  eand£o.  and  the  Plaintiffs  had  converted  the  schooners  and  barges 

,■  own  use,  and  were  thus  accountable  for  the  value  thereof,  such  value  being 

The  tenth  plea  was  a  deferui  an  fonds  en  fait,  con-[233]-taining  a  general  denial 
of  all  the  facts  stated  in  the  declaration. 

To  the  pi  as  of  usury,  the  Plaintiffs  filed  general  answers,  and  to  the  pleas  alleg- 
ing that  the  promissory  note  was  discharged,  the  Plaintiffs  answered  specially 
averring,  that  independently  of  the  two  notes,  there  was  a  large  balance  due  to 
them  by  Hackett  and  Co.  With  this  answer  the  Plaintiffs  filed  a  general  accounl  of 
the  dealings  between  them  and  Hackett  and  Co.,  from  the  commencement  of  the 
year  L  839  down  to  March,  1842,  the  particulars  of  which  it  is  unnecessary  to  set  out, 
as  the  effect  of  them,  ><>  far  as  relates  to  this  ease,  is  stated  in  the  judgment. 

I  D  fendants,  in  rej.lv  to  the  Bpecial  answers  of  the  Plaintiffs,  contended,  that 
a  number  of  large  sums  of  money,  for  which  the  Plaintiffs  had  taken  credit  in  the 
account  so  filed  by  them,  should  he  Btruck  out  from  the  account,  on  the  ground, 
that  tlx.se  sinus  hail  been  advanced  under  usurious  agreements,  and  in  consideration 
of  ;,n  usurious  allowance  of  5  per  cent,  over  and  above  legal  interest,  and  the  De- 
fendant further  alleged,  that  if  these  sums  were  so  struck  from  the  account,  there 
would  l.e  a  balance  in  favour  of  Hackett  and  Co. 

At  the  hearing,  it  was  contended,  that  the  account  furnished  by  the  Plaintiffs 
did.  upon  the  fa.e  of  it.  make  out  the  usury  alleged,  as  they  had  in  that  account 
credited  Hackett  ami  Co.  with  the  two  promissory  notes,  and  had  debited  Hackett 
and  Co.  with  various  advances  at  different  periods,  some  in  cash  and  some  in  bills  on 
their  own  promissory  notes,  and  had  also  debited  Hackett  and  Co.  with  a  commis- 
sion on  those  advames.  amounting  to  5  per  cent,  over  and  above  [234]  the  legal  in- 
,,t'  6  pel-  cent.  :  and  to  prove  the  applicability  of  those  debits  to  the  promissory 
note  in  question,  and  in  support  of  the  pleas  of  usury,  the  Defendant  called  as  a 
witness  Hackett.  one  of  the  members  of  the  firm  id'  Hackett  and  Co..  to  whose  com- 
v  the  Plaintiffs  objected,  on  the  -round,  that  he  was  interested  in  the  success 
of  the  defence.  To  establish  the  disi tit erest edness  of  this  witness,  the  following 
documents  were  put  in  evidence  and  proved.  First,  a  release  from  the  witness  to 
the  assignee  of  the  estate  under  his  bankruptcy  (he  and  his  partner,  Dickinson, 
being  declared  bankrupts  under  the  Canadian  Ordinance.  2  Vict.,  c  36),  of  any 
allowance  or  percentage  to  which  he  might  become  entitled  to.     Secondly,  a  release 

fr the   Defendant   to  the  witness,  whereby  the   Defendant   released  the  witness 

from  the  costs  of  the  action  :  and  thirdly,  the  witness's  certificate  under  the  bank- 
ruptcy. The  objection  was  reserved,  and  his  evidence  taken,  in  the  first  instance. 
t/,    bet  Hackett.  in   his  evidence,  stated,  that  the  firm  of  Hackett  and  Co. 

were  the  makers  of  the  promissory  note,  thai  the  firm  had  become  insolvent,  that  a 
warrant  in  bankruptcy  issued  in  February,  1842,  directing  the  messenger  to  take 
possession  of  all  their  property,  that  an  assignment  of  the  property  was  made  bjj 
Commissioners  for  Bankrupts,  and  that  the  witness  and  his  partner  had  since 
aed    their   certificate.     The   witness   also   stated,   that   he  had  granted  to  the 
■  lid  had  also  released  and  discharged  his  bankrupt  estate, 
and  the  bankrupt  estate  of  the  firm,  from  any  and  every  allowance  of  any  kind  or 
description  wh  ml  from  any  and  every  percentage  whatever  from  the  bank* 

[235]-rupt  estate.  The  witness  further  stated,  that  the  Defendant  indorsed  the  pro- 
missory note  fur  the  accommodation  of  the  firm  of  Hackett  and  Co..  and  that  the 
Defendant  had  given  to  him  a  release  from  any  claim  which  he  might  otherwise  have 
had  or  made  against  him.  or  the  estate  of  Hackett  and  Co..  for  or  on  account  of  the 
which  he  mi<_dit  be  condemned  or  have  to  pay  in  consequence  of  the  institution 
of  this  action,  or  the  judgment  to  be  rendered  thereon.  The  witness  was  then  asked 
various  quest  ions  relat  ing  to  several  Minis  in  the  account  between  his  linn  and  Ritchie 
and  Co.,  amounting  in  the  whole  to  £4368  L6s.  LOd.,  as  to  the  terms  and  conditions 
mi  which  those  sums  w.ie  hnt  ami  advanced  by  Ritchie  and  Co.  to  Hackett  and  Co., 
and  ah.,  aa  to  other  sums  of  money  in  which  Hackett  and  Co.  were  in  the  account 
debited  to  Ritchie  ami  Co.  The  substance  of  his  evidence  on  all  these  points  was. 
that  these  sums  of  money,  including  the  sum  advanced  on  the  promissory  note  in 
■   advanced  under  ement,  that   Ritchie  and  Co.  should  deduct 

the     usual     interest     of     6     per     cent.,     and     a    commission     of     5     per     cent., 
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and  that  the  note  was  discounted  by  them  on  those  terms  that  the  con- 
sideration given  for  this  note  of  £1000,  and  for  the  before-mentioned  one  of  £1500, 
was  £2300,  in  cash  and  their  own  promissory  notes,  namely,  £2100  in  notes  at  three 
months,  and  £200  in  cash.  That  there  being  a  running  account  between  the  two 
firms,  Hackett  and  Co.  were  credited  on  the  one  side  with  the  gross  amount  of  the  two 
notes,  and  also  with  interest  for  the  time  the  notes  given  to  them  hud  to  run.  and 
were  debited  on  the  other  side  with  the  [236]  amount  of  the  notes  and  cash  given  to 
them,  and  the  interest  on  the  amount  of  the  two  notes  for  the  time  they  had  run, 
and  also  for  the  commission  of  5  per  cent.  As  to  the  other  sums  of  money  ad- 
vanced, Hackett  stated,  that  £500  was  advanced  on  a  deduction  of  interest  at  0 
per  cent.,  and  a  commission  of  7£  per  cent.,  and  the  other  sum  on  a  deduction  of  the 
same  interest,  and  a  commission  of  6  per  cent.  There  were  other  sums  of  money 
advanced  by  Ritchie  and  Co.,  which,  according  to  Hackett's  evidence,  were  ad- 
vanced on  the  terms  of  6  per  cent,  interest,  and  5  per  cent,  commission,  the  sum 
of  £500  alone  being  subjected  to  1\  per  cent,  commission.  The  fact,  alleged  in  the 
pleas  of  the  Defendant,  relating  to  the  transfer  of  the  schooners  and  barges,  and 
that  the  prices  at  which  they  were  transferred  were  their  true  and  fair  value,  and 
that  no  part  of  the  purchase-money  had  ever  been  paid  to  Hackett  and  Co.,  was 
also  proved  by  Hackett.  It  was  also  stated  by  him  that  the  Plaintiffs,  instead  of 
giving  credit  to  Hackett  and  Co.  for  the  whole  amount  of  the  prices  at  which  the 
vessels  were  transferred  to  them,  afterwards  sold  them  without  any  authority,  and 
had  given  Hackett  and  Co.  credit  only  for  about  £1526  10s.  Id.  currency,  as  being 
the  nett  proceeds  of  the  sale. 

Dickinson,  the  other  member  of  the  firm  of  Hackett  and  Co.,  was  also  tendered 
as  a  witness,  and  objected  to  by  the  Plaintiffs,  upon  the  same  grounds  as  they  had 
made  to  Hackett.  Dickinson,  before  giving  his  evidence,  made  the  same  releases 
of  his  estate  and  claims  to  the  assignees,  and  also  to  the  Defendant,  and  received  the 
same  release  as  Hackett  from  the  Defendant.  This  objection  was  also  reserved,  and 
his  evi-[237]-dence,  subject  to  the  reservation,  taken.  He  in  all  respects  corro- 
borated the  statement  made  by  his  partner,  and  also  stated,  that  in  consequence, 
partly  of  the  extent  of  business  given  by  Ritchie  and  Co.  and  the  Plaintiffs  as  their 
successors,  but  chiefly  on  account  of  the  advances  made  by  them,  the  firm  of  Hackett 
and  Co.  performed  their  forwarding  at  rates  from  16  to  25  per  cent,  below  the  rates 
then  generally  established  and  acted  upon. 

The  objection  to  the  competency  of  these  witnesses  was  argued  in  the  course 
of  the  inquiry,  and  was,  in  the  first  instance,  disallowed  ;  so  that  the  evidence  of 
both  Hackett  and  Dickinson  stood  as  evidence  in  the  cause  until  after  the  termination 
of  the  case. 

With  regard  to  the  question,  whether  the  sums  charged  by  Ritchie  and  Co.,  as 
commission,  in  one  instance  of  7^  per  cent.,  and  in  the  others  of  5  per  cent.,  over 
and  above  the  legal  interest  of  6  per  cent.,  on  cash  advanced  by  them  to  Hackett 
and  Co.,  were,  in  fact,  usurious  charges  or  deductions,  witnesses  were  called  on 
both  sides  to  state  what  was  the  custom  of  the  trade  upon  that  point.  On  the  part 
of  the  Plaintiffs,  two  witnesses,  Brondgeest  and  Hart,  merchants,  were  called  in. 
The  former  said  that  he  had  for  several  years  been  president  of  the  Board  of  Trade 
in  Montreal,  that  the  Plaintiffs'  charges,  under  the  name  of  commission,  were  usual 
and  customary  charges  upon  transactions  of  the  nature  of  those  contained  in  the 
account,  and  that  5  per  cent,  commission  was  a  reasonable  charge  ;  that  in  some 
instances  7h  per  cent,  was  charged.  He  said  that  those  charges  were  not  made  as 
a  cloak  for  usury,  but  as  a  compensation  for  the  trouble,  expense,  and  inconvenience 
attendant  upon  such  transactions,  keeping  up  exten-[238]-sive  mercantile  establish- 
ments, employment  of  clerks,  and  application  of  time  and  services.  That  such 
charges  are  made  in  an  open  and  undisguised  manner  by  merchants,  and  were 
not  regarded  as  an  additional  interest  beyond  the  rate  of  6  per  cent,  per  annum, 
which  was  also  charged  as  the  consideration  for  the  loan  or  advance,  and  forbear- 
ance of  the  amount  advanced.  That  such  advances  were  sometimes  made  with,  and 
sometimes  without,  securities.  That  the  Board  of  Trade  recognised  charges  of 
commission  for  indorsing  bills  or  notes;  and  instances  were  mentioned  by  him 
where  the  Board  of  Trade  recognised  charges  of  commission.  He  stated  that  he 
did  not  consider  that  the  risk  attendant  upon  making  advances  in  cash  formed  a 
part  of  the  consideration  of  a  charge  of  5  per  cent,  commission,  any  more  than 
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thai  a.. ,,,lan.   upon  other  transactions,  such  as  the  Bale  oi  goods.     He,  however, 

further  said  that  there  was,  of  course,  a  degree  of  risk  attendant  upon  all  mercantile 

transactions    and  that  there  was  no  doubt  that  risk  would  influence  most  persons 

the  terms  upon  which  they  would  transact  business;  that,  in  making-  advances, 

when  indorsed  promissory  notes  were  taken  in  security,  it  was  generally  anticipate.! 

that  the  party  making  the  advances  would  require  to  negotiate  such  notes,  and  that 

the   trouble   attendant    upon   such   negotiation    was   worth   something,   more   or   less. 

On  his  initiation,  he  admitted  that  the  commission  charged  would,  according 

tolas, .pinion,  vaiv  according  to  the  risk  incurred  in  making  advances  on  promissory 

gave  evidence  of  a  like  purport.     He  also  said  that  the  commission 

0f  5  |„.,    cent,  was  not    paid  on    risk.     On  cross-examination,  he  said,  that   if  a 

merchant  discounted  notes  as  bankers  did,  and  charged  [2391  5  per  cent,  commission, 

Qe  should  consider  hie  doing  bo  usurious,  and  not  justified  by  any  of  the  usages 

of  which  h.   had  spoken.     But,  that  if  notes  were  placed  in  the  hands  of  a  merchant 

to  be  d,  for  the  purpose  of  facilitating  the  business  of  a  third  party,  he 

[ered  the  merchant  entitled  to  his  commission  for  the  service  rendered.     He 

I    n,   cross-examination,  "If  a  party  were  to  place  paper  in  the  hands 

of  a  commission  merchant  of  such  a  description,  from  the  high  standing  of  the 

parties  to  the  paper,  that  the  money  for  that  paper  could,  without  difficulty,  be 

red   from   hanks  or  other  moneylenders,  without  the  commission  merchant 

putting   hi<  own   name  upon   it,  what   would  he  consider  a  reasonable  charge  for 

the   trouble  to  which   a  commission  merchant   would  be  subjected   in   such  ease?" 

And  his  answer  was,  "  One  per  cent.,  if  a  party  other  than  the  commission  merchant 

would  advance  the  money  on  the  paper." 

On  the  part  of  the  Defendant,  Dougal  and  Young,  merchants,  were  examined 
as  witnesses,  who  expressly  denied  the  existence  of  any  mercantile  usage  justifying 
the  charge,  under  the  name  of  commission,  made  by  the  Plaintiffs. 

The  cause  was  fully  heard  on  the  merits  on  the  17th  of  January,  1846  ;  and  on 
the  27th  of  May.  IS  Hi,  the  Court  of  Queen's  Bench  pronounced  judgment  (the  Chief 
Justice  dissenting,  and  the  fourth  Judge  being  absent),  by  which  judgment  they 
rejected  the  evidence  of  Hackett  and  Dickinson,  as  incompetent  witnesses,  and, 
dering  that  the  Defendant  had  not  established  in  evidence  any  of  the  several 
pleas  by  him  pleaded,  and  thai  his  pleas  were  unfounded  in  law,  in  as  far  as  the 
law  could  be  applied  to  the  [240]  evidence  of  record,  they  adjudged  that  the  Plaintiffs 
were  entitled  to  recover  from  the  Defendant  the  sum  of  £1000  12s.  6d.  currency. 

From  this  judgment  the  Defendant  appealed  to  the  Court  of  Appeals  of  Lower 
Canada,  and  that  Court,  by  its  judgment,  dated  the  9th  of  June,  18-19,  reversed  the 
decision  of  t  he  Court  of  Queen's  Bench.  This  judgment  was  as  follows  : — "  Consider- 
ing, that  it  is  established  by  legal  and  sufficient  evidence  in  this  cause,  that  the 
promissory  note  declared  upon  by  the  Respondents  in  the  Court  below,  was  made 
and  delivered  by  the  Appellant  to  Hackett  and  Dickinson,  named  in  the  Respondent's 
declaration,  being  merchants  trading  together  under  the  name  of  Hackett  and  Co., 
without  any  consideration  having  been  received  for  the  same  by  Bradbury,  from 
m  and  Dickinson,  and  as  an  accommodation  note;  and  considering  also,  that 
ne  note  was  so  made  and  delivered  by  Bradbury,  and  was  afterwards  indorsed 
and  delivered  by  Hackett  and  Dickinson,  to  certain  persons  trading  together  under 
the  name  or  firm  of  Ritchie  and  Co.,  under  and  in  pursuance  of  a  corrupt  and 
unlawful  agreement  by  and  between  the  persons  trading  together  as  last  aforesaid 
and  Hat  kett  and  Dickinson,  to  the  effect,  that  the  persons  trading  as  last  aforesaid 
should  lend  and  advance  to  Hacketl  and  Dickinson  the  sum  of  £1425  current  money 
of  the  Province  of  Canada,  for  which  loan  the  persons  trading  as  last  aforesaid 
should  have  and  receive  from  Hackett  and  Dickinson  the  note  indorsed  as  afore- 
said, with  a  commission  of  5  per  cent,  on  the  sum  specified  in  the  note,  and  also 
legal  interest  for  that  Bum,  at  the  rate  of  6  per  cent,  per  annum  ;  and  considering 
also,  that  the  corrupt  and  unlawful  agreemenl  was  fully  [241]  carried  into  execution 
by  and  between  the  persons  trading  as  last  aforesaid  and  Hackett  and  Dickinson; 
and  considering  also,  thai  it  Is  established  by  the  evidence  in  this  cause,  that  the 
Respondents  severally  were  either  parties  to  the  corrupt  and  unlawful  agreement, 
or  before  and  at  the  time  of  becoming  holders  of  the  note  were  cognizant  thereof, 
and  thai  their  title  to  the  note  ,s  derived  from  and  through  the  persons  trading 
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together,  under  the  name  or  firm  of  Ritchie  and  Co. ;  and  considering  also,  that  on 
the  evidence  adduced  in  this  cause  the  commission  of  5  per  cent.,  stipulated  as 
aforesaid  by  the  persons  trading  under  the  name  of  Ritchie  and  Co.,  cannot  be 
justified  or  treated  as  a  commission  for  trouble  or  expense  to  be  incurred  by  the 
persons  trading  as  last  aforesaid,  but  must  be  considered  to  have  been  and  was  a 
charge  of  so  much  money,  exceeding  and  over  and  above  the  legal  rate  of  interest 
stipulated  to  be  paid  for  the  forbearance,  and  giving  day  of  payment  of  the  afore- 
said sum  of  £1425,  lent  and  advanced,  as  aforesaid,  by  the  persons  trading  as  last 
aforesaid  to  Hackett  and  Dickinson,  contrary  to  the  law  in  such  case  made  and  pro- 
vided ;  and  considering,  therefore,  that  the  note,  by  reason  of  the  corrupt  and  un- 
lawful agreement  aforesaid,  was  from  the  time  of  the  making  thereof  as  aforesaid, 
and  now  is,  absolutely  null  and  void  in  law ;  and  considering,  therefore,  that  in  the 
rendering  of  the  judgment  aforesaid  of  the  Court  below  there  is  manifest  error;  it 
is  by  the  Court  adjudged,  that  the  judgment  appealed  from,  namely,  the  judgment 
of  the  Court  of  Queen's  Bench,  dated  the  27th  of  May,  1846,  be,  and  the  same  is 
hereby  reversed,  annulled,  and  made  void ;  and  the  Court  now  here  proceeding  to 
render  such  judgment  in  the  premises  [242]  as  by  the  Court  below  ought  to  have 
been  rendered :  It  is  adjudged  that  the  action  be  hereby  dismissed,  with  costs  in  the 
Court  below,  as  well  as  on  appeal." 

Against  this  judgment  the  present  appeal  was  brought. 

Mr.  Bliss,  Q.C.,  Mr.  Forsyth,  and  Mr.  Dodgson,  for  the  Appellants. — In  this 
case  there  are  three  questions:  First,  we  contend,  that  the  special  pleas  are  all 
bad  in  law.  Secondly,  that  the  evidence  of  Hackett  and  Dickinson  was  inadmissible, 
on  the  ground  of  interest,  and  ought  to  have  been  rejected;  and,  lastly,  that  the 
pleas  of  compensation  fail,  as  they  are  not  supported  by  evidence ;  and  that  the 
pleas  of  usury  also  fail,  because  they  are  not  supported  by  evidence  ;  and,  because  the 
parol  evidence  and  the  accounts  prove  that  there  was  no  usurious  contract  at  all, 
the  commission  being  a  bona  fide  commission,  and  not  usurious. 

I.  Upon  the  pleadings.  The  first  six  pleas  set  up  usury  as  a  defence ;  and  the 
seventh,  eighth,  and  ninth  pleas,  compensation.  Now,  the  principal  point  for 
the  Appellants  is,  that  the  sum  of  £125  mentioned  in  the  first  plea,  was  a  bona  fide 
commission,  and  not  of  an  usurious  nature;  but  as  the  validity  of  the  pleas  of 
usury  are  denied,  it  will  be  convenient  to  take  that  branch  of  the  case  first.  Now, 
the  first  plea  alleges,  that  the  £125  so  agreed  to  be  paid,  and  charged  by  the  Appel- 
lants, exceeds  6  per  cent,  per  annum,  contrary  to  the  Ordinance.  Such  a  plea  was 
clearly  bad,  for  the  agreement  which  is  charged  by  the  plea  to  be  usurious,  does 
not  fix  the  rate  of  interest,  but  simply  states,  that  Hackett  and  Co.  were  to  pay 
£125  and  in-[243]-terest.  If  the  agreement  had  stated  that  interest,  at  the  rate 
of  6  per  cent,  was  to  be  paid,  besides  the  £125,  then  it  would  have  been  usurious; 
but  the  plea  does  not  say  so,  it  simply  uses  the  word  "  interest,"  and  it  is  a  question 
for  the  Court  to  determine  the  legal  effect  of  such  agreement  to  pay  that  sum  and 
interest ;  we  submit,  however,  that  when  by  an  agreement  for  a  loan,  no  rate  of  interest 
is  fixed,  the  lender  cannot  claim  more  than  the  legal  rate,  and  that  the  Court  will 
not  assume,  in  this  case,  that  more  than  the  legal  rate  was  intended.  According 
to  the  general  rule,  where  an  agreement  leaves  anything  without  limit,  and  general, 
the  law  holds  that  it  shall  be  reasonable,  and,  if  there  is  a  limit  fixed  by  law,  any 
excess  beyond  that  would  be  illegal.  The  utmost  meaning,  therefore,  which  can  be 
given  to  an  agreement  to  pay  £125  and  interest,  where  the  £125  is  itself  considered 
to  be  interest,  is,  that  such  a  further  reasonable  sum  is  to  be  paid  for  interest,  as, 
when  added  to  £125,  will  not  exceed  the  legal  rate.  Neither  does  the  plea  which 
alleges  that  Ritchie  and  Co.  charged  6  per  cent,  per  annum,  show  that  by  the  terms 
of  the  agreement  they  were  entitled  to  make  that  charge.  The  first  plea  then  is 
clearly  bad,  and  the  next  five  pleas  are  open  to  similar  objections.  Indeed,  the 
sixth  plea  does  not  show  that  the  agreement  under  which  the  note  was  transferred 
was  usurious.  Like  the  other  pleas,  it  does  not  fix  the  rate  of  interest,  which,  we 
submit,  is  to  be  settled  by  construction  of  law.  If  the  terms  of  an  agreement  make 
it  usurious,  it  may  be  necessary  in  pleading,  to  allege,  as  matter  of  form,  "  that  it 
is  contrary  to  the  Ordinance,"  but  such  allegation  will  not  make  the  transaction 
usurious,  unless  the  terms  of  the  agreement  [244]  show  it  to  be  so  ;  the  mere  allega- 
tion is  inoperative  and  worthless. 
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II  The  competency  of  the  witnesses  Hackett  and  Dickinson  to  prove  the  alleged 
usury.  Notwithstanding  the  attempts  to  render  them  competent  by  the  several 
releases  there  exists  an  objection  fatal  to  the  reception  of  their  evidence.  It 
mus,  be  borne  in  mind  thai  the  Respondent  indorsed  the  note  for  the  accommodation 
keti  and  Co.  That  fact  is  material  to  the  Respondent's  case,  for,  without  it, 
he  can  have  no  pretence  tor  his  pleas  of  compensation.— [The  Respondent's  Counsel 
here  interposed,  and  abandoned  the  pleas  of  compensation,  and  rested  the  defence 
of  usu.v  entirely  upon  the  advance  of  £1000,  and  upon  the  pleas  affecting  it.J— 
The  Respondent,  by  indorsing  for  the  accommodation  of  Hackett  and  Co.,  acquired. 

mst  Eackett  and  Co..  the  rights  of  a  surety,  and  of  coming  upon  his  principal 
for  an  indemnity  against,  and  for  the  reimbursement  of,  any  monies  which,  by 
reason  of  hi-  suretyship,  he  might  be  compelled  to  pay.  Now,  if  by  this  action  he 
is  compelled  to  pay.  as  surety,  he  is  entitled  to  recover  from  the  witnesses  Hackett 
and  Dickinson  the"  same  amount  as  damages,  sustained  by  reason  of  the  breach  of 
the  contract  to  indemnify.  The  Respondent  may  consider,  that  if  the  witnesses 
are  discharged  by  their  certificate  from  the  note,  they  are  also  discharged  from 
repaying  him  the  sum  sued  for,  but  this  is  obviously  an  error.  If,  indeed,  the 
Respondent  could  only  sue  upon  the  note,  as  indorser,  that  view  might  be  correct, 
hut  as  a  damnified  surety  he  has  a  right  of  suing  on  the  contract  to  indemnify, 
quite  independent  of  his  right  of  suing  on  the  note  as  indorsee.  The  distinction 
between  the  two  separate  rights  of  action  is  plain  ;  [245]  for,  first,  if  he  sues  on  the 

is  indorsee,  he  will  not  recover,  if  he  has  lost  or  transferred  the  note;  while, 
if  he  sues  as  surety,  a  loss  or  transfer  of  the  note  will  be  no  answer  to  the  action. 
Secondly,  if  the  Respondent,  being  unable  to  pay  the  whole  amount  of  the  note,  is 
compelled  to  pay  part  :  in  such  case,  he  will  not  be  entitled  to  the  possession  of  the 
note;  and  not  being  the  holder  of  it,  he  is  not  able  to  sue  upon  it.  Still,  he  can 
sue  for  the  breach  of  the  contract  to  indemnify.  Thirdly,  if,  after  the  surety  has 
paid  part,  the  holder  obtains  the  residue  from  the  principal,  and  delivers  up  the 
note  to  the  principal,  who  destroys  the  note,  the  right  of  the  surety  to  sue  for  the 
part  which  he  has  paid  will  still  remain.  Lastly,  suppose,  that  instead  of  indorsing 
the  note,  a  surety  enter  into  a  collateral  guarantee  to  secure  its  payment,  and  is 
compelled,  as  such  surety,  to  pay  the  note,  or  part  of  its  amount,  how,  in  such  a 
case,  can  the  witness's  discharge  by  bankruptcy  from  the  note  itself,  discharge 
him  from  his  liability  to  his  surety?  And,  what  substantial  difference  is  there 
between  a  surety  who  guarantees  by  indorsing,  and  a  surety  who  guarantees  by  a 
separate  instrument?  From  these  four  considerations,  it  is  plain  that  the  Re- 
spondent has,  as  surety,  a  right  of  suing  the  witnesses,  independent  of  his  right  as 
indorsee.  The  discharge  effected  by  the  certificate,  is  simply  a  discharge  from  the 
note  itself.  Now,  the  money  which  the  Respondent  may  be  obliged  to  pay,  being 
paid  after  the  making  of  the  first  dividend,  is  not  proyeable  under  the  bankruptcy, 
and  is  consequently  not  discharged,  2  Vict.,  c.  36,  sec.  5  (see  this  section,  post  [8  Moo. 
P.C.],  p.  252).  The  onus  is  upon  him  to  show  that  there  has  been  a  dividend  de- 
[246]-<lared,  so  as  to  exclude  the  Respondent  from  proving  under  the  bankruptcy. 
Tin-  certificate  was  a  bar  to  any  action  by  the  Appellants,  as  holders  of  the  note; 
the  witnesses  have,  therefore,  a  clear  interest  to  defeat  the  action,  because  they 
oould  only  be  compelled  to  pay  in  the  event  of  the  action  being  successful.  The 
release  for  costs  only  is  not  sufficient.  Maundrell  v.  Ken  net  t  (note,  1  Camp,  408) 
t]v  in  point.  That  case  was  an  action  by  the  indorsee  against  the  maker  of 
a  promissory  note:  the  defence  was.  that  it  was  an  accommodation  note,  and  had 
hem  indorsed  to  the  Plaintiff  after  it  became  due.  To  prove  this,  the  payee  and 
indorsee  was  called,  and  being  examined  on  the  voire  due,  it  appeared,  that  since 

,Ih'  da1 '  ,Im'  n«»te  he  had  become  bankrupt,  and  had  obtained  his  certificate.     Mr. 

Justice  Bayley  beld,  that  he  was  not  a  competent  witness,  as  he  was  no  longer  liable 
to  the  Plaintiff,  hut  would  be  liable  to  the  Defendant,  if  the  latter  were  obliged,  in 
that  a,t,,,,,.  ,,,  pay  the  promissory  note  drawn  for  his  accommodation.  Jones  v. 
Brooki  (  I  Daunt.  Kilt,  and  Cartwright  v.  Williams  (2  Stark,  N.P.  341),  are  to  the 
same  effect.  They  referred  also,  upon  this  point,  to  the  Statutes,  49  Geo.  III.,  c. 
12  1.  and  •',  Cm.  IV.,  c.  16,  sec.  52. 

III.  The  two  defences  set  up  are  compensation  and  usury,  but,  we  submit,  that 
the  evidence  does  not  support  either  of  them.     The  argument  against  the  seventh, 
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eighth,  and  ninth  pleas,  is  shortly  this :  that  the  note,  according  to  its  tenor,  is 
due;  that  the  consideration  and  jjurpose  for  which  it  was  transferred  to  Ritchie 
and  Co.  are  not  shown  to  have  failed;  and,  that  the  verbal  agreement  not  to  molest 
the  Respondent,  [247]  derogating  as  it  does  from  the  contract,  as  expressed  by  the 
note  and  indorsement,  cannot  be  allowed  to  deprive  the  indorsees  of  the  right  of 
suing.  To  allow  the  Respondent  to  compensate  the  note  out  of  the  money  due  on 
the  open  and  unsettled  account,  would  defeat  the  very  object  for  which  the  note  was 
transferred  to  the  Appellants.  In  ordinary  cases  a  surety  is  entitled  to  set  up  the 
same  compensation  as  would  have  been  a  defence  to  his  principal,  because  there  is 
either  an  implied  contract  between  the  parties  to  this  effect,  or  else  the  right  is 
given  by  law  itself  independently  of  contract.  But  it  cannot  be  allowed  to  exist 
where  it  would  be  inconsistent  with  the  actual  express  agreement,  because,  if  the 
right  be  considered  as  arising  from  an  implied  agreement,  it  is  impossible  that 
an  agreement  can  be  implied  contrary  to,  or  inconsistent  with,  the  express  agree- 
ment; and,  if  it  be  considered  as  conferred  by  the  law  independently  of  agree- 
ment, then  "  conventio  viricit  legem,'"  and  "  Quilibit  potest  renunciare  Juri  pro 
se  introducto."  The  law  will  not  confer  the  right  contrary  to  the  agreement  of  the 
parties.  But  such  agreement,  that  Hackett  and  Co.  should  not  be  molested  until 
the  final  settlement,  is  not  proved  by  evidence.  Even  if  it  was,  it  would  not  make 
the  plea  good,  as  it  is  not  alleged  to  have  been  in  writing,  and  it  is  contrary  to 
principle  to  allow  a  verbal  agreement  to  qualify  the  written  contract  expressed  by 
the  indorsement  of  the  note.  Adams  v.  Wordley  (1  Mee.  and  Wei.  374),  Brown  v. 
Langley  (4  Man.  and  Gr.  466),  Webb  v.  Spicer  (19  Law  Journ.  Q.B.  31).  The 
allegation  of  usury  is  quite  unfounded.  The  accounts  show  that  the  charge  of  five 
per  cent,  was  clearly  in  the  nature  [248]  of  a  commission  for  trouble  and  expenses, 
and  not  an  evasion  of  the  usury  laws.  The  Appellants  were  merchants,  not  money- 
lenders, but  agents  and  bankers  for  Hackett  and  Co. ;  the  course  of  business  being 
the  disposal  by  the  Appellants  of  negotiable  securities,  and  other  matters  familiar 
in  the  transaction  of  business  in  Canada.  If  a  commission  can  be  fairly  discharged 
for  such  business  as  the  Appellants  did,  the  parties  may  determine  the  amount 
without  incurring  usury.  Palmer  v.  Baker  (1  Mau.  and  Sel.  56),  Scott  v.  Brest 
(2  Term  Rep.  238).  This  commission,  we  insist,  is  a  compensation  for  procuring 
and  providing  with  money,  at  such  times  and  places  as  may  be  required  in  the 
course  of  a  multifarious  business.  Commission  has  long  been  established  in 
bankers'  accounts,  Carstairs  v.  Stein  (4  Mau.  and  Sel.  192),  Baynes  v.  Fry  (15  Ves. 
120),  Masterman  v.  Cowrie  (3  Camp.  488),  Stoveld  v.  Bade  (4  Bing.  81),  Solerte  v. 
Melvilh  (7  Barn,  and  Cr.  430),  and  it  has  also  been  determined  that  the  case  of 
bankers  forms  no  exception.  Exp.  Gwyn  (2  Dea.  and  Ch.  12),  Exp.  Goss  (2  Dea. 
and  Ch.  240).  Such  commission  is  not  to  be  viewed  as  an  isolated  transaction,  but 
as  inseparable  from  the  general  business.  But,  there  is  no  evidence,  if  the  testimony 
of  Hackett  and  Dickinson  be  excluded,  that  there  was  any  agreement  at  all,  much 
less  that  the  notes  were  given  as  a  security  for  the  payment  of  any  balance  that 
might  become  due  on  a  final  settlement,  and  that  until  such  final  settlement  Hackett 
and  Co.  should  not  be  troubled.  The  accounts  are  admitted  to  represent  correctly 
the  dealing's  between  the  par-[249]-ties,  the  only  question  being,  whether  certain 
items  charged  as  commission,  are  truly  for  commission  or  interest.  This,  we 
apprehend,  from  the  authorities,  is  clear ;  and  we  submit,  therefore,  that  as  the 
facts  stated  in  the  declaration  were  proved,  the  judgment  of  the  Court  of  Appeals 
in  Canada  should  be  reversed,  and  that  of  the  Queen's  Bench  at  Montreal  affirmed. 
Mr.  Temple,  Q.C.,  and  Mr.  Brewer,  for  the  Respondent. — The  objection  now 
urged  by  the  Appellants  against  the  competency  of  the  witnesses  Hackett  and 
Dickinson,  by  reason  of  their  supposed  interest,  is  untenable.  Their  evidence  was 
properly  admitted  by  the  Court  of  Appeals.  Thus,  in  Ashton  v.  Longes  (Moo.  and 
Mai.  127),  the  action  was  brought  on  a  bill  against  the  acceptor;  the  drawer,  who 
had  obtained  his  certificate,  was  held  to  be  a  competent  witness  for  the  defendant, 
to  prove  that  the  bill  had  been  usuriously  discounted.  So,  in  Moody  v.  King  (2 
Barn,  and  Cr.  558),  a  bankrupt  was  held  to  be  a  competent  witness  to  prove,  on 
behalf  of  the  Defendant,  a  surety,  that  the  bill  accepted  was  for  his  accommodation. 
It  is  too  late  now  to  object,  for  if  this  objection  had  been  taken  at  the  time,  the 
witnesses  would  have  executed  a  general  release.     The  drawer  of  an  accommodation 
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I, ill  who  baa  become  a  bankrupl  has  been  held  a  competenl  witness  for  the  acceptor, 
after)  aae  from  him.     Cartwright  v.  Williams  (2  Stark.  341).    Neithe* 

it  the  conatruction  put  upon  the  Canadian  Ordinance,  2  Vict.,  c.  36,  a.  5,  correct, 
,  thai  conatruction  would  be,  thai  the  debt  was  nol  proveable,  and 
thai  [250]  the  oreditor  might  alwaya  prevenl  the  bankrupt  from  obtaining  hii 
certificate,  aa  waa  the  caae  before  the  paaaing  of  the  Statute,  49  Geo.  III.,  c.  121.  The 
burthen  of  proving  that  a  dividend  lias  not  been  made,  rests  upon  the  Appellants, 
wl„,  would  exclude  the  teetimony  of  these  witneasea.— [Sir  John  Patteson :  If  a 
surety  paya  the  debt  after  the  declaration  of  the  first  dividend,  he  cannot  provi 
,,,1  it  be  paya  it  before,  he  cannot  prove,  except  as  a  creditor: 

that  the  meaning  of  the  Canadian  Ordinance,  2  Vict.,  c.  36,  s.  5?] — It  seems 
bo,  but  .n  Filbey  v.  Law  ford  (3  Man.  and  Gr.  468),  it  was  held,  that  a  demand  by 

•v  again8t  B.,  for  uot  performing  his  engagement  to  take  up  a  bill,  was  prove* 
able  under  the  fiat  of  bankruptcy  which  had  been  issued  against  B.,  and  was,  there- 
certificate     [They  were  stopped  by  the  Court.] 

Sir  John  Patteson.— The  point  now  for  our  deeision  (which  we  have  thought  it 
.  hear  the  arguments  upon  and  dispose  of  first),  is,  how  far  these  two  wit- 
8,  Sackett  and  Dickinson,  the  makers  of  the  promissory  note,  the  subject  of 
iiii-  action,  and  who  were  certificated  bankrupts,  are  competent  witnesses  to  lie 
examined  for  the  Defendant,  the  payee  and  indorser  of  the  note.  There  are  several 
aa  alleged  why  they  were  not  competent  witnesses;  amongst  others,  it  is  said, 
thar  the  effect  of  the  releases  given  to  them  was  not  such  as  to  render  them  competent  : 
but  we  do  not  think  it  necessary  to  give  any  opinion  as  to  the  effect  of  these  release!) 
be  auae  'hey  do  not  in  any  way  touch  the  [251]  general  question,  as  to  how  far 
either  party  is  incompetent  by  reason  of  his  being  liable  to  the  Defendant,  in  the 
event  of  the  Defendant,  who  is  the  surety,  paying  the  principal  money.  It  is  quite 
clear  that  if  either  of  these  witnesses,  having  become  bankrupt,  had  been  an  un- 
certificated bankrupt,  he  must  have  paid  the  money  due  upon  the  note  to  somebody 
ir  oilier.  He  would  l>e  liable  to  pay  the  money  to  the  Plaintiffs:  or,  if  the  De- 
fendant, the  surety,  paid  them,  he  would  be  liable  to  pay  him.  It  has  been  held  in 
several  instances  that,  under  such  circumstances,  an  uncertificated  bankrupt  would 
be  a  competenl  witness.  But  as  soon  as  it  appears  that  he  has  obtained  his  cer- 
tificate, it  is  plain  tl  at  his  certificate  is  a  bar  to  any  action  that  may  be  brought 
against  him  by  parties  in  the  situation  of  the  present  Plaintiffs.  If.  therefore,  he 
in  not  likewise  protected  by  his  certificate  against  any  action  which  may  be  brought 
by  the  present  Defendant,  after  the  Defendant  has  paid  the  debt,  the  witness 
becomes  interested  to  defeat  such  an  action  as  this,  in  order  that  the  Plaintiffs 
may  not  force  the  Defendant,  the  surety,  to  pay,  and  thereby  enable  him  to  come 
upon  the  witness  tor  the  money.  Therefore,  it  is  true,  that  the  circumstance  of 
obtaining  their  certificate  raises  the  question,  whether  they  were  competent 
witnesses  or  not  for  the  Defendant  in  this  action?  Prima  facie,  there  can  be  no 
doubt  that  they  would  lie  i moinpet enl  witnesses,  because,  if  the  Defendant  pays  the 
\  after  the  time  when  the  bankruptcy  attaches  (which  in  England,  prior  to  the 
19  Geo.  III.,  c.  121,  would  be  from  the  act  of  bankruptcy,  though  in  Canada  it  is  from 
the  publication  of  the  notice  of  Ls8uing  the  warrant  of  bankruptcy),  they  would  be 
Liable  for  the  monies  paid  by  [252]  the  Defendant,  who  could  sue  them,  notwith- 
standing the  certificate,  unless  by  the  effect  of  the  Ordinance,  2  Vict.,  c.  36,  the  debt 
had  become  proveaUe  under  the  commission.  We  must  look,  therefore,  to  the  5th 
section  of  thie  Ordinance,  to  see  what  is  the  meaning  of  the  words  which  state  what 
debta  shall  he  proveable.  The  5th  section  says:— "And  be  it  further  ordained  and 
enacted  by  the  authority  aforeaaid,  thai  all  debts  due  and  payable  from  such  bank- 
rupt, at  the  time  of  the  first  publication  of  the  notice  of  issuing  the  said  warrant, 
d  and  allowed  againet  his  estate,  assigned  as  aforesaid;  and  all 
debta  then  absolutely  due  [which  we  take  to  be  in  contradistinction  to  being  con- 
tingently due],  although  not  payable  until  afterwards,  may  be  allowed  as  if  payabfi 
presently,  with  a  discount  or  rebate  of  interest,  when  only  interest  is  parable 
by  the  contract,  until  the  time  when  the  debt  would  become  payable,  and  all  monies 
due  fro,,,  aucfa  bankrupt  on  any  Bottomry  or  Respondentia  bond,  or  on  any  policy 

of    insurance,    may    be    proved    and    allowed    in    case   the   contingency   or   loss   should 
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happen  before  the  making  of  the  first  dividend,  in  like  manner  as  if  the  same  had 
happened  before  the  said  first  publication  of  the  said  notice,  and  in  case  the 
bankrupt  shall  be  liable  for  any  debt  in  consequence  of  having  made  or  indorsed 
any  bill  of  exchange  or  promissory  note  before  the  first  publication  of  the  said 
notice,  or  in  consequence  of  the  payment  by  any  party  to  any  bill  or  note,  of  the 
whole  or  any  part  of  the  money  secured  thereby,  or  of  the  payment  of  any  sum  by 
any  surety  of  the  bankrupt  on  any  contract  whatsoever,  although  such  payment 
in  either  case  shall  be  made  after  the  said  first  publication,  provided  it  be  made 
[253]  before  the  making  of  the  first  dividend,  such  debt  shall  be  considered,  for  all 
the  purposes  of  this  Ordinance,  as  contracted  at  the  time  when  such  bill  or  note  or 
other  contract  shall  have  been  so  made  or  indorsed,  and  may  be  proved  and  allowed, 
as  if  the  said  debt  had  been  due  and  payable  by  the  said  bankrupt  before  the  said 
first  publication,  and  also  any  claim  or  demand  by  or  in  right  of  the  wife  of  the 
bankrupt,  founded  on  her  contract  of  marriage  with  the  bankrupt,  or  for  or  in 
relation  to  her  separate  property;  and  all  demands  against  the  bankrupt  for  or 
on  account  of  any  goods  or  chattels  wrongfully  obtained,  taken  or  withheld  by 
him,  may  be  proved  and  allowed  as  debts  against  his  estate." 

This  is  the  material  part  of  the  section  of  this  Ordinance,  so  far  as  it  relates 
to  this  subject;  and  the  question,  therefore,  really  is,  what  is  the  effect  of  the  words 
"before  the  making  of  the  first  dividend?"  It  is  not,  "if  it  shall  be  payable 
before  the  making  of  the  first  dividend  ;  "  and  the  words,  "  but  although  such  pay- 
ment in  either  case  shall  be  made  after  the  said  first  publication,  provided  it  be 
made  before  the  making  of  the  first  dividend."  The  plain  meaning  of  those  words 
seems  to  be,  that,  if  the  surety  pay  the  money  due  from  the  bankrupt  for  whom 
he  was  surety  subsequent  to  the  making  of  the  first  dividend,  he  shall  not  prove  it 
against  the  estate,  and  that  the  certificate  shall  not  be  a  bar  to  an  action  by  him 
(because  they  are  correlative  in  point  of  extent).  But  another  question  remains, 
whether  or  no  we  are  to  take  it  that  this  debt  might  not  still  be  proved?  That  is 
to  say,  on  whom  does  the  onus  lay  of  showing  whether  it  is  a  proveable  debt  or 
not?  The  debt  has  not  yet  been  paid  by  the  surety,  the  Defendant;  if,  therefore, 
there  [254]  had  been  a  dividend,  it  is  quite  clear,  according  to  our  interpretation 
of  this  Ordinance,  that  the  surety  cannot  now  come  in  and  prove  this  debt  under  the 
commission.  And,  if  the  certificate  is  to  bar  him,  why  he  will  lose  his  remedy 
altogether,  neither  having  any  demand  nor  right  of  action  against  the  estate,  nor 
against  the  certificated  bankrupt.  We  do  not  know  any  instance  to  be  found  in 
any  of  the  cases  which  have  arisen  out  of  the  bankrupt  law,  where  such  a  state  of 
things  has  occurred,  that  a  man  could  neither  prove  his  debt  under  the  commission, 
nor  yet  bring  an  action  against  the  certificated  bankrupt.  But  it  is  said,  there 
must  be  a  dividend ;  but  as  far  as  we  can  find  from  the  proceedings  before  us,  there 
is  no  proof  one  way  or  the  other,  whether  there  has  or  has  not  been  a  dividend.  It 
is  quite  clear  that  if  hereafter  the  Defendant,  supposing  he  is  obliged  to  pay  this 
debt,  should  sue  Hackett  for  the  amount  as  money  paid  to  his  use,  and  Hackett 
plead  his  certificate,  that  certificate  would  not  be  a  bar  unless  he  could  go  further 
and  show  it  was  a  proveable  debt,  and,  therefore,  the  onus  in  such  a  state  of  things 
would  clearly  be,  not  only  to  show  his  certificate,  but  to  show  that  the  money  had 
been  paid  by  the  surety,  the  Defendant  in  this  case,  prior  to  the  making  of  the 
first  dividend,  so  that  he  might  have  proved  it,  if  he  pleased.  But  it  does  not 
follow,  when  he  is  offered  as  a  witness  by  such  surety,  that  the  same  rule  will 
necessarily  prevail,  and  that  the  onus  is  necessarily  the  same.  Still,  at  the  same 
time,  it  being  part  of  the  Defendant's  case,  in  order  to  render  the  witness  com- 
petent for  him,  that  the  witness  should  be  discharged  by  his  certificate  from  the 
debt  which  the  Defendant  is  liable  to  pay  for  him  as  [255]  his  surety,  wmich  dis- 
charge depends  on  the  surety's  being  able  to  prove  the  debt,  when  he  has  paid  it, 
under  the  commission,  we  think,  that  it  was  necessary  that  the  Defendant  in  this 
case  should  have  shown  that  there  had  been  no  dividend.  If  the  Defendant  had 
shown  by  evidence  that  there  had  been  no  dividend  made,  then  it  might  be,  that 
as  there  was  a  possibility  of  the  present  Defendant  paying  the  money  before  any 
dividend  was  made,  and,  therefore,  that  he  might  be  enabled  to  prove  under  the 
commission,  so  that  the  certificate  would  operate  against  him.  That  might  have 
been  a  sufficient  reason  why  the  witnesses  should  be  competent  witnesses :  but  to 
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make  theme*  mpetenl  witnesses,  the  Defendant  ought  to  have  shown  that  no  dividend 
had  been  made.  It  is  not  a  negative  which  is  incapable  of  proof,  because  there  are 
the  proceedings;  they  are  in  Canada,  and  il  might  very  easily  have  been  shown 
whether  any  dividend  had  been  declared  under  'he  commission  against  Hackett 
and  Co.  at  the  time  of  commencing  the  anion  ;  and  the  Defendant  nol  having  done 
so,  we  think  the  liability  of  the  witnesses  to  the  Defendant,  the  surety,  does  not 
appear  to  be  barred  by  the  certificate  the  witnesses  have  obtained,  and,  therefore, 
that  they  were  int.  rested  to  defeat  this  action  in  order  that  they  might  not  be  liable 
(0  the  BUrety  when  he  had  paid  the  money.  We  think,  therefore,  that  the  judg- 
ment of  the  Court  of  Queen's  Bench  al  .Montreal  was  right,  and  that  the  bankrupts 
incompetenl  witnesses.  The  evidence  of  both  those  witnesses,  therefore,  must 
tick  out  of  the  case  (a),  and  it  now  remains  to  be  seen  whether  [256]  the  other 
evidence  in  the  case  is  Bufficienl  to  prove  the  plea  of  usury. 

Their  Lordships  then  called  upon  the  Respondent's  counsel  to  establish  that 
point. 

Mr.  Temple,  Q.C.,  and  Mr.  Brewer,  for  the  Respondent.— The  promissory  note 
which  forms  the  subject  of  'his  action  was  discounted  by  the  Appellants  for  usurious 
considerations  of  a  twofold  nature.  First,  the  discount  of  the  note  formed  a  part 
of  the  current  account  between  the  Appellants  and  Hackett  and  Co.,  as  Forwarders, 
and  for  advances  of  money  and  goods  made  by  the  Appellants  to  Hackett  and  Co. 
.Now  the  advances  of  money  and  goods  by  the  Appellants  were  made  on  the  express 
condition,  that  the  business  done  by  Hackett  and  Co.  should  be  done  at  charges  from 
ten  to  twenty  per  cent,  below  the  established  charges  of  the  trade.  The  sums  charged 
by  Ritchie  and  Co.,  whom  the  Appellants  now  represent,  under  the  name  of  com- 
mission, in  the  one  instance  of  seven  and  adialf  per  cent.,  and  in  the  others  of  five  per 
cent,  over  the  legal  interest  of  six  per  cent,  on  cash  advanced  by  them  to  Hackett  and 
Co..  was  a  cloak  for  usury  and  contrary  to  the  law  of  Canada.  Ordinance,  17  Geo. 
III.,  c.  •">  (a).  The  witnesses  [257]  Dougal  and  Young  expressly  denied  the  existence  of 
any  mercant  ile  usage  justifying  such  a  charge  under  the  name  of  commission.  Even 
had  such  charge  or  deduction  been  usual,  such  usage  was  not  warranted  by  law. 
The  important  point,  however,  is,  that  the  fact,  whether  a  charge  as  commission  is 
or  is  not  usurious,  is  a  question  for  a  jury,  and  the  Court  will  not  disturb  a  verdict 
unless  it  clearly  appears  that  the  jury  has  drawn  an  erroneous  conclusion.  Carstairs 
v.  SU  iii  (  I  Man.  and  Sel.  192). — [Dr.  Lushingtdn  :  It  does  not  appear  in  this  case  that 
the  witnesses  were  examined  before  a  jury;  they  appear  to  have  been  examined  upon 
interrogatories.  A  distinction  exists  between  cases  where  the  evidence  in  the  Court 
below  is  taken  before  the  Judge  and  jury,  and  where  the  evidence  is  taken  behind  the 
hack  of  the  Judge;  in  the  former  case  the  Court  is  accustomed  to  consider  such 
evidence  conclusive,   in  the  latter  the  Court   itself  feels  at  liberty  and  even  bound 

(a)  Upon  the  question  of  the  competency  of  a  witness,  on  the  ground  of  interest 
in  the  event  of  the  suit,  see  Bent  v.  Baker  (3  Term  Rep.  27),  and  2  Smith's  L.  Cases, 
p.  •">'.)  (2nd  Edit.),  where  the  cases  upon  this  branch  of  the  law  of  evidence  are 
collected.     See,  also,  the  English  Statute,  14th  and  15th  Vict.,  c.  99. 

("i  The  I  Ttli  Geo.  111..  <•.  :;,  is  entitled  "An  Ordinance  for  ascertaining  damages 
on   protested  Rills  of   Exchange,  and  fixing  the  rate  of  interest   in  the  Province  of 
Quebec,"  and  enacts  by  section  5,  as  follows: — "From  and  after  the  publication  of 
this  Ordinance  it  shall  not  he  lawful  upon  any  contract,  to  take,  directly  or  indirectly] 
for  loan  of  any  monies,  wares,  merchandise,  or  other  commodities  whatsoever,  abovi 
the  value  of  si\  pounds  for  the  forbearance  of  <£100  for  a  year,  and  so  after  that  rate 
for  a  greater  or  lesser  sum  or  value,  or  for  a  longer  or  shorter  time;  and  the  said  rate 
of  interest  shall  he  allowed  and  recovered  in  all  cases  where  it  is  the  agreement  of  the 
partus  that    interest   shall  he  paid;  and  all  bonds,  contracts,  and  assurances  what- 
•  whereupon  or  whereby  a  -.-eater  interest  shall  be  reserved  and  taken,  shall 
he  utterly  void,  and  every  person  who  shall  either  directlv  or  indirectly  take,  accept, 
and   receive  a   higher   rate  of   itilere.  ,  shall  forfeit    and   lose,   for  every  such  offence 
treble  the  value  of  the  monies,  wares,  merchandise,  and  other  things  lent  or  bargains 
for,  to  be  recovered  by  action  of  debt  in  any  of  tin-  Courts  of  Common  Pleas  in  thi 
Province,  a  moiety  of  which  forfeiture  shall  he  to  His  Majesty,  and  the  other  moiet 
to  him  or  them  that    will  sue  for  the  same." 
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to  look  into  the  evidence.] — The  evidence,  we  apprehend,  must  be  treated  as  if  taken 
before  a  jury;  and  it  establishes  that  no  such  custom  as  the  Appellants  insist  exists 
among  merchants  in  Canada.  A  large  portion  of  the  advances  for  which  the  Appel- 
lants have  [258]  taken  credit  being  made  by  them  under  a  usurious  contract,  must 
be  struck  from  the  credit  of  the  Appellants  in  the  accounts  between  them  and  Hackett 
and  Co.,  and,  if  this  is  done,  then  there  would  be  a  balance  in  favour  of  Hackett  and 
Co.,  more  than  sufficient  to  extinguish  the  debt.  Owens  v.  Denton  (1  Crom.  Mee. 
and  Ros.  711  ;  S.C.  5  Tyrw.  359). 

Sir  John  Patteson. — Their  Lordships  are  of  opinion  upon  the  whole  case,  that 
the  pleas  are  not  proved.  Let  us  look  to  the  pleas  and  facts  of  the  case,  and  see  what 
the  usurious  agreement  is  alleged  to  be.  In  the  first  plea,  the  usurious  agreement  is 
alleged  to  be,  that  having  made  a  note  for  £1500  and  a  note  for  £1000,  it  was  agreed 
that  Ritchie  and  Co.  should  advance  to  Hackett  and  Co.  that  amount,  and  that  for 
so  doing  they  were  to  receive,  when  the  notes  should  become  payable,  the  sum  of 
£125.  That  is  the  first  plea.  The  second  plea  states,  it  was  agreed  to  discount  only 
the  note  for  £1000,  for  which  they  were  to  receive  the  sum  of  £50  (that  is,  five  per 
cent.)  when  the  note  should  become  payable,  and  that  they  were  also  to  receive 
interest,  and  we  will  take  it  for  this  purpose  that  the  plea  means,  interest  at  six  per 
cent.  It  is  not  necessarily  so,  but  I  assume  for  the  moment  it  does  mean  so,  and 
perhaps  that  is  the  fair  construction  after  all,  that  they  were  to  receive  six  per  cent, 
interest  upon  the  monies  which  they  should  advance  on  the  security  of  those  notes. 
The  third,  fourth,  fifth,  and  sixth  pleas  are  similar,  with  but  some  slight  variations. 

Now,  we  have  no  evidence  of  any  agreement  at  all  [259]  between  these  parties, 
except  from  the  accounts  themselves,  and  the  evidence  of  one  or  two  witnesses  who 
were  called,  who  know  nothing,  of  their  own  knowledge,  of  any  specific  agreement  at 
all,  but  only  gather  it  from  the  accounts  themselves,  and  the  course  of  dealing  between 
parties  in  the  trade;  therefore  we  are  reduced  to  the  accounts  themselves  to  see 
whether  they  make  out  the  agreement  as  stated  in  the  different  pleas.  I  confess  it 
struck  me  very  strongly,  as  I  put  it  to  Mr.  Temple  in  the  latter  part  of  his  argument, 
that  in  order  to  show  an  agreement  to  pay  £125  when  these  notes  should  become 
due,  that  is  to  say,  5  per  cent  commission  by  way  of  cloak  for  usury,  (the  notes  becom- 
ing due  on  the  28th  of  September,  1841,)  it  was  very  strange  that  they  put  in  an 
account  which  was  closed,  and  the  balance  made  up  to  the  end  of  the  year  1840,  nine 
months  before  these  identical  notes  became  due,  and  that  in  that  account  there  is 
charged  5  per  cent.,  commission  on  a  sum  of  £3000.  When  we  look  to  the  earlier 
part  of  the  account,  we  find  some  two  or  three  entries  in  which  commission  is  charged 
on  specific  sums  previously  advanced,  namely,  7h  per  cent,  on  one  sum,  and  5  per 
cent,  on  another ;  but  these  are  the  only  entries  in  which  there  are  those  items  of  5 
per  cent  upon  any  specific  sum.  The  first  entry  is  upon  a  small  balance,  stating  it 
to  be  a  balance.  The  entry  which  is  said  to  include  the  £125  in  question,  is  in 
December,  1840,  at  the  close  of  that  year,  and  is  upon  the  sum  of  £3000  generally. 
Now,  how  is  it  possible  to  say  that  that  entry  is  proof  of  an  agreement  to  forbear 
the  sum  of  £2500  on  notes  dated  September  preceding,  and  which  had  then  nine 
months  to  run,  and  to  charge  5  per  cent  upon  [260]  that  sum  when  the  notes  should 
he  payable,  in  September,  1841  1  It  may  be,  that  if  any  such  agreement  had  actually 
been  made,  the  accounts  might  be  shown  to  be  not  wholly  inconsistent  with  it.  I  do 
not  know  whether  incorrectly  kept,  or  whether  it  might  be  that  it  was  entered  at 
the  close  of  the  year  as  something  which  would  hereafter  have  to  be  done:  it  is 
possible,  that  if  there  were  such  an  agreement  proved,  aliunde,  by  sufficient  evidence, 
such  entry  in  the  account  might  be  shown  to  be  not  inconsistent  with  such  an  agree- 
ment. But  that  is  not  the  question  here.  The  question  is,  whether  this  entry,  and 
the  account  itself,  proves  that  such  an  agreement  existed.  And  looking  at  all  the 
items,  including  these  charges  of  5  per  cent,  commission,  made  in  the  manner  stated, 
their  Lordships  are  of  opinion,  that  those  entries  do  not  prove  either  of  the  six  pleas 
which  state  the  particular  agreement  with  respect  to  these  promissory  notes. 

Then,  if  that  be  so,  the  seventh  plea  is  the  only  one  which  remains  to  be  con- 
sidered. 

Now,  the  seventh  plea  certainly  seems  open  to  the  objection  which  was  urged  at 
the  bar ;  that  it  states  that  which  by  law  cannot  be,  namely,  a  collateral  agreement 
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wyingthe  effect  of  the  promissory  note  upon  which  the  action  is  brought      The  casej 

cited,  particularly  the  last  case  of  Wt  bb  v.  Spicer  [19  L.J.  Q.B  31],  are  quite  abundant 

to  sho*  thai  a  collateral  agreement  cannot  be  set  up  as  a  defence  to  a  promissory 

,  in  truth  to  vary  the  terms  of  such  promissory  note,     lhat  the  agreement 

,1  has  such  effect  is  plain,  because  the  note,  upon  the  face  of  it   being  payable 

twelve  months  from  the  date,  the  agreement  pleaded  has  the  effect  of  making  it  not 

payable  until  a  settlement  of  accounts  should  actually  be  made  between  [261]  Ritchie 

and  Co   and  Backett  and  Co.,  and  then  only  payable  to  the  extent  of  the  balance  m 

favour  of  Ritchie  and  Co.,  although  it  might  be  less  than  the  amount  of  the  promissory 

lv.  therefore,  altogether  varying  the  effect  of  the  instrument,  as  appearing 

upon  the  face  of  it  :  the  plea  therefore,  in  itself,  upon  that  ground,  is  a  bad  plea. 

tin,  that   plea  is  not   pmved.  because  we  have  nothing  to  show  that  there 

;iv  Midi  agreement  between  the  parties  that  it  should  so  stand  over.     Even 

assuming  it  to  be  properly  pleaded,  there  does  not  appear  to  be  any  evidence  at  all 

.n  the  case  to  support  it  with  respect  to  the  state  of  the  accounts  between  the  parties. 

Balances  are  broughl  down,  and  the  balances  agreed  at  the  time,  and  when  the  change 

of  the  firm  took  place  in  the  month  of  December.  1840,  the  balance  is  signed,  and 

1  to  be  of  a  certain  amount  in  favour  of  Ritchie  and  Co.  ;  but  then  it  is  sought 

>  ike  ..ut  from  the  account,  as  it  then  stood,  certain  items  by  reason  of  usury. 

Then,  taking  it  that  the  last  allegation  in  the  plea  was  struck  out,  namely,  that 
the  Defendant  upon  tin's  note  was  a  mere  surety  for  Hackett  and  Co.,  the  plea  would 
stand  alone  thus — that  the  Defendant,  in  answer  to  an  action  brought  against  him  by 
the  indorsees  and  holders  of  the  note,  says,  "  Oh,  but  the  state  of  the  accounts  between 
you  and  the  persons  who  indorsed  to  you  was  such,  you  owing  them  money,  and  they 
owing  you  money,  as  not  to  give  you  the  privilege  and  the  right  to  sue  upon  that  note 
against  a  third  person."  According  to  English  law  such  an  answer  could  not 
prevail,  but  it  may  be,  and  probably  is,  different,  according  to  the  custom  of  trade 
prevailing  in  Canada;  and,  therefore,  it  must  not  be  taken  that  [262]  this  case  is 
decided  here  upon  the  ground  that  the  seventh  plea  is  upon  this  point,  on  the  face  of 
it.  bad.  The  observations  which  I  have  made  upon  it  are  rather  those  of  an  English 
lawyer,  and  are  not  necessary  for  the  decision,  which  turns  upon  the  evidence  in  the 
case,  and  not  upon  the  law  or  form  of  the  pleadings. 

Then,  there  is  a  question,  and  the  great  question  in  this  case,  which  has  been 
raised,  and  which,  we  presume,  is  really  and  truly  the  one  which  it  was  intended  to 
get  the  opinion  of  the  Court  upon,  rather  than  any  other  matter,  namely,  whether 
or  no,  supposing  there  was  sufficient  evidence  of  an  agreement  between  these  parties 
that  Ritchie  and  Co.  should  conduct  business  for  Hackett  and  Co.,  and  that  one 
should  make  cash  advances  as  the  other  should  require  them,  from  time  to  time;  that 
Hackett  and  Co.,  also,  should  carry  goods  for  Ritchie  and  Co.,  and  should  carry  them 
at  a  freight  of  25  per  cent,  less  than  what  they  charged  ordinarily  to  other  people, 
and  also  allow  6  per  cent,  interest  on  all  sums,  and  also  that  Ritchie  and  Co.  should 
receive  5  per  cent,  commission  on  all  cash  advances:  assuming  that  all  this  was 
proved,  then  the  question  is,  whether  that  was  necessarily  an  usurious  contract; 
whether  it  was  a  cloak  for  usury,  or  whether  it  could  be  properly  and  fairly 
attributed  as  compensation  to  Ritchie  and  Co.,  for  undertaking  the  business  and 
making  .ash  advances.  Now  their  Lordships  are  all  agreed,  that  it  is  impossible 
to  say  that  Ritchie  and  Co.,  not  being  mere  money-lenders,  but  having  a  good  deal  of 
business  to  transact  as  merchants,  as  well  as  lending  money  to  Hackett  and  Co.,  and, 
therefore,  of  course,  having  the  necessity  for  a  great  deal  of  their  own  [263]  time 
being  employed,  and  having  a  large  establishment,  which  it  is  obvious  they  must  have 
had,  it  is  impossible  to  say,  but  that  they  might  be  fairly  entitled  to  make  a  bargain 
that  they  should  receive  some  compensation  for  their  trouble  and  expenditure. 
Whether  Buch  compensation  was  1,  or  2,  or  3  per  cent.,  they  would  make  a  bargain 
to  have  -omo  compensation  :  it  is  a  thing  which  has  been  done  over  and  over  a-ain. 
hi  the  case  of  Carstaira  v.  Shin  [4  ML  and  S.  192],  it  was  held  thai  it  might  be  done, 
the  jury  finding  it  was  not  intended  as  a  cloak  for  usury;  and  it  has  been  done 
in  many  other  instances,  where  there  was  a  very  great  deal  of  trouble  incurred  by 
one  of  the  parties  keeping  up  a  large  establishment.  You  may  agree,  besides 
charging  interest  on  advances  stipulated,  that  you  shall  be  paid  for  vour  trouble. 
Palmer  v.  Baker  (1   Man.  and  Sel.  5G)  is  another  case  to  the  same  effect,      There,  an 
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indenture,  assigning  to  the  Plaintiffs  a  contract  for  the  purchase  of  timber,  upon 
certain  trusts,  for  securing  to  themselves,  out  of  the  proceeds,  the  repayment  of  the 
purchase-money  advanced  by  them,  and  also  of  a  certain,  balance  before  due  to 
them,  together  with  interest  thereon  at  5  per  cent.,  up  to  the  time  of  payment ;  and 
also  the  further  sum  of  £200,  as  and  for  a  reasonable  profit  and  compensation  for  the 
trouble  they  would  be  at  in  the  business,  and  also  all  costs,  charges,  damages,  and 
expenses  which  they  might  be  put  to  on  account  of  the  premises,  was  held  not  to  be 
usurious  upon  the  face  of  it;  for  the  £200  allowed  for  trouble  was  not  necessarily 
to  be  intended  as  a  colourable  reservation  of  further  interest  beyond  the  legal 
interest,  but  as  a  compensation  for  trouble  not  comprehended  within  the  words,  costs, 
charges,  damages,  and  expenses ;  neither  was  it  held  [264]  to  be  so  excessive  as  to 
be  intended  usurious  on  that  account. 

So,  if  there  had  been  an  agreement  here  that  Ritchie  and  Co.  should  receive  from 
Hackett  and  Co.,  from  year  to  year,  £500,  or  any  gross  sum  you  please,  for  the  trouble 
they  might  incur,  it  would  be  treated  as  a  fair  and  reasonable  agreement,  unless  it 
was  made  under  such  circumstances,  that  a  jury  in  this  country,  or  the  Court  in 
Canada,  must  necessarily  see  that  it  was  not  really  intended  for  compensation  for 
trouble,  but  was  merely  a  cloak  for  usury.  Then,  can  it  make  any  difference,  if  the 
sum  they  are  to  be  paid  is  not  a  gross  sum  of  money  from  year  to  year,  but  a  sum  that 
is  to  be  paid  at  5  per  cent,  upon  cash  advances?  Because  the  trouble  they  might 
have,  might,  in  a  great  measure,  arise  from  the  cash  advances  they  make,  and  the 
negotiation  of  bills,  and  a  great  variety  of  other  circumstances  of  that  kind,  and  it 
is  but  a  mode  of  making  them  a  reasonable  compensation,  if  it  be  reasonable,  for 
the  trouble  they  have  had. 

We  do  not,  therefore,  see  upon  the  facts  of  this  case  sufficient  to  justify  us  in 
saying  that  this  was  merely  a  cloak  for  usury.  It  lies  upon  those  who  set  up  that 
defence  to  show  that  it  was  so.  The  Respondent's  counsel  say  these  usurious  con- 
tracts are  almost  always  made  in  secret,  and,  therefore,  there  is  great  difficulty  in 
proving  any  usurious  contract,  unless  you  can  call  the  parties  themselves  ;  that  you 
must  get  at  it  by  way  of  inference  from  such  facts  as  you  can  show.  Now,  there  is 
evidence  in  this  case  which,  although  it  would  not  be  good  to  establish  a  particular 
custom  in  Canada,  or  to  show  that  because  one  person  does  a  thing  another  is 
justified  in  doing  it  also,  yet  would  be  very  good  evidence  to  show  [265]  that  it  was 
done  openly,  and  not,  as  the  Respondent's  counsel  say  usurious  contracts  are  generally 
done,  secretly ;  namely,  that  these  charges  were  ordinary  charges,  and  that  there  was 
no  concealment  in  the  fact  of  Ritchie  and  Co.  making  these  charges,  unless  the 
accounts  could  have  been  kept  secret,  which  is  not  suggested.  But,  in  order  to  make 
it  a  cloak  for  usury,  you  must  go  further,  and  show  that  it  was  so  unreasonable  a 
compensation  in  point  of  amount,  and  so  clearly  intended  by  the  parties  as  really 
more  than  interest  at  6  per  cent.,  that  the  jury,  if  there  had  been  a  jury,  or  the 
Court  (because  it  was  the  Court  that  had  to  determine  upon  the  facts),  ought  to  have 
come  to  that  conclusion.  Now,  their  Lordships  cannot  say,  upon  the  facts  of  this 
case,  that  the  Court  ought  to  have  come  to  that  conclusion.  The  judgment  of  the 
Court  by  whom  this  evidence  was  originally  heard,  was  that  the  pleas  were  not 
proved.  A  great  deal  of  this  evidence  appears  to  have  been  taken  by  way  of  de- 
position, and  not  orally,  but  whether  it  was  so  or  not,  the  Court  that  originally  heard 
it  came  to  the  conclusion  that  the  pleas  were  not  proved,  that  judgment  being  in  the 
nature  of  a  verdict,  as  it  were,  upon  the  facts ;  and  the  Court  of  Appeals,  also,  thought 
that  they  were  to  be  the  judges  of  the  facts  ;  that  they  were  to  look  at  the  evidence  as 
if  there  had  not  been  a  decision  of  the  Court  of  the  First  Instance,  and,  therefore, 
they  were  to  be  judges  of  the  facts :  accordingly,  they  appear  to  have  come  to  a  con- 
clusion in  the  case  on  the  facts,  as  a  Court  of  Appeal,  contrary  to  the  decision  of  the 
Court  of  Queen's  Bench,  at  Montreal.  Still,  it  will  come  to  the  same  question, 
whether  or  no  the  facts  which  are  here  detailed  in  evidence  are  sufficient  to  satisfy 
us  [266]  that  this  was  really  a  cloak  of  usury.  Now,  their  Lordships  are  not  satisfied 
of  that,  and,  if  that  be  so,  we  must,  upon  that  ground,  have  felt  it  to  be  our  duty  to- 
reverse  the  judgment  of  the  Court  of  Appeals  ;  but  also,  as  I  stated  in  the  firr„ 
instance,  we  must  reverse  it,  because  we  are  really,  upon  the  facts  and  papers  which 
are  before  us,  of  opinion,  that  the  pleas  are  not  proved  ;  and,  therefore,  even  suppos- 
ing it  were  usurious,  the  pleas  not  being  proved,  the  Plaintiff  is  entitled  to  a  verdict; 
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and  the  iudgmenl  of  the  Court  of  Appeals  must  be  reversed.  We  consider  that  the 
Appellants  should  have  the  cost*  of  both  the  Courts  in  Canada,  but  we  cannot  give  the 
costs  here. 

Mews'  Dig.  tit.  USURY;  2.  Usurious  Transactions.] 


[267]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  HONG  KONG. 

JORICK   JONES   MURROW,— Appellant;  CHARLES   JAMES  FIFE   STUART,— 

//,  tpondent  *  [Feb.  3,   L853]. 

Bill  of  Exchange  drawn  by  M.,  under  the  name  of  M.  and  Co.,  upon  and  accepted 
|,v  .1.  and  Co.,  payable  six  months  after  sight  to  order  of  M.  and  by  M.  m- 
dorsed  to  B.,  and  by  B.  indorsed  to  C,  "  value  in  account  with  the  Oriental 
Bank,"  and  by  C.  indorsed  to  S. 

Action  by  S.,  as  indorsee,  against  M.,  as  drawer,  upon  the  bill  being  dishonoured. 
Demurrer  that  the  indorsement  preceding  that  to  S.  was  restrictive.  Held 
by  the  Supreme  Court  of  Bong  Kong,  that  there  was  nothing  upon  the  in- 
dorsemenl  by  15.  to  preclude  C,  the  restricted  indorsee,  from  making  an 
_  urn. nt  of  the  bill,  so  as  to  give  the  subsequent  indorsee  a  right  of  action 
for  the  benefil  of  the  restraining  indorser,  or  cestui  que  trust,  as  the  case  may 
be.  Such  decision  on  appeal,  affirmed  by  the  Judicial  Committee  of  the 
Privy  Council. 

This  was  an  action  brought  by  the  Respondent,  as  indorsee,  against  the  Appel- 
lant, as  drawer,  of  a  Bill  of  Exchange  for  £1154  15s.  7d.  The  bill  was  drawn  by 
the  Appellant,  under  the  name  and  style  of  "  Murrow  and  Co.,"  upon,  and  accepted 
by  Messrs.  Johnson,  Cole  and  Co.,  payable  six  months  after  sight  to  the  order  of  the 
Appellant,  and  by  the  Appellant  indorsed  to  one  Burn,  and  by  Burn  indorsed  to 
W.  W.  Cargill,  "  value  in  account  with  the  Oriental  Bank,"  and  by  Cargill  indorsed 
to  the  Respondent.  Burn  was  the  manager  of  the  Bank  at  the  time  of  the  indorse- 
ment to  him,  and  the  Respondent  was  the  manager  at  the  time  of  the  indorsement 
to  him. 

The  declaration  stated,  that  Stuart  (the  Plaintiff),  the  manager  of  the  Oriental 
Banking  Company,  [268]  carrying  on  business  in  Victoria,  in  the  colony  of  Hong 
Kong,  complained  of  the  Defendant  in  an  action  on  promises;  for  that  the  De- 
f<  adant,  using  the  name  and  style  of  "  Murrow  and  Co.,"  on  the  23rd  of  April,  1847, 
his  Bill  of  Exchange,  and  directed  the  same  to  Messrs.  Johnson,  Cole  and  Co., 
and  thereby  required  them,  six  months  after  sight,  to  pay  to  Messrs.  Murrow  and  Co., 
or  order,  £1154  15s.  7d.  value  received,  and  place  the  same  to  account  of  shipment 
of  rhubarb.  That  Messrs.  Johnson,  Cole  and  Co.  accepted  the  bill,  and  that  the 
Defendant  indorsed  the  bill  to  II.  P.  Bum.  manager,  who  afterwards  indorsed  the 
same  to  one  W.  W.  Cargill,  "value  in  account  with  the  Oriental  Bank,"  who  in- 
dorsed  the  sa  oe  to  the  Plaintiff,  and.  after  averring  dishonour,  and  due  notice, 
assigned  for  breach  the  non-payment  by  the  Defendant. 

To  this  declaration  the  Defendant  filed  a  general  demurrer,  the  point  stated  in 
targin  being,  that  the  indorsements  preceding  that  to  the  Plaintiff  were  re- 
st liit  ive. 

The  Plaintiff  having  joined  in  demurrer,  the  case  was  argued  on  the  3rd  of 
October.   1851,  i  Supreme  Court. 

The  Defendant,  upon  the  argument  on  the  demurrer,  finally  relied  upon  two 
objections:  First,  Thai  the  Plaintiff  sued  in  a  representative  capacity,  as  manager 
°*  ,1"'  Oriental  Bank,  and  that  an  action  in  that  capacity  could  not  be  sustained 
"I""'  •'  cau8e  "'  action  accruing  in  righl  of  the  indorsement  of  a  bill  to  him  in  his 


*  Present:  The  Lord  Justice  Knight  Bruce,  the  Lord  Justice  Turner,  the 
Right  Ho.,.  Dr.  Lushington,  the  Righl  Hon.  Sir  Edward  Rvan,  and  the  Right  Hon. 
Sir  John  Patteson. 
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individual  capacity.  Second,  That  the  indorsement  to  W.  W.  Cargill,  "  value  in 
account  with  the  Oriental  Bank,''  was  restrictive;  and  that  W.  W.  Cargill  appeared 
by  the  declaration  to  be  in-[269]-capable  of  conferring  any  title  to  the  bill  by 
indorsement. 

The  Court  reserved  judgment,  which  was  afterwards  pronounced,  on  the  1st  of 
November,  1851,  the  material  part  of  which  was  as  follows:  — 

"  Two  objections  were  taken  to  the  declaration  :  First.  That  the  Plaintiff  being 
described  as  the  manager  of  the  Oriental  Bank,  was  constrained  to  sue  in  that 
character,  inasmuch  as  the  14th  section  of  the  general  rule  of  this  Court,  of  Easter 
Term,  10  Vict.,  1847,  directs  that  the  declaration  shall  state  truly  and  concisely  the 
name  and  description  of  the  party  suing,  and  the  right  in  which  he  sues,  and  that 
the  Oriental  Bank,  not  being  an  incorporated  company,  had  no  right  to  sue  in  the 
name  of  its  manager.  Secondly,  That  the  indorsement  by  Burn  to  Cargill  was  a 
restrictive  indorsement,  and  that  Cargill  could  not  indorse  the  bill  so  as  to  give  a 
right  of  action  thereon. 

"  As  to  the  first  objection,  I  think  it  sufficiently  apparent,  on  the  face  of  the 
declaration,  that  the  right  in  which  the  Plaintiff  sues  is  that  of  indorsee  of  the  bill 
in  question,  and  not  that  of  manager  of  the  Oriental  Bank. 

"  As  regards  the  second  objection,  which  is  one  of  much  greater  importance, 
involving  as  it  does  the  right  of  transfer  of  a  negotiable  instrument,  it  was  ad- 
mitted, on  the  part  of  the  Plaintiff,  that  the  indorsement  was  restrictive  so  far 
as  to  make  a  subsequent  indorsee  a  mere  trustee  or  agent  for  the  Oriental  Bank,  but 
no  further.  On  the  other  hand,  it  was  contended  for  the  Defendant,  upon  the 
authority  of  Bayley  '  On  Bills,'  and  Byles  '  On  Bills,'  that  the  restricted  indorsee 
could  convey  no  right  of  action  [270]  whatever  to  a  subsequent  indorsee.  The 
words  '  or  order  '  are  omitted  in  the  declaration  in  setting  out  the  indorsement  by 
Bui-n  to  Cargill,  although  in  the  indorsement  on  the  back  of  the  bill  the  words  used 
are  '  pay  to  the  order  of  W.  W.  Cargill,  etc' ;  but  it  was  admitted  by  the  Defendant's 
counsel  that  this  omission  did  not  affect  the  question,  and,  indeed,  after  the  cases 
More  v.  Manning  (Comyn's  Rep.  311),  Acheson  v.  Fountain  (1  Str.  557),  and  Edie 
v.  The  East  India  Company  (2  Burr.  1216,  1  W.  Bla.  Rep.  295),  recognised  by 
Tindal,  Chief  Justice,  in  Cunlife  v.  Whitehead  (3  Bing.  N.C.  828,  5  Scott,  31),  it 
could  not  well  be  contended  otherwise,  the  bill  being  in  its  original  form  payable 
to  the  Defendant,  or  order,  and  consequently  transferable. 

"  The  law  regarding  restrictive  indorsements  is  thus  laid  down  by  Mr.  Justice 
Bayley,  in  his  excellent  work  on  Bills  (pp.  128-9,  5th  edit.):  A  restrictive  indorse- 
ment precludes  the  person  in  whose  favour  it  is  made  from  making  a  transfer  so 
as  to  give  a  right  of  action  against  either  the  person  making  it  or  any  of  the  ante- 
cedent parties;  and  if  payment  is  made  to  the  person  to  whom  such  transfer  is 
made,  the  party  paying  may,  under  circumstances,  be  liable  to  pay  the  money  a 
second  time,  Robinson  v.  Kensington  (i  Taunt.  30),  or  the  person  receiving  it  may 
be  liable  to  refund,  Archer  v.  hunk  of  England  (Doug.  615,  637).  In  Byles 
'On  Bills'  (p.  Ill,  5th  edit.),  after  stating  what  are  restrictive  indorsements,  and 
citing  the  case  of  Archer  v.  Bank  of  England  (Doug.  615,  637),  Edie  v.  The  East 
India  Company,  Evans  v.  Cramlington  (Carth.  5),  Cramlington  v.  Evan*  (2  Vent. 
296),  and  Treutell  v.  Barandon  (8  Taunt.  100),  it  is  said,  'A  holder  who  takes  a 
bill,  the  circulation  of  [271]  which  is  restricted  by  a  restrictive  direction  or  indorse- 
ment, cannot  sue  the  drawer  or  acceptor  upon  it,  but  holds  the  bill,  or  the  money 
received  by  him,  as  the  trustee  of  the  restraining  party,  and  is  liable  to  refund 
the  bill,  or  money  received  upon  it,  to  the  party  making  the  restrictive  indorse- 
ment.' As  between  the  restraining  indorser  and  the  immediate  indorsee  or  the 
drawee,  the  words,  '  to  my  use,'  or  the  like,  are  of  no  effect.  But  as  between  the  re- 
straining indorser,  and  a  subsequent  indorsee,  they  are  a  notification  that  the 
restricted  indorsee  has  no  property  in  the  bill;  that  he  is  a  mere  agent  or  trustee 
for  his  principal ;  and  that  he  can  appoint  no  sub-agent,  except  for  the  purpose 
of  holding  the  bill,  or  the  money,  upon  a  similar  trust.  The  subsequent  indorsee, 
therefore,  being  himself  also  a  mere  agent,  can  have  no  action  on  the  bill,  if  it  is 
dishonoured,  nor  hold  it,  or  the  money  received  upon  it,  against  the  principal; 
and  if,  instead  of  paying  the  money  to  the  principal,  he  chooses  to  pay  it  to  the 
immediate  agent,  he  becomes  responsible  for  its  misapplication. 
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-  But  for  these  authorities,  I  should  have  entertained  no  doubt  as  to  the  Plain- 
tiff's righl  of  action.  The  respect,  however,  duo  to  any  opinion  expressed  by 
Justice  Bayley,  made  me  anxious  to  take  a  more  careful  review  of  the  cases  cited 
than  1  was  enabled  to  do  during  the  argument,  before  1  ventured  to  come  to  a  con- 

conclusion.  Saving  minutely  examined  these  cases,  1  feel  myself  bound  to 
adhere  to  the  opinion  1  expressed  at  the  time  of  the  argument  ;  that  they  do  not 
support  the  position  laid  down  by  Justice  Bayley  and  Serjeant  Byles,  that  a  re- 
stricted indorsee  ran  eonvev  no  righl  of  action  to  a  subsequent  indorsee.  With 
but  one  exception,  the  question  as  to  righl  of  [272]  action  has  never  so  much  as 
■  !  in  the  eases  broughl  forward.  They  have  turned  upon  the  question  as 
to  the  appropriation  of  the  proceeds  of  the  bill  when  discounted  or  paid,  and 
whether,  in  fact,  the  directions  of  the  restrictive  indorsement  have  or  have  not  been 
complied  with.  All  that  ran  fairly  he  collected  from  the  cases  is  this,  that  if  from 
the  plain  and  unequivocal  terms  of  the  indorsement,  the  party  either  discounting 
or  paying  the  lull  is  informed  that  the  proceeds  of  the  bill  are  to  be  paid  to  B., 
for  the  u-e  of  A.,  he  cannot  pay  or  appropriate  them  to  the  use  of  B.  But  how  does 
this  affeel  the  righl  of  B.  to  sue  for  the  benefit  of  A.,  in  the  event  of  non-payment? 
Mr.  Serjeant  Byles  says,  that  the  restricted  indorsee,  being  a  mere  agent  and 
trustee  for  the  restraining  indorser,  cannot  appoint  a  sub-agent,  except  for  the 
purpose  of  holding  the  bill,  or  the  money,  upon  a  similar  trust.  Agreed.  But 
suppose  the  acceptor  to  refuse  payment,  how  is  this  sub-agent,  or  subsequent  in- 
dorsee,  to  recover  the  amount  of  the  bill  so  that  he  may  hold  it  for  the  benefit  of 
the  restraining  indorsee,  or,  as  in  the  present  case,  the  cestui  que  trust,  the  Oriental 
Bank.'  The  exceptional  case  to  which  I  have  alluded  is  that  of  Evans  v.  Gram- 
lington  [Carth.  5J,  and  Cra/mlvn,gton  v.  Evans  [2  Vent.  296],  cited  by  Serjeant 
Byles.  It  was  there  expressly  held  that  a  bill  payable  to  B.  for  the  use  of  A.  vested 
the  legal  interest  in  B.,  and  that  consequently  he  might  indorse  so  as  to  give  a 
right  of  action  to  the  indorsee.  Smith  x.  Kendall  (6  Term.  Rep.  123)  is  to  the  same 
effect. 

"  In  ('bitty  '  On  Bills,'  pp.  232,  233  (9th  edit,),  where  all  the  cases  on  this  subject 
are  collected,  I  find  no  such  broad  doctrine  laid  down,  as  that  the  restricted  indorsee 
cannot  transfer  the  bill  so  as  to  give  [273]  a  right  of  action,  but  merely  that  by  a 
restrictive  indorsement  the  indorsers  may  stop  the  currency  of  the  bill,  and  prevent 
the  indorsee  from  indorsing  or  transferring  so  as  to  convey  any  interest  (that  is 
beneficial  interest)  in  the  hill,  to  himself  or  a  third  party;  the  principal  case  cited 
being  that  of  Sigovrney  v.  Lloyd  (S  Barn,  and  Cr.  622,  2  Moo.  and  Pay.  58),  affirmed 
on  error  in  the  Exchequer  Chamber  (5  Bing.  525,  3  You.  and  Jer.  220).  Unquestion- 
ably, by  this  mode  of  indorsement  you  do,  in  a  commercial  sense,  put  a  check  to  the 
aegotiability  of  the  instrument,  inasmuch  as  it  ceases  to  represent  any  property  in 
the  holder,  and  consequently  is  not  transferable  in  the  usual  and  ordinary  course 
of  mercantile  transactions.  Again,  in  Story  '  On  Bills,'  pp.  234,  235,  after  alluding 
to  the  difficulty  thai  'nay  exist  in  particular  cases  in  defining  what  is  or  is  not  a 
restrictive  indorsement,  it  is  said,  'thai  such  an  indorsement  restrains  the  nego- 
tiability,  except  for  the  purposes  indicated  in  the  indorsement.  In  every; 
such  case,  therefore,  although  the  bill  may  be  aegotiated  by  the  indorsee, 
yet  ever}  subsequent  holder  must  receive  the  money  subject  to  the  original  desig- 
a*ted  appropriation  thereof,  and  if  he  voluntarily  assents  to,  or  aids  in,  tun- 
other  appropriation,  it  will  be  a  wrongful  conversion  thereof,  for  which  he  will  be 
responsible.'  (Citing  the  authorities  and  cases  already  mentioned.)  To  the  doc- 
trine  as  thus  laid  down,  I  entirely  subscribe,  finding  in  it  nothing  to  preclude  the 
restricted  indorsee  from  making  an  assignment  of  the  bill,  so  as  to  give  the  subse- 
quent indorsee  a  right  of  action  for  the  benefit  of  the  restraining  indorser,  or 
i  '/in  trust,  as  the  case  may  he. 

-  Great  stress  was  laid,  in  the  course  of  the  argument,  upon  the  double  responsi- 
l,lh,.v  '"  Nvlllr|'  ,1"  De-[274]-fendant  would  be  subjected,  if  the  Plaintiff  in  the 
present  action  was  allowed  to  recover.  I  confess  myself  at  a  loss  to  discover  the 
force  of  th,s  argument.  If  the  Defendant  thinks  proper  to  disregard  the  nature 
of  the  indorsement,  and  to  pay  or  appropriate  the  money  secured  by  the  bill  tb 
the  private  use  or  account  of  the  Plaintiff,  he  will,  and  most  justly  so,  be  liable  to 
pay  the  money  over  again  to  the  Oriental  Bank.     But  if  he  ohev  the  terms  of  the 
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indorsement,  and  pay  the  money  to  the  Oriental  Bank,  there  is,  as  1  conceive,  an 
end  to  his  responsibility.     There  must,  therefore,  be  judgment  for  the  Plaintiff." 

Against  this  judgment  the  present  appeal  was  preferred. 

The  appeal  raised  two  questions :  first,  whether  the  indorsement  to  Cargill, 
"  value  in  account  with  the  Oriental  Bank,"  was  a  restrictive  indorsement ;  and 
secondly,  whether  Cargill  did  not  appear  by  the  declaration,  to  be  incapable  of 
conferring  any  title  to  the  bill  by  indorsement  to  the  Respondent. 

Mr.  Serjeant  Byles,  and  Mr.  Field,  for  the  Appellant  :  and  Mr.  Serjeant  Channell, 
for  the  Respondent. — It  was  contended  by  the  Appellant:  First,  that  the  words 
"  value  in  account  with  the  Oriental  Bank  "  expressed  a  trust  for  the  Oriental  Bank, 
and  showed  Cargill  to  be  a  mere  agent  to  receive  for  the  benefit  of  the  Oriental 
Bank;  and,  secondly,  that  the  indorsement  of  such  an  instrument  to  Cargill  in  trusl 
for  the  Bank  being  restrictive,  destroyed  the  negotiability  of  the  instrument,  and 
conferred  upon  [275]  Cargill  no  power  of  indorsing  the  instrument  so  as  to  give 
a  right  of  action  to  any  one. 

On  the  part  of  the  Respondent  it  was  submitted,  that  the  propositions  urged 
by  the  Appellant  were  untenable,  as  the  words  "  value  in  account  with  the  Oriental 
Bank  "  did  not  necessarily  import  that  the  Bank  had  the  beneficial  interest  in  the 
bill ;  although,  in  point  of  fact,  the  Bank  were  the  beneficial  owners,  and  the  action 
was  brought  by  the  Respondent  on  behalf  of  the  Bank.  And  also,  that  the  second 
ground  was  unsustainable,  as  the  very  object  of  the  trust  would  be  defeated,  if  the 
trustee  was  not  permitted  to  indorse  over  the  bill ;  as  there  was  no  reason  why  the 
trustee,  on  the  ground  of  some  danger  to  his  cestui  que  trust,  which  could  only 
exist  if  the  trustee  be  dishonest,  should  be  shorn  of  the  ordinary  power  of  transfer, 
which  belonged  to  the  holder  of  a  negotiable  instrument.  And  lastly,  that  the 
declaration  showed  a  good  cause  of  action  by  the  Plaintiff,  as  indorsee,  against  the 
Defendant  as  drawer  of  the  bill. 

The  following  authorities  were  referred  to  upon  these  points:  Evans  v.  Crain- 
lington  (Carth.  5),  C '  ramlington  v.  Evans  (2  Vent.  296),  Cox  v.  Troy  (5  Barn,  and 
Aid.  174;  S.C.  1  D.  and  R.  38),  Ancher  v.  The  Bank  of  England  (Doug.  637),  Edle 
v.  The  East  India  Company  (2  Burr.  1216  ;  S.C.  1  W.  Bla.  295),  Treuttel  v.  Barandon 
(8  Taunt.  100),  Snee  v.  Prescot  (1  Atk.  219),  Slgourney  v.  Lloyd  (8  Barn,  and  Cr. 
622),  Byles  "  On  Bills  of  Exchange,"  pp.  108-9,  114  (5th  edition),  Chitty  "  On  Bills 
of  Exchange,"  p.  232  (9th  edition). 

[276]  Sir  John  Patteson. — Their  Lordships  are  of  opinion  that  there  is  no 
doubt  at  all  upon  this  point.  The  words  "  value  in  account  with  the  Oriental 
Bank  "  is  not  such  a  restrictive  indorsement  as  precluded  the  Plaintiff  from  suing 
upon  this  bill.  If  the  parties  meant  to  make  a  restrictive  indorsement,  they  should 
have  stated  it  in  plain  and  intelligible  language.  The  appeal  must  be  dismissed 
with  costs. 

[Mews'  Dig.  tit.  BILLS  OF  EXCHANGE;  F.  Negotiation;  1.  Indorsement;  c.  Condi- 
tional or  Restrict  ire.  As  to  restrictive  indorsement,  followed  in  Buckley  v. 
Jackson,  1868,  L.R.  3  Ex.  135;  and  see  National  Bank  v.  Silke  (1891),  1  Q.B. 
135,  and  ss.  32  (6)  and  35  of  Bills  of  Exchange  Act  1882  (45  and  46  Vict.  c.  61), 
and  Hong  Kong  Ordinances,  No.  9  of  1885,  ss.  32  (6),  35. J 
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OH   PETITION  FROM  THE  SUPREME  COURT  AT  CALCUTTA. 
In  re  Sibnabais  Ghosb*  [Feb.  8,  1853]. 

Where  this  Court  -rants  leave  to  appeal,  under  the  general  jurisdiction  of  the 
Queen  in  Council,  it  will  impose  such  terms  upon  the  party  applying  as  the 
special  circumstances  of  the  case  require. 

Appeal  admitted  from  an  order  confirming  the  reporl  of  Commissioners  in  a 
partition  suit,  although  the  appealable  value  was  under  Rs.  10,000,  the 
amount  prescribed  by  the  Order  in  Council  of  the  10th  of  April.  18:58.  The 
Petitioner  (the  Plaintiff)  had  offered  to  compensate  the  Defendant,  if  the 
.n  of  the  Commissioners  was  varied.  The  Judicial  Committee,  in  grant- 
leave  to  appeal,  put  the  Petitioner  upon  terms  of  lodging  in  the  Council 
Office,  within  four  months,  a  certificate  of  recognizance  to  the  Queen,  in  the 
sum  of   61500,  for  such  compensation  and  costs  as  might  be  awarded. 

This  was  a  petition  for  leave  to  appeal  from  certain  orders  of  the  Supreme 
Court  at  Calcutta,  made  in  a  partition  suit  broughl  by  the  Petitioner  against  one 
Holladhur  Doss.  The  petition  alleged,  that  the  Petitioner  and  one  Holladhur  Doss 
were  jointly  seised  as  tenants  in  common  of  a  piece  of  land  at  Jorebagdun,  [277]  in 
the  town  of  Calcutta,  containing  twelve  cottahs  :  that  the  Petitioner  instituted  a 
Buil  on  the  equity  side  of  the  Supreme  Court  at  Calcutta  against  Holladhur  Doss, 
for  partition  of  the  land:  that  the  cause  was  heard  by  the  Supreme  Court,  who 
made  the  usual  decree  for  partition,  and  that  a  commission  of  partition  was  issued 
under  such  decree,  authorising  the  commissioners  to  make  such  partition  ;  that  a 
return  was  made  by  the  Commissioners  on  the  19th  of  September,  1851,  by  which 
they  recommended  that  the  piece  of  land  should  be  divided  into  two  shares,  by  a 
line  directly  north  and  south,  and  thereby  allotted  to  the  Petitioner  five  half  equal 
twelfth  parrs,  to  lie  enjoyed  by  him  in  severalty:  and  also  allotted  to  the  Defendant 
for  his  share,  to  he  held  in  severalty  exclusive  of  the  Petitioner,  all  that  portion  oij 
the  v.  est  which  abutted  on  one  of  the  houses  and  premises  of  the  Petitioner,  namely, 
the  house  which  contained  the  zenana  or  female  apartments  of  his  family,  so  as  to 
separate  and  divide  the  opposite  house  and  premises  of  the  Petitioner,  being  the 
public  dwelling-house  of  himself  and  family,  whereby  the  Petitioner  was  excluded 
from  a  passage  to  the  house  containing  the  zenana.  That  the  Petitioner  filed  ex- 
ceptions to  this  return,  urging  that  the  partition  was  opposed  to  the  justice  of  the 
case  and  to  his  claim  to  have  the  last-mentioned  piece  of  ground  to  the  extreme 
west,  or  that  portion  of  it  which  would  afford  the  Petitioner  a  passage  from  his  own 
bouse  to  the  other;  that  this  last-mentioned  part  was  of  no  more  value  to  the  De- 
fendant than  any  oilier  portion,  hut  that  the  same  was  of  great  and  peculiar  value 
to  him.  That  the  exceptions  were  called  on  for  argument,  but  that  in  consequence 
of  the  absence  of  his  counsel  to  argue  [278]  the  exceptions,  the  same  were  overruled. 
as  of  course  ;  and  that  on  the  1 3th  of  January,  1851,  an  order  was  made  confirming 
the  Commissioners'  return.  That  on  the  29th  of  March,  1852.  he  petitioned  the 
Supreme  Couri  thai  the  order  of  confirmation  should  be  set  aside,  and  the  exceptions 
restored  to  the  Hoard,  for  the  purpose  of  being  argued  before  the  Court,  and  having 
the  whole  matter  explained,  the  Petitioner  offering  to  pay  the  costs  of  the  Defendant 
which  mighl  be  incurred  by  the  rehearing,  which  be  thereby  offered  to  expedite, 
hut  that  the  Couri  refused  his  petition,  on  the  29th  of  March,  1852,  and  proceedings 
were  had  before  the  Master  to  settle  the  draft  conveyances.  That  the  Petitioner 
presented  a  petil  ion  to  the  Supreme  Court  within  six  months,  for  leave  to  appeal  to 
England,  submitting,  as  a  cause  of  appeal  from  these  orders,  that  on  examining 
the  plan  annexed  to  the  return,  it  would  be  found,  that  by  the  partition  which  the 
Commissioners  had  made,  all  communication  was  stopped  between  the  Petitioner's 
family  house  ami  his  dwelling-house,  that  is,  between  his  Boytuckhannah  and  the 
house   containing   the    female   apartments;    that    each    of  these   two   buildings    was 

*  Present:  The  Chief  Justice  of  the  Couri  of  Common  Pleas  (Sir  John  Jervis), 
the  Righl  Hon.  Dr.  Lushington,  the  Right  Hon.  Sir  Edward  Ryan,  and  the 
Right  Hon.  Sir  John  Patteson. 
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worth  more  than  Rs.  50,000,  and,  therefore,  such  a  partition  not  only  exposed  him 
and  his  family  to  the  greatest  inconvenience,  but  also  largely  deteriorated  the 
value  of  his  property;  that  he  was  ready  and  thereby  offered  the  Defendant  Rs.  800 
for  each  of  the  six  cottahs  allotted  to  him,  although  the  Commissioners  had,  on  the 
evidence  before  them,  valued  each  cottah  at  only  Rs.  400;  that  the  loss  and  incon- 
venience to  the  Petitioner  had  been  occasioned  by  the  Commissioners  drawing  the 
line  of  division  north  and  south,  and  assigning  to  the  Defendant  the  whole  of 
[279]  the  land  abutting  on  the  female  apartments,  which,  consequently,  excluded 
him  from  any  passage  to  that  house:  and  the  Petitioner  submitted,  that  the  line  of 
division  was  erroneous,  and  ought  to  have  been  drawn  in  a  different  direction  ;  and 
that,  if  the  partition  proposed  by  him  was  detrimental  to  the  Defendant,  the  Peti- 
tioner was  willing  to  make  such  compensation  to  him,  in  double  the  value  of  the 
land,  as  the  Commissioners  might  award  ;  that  the  Court,  by  an  order  dated  the 
1st  of  July,  1852,  refused  leave  to  appeal,  on  the  ground  that  the  property  in  dispute 
was  under  Rs.  10,000,  the  amount  prescribed  by  the  Order  in  Council  of  the  10th  of 
April,  1838  [see  now,  letters  patent  of  28th  Dec.  1865,  art,  39  (Stat,  R.  and  0.  Rev.  iv. 
p.  93)].  The  Petitioner  then  applied  by  special  petition  to  the  Queen  in  Council,  for 
leave  to  appeal  from  the  return  of  the  Commissioners,  dated  the  19th  of  September, 
1851  ;  and  from  the  order  of  the  Supreme  Court,  confirming  the  same,  of  the  13th  of 
January,  1852,  and  the  order  of  the  29th  of  March,  1852. 

Mr.  Leith,  in  support  of  the  petition,  now  moved  for  leave  to  appeal. 

The  Supreme  Court  was  precluded  by  the  Order  in  Council  of  the  10th  of  April, 
1838,  from  admitting  an  appeal,  as  the  subject-matter  involved  was  under  the 
prescribed  appellate  value,  but  this  Court  has  power  to  admit  an  appeal  notwith- 
standing, if  the  circumstances  justify  the  admission.  The  present  is  a  case  of  greal 
hardship.  The  Commissioners  grossly  erred  in  judgment  in  making  such  a  divi- 
sion ;  they  ought  to  have  ascertained,  not  only  the  relative  value  of  the  property, 
but  also  the  respective  situations  of  [280]  the  parties  in  relation  to  the  property, 
before  the  partition  took  place.  Story  v.  Johnson  (1  You.  and  Coll.  538)  is 
directly  in  point,  and  shows  that  a  Court  of  Equity  will  set  aside  an  adjudication 
made  by  Commissioners  of  partition,  in  circumstances  like  the  present. — [Sir  John 
Jervis. — You  must  undertake  to  save  the  other  party  harmless.  It  may  be,  that 
the  order  confirming  the  return  of  the  Commissioners  has  been  acted  upon.  If  you 
come  here  for  an  indulgence,  asking  the  rule  prescribing  the  appealable  amount 
to  hi  relaxed,  it  ought  not  to  be  granted  but  upon  terms  (see  in  re  Mushadee  Mahomed 
Cduun  Sherazee,  7  Moore's  P.C.  Cases,  391).  The  party  Respondent  will  have  to 
come  here  to  support  the  order  of  the  Supreme  Court,  upon  a  point  which  you 
omitted  to  argue  in  the  Court  below ;  you  must  undertake  to  indemnify  him  from 
any  loss  you  may  put  him  to,  as  well  also  fqr  compensation,  if  it  is  necessary  to 
make  any  variation  of  the  Order  confirming  the  report  of  the  Commissioners  upon 
that  point.  What  is  the  form  of  an  indemnity  given  on  appeal?] — The  ordinary 
mode  is  by  a  recognizance  in  the  Exchequer. — [Sir  John  Jervis. — Would  that  give 
a  right  of  action  against  the  obligor?  A  recognizance  in  the  Exchequer,  if  etreated, 
becomes  a  forfeiture  to  the  Crown]. — The  Petitioner  can  enter  into  a  recognizance 
with  sureties  in  India  ;  this  Court  can  award  the  proceeds  of  a  recognizance  so  for- 
feited. 

The  Right  Hon.  Dr.  Lushington. — Their  Lordships  are  disposed  to  allow  (his 
appeal,  but  it  must  be  upon  terms  of  the  Petitioner  entering  into  a  recognizance  in 
the  Court  of  Exchequer,  in  [281]  the  sum  of  £1500,  to  abide  such  order  as  may  be 
made ;  such  srcurity  to  be  made  within  four  months  from  the  date  of  the  Order  in 
Council. 

The  following  report  was  made,  which  was  confirmed  by  Her  Majesty:  — 

"  Their  Lordships  agree  humbly  to  report  to  your  Majesty,  as  their  opinion, 
:  that  the  Petitioner,  Sibnarain  Ghose,  ought  to  be  at  liberty  to  enter  and  prosecute 
his  appeal  against  the  return  of  the  Commissioners  of  partition,  dated  the  19th 
of  September,  1851,  and  from  the  order  of  the  Supreme  Court  of  Judicature  at 
Fort  William  in  Bengal,  of  the  13th  of  January,  1852,  confirming  the  return,  and 
from  the  further  order  of  the  Supreme  Court,  of  the  29th  of  March,  1852,  upon 
lodging  in  the  Council  Office,  within  the  space  of  four  calendar  months  from  the 
date  of  Her  Majesty's  Order  in  Council  on  this  report,  the  certificate  of  recoonizance 
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to  Her  Majesty  in  a  penalty  of  £1500  sterling,  to  be  entered  into  by  some  proper 
person  (toC  approved  of  by  the  clerk  of  the  Council)  before  one  of  the  Barons  of 
Her  Majesty^  Gourl  of  Exchequer,  conditioned  to  stand  and  abide  such  determine, 
,  ,  whatever  as  may  be  come  to  by  this  Committee  on  this  appeal,  and  to  pay 
1-h  com^nsatio*  as  ieir  Lordships  -nay  think  fit  to  award  and  likewise  to  pay 
Buch  costs  as  may  be  awarded  in  case  the  appeal  be  dismissed,    etc. 

S.C  5  Moo.  End.  Air.  322.  See  Sibnarain  Ghose  v.HtdlodJwr  Doss,  1854  9  Moo. 
p  c<  as ,.  .„„!  „-.,„,„  v.  CaUender,  1854,  9  Moo.  P.C.  100;  and  generally  as  to 
special  Leave  to  appeal  ...  civil  cases,  note  to  Retemeyer  v.  Obermuller,  1837,  2 
Moo.  P.C.  at  p.  125]. 


r"2g2]  In  re  Boomer's  Patent*  [April  12  and  13,  1853]. 

Where  Letters  Patent  (for  improvements  in  machinery,  tools,  or  apparatus  for 
cutting  planing,  turning,  drilling,  and  rolling  metals)  embraced  several 
subjects,  one  only  of  which,  namely,  the  rolling  of  metals,  had  been  worked 
out,  and  that  part  of  the  Patent,  was  affected  by  subsequent  patented  im- 
provements by  the  same  Patentee,  and  could  not  be  effectually  used  without 
such  subsequent  improvements  ;  the  Judicial  Committee,  before  recommend- 
in-  an  extension  of  the  term  of  the  first  Patent,  put  the  Petitioner  upon  terms 
of  disclaiming  all  the  parts  of  the  original  Patent,  not  worked  out,  and  re- 
stricted the  prolongation  to  the  unexpired  term  of  the  subsequent  Patents  [8 
Moo.  P.C.  286,  287]. 

The  provisions  of  section  25  of  the  Statute,  15th  and  16th  Vict.,  c.  83,  enacting 
that  Letters  Patent  obtained  in  the  United  Kingdom  for  patented  foreign 
inventions  are  not  to  continue  in  force  after  the  expiration  of  the  Foreign 
Patent,  apply  only  to  Patents  granted  in  the  United  Kingdom  subsequent  to 
the  passing  of  that  Statute  [8  Moo.  P.C.  286]. 

This  was  an  application  for  a  prolongation  of  Letters  Patent,  granted  to  John 
George    Bodmer,    of    Manchester,    in    May,    1839,    for    certain    "  improvements    in 
machinery,  tools,  or  apparatus  for  cutting,  planing,  turning,  drilling,  and  tolling 
metals,    or   other    substances;"  and    of    certain    other    Letters    Patent    granted    to 
Bodmer,  dated  the  16th  of  October,  1839,  for  "  certain  improvements  in  machinery 
or  apparatus  for  cutting,  planing,  turning,  drilling,  and  rolling  metals  and  other 
substances."     The  petition  was  presented  by  Thomas  Hornby  Birley,  the  assignee 
of  the  Patent  e.     The   petition   stated,   that  the   invention   consisted   in   a   certain 
arrangement  of  machinery,  whereby  the  tire  of  railway  and  other  wheels,  rings, 
hoops,  or  cylinders,  might  be  rolled  at  a  red  or  welding  heat,  and  thereby  made, 
enlarged,  compressed,  or  hardened  to  one  uniform  shape,  according  to  the  particular 
guage  required,  and  of  various  arrangements  of  apparatus  or  tools  for  facilitating 
the  working  of   metals.     [283]   The  Petitioner   alleged,  that   he   had   not   been   re- 
munerated for  the  expenditure  and  trouble  in  bringing  the  Patent   into   use.     A 
caveat  was  entered  by  George  Worsdell,  of  Warrington,  iron  manufacturer,  and  in 
his  objections  lie  denied  that  the  inventions  were  new,  and  stated,  that  the  Petitioner 
was  the  subject  of  a  Foreign  power  or  State,  and  had  obtained  a  Patent  or  Patents, 
or   like   privileges,   for   the  exclusive    use   of  the   inventions,   or   some   of   them,    in 
Foreign  countries,  and  the  term  during  which  such  last-mentioned  Patent  or  Patents 
continued,  or  was  in  force,  had  expired,  and  that  new  Letters  Patent  could  nor  law- 
fully be  granted  pursuant  to  the  prayer  of  the  petition,  and  ought  not,  with  refer- 
ence to   public   policy,  to  be  granted.     That  the  Patentee   in  the  specification   de- 
scribed and  claimed,  as  part  of  his  invention,  the  making  of  tires,  wheels,  rings, 
hoops,  or  cylinders,   whereas  the  invention  was  applicable  only  to  the  enlarging, 
improving,  <>r  finishing  of  such  tires,  rings,  hoops,  or  cylinders,  when  previously 

*  Present  :  The  Lord  Justice  Knight  Bruce,  the  Lord  Justice  Turner,  the  Right 
Hon.  Dr.  Lushington,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir 
John  Patteson. 
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made,  or  in  great  measure  made,  according  to  the  means  ordinarily  in  use,  before 
the  dates  of  the  Letters  Patent,  or  either  of  them,  and  that  the  invention  had,  in 
fact,  b  en  used  and  exercised  by  the  Patentee  and  the  Petitioner  only  for  such  last- 
mentioned  purposes,  and  not  for  the  making  of  such  tires,  rings,  hoops,  or  cylinders. 
That  the  specifications  embraced  and  claimed  as  of  the  invention  of  the  Patentee, 
a  great  number  of  distinct  matters  or  subjects,  many  of  which  were  of  no  practical 
utility,  and  which  had  not  been  used  by  the  Patentee  or  the  Petitioner,  except  for 
the  purpose  of  obstructing  improvements  in  the  manufacture  of  such  tires,  rings, 
hoops,  or  cylinders,  and  the  other  subject-matters  of  the  inventions;  and  the 
Objector  further  stated,  that  [284]  the  alleged  want  of  remuneration  was  solely  the 
fault  of  the  Patentee  and  the  Petitioner  in  not  properly  working  the  patent. 

Witnesses  were  examined  by  the  Petitioner.  The  evidence  given  was  confined 
to  the  fact  of  the  public  utility  of  the  tire,  made  by  the  process  of  rolling,  over  the 
ordinary  manner  in  which  they  were  manufactured.  It  appeared  from  the  evi- 
dence, that  the  old  mode  of  forming  the  tire  of  a  railway-wheel  was  to  bend  a  bar 
of  iron  into  a  circular  shape,  and,  having  welded  it,  to  place  it  on  a  lathe  to  remove 
the  inequalities  on  the  surface,  and  so  produce  a  perfect  circle.  This  process  was 
not  only  expensive,  but,  by  taking  away  the  skin  of  the  iron,  removed  the  most 
valuable  part  of  the  metal.  By  Bodmer's  invention,  two  rollers  were  brought  to 
bear  on  the  tire,  which  operated  by  pressure"  on  the  inside  and  outside,  and  at  the 
same  time  restored  the  fibre  of  the  iron  \o  the  natural  position.  The  principal 
advantage  of  the  tires  thus  made,  were  tht.  durability  of  the  wheels,  and  the  safety 
to  railway  passengers.  That  the  invention  was  not  in  more  general  use.  was 
accounted  for  by  the  fact  of  the  expense  required  to  adopt  ironworks  to  the  working 
of  the  Patent,  and  the  prejudice  against  anything  new.  It  was,  however,  stated, 
that  the  use  of  the  tire  was  now  becoming  general  on  the  railways.  It  was  also 
shown,  that  the  Petitioner  and  the  Patentee  had  been  in  partnership,  and  that  on 
the  death  of  the  Patentee,  in  1845,  there  was  due  to  the  Petitioner,  on  the  working 
of  that  and  a  great  many  other  patents  of  Bodmer,  the  sum  of  £123,000,  but  which 
sum  was  afterwards  greatly  reduced,  and  there  had  been  great  loss  s.  That  a 
licence  had  been  granted  to  one  Jackson,  who  had  been  instrumental  in  bring-[285]- 
ing  the  invention  into  notice,  and  who  had  expended  £8000,  in  building  a  mill  to 
carry  out  the  invention.  It  was  further  shown,  that  subsequent  Patents  had  been 
taken  out  by  Bodmer  in  1842  and  1843,  for  improvements,  and  that  the  old  inven- 
tion was  not  used  in  its  original  shape.  That  the  Patents  of  1839,  except  so  far  as 
they  related  to  rolling  tires,  had  never  been  carried  out,  and,  in  fact,  were  aban- 
doned. It  further  appeared,  that  Bodmer  had  taken  out,  in  1841,  a  Patent  in 
France,  for  the  Patents  of  1839,  but  that  the  same  failed,  as  he  did  not  comply  with 
the  requisites  of  the  French  law,  by  bringing  his  invention  into  work  within  two 
years  from  the  time  he  obtained  his  Patent  in  France  (a). 

Mr.  Atherton,  Q.C.,  and  Mr.  Webster,  in  support  of  the  Petition,  contended, 
that  the  fact  of  great  improvements  having  been  made  by  the  subsequent  Patents  on 
the  original  Patent  formed  no  ground  of  objection  to  the  extension  applied  for. 
Galloway's  Patent  (1  Webs.  Pat.  Cases,  725-7). 

Mr.  Russell,  for  Worsdell,  took  two  objections  to  an  extension.  First,  that  as 
the  Letters  Patent  for  France  had  expired,  no  power  existed  in  the  Committee, 
under  the  Statutes,  5th  and  6th  Will.  IV.,  c.  83;  2nd  and  3rd  Vict.,  c.  69;  and  the 
15th  and  16th  Vict.,  c.  83,  s.  40,  authorising  their  Lordships  to  recommend  an 
extension;  as  it  was  enacted  by  section  25  of  the  Statute,  15th  and  16th  [286]  Vict,, 
c  83,  that  Letters  Patent  obtained  in  England  for  patented  foreign  inventions, 
were  not  to  continue  in  force  after  the  expiration  of  the  Foreign  Patent. — [Dr. 
Lushington. — The  Statute,  15th  and  16th  Vict.,  c.  83,  applies  only  to  Foreign 
Patents  granted  subsequent  to  that  Act.] — Secondly,  upon  the  merits,  he  insisted, 
that  the  original  machine  as  patented  never  having  been  used  by  itself,  but  only  by 

(a)  By  the  Patent  Law,  passed  in  France,  on  the  5th  of  July,  1844,  chapter  iv., 

section  32,  Patentees  are  deprived  of  their  rights,  if  they  do  not  put  their  invention 

or  discovery  to  work  in  France,  within  two  years  from  the  date  of  the  signature 

of  the  Patent,  or  shall  have  ceased  to  work  the  same  during  two  consecutive  years, 

|  unless  they  shall  assign  good  reason  for  so  doing. 
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meane  of  the  subs  quenl  Patents,  the  Patents  of  1839  ought  not  on  such  ground  to 
be  prolonged,  the  more  bo  as  only  a  portion  of  them  had  ever  been  tried,  the  rest 
haying  been  abandoned. 

The  Attorney-General  (Sir  Alexander  Cockburn),  for  the  Crown,  submitted, 
First,  thai  as  only  a  part  of  the  Patents  of  1839  had  been  applied  and  brought  into 
use.  the  other  parts  having  been  abandoned  by  the  Patentee,  the  renewal,  if  granted, 
ought  to  be  confined  to  that  part  only.  Second,  that  the  extension  of  the  Patents 
of   1839  ought  not  to  exceed  the  unexpired  term  of  the  subsequent  Patents  of  184S 

and  1843. 

Lord  Justice  Turner.— Will  the  Petitioner  abandon  all  those  parts  of  the  Patents 
.'.  an  extension  of  which  is  now  applied  for,  as  do  not  relate  to  rolling  tires? 
—[The  Petitioner  undertook  to  disclaim  those  parts,  and  to  consent  to  such  dis- 
claimer being  made  a  condition  of  the  new  Letters  Patent.] 

The  Judicial  Committee,  upon  the  undertaking  of  the  Petitioner  to  disclaim  all 
other  parts  of  the  Patents  of  1839,  recommended  an  extension  of  the  Patents  so  far 
as  related  to  the  rolling  of  tires,  for  the  term  of  five  years. 

This  being  the  first  instance  in  which  a  part  only  [287]  of  a  Patent  has  been 
■  xtended,  the  Order  in  Council  made  upon  the  report  of  the  Judicial  Committee  is 
appended,  which  was  in  the  terms  following:  — 

"  It  is  hereby  ordered,  that  the  Right  Honorable  the  Lord  Chancellor,  upon  the 
receipt  hereof,  do  cause  new  Letters  Patent,  according  to  the  tenor  and  effect  of  this 
Order,  to  be  made  and  sealed  for  such  parts  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  as  the  said  original  Letters  Patent  extend  to  and  are  available  in  Eng- 
land, Wales,  and  for  the  town  of  Berwick-upon-Tweed,  for  such  part  of  an  invention, 
for  certain  improvements  in  machinery,  tools,  and  apparatus  for  cutting,  planing, 
turning,  drilling,  and  rolling  metal  and  other  substances  as  described  in  the  Letters 
Patent  granted  to  John  George  Bodmer,  bearing  date  at  Westminster,  the  20th  day 
of  -May,  1839,  and  likewise  for  Scotland,  for  such  part  of  an  invention  of  certain 
improvements  in  machinery  and  apparatus  for  cutting,  planing,  turning,  drilling, 
and  rolling  metal  and  other  substances,  bearing  date  and  sealed  at  Edinburgh, 
h  day  of  November,  1839,  as  relates  to  improvements  in  machinery,  tools,  and 
apparatus  for  rolling  metals,  as  contained  in  that  part  of  the  said  specification, 
which  has  not  been  disclaimed  and  is  now  described,  in  pursuance  of  a  memorandum 
of  alteration  entered  by  the  said  Thomas  Hornby  Birley,  as  an  inventor  of  certain 
improvements  in  machinery,  tools,  and  apparatus  for  rolling  metals,  a  disclaimer 
having  been  entered  by  the  said  Thomas  Hornby  Birley  of  other  part  of  the  said 
invention,  in  the  form  provided  by  law,  and  that  such  new  Letters  Patent  be  granted 
for  the  further  term  of  five  years  from  and  after  the  expiration  of  the  terms 
granted  by  the  original  Letters  Patent  respectively,  whereof  the  [288]  Lord  Chan- 
cellor, and  all  other  persons  whom  it  may  concern,  are  to  take  notice,  and  govern 
selves  accordingly." 

[Mews-  Dig.  tit.  PATENT;  F.  Confirmation,  etc.;  2.  Renewal  and  Extension;  a. 
Generally;  c.  Foreign  Invention.  As  to  (i.)  extension  of  patent  for  invention 
patented  abroad,  cf.  Aube's  Patent,  1854,  9  Moo.  P.C.  43;  Bett's  Patent,  1862, 
1  Moo.  P.C.  N.S.  49  ;  (ii.)  partial  extension,  cf.  Lee's  Patent,  1856.  10  Moo.  P.C. 
226:  Napier's  Patent,  1881,  6  A.C.  174;  Church's  Patent,  1886,  3  R.P.C.  ]irl. 
As  to  extension,  generally,  see  now  s.  25  of  the  Patents  Act  1883  (46  and  47  Vict., 
c.  57)  and  Privy  Council  Regulations  of  26th  Nov.  1897  (Stat.  R.  and  0.  1899, 
p.  1837).]  V 
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ON  APPEAL  FROM  THE  COURT  OF  CHANCERY  OF  THE  ISLAND  OF 

BARBADOES. 

CHARLES    TURNER    and    Others,— Appellants;    THOMAS   FRANCIS    COX,   the 
WEST  INDIA  BANK,  and  Others,— Respondents  *  [April  13  and  14,  1853]. 

S.  was  seised  of  real  estate  in  the  Island  of  Barbadoes.  S.  was  indebted  to  T. 
in  a  sum  secured  by  S.'s  bond,  and  at  the  death  of  T.,  in  the  lifetime  of  S., 
such  bond  debt  was  due.  T.,  by  his  Will,  appointed  S.  his  executor,  who 
proved  and  acted  in  the  trusts  thereof.  S.,  after  T.'s  death,  regularly 
entered  up  his  books,  debiting  himself,  not  only  with  the  principal  but  the 
interest  of  this  debt  annually  as  it  accrued.  In  this  state  of  affairs,  S.  died, 
being  at  the  time  indebted  to  B.  H.  and  Co.,  of  Liverpool,  and  having  by  his 
Will  devised  his  real  estates  in  Barbadoes  to  trustees  for  sale,  subject  to  his 
debts,  and  directed  them  to  consign  the  crops  of  such  real  estates  to  B.  H. 
and  Co.,  until  the  several  debts  due  by  him  to  them  should  be  paid  in  manner 
therein  described.  Held,  (affirming  the  judgment  of  the  Court  in  Barbadoes, 
in  a  creditor's  suit,  in  marshalling  the  assets  of  S.). 

First.  That  the  fact  of  T.  appointing  S.  his  executor,  did  not,  in  equity,  change 
the  character  of  the  debt  due  to  T.,  and  that  such  debt  remained  a  specialty 
debt,  as  though  a  stranger  had  been  appointed  executor,  and  retained  its 
priority  [8  Moo.  P.C.  315]. 

Second.  That  the  Statute,  5th  Geo.  II.,  c.  7,  s.  4,  made  real  estates  in  the  West 
Indies  legal  assets,  in  such  a  way  as  to  give  the  same  priority  to  specialty 
creditors  against  real  estate,  as  they  previously  had  against  personal  estate, 
and  that  it  was  not  competent  to  a  Testator  by  devise,  to  change  the  legal 
distribution  of  his  assets,  by  directing  a  distribution  equally  among  his 
creditors  [8  Moo.  P.C.  317]. 

Quaere  ?  Whether  the  direction  in  the  Will  of  S.,  that  the  produce  of  the  real 
estates  should  be  consigned  to  B.  H.  and  Co.,  in  Liverpool,  until  the  debt  due 
by  him  to  them  should  be  paid  off  and  discharged,  created  a  lien  by  S.  in 
B.  H.  and  Co.'s  favour  upon  the  proceeds  of  those  estates  directed  by  the 
will  to  be  sold,  for  any  debt  which,  at  the  time  of  the  death  of  S.,  might  be 
owing  to  B.  H.  and  Co.  1  Such  point  not  having  been  raised  in  the  Court 
below  by  the  exceptions  to  the  Master's  report,  or  at  the  hearing  of  the  excep- 
tions, the  Judicial  Committee,  as  a  Court  of  the  last  resort,  declined  to  enter- 
tain the  question  [8  Moo.  P.C.  315-16]. 

The  case  of  Charlton  v.  Wright  (12  Sim.  274),  which  ruled  that  real  estates  in 
the  West  Indies  might,  since  the  passing  of  the  5th  Geo.  II.,  c.  7,  s.  4,  be  devised, 
so  as  to  make  them  equitable  assets,  observed  upon  and  overruled  [8  Moo. 
P.C.  316-17]. 

The  Appellants,  in  this  case,  were  the  assignees  of  the  estate  and  effects  of  Higgin- 
son  and  Deane,  [289]  merchants  and  copartners  trading  in  Liverpool,  under  the 
firm  of  Messrs.  Barton,  Irlam  and  Higginson,  and  in  Barbadoes,  under  the  firm  of 
Messrs.  Higginson,  Deane  and  Stott.  The  appeal  was  brought  from  an  order  of 
the  Court,  dated  the  20th  of  November,  1851,  made  in  a  creditor's  suit,  instituted 
in  Barbadoes,  by  the  Appellants  as  such  assignees,  on  behalf  of  themselves  and  the 
other  creditors  of  William  Sharp,  late  of  that  Island,  against  the  Respondents,  Cox 
and  others  ;  by  which  order  certain  exceptions  taken  by  the  Appellants  to  the 
Master's  report  upon  the  priority  of  Sharp's  debts  were  overruled. 

The  suit  was  brought  under  these  circumstances:  Sharp  in  his  lifetime  executed 
a  bond  to  John  Tapin,  late  of  the  Island,  deceased,  dated  the  29th  of  March,  1825, 
for  securing  the  sum  of  £1500  currency,  which  bond  remained  due  at  the  death 
of  Tapin,  who  died  in  the  lifetime  of  Sharp,  having  by  his1  Will  bequeathed  his 

*  Present :  The  Lord  Justice  Knight  Bruce,  the  Lord  Justice  Turner,  the  Right 
Hun.  Dr.  Lushington,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir 
John  Patteson. 
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residuary  estate  to  certain  persons,  and  appointed  Sharp  executor,  who  proved  the 
WilL  and  aeted  as  Buch  executor.  Sharp,  being  indebted  to  Higginson  and  Deane, 
for  money  lent  by  them  to  him,  to  secure  the  payment,  of  part  of  his  debt,  and 
interest  thereon  ;  on  the  28th  of  December,  1843,  confessed  a  judgment  to  them  mi 

laration  filed  in  the  Court  of  Common  Pleas  for  Barbadoes,  for  the  sum  of 
££ Bterling,  [290]  with  intereel   at    £5  per  cent..,  from  the  18th  of  December, 

on  which  execution  issued  on  the  28th  of  December,  1843.  Being  further  in- 
debted  to  Higginson  and  Deane.  Sharp,  on  the  4th  of  May,  1844,  confessed  a  sub- 
-  ,u,  m  judgmenl  to  them  on  a  declaration  filed  in  the  same  Court,  for  a  further 
sum  of  £5000,  with  interest  at  the  rate  of  £5  per  cent.,  from  the  4th  of  May.  184  1. 
on  which  judgmenl  execution  issued  on  the  4th  of  May,  1844.  He  was  also  largely 
indebted  to  'hem  for  money  lent,  and  for  goods  sold  by  them  to  him  for  the 
supplies  of  his  estate,  and  for  money  paid  by  them  on  his  account.     Sharp  was  also 

ed  to  the  West  India  Bank  upon  a  bond,  dated  the  14th  of  November,  1845, 
whereby  the  Respondent,  together  with  Cox  and  George  Sharp,  became  bound  to 
the  Hank  in  the  penal  sum  of  26,000  dollars  for  securing  the  several  sums  of  money 
in  menl  ioned. 
Sharp  died  on  the  9th  of  May,  1816,  seised  of  certain  plantations  in  the  Island, 
called  "Claybury"  and  "  Brewsters,"  with  the  appurtenances  and  the  stock  and 
effects  thereon,  and  entitled  to  personal  estate,  having  made  his  Will,  dated  the 
23rd  of  October,  1845,  by  which,  after  bequeathing  certain  legacies  and  annuities, 
he  devised  his  house  at  Claybury,  with  its  offices,  gardens  and  pleasure  grounds,  and 
i  is  sugar-work,  plantation  and  lands  adjoining,  in  the  Island  of  Barbadoes,  with 
the  appurtenances  and  the  live  and  dead  stock  thereon,  and  in  general,  every  article, 
matter  and  thing,  including  all  the  produce  of  the  plantation  at  the  time  of  his 

.  and  the  several  chattels  in  his  Will  described,  and  every  removable  article, 

silver  and  plated  articles,  monies  and  securities  for  money  about  his  mansion- 

;t  tin  time  of  his  [291]  decease,  unto  and  to  the  use  of  his  son,  George  Sharp, 
and  his  son-indaw.  Cox,  their  heirs,  executors,  administrators  and  assigns,  subject 
to  the  payment  of  such  of  his  debts  and  legacies  as  should  not  be  paid  and  liqui- 
dated by  the  means  and  in  the  manner  thereinafter  mentioned,  upon  trust,  so  long 
;.-  one  of  his  four  single  daughters,  Sarah  Sharp,  Henrietta  Sharp,  Elizabeth  Clarke 
Sharp  and  Wilhelmina  Sharp,  should  live  and  be  unmarried,  to  permit  and  suffer 
such  of  them,  as  should  so  remain  unmarried,  to  reside  in  and  occupy  the  mansion- 
house,  etc.,  free  of  rent,  and  to  have  the  use  of  his  chattels  therein  mentioned;  and 
he  thereby  empowered  his  trustees,  as  long  as  any  of  his  daughters  should  be  un- 
married, to  cultivate  and  manage  his  plantation;  and  to  apply  the  annual  produce 
of  the  estate:  first,  in  payment  of  the  costs  incurred  in  the  trusts  as  therein  men- 
tioned :  secondly,  in  keeping  down  the  interest,  and  gradually  liquidating  such  of 
Ill's  debts  and  legacies  as  should  not  he  paid  off  and  discharged  by  the  means  therein- 
after provided  for  the  payment  thereof  ;  and  afterwards,  upon  certain  trusts  therein 
mentioned,  with  powers  of  sale  and  investment,  for  the  benefit  of  the  testators  four 
daughters.  And  he  further  authorised  the  trustee  or  trustees,  for  the  time  being, 
of  his  Will,  if  any  of  his  debts  or  legacies  left  unpaid  by  the  means  thereinafter 
provided  for  payment  thereof,  should  he  called  for  at  a  time  when  they  should  be 

unable  to  n t  the  payment  thereof,  to  borrow  so  much  money  as  would  enable  them 

to  pay  off  and  satisfy  the  same,  and  to  charge  his  plantation  called  "  Claybury." 
and  the  lands,  buildings  and  appurtenances  thereto  belonging,  with  the  paymeni 
thereof;  and  he  directed,  authorised  and  em-[292]-powered  his  executors  and  execu- 

thereinafter  named,  or  any  or  either  of  them  who  should  qualify  to  that 

Qia  u  '"•  :|^  B ;l^  convenienl  after  his  death,  to  sell  and  dispose  of  his  plantation 

called  ■  Brewsters,"  in  the  Island,  with  the  lands,  buildings  and  appurtenances  there- 
i"  :  and  also  a  pie<  e  or  parcel  of  land  situate  in  the  parish  of  Christ  Church,  and  to 
execute  conveyances  thereof  and  give  receipts  for  the  purchase-money  thereof  as 
therein    mentioned;   and   such    purchase-money   when    received,  together   with   all 

'v]nrh  ,1"1-1"  '"■  due  to  him  at  the  time  of  his  death,  save  and  except  the  debt 
due  to  him  from  Cox,  which  he  bequeathed  upon  certain  trusts,  and  all  other  pro- 
perty of  which  he  might  die  possessed,  not  thereinbefore  mentioned,  he  directed  to 
be  paid  and  applied  by  his  said  executors  and  executrixes,  qualified  as  aforesaid, 
1,1   !';m"("<   ol   the  debts  due  from  him  at   the  time  of  his  death,  and  the  legacies 
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thereinbefore  bequeathed  :  and  all  such  debts  and  legacies  as  should  not  be  paid  by 
the  sale  of  his  plantation  "  Brewsters,''  the  piece  or  parcel  of  land  and  other  effects 
and  property  as  aforesaid,  he  thereby  charged  on  his  plantation  called  "  Clayburv." 
with  the  lands,  buildings  and  appurtenances  thereto  belonging.  And  when  the 
plantation  called  "  Clayburv  "  should  be  sold,  under  the  provisions  contained  in 
his  Will,  he  directed  the  chattels  therein  mentioned  to  be  sold,  and  the  proceeds 
thereof  to  be  equally  divided  amongst  his  daughters,  Sarah,  Henrietta,  Elizabeth 
Clarke  and  Wilhelmina,  or  such  and  so  many  of  them  as  should  be  living.  And  he 
directed  that  the  crops  of  the  plantations  "  Brewsters"  and  "  Clayburv,"  until  the 
same  should  be  sold,  should  be  shipped  and  consigned  to  the  house  of  Messrs. 
Barton,  Irlam,  and  Higginson,  of  Liverpool,  [293]  until  the  debt  due  from  him  to 
them  should  be  paid  off  and  discharged.  And  the  rest,  residue  and  remainder  of 
his  estate  and  property,  real,  personal,  and  mixed,  there  and  elsewhere,  whether  in 
possession,  reversion,  remainder  or  expectancy,  he  gave,  devised  and  bequeathed 
unto  his  son  George,  his  heirs,  executors,  administrators  and  assigns.  And  he  ap- 
pointed his  son  George,  his  son-in-law,  Cox,  and  his  four  daughters,  executors  and 
executrixes  of  his  Will,  thereby  declaring  that  the  appointment  of  them  as  such 
executors  and  executrixes  should  not  discharge  or  exonerate  them  from  any  debts 
or  debt  which  should  be  due  to  him  from  them  or  any  or  either  of  them. 

The  Testator  died  on  the  9th  of  May,  1846,  leaving  George  Sharp,  his  son  and 
heir,  him  surviving. 

George  Sharp  and  Cox  proved  the  Will  in  the  Island,  and  entered  into  possession 
of  the  estates,  and  received  the  rents  thereof. 

On  the  13th  of  November,  1847,  a  fiat  in  bankruptcy  was  issued  against  Higgin- 
son and  Deane,  and  the  Appellant,  Turner,  was  appointed  official  assignee,  and  the 
other  Appellants,  Shand,  Imrie,  and  the  Bookers,  were  chosen  creditors'  assignees  of 
their  estate  and  effects. 

The  Appellants,  as  such  assignees,  brought  an  action  in  the  Island  against  Cox 
as  executor  (Sharp  being  then  absent  from  the  Island),  for  the  recovery  of  the 
debt  due  to  the  firm  from  William  Sharp;  and  Cox  confessed  judgment  thereon, 
for  the  sum  of  £10,075  14s.  8d.,  with  interest,  from  the  29th  of  May,  1846,  on 
which  judgment  a  writ  of  execution  issued  on  the  21st  of  August,  1849.  On  the 
same  [294]  day,  Cox,  as  such  executor,  confessed  judgment  to  the  West  India  Bank, 
in  an  action  brought  by  them  on  the  bond  for  the  sum  of  =£2708  6s.  8d.,  interest 
and  costs,  and  execution  issued  on  the  same  day. 

The  "  Claybury  "  and  "  Brewsters  "  plantations  were  not  sold  by  the  executors. 

On  the  15th  of  January,  1850,  the  Appellants,  Turner,  and  the  other  assignees 
of  Higginson  and  Co.,  filed  a  creditors'  suit  in  the  Court  of  Chancery  of  Barbadoes 
against  Cox  and  others,  praying  that  an  account  might  be  taken  of  the  monies 
due  to  them  as  such  assignees,  for  principal  and  interest,  from  the  estate  of  William 
Sharp,  on  the  several  judgments,  and  also  an  open  account  of  the  other  debts  owing 
by  Sharp  at  the  time  of  his  death ;  and  also  an  account  of  his  personal  estate  and 
effects  received  by  his  executors,  Sharp  and  Cox;  and  also  an  account  of  the  rents 
and  profits  of  the  real  estate  whereof  he  died  seised,  and  which  had  come  to  the 
hands  of  his  executors ;  and  should  it  appear  by  the  answer  of  Sharp  and  Cox,  that 
the  personal  estate  of  Sharp  would  be  insufficient  to  pay  his  debts,  and  that  it 
would  be  necessary  to  sell  all  the  real  estate  whereof  he  died  seised,  that  the  planta- 
tions called  "  Brewsters  "  and  "  Clayburv,"  witli  the  lands,  buildings,  stocks  and 
appurtenances  thereof  and  thereto  respectively  belonging,  and  the  pieces  or  parcels 
of  land,  in  the  parish  of  Christ  Church,  directed  by  his  Will,  might  be  sold,  and  all 
other  his  real  estate  might  be  ordered  and  adjudged  and  decreed  to  be  sold  by  one 
of  the  Masters  of  that  Court,  according  to  the  course  and  practice  of  the  Court, 
and  that  the  monies  arising  by  such  sale,  and  all  the  personal  estate  of  Sharp,  might 
be  applied  in  a  due  course  of  administration,  and  thereout  that  the  [295]  Plain- 
tiffs might  be  paid  what  the  Master  should  report  to  be  due  to  them  on  account  of 
the  several  judgments  and  other  claims  of  the  Plaintiffs,  as  such  assignees;  and  that 
all  proper  parties  might  be  directed  to  join  in  the  sales  of  the  plantations  and  real 
estates  and  premises. 

The  Defendants  by  their  answer,  set  forth  that  the  personal  estate  was  insufficient. 
The  cause  came  on  to  be  heard  on  the  14th  of  November,  1850,  when  it  was,  by 
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conaenl    ordered  and  decreed,  thai  the  Master  should  take  the  usual  accounts  and 
pU|  Up  for  Bale  the  two  plantations  -  Claybury  "  and  "  Brewsters. 
1      o^the  igthof  December,  1850,  the  Master  made  his  report,  whereby  he  reported, 
,|i;l,   in  pursuance  of  the  decree  he  had  caused  an  inventory  to  be  taken  of  each 


estimation  on  oath  of  seven  substantial  and  indifferent  freeholders  o^f  the  Island 
thai  he  bad  valued  "  Claybury  "  plantation,  stock  and  premises,  at  £18,928  15s  2d. 
sterling  and  thai  on  the  24th  of  November,  1850,  by  the  estimation  on  oath  of  six 
ntial  and  indifferenl  freeholders  of  the  Island/he  had  valued  "Brewsters  ' 
plantation,  stock  and  premises,  at  £9837  19s.  10|d.  sterling.  That  in  the  course 
of  the  time  limited  for  the  sale  of  the  above-mentioned  plantations  called  Clay- 
bury  "  and  -  Brewsters,"  Charles  F.  Lyall,  Esq.,  offered  and  bid  the  sum  of  £22,750 
currency  of  the  United  Kingdom  of  Great  Britain  and  Ireland  for  "  Claybury,"  and 
thai  he  had  sold  to  Lyall,  the  "Claybury"  plantation,  stock  and  premises  for 
£22,750  [296]  sterling,  and  delivered  possession  thereof,  and  that  he  had  sold 
"Brewsters"  plantation  to  Nathaniel  Riston,  Esq.,  for  £13,654  sterling,  and 
delivered  possession  thereof  to  him. 

By  the  Master's  further  report,  dated  the  25th  of  December,  1851,  he  reported, 
that  in  obedience  to  the  decree,  he  called  before  him  by  public  advertisement  the 
proprietors  of  the  several  demands  and  incumbrances  which  were  liens  on  and 
affected  the  plantations,  with  their  papers,  vouchers,  documents  and  witnesses,  touch- 
ing and  concerning  the  same;  and  having  duly  examined  the  same,  he  proceeded  to 
rank  and  class  the  demands  in  their  due  course  of  priority,  according  to  the  nature 
thereof  respectively,  which  several  debts,  liens,  and  incumbrances  were  set  forth 
and  show  n  in  a  schedule  annexed  to  his  general  report,  and  which  he  prayed  might  be 
taken  and  considered  as  part  thereof. 

The  schedule  thus  annexed  set  forth  the  various  debts  and  incumbrances  accord- 
ing to  their  legal  and  equitable  priority,  which  were  general  liens  affecting  these 
two  plantations,  and  ranked  and  classed  the  debts  due  from  the  estate;  and,  among 
others,  the  Master  found  that  three  sums  were  general  liens  against  the  two  planta- 
tions "Claybury"  and  "Brewsters,"  and  due  in  manner  and  order  following:—- 
First,  to  the  residuary  legatees  under  the  Will  of  the  late  John  Tapin,  a  sum  of 
£1500  currency  and  interest,  or  £1938  18s.  lOd.  sterling,  due  on  the  bond,  dated 
29th  March,  1825,  -ranted  by  the  Testator  William  Sharp  to  John  Tapin;  Secondly, 
t     the  West   India  Bank,  a  sum  of  £3168  15s.  -4d.  for  principal  and  interest,  on  a 
judgmenl  and  execution,  dated  21st  August,  18-49,  confessed  by  Cox,  the  exe-[297]- 
cutor  of  the  Testator,  upon  a  joint  and  several  bond  of  the  Testator  and  others, 
dated  14th  November,  L845,  uiven  to  the  West  India  Bank  to  secure  such  principal 
a i , <  1  interest ;  Thirdly,  to  the  Plaintiffs,  as  assignees  of  Messrs.  Higginson  and  Deane, 
8  Pum  of   £11,075  lis.  lOd.  principal,  interest  and  costs,  confessed  by  Cox  as  such 
executor,  on  the  21s1  of  August,  1849,  and  on  which  judgment  execution  had  issued. 
The  Appellants  took   Lwo  exceptions  to  this  report:   First,  that  the  Master  had 
ranked  the  sum  of  £1938  18s.  lOd.  sterling,  reported  by  him  to  be  due  to  the  residuary 
l(  -_atees  of  John  Tapin  deceased,  by  virtue  of  the  bond  dated  the  29th  of  March, 
1825,  made  by  Sharp,  whereby  Sharp  bound  himself,  his  heirs,  executors,  adminis- 
trators and  assigns,  to  pay  Tapin,  his  heirs,  executors,  administrators  and  assigns, 
the  Bum  of  £1500  late  currenl  money  of  the  Island,  with  legal  interest  thereon  from 
th.    day  of  the  date  of  the  bond,  until  the  whole  and  every  part  thereof  should  be 
paid  and  satisfied  as  payable  out  of  the  purchase-money  arising  from  the  sale  of  the 
sugar-work  plantations  "Claybury"  and  "Brewsters,"  prior  and  preferable  to  the 
sum  of    £  I  1,075  lis.  lOd.  reported  to  be  due  to  the  complainants  under  the  judg- 
ment  confessed  by  Cox,  executor  of  Sharp,  on  the  21st  of  August,   18-49,  to  the 
assignees  of  Higginson  and   Deane,  bankrupts,  on  which  judgment  execution  issued 
on  the  2 1st  of  August,  1849  ;  whereas  the  Master  ought  to  have  reported  the  sum  of 
£1  1,075  1  Is.  I  0.1.,  due  by  virtue  of  the  judgment  and  execution,  prior  and  preferable 
to  the  Bum  of  61938  18s.  lOd.  stated  in  the  Master's  report  to  be  due  on  the  bond, 
if  the  purchase  money  arising  by  the  sale  of  the  plantations  be  legal  assets,  but  if 
Buch  purchase-money  should  be  [298]  deemed  equitable  assets,  then  the  Master  should 
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have  ranked  the  same  equally  with  the  sum  of  £1938  18s.  lOd.  ;  and,  as  a  further 
exception,  they  alleged,  that  the  bond  became  released  and  extinguished  by  reason 
of  Tapin  having,  by  his  Will,  appointed  Sharp  an  executor  thereof,  who,  after  the 
decease  of  Tapin,  qualified  himself  to  act  as  such  executor.  Secondly,  that  the 
Master  had  by  his  report  ranked  the  sum  of  £3168  15s.  4d.,  reported  to  be  due  to 
the  West  India  Bank,  under  a  judgment  and  execution,  dated  the  21st  of  August, 
1849,  confessed  by  Cox,  as  executor  of  Sharp,  and  stated  in  the  report  to  have  been 
confessed  upon  the  bond  dated  the  14th  of  November,  1845,  whereby  William  Sharp, 
together  with  Cox,  and  one  George  Sharp,  became  jointly  and  severally  bound  to 
the  West  India  Bank  in  the  penal  sum  of  26,000  dollars,  for  securing  the  principal 
sums  of  money,  interest  and  stocks,  amounting  to  the  sum  of  £3168  15s.  4d.,  before 
the  sum  of  £11,075  lis.  10d.,  and  under  the  judgment  confessed  by  Cox  as  executor 
of  Sharp  to  the  complainants  :  whereas  the  Master  ought  to  have  reported  the  sum 
of  £11,075  lis.  lOd.  due  under  the  judgment  and  execution  to  the  complainants,  to 
iaOK  equally  with  the  judgment  and  execution  of  the  West  India  Bank,  the  same 
bearing  even  date  with  each  other. 

These  exceptions  came  on  for  argument  before  the  Court  of  Chancery  in  Bar- 
badoes,  on  the  20th  of  November,  1851,  and  after  hearing  the  arguments,  the  Court 
reserved  its  judgment. 

Previously  to  giving  judgment,  it  was  referred  to  the  Master  to  ascertain  whether 
the  executors  of  the  Testator  appeared  to  have  known  of  the  bond  debt  of  [299] 
Tapin.  The  Master  reported  that  the  amount  of  the  bond  debt  was  entered  up  in 
the  Testator's  books  as  against  himself,  both  principal  and  interest  :  and  moreover 
that  the  Master  had  the  bond  in  his  possession. 

The  Court  overruled  both  exceptions. 

The  material  part  of  the  judgment  of  the  Court,  overruling  the  exceptions,  was 
in  these  terms  :  — 

The  questions  which  are  raised  and  have  been  argued  on  these  exceptions, 
are — First,  whether  the  purchase-money  arising  from  the  sale  of  the  estates  is 
to  be  considered  and  administered  by  this  Court  as  legal  or  equitable  assets;  and 
Secondly,  whether  a  specialty  debt,  a  debt  on  bond  against  the  Testator,  his  heirs 
and  assigns,  is,  according  to  the  law  of  this  Colony,  and  the  course  of  administration 
of  assets  in  the  payment  of  debts  by  this  Court,  to  be  ranked  below  a  debt  on  simple 
contract  against  the  Testator  at  the  time  of  his  death,  because  his  executor  has  con- 
fessed to  such  simple  contract  creditor  a  judgment  for  its  amount. 

'*  It  is  admitted,  that  this  is  the  first  time  this  question  has  been  raised  in  this 
Court,  and  the  question  must  be  considered  on  general  principles  and  the  law  of 
the  Colony,  as  well  as  it  is  affected  by  the  terms  of  the  decree  in  the  cause. 

"  It  appears  that  the  whole  assets  of  the  Testator  consist,  with  the  exception  of 
some  plate,  of  the  purchase-money  for  these  estates,  and  that  having  all  come  into 
the  hands  of  the  Master,  the  Court  is  called  on  to  administer  them  instead  of  the 
executor,  to  use  the  language  of  the  bill,  '  in  a  due  course  of  administration.'  The 
decree,  which  is  by  consent,  directs  the  Master  '  to  take  an  account  of  all  the  debts, 
demands,  and  incumbrances  which  are  liens  on  and  [300]  affect  these  plantations, 
and  to  rank  and  class  them  in  a  due  course  of  preference,  according  to  the  legal 
priorities  and  nature  thereof  respectively,'  to  ascertain  which  it  authorises  the 
Master  '  to  examine,  if  necessary,  the  parties  and  their  witnesses,  on  oath,  and  their 
vouchers  and  documents  touching  the  same.'  This  is  the  usual  decree  that  has 
been  passed  by  this  Court  for  a  series  of  years  in  such  cases ;  the  practice  under  it, 
therefore,  is  well  established.  What  then  is  that  due  course  of  administration? 
It  cannot  be  denied  that,  in  administering  the  assets  of  a  Testator,  this  Court  has 
invariably  followed  the  rules  of  law,  that  it  has  always  applied  such  assets  exactly 
as  the  executor  by  law  is  bound  to  do  in  liquidation  of  a  Testator's  debts  ;  and  that, 
in  the  Master's  office,  in  ranking  the  debts  of  a  deceased  party,  that  officer  has 
uniformly  followed  in  his  reports  the  rules  of  priority,  which,  according  to  their 
several  degrees,  the  law  has  established  respecting  the  payment  of  debts.  Is  there 
anything  in  the  nature  of  this  property,  which  the  Court  is  called  on  to  administer 
instead  of  the  executor,  which  ought  to  induce  it  to  vary  from  these  rules  of  legal 
priority,  which  are  not  only  in  accordance  with  the  law   of  the  Colony  and  the 
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established  practice  of  the  Court,  but  iii  strict  obedience  to  the  terms  of  the  decree 

'  tla(i;  mda  of  exception   take..   to  the  Master's   report  has  raised  the 

question,  whether  the  purchase-money  of  these  estates  is  to  be  considered  in  the 
hands  of  the  Master  as  legal  or  equitable  assets;  and  as  this  is  the  hrst  time 
this  doctrine  has  been  mooted  in  this  Court,  it  is  proper  to  inquire  into  its  origin 
and  application  to  this  Colony.  . 

•  By  the  common  law  of  England,  it  is  true  that  [301]  specialty  creditors  had  no 
lien  on  the  lands  of  the  debtors  before  judgment,  and  simple  contract  creditors 
had  no  rights  against  real  estate;  and  before  the  Statute  of  Fraudulent  Devises  (3 
and  4  Will  and  Mary,  c.  14)  Testators  could  by  Will  disappoint  their  creditors  of 
,11  resorl  to  their  freehold  estate,  bv  devising  it  away  from  them;  and  it  was  from 
,  ie  exercise  of  this  power  that  a  necessity  for  the  introduction  of  the  doctrine  of 
equitable  assets  arose  in  the  Courts  of  the  mother  country.  It  has  been  well  re- 
marked by  a  reeent  commentator  on  English  law.  that  '  few  defects  in  English  juris- 
prudence'are  more  surprising,  because  more  repugnant  to  the  natural  sense  of 
justice,  than  this  exemption  of  landed  property  from  debts."  The  redress,  however, 
though  late,  and  effected  by  slow  degrees,  is  now  complete  under  the  provisions  of 
Lh<    Imperial  Act  of  the  3rd  and  4th  Will.  IV..  c.  104. 

■  Hut  this  was  a  principle  of  the  common  law,  which,  if  it  ever  had  any  operation 
in  this  Colony  (and  I  can  find  no  trace  of  it),  was  soon  set  aside  as  wholly  unsuited 
to  its  condition  and  circumstances,  and  real  estate  made  liable  for  simple  contract 
debts,  and  this  without  at  all  interfering  with  the  rights  of  specialty  creditors  to 
i  oforce  their  claims  according  to  their  legal  priorities.  This  is  evident  from  the 
preamble  of  the  Art  of  the  Colony,  No.  189  (Hall's  Laws  of  Barbadoes,  p.  340),  in 
which  it  is  stated,  that  '  all  lands  have  ever  been  looked  upon  as  chattels  for  the 
payment  of  debts,  though  what  remains  afterwards  to  descend  to  the  heir-at-law,  or 
go  to  the  devisee,  and  on  that  principle,  or  perhaps  by  virtue  of  some  express  law 
n mi  dow  to  be  found,  it  has  been  customary  for  marshals  to  extend  estates  both  of 
[302]  land  and  negroes,  and  to  execute  bills  of  sale  for  the  same  in  fee  or  otherwise, 
according  to  the  interests  debtors  had  therein,  although  executions  did  in  truth 
issue  on  judgments  obtained  only  against  executors  or  administrators;  and  whereas, 
proceedings  of  the  like  nature  have  also,  from  time  to  time,  been  had  with  regard 
to  decrees  obtained  in  the  Court  of  Chancery,  as  well  as  on  the  equity  side  of  the 
Court  of  Exchequer,  and  writs  of  execution  issuing  thereon,  all  which  have  appeared 
not  very  regular  to  such  as  are  unacquainted  with  the  laws,  constitution,  and 
practice  of  this  place.  To  the  end  that  the  law  may  be  explicit  and  certain  for  the 
future  in  these  respects.'  it  enacts.  '  that  such  proceedings  shall  be  deemed,  and  they 
are  hereby  declared  to  be  good,  valid,  and  effectual,  to  all  intents  and  purposes 
whatsoever.'  This  Act  was  passed  in  1745,  and  shows  that  the  land  in  this  Colony 
has  ever  been  liable  by  law  for  simple  contract  debts,  as  well  as  specialty,  being  ever 
looked  upon  as  chattels  for  their  payment,  and  this  whether  in  Courts  of  equity  or 
Courts  of  law.  The  like  necessity,  therefore,  for  the  introduction  of  the  doctrine 
of  equitable  assets  never  existed  in  this  Colony,  for,  by  the  practice  of  this  Court, 
and  by  means  of  such  suits  as  the  present,  the  claims  of  every  class  of  creditors 
have  always  been  effectually  secured  according  to  their  legal  rights  and  priorities 
out  of  the  purchase-money  obtained  by  the  sale  of  real  estate  under  its  decrees. 
11  is  not  unimportant  to  remark,  that  this  was  the  law  of  the.  Colony,  irrespective 
of  th«-  Imperial  A«t.  5  Geo.  II..  c.  7,  s.  4,  which  made  real  estate  in  the  Colonies  assets 
for  the  satisfaction  of  debts,  in  like  manner  as  estates  are  by  law  in  England  liable 
to  the  satisfaction  of  debts  [303]  due  by  bond  or  other  specialty.  The  Act  of  Geo. 
II.  was  passed  in  IT.'ii'.  and  the  Law  189  (Hall's  haws  of  Barbadoes,  p.  340),  in 
1  '  |:'-  Set  it  not  only  does  not  refer  to  the  Act  of  Parliament,  but  it  declares  that 
hind  has  ever  been  looked  on  as  chattels  for  the  payment  of  debts  in  this  Colony. 
This  principle  is  to  be  traced  in  all  our  local  laws  and  in  the  records  of  this  Court. 
1,1  :i"  Al  '  passed  in  1835,  to  regulate  the  sale  of  lands  attached  under  executions 
issuing  out  of  the  several  Courts  of  Common  Pleas,  or  the  Court  of  Exchequer,  or 
the  Court  of  Chancery,  'the  provost-marshal  is  directed  to  execute  a  convevance 
of  the  property  so  sold,  and  such  conveyance  shall  be  good  and  effectual  in  the  law 
for  Um  i.uruo.-,e  ,,f  conveying  all  iW  estate,  right,  title  and  interest  of  the  debtor 
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in  and  to  the  property  so  conveyed,  and  that  such  property  shall  not  be  subject 
to  be  redeemed  by  the  debtor,  or  his  heirs,  any  law,  usage  or  custom  to  the  con- 
trary notwithstanding.'  An  equity  of  redemption,  or  any  other  equitable  or  legal 
interest  in  land,  may  be  taken  in  execution  under  a  writ  of  execution.  In  fact, 
there  never  has  existed  in  this  Colony  any  different  rule  for  the  payment  of  debts 
in  this  Court,  and,  in  the  Courts  of  common  law,  all  are  paid  according  to  legal 
priority,  as  ascertained  in  each  Court  respectively ;  and  whenever  parties,  in  order 
to  secure  a  priority  for  their  debts,  have  in  the  lifetime  of  the  Testator  had  the 
precaution  to  place  them  on  a  basis  of  stronger  obligation,  it  has  been  a  rule  in  the 
administration  of  assets  by  this  Court,  that  all  creditors  by  specialty,  in  which  the 
heir  is  bound  (as  in  this  case),  shall  be  paid  the  full  amount,  of  their  debts  before 
any  payment  is  made  to  creditors  by  simple  contract.  [304]  This  is  now  the  state 
of  the  English  law,  under  the  provisions  of  the  3rd  and  4th  Will.  IV.,  c.  104;  but 
all  acquainted  with  the  practice  of  this  Court  know  that  it  has  always  been  the 
law  of  the  Court,  its  decrees  and  reports  abundantly  prove  it,  and  the  same  point 
as  that  now  under  discussion  was  recently  settled  in  the  cause  of  Hardy  v.  Hollvn- 
side,  and  in  which  a  bond  of  the  Testator  is  ranked  prior  to  a  debt  secured  by  the 
judgment  of  the  executor;  and,  on  looking  to  the  record,  I  find  the  bill  signed  by 
the  same  counsel,  and  endorsed  with  the  names  of  the  same  solicitors  as  in  the 
present  suit;  and  in  that  case,  as  in  this,  the  assets  in  the  hands  of  the  Master  were 
the  purchase-money  arising  by  the  sale  of  a  landed  estate,  under  a  decree  of  the 
Court,  couched  in  the  same  terms  as  the  decree  in  this  cause.  It  is  also  to  be 
remarked  that  assets  are  not  made  equitable  in  the  Courts  of  the  mother  country 
by  being  recoverable  in  a  Court  of  Equity,  for  that  is  the  case  with  trust  estates, 
neither  are  they  by  being  capable  of  administration  in  such  Courts  alone ;  for 
instance,  as  in  the  case  of  traders  in  satisfaction  of  their  simple  contract  creditors : 
but  they  must  consist  of  mere  equitable  property,  such  as  is  liable  only  to  the  pay- 
ment of  debts  by  the  help  of  a  Court  of  Equity;  there  is  no  property  of  a  debtor, 
equitable  or  legal,  in  this  Colony,  which  may  not  be  taken  under  our  writs  of 
execution  at  Common  Law,  still  less  can  it  be  said  that  the  property  in  the  hands 
of  the  Master  in  this  cause  could  only  be  reached  by  the  aid  of  this  Court,  the  whole 
of  it  being  expressly  liable  at  law,  under  the  writ  of  execution  on  the  judgment 
confessed  by  the  executor  to  the  assignees.  Lastly,  it  is  only  necessary  to  add,  that 
such  being  the  rights  of  cre-[305]-ditors  by  the  law  of  the  Colony,  it  is  incompetent 
to  any  Testator,  by  any  disposition  in  his  Will,  to  deprive  his  creditors  of  the  right 
to  resort  to  his  real  estate  for  payment  of  their  debts  strictly,  according  to  their 
legal  priorities,  where  his  assets  are  insufficient  for  the  complete  satisfaction  of  all 
his  debts.  I  cannot,  therefore,  consider  the  purchase-money  of  these  properties,  in 
the  hands  of  the  Master,  as  equitable  assets,  and  say  that  they  ought  to  be  ad- 
ministered as  such  by  the  Court,  contrary  to  the  law  of  the  Colony,  the  practice  of  the 
Court,  and  the  terms  of  the  decree  assented  to  by  the  parties  to  the  suit. 

"  The  next  question  is,  the  priority  to  be  given  in  this  Court  between  a  bond 
debt  of  the  Testator,  in  which  his  heirs,  executors,  administrators  and  assigns  are 
bound  by  himself,  in  his  lifetime,  and  a  judgment  confessed  by  his  executor,  on  a 
simple  contract  debt  of  the  Testator.  It  has  been  already  stated  that  the  Court,  in 
this  suit,  is  to  administer  the  assets  of  the  Testator  in  precisely  the  same  wav  as 
the  executor  is  bound  to  do,  that  the  debts  respecting  which  the  questions  of  priority 
arise  on  the  exceptions  must  be  paid,  if  at  all,  or  in  part,  out  of  the  purchase-money 
of  the  estates;  that  that  purchase-money  is  applicable  to  their  payment  '  in  a  due 
course  of  administration,'  which  the  bill  prays  for,  and  it  is  admitted  that  the 
executor  had  due  notice  of  these  debts.  The  only  point,  therefore,  is  one  of  le<:al 
priority.  Now,  the  duty  of  the  executor  in  this  matter  is  quite  clear ;  he  is  bound  to 
observe,  in  paying  the  debts  of  the  Testator,  those  rules  of  law  as  to  priority,  accord- 
ing to  the  several  degrees  or  nature  of  the  debts  which  have  been  established  at  law. 
although  he  has  a  right  among  several  creditors  of  equal  decree,  to  prefer  [306] 
and  pay  any  one  before  another,  even  though  there  should  remain  nothing  to 
satisfy  that  other.  Yet  here  his  authority  ends,  he  has  no  right  to  pay  the  debts 
out  of  their  legal  rank;  nay,  when  sued  for  a  debt  of  inferior  degree  he  is  bound  to 
resist  its  payment  if  there  be  not  property  enough  to  satisfy  the  debt  of  hio-her 
degree;  and  that  if,  having  notice  of  such  debt  of  higher  degree,  he  does  not  resist 
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but  pays  it  he  is  personally  liable  for  the  amount  so  paid  to  the  injury  oi  the  prior 
creditor       Tins  is  the  principle  which  must  guide  the  Court  in  this  question. 

•  The  executor,  no  doubt,  has  a  righl  to  confess  judgments  for  the  debts  of  his 
Testator  and  they  will  bind  the  lands  of  the  Testator,  which  are  assets,  as  chattels 
in  his  hands,  f.-r  the  payment  of  debts:  these  judgments  are,  in  truth,  an  admission 
sets  by  Cox,  though  it  appears  by  his  answer  that  he  knew  the  estate  to  be 
insolvent  when  he  confessed  them;  hut  the  executor,  by  giving  judgments,  cannot 
alter  the  relative  positions  in  which  the  Testator,  at  his  death,  left  the  different 
3  of  his  creditors:  his  power  of  preference  is  limited  to  creditors  of  the  same 
and  debts  of  equal  rank:  he  cannot,  by  thus  acting,  give  priority  to  junior 
creditors  over  those  whose  debts  are  of  higher  degree,  and  whom  he  was  bound  to 
pay  before  those  to  whom  he  has  confessed  these  judgments,  because  by  so  doing  he 
tran8c  rule  of  law,  and  fails  in   his  duty;    and,  therefore,   it   is,  that  the 

judgments  of  an  executor  are  held  to  be  of  a  different  nature  to  those  against  a 
Testator.  All  the  old  authorities  concur  in  this,  and  the  point  is  well  laid  down 
in  Williams  '  On  Executors.'  who  writes,  that  a  judgment  against  the  executor 
himself  is  not  [307]  to  be  considered  within  the  same  class  as  those  which  are  re- 
covered against  the  deceased,  it  stands  altogether  on  a  different  footing;  and,  with 
t  to  other  creditors  of  the  deceased,  a  creditor  who  has  obtained  a  judgment 
a-ainst  an  executor  has  no  priority,  except  with  regard  to  debts  of  equal  degree  with 
that  upon  which  he  has  obtained  judgment,  such  being  the  order  in  which  the 
executor  was  bound  to  pay  these  debts;  such  being  the  nature  of  the  judgments 
confessed  by  the  executor,  being,  of  truth,  of  little  value,  save  as  an  admission  of 
assets  as  against  himself,  the  land  being  previously  liable,  the  Court,  in  administer^ 
ing  these  assets,  can  only  permit  these  judgments  to  have  the  effect  which  the 
executor  was  legally  authorised  to  give  them;  they  will  rank  above  the  debts  of 
all  those  creditors  who.  at  the  death  of  the  Testator,  were  creditors  by  simple  con- 
tract, and  to  whom  the  executor  has  not  confessed  judgments.  To  give  them  opera- 
tion beyond  this,  would  be  to  invest  the  executor  with  an  authority  which  the  law- 
denies  him,  to  the  injury  of  those  creditors  whose  legal  rights  would  be  thus  taken 
from  them. 

"  But,  assuming  that  such  was  the  effect  of  these  judgments,  wrongfully  given 
Kv  the  executor,  but  on  which  no  payment  had  been  made,  and,  as  in  this  case,  the 
whole  of  the  assets  of  the  Testator  are  brought  into  this  Court  for  administration, 
it  cannot  be  supposed  that  this  Court,  in  performing  this  duty,  if  it  is  discovered 
that  the  executor  had  given  a  security  which,  whether  intentional  or  not,  would,  if 
sustained,  deprive  a  creditor  of  his  just  and  legal  priority,  and  if  paid,  defraud 
him  of  his  debt,  would  hold  itself  bound  by  the  wrongful  or  mistaken  act  of  the 
executor.  Having  a  complete  remedy  in  its  [308]  power,  by  being  possessed  of  all 
the  assets  of  the  Testator,  it  would  not  'hesitate  to  apply  it  so  as  to  do  injustice  to 
no  one.  and  wholly  regardless  of  any  inchoate  wrrong  of  the  executor,  it  would  take 
care  that  a  due  course  of  administration  was  carried  out  by  the  Master. 

"  Hut,  if  this  question  were  not  so  completely  settled,  as  it  appears  to  me, 
by  known  principles  and  rules  of  law,  as  well  as  the  practice  of  the  Courts,  I  think 
the  Master  must,  from  the  terms  of  the  decree  by  consent,  have  ranked  the  bond 
creditors  before  those  simple  contract  creditors  of  the  Testator  who  had  executorial 
judgments  for  their  debts.  Creditors  take  rank  according  to  their  respective 
-  as  against  the  Testator's  assets,  wdien  administered  in  this  Court,  according 
as  they  stood  at  the  time  of  the  death  of  the  Testator;  the  executor  has  his  course 
of  duty  laid  down  for  him  in  paying  them,  and  this  Court  has  always  enforced  it 
in  thai  order:  but  the  Master  has  not  been  left,  in  this  instance,  to  the  general  rule 
of  law;  the  decree  expressly  enjoins  him  to  rank  and  class  these  debts,  liens,  and 
incumbrances,  and  to  pay  them  out  of  the  purchase-money,  '  according  to  their 
Legal  priorities  and  nature  thereof  respectively,'  arming  him  with  large  power  to 
discover  their  nature  and  right  of  preference."  It  is  admitted  that  he  has  rightly 
described  these  debts  in  his  report,  and  I  am  of  opinion  that  he  has  rightly  classed 
and  ranked  the  bond  debts  of  the  Testator  above  the  simple  contract  debts  of  the 
tor,  although  the  executor  has  given  judgments  for  those  debts.  Nor  do  I 
think  the  fact  of  the  executor  having  given  a  judgment  to  the  West  India  Bank. 
for   their  bond  debt,  deprives  them  of  the  priority  they  had   at  the  time  of  the 
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Testator's  [309]  death;  for  the  Court  is  bound  to  take  notice  of,  and  the  Master 
enjoined  by  the  decree  to  inquire  into,  the  nature  of  each  debt,  and  to  rank  it 
accordingly,  that  is,  according  to  its  priority  at  the  time  of  the  Testator's  death 
against  his  assets :  it,  therefore,  is  to  be  viewed  as  the  bond  debt  of  the  Testator, 
and  is  properly  ranked  by  the  Master  as  such. 

"  With  respect  to  the  bond  debt  of  Tapin's  residuary  legatees,  which  the  excep- 
tions claim  to  be  considered  as  released,  by  reason  of  Sharp  having  been  the  quali- 
fied executor  of  Tapin,  it  is  admitted  that  Sharp,  in  his  lifetime,  always  considered 
tiiis  a  valid  debt  against  himself,  and  it  appears  to  have  been  duly  entered  as  such 
in  his  books,  and  the  interest  annually  debited  against  him,  which  books  the  executor 
gave  to  the  Master.  It  is  quite  true  that,  at  law.  the  nomination  of  a  debtor  as  an 
executor,  by  his  creditor,  is  not  merely  a  suspension  of  his  right  at  law  to  recover 
his  debt,  since  he  cannot  sue  himself,  and  that  where  a  personal  action  is  once  sus- 
pended by  the  voluntary  act  of  the  party  entitled  to  it,  the  right  is  discharged,  and 
thus  the  debt  itself  released.  Ye.t,  in  this  Court,  that  rule  is  held  to  operate  only  as 
between  a  Testator  and  his  debtor  ;  for,  as  between  the  debtor-executor  and  the 
creditors  of  the  Testator,  it  is  an  established  rule  in  equity  that  the  executor  shall 
be  accountable  for  the  amount  of  his  debt  as  assets,  and  this  not  merely  for  the  pay- 
ment of  the  Testator's  debts,  but  also  for  his  legatees,  general  or  residuary,  and  for 
his  next  of  kin.  This  debt  having  been  always  dealt  with  by  Sharp  as  existing 
against  himself,  the  exception,  founded  on  the  rule  of  law,  cannot  prevail." 

From  this  decision  Turner  and  others,  the  assignees  of  Higginson  and  Deane, 
appealed  to  the  Queen  in  Coun-[310]-cil.  The  Respondents,  the  residuary  legatees 
of  Tapin,  and  the  West  India  Bank,  lodged  separate  cases. 

Mr.  Bolt,  Q.C.,  and  Mr.  Prvor,  for  the  Appellants. — The  first  question  turns  upon 
the  effect  of  the  Will  of  Tapin,  the  obligee  in  a  bond,  who  has  appointed  the  obligor 
his  executor.  At  law  the  appointment  of  a  debtor  as  executor  is  a  release  of  the 
debt.  Freakley  v.  Fox  (9  Barn,  and  Cr.  130).  Wankford  v.  Wankford  (Salk.  299), 
Cheetham  v.  Ward  (1  Bos.  and  Pul.  630).  Although  in  equity  it  is  not  so,  as  the 
executor  is  treated  as  a  trustee  for  payment  of  debts,  Berry  v.  Usfi-er  (11  Yes.  87), 
yet  we  submit,  that  though  in  equity  the  debt  is  not  extinguished,  yet  its  priority  as 
a  specialty  debt  is  taken  away,  and  that  in  this  case  it  ought  to  have  been  postponed 
to  the  Appellants'  judgment,  confessed  by  Cox,  as  executor  of  Sharp,  in  favour  of  the 
Appellants,  which,  according  to  the  law  in  the  Island  of  Barbadoes,  is  entitled  to 
priority  over  all  other  debts  of  the  Testator.  But,  independently  of  the  question 
of  priority,  a  lien  was  created  in  the  Appellants'  favour  by' the  direction  for  the 
consignment  of  the  produce  of  the  Testator's  estate  to  Higginson  and  Co.  until  the 
debt  should  be  discharged,  which  a  Court  of  Equity  would  enforce.  Thus,  in 
Thompson  v.  Gran'  (note,  1  Russ.  510),  Sir  Thomas  Plumer  decided,  that  an  executor 
of  an  executor  was  entitled  to  retain,  out  of  the  balances  of  the  produce  of  the 
original  Testator's  West  India  plantations,  received  by  him  as  consignee  appointed 
by  the  Court,  debts  due  from  the  Testator  to  him,  either  in  his  own  right,  or  as 
[311]  executor  of  the  deceased  executor. — [The  Lord  Justice  Knight  Bruce. — This 
question  of  lien  does  not  appear  to  have  been  raised  by  the  exceptions,  or  at  the 
hearing.  Xo  mention  of  it  is  made  in  the  judgment.] — Even  if  the  Appellants' 
debt  is  not  entitled  to  such  priority,  still  the  purchase-money  arising  from  the  sale 
of  the  Testator's  estates,  under  the  direction  of  his  Will,  must  be  considered  as  equit- 
able assets,  and  the  Appellants  are  entitled  to  rank  and  be  paid  out  of  the  produce 
of  such  sale,  rateably  and  equally,  with  the  other  creditors.  The  question  of  legal 
or  equitable  assets  depends  upon  the  Statute,  oth  Geo.  II.,  c.  7,  s.  4,  which  enacts, 
that  1  muses,  lands,  negroes,  and  other  hereditaments  and  real  estates,  situate  in  the 
plantations,  shall  be  liable  to.  and  chargeable  with,  all  just  debts,  and  shall  and 
may  be  assets  for  the  satisfaction  thereof,  in  like  manner  as  real  estates  are  by  the 
law  of  England  liable  to  the  satisfaction  of  debts  due  by  bond  or  other  specialty, 
and  shall  be  subject  to  the  like  remedies  in  any  court  of  law  or  equity  for  seizing, 
extending,  selling  or  disposing  of  such  houses,  lands,  negroes,  towards  the  satisfa-- 
tion  of  such  debts,  etc.,  and  in  like  manner  as  personal  estates  in  anv  of  the  planta- 
tions respectively  are  seized,  extended,  sold,  or  disposed  of  for  satisfaction  of  debts. 
This  Statute  was  passed  in  the  year  1732,  and  is  clearly  not  affected  by  the  Colonial 
Act.  Xo.    189,  of   1745  (Hall's  "Laws  of  Barbadoes."  p.   340),  which  declares  that 
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lands  in  the  Colony  are  deemed  chattels  and  liable  for  payment  of  debts,  for  the 

Cul.-nial  An  makes  no  reference  whatever  to  the  British  Statute.     Now.  the  words 

in  section  I  of  the  5th  Geo.  11..  c.  7.  "  in  like  manner  as  real  estates  are  by  the  law  of 

England,"   [312]    refer   to,   and   must    be  construed   by,   the   Statute  of  Fraudulent 

Devises,  3rd   Will,  and   Marv.  c.    L4,  which  was  passed   for  relief  of  creditors,  and 

tins  provisions   for   real   estate  being   made  equitable  assets  for  payment  of 

s,  for  lands  fraudulently  aliened  have  been  held  to  descend  to  the  heir  as  assets 

i  Evans's  Statutes,  vol.  i.,  p.    162,  and  see  ib.  374,  2nd  ed.). 

We  submit,  therefore,  that  by  the  Statute.  5th  Geo.  11..  c.  7.  s.  I,  it  was  competent  to 

I     ■.  tor  seised  of  real  estate  in  Barbadoes  to  direct  an  equal  distribution  of  his 

e.  in  the  manner  the  Testator  in  this  ease  has  done.      The  authorities  upon  this 

struction  are  conclusive.  Thus,  in  Charlton  v.  Wright  (12  Sim.  274),  the  very 
question  now  in  dispute  arose  upon  this  Statute,  and  the  Vice-Chancellor  Shadwell 
held,  that  real  estate  in  the  West  Indies  could  under  that  Statute  be  made  equitable 
Lord  Chief  Justice  Knight  Bruce. — In  Lyon  v.  Colville  (1  Coll.  449), 
d  cided  Bince  Charlton  v.  Wright  [12  Sim.  274],  the  contrary  was  ruled.] — That  ease 
confined  to  the  compensation  money  given  by  the  Slave  Emancipation  Act,  3rd 
and  1th  Will.  IV..  c.  73.  A  direction  in  a  Will  to  pay  simple  contract  creditors 
before  specialty  creditors    is  good,   being   within   the  exception    in  the  Statute  of 

idulenl   Devises,  3rd   Will,  and  Mary,  c.  14,  Millar  v.  Horton  (G.  Coop.  45). 

Dr.  Lushington. — Their  Lordships  are  of  opinion,  that  the  Respondents'  Counsel 
need  only  confine  themselves  to  the  construction  of  the  Statute,  5th  Geo.  II.,  c.  7.  s.  4, 
as  to  how  far  it  was  competent  for  a  Testator  seised  [313]  of  real  estates  in  the  West 
Indies,  by  a  disposition  in  his  Will,  to  make  them  equitable  assets. 

Mr.  Lloyd.  Q.C.,  and  Mr.  Ilislop  Clarke,  for  all  the  Respondents. — The  argument 
being'  limited  to  that  one  point,  the  simple  question  then  is,  whether  the  purchase- 
monies  arising  from  the  sale  of  the  plantations  of  the  Testator  are,  under  his  Will, 
equitable  assets.  Our  contention  is,  that  real  estate  in  Barbadoes  is.  by  law.  made 
legal  assets  for  the  payment  of  debts,  and  we  submit,  that  the  Testator  was  incapable 
of  devising  them  so  as  to  make  them  equitable  assets,  and  that  his  debts,  whether  by 
specialty  or  simple  contract,  are  payable  thereout,  according  to  their  legal  priority. 
This  is  apparent  upon  a  sound  construction  of  the  Statute.  5th  Geo.  II.,  c.  7,  passed 
for  the  more  easy   recovery  of  debts  in  the  plantations  in   America.     The  fourth 

tion  enacts,  that  real  estate  may,  by  law,  be  extended  and  sold  for  payment  of 
debts  in  like  manner  as  real  estates  are.  by  the  law  of  England,  liable  to  satisfy  d< 
due  by  bond  or  other  specialty.  From  a  local  Act  of  Barbadoes,  passed  in  1745 
(Hall's  '•  Laws  of  Barbadoes."  p.  340),  subsequently  to  this  Statute,  it  appears  that 
real  estate  had  ever  been  looked  upon  in  that  Island  as  chattels  for  payment  of  debts, 
though  what  remained  went  to  the  heir-at-law  or  to  the  devisee. — [Dr.  Lushington. — 
In  the  firsl  report  of  the  West  India  Commissioners  upon  the  island  of  Barbadoes, 
p.  226,  the  then  Chief  Justice  of  Barbadoes  gives  an  account  of  the  state  of  the 
modern  Statute  laws  of  the  Colony,  from  which  it  appears  that  there  are  many  laws 
not  printed,  and  not  known  to  the  Chief  Justice.  This  must  induce  caution  before 
determining  what  the  law  upon  this  question  [314]  really  is.] — The  Statute,  5th 
Ceo.  II.,  c.  7.  introduced  no  new  law  into  the  West  Indies,  for.  prior  to  and  indepen- 
dently of  that  Statute,  real  estate  in  Barbadoes  could  be  sold,  and  was  assets  for 
payment  of  all  debts  by  simple  contract  as  well  as  specialty,      lilankard  v.  (rally 

Mod.  226).  That  Statute  must,  therefore,  be  considered  as  confirmatory  only 
of  the  then  existing  law  (Woodcock.  "Laws  of  the  West  India  Colonies,"  p.  I'll. 
edit.   1838).     The  judgmenl  of  the  Court  below  clearly  treats  it  in  that  light,  and 

tes  that  it  has  heen  the  usage  of  the  Courts  of  law  and  equity  in  Barbadoes  to 
treat  real  estates  as  chattels  for  payment  of  debts.  In  Lyon  v.  Colville  (\  Coll. 
1  P.D.  the  provisions  of  this  Statute  were  discussed,  and  the  Court  held,  that  the  com- 
pensation money  for  slaves,  which  is  real  estate,  as  representing  the  slaves,  in 
Jamaica  was  to  be  distributed  as  legal  and  not  as  equitable  assets.  The  case  of 
Charlton  v.  Wright  [12  Sim.  271],  so  strongly  relied  upon  by  the  Appellants,  if 
examine- 1.  will  he  found  not  to  be  an  authority  entitled  to  much  weight.  From  what 
appeals  from  the  report  it  may  have  been  a  short  cause,  and  taken  by  consent  — 
The  Lord  Justice  Knight  Bruce.  -I  was  Counsel  in  that  case;  I  have  an  indistinct 
idea  that  it  was  not   argued  hostilely;  I  stronglv  think  that  was  the  fact.]— The 
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words  of  the  Statute,  5th  Geo.  II.,  c.  7,  sec.  4,  are  clear,  and  it  is  impossible  to  con- 
ceive  how  legal  assets  made  by  that  Statute  could  have  been  converted  by  the  Court 
into  equitable  assets.  The  case  of  Millar  v.  Uorton  does  not  apply,  as  the  question 
in  that  case  turned  upon  the  construction  of  the  Statute  of  Fraudulent  Devises,  3rd 
Will,  and  Mary,  c.  14,  in  a  case  where  the  Testator  directed  all  his  debts  to  [315] 
lie  paid,  giving,  however,  a  preference  to  the  simple  contract  creditors,  which  was 
held  not  to  be  in  fraud  of  the  Statute.  Here,  nothing  turns  upon  that  point. 
Although  the  5th  Geo.  II.,  c.  7,  sec.  4,  makes  real  estate  liable  to  debts,  it  says  nothing 
as  to  the  priority.  The  principle  which  governs  such  a  case  is  shown,  by  the  judg- 
ment of  the  Court  below,  to  be  according  to  the  several  degrees  or  natures  of  the 
debt  as  in  England. — [Dr.  Lushington. — How  is  it  that  the  Respondents,  the  resi- 
duary legatees  of  Tapin  and  the  West  India  Bank,  put  in  separate  cases?] — They 
have  distinct  interests  derived  from  separate  titles. 
Mr.  Pryor  in  reply. 

The  Lord  Justice  Knight  Bruce. — Three  points  have  been  made  in  support  of 
this  appeal,  as  to  two  of  whieh  their  Lordships  did  not  think  it  necessary  to  hear  the 
Respondents'  counsel.  Of  those  two,  one  was  the  question  of  the  effect  of  the  Will 
of  an  obligee  in  a  bond  making  the  obligor  his  executor  ;  and  it  was  contended  that 
the  effect,  though  not  to  destroy  the  debt,  was  to  take  away  priority  from  it,  as  a 
specialty  debt.  W"e  are  dealing  with  this  question  only  as  an  equitable  question  ; 
the  law  of  the  case,  therefore,  is,  on  the  present  occasion,  immaterial;  and  their 
Lordships  are  of  opinion,  that  in  equity,  and,  therefore,  in  substance,  the  debt  re- 
mained exactly  as  it  was,  exactly  as  it  would  have  done,  if  a  stranger  had  been  the 
executor. 

The  second  point  on  which  their  Lordships  did  not  think  it  necessary  to  hear  the 
Respondents'  Counsel  was,  as  to  the  lien  said  to  have  been  given  to  the  house  of 
Higginson,  Irlam,  and  Co.  for  their  debt,  by  the  direction  in  the  Will,  for  the  con- 
signment of  the  pro-[316]-duce  of  an  estate  of  the  Testator  to  them,  until  their  debl 
should  be  discharged. 

Their  Lordships,  who  are  of  opinion  that  this  is  a  point  open  to  reasonable  argu- 
ment, do  not  give  any  judgment  upon  it.  They  think  it  not  necessary  to  say  how 
they  would  have  dealt  with  it,  if  the  question  had  been  properly  before  them,  for 
they  are  of  opinion  that  it  is  not  so.  There  is  not  the  least  trace  of  the  point  having 
been  taken  before  the  Master,  or  before  the  Court,  and  it  would  be  too  much  to  say 
that,  when  the  case  is  before  the  ultimate  Court  of  appeal,  upon  exceptions  merely, 
such  a  question,  raised  as  I  have  said,  neither  before  the  Master  nor  before  the 
Court,  should  be  capable  of  being  brought  into  controversy.  There  is,  therefore,  no 
ground  of  appeal  so  far. 

The  remaining  ground,  that  upon  which  the  Respondents'  Counsel  were  heard, 
was  the  question  of  equitable  assets,  a  question  dividing  itself  into  two  branches; 
one,  whether  the  effect  of  the  Statute  of  5th  Geo.  II.,  c.  7,  was  to  render  the  real  estate 
necessarily  applicable  to  the  payment  of  all  the  creditors  equally  ;  and,  if  not,  whether 
it  was  competent  to  a  Testator  seised  of  such  property  to  direct  an  equal  distribution 
among  his  creditors,  which,  in  effect,  the  Testator  has  done  in  the  present  case,  if  he 
could. 

Their  Lordships  have  considered  this  question  with  all  the  attention  due  to  it 
upon  its  own  account,  and  by  reason  of  the  manner  in  which  it  seems  to  have  struck 
a  distinguished  Judge,  now  deceased,  before  whom  the  point  was  brought,  and  who 
appears,  according  to  a  printed  report,  to  have  given  an  opinion  upon  it.  I  allude 
to  the  case  of  Charlton  v.  Wright  [12  Sim.  274]  :  with  reference  to  which,  however, 
I  may  say.  that,  [317]  unless  my  memory  misleads  me,  the  argument  there  was  not 
adversely  conducted  before  that  learned  Judge,  who,  probably,  had  not  the  benefit 
of  such  a  discussion  as  would  have  taken  place  if  the  instructions,  under  which  the 
Counsel  proceeded,  had  been  of  an  adverse  nature. 

Their  Lordships  are  of  opinion,  that,  according  to  the  true  construction  of  the 
Statute  of  [5]  Geo.  II.  [c.  7]  (taking  both  branches  of  the  fourth  section  together), 
the  legal  priority  of  debts  was  not  intended  to  be  interfered  with ;  they  think  that 
making,  declaratorily  or  otherwise,  real  estate  in  the  West  Indies  applicable  to  the 
payment  of  debts  generally,  the  Legislature  meant  to  do  so  in  such  a  way  as  to  give 
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are  the  same  priority  to  specialty  creditors  against  real  estate  that  they  always 
have  had  against  personal  estate. 

Much  attention  is.  they  consider,  also  due  to  the  fact  (as  their  Lordships  believe 
historically  true),  that  no  time  has  ever  existed  in  which,  in  the  Island  of  Harbadoes, 
real  estate  was  not  assets  applicable  to  the  payment  of  simple  contract  debts.  There 
can  be  no  doubt,  that  treating  land  there  as  mercantile  property,  or  as  merely  sub- 
siiliarv  to  trade,  or  in  some  other  way  which  it  is  unnecessary  to  investigate  closely, 
those  who  administered  the  law  in  that  Island  from  the  time  when  it  became  an 
English  dependency  have  uniformly  so  dealt  with  real  estate  there. 

Upon  these  grounds,  whether  taken  together  or  separately,  their  Lordships  come 
to  the  conclusion,  that  the  real  estate  in  this  case  was  by  law  applicable,  as  well  as 
the  personal  estate,  to  the  payment  of  specialty  debts,  in  the  first  instance,  and, 
therefore,  in  preference  to  simple  contract  debts,  and  that  it  was  not  competent  to 
tin-  Testator  to  disappoint  the  rule  [318]  of  law  in  that  respect.  If  it  had  been  com- 
petent to  a  Testator  so  to  disappoint  the  rule  of  law,  this  Testator  has  done  so ;  but 
we  are  of  opinion.  I  repeat,  that  it  was  beyond  his  power  to  do  so;  that  it  was  as 
much  beyond  his  power  with  regard  to  the  real  estate,  as,  according  to  universal  con- 
fession, it  was  with  respect  to  his  personal  estate.  In  that  sense,  his  real  estate  and 
his  personal  estate  stood  on  the  same  footing. 

Their  Lordships  are  of  opinion,  therefore,  that  the  appeal  is  groundless,  and 
must  be  dismissed  with  costs. 

The  circumstance  that  there  are  separate  cases  on  the  part  of  the  Respondents 
seemed,  in  the  first  instance,  to  give  rise  to  some  ground  for  remark  ;  an  explanation 
upon  this  subject  has  been  given  at  the  bar,  which  seems  satisfactory,  nor  has  the 
point  been  pressed  against  the  Respondents  on  the  part  of  the  Appellants.  Their 
Lordships,  though  not  relying  on  the  latter  reason,  do  not  think  it  right  to  recom- 
mend to  Her  Majesty  to  direct  any  difference  to  be  made  with  regard  to  the  costs  on 
that  ground. 

Their  Lordships  cannot,  however,  wholly  part  with  the  case  without  observim_' 
that,  as  it  seems  to  them,  the  petition  of  appeal  is  open  to  a  remark  of  the  same 
description,  as  to  which  there  does  not  seem,  at  present,  to  be  any  sufficient  explana- 
tion. Had  their  Lordships  not  been  of  opinion  that  the  appeal  must  be  dismissed 
with  costs,  it  would  probably  have  been  necessary  to  make  some  remark,  and  some 
provision,  indeed,  with  respect  to  that  circumstance  (the  petition  was  of  an  unusual 
length,  setting  out  the  pleadings  and  proceedings  in  the  cause,  in  extenso). 

Appeal  dismissed  with  costs. 

[Mews'   Dig.   tit.   COLONY:     II.   Particular   Colonies:     22.    West   Indies.       See 
Bullen  and  Rickey  v.  A'Bechett,  1863,  1  Moo.  P.C.  N.S.  223;  9  Jur.  N.S.  973.] 

[31Q]        ON  APPEAL  FROM  THE  SUPREME  COURT  AT  CALCUTTA. 
MUTTYLOLL  SEAL,— Appellant;  LAUNCELOT  DENT  and  Others,— Respondents  % 

[May  10,  1853]. 

Where  JJills  of  Exchange  are  remitted  for  sale,  and  the  proceeds  directed  to  be 
ap]  lied  to  a  spe,iti,-  purpose,  the  property  in  the  bills  remains  in  the  remitter 
until  the  purpose  for  which  they  were  remitted  is  satisfied.  And.  where  the 
money  realised  by  the  sale  was  wrongfully  applied  by  the  agent,  it  was  held 
by  the  Judicial  Committee  (affirming  the  judgment  of  the  Court  at  Calcutta) 
that  the  remitter  was  entitled  to  recover  the  value  of  the  bills  in  assumpsit, 
upon  an  indebitatus  count,  from  the  purchaser  of  them,  who  had  notice  of 
the  purpose  for  which  they  were  remitted,  and  the  misapplication  of  the 
proceeds  by  the  agent. 
This  was  an   actio,,  of  assumpsit,  brought  by  the  Respondents,  merchants  at 

nong  Kong,  against  the  Appellant,  a  banker  and  merchant  at  Calcutta,  to  recover  the 

vab"  of  six  bills  of  exchange. 


*  Present  :  The  Lord  Chief  Justice  of  the  Common  Pleas  (Sir  John  Jervis),  the 
Right  Hon.  Dr.  Lushington,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon. 
Sir  John  Patteson.  '  & 
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The  plaint,  contained  six  counts.  The  two  first  counts  were  upon  a  guarantee 
(th<  <»'  counts  were  abandoned  at  the  trial),  the  third  count  was  an  indebitatus  count, 
as  follows :  that  the  Defendant  was  indebted  to  the  Plaintiffs  in  Rs.  80,000,  the  price 
and  value  of  divers  goods  and  securities  for  money,  to  wit,  six  bills  of  exchange, 
for  the  payment  of  divers  large  sums  of  money,  to  wit,  £6000  of 
British  money,  of  great  value,  to  wit  of  the  value  of  Rs.  80,000,  by 
the  Plaintiffs,  sold  and  delivered  to  the  Defendant,  at  his  request.  The  fourth 
count  was  for  money  had  and  received  by  the  Defendant  to  the  use  of  the  Plaintiffs ; 
the  fifth  count  was  for  interest,  and  the  sixth  [320]  count  was  on  an  account  stated. 
To  this  plaint  the  Defendant  pleaded  six  pleas.  The  first  was  noru-assjimpsit  to  the 
whole  plaint.  The  remaining  five  pleas  were  all  pleaded  to  the  two  special  counts 
upon  the  guarantee. 

The  facts  of  the  case,  as  they  appeared  in  evidence  at  the  trial,  were  these:  — 
The  Appellant  was  the  Banian  of  Oswald,  Seal  and  Co.,  who  carried  on  business  as 
merchants  at  Calcutta,  and  had  dealings  with  the  Respondents;  the  Appellant 
supported  that  firm  with  his  credit,  and  with  funds  provided  by  him,  having  supplied 
a  portion  of  its  capital,  and  being  in  the  habit  of  making  advances  to  it  from  time 
to  time,  to  enable  it  to  meet  its  engagements.  His  son,  Heeraloll  Seal,  was  a  partner 
and  member  of  the  firm  of  Oswald,  Seal  and  Co.  ;  and  the  Appellant  was  well 
acquainted  with  its  affairs  and  transactions.  In  the  year  1845,  he  had  given  to  the 
house  of  the  Respondents,  as  it  was  then  constituted,  a  guarantee  for  the  due 
investment  and  employment  of  such  funds  as  might  be  entrusted  by  them  to  the 
firm  of  Oswald,  Seal  and  Co.,  for  the  purchase  of  opium,  and  had  engaged  to  pro- 
mote the  trade  of  the  Respondents'  house,  on  condition  that  they  reciprocally  pro- 
moted that  of  Oswald,  Seal  and  Co. ;  and,  at  the  time  of  the  transaction  in  question, 
as  well  as  subsequently,  that  firm  was  very  largely  indebted  to  the  Appellant.  On 
the  29th  of  October,  1847,  the  Respondents  transmitted  to  the  firm  of  Oswald,  Seal 
and  Co.  the  lulls  of  exchange,  which  were  the  subject  of  the  action,  with  a  letter, 
which  was  in  part  as  follows : — "  By  our  No.  19,  we  remit  you  £10,000,  to  be  passed 
to  credit  to  our  opium  account.  We  have  now  the  pleasure  to  enclose  the  under- 
mentioned bills  on  [321]  England,  which  please  realise  to  credit  of  the  same  account. 
Dated  Hong  Kong,  27th  October,  1847,  drawn  by  ourselves  on  G.  T.  Braine,  Esq., 
in  our  own  form  and  blank  endorsed."  Then  followed  the  particulars  of  the  bills 
for  £6000.  It  then  proceeded :  "  We  now  give  you  an  order  for  a  further  quantity 
of  Bengal  opium,  to  be  purchased  at  the  second  sale,  say  about  fifty  chests,  in  pro- 
portions of  three  quarters  Patna  and  one  quarter  Benares,  and  we  hope  that  prices," 
etc.  This  letter,  with  the  bills,  was  received  by  Oswald,  Seal  and  Co.  in  December, 
1847,  and  it  appeared  that  at  that  time,  or  shortly  afterwards,  the  Appellant  was 
made  acquainted  with  its  contents,  and  with  the  purpose  for  which  the  bills  were 
transmitted.  The  bills  were  deposited  in  the  hands  of  the  Appellant,  whilst  Oswald, 
Seal  and  Co.  endeavoured  to  dispose  of  them,  by  advertising  for  a  purchaser,  in 
order  to  carry  out  the  instructions  of  the  Respondents.  The  Respondents  had,  on 
previous  occasions,  had  various  transactions  with  Oswald,  Seal  and  Co..  both  in  the 
purchase  of  opium,  and  in  the  purchase  of  cotton,  and  the  accounts  relating  to  the 
opium  and  those  relating  to  the  cotton  were  kept  separately  in  the  books  of  the  firm, 
to  which  the  Appellant  had  access,  and  he  was  apprised  of  the  remittances  which  from 
time  to  time  were  made.  He  had  himself  made  the  purchases  of  opium,  which 
Oswald,  Seal  and  Co.  had  bought  for  the  Respondents,  and  he  was  cognizant  of  the 
state  of  the  accounts  between  the  two  houses  at  the  period  in  question,  those  accounts 
being  at  that  time  balanced  and  even,  with  the  exception  of  these  bills.  Oswald, 
Seal  and  Co.  had  no  specific  lien  upon  these  bills,  nor  any  authority  to  deal  with 
them,  otherwise  than  according  to  the  direc-[322]-tions  contained  in  the  above  letter 
of  the  Respondents.  It  appeared  that  they  at  once  advertised  the  bills  in  the 
Calcutta  Gazette,  but  the  time  when  such  advertisements  were  made  was  not  proved. 
Soon  after  they  received  them,  namely,  on  the  11th  of  December,  1847,  Fergusson, 
one  of  the  partners  of  the  firm,  pledged  them  with  the  Agra  bank,  as  a  security  for 
a  loan  of  Rs.  55,000,  made  by  that  bank  to  the  firm,  and  they  were 
then  endorsed  to  the  bank  in  the  name  of  the  firm.  Whether  this  was 
done  with  the  knowledge  of  any  of  the  other  partners  did  not  appear ;  but  one  of  the 
partners,  Brown,  was  not  privy  to  it.  The  bills  were  pledged  to  the  Agra  bank  as 
a  collateral  security  only  for  the  loan,  the  firm  of  Oswald,  Seal  and  Co.  having  given, 

123 


VIII  MOORE,  323  B1UTTYLOLL  SEAL  V.  DENT  [1853] 

as  the  primary  Becurity,  a  promissory  note  of  the  firm,  which  became  due  on  the  7th 
of  January,  1848,  and  consequently,  until  default  was  made  in  the  payment  of  this 
the  Agra  bank  was  not  entitled  to  negotiate  the  bills.  At  the  time  when  the 
lulls  were  thus  pledged  with  the  Agra  bank,  or  immediately  afterwards,  the  Appel- 
lant was  made  acquainted  with  the  fact,  and  he  was  in  daily  communication  with 
Oswald.  Seal  and  Co.  upon  the  subject  of  their  engagements,  and  particularly  of 
their  debt  to  the  Agra  bank,  and  the  obtaining  of  funds  to  discharge  it.  The  bank 
■  1  ior  payment,  and.  in  order  to  meet  the  demand,  the  Appellant  agreed  with 
the  tii  m  of  <>>\\ald.  Seal  and  Co.  to  supply  the  money.  He  accordingly  paid  the 
Eta.  55,000  to  the  Agra  bank,  on  behalf  of  Oswald,  Seal  and  Co.,  the  bank  only  dealing 
with  the  firm,  and  knowing  nothing  of  the  Appellant  in  the  whole  transaction.  The 
hills  were  accordingly  given  up  to  the  Appellant,  as  the  agent  of  the  firm,  without 
any  endorsement  by  [323]  the  bank,  and  he  retained  them  in  his  hands  until  the 
month  of  April  following,  when  it  was  agreed  between  him  and  the  firm  that  he 
should  become  the  purchaser  of  them,  at  the  price  of  Rs.  60,000,  with  interest,  as 
upon  a  >ale  made  upon  the  7th  of  January  preceding.  This  arrangement  was 
afterwards  communicated  to  the  Respondents  by  the  firm  of  Oswald,  Seal  and  Co., 
by  a  letter,  dated  the  26th  of  April,  1848;  and  of  this  letter  the  Appellant  was  at 
the  same  time  apprised  by  the  firm.  The  bills  were  not  endorsed  to  the  Appellant 
by  the  firm  ;  nor  did  the  Appellant  pay  any  ruonej'-  to  the  firm  on  account  of  the 
bills,  but  he  was  debited  with  the  price  of  them  in  the  books  of  the  firm.  At  the 
time  of,  or  immediately  after,  the  sale  of  the  bills  to  the  Appellant,  he  appeared  to 
have  agreed  with  the  firm  of  Oswald,  Seal  and  Co.  to  send  on  to  the  Respondents  a 
quantity  of  opium,  equal  in  amount  to  the  price  at  which  he  took  the  bills.  This, 
however,  he  did  not  do,  nor  did  he  in  any  other  way  pay  to  the  Respondents  the  price 
or  value  of  the  bills.  It  further  appeared,  that  the  Appellant  subsequently  sold  the 
bills  again  to  the  firm  of  Oswald,  Seal  and  Co.,  and  received  the  amount  of  them  in 
cash. 

The  cause  came  on  for  trial  on  the  21st  of  December,  1849,  when  the  Supreme 
Court,  without  calling  on  the  Defendant,  nonsuited  the  Plaintiffs,  reserving  to  them 
liberty  to  move.  The  Plaintiffs  applied  under  the  leave  reserved,  and  obtained 
a  rule  nisi,  to  set  aside  the  judgment  of  nonsuit,  and  to  enter  a  verdict  for  Plaintiffs 
for  the  amount  of  the  bills  of  exchange,  with  interest,  on  the  common  count  for  the 
bills  >old.  inasmuch  as  it  appeared  upon  the  evidence  that  the  bills  were  sold  to  the 
Defendant,  by  Oswald,  Seal  and  Co.,  as  agents  for  the  Plaintiffs,  with  notice  to  the 
De-[324]-fendant  that  such  agency  existed,  and  that  the  sale  was  solely  on  the  Plain- 
tihV  account,  and  that  there  was  sufficient  privity  between  the  Plaintiffs  and  the 
Defendant  to  entitle  the  former  to  sue  the  latter  upon  his  non-payment  of  the  bills  ; 
or,  that  a  new  trial  should  be  had  upon  that  ground,  or  upon  the  ground  of  improper 
rejection  of  evidence. 

The  rule  Rtri  came  on  to  be  argued  on  the  22nd  of  March,  1850,  when  the  Supreme 
Court  ordered  that  the  judgment  of  nonsuit  should  be  set  aside,  and  that  a  new  trial 
should  be  granted. 

The  cause  was  again  tried  by  the  Supreme  Court,  on  the  17th  of  July,  1850,  when 
the  above  facts  appealed  in  evidence,  and  the  Court  gave  a  verdict  for  the  Plaintiffs, 
for  IN.  60,000,  the  value  of  the  bills  of  exchange,  on  the  common  indebitatus  count, 
»!s  and  securities  sold  and  delivered,  reserving  liberty  to  the  Defendant  to 
to  inter  a  verdict  on  a  nonsuit,  or  to  reduce  the  damages:  with  liberty  for 
the  Plaintiffs  to  move  on  the  common  count  for  money  had  and  received  by  the 
Defendant  to  their  use. 

The  Appellant  applied  for  and  obtained  a  rule  nisi  to  show  cause  why  a  verdict 
should  not  be  entered  for  him.  on  the  ground  that  the  sale  of  the  bills  of  exchange 
was  from  Oswald,  Seal  and  Co..  and  not  from  the  Respondents;  or  why  a  new  trial 
should  noi  be  had  on  the  ground  that  the  verdict  was  against  evidence,  or  why  the 
verdict  should  not  be  reduced  to  Rs.  5000.  The  Respondents  also  obtained  a  cross- 
rule,  to  show  cause  why  they  should  ,„,(  enter  a  verdict  for  the  Plaintiffs,  on  the 
common  count  for  money  had  and  received,  in  case  the  verdict  for  the  Plaintiffs 
should  be  set  aside  on  the  cunt  for  goods  sold,  on  [325]  the  ground,  that  the  proceeds 
of  the  bills  were  received  by  the  Defendant  for  the  use  of  the  Plaintiffs,  and  that 
a  verdict  should  be  entered  for  the  Plaintiffs  on  the  count  upon  an  account  stated  ; 
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and  that  the  damages  should  be  increased,  by  the  amount  of  interest  on  the  sum 
of  Us.  60,000,  from  the  7th  of  January,  1848,  at  the  rate  of  6  per  cent. 

These  rules  were  argued  before  the  Supreme  Court,  on  the  5th  of  August,  1850, 
when  the  same  were  respectively  discharged  without  costs,  whereby  the  verdict, 
delivered  in  favour  of  the  Respondents,  on  the  common  indebitatus  count  for  goods 
and  securities  sold  and  delivered  by  the  Respondents  to  the  Appellant,  was  maintained. 

The  judgment  of  the  Supreme  Court,  delivered  on  discharging  these  rules,  was 
pronounced  by  Sir  Lawrence  Peel,  Chief  Justice,  as  follows:  — 

"  We  propose  first  to  state  our  view  of  the  principal  facts,  and  then  to  apply 
the  law  to  those  facts.  The  Plaintiffs  are  merchants  residing  at  Hong  Kong. 
Oswald,  Seal  and  Co.  were  merchants  in  Calcutta.  The  Defendant  carried  on  the 
house  of  Oswald,  Seal,  and  Co.,  that  is,  supported  it  with  his  credit  and  funds,  and 
the  firm  of  Oswald,  Seal  and  Co.  were,  at  the  time  of  this  transaction,  and  sub- 
sequently, largely  indebted  to  the  Defendant.  The  Defendant  was  well  acquainted 
with  the  affairs  of  the  house;  he  had  given  a  guarantee  in  October,  1845,  to  the 
house  of  Dent  and  Co.,  w-hich  guarantee  is  one  of  the  exhibits  in  this  cause,  for  the 
due  investment  and  employment  of  funds  to  be  entrusted  by  Dent  and  Co.  to  the 
firm  of  Oswald,  Seal  and  Co.,  for  the  purchase  of  opium,  and  at  the  time  of  this 
transaction  that  guarantee  was  erroneously  supposed  by  Oswald,  Seal  and  Co., 
and  the  [326]  Defendant,  to  be  in  force.  It  appeared  subsequently,  that  by  a 
change  in  the  firm  of  Dent  and  Co.,  after  the  guarantee  was  given,  it  became  un- 
available for  the  new  firm  of  Dent  and  Co. ;  that  part  of  the  plaint,  therefore,  which 
is  founded  on  the  guarantee,  was  abandoned  at  the  trial.  It  was  proved  by 
Fergusson,  that  the  Plaintiffs  in  this  action  constituted  the  firm  of  Dent  and  Co., 
from  October,  1847,  until  April,  1848,  and,  therefore,  if  there  is  the  privity  of 
contract  on  which  they  insist,  they,  as  constituting  the  firm  of  Dent  and  Co.,  at 
the  time  of  the  contract  of  the  sale  of  the  bills,  are  competent  to  sue  on  it.  The 
Plaintiffs  forwarded  a  letter  to  Oswrald,  Seal  and  Co.,  which  letter  is  one  of  the 
exhibits  in  this  cause,  dated  Hong  Kong,  29th  of  October,  1847,  and  which  was  duly 
received  by  Oswald,  Seal  and  Co.,  and  on  the  terms  of  that  letter  depends  the  first 
question  in  this  cause,  viz.  whether  the  bills  for  £6000  were  specifically  appropriated 
to  a  particular  account.  The  terms  are  these — [the  learned  Judge  here  read  the 
letter]. — There  were  other  transactions  between  the  Plaintiffs  and  the  firm  of 
Oswald,  Seal  and  Co.,  and  this  account  was  kept  as  a  distinct  account ;  it  appears 
to  us,  reading  this  letter,  as  a  letter  on  business  between  merchants  should  be  read, 
that  it  does  amount  to  an  appropriation  of  the  bills  to  the  opium  account,  and  that 
they  were  remitted  for  sale,  and  that  the  proceeds  were  to  be  applied  in  the  purchase 
of  opium  by  Oswald,  Seal  and  Co.,  on  account  of  the  Plaintiffs.  The  cases  of 
Exp.  Dumas  (2  Ves.  Sen.  582);  Tooke  v.  Eollmgworth  (5  Term.  Rep.  215)  (and  the 
opinion  even  of  the  dissentient  Judge  in  that  case,  if  applied  to  such  a  case  as  the 
present,  would  support  the  same  conclusion) ;  and  Buchanan  v.  Findlay  (9  Barn, 
and  Cr.  738),  with  many  other  cases,  [327]  fully  establish  the  point  of  the  specific 
appropriation  of  these  bills,  and  of  their  proceeds  by  the  remitters.  These  cases 
show,  that  if  bills  of  exchange  are  remitted  for  a  specific  purpose,  to  which  the 
proceeds  of  them,  whether  by  sale  or  discount,  are  to  be  applied,  the  property  in 
the  bills  remains  in  the  remitter  until  the  purpose  is  satisfied.  Here,  by  the  terms 
of  the  letter,  Oswald,  Seal  and  Co.  are  constituted  the  agents  of  the  Plaintiffs  for 
the  special  purpose  of  realising  these  b'ills,  and  investing  the  proceeds  in  the 
purchase  of  opium,  to  be  shipped  on  account  of  the  Plaintiffs,  for  to  that  purpose 
only  could  the  funds  to  the  credit  of  the  Plaintiffs  on  the  opium  account  be  applied 
by  Oswald,  Seal  and  Co.,  consistently  with  their  instructions.  The  direction  to 
carry  to  a  separate  account,  according  to  the  judgment  of  Lord  Hardwicke,  in 
Exp.  Dumas,  would  of  itself  constitute  such  an  appropriation ;  see  also,  Ilaynes  v. 
Foster  (2  Crom.  and  Mee.  237),  Bastable  v.  Poole  (1  Crom.,  Mee.  and  Ros.  410), 
Foster  v.  Pearson  (1  Crom.,  Mee.  and  Ros.  849),  Moore  v.  Barthrop  (1  Barn,  and 
Cr.  5).  These  cases  are  not  quoted  as  identical  with  the  present,  but  merely  as 
establishing  the  general  rule,  that  a  bill  of  exchange,  though  indorsed  in  blank, 
and  given  over,  or  remitted  for  a  special  purpose,  is,  till  the  purpose  is  satisfied, 
the  property  of  the  remitter,  and  that  if  the  purpose  is  unfulfilled  he  may  recover 
it  back,  or,  waiving  the  tort,  sue  for  its  proceeds  received  by  one  in  privity  as  to 
the  wrong  with  the  wrong  doer.     Oswald,  Seal  and  Co,  had  no  lien  on  these  bills, 
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and  their  authority  to  deal  with  them  flowed  from  the  mandate,  and  was  circum- 
Bcribed   by    it.      Very  shortly   after   they   were    received  by   Oswald,   Seal   and   Co., 
Fergusson,  a  partner  in  thai  firm,  withoul  the  knowledge  of  his  co-partner  [328] 
Brown,   but   whether   with   the   knowledge  of  the  other   partners  does  not   appear, 
committed  a  gross  breach  of  trust  by  pledging  the  lulls  with  the  Agra  Bank  as  a 
urity  for  a  loan  to  their  firm.     This  pledge,  it  was  contended,  created  even  a 
criminal  liability  under  9  Geo.  IV..  c.  71.  b.  102.     For  obvious  reasons  we  decline 
expressing  any  opinion  on  this  point,  but  we  may  remark  that  on  this  point  there 
was  some   inconsistency   in  the  argument  for  the  Defendant,  for  if  there  was  no 
appropriation,  there  was  no   indictable  offence.     The  evidence  of  Fergusson  was 
Strongly  commented  upon,  and  it  was  contended,  that  it  was  untrustworthy  evidence. 
One  of  the  learned  counsel  for  the  Defendant  contended,  that  the  Court  ought  not 
to  rely  on  the  evideuce  of  a  witness  who,  having  committed  an  indictable  offence, 
was  seeking  to  avert  the  danger  of  a  prosecution,  by  giving  his  evidence  too  favour- 
ably  t"  the  Plaintiffs:   upon  this  reason,  for  discrediting  the  witness,  it  is  to  be 
observed,  that  assuming  him  to  be  liable  to  be  indicted,  others  may  originate  such 
a  prosecution,  and  that  the  right  to  prosecute  in  the  name  of  the  Crown  is  not 
limited  to  the  actual  sufferer.     The  transaction  with  the  Agra  Bank  was  this:  the 
bank  advanced  a  large  sum  (Rs.  55,000)  to  the  firm  of  Oswald,  Seal  and  Co.,  on  the 
security  of  their  promissory  note,  and  took,  as  a  collateral  security,  the  bills  in 
question.     The  loan  was  originally  for  a  few  days  only  ;  it  was  subsequently  renewed 
for  a  short  Time,  and  the  promissory  note  of  the  firm  fell  due  on  the  7th  of  January. 
The  bank  held  the  bills  in  pledge  on  deposit  as  a  collateral  security,  and  had,  there- 
fore, no  right  to  negotiate  the  bills  before  default  in  payment  of  the  note.     Roberta 
v.  Eden  (1  Bos.  and  Pul.  398).     The  bank  pressed  Os-[329]-wald,  Seal  and  Co.  for 
payment  of  their  note,  who  had  not  the  means  ready  for  meeting  it,  and  payment 
of  it  was  obtained,  after  some  pressure,  by  the  bank  agreeing  to  take,  and  taking, 
a  cheque  of  the  Defendant's  on  the  Bank  of  Bengal  for  Rs.  40,000,  which  was  paid, 
and  by  a  short  draft  of  the  Defendant's  for  the  remainder,  which  was  also  honoured 
at   maturity.     The  evidence  of  Neilson,  the  agent  of  the  bank,  is  explicit,  that  he 
dealt  with  Oswald,  Seal  and  Co.  alone,  and  knew  them  alone  in  the  transaction. 
If  the  promissory  note  was  paid,  the  bank  had  no  further  interest  in  the  bills,  and 
they  accepted  payment  of  the  note  in  the  mode  stated,  and  released  the  collateral 
security,  that  is,  the  bills  :  it  was,  therefore,  no  sale  or  assignment  by  them  of  their 
title  to  the  Defendant,  but  merely  a   restoration  to  Oswald,   Seal  and  Co.,  on  a 
redemption  of  the  pledge  by  them.     The  facts  admit  of  no  other  construction  than 
thai  it  was  a  redemption  by  Oswald,  Seal  and  Co.,  by  means  of  a  loan  to  them  from 
the  Defendant,  for  the  bank  had  then  no  right  to  sell  the  collateral  security.     The 
bank,  as  Xeilson  clearly  proved,  dealt  only  with  Oswald   Seal  and  Co.,  who  borrowed 
from  them,  and  did  not  know  the  Defendant  in  the  transaction;  consequently  the 
bills,  when  redeemed,  were  redeemed  by  Oswald,  Seal  and  Co..  who  had  no  authority 
to  obtain  a  loan  for  this  purpose  to  the  Plaintiffs  from  the  Defendant;  and  as  the 
monies  were  not  the  monies  of  Oswald,  Seal  and  Co.,  but  those  of  the  Defendant, 
and  were  not  lent  by  the  Defendant  to  the  Plaintiffs,  and  were  plainly  lent  to  some- 
body, it   was  necessarily  an  advance  to  those  who  redeemed  the  bills  with  the  funds 
supplied  lor  that   purpose.     The  Defendant  does  not  set  up  that  he  took  the  bank's 
title,  bul   relies  mi  a  purchase  of  [330]  'he  bills  from  Oswald,  Seal  and  Co.,  cotem- 
poraneous  with  thai   transaction  of   redemption;  and  he  alleges,  that  he  bought  of 
()>wald.  Seal  and  Co..  and  not  of  the  Plaintiffs.      The  bank  had  a  good  title  against 
the  Plaintiffs,  because  the  bank  took  for  value,  and  without  notice  of  the  breach  of 
trust  :  but  when  the  lulls  were  redeemed,  they  reverted  to  Oswald,  Seal  and  Co.,  on 
the  original  mandate,  for  a  fraudulent  agent   can   acquire  no  property  in  himself 
by  his  fraud  in  a  bill,  any  more  than  in  a  mere  chattel,  though,  as  to  a  bill,  he  can 
confer  a   good  title  to  another  unconscious  of  his  fraud,  and  giving  value;  bu1 
when   the   fraudulent    agenl    redeems   this   property,   the  original   proprietor,   the 
principal,  is  remitted  to  his  rights;  Taylor  v.  Plumer  (3  Man.  and  Sel.  574),  'an 
abuse  of  trust    can   confer  no  right  on  the  party  abusing  it;'  see  also  Foster  v. 
I',, us,, i,  (1  Croin..  Mee.  and   1!"-.  855),  '  on  the  removal  of  that  difficulty  the  Plain- 
tiffs were  remitted  to  their  original  rights  :  '  and  further,  as  to  the  remitter  of  the 
owmr  to  his  properly  alter  a  sale  in  market  overt,  where  the  wrong  doer  purchased    , 
it  back  again,  see  Viner's  Abr.,  tit.  'Market,'  (A.)  p.  242.     It  makes  no  difference 
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that  the  agent  is  enabled  to  redeem  by  the  aid  of  another,  therefore,  the  interme- 
diate pledge  to  the  Agra  Bank  does  not  affect  the  title  of  the  Plaintiffs  to  this 
property  at  the  time  of  the  sale,  and,  of  course,  the  sale  by  Oswald,  Seal  and  Co. 
vested  no  property,  even  for  a  moment,  in  Oswald,  Seal  and  Co.  The  contract  of 
sale  is  contained  in  the  bills  of  parcels  of  the  7th  of  January.  We  place  no 
reliance  on  any  evidence  opposed  to  this.  Fergusson  says,  that  Oswald  told  him 
that  sale  was  not  intended  to  be  a  real  transaction.  Oswald's  declaration  is  no 
evidence.  We  disregard  Fergusson's  account  of  the  [331]  sale,  and  of  the  time  of 
it,  and  adopt  the  Defendant's  evidence  of  the  sale  as  contained  in  the  bill  of  parcels 
which  was  put  in  by  him,  for  the  contract  is  in  writing,  and  signed,  and  cannot  be 
contradicted  by  parol  testimony.  The  Defendant  relies  on  it  as  the  contract  of 
sale,  and  there  is  no  satisfactory  evidence  that  that  contract  was  abandoned,  and 
a  new  one  substituted  for  it.  Brown,  who  is  a  witness  wholly  unimpeached,  stated 
his  belief  to  be,  that  it  was  not  intended  to  be  a  real  transaction :  he  had,  however, 
no  knowledge  of  the  transaction,  and  his  belief  is  also  no  evidence.  The  contract 
contained  in  the  bill  of  parcels,  the  Defendant  admits,  and  he  produced  it  as  his 
evidence,  and  we  think  that  lie  has  a  right  to  insist,  that  it  should  be  viewed  as  the 
contract  of  sale  of  these  bills.  It  is  not,  in  the  view  that  we  take  of  the  case, 
necessary  to  analyse  particularly  Fergusson's  evidence,  nor  to  state  how  far  we 
agree  with,  or  dissent  from,  the  strictures  upon  particular  portions  of  it.  We  are, 
however,  of  opinion,  that  reliance  may  safely  be  placed  on  it  to  the  limited  extent 
to  which  we  apply  it ;  some  parts  of  it  are  confirmed  by  other  evidence,  and  other 
parts  by  the  probabilities  of  the  case;  the  result  of  the  action  in  no  way  depends 
upon  fixing  an  exact  date  to  the  contract  of  sale,  and  the  general  form  of  the  i/i- 
debtitatus  count  would  equally  support  the  contract  of  the  7th,  or  that  which 
Fergusson's  evidence  goes  to  establish.  The  Defendant  insists,  that  though  he 
bought  the  bills,  he  bought  of  Oswald,  Seal  and  Co.,  and  not  of  the  Plaintiffs,  and 
that  there  is  no  privity  of  contract  whatever  between  him  and  them.  There  is  no 
doubt,  we  think,  that  he  meant  to  contract  with  Oswald,  Seal  and  Co.,  and  to  buy  of 
them,  and  not  of  the  Plaintiffs,  but  we  have  no  doubt  that  he  knew  [332]  whose  the 
bills  were,  the  agency  as  to  them,  and  for  what  purpose  they  were  sent.  To  this 
extent  we  can  safely  depend  on  Fergusson's  evidence.  Brown  states,  that  the 
Defendant  was  well  acquainted  with  the  transactions  of  the  house  ;  he  had  guaranteed 
the  due  employment  and  investment  of  such  funds,  and  was  not  then  aware  that 
the  guarantee  was  not  in  force;  he  had  a  son  in  the  firm,  and  was  then  its  Banian, 
and  we  think  it  most  natural  and  probable  that  Fergusson  should  show  him  the 
letter.  The  Defendant's  intention  to  buy  of  Oswald,  Seal  and  Co.  is  not,  under  the 
circumstances,  in  our  opinion,  any  bar  to  the  claim  of  the  Plaintiffs.  It  was 
urged  that  we  ought  also  to  conclude  that  Oswald,  Seal  and  Co.  meant  to  sell  as 
principals;  if,  by  that,  is  meant  no  more  than  that  they  meant  not  to  disclose 
their  principals,  the  answer  is,  that  the  Defendant  knew  who  the  principals  were: 
if  more  be  meant  than  this,  then  there  is  no  ground  for  inferring  anything  of  the 
kind.  The  presumption  ought  to  be,  that  they  meant  to  do  their  duty  to  their 
principals,  and  to  sell  according  to  their  instructions,  that  is,  as  agents  in  the  right 
of  their  principals,  whether  they  disclosed  or  not  who  those  principals  were;  and 
this  presumption  is  not  the  less  to  be  made  because  Fergusson,  one  of  the  partners, 
had  violated  his  duty  in  a  particular  instance.  The  sale  of  the  7th  was  made  by 
another  partner,  Oswald.  An  agent  may  so  contract,  in  fact,  as  when  he  contracts 
under  seal,  or  names  himself  untruly  as  owner  or  principal,  in  a  written  contract, 
that  by  some  technical  rule  of  procedure,  or  rule  of  evidence,  see  Humble  v.  Hunter 
(12  Q.B.  Rep.  316),  the  principal  may  not  have  the  right  to  intervene  and  sue  on 
the  contract ;  he  may,  if  he  be  a  factor,  sell  in  his  own  name,  without  vio-[333]- 
lating  any  duty;  but  on  a  contract,  whether  verbal  or  in  writing,  and  though  made 
by  a  factor  or  an  agent  less  intrusted,  and  whether  it  relate  to  goods  and  chattels 
in  the  most  limited  sense  of  the  term,  or  to  goods  and  chattels  in 
the  widest  sense  of  the  term,  or  even  to  sales  of  freehold  estates,  or  to 
contracts  of  insurance,  or  the  like,  the  principal  has  a  right,  though  not  named  in 
the  contract,  and  not  known  or  disclosed  at  the  time  of  the  contract,  to  intervene 
and  sue  on  the  contract,  as  principal;  and  from  this  right  to  intervene  and  sue, 
no  mere  intention  or  understanding  of  the  agent  and  the  other  contracting  party 
can  exclude  him ;  for  assuming  any  such  to  exist  between  the  agent  and  the  buyer 
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on  such  a  contract,  the  agent  would  be  acting  both  against  the  general  law  of 
principal  and  agent,  and  his  actual  authority;  and  the  other  party,  knowing  him 
to  be  an  agent,  must  be  deemed,  of  course,  cognizant  of  the  violation  of  authority. 
and  that  it  would  be  a  fraud  on  the  rights  of  the  principal;  therefore,  on  such  a 
contract,  the  agent  may  not  exclude  the  principal  from  the  right  to  sue.  though  he 

•  disclose  the  principal.  Here  the  agency  was  known;  there  is  no  evidence 
i  7er  ,,,  show  that  Oswald,  Seal  and  Co.  meant  to  sell  in  any  other  character 
than  their  real  character,  or  to  assume  any  powers  beyond  what  belonged  to  them. 
or  that  they  meant  to  exclude  their  principal.  The  principal  was  known,  and  had 
they  meant  any  exclusion,  their  act  would  have  been  ineffectual,  supposing  the 
general  right  of  a  principal  to  intervene  and  sue  to  apply  to  a  case  of  agency 
circumstanced  as  the  present.  No  authority  has  been  quoted  to  show,  that  there 
is  any  such  limitation  of  the  general  rule  as  that  contended  for  by  the  Defendant, 
viz.  thai  [334]  a  principal  can  in  no  case  sue  for  the  price  on  a  sale  of  his  bills  of 
exchange  by  his  agent  ;  on  the  other  hand,  the  Plaintiffs  can  cite  no  reported  case 
of  an  action  on  a  sale  of  his  bills  by  an  agent  brought  by  a  principal  for  the  price j 
the  case  must,  therefore,  be  considered  by  us  on  principle,  independent  of  authority. 
Mills  of  exchange,  like  Exchequer  bills,  are  the  object  of  sale;  that  they  are  daily 
sold,  everybody  knows;  bul  they  are  objects  of  sale  as  much  in  law  as  in  fact,  see 
Lmd  Tenterden's  judgment  in  Wookey  v.  Pole  (4  Barn,  and  Aid.  20) ;  there  are  many 

m  which  the  contest  has  been,  whether  the  transaction  was  a  sale  of  the  bills; 
if  sold,  they  may  be  unpaid  for,  and  it  may  be  necessary  to  sue  for  the  price  of 
them.  The  sale  may  be  transacted  by  an  agent,  as  indeed  it  often  would  be  by  a 
bill-broker.  On  what  principle  must  the  action  for  the  price  be  brought  in  his 
name  in  all  such  cases?  The  defence  on  a  bill  often  is,  that  the  Plaintiffs  are  but 
agents,  and  their  title  to  sue  is  impeached  by  impeaching  that  of  their  principal, 
see  Lee  v.  Zagury  (1  Moore's  Hep.  557);  Salomons  v.  Bank  of  England  (13  East, 
135):  the  same  defence  is  often  pleaded  under  the  new  rules.  The  judgment  of 
Baron  Parke  in  Bastabli  v.  Pool  (1  Crom.,  Mee.  and  Ros.  412)  may  be  consulted  on 
this  point.  His  observations  are  general,  and  tend  to  show  that  there  is  no  such 
distinction  as  that  contended  for.  No  limitation  is  to  be  imposed  on  his  words, 
either  by  the  context  or  the  reason  of  the  thing.  As,  then,  the  general  law  of 
principal  and  agent  applies  as  well  to  bills  as  to  mere  chattels,  what  is  the  general 
impediment  to  a  principal's  right  of  suit?  The  answer  is  in  the  nature  of  the 
instrument  and  of  the  property  in  it,  and  of  the  rights  of  a  taker  of  that  species 
of  [335]  property  to  treat  the  apparent  as  the  real  title.  One  who  takes  a  bill 
endorsed  in  blank,  for  value  and  wdthout  notice,  is  quite  independent  of  the  real 
title  of  the  holder;  he  takes  his  title  under  the  law  merchant,  and  is  not  in  the 
position  of  the  assignee  of  a  chose  in  action,  not  assignable  at  law.     He  exactly 

ibles  in  his  position  that  of  one  who  purchases  in  market  overt  without 
notice,  and  for  value,  an  ordinary  chattel,  under  the  common  law,  from  one  who 
has  no  title  to  it  or  to  sell  it.  It  is  the  ignorance  of  the  real  state  of  the  title 
which  protects  both.  Where  there  is  knowledge  of  the  real  truth,  and  that  the 
apparent  title  is  nothing,  then  the  purchaser  is  unprotected  in  either  case.  In  such 
a  case,  the  purchaser  of  a  bill  stands  on  no  better  footing  than  the  purchaser  of  a 
mere  chattel,  and  it  is  immaterial  in  such  a  case  that  the  bill  is  transferable  by 
delivery,  as  it  would  be  in  the  other  case  that  the  sale  was  in  market  overt,  Viner's 
Alir..  tit.  '  Market  :'  the  knowledge  removes  the  bar  which  might  be  otherwise,  in 
certain  cases,  interposed  by  the  nature  of  the  instrument,  and  if  there  be  a 
continuing  property  in  the  principal  in  the  bills,  and  agency  in  another  as  to  the 
transfer  of  the  lulls,  then  a  constructive  privity  of  contract  is  established  in  the 
ordinary  way,  and  the  bar  being  removed,  the  principal  is  not  precluded  by  any- 
thin-  from  intervening  to  sue  on  a  sale  of  his  bills  for  the  price  of  them.  If  the 
law  were  otherwise,  this  consequence  would  result,  that  a  principal  whose  bills, 
endorsed  in  blank,  were  Bold  by  his  agent,  by  his  directions,  to  one  who  knew 
who  the  principal  was.  and  that  the  actual  seller  was  only  an  agent,  could  not.  if 
the  latter  proved  fraudulent  and  untrustworthy  before  payment,  himself  sue  for 
the  money,  if  the  [336]  notice  were  disregarded  and  the  money  not  paid,  though 
lie  might  insist  by  notice  to  the  buyer  on  payment  to  himself,  and  so  stop  payment 
to  any  other,  see  Lei  v.  Zagury  (8  Taunt.  114).  Therefore,  where  bills,  as  these 
were,  are  specifically  appropriated,  and  the  property  in  them  is  in  the  remitter. 

128 


MUTTYLOLL  SEAL  V.   DENT  [L853]  VIII  MOORE,  337 

and  they  are  sold  by  his  agent,  being  an  agent  for  the  sale  of  them,  and  the  buyer 
has  notice  of  the  real  title,  we  think,  notwithstanding  the  endorsement  in  blank, 
that  the  general  rule  of  law  applicable  to  principals  and  their  agents  on  contracts, 
not  under  seal,  will  enable  the  principal  to  establish  a  privity  of  contract  on  the 
ordinary  foundation  of  his  property  in  the  things  sold,  and  through  the  agency  as 
the  channel  which  conducts  the  privity  to  the  principal.  This  has  no  application 
to  bills  made  payable  to  A.,  or  order,  and  endorsed  in  full.  Where  the  bill  is 
endorsed  in  full,  the  law  of  merchant,  according  to  Pothier,  in  his  '  Traite  du 
Contrat  de  Change,'  places  the  property  in  the  endorsee,  and  certainly  a  title 
can  be  derived  only  through  endorsement.  An  endorsement  in  blank,  with  delivery, 
is  an  ambiguous  act.  It  may  be  intended  to  convey  property  to  the  party  to  whom 
delivery  is  made,  or  merely  to  make  the  bill  transferable  by  delivery  over.  The 
bill  may  be  delivered,  in  fact,  to  a  mere  servant  or  messenger,  still  prima  facie  the 
state  of  the  bill,  and  the  possession,  constitute  a  perfect  title  in  the  holder.  But 
the  real  title  may  be  shown  and  must  prevail,  except  against  those  whom  the  law 
merchant  protects,  but  the  protection  given  to  ignorance  cannot  be  claimed  by 
knowledge,  nor  an  apparent  title  asserted  against  a  real,  with  a  knowledge 
always  of  the  real  state  of  the  title.  We  mean  to  limit  our  opinion  to  those  cases 
only  [337]  where  these  two  foundations  exist  of  constructive  privity  of  contract. 
viz.  property  in  the  bills,  and  agency  as  to  the  sale  of  the  bills  :  bills  may  be  held 
without  consideration,  without  there  being  any  agency  as  to  their  transfer ;  the  bills 
may  be  held  adversely  and  tortuously,  and  there  can  be  no  ratification  except 
where  the  act  was  done,  on  the  assumption  of  an  agency,  11  rat  It.  v.  Chilton  (12  Mee. 
and  Wels.  632).  Neither  does  our  decision  in  any  way  extend  to  bills  sent  by  one 
merchant  to  another,  on  a  general  account,  though  without  precedent  consideration  ; 
nor  to  bills  endorsed  in  full,  nor  to  any  in  which  the  property  in  the  bills  is  not  in 
the  Plaintiffs,  nor  to  any  bills  for  the  transfer  of  which  there  was  no  agency,  nor 
to  any  bills  as  to  which  it  can  be  predicated  that  the  holder  took  bona  fide  on  the 
apparent  title  and  without  notice,  being  entitled  to  consider  by  the  lawT  merchant 
the  actual  dealer  with  the  bills  as  the  owner  of  them.  To  consider  a  merchant  who 
is  the  holder  of  a  bill  sent  blank,  endorsed  on  the  general  account,  though  the 
balance  be  against  him,  as  having  not  the  general  property  in  the  bill,  would  be 
to  constitute  him  a  mere  factor  as  to  bills,  and  to  do  away  with  the  distinction 
between  a  banker  holding  the  bills  of  his  customer,  and  a  merchant 
holding     bills     sent     by     his     correspondent     on     the     general     account.  The 

bills  held  by  the  merchant  in  such  a  case  pass  to  the  assignees  of  the  merchant 
on  his  bankruptcy,  and  those  held  by  the  banker,  having  no  lien  on  them,  and  no 
authority  to  dispose  of  them,  would  not  pass  to  the  assignees  of  the  banker,  because 
the  banker  is  a  factor  as  to  bills.  We  admit  that  the  cases  quoted  do  none  of  them 
come  up  to  this.  In  this  sense  we  said  in  our  former  judgment  that  we  went  one 
step  beyond  those  [338]  cases,  the  purpose  being  in  this  case  fulfilled  by  sale,  and 
not  as  in  those,  violated  or  unperformed ;  but  the  principles  on  which  we  decide 
this  case  are,  as  we  consider,  well  established,  and  though  new  in  this  instance,  so 
far  as  we  know,  the  action  in  our  judgment  may  be  supported  on  the  broad 
principle  of  the  general  right  of  the  principal,  whether  disclosed  or  not,  to  sue 
on  a  parol  contract  of  sale  of  his  property  made  by  his  agents,  where  no  bar  exists 
to  its  exercise.  The  cases  in  which  an  action  for  money  had  and  received  have  been 
maintained  for  the  proceeds  of  bills  knowingly  and  tortuously  acquired,  fall  short 
of  this,  for  they  are  supportable  on  the  same  grounds  as  the  case  of  Taylor  v. 
Pluiner  (3  Mau.  and  Sel.  574),  on  the  title  to  the  proceeds  following  the  title  to  the 
property,  and  the  equitable  nature  of  the  action  founds  a  consideration  on  the  un- 
conscientious retention  of  another  man's  money:  on  this  the  privity  of  contract  in 
those  actions  is  founded.  But  a  contract  of  sale  requires  a  real  privity  of  contract, 
and  we  think  it  important  not  to  evade  this  rule,  nor  to  go  beyond  the  known 
principles  of  the  law  of  principal  and  agent :  these  principles  we  consider  to  be 
founded  on  reason,  and  to  promote  the  convenience  of  mankind,  and  to  be  favour- 
able to  commerce,  wherein  so  many  transactions  must  necessarily  be  done 
through  the  agency  of  third  persons.  In  our  opinion  the  common  form  of  in- 
debitatus assumpsit  is  applicable.  A  bill  for  this  purpose  might  be  well  described 
M  '  goods,'  Comyn's  Dig.,  tit.  '  Biens,'  (C.)  or  as  wyares  and  merchandize.  In  fact, 
it  is  by  the  law  merchant  that  it  has  its  assignable  quality,  differing  from  ordinary 
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a  of  anion.  As  it  passes  a  legal  right,  no  difficulty  arises  about  the  con- 
tion.  In  ...Minna  [339]  lion  of  our  opinion,  on  the  form  of  the  count,  ii  is 
to  be  observed  thai  the  case  of  Lawton  v.  Hickman  (!)  Q.B.  Rep.  563)  is  an  express 
authority,  thai  the  words,  'goods  and  chattels'  in  a  common  mdeHtatus  count 
bave  not  a  narrow  sense,  bul  convey  the  general  meaning  of  the  terms.  In  that 
case  they  were  held  to  include  shares;  nor  is  this  at  all  opposed  to  the  case  in  which 
it  was  decided  thai  a  sale  of  shares  was  not  within  the  Statute  of  Frauds  ;  the  words 
in  that  Statute  hear  a  limited  meaning,  because  the  context  shows  that  to  have  been 
the   intention.      It    was  not    necessary  to  declare  specially,  since  the   real  contract 

nothing  which  makes  a  special  assumpsit  necessary.  The  argument  that  the 
contracl  oughl  to  have  been  specially  declared  on,  was  founded  on  the  hypothesis 
that  there  was  nothing  to  act  on  hut  the  agreement  of  April  deposed  to  by  Fergusson. 
W.  .tie.  however,  of  opinion,  that  it  would  not  have  been  necessary  to  declare 
specially,  even  on  that  contract.  Mr.  Morton  contended,  that  the  Court  should 
construe  the  contrad  of  the  7th  of  January,  as  including  special  terms  as  to  pay- 
ment. His  argument  that  a  contract,  if  adopted,  should  be  adopted  in  toto,  treats 
the  contracl  as  containing  terms  which  it  does  not  include;  he  would  have  it  con- 
strued in  suhstanee  as  amounting  to  this, — in  consideration  of  my  advancing  to 
you  funds  to  enable  you  to  redeem  the  hills,  you  shall  sell  them  to  me,  and  take 
payment  by  my  writing  off  the  deht  from  you  to  me  pro  tomto ;  in  other  words,  we 
are  called  upon  to  add  to  and  vary  the  written  contract  by  inference  from  facts. 
This  is  as  much  opposed  to  the  rules  of  evidence  as  if  the  variance  was  to  be  made 
by  direct  testimony.  That  no  such  variation  could  be  made  by  direct  testimony 
is  dear,  see  [340]  Ford  v.  Yates  (2  Scott,  N.R.  G45),  and  Sharlah  v.  Benecke,  in  the 
Common  Pleas,  April  27,  1850,  reported  in  the  "  Law  Times  "  of  May  25,  1850.  If 
the  law  permitted  this  variation,  still  the  facts  are  not  strong  enough  for  the 
inference.  It  was  contended,  that  this  must  have  been  the  contract,  viz.  that  pay- 
ment was  to  have  been  made  by  writing  off  the  deht  pro  tanto,  from  Oswald.  Seal 
and  Co.  to  the  Defendant,  because  the  time  was  a  time  of  great  commercial 
distress;  and  the  Defendant,  though  a  wealthy  man,  was  somewhat  pressed  himself, 
and  unwilling  to  make  larger  advances,  and,  therefore,  that  he  would  not  make 
an  unsecured  advance;  but,  on  the  other  hand,  it  is  to  be  observed,  that  this  mode 
of  payment  would  have  been  anything  but  satisfactory  to  the  Plaintiffs,  who  could 
not  l.c  expected  to  be  quiet  under  it;  that  the  guarantee  was  then  supposed  to  be 
in  force,  under  which,  if  in  force,  liability  would  have  attached  upon  the  Defendant 
in  respect  of  this  transaction,  unless  the  evil  was  repaired;  that  he  had  a  great 
interest  in  the  stability  of  the  house  in  which  one  of  his  sons  was  a  partner,  and 
which  was  largely  indebted  to  him,  and  which  might  possibly,  if  it  had  been  able 
to  avert  the  dangers  of  its  then  position,  have  become  ultimately  able  to  secure  the 
Defendant  from  loss,  and  perhaps  might  have  become  prosperous;  and  that  the 
refusal  of  this  assistance  might,  and  probably  would,  have  caused  them  to  suspend 
payment,  for  it  is  in  proof  that  they  were  greatly  indebted,  were  much  distressed 
for  money,  and  were  unable  to  take  up  their  promissory  note  given  to  the  Agra 
Hank.  As  these  terms  do  not  form  a  part  of  the  contract,  the  argument  fails. 
There  is  no  plea  of  payment  on  record;  and,  if  there  had  been  one  on  the  record, 
[341]  Buch  a  plea  could  not  have  been  supported  on  the  facts  on  which  this  argu- 
ment proceeds,  see  Todd  v.  Reid  (\  Barn,  and  Aid.  210),  and  Bartlett  v.  Pentland 
|  in  Barn,  and  Ores.  760)  ;  and  on  the  same  points  the  case  of  Barker  v.  Greenwood 
Cl  You.  and  Coll.  Ill)  may  lie  consulted;  as  also,  Sir  E.  Sugden's  Vendors  and 
Purchasers,  vol.  i.  p.  71  (tenth  edit.).  Any  man  buying  of  an  ordinary  agent  must 
he  presumed  to  know  that  he  cannot  pay  the  principal  by  giving  credit  in  account 
to  the  agent,  for  the  private  debt  of  the  agent  to  himself;  that  would  be,  as  the 
Court  said  in  Todd  v.  Reid,  "  an  attempt  to  pay  the  debts  of  one  person  with  the 
money  of  another  :  "  for  like  reason  he  must  be  presumed  to  know  that  if  he  assists 
by  an  advance  a  fraudulent  agent  for  sale,  who  has  improperly  pledged  his 
principal's  goods,  to  redeem  and  get  hack  the  goods,  and  then  purchases  the  same 
of  the  agent,  he  cannot  pay  for  them  by  writing  off  that  advance  by  himself  to  the 
agent.  The  principal  might  as  well  remain  subject  to  the  first  lien  as  the  new,  and 
unless  it  he  a  transfer  of  the  lien  it  cannot  stand  against  the  principal.  The 
ignorance  which  protected  the  first  dealer  does  not  exist  in  the  case  of  the  second. 
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Set  off  is  out  of  the  question,  as  the  agent  was  known  throughout  to  be  an  agent. 
It  is  necessary  to  say  a  few  words  in  this  case  on  the  evidence.  Fergusson's  evidence, 
taken  de  bene  esse,  and  on  the  first  trial,  was  put  in  by  the  Defendant  to  establish 
a  contradiction  between  his  testimony  then,  and  on  this  last  trial.  Being  evidence, 
the  facts  stated  in  all  the  examinations  are  before  the  Court.  A  book  of  the 
Defendant's,  which  was  not  properly  admissible,  was  tendered  in  evidence,  to  prove 
an  entry  or  entries  signed  by  OsM'ald.  The  attention  of  the  Court  was  [342]  called 
to  these  entries.  Mr.  Ritchie  was  proceeding  to  object  to  the  reception  in  evidence 
of  the  book  and  of  the  entries,  contending  that  the  agent's  subsequent  declarations 
were  not  evidence,  when  the  Chief  Justice,  observing  on  the  particular  nature  ov 
them,  remarked,  that  as  they  were  consistent  with  the  Plaintiffs'  case,  there  seemed 
to  be  no  use  in  objecting;  on  this  Mr.  Ritchie  withdrew  the  objection.  This,  how- 
ever, did  not  make  other  entries  in  the  same  book  evidence;  and  Mr.  Ritchie  states, 
and  we  have  no  doubt  truly  states,  that  he  was  not  cognizant  of  the  other  entry,  or 
assenting  to  its  being  received  in  evidence.  Certainly  the  Court  did  not  decide  on 
the  admissibility  of  any  entry,  and  would,  if  the  objection  had  been  pressed,  have 
rejected  those  first  tendered  in  evidence:  and  if  it  were  of  any  importance  to  decide 
on  the  point,  we  should  hold  that  entry  not  in  proof  :  but  in  our  view  of  the  evidence, 
the  contest  about  these  entries,  and  their  correct  import,  is  beside  the  real  question 
in  the  cause,  because  the  Defendant  does  not  contend  that  he  paid  Rs.  60,000,  the 
price  of  the  bills,  plus  Rs.  55,000  advanced  for  the  redemption,  but  only  one  sixty 
thousand  in  all,  viz.  Rs.  55,000  advanced  for  the  redemption,  and  five  thousand 
carried  to  the  credit  on  account  of  the  firm  of  Oswald,  Seal  and  Co.  with  the 
Defendant.  If  this  could  avail  as  payment,  it  should  have  been  pleaded  ;  but  for 
the  reasons  already  given  we  think  it  could  not  have  beeji  so  pleaded.  Two  objec- 
tions yet  remain  to  lie  noticed  ;  the  first,  advanced  by  Mr.  Morton,  that  the  in- 
dorsement by  Oswald,  Seal  and  Co.,  on  the  bill  prevented  the  Plaintiffs'  suing, 
since  the  Defendant  purchased  as  much  on  that  indorsement  as  on  the  drawer's 
and  first  indorser's  title.  This  argu-[343]-ment,  though  ingenious,  appears  to  us 
unfounded  :  the  indorsement  by  Oswald,  Seal  and  Co.  was  to  the  Bank ;  the  bills 
coming  back  to  the  agents,  the  property  in  this  bill  reverted  to  the  principals,  not- 
withstanding the  indorsement  on  them,  they  incurred  liability,  but  did  not  obtain 
property  in  themselves  by  it ;  therefore,  the  sale  was  still  of  the  Plaintiffs'  bill.  If 
it  enhanced  the  value,  which  does  not  appear,  that  is  not  a  point  on  which  a  vendee 
can  rely  to  defeat  the  action  on  the  bill.  If  an  agent  were  to  induce  and  advance 
a  sale  by  giving  his  own  collateral  engagement  for  the  goodness  of  the  title  or 
article,  it  would  not  in  any  way  affect  the  principal's  right  to  sue  on  the  contract  of 
sale  ;  and  if  the  argument  were  well  founded,  it  might  equally  affect  the  title  to  sue 
by  Oswald,  Seal  and  Co.,  since  it  might  be  ur<>ed  that  the  Defendant  bought  as 
much  on  the  drawer's  and  first  indorser's  names,  as  on  that  of  the  second  indorser. 
The  other  objection  was  urged  by  Mr.  Dickens,  that  if  a  remedy  exists,  it  is  in 
equity,  and  not  at  law.  It  is  not  necessary  to  say  whether  the  Plaintiffs  might  have 
sued  in  equity ;  if  they  could,  it  must  have  been  on  a  different  view  of  the  case  from 
that  advanced  to  support  this  action,  in  a  case  of  fraud  or  unfair  dealing  with  the 
bills,  constituting  them  trustees  as  to  the  bills  or  their  proceeds.  In  our  opinion, 
this  legal  right  to  sue  on  the  contract  of  sale  exists,  and  that  is  all  that  we  are  called 
upon  to  decide  in  this  action.  We  think  that  the  Plaintiffs  are  entitled  to  retain 
their  verdict  on  the  count  for  goods  and  bills  sold.  The  Plaintiffs  have  not,  i.. 
our  opinion,  made  out  any  case  for  entering  their  verdict  on  any  other  count.  Ik' 
there  was  a  sale,  then  the  money  received  by  the  Defendant  on  a  re-sale  by  him, 
[344]  was  money  received  to  his  own  use,  and  not  to  that  of  the  Plaintiffs;  and  as 
to  the  account  stated,  Brown  speaks  uncertainly  as  to  the  amount ;  nor  is  it  clear 
whether  the  admission  refers  to  this  contract  of  the  7th  of  January,  or  to  that 
alleged  by  Fergusson  to  have  been  the  real  contract." 

From  this  judgment  the  present  appeal  was  brought. 

The  Appellant  submitted  that  the  judgment,  so  far  as  regarded  the  rule  obtained 
by  him,  ought  to  be  reversed,  for  the  following  reasons: — ■ 

First.  Because  the  Respondents,  by  indorsing  and  remitting  the  bills  of  exchange 
to  Oswald,  Seal  and  Co.,  transferred  to  them  both  the  possession  and  property  in  the 
hills,  and  the  latter  indorsed  and  negotiated  the  same  for  value. 
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Second.  Because  the  effect  of  the  advertisement  of  Oswald,  Seal  and  Co.,  the 
holders,  was  to  induce  the  public  to  believe  that  they  had  power  to  sell,  indorse 
and  negotiate  the  bills;  which  they  accordingly  did  to  third  parties,  and  the  Appel- 
lant became  afterwards  the  purchaser  under  the  indorsement  of  Oswald,  Seal  and 
Co.,  bona  fi</e,  and  for  value. 

Third.  Because  the  Respondents  were  not  entitled  to  recover,  and  ought  not  to 
have  recovered,  anything  under  the  count  for  goods  sold  and  delivered. 

the  other  hand,  the  Respondents  submitted,  that  the  judgment  of  the  Supreme 
Court  ought  to  be  affirmed. 

First.  Because  the  bills  having  been  transmitted  to  the  firm  of  Oswald,  Seal  and 
Co.  by  the  Respondents,  and  held  by  that  firm  as  their  agents,  they  were  en-[345]- 
titled  to  adopt  the  sale  made  by  the  firm  to  the  Appellant  as  made  by  themselves, 
and  or  their  account,  and  to  recover  the  price  from  the  Appellant,  as  vendee,  the 
firm  of  <  tawald,  Seal  and  Co.  having  no  lien  upon  the  bills,  as  against  the  Respondents, 
and  being  bound  to  dispose  of  them  on  the  Respondents'  account,  and  for  their  benefit. 

Second.  Because,  as  the  Appellant  well  knew  all  the  circumstances  under  which 
the  bills  were  transmitted  to  the  firm  of  Oswald,  Seal  and  Co.  by  the  Respondents, 
and,  under  which  they  were  held  by  that  firm,  he  could  not  set  up,  as  against  the 
Respondents,  any  right  in  the  firm  of  Oswald,  Seal  and  Co.  to  sell  them  on  their 
own  account,  and  in  contravention  of  the  right  of  the  Respondents,  as  he  would 
thus  become  a  party  to  a  fraud  upon  the  Respondents,  and  be  enabled  to  take 
advantage  of  his  own  wrong. 

Third.  Because  bills  of  exchange,  and  other  securities  for  money,  being  the 
subjects  of  sale,  the  principles  applicable  to  the  sale  of  goods  and  chattels  must  be 
applicable  to  the  sale  of  such  instruments,  and  when  sold  by  an  agent  must  be  deemed 
to  be  sold  subject  to  the  rights  of  the  principal,  so  as  to  entitle  him  to  the  benefit  of 
the  contract. 

Fourth.  Because,  the  judgment  having  been  entered  generally  upon  the  whole 
record,  enough  was  shown  upon  the  evidence  to  entitle  the  Respondents  to  retain  that 
judgment  upon  some  one  or  more  of  the  other  counts  of  the  plaint,  even  if  the 
Appellate  Court  should  lie  of  opinion,  that  there  is  not  sufficient  to  support  the 
judgment  upon  the  count  for  goods  and  bills  of  exchange  sold  and  delivered  to  the 
Appellant. 

They  also  prayed,  that  the  damages  might  be  in-[346]creased  by  adding  the 
amount  of  interest,  at  G  per  cent,  upon  the  sum  of  J\s.  60,000,  from  the  7th  of 
January,  L848. 

The  Attorney-General  (Sir  A.  Cockburn),  and  Mr.  Leith,  for  the  Appellant. — ■ 
It  cannol  be  questioned,  that  the  Respondents,  by  remitting  the  bills  in  blank, 
authorised  Oswald,  Seal  and  Co.  to  dispose  of  them,  in  their  discretion,  as  prin- 
cipals, and  that  power  they  exercised  ;  first,  by  depositing  them  with  the  Agra  Bank 
for  an  advance  of  money,  and  afterwards  by  indorsing  and  selling  them  to  the 
Appellant  for  a  bona  fide  consideration.  Although  it  is  perfectly  true,  that  if  bill 
are  put  into  the  hands  of  a  party  for  a  specific  purpose,  he  is  bound  to  deal  with 
them  in  the  manner  directed,  yet,  in  the  present  case.  Oswald,  Seal  and  Co.  were  not 
directed  to  deal  with  the  bills  in  any  particular  way;  they  were  to  put  them  in  the 
market  and  apply  the  proceeds.  The  letter  remitting  the  bills  amounts  to  no  more 
than  a  direction  from  one  merchant  to  another  to  sell  bills,  indorsed  by  the  sender 
on  the  sender's  account,  and  to  carry  them  to  the  sender's  general  account.  It  was 
a  letter  of  advice  and  direction,  and  such  notice  in  no  wise  bound  the  Appellant  to 
see  that  the  directions  with  respect  to  the  application  of  the  proceeds  was  carried 
into  effect.  However  repreh<  nsible  Oswald,  Seal  and  Co.'s  conduct  may  be  in  neglect- 
ing  to  apply  the  proceeds  to  the  purchase  of  the  opium,  that  cannot  affect  the 
Appellant,  a  third  party  ;  he  treated  Oswald,  Seal  and  Co.  alone  as  principals;  there 
was  qo  privity  of  contra,)  between  the  Appellant  and  Respondents,  he  did  not  buv 
the  [347]  bills  from  Oswald.  Seal  and  Co.  as  the  bills  of  the  Respondents.  The  bills 
were  advertised  for  sale,  and  he  became  the  purchaser.  The  action  was  wronf 
in  form,  it  ought  to  have  been  upon  a  special  contract,  but  in  any  circumstance  the 
Respondents  were  not  entitled  to  recover  under  the  count  for  goods  sold  and 
delivered. 

They  referred  to  Bolton  v.  Putter  (1  Bos.  and  Pul.  539),  Wookey  v.  Pole  (4  Barn. 
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and  Aid.  1),  Collins  v.  Martin  (1  Bos.  and  Pul.  648),  May  v.  Chapman  (16  Mee.  and 
Wels.  355),  and  Buchanan  v.  Findlay  (9  Barn,  and  Cr.  738). 

Sir  Frederick  Thesiger,  Q.C.,  and  Mr.  Badeley,  for  the  Respondents,  were  not 
called  upon  to  support  the  judgment. 

They,  however,  submitted,  that  the  Respondents  were  entitled  to  have  the  damages 
increased,  by  allowing  interest  upon  Rs.  60,000,  from  the  7th  of  January,  1848,  as 
the  contract  was  for  sale  of  the  bills,  with  interest  from  that  date. — [Sir  John  Jervis  : 
Have  we  any  power  to  increase  the  verdict?  There  are  no  facts  to  raise  such  a 
question.  The  contract  you  refer  to  is  between  Muttyloll  Seal  and  Oswald,  Seal  and 
Co.  The  bills  do  not  bear  interest  at  the  date,  but  at  the  maturity.  When  was 
that?] — Six  months  after  sight. — [Sir  John  Jervis:  That  depends  upon  the  pre- 
sentment, and  you  have  no  proof  of  its  maturity.]  (As  to  the  power  of  the  Judicial 
Committee,  under  its  common  law  jurisdiction,  to  give  subsequent  interest  on  a 
judgment  debt,  see  The  Bank  of  Australasia  v.  Breillat,  6  Moore's  P.C.  Cases,  152.) 

[348]  Sir  John  Jervis. — We  are  of  opinion  in  this  case,  that  the  judgment  of  the 
Court  below  should  be  affirmed.  It  is  not  necessary,  in  the  view  which  we  take  of  the 
case,  to  enter  at  any  length  into  the  circumstances  of  it,  in  order  to  ascertain  whether, 
if  the  count  for  goods  sold  and  delivered  could  not  have  been  supported,  the  verdict 
might  have  been  retained  on  any  other  part  of  the  record;  nor  to  enter  into  an 
examination  of  the  various  cases  which  were  collected  or  cited  by  the  learned  Chief 
Justice  in  the  Court  below,  because  we  think,  upon  a  very  short  and  clear  ground, 
that  the  verdict  was  right,  and  that  the  judgment  ought  to  stand  on  the  count  for 
goods  sold  and  delivered. 

The  Appellant's  counsel  have  argued  upon  four  grounds  ;  first,  that  there  was  no 
privity  of  action  in  the  contract  between  the  parties;  second,  that  the  form  of  action 
upon  the  common  count  of  indebitatus  assumpsit  is  misconceived ;  third,  that  the 
house  of  Oswald,  Seal  and  Co.  were  entitled  to  act  as  principals;  and  fourth,  that 
the  title  which  the  Agra  Bank  had,  was  transferred  to  Muttyloll  Seal;  and  that, 
therefore,  he  is  not  affected  by  anything  that  took  place  originally  between  the 
parties.  The  two  last  are  merely  illustrations  of  the  first  proposition,  as  they  put 
them  forward  as  points  of  pleading. 

Now,  we  think  we  must  assume,  not  only  upon  the  evidence  of  Fergusson,  but 
upon  the  probabilities  of  the  case,  that  Muttyloll  Seal  knew  of  the  transactions  that 
had  taken  place  between  Oswald,  Seal  and  Co.,  and  Dent  and  Co.,  because  Fergusson 
swears  distinctly,  that  he  communicated  to  Muttyloll  Seal,  who  was  the  agent  of  that 
firm,  at  Calcutta,  from  time  to  time,  what  occurred  :  that  he  communicated  the 
letter  [349]  sent  by  Dent  and  Co.,  dated  the  29th  of  October,  1847,  and  that  Muttyloll 
Seal  knew  that  the  opium  account  was  squared,  with  the  exception  of  this  sum, 
ainount'"ng  to  £6000.  And  further,  it  is  highly  probable,  that  such  should  have 
bi  m  do*ie,  because  Muttyloll  Seal  was  under  guarantee,  that  their  business  should 
be  properly  carried  on.  Therefore,  we  must  assume  that  he  knew  of  the  letter, 
and  th°  answer  of  the  27th,  which  was  sent  to  him,  and  that  satisfies  us  that  the 
hills  were  sent,  in  the  terms  of  the  letter,  to  realise  and  the  proceeds,  to  be  placed 
to  the  opium  account,  and  was  answered  in  these  respects  by  the  letter  of  the  28th 
"f  December;  the  bills,  therefore^  were  sent  to  them  with  a  specific  appropriation, 
to  he  realised,  either  by  discount  or  sale,  and  the  proceeds  were  to  be  placed  to  the 
credit  account.  Muttyloll  Seal,  therefore,  knowing  that  such  was  the  case,  and 
knowing  that  Oswald,  Seal  and  Co.  were  the  agents  of  Dent  and  Co.,  it  becomes  un- 
important to  consider,  whether  he  purchased  the  bills  on  the  7th  of  January,  as  one 
party  says,  or  on  the  11th  of  April,  with  a  fraudulent  ante-dating  of  the  contract, 
as  the  other  party  says;  because  it  is  quite  plain  that  with  a  knowledge  of  the  fact, 
and  knowing  that  Oswald,  Seal  and  Co.  were  the  agents  of  Dent  and  Co.,  he  did 
purchase  the  bills.  It  is  quite  plain,  looking  at,  the  transaction,  with  the  invoice 
and  the  debit  note  on  the  one  side,  that  he  takes  credit  for  the  amount  of  these  bills 
sold,  and  debits  them  on  the  other  side  with  the  price  paid  for  them;  that  it  was  a 
transaction  for  the  sale  of  these  identical  bills,  and  that  being  so,  it  is  plain,  that  the 
count  for  goods  sold  and  delivered  is  supported,  because  there  is  a  sale  by  the  agents 
entitled  to  sell,  and  the  [350]  simple  question  then  would  be,  what  has  been  the 
consequence?     Although  it  is  true  that  Oswald,  Seal  and  Co.  had  authority  to  sell, 
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yet,  having  sold,  the  person  who  is  the  purchaser  must  account  to  the  principals  for 
the  proceeds.  If  he  honestly  paid  over  the  proceeds  to  Oswald,  Seal  and  Co.,  that 
would  be  a  paymenl  to  Denl  and  Co.  It  should  have  been  pleaded,  if  he  had  a  Bet 
off,  and  for  any  other  transaction  thai  would  have  been  a  good  set  off.  But  there  werg 
no  pleas  on  the  record  to  meet  Buch  fact.  That  is  sufficient  to  dispose  of  this  case, 
It  is  useful,  however,  to  observe,  in  order  that  it  may  not  be  supposed  that  we  are 
eding  on  technical  form  or  grounds,  that  the  question  raised  on  the  pleadings 
in  this  case  substantially  affects  the  justice  if  the  case:  if  there  had  been  a  plea  of 
payment,  which  the  facts  of  this  case  would  not  support,  the  effect  of  that  plea  nobody 
could  doubt.  These  bills  having  been  pledged  with  the  Agra  Bank,  when  the  time 
for  taking  them  up  arrived,  Muttyloll  Seal  did  not  become  indorser  for  value  of 
the  bills,  but  in  truth  lent  money  to  Oswald,  Seal  and  Co.,  to  whom  he  was  under 
guarantee,  for  the  mere  purpose  of  redeeming  the  bills.  As  he  knew  they  were 
remitted  for  the  specific  purpose  of  purchasing  opium,  he  had  no  right,  with  the 
knowledge  of  that  fact,  to  apply  them  for  the  purpose  of  paying  the  debt  of  Oswald, 
Seal  and  Co.  Therefore,  that  would  not  have  been  sufficient  evidence  to  support  the 
plea  of  payment,  and  in  no  event  would  the  judgment  have  been  affirmed  for  the 
Plaintiff  in  error.  Looking  to  the  judgment  in  the  Court  below,  therefore,  we  are 
of  opinion,  that  such  judgment  must  be  affirmed,  but  that  there  is  no  ground  for 
giving  in-[351]-terest,  even  if  we  were  inclined  to  do  so;  there  are  no  facts  which 
could  be  the  basis  of  any  such  judgment.  The  judgment  of  the  Court  below  must, 
therefore,  be  simply  affirmed,  with  costs. 

[Mews'  Dig.  tit.  BILLS  OF  EXCHANGE,  A.  Form  and  Operation,  9.  Sale  of  bills,  o. 
■Appropriation  of  Securities  ;  Remittances  and  Bills,-  tit.  MONEY  COUNTS, 
c  For  money  had  and  received;  4.  Receiver's  Knowledge  of  title  to  money  or 
appropriation  ;  tit.  PAYMENT,  B.  Appropriation  of  Payment;  1.  By  debtor. 
S.C.  5  Moo.  Ind.  App.  328,  cf.  Litt  v.  Martindale,  1856,  18  C.B.  314.] 


ON  APPEAL  FROM  THE  SUPREME  COURT  AT  CALCUTTA. 

ROBERT    CASTLE    JENKINS    and    Others —Appellants  ;    HENRY    HEYCOCK  — 

Respondent  *  [June  14,  1853]. 

The  warranty  of  seaworthiness  in  a  time  policy,  at  the  commencement  of  the 
risk,  is  not  a  continuing  obligation  cast  upon  the  assured  while  the  risk  is 
running.  So  held  by  the  Judicial  Committee,  affirming  the  judgment  of 
the  Supreme  Court  at  Calcutta,  in  an  action  brought  for  a  total  loss,  by 
stranding,  within  the  time  of  the  running  of  the  policy,  after  leaving  an 
intermediate  port,  the  defence  being,  that  at  the  time  of  the  loss  the  vessel 
was  unseaworthy  by  reason  of  an  insufficient  crew,  she  having  sailed  from 
the  intermediate  port  without  sufficient  hands  to  work  the  vessel,  although 
she  had  a  sufficient  crew  at  the  time  she  started  for  the  voyage. 

f,(mble. — There  is  no  implied  warranty  of  seaworthiness  in  a  time  policv  [8 
Moo.  P.C.  359,  360]. 

This  was  a  question  of  marine  insurance,  the  point  involved  beiug,  whether,  in 
a  time  policy,  the  vessel  being  seaworthy  at  the  commencement  of  the  risk,  any 
unseaworthiness,  by  reason  of  the  insufficiency  of  her  crew,  at  a  subsequent  time, 
avoided  the  policy. 

The  action  was  upon  a  policy  of  insurance  upon  the  steam  ship  Emma,  brought 
by  the  Respondent  and  one  Stewart  (since  deceased),  the  registered  owners,  and 
parties  assured,  against  the  Appellants,  the  under-[352]-writers.     The  declaration 

•  Present  :  The  Chief  Justice  of  the  Common  Pleas  (Sir  John  Jervis),  the  Right 
Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir 
Edward  Ryan,  and  the  Righl  Hon.  Sir  John  Patteson. 
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was  for  a  total  loss  by  stranding.  The  Defendants  pleaded  eight  pleas  to  the 
declaration :  the  material  pleas  were  the  seventh,  that  the  ship  was  not  seaworthy, 
and  the  eighth,  that  after  the  making  the  policy,  and  before  the  time  covered  by 
the  policy  had  expired,  and  whilst  the  steamer  was  lying  safely  at  anchor,  to  wit, 
in  the  Madras  roads,  the  steamer  became  unseaworthy,  not  by  reason  of  any  of  the 
risks  or  perils  covered  by  the  policy  of  insurance,  but  by  reason  of  the  desertion  of 
a  great  number  of  her  crew,  and  not  otherwise.  '  And  that,  after  the  steamer  had 
become  in  manner  aforesaid  unseaworthy,  and  before  any  necessity  had  arisen 
for  the  steamer  leaving  her  anchorage  in  the  Madras  roads  for  any  other  port  or 
place,  the  master  might,  by  reasonable  care  and  diligence,  have  procured,  at  Madras, 
a  fit  and  proper  crew  for  the  due  navigation  of  the  steamer,  in  the  place  and  stead 
of  those  who  deserted  from  the  steamer  as  aforesaid ;  but  that  he  wholly  neglected 
so  to  do.  And  that  afterwards,  and  whilst  the  steamer  was  so  incompletely  manned 
and  equipped,  and  before  any  necessity  had  arisen  for  the  steamer  leaving  her  anchor- 
age at  Madras,  the  steamer  proceeded  on  a  voyage  from  Madras  to  Vizagapatam  ;  and 
that,  whilst  the  steamer  was  so  proceeding  on  her  voyage,  the  steamer,  by  reason  of  her 
being  so  improperly  manned  and  equipped,  and  of  there  not  being  fit  and  proper 
persons  on  board  the  steamer  to  take  fit  and  proper  soundings  during  her  last- 
mentioned  voyage  from  Madras  to  Vizagapatam,  was  run  ashore  and  wholly  lost, 
in  manner  in  the  plaint  alleged. 

The  Plaintiffs  joined  issue  on  all  these  pleas,  except  the  eighth,  to  which  they  filed 
the  following  [353]  demurrer : — That  the  eighth  plea  did  not  disclose  any  defence  to 
the  action,  inasmuch  as  it  merely  alleged  that,  after  the  making  the  policy  and  the 
commencement  of  the  risk,  the  master  and  crew  of  the  ship  neglected  their  duty,  and 
the  ship,  by  reason  thereof,  became  unseaworthy ;  whereas  the  policy  of  insurance 
did  not  contain,  nor  does  the  law  imply,  any  warranty  on  the  part  of  the  assured 
for  the  continuance  of  the  seaworthiness  of  the  vessel  after  the  commencement  of 
the  voyage  or  risk,  or  for  the  performance  of  their  duty  by  the  master  and  crew 
during  the  whole  of  the  voyage,  or  period  insured  ;  and  that  the  plea  did  not  aver  or 
show  that  the  Plaintiffs,  or  the  persons  interested  in  the  insurance,  had  any  notice 
of  the  alleged  desertion  of  the  crew,  or  of  the  vessel  having  been  improperly  manned 
upon  her  voyage  from  Madras  to  Vizagapatam ;  and  that  the  plea  did  not  sufficiently 
show  that  the  loss  of  the  steamer  was  attributable  to  the  alleged  negligence  or  mis- 
conduct of  the  master  or  crew,  or  how  and  by  what  means  it  was  so  attributable. 

The  point  marked  for  argument  was,  that  the  law  did  not  imply  any  warranty 
on  the  part  of  the  assured,  for  the  continuance  of  seaworthiness  after  the  commence- 
ment of  the  voyage  or  risk. 

The  demurrer  was  argued  on  the  4th  of  July,  1850,  before  Sir  Lawrence  Peel, 
Chief  Justice,  and  Sir  James  Colville,  when  judgment  was  given  for  the  Plaintiff. 
On  the  18th  of  February,  1851,  the  cause  was  tried.  It  appeared  from  the  evidence 
at  the  trial,  that  the  policy  was  a  time  policy,  and  the  insurance  was  to  endure  for 
a  period  of  four  months;  namely,  from  the  14th  of  April,  1849,  until  the  14th  of 
August  following.  During  the  period  covered  by  the  policy,  the  [354]  Emma, 
which  was  a  coasting  vessel,  made  several  voyages  from  Madras  to  the  northern  and 
southern  ports  of  the  Coromandel  coast.  And,  on  her  last  voyage,  she  departed 
from  Madras  for  the  northern  ports  on  the  12th  of  June,  1849.  Two  lists  of  seamen, 
comprising  the  crew  of  the  Emma,  before  the  date  of  the  policy,  and  on  the  20th  of 
April,  1849,  were  put  in  evidence.  The  evidence  was  conflicting,  some  of  the  wit- 
nesses, including  the  master  and  chief  mate  of  the  Emma,  thinking  the  crew  sufficient 
in  number  and  force,  while  other  witnesses  deposed  that  the  lists  themselves  showed 
an  insufficient  crew.  On  the  question  of  the  number  of  men  which  would  con- 
stitute a  sufficient  complement  for  the  proper  navigation  and  service  of  the  Emma, 
much  evidence  was  taken  in  the  cause.  It  further  appeared  that  the  Emma,  after 
her  last  arrival  at  Madras  on  the  5th  of  June,  lay  there  until  the  12th  of  June;  and 
that,  before  she  left  the  Madras  roads  on  that  day,  nearly  the  whole  of  the  seamen 
were  discharged,  the  officers,  firemen,  servants,  and  a  single  lascar  only  remaining. 
Some  other  men  appeared  to  have  been  taken  on  board  before  the  ship  left,  but  the 
number  with  which  the  Emma  departed,  it  was  insisted  by  the  Defendant,  were  not 
sufficient  for  the  navigation  of  the  ship.  It  was  not  in  dispute,  that  the  number 
Hi  ihe  crew  had  been  materially  diminished  since  the  preceding  voyage,  and  the 
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cause  of  the  discharge  of  the  greater  pan  of  the  crew  at  Madras  was  not  explained. 

TheCaptain,  in  his  evidence,  Btated,  thai  the  discharged  men  were  not  under  contract 
on,  and  thai  he  mighl  have  prevented  them  from  leaving  by  giving  them  higher 
a      [1  was  uo1  suggested  thai  the  men  left  the  ship  [355]  owing  to  any  complain! 

specl  of  wages,  or  even  any  dissatisfaction  with  the  wages  they  received;  on 
ontrary,  the  chi<  f  mate  stated,  that  the  reason  of  the  discharge  was  to  reduce 
the  crew,  with  a  view  to  diminish  the  expense,  and  that  it  was  intended  to  replace 
them  with  other  men  at  a  future  time;  and  it  was  proved  that  a  further  crew  was 
ord«  red  to  be  engaged  to  join  the  ship  at  Coringa  by  the  time  she  arrived  there. 
On  the  1 3th,  the  day  after  the  Emma  left  the  Madras  Roads,  she  ran  aground,  on  her 
,.  to  Monsoorcottah,  in  fair  weather,  on  a  sandy  beach.  Efforts  were  made 
for  some  hours  to  gel  her  off,  bul  her  hull  became  imbedded  in  the  sand,  and  the  ship 
i:  v.inu  a  total  wreck,  and  was  abandoned.  The  loss  was  attributed  to  the  insufficiency 
o\  tin   crew,  there  not  being  hands  enough  to  work  the  vessel. 

Upon  this  evidence  a  special  verdict  was  found  on  the  seventh  plea,  that  the 
ship  was  not  seaworthy;  namely,  that  she  was  seaworthy  at  the  time  the  policy 
was  entered  into,  and  had  a  competent  crew,  but  not  seaworthy  at  the  time  of  her 
lasi  departure  from  Madras,  and  at  the  time  of  loss;  the  number  of  the  crew  so 
altered  being  such,  as  to  render  her  unseaworthy ;  with  liberty  to  the  Plaintiffs  to 
move  on  such  last-mentioned  issue:  and  a  verdict  for  the  Defendants  on  the  other 
issues  for  the  amount  assured,  and  interest. 

The  Plaintiffs,  on  the  11th  of  March,  1851,  in  pursuance  of  the  liberty  given  to 
them,  obtained  a  rule,  calling  upon  the  Defendants  to  show  cause  why  the  verdict 
entered  for  the  Plaintiffs  on  the  issue  joined  on  the  seventh  and  last  plea  should 
not  lie  set  aside,  and  judgment  entered  for  the  Defendants  on  [356]  that  issue,  on 
the  ground  following:  that  the  policy  being  a  time  policy,  it  was  necessary  for  the 
Plaintiffs,  in  order  to  establish  seaworthiness,  to  prove  either  that  a  sufficient  crew 
was  engaged  for  the  whole  period  included  in  the  policy,  or  to  prove  that  the  crew, 
at  the  time  of  the  commencement  of  each  successive  voyage,  or  of  each  fresh  de- 
parture from  port,  was  a  sufficient  crew;  and  that  both  alternatives  were  negatived 
by  i  he  finding  of  the  Court. 

The  rule  nisi  came  on  for  argument  on  the  19th  of  March,  1851,  and  on  the 
following  day  the  .Supreme  Court  gave  judgment,  discharging  the  rule  with  costs. 
The  judgment  of  the  Court,  after  referring  to  the  cases  of  Dixon  v.  Sadler  (5  Mee. 
and  Wels.  405)  and  Sadler  v.  Dixon  (8  Mee.  and  Wels.  895),  proceeded  in  these 
terms:  "The  judgments  in  these  cases  affirm  this  position,  which  no  subsequent 
authority  in  the  least  degree  impeaches,  that  the  implied  warranty  of 
seaworthiness  is  not  one  for  continuing  seaworthiness,  but  only  of  sea- 
worthiness at  the  time  of  the  risk  commencing  or  attaching.  A  vessel 
may  be  seaworthy,  though  in  a  state  unfit  for  sea,  if  she  be  for  the  ordinary 
risk  to  which  she  then  is  exposed,  as  on  a  policy  at  and  from  a  port  where  the  risk 
attaches  on  her  whilst  in  harbour;  but  she  must,  ere  she  departs  on  her  voyagffl 
be  made  in  all  respects  equal  to  the  ordinary  sea  risks;  and  in  like  manner  her  due 
complement  of  hands  may  vary  at  different  stages  of  the  navigation  insured,  either 
as  to  number  or  the  quality  of  the  crew,  according  to  the  ordinary  risks  and  the 
ordinary  usage  of  the  navigation.  Thus  she  must,  to  fulfil  the  implied  warranty, 
take  on  board  a  pilot  in  certain  places  ;  but  it  [357]  would  be  preposterous  to  say 
that  she  nmsl  sail  from  the  Hooghly  with  a  Thames  pilot,  or  from  the  Thames  with 
a  Hooghly  pilot.  The  implied  warranty  as  to  crew  is,  in  its  nature,  nevertheless 
the  same  as  the  implied  warranty  as  to  the  hull  of  the  vessel,  its  sails,  furniture, 
equipments,  etc.:  it  is  not  a  warranty  in  a  case  for  continuing  seaworthiness." 
And,  after  referring  to,  and  commenting  upon.  Law  v.  H oiling sworth  (7  Term 
Rep.  ICO)  and  EoUingsworth  v.  Brodrick  (7  Add.  and  Ell.  40),  proceeded:  "The 
remote  causes  an-  not  regarded,  but  the  proximate  cause  is  merely  a  peril  of  the 
Bea,  though  caused  or  aggravated  by  their  neglect;  in  other  words,  the  owner 
insures  as  well  againsl  Bea  risks  so  occasioned,  as  inevitable  sea  risks.  If  the  owner 
did  expressly  warranl  thai  the  ship  should  in  all  respects  continue  seaworthv.  he 
would  be  liable,  from  whatever  cause  her  subsequent  unseaworthiness  proceeded; 
since,  by  our  law,  one  who  makes  a  positive  unqualified  covenant,  which  he  might 
have  qualified,  is  hound  generally,  because  he  did  not  limit  it;  therefore  the  owner 
would,  in  effect,  become  a  re-assurer  to  his  own  insurers,  pro  tanto — and,  therefore, 
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the  warranty,  which  arises  by  implication  of  law,  is  properly  limited  by  the  law 
to  the  commencement  of  the  risk.  In  the  case  of  Forsliaw  v.  C'habert  (3  I3rod.  and 
Bing.  158),  the  vessel  sailed  originally  with  an  incompetent  crew,  having  sailed 
with  three  only  for  the  port  of  destination,  ten  being  the  lowest  number  for  that 
port.  The  implied  warranty  is  a  condition  precedent,  not  a  condition  subsequent; 
and,  on  general  principles,  if  it  be  once  fulfilled,  the  contract  cannot  be  got  rid 
of  on  the  ground  of  some  subsequent  omission  bringing  about  that  state  of  things, 
[358]  which,  if  it  had  precedently  existed,  would  have  annulled  liability  under  the 
contract." 

The  judgment  against  the  Appellants  was  subsequently  signed  for  Rs.  47,767. 
7.  3  damages  and  costs. 

Against  which  judgment  the  present  appeal  was  brought. 

Mr.  Hare,  and  Mr.  Paterson,  (Sir  F.  Kelly,  Q.C.,  with  them,)  for  the  Appellants. 
— In  the  contract  for  insurance  there  is  an  implied  warranty  of  seaworthiness  on 
the  part  of  the  insurers,  and  a  competent  and  sufficient  crew  at  the  departure  of 
the  ship  for  sea  is  essential  to  such  seaworthiness.  It  was  necessary,  in  order  to 
establish  the  seaworthiness  of  the  ship,  for  the  Plaintiffs  to  prove,  either  that  a 
sufficient  crew  was  engaged  for  the  whole  period  included  in  the  policy,  or  to 
prove  that  the  crew,  at  the  time  of  the  commencement  of  each  successive  voyage, 
or  at  each  departure  from  port,  was  a  sufficient  crew.  Now  it  was  proved  at  the 
trial,  and  found  by  the  verdict,  that  when  the  ship  departed  on  her  voyage  she  was 
not  seaworthy,  by  reason  of  the  incompetency  of  her  crew,  and  that  she  was  lost 
from  that  cause.  It  must  be  admitted  that  seaworthiness  is  a  condition  precedent 
to  the  validity  of  a  policy.  Park  (Ch.  xi.,  p.  322,  7th  Edit.)  in  his  treatise  on 
Insurance,  thus  states  the  rule:  "  There  is  in  the  contract  of  insurance  a  tacit  and 
implied  agreement  that  everything  shall  be  in  that  state  and  condition  in  which  it 
ought  to  be,  and  therefore  it  is  not  sufficient  for  the  insured  to  say  that  he  did  not 
know  that  the  ship  was  not  seaworthy,  for  he  ought  to  [359]  know  that  she  was  so 
at  the  time  he  made  the  insurance.  The  ship  is  the  substratum  of  the  contract 
between  the  parties ;  a  ship  not  capable  of  performing  the  voyage  is  the  same 
as  if  there  were  no  ship  at  all ;  and  although  the  defect  may  not  be  known  to  the 
person  insured,  yet  the  very  foundation  of  the  contract  being  gone,  the  law  is 
)  clearly  in  favour  of  the  underwriter,  because  such  defect  is  not  the  consequence  of 
.  any  external  misfortune,  or  any  unavoidable  accident  arising  from  the  perils  of 
i  the  sea,  or  any  other  risk  against  which  the  underwriter  engages  to  indemnify  the 
i  person  insured."  Dour/las  v.  Scougall  (4  Dow.  269)  is  an  authority  in  support  of 
this  principle. — [Sir  John  Jervis :  Here  there  is  no  contract  to  argue  upon.  If 
the  insurer  impliedly  warrants  that  the  ship  is  seaworthy,  he  does  not  im- 
pliedly warrant  that  she  shall  continue  so;  there  is  no  mention  of  such 
a  contract  in  this  policy.  He  does  not  contract  that  she  shall  be  seaworthy 
i  at  her  departure  from  every  intermediate  port,  that  would  be  going  to  a  greater 
extent  than  there  would  be  in  a  voyage  policy.] — The  competency  or  incompetency  of 
the  crew  is  to  be  determined,  from  time  to  time,  according  to  the  nature  and 
exigency  of  the  voyage. — [Mr.  Pemberton  Leigh :  Lord  Campbell,  in  Gibson  v. 
Small  (4  H.L.  Cases,  353),  expressed  his  opinion,  that  there  is  not  in  a  time  policy, 
effected  on  a  vessel  when  abroad,  any  implied  condition  whatever  as  to  seaworthi- 
;  ness  ;  not  even  as  to  the  time  when  the  vessel  sailed  on  the  voyage  during  which  the 
policy  attaches.] — Gibson  v.  Small  is  distinguishable  from  the  present  case,  for  there 
the  ship  was  at  sea  at  the  day  when  it  was  in-[360]-tended  that  the  policy  should 
attach.  The  question  of  warranty  of  seaworthiness  was  not  necessary  to  be  decided 
in  that  case,  and  the  opinions  of  the  Judges  in  the  House  of  Lords  must,  therefore, 
upon  that  point  be  considered  as  extra-judicial. 

Mr.  Serjeant  Channell,  and  Mr.  J.  Wilde,  for  the  Respondent,  were  not  called 
upon  to  support  the  judgment  appealed  from. 

Sir  John  Jervis. — We  do  not  think  it  necessary  to  hear  the  Respondent's  counsel. 

My  Lords  are  of  opinion  in  this  case,  that  the  judgment  of  the  Court  below  must 
be  affirmed. 

In  truth,  the  case  is  concluded  by  the  decision  of  the  House  of  Lords  in  Gibson 
v.  Small  [4  H.L.C.  353].  The  learned  counsel  for  the  Appellants,  who  have  argued 
this  case  with  great  ability,  have  in  vain  endeavoured  to  distinguish  it  from  that 
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case.  The  judgment  in  Gibson  v.  Small  putfl  the  decision  higher  than  it  is  necessary 
to  do  in  the  present  case;  because,  although,  if  it  were  necessary  to  determine  that 
in  a  time  policy  there  is  no  warrant  of  seaworthiness,  my  Lords  would  possibly  be 
inclined  to  adopt  the  opinion  of  Lord  Campbell  and  the  Judges  to  the  full  extent, 
namely,  that  there  is  no  warrant  of  seaworthiness  in  a  time  policy.  It  is  not 
necessary  to  decide  thai  point  to  the  full  extent,  because  if,  as  was  contended  for 
by  the  Appellants,  in  a  time  policy  there  is  a  warranty  of  seaworthiness  at  the 
i  line  the  vessel  siarted  on  her  original  voyage,  this  vessel  is  found  by  the  Court  below 
to  have  been  seaworthy  at  such  a  time.  *  Then  [361]  comes  the  question,  assuming 
Bhe  was  seaworthy  when  she  started  on  her  voyage,  is  there  a  further  warranty  that 
she  shall  be  Beaworthy  at  every  intermediate  port  she  touches  at,  pending  the 
progress  or  continuance  of  her  voyage,  which  is  to  last  for  a  specified  time?  Now. 
it  ii  had  been  a  voyage  policy,  there  is  no  question,  although  there  had  been  a 
warranty  of  seaworthiness  when  she  started  on  her  voyage,  there  would  be  no 
warranty  that  she  should  be  seaworthy  at  an  intermediate  port  at  which  she  touched, 
which  port  she  is  endeavouring  to  make  intermediate;  and  if  it  were  to  be  held 
(as  I  took  the  liberty  of  pointing  out  in  the  course  of  the  argument)  that  there  was 
a  warranty  in  a  time  policy  that  the  ship  shall  be  seaworthy  at  her  departure,  and 
at  every  intermediate  port  during  the  currency  of  the  time  policy,  it  would  be  hold- 
ing that  there  is  a  warranty  to  a  greater  extent  in  a  time  policy  than  there  would 
be  in  a  voyage  policy. 

Therefore,  I  apprehend  in  this  case,  as  in  all  cases,  we  must  abide  by  the 
general  rule,  that  a  policy  of  indemnity,  being  a  written  instrument,  the  terms  of 
that  instrument  must  be  construed  subject  to  certain  conditions,  one  of  which  is, 
that  in  a  voyage  policy,  custom  and  decision  have  annexed  to  that  contract  a 
warranty  of  seaworthiness,  and  that  there  is  no  custom  and  no  decision  which 
warrants  the  Court  in  saying,  that  in  a  time  policy  any  such  warranty  attaches. 
If  it  were  necessary  for  the  decision  of  the  case,  we  should  be  inclined  to  go  to  the 
full  extent  of  what  Lord  Campbell  says  in  the  House  of  Lords.  It  is  unnecessary, 
however,  to  do  so  in  this  case;  be-[362]-cause,  if  there  was  a  wrarranty,  it  wras 
satisfied  at  the  time  the  voyage  commenced,  and  there  was  no  warranty  at  any 
intermediate  port;  and,  therefore,  upon  that,  which  is  a  lower  ground,  the  judg- 
ment must  be  affirmed,  and  with  costs. 

[Mews'  Dig.  tit.  SHIPPING,  B.  Marine  Insurance,  VI.  Warranties,  '■'>.  Seaworthm 
/us,.  b.  On  Time  Policy.  S.C.  5  Moo.  Ind.  App.  361,  1  C.L.R.  406.  See 
Dudgeon  v.  Pembroke,  1875,  1   Q.B.D.   125.] 


[363]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  THE  CAPE  OF 

GOOD  HOPE. 

JOSEPH  MAXWELL  and  Others,— Appellants;  FREDERICK   DURANT   DEARE 

and   BERNHARD  and  DIETZ—  Respondents  *  [June  15,   1853]. 

D.  and  Co.,  merchants  at  the  Cape  of  Good  Hope,  by  a  letter  to  M.  and  Co.,  mer- 
chants at  Rio  de  Janeiro,  ordered  a  quantity  of  coffee  to  be  shipped  and 
sent  to  them  at  the  Cape  of  Good  Hope,  which  D.  and  Co.  proposed  to  pay  for 
by  a  bill  drawn  by  M.  and  Co.  on  Messrs.  R.,  I.  and  Co.,  London,  the  general 
agents  for  both  D.  and  Co.  and  M.  and  Co.  The  coffee  was  received  by  D. 
and  Co.  in  due  course,  and  a  bill  of  Exchange  was  drawn  by  M.  and  Co.  "  R.J 
I  and  Co.  received  it,  and  credited  the  account  of  M.  and  Co.  in  their  books 
wiili  the  amount  of  the  bill,  and  debited  the  account  of  D.  and  Co.  with  a 
like  sum.     R.,  I.  and  Co.  accepted  the  bill,  but  before  it  arrived  at  maturity, 


*  Presenl  :  The  Righl  Bon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 
the  Righl  Hon.  Sir  Edward  Ryan,  Knt,  the  Right  Hon.  Sir  John  Jervis,  Knt.,  and 
the  Right  Hon.  Sir  John  Patteson,  Knt. 
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they  stopped  payment,  and  the  bill  was  protested  for  non-payment.  M. 
and  Co.  then  brought  an  action  in  the  Supreme  Court  of  the  Cape  of  Good 
Hope  against  D.  and  Co.  for  the  price  of  the  coffee  shipped  to  their  order. 
The  Supreme  Court  were  of  opinion,  that  M.  and  Co.,  having  agreed  to 
execute  the  order  in  the  terms  proposed  by  D.  and  Co.,  and  accepted  in  satis- 
faction of  their  demands  the  credit  which  was  to  be  opened  in  their  favour 
by  D.  and  Co.  with  R.,  I.  and  Co.,  such  credit  was  to  be  considered  as  money 
paid  by  D.  and  Co.,  and  placed  to  the  immediate  disposal  of  M.  and  Co. 

Upon  appeal,  held  by  the  Judicial  Committee  (reversing  such  judgment): 

First.  That  the  effect  of  the  arrangement  between  D.  and  Co.  and  M.  and  Co., 
to  substitute  a  bill  of  Exchange  for  cash  payment  was  only  to  be  considered 
as  payment  by  the  bill  being  honoured  at  maturity. 

Second.  That  the  entry  of  the  amount  of  the  bill  of  Exchange  in  R.,  I.  and  Co.'s, 
the  joint  agents',  books,  to  the  credit  of  M.  and  Co.,  and  the  debiting  of 
D.  and  Co.  with  a  like  amount,  was  not  a  payment  for  the  coffee,  and  that 
M.  and  Co.  did  not  by  such  entry  accept  in  satisfaction  of  their  demand 
the  credit  opened  by  the  purchasers  with  R.,  I.  and  Co. 

Cause  remitted  to  the  Court  below  to  calculate  interest  upon  the  debt  according 
to  the  Dutch  Roman  Law  in  force  in  the  Colony. 

The  Appellants  were  merchants,  carrying  on  business  at  Rio  de  Janeiro,  under 
the  style  of  "  Maxwell,  [364]  Wright  and  Co.,"  and  the  Respondents  were  also  mer- 
chants, carrying  on  business  at  Port  Elizabeth,  at  the  Cape  of  Good  Hope,  under 
the  style  of  "  Deare  and  Dietz." 

On  the  25th  of  May,  1847,  after  some  previous  correspondence  between  the 
parties,  the  Respondents  sent  the  following  letter  from  Port  Elizabeth  to  the  Appel- 
lants, at  Rio  de  Janeiro. 

"  Gentlemen, — We  received,  in  succession,  your  favour  of  the  7th  of  December, 
and  circulars  of  the  28th  of  January  and  28th  of  February,  as  well  as  pro  forma 
invoices  of  coffee  and  sugars  alluded  to  in  the  first,  and  for  which  we  would  offer  you 
our  best  thanks. 

"  Having,  in  conjunction  with  some  neighbours  of  ours,  chartered  the  brig  Susan. 
Captain  H.  Pryce,  to  load  a  cargo  of  coffee  of  about  1200  bags  direct  to  this,  and 
in  which  vessel  we  have  one-fourth  of  the  ship's  room,  say,  for  about  300  bags  for 
ourselves,  we  take  the  liberty  of  handing  you  the  following  order,  trusting  that  the 
same  will  be  agreeable  to  you,  and  that  you  will  be  enabled  to  ship  our  parcel  of 
coffee  on  board  the  said  vessel  without  delay."  And  then,  after  specifying  the 
quality  of  the  coffee  they  [365]  required,  the  letter  proceeded: — "For  the  cost  of 
said  order  we  have  opened  a  credit  in  your  favour  with  our  mutual  friends,  Messis. 
Reid,  Irving  and  Co.,  London,  and  in  drawing  upon  them  for  your  invoice  amount  as 
customary,  you  will  please  to  hand  them  duplicate  invoice  of  bill  of  lading,  with 
order  to  insure  our  interest,  forwarding  also  the  enclosed  letter  to  said  frjen^s. 
We  trust  this  mode  of  reimbursement  will  meet  your  approval,  as  it  is  the  only 
one,  with  the  exception  of  sending  specie  (and  which,  as  the  vessel  is  first  touching 
at  Table  Bay  from  this,  would  not  offer  any  advantage),  we  could  have  adopted." 

On  the  same  day  the  Respondents  wrote  to  Messrs.  Reid,  Irving  and  Co.  the 
following  letter: — "Gentlemen — Having  transmitted  to  Messrs.  Maxwell,  Wright 
and  Co.,  Rio  de  Janeiro,  an  order  to  ship  for  our  account  on  board  the  brig  Susan, 
Captain  Pryce,  about  300  bags  of  coffee,  we  hereby  make  free  to  open  a  credit  in  their 
favour  for  the  cost  of  said  coffee  to  the  extent  of  £650  sterling;  and  in  valuing  upon 
you  for  our  account  at  usual  sight,  Messrs.  Maxwell,  Wright  and  Co.  will  hand  you 
duplicate  B.  Lading,  and  invoice  of  our  parcel  of  coffee,  and  also  order  to  cover  the 
same  by  insurance,  as  customary." 

This  letter  was  inclosed  in  the  letter  from  the  Respondents  to  the  Appellants,  and 
was  the  letter  therein  referred  to  as  written  by  the  Respondents  to  Messrs.  Reid, 
living  and  Co. 

Messrs.  Reid,  Irving  and  Co.  were,  at  the  date  of  these  letters,  the  agents  and 
correspondents  in  London  both  of  the  Appellants  and  Respondents. 

The  Appellants  received  the  letter  from  the  Respondents,  with  its  inclosure,  and, 
on  the  12th  of  [366]  July,  1847,  wrote  to  the  Respondents  a  letter,  containing  these 
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•  We  have  to  acknowledge  receipt  of  your  esteemed  favour  of  25th  of 
Maw  handing  us  memorandum  of  brig  Susan's  charter-party,  and  directing  us  to  ship 
on  board  of  said  vessel  300  bags  coffee  for  your  account,  which  we  have  done,  and 
enclosed  beg  to  hand  you  invoice  and  B.  Lading  of  the  same.  This  parcel  of  coffee 
is  as  near  the  quality  of  the  samples  you  sent  as  could  be  obtained,  and  we  hope  on 
arrival  it  will  turn  out  well  and  give  you  satisfaction.     It  costs  27s.  6d.  on  board. 

Enclosed   also,   please  find   account  current,   balancing  this  transaction   to  a 
point,  by  our  drafts  on  Messrs.  Reid,  Irving  and  Co.,  London,  for  £588  Is.  3d." 

The  coffee  was  shipped  about  this  date,  and  was  duly  received  by  the  Respondents. 

On  the  •-'1st  of  August,  1847,  the  Respondents  wrote  to  the  Appellants  as  follows:  — 
"  Gentlemen, — We  beg  to  acknowledge  the  receipt  of  your  favour  of  the  12th  ultimo, 
in  losing  B.  Lading  and  invoice  of  300  bags  coffee  shipped  for  our  account  on  board 
the  Susan,  the  cosl  of  which,  amounting  to  £588  Is.  3d.,  including  all  charges  (free 
on  board),  and  which  sum  you  mention  to  us  as  having  drawn. for  our  account  on 
Messrs.  Reid,  Irving  and  Co.,  London,  at  60  D/s.,  to  balance  this  transaction,  all  of 
which  Lroes  in  order. 

•'  We  beg  now  to  mention  to  you  that  we  are  obliged  to  you  for  the  attention  you 
bestowed  on  this  small  order,  the  execution  of  which  has  given  us  every  satisfaction." 

The  Appellants  had  in  the  meantime,  and  in  pursuance  of  the  letter  of  the 
Respondents  of  the  25th  of  May,  1847,  drawn  upon  and  transmitted  to  Messrs.  Reid, 
Irving  and  Co.,  a  bill  of  Exchange,  being  one  of  [367]  a  set  of  three  bills,  as  customary, 
for  the  amount  of  the  coffee.     This  bill  was  in  the  following  form  :  — 

•  No.  11.052.  Exchange  for  £588  Is.  3d.  Rio  de  Janeiro,  10th  of  July,  1847. 
At  sixty  days"  sight  pay  this  second  of  exchange  (first  and  third  not  paid)  to  the 
order  of  yourselves  the  sum  of  five  hundred  and  eighty-eight  pounds,  one  shilling 
and  three-pence,  sterling,  for  value  in  account,  which  place  to  account  of  Messrs. 
Deare  and  Deitz,  of  Port  Elizabeth,  Algoa  Bay,  as  per  advice. 

"  Maxwell,  Wright  and  Co. 

"  To  Messrs.  Reid,  Irving  and  Co.,  London." 

This  bill  of  Exchange  was  received  by  Reid,  Irving  and  Co.,  in  London,  on  the  28th 
of  August,  1847,  and  was  by  them  marked  as  accepted,  but  as  it  was  made  payable 
to  themselves,  and,  remained  in  their  own  possession,  they  did  not  formally  accept 
it,  but,  on  the  same  day  they  carried  and  entered  the  bill  in  their  books  to  the  debit 
of  the  Respondents,  as  due  on  the  30th  of  October,  1847,  and  made  a.  similar  entry 
in  their  books,  placing  the  same  amount  to  the  credit  of  the  Appellants.  It  appeared 
from  the  evidence  that  at  that  time,  Reid,  Irving  and  Co.  had  not  in  their  hands 
assets  of  the  Respondents  sufficient  to  cover  the  liabilities  for  the  Respondents,  in- 
cluding the  amount  of  this  bill  of  Exchange. 

On  the  7th  of  September,  1847,  Reid,  Irving  and  Co.  sent  to  the  Respondents  a 
letter,  of  which  the  following  is  an  extract: — "  On  the  other  hand,  you  advise  your 
drafts  on  us  for  £450  and  £300,  at  60  days'  sight,  of  J.  Jamieson  and  Co.,  which  we 
have  honoured  to  the  debit  of  your  account,  as  we  have  also  done  Messrs.  Maxwell. 
Wright  and  Co.'fl  draft  upon  us  from  Rio  de  [368]  Janeiro  for  £588  Is.  3d.  due  30th 
of  October  next."  An  account  current  was  inclosed  in  that  letter,  in  which  the 
Respondents  were  debited  with  the  amount  of  the  bill. 

Messrs.  Reid.  Irving  and  Co.  stopped  payment  on  the  17th  of  September,  1847. 
and  on  the  30th  of  October  following  the  bill  became  due,  and  Baring  Brothers,  and 
Co.,  on  the  part  of  the  Appellants,  demanded  from  Reid,  Irving  and  Co.  the  bills 
and  securities  in  their  possession  belonging  to  the  Appellants,  when  the  bill  of 
Exchange  was  accepted  in  the  usual  form  by  Reid,  Irving  and  Co.,  and  endorsed  by 
them  and  delivered  to  Raring,  Brothers  and  Co.  On  the  same  day  the  bill  was 
presented  for  payment,  and,  not  being  paid,  was  protested. 

At  the  time  of  the  stoppage  of  Reid,  Irving  and  Co.,  independently  of  the  amount 
of  bills  of  Exchange  which  they  had  accepted  on  account  of  the  Appellants  and  the 
Respondents  respectively,  and  which  were  not  paid,  they  were  indebted  to  both  the 
Appellants  and  to  the  Respondents,  but  neither  of  them  made  any  proof  against  the 
estate  ol  Reid,  Irving  and  Co.,  in  respect  of  the  bill. 

Under  these  circumstances,  the  Appellants  claimed  from  the  Respondents  the 
price  oi  the  coffee  in  question,  which  claim  the  Respondents  refused  to  entertain. 
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The  Appellants  then  brought  an  action  in  the  Supreme  Court  of  the  Cape  of  Good 
Hope,  against  the  Respondents,  to  recover  the  price  of  the  coffee.  The  declaration 
stated,  that  the  Respondents  owed  to  the  Appellants  the  price  of  300  bags  of  coffee, 
shipped  by  the  Appellants  to  the  Respondents'  order,  and  for  their  account  and  risk, 
and  certain  charges  thereon  ;  and  also  the  costs  and  charges  of  the  protested  bill 
[369]  of  Exchange  drawn  by  Appellants  upon  Reid,  Irving  and  Co.  for  the  price 
of  the  coffee.  To  this  declaration  the  Respondents  pleaded  that  the  goods  had  been 
paid  for  by  a  transfer  of  credit  in  the  books  of  Reid,  Irving  aud  Co.,  the  common 
agents  of  them  and  the  Appellants,  in  pursuance  of  an  arrangement  between  them  ; 
which  plea  the  Appellants  denied,  and  thereupon  issue  was  joined. 

A  commission  was  issued  for  the  examination  of  witnesses  in  England,  under 
which  Ebsworth,  a  clerk  of  Reid,  Irving  and  Co.,  was  examined  on  the  part  of  the 
Respondents.  The  deposition  of  this  witness  was  read  at  the  trial,  together  with  the 
documents  before  referred  to.  The  Appellants,  at  the  trial,  tendered  evidence  of 
merchants,  for  the  purpose  of  showing  that  the  entry  made  in  the  books  of  the  house 
of  Reid,  Irving  and  Co.  to  the  credit  of  the  Appellants,  was,  in  mercantile  under- 
standing, conditional  on  the  payment  of  the  bill  of  Exchange  when  due  in  October, 
and  they  also  tendered  mercantile  evidence  in  explanation  of  the  intention  of  the 
parties,  which  the  Court  rejected. 

The  Court  took  time  to  consider  their  judgment,  and,  on  the  26th  of  June,  1851, 
the  full  Court,  consisting  of  the  Chief  Justice,  Sir  John  Wylde,  and  the  Puisne 
Judges,  Musgrave  and  Bowles,  unanimously  gave  judgment  for  the  Respondents. 
The  following  reasons  were  afterwards  given  by  the  Judges  for  their  judgment:  — 

1.  "  That  this  case  bore  no  analogy  to  that  in  which  a  bill  is  given  by  the  pur- 
chaser of  goods,  which  is  accepted  on  presentment,  and  subsequently  dishonoured 
in  consequence  of  the  failure  of  the  acceptor. 

[370]  2.  "  That  the  Plaintiffs  in  this  case  appeared  to  have  agreed  to  execute  the 
order  in  question  upon  the  terms  proposed  by  the  Defendants  in  their  letter  of  the 
25th  of  May,  1847,  and  to  accept  in  satisfaction  of  their  demand  the  credit  which  was 
opened  in  their  favour  for  the  amount  of  it  by  the  Defendants  with  Reid,  Irving  and 
Co.,  of  London,  who  were  the  agents  of  both  parties  in  the  transaction. 

3.  "  That  such  credit,  when  so  opened,  was  to  be  regarded  as  so  much  money  set 
apart  by  the  Defendants  from  their  other  funds,  and  placed  at  the  immediate 
disposal  of  the  Plaintiffs,  of  which  the  Defendants  could  no  longer  avail  themselves 
lor  the  purposes  of  trade,  and  which  was,  therefore,  as  entirely  at  the  risk  of  the 
Plaintiffs  as  any  other  money  which  they  had  in  the  hands  of  the  agents  at  the  time  of 
.he  bankruptcy. 

4.  "  That  the  Plaintiffs,  having  executed  the  order  upon  the  faith  of  such  credit, 
were  at  liberty  to  appropriate  the  amount  of  the  cost  of  such  order  immediately 
after  such  credit  was  opened  ;  and,  as  they  drew  for  such  amount  upon  and  in  favour 
of  Reid,  Irving  and  Co.,  who  were  their  own  agents  as  well  as  their  paymasters 
under  the  contract,  aud  their  Bill  was  duly  honoured  and  passed  to  their  credit  and 
to  the  debit  of  the  Defendants  in  the  books  and  accounts  of  the  house  on  the  day  on 
which  it  was  received  in  London,  the  credit  in  favour  of  the  Plaintiffs  was  thus 
effectually  opened  in  fulfilment  of  the  engagement  of  the  Defendants,  and  the  amount 
if  the  costs  of  such  order  thus  virtually  appropriated  by  the  Plaintiffs  under  such 

redit. 

5.  "  That  Reid,  Irving  and  Co.,  being  the  agents  of  both  parties,  and  at  once 
ohe  drawers  and  payees  of  [371]  the  bill,  having  thus  treated  it  as  payable  on  pre- 
sentment, according  to  the  view  which  they  would  seem  to  have  taken  of  the  real 
.lature  of  the  transaction,  would,  if  they  had  not  become  insolvent,  have  doubtless 
ifterwards  arranged  the  matter  by  discount  in  the  settlement  of  their  accounts  with 
heir  respective  principals. 

6.  "■  That,  as  the  Plaintiffs  were  not  restrained  by  the  terms  of  the  contract  from 
irawing  for  the  costs  of  the  shipment  by  a  bill  payable  on  presentment,  and  would, 
f  they  had  so  drawn,  have  doubtless  realised  their  demand,  they  had,  as  against 
he  Defendants,  whose  liability  on  the  contract  they  had  no  right  to  protract,  in- 
:autiously  incurred  an  unnecessary  hazard  by  drawing,  as  they  did,  at  sixty  days 
ifter  sight,  and  ought,  therefore,  in  point  of  equity,  to  bear  the  loss  which  had  arisen 
rom  the  intermediate  failure  of  the  house.     See  Bolton  v.  Richard  (6  Term.  Rep. 
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139 j  S.C.  I  Esp.  L06)j  Sylet  v.  EUis  (4  Bing.  112);  Bodenham  v.  Purchas  (2  Bar. 
and  Aid.  39)  :  Wadi  v.  IPtbofi  (1  East,  195);  3  Burge's  Comm.  on  Col.  and  For.  Laws, 
7.'.".. 

The  Plaintiffs  tendered  evidence  for  the  purpose  of  showing  that  'the  entry 
of  the  28th  of  August  to  the  credit  of  the  Plaintiffs,  and  the  debit  of  the  Defendants, 
waa  conditional  on  the  paymenl  of  the  bill  when  due  in  October,  and  that  in  fact  it 

be  practice  of  some  houses  to  make  such  entries  on  the  days  of  acceptance  for 
the  Bake  of  convenience  :  whereas  others  did  not  credit  or  debit  bills  until  after  pay- 
ment.'    They  also  tendered  mercantile  evidence  in  explanation  of  the  intention  of 

the  part  ies. 

•  But  the  Court  having  taken  a  distinct  view  of  the  [372]  nature  and  legal  con- 
si  ruction  of  the  special  contract  in  question,  upon  the  face  of  a  particular  cor- 
respondence, in  which  the  intention  of  the  parties  was  unambiguously  expressed, 
and  looking  at  the  ostensible  acts  of  the  agents  on  whom  the  bill  was  drawn,  in  as' 
far  as  they  stood  connected  with  that  special  contract,  without  deciding  as  'to  the 
etl'eet  which  ought,  in  ordinary  transactions,  between  principal  and  agent,  to  be 
given  to  the  mere  debiting  and  crediting  of  Bills  in  account  before  they  are  actually 
due.'  considered  that  the  evidence  which  the  Plaintiffs  proposed  to  adduce  as  to  the 
usage  and  opinion  of  the  merchants  of  this  Colony  was,  under  the  circumstances  of 
this  case,  irrelevant  and  inadmissible  in  point  of  law,  and  rejected  it  accordingly. 
See  Edie  v.  East  India  Company  (2  Burr.  1216);  Gabay  v.  Lloyd  (3  Barn,  and  Cr. 
793)  j  Palmer  v.  Blackburn  (1  Bing.  61);  Syers  v.  Bridge  (2  Doug.  527);  Yates  v. 
Pym  (6  Taunt.  146) j  Gross  v.  Eglin  (2  Bar.  and  Ad.  106);  Anderson  v.  Pitcher  (2 
Bos.  and  Pul.  168) ;  Hodgson  v.  Davies  (2  Camp.  530)." 

From  this  judgment  the  present  appeal  was  brought. 

Sir  Frederick  Thesiger,  Q.C.,  and  Mr.  Cowling,  in  support  of  the  appeal. 

The  Court  below  has  entirely  misunderstood  the  question  at  issue.  The  Judges 
appear  to  have  founded  their  judgment  upon  an  erroneous  principle;  they  conceived 
that  as  credit  was  opened  with  Reid,  Irving  and  Co.,  the  vendors  had  a  right  to  draw 
against  that  credit,  by  a  bill  payable  at  presentment,  which,  by  their  laches,  they  had 
ted  to  do.  They  treated  it  as  an  immediate  payment.  But  Reid,  Irving  and 
[373]  Co.,  in  fact,  had  not  at  the  time  of  receiving  the  bill,  sufficient  assets  of  the 
Respondents  in  their  hands  to  discharge  the  bill.  There  was  no  money  set  apart, 
or  placed  at  the  immediate  disposal  of  the  Appellants.  The  case,  however,  is  sub- 
stantially that  of  a  vendor  of  goods  receiving  from  the  purchaser  an  acceptance  of 
a  third  party,  which  turns  out  unproductive,  without  any  default  of  the  vendor,  and 
which,  consequently,  does  not  amount  to  payment  or  satisfaction.  The  coffee  was  I 
to  be  paid  for  by  a  good  bill,  in  which  case  the  general  rule  of  law  applies,  that  if  no 
bill  is  given,  or  a  bill  is  given  but  not  paid,  the  parties  on  whose  credit  the  goods  I 
were  supplied  are  liable.  Broun  v.  Kewley  (2  Bos.  and  Pul.  518).  In  Exp.  Black- 
burnt  (10  Ves.  206-7),  Lord  Eldon  held  it  to  be  clearly  settled,  "  That  if  there  is  an 
antecedent  debt,  and  a  bill  is  taken,  without  taking  an  endorsement,  which  bill  ; 
turns  out  to  be  bad,  the  demand  for  the  antecedent  debt  may  be  resorted  to."  Taylor 
v.  liriijijs  (Moo.  and  Mai.  X.I'.  L\S,  and  see  note  thereto)  is  to  the  same  effect.  The 
circumstance  of  the  name  of  the  drawee  of  the  bill  being  mentioned  in  the  order  for 
the  goods,  and  of  the  drawee  being  the  agent  in  England  of  both  buyer  and  seller, 
does  not  constitute  anything  material  to  take  the  case  out  of  the  general  rule.  In 
the  reasons  of  the  Judges  they  treat  the  case  as  one  in  which  a  credit  had  been 
opened  in  the  Appellants'  favour  previously  to  the  order,  with  Reid  and  Co.,  and. 
accordingly,  thej  refer  to  the  rule  laid  down  in  3  Burge's  Comm.  on  Col.  and  For. 
Laws.  p.  795,  that  "  It'  A.  owe  money  to  B.,  and  B.  owe  the  same  sum  to  C,  and  the 
pani.-s  agree  to  the  transfer,  it  is  [374]  equivalent  to  a  loan  by  C.  to  A.,"  which  U 

me  as  laid  down  in  Wadi  v.  Wilson  (1  East,  195),  cited  by  Mr.  Justice  Holroyd  , 
in  Bodenham  \.  Purchas  (2  Bar.  and  Aid.  47).  This  doctrine  is  indeed  unquestion- 
able, hot  the  letter  of  the  25th  of  May,  1847,  to  Reid,  Irving  and  Co.,  which  accom- 
panied the  order,  is  entirely  overlooked  by  the  Judges.  That  letter  shows  thai  the 
credit  was  only  aboul  to  be  opened,  consequently,  that  there  could  not  have  been 
any  such  agreement  as  that  Reid,  Irving  and  Co.  could  have  become  the  debtors 
I  of  the  Respondents.  If  the  Judges  were  right  in.  their  view  of  the  case,  then 
Reid,   [rring  and  Co.  became  liable  to  the  Appellants,  merely  on  notice  that  the' 
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latter  had  supplied  the  coffee  to  the  Respondents.  Again,  they  say,  that  the  bill  not 
being  payable  on  demand  was  such  laches  as  discharged  the  Respondents  of  all  lia- 
bility. The  Judges  cite  in  confirmation  of  this  the  case  of  Bolton  v.  Richard  (6  Term. 
Rep.  139  ;  S.C.  1  Esp.  106),  but  that  case  does  not  apply,  for  the  letters  of  the  25th  of 
May,  1847,  and  the  21st  of  August,  1847,  show  the  contrary;  indeed,  the  latter  ex- 
pressly states,  that  the  drawing  on  the  Respondents'  account  on  Messrs.  Reid,  Irvine 
and  Co.  at  sixty  days'  sight,  "  goes  in  order."  The  Respondents  were  not  prejudiced 
in  any  way  by  the  mode  in  which  the  bill  was  drawn ;  the  doctrine  laid  down  by  the 
Court  of  Common  Pleas,  in  Smyth  v.  Anderson  (7  Com.  Ben.  21),  therefore,  is  not 
applicable.  The  entries  in  Reid,  Irving  and  Co.'s  books  were  irrelevant  and  im- 
material. They  do  not  show  that  any  credit  was  given  on  the  28th  of  August,  1847, 
to  the  Appellants  in  respect  of  the  sum  of  [375]  £588  Is.  3d.  If  there  was  any  doubt 
about  the  effect  of  the  entries,  the  mercantile  evidence  tendered  ought  to  have  been 
admitted  to  explain  it. 

Mr.  Bramwell,  Q.C.,  and  Mr.  Phipson,  for  the  Respondents. — The  cause  has  been 
decided  by  the  Judges  of  the  Court  below,  as  judges  both  of  law  and  fact,  and  we 
submit  that  their  construction  of  the  agreement  between  the  parties  was  the  right 
one.  The  intention  of  the  parties  appears  from  the  correspondence  to  have  been, 
that  instead  of  a  remittance  being  made  in  specie,  a  mode  of  reimbursement  the 
nearest  to  a  cash  payment  should  be  adopted,  and  the  letter  of  the  25th  of  May, 
1847,  shows,  that  it  was  to  be  effected  by  a  credit  opened  by  the  Respondents  in  the 
Appellants'  favour  with  Reid,  Irving  and  Co.,  their  common  agents,  and  that  such 
credit  should  be  taken  by  the  Appellants  in  satisfaction  of  their  demand.  This 
suggestion  was  adopted,  and  Reid,  Irving  and  Co.  opened  a  credit  in  favour  of  the 
Appellants  as  was  contemplated,  and  the  entries  in  the  agents'  books  crediting  the 
Appellants  and  debiting  the  Respondents  with  the  amount  of  the  bill  of  Exchange, 
effected  such  a  transfer  of  the  funds  of  the  latter,  as  operated,  as  between  the  Appel- 
lants and  Respondents,  as  payment  of  the  goods. — [Sir  John  Jervis :  If  the  bill  of 
Exchange  received  by  Reid,  Irving  and  Co.  was  a  good  bill,  and  productive,  no 
doubt  the  amount  would  be  assets  in  the  hands  of  the  agents,  but  not  until  the  bill 
was  productive.] — The  amount  of  the  Bill  having  been  carried  to  the  credit  of  the 
Appellants,  the  vendors,  they  might  have  immediately  drawn  against  that  amount 
so  credited  to  them  by  Reid,  Irving  and  Co.,  [376]  which  the  Respondents  could  no 
longer  avail  themselves  of  for  the  purpose  of  trade.  They  must  be  answerable  for 
the  loss  occasioned  by  the  insolvency  of  Reid,  Irving  and  Co.  They  referred  to 
Bolton  v.  Richard  (6  Term  Rep.  139  ;  S.C.  1  Esp.  106),  Bodenham  v.  Purchas  (2 
Bar.  and  Aid.  39),  Harmer  v.  Steel  (4  Exch.  Rep.  1). 

Sir  John  Jervis. — Their  Lordships  are  of  opinion  that  the  judgment  of  the 
Court  below  in  this  case  must  be  reversed.  The  question  is  narrowed  to  the  con- 
struction to  be  put  upon  the  letter  of  the  25th  of  May,  1847.  If  the  Appellants  had 
agreed  to  have  accepted  the  credit  of  Reid,  Irving  and  Co.,  they  would  have  had 
no  case,  but  it  is  clear  from  the  correspondence  in  evidence  they  never  did  accept  it. 
The  Judges  of  the  Court  below  seem  to  have  considered,  that  as  the  credit  was  entered 
in  the  books  of  the  mutual  agents,  therefore  the  vendors  had  a  right  to  draw  a  Bill 
payable  on  presentation,  and  that  by  reason  of  the  vendors  drawing  a  Bill  at 
sixty  days  after  sight,  the  time  of  the  running  of  the  bill  of  Exchange  was  an  un- 
necessary hazard,  and  that  the  Appellants  had  lost  their  remedy  against  the  Re- 
fcondents. — [His  Lordship  here  read  the  reasons  of  the  Judges  of  the  Court  below, 
'/"  <  ,  p.  371,  and  proceeded :] — The  Court  has  obviously  been  mistaken  in  their  view 
of  the  case,  in  treating  the  credit  as  an  immediate  payment,  and,  therefore,  that 
the  vendors  were  bound  to  take  upon  themselves  the  risk  of  their  agents'  insolvency. 
Neither  can  their  Lordships  agree  with  the  Court  below,  that  from  the  nature  of  the 
transaction  the  acceptance  by  the  Appellant,  [377]  of  the  credit  opened  with  Reid, 
Irving  and  Co.  by  the  Respondents  was  to  be  taken  as  a  payment.  They  consider 
iv  quite  plain,  looking  at  the  correspondence,  that  the  object  was  to  substitute  a 
bill  of  Exchange  for  a  cash  payment  as  a  mode  of  payment,  but  only  to  be  con- 
sidered so,  if  the  Bill  was  duly  honoured  at  maturity,  whereby  the  agents  would 
have  released  funds  in  their  hands  belonging  to  their  employers  (the  purchasers). 
Although,  Reid,  Irving  and  Co.  had  entered  the  amount  of  the  bill  of  Exchange  in 
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their  books  to  the  credil  of  the  Appellants,  they  had  no  right  to  do  so  as  a  present 
payment,  withoul  the  concurrence  of  the  parties  to  whom  it  belonged.  They  should 
only  have  done  bo  if  the  Bill  was  honoured  at  maturity.  The  result,  therefore  is, 
that  the  judgment  of  the  Court  below  must  be  reversed,  and  a  declaration  made 
thai  siu-h 'judgment  ought  to  have  been  entered  for  the  Plaintiffs  (the  present  Appel- 
lants) for  the 'sum  of  £588  Is.  3d.,  and  charges  and  interest,  from  the  30th  of  Novem- 
ber, 1  8  1  7.  according  to  the  Dutch  law,  with  all  costs  in  the  Court  below.  No  costs  of 
appeal. 

.Mews'  I>ig.  tit.  COLONY,  III.  Appeals  to  Privy  Council,  6.  Practice,  i.  Remitting 
cause;  tit.  PAYMENT.  A.  What  amounts  to,  2  By  bills  and  notes.] 


[378]        ON  APPEAL  FROM  THE  SUPREME  COURT  AT  CALCUTTA. 

HENRY  McKELLAR,— Appellant;  JOHN  WALLACE  and  JOHN  SPENCE  — 

Respondents*  [June  17,  20,  1853]. 

Principles  which  regulate  a  Court  of  Equity  in  opening  stated  and  settled 
accounts  [8  Moo.  P.C.  401]. 

Aeeounts  of  long  standing  and  great  complication  of  a  mercantile  firm  at 
Calcutta,  one  of  the  partners  of  whom  afterwards  acted  as  agent  in  England, 
involving  charges  for  agency  and  partnership  transactions,  were  mutually 
agreed  to  be  investigated  and  closed.  After  long  negotiations  and  dis- 
cussion respecting  some  of  the  charges,  an  agreement  was  come  to,  the 
parties  agreeing  to  strike  the  general  balance  at  a  given  sum,  reserving 
one  item  of  the  account,  amounting  to  a  considerable  sum,  for  future 
investigation.  This  reserved  item  was  subsequently  settled  by  the  accept- 
ance of  a  Bill  of  exchange  for  a  lesser  amount,  as  such  reserved  item,  if 
opened,  would  have  disarranged  the  settled  general  account.  The  Bill  of 
exchange  was  dishonoured,  and  an  action  brought  to  recover  the  amount. 
A  bill  was  then  filed  for  an  injunction,  for  the  cancelment  of  the  Bill  of 
exchange,  and  that  the  accounts  so  settled  might  be  opened.  The  Supreme 
Court  at  Calcutta  held,  that  the  reserved  item  being  left  open,  was  evidence 
that  the  account  was  not  finally  closed,  and  decreed  the  accounts  to  be 
opened,  referring  the  cause  to  the  Master. 

Upon  appeal,  held  by  the  Judicial  Committee  (reversing  such  decree  and  dis- 
missing the  bill,  with  costs)  that  the  transaction  amounted  to  an  adjust- 
ment of  the  general  accounts  between  the  parties,  subject  to  the  reserved 
item  which  was  ultimately  settled,  and  that  the  accounts  so  settled  and  closed 
could  not,  in  the  absence  of  fraud,  be  re-opened  [8  Moo.  P.C.  414]. 

The  Defendant  did  not  appeal  from  this  interlocutory  decree,  but  proceeded 
in  the  Master's  office  in  respect  of  the  matters  included  in  the  accounts; 
but  before  the  general  report  was  made  by  the  Master,  he  appealed  from 
such  interlocutory  decree  to  England.  In  reversing  such  decree,  the  Judicial 
Committee  ordered  him  to  pay  the  costs  of  the  proceedings  in  the  Master's 
office,  and  remitted  the  cause  to  the  Court  below,  with  directions,  that  the 
costs  payable  to  the  Defendant  upon  the  dismissal  of  the  bill,  and  the  costs 
payable  by  him  consequent  upon  his  proceedings  in  the  Master's  office, 
should  be  set  off,  the  one  against  the  other,  and  the  balance  paid  to  the  party 
entitled  to  the  same  [8  Moo.  P.C.  416-17]. 

Leave  to  appeal  on  an  ex  parte  application  was,  under  special  circumstances, 

granted   upon   terms  of  the  Appellant  prosecuting  the   appeal   and  giving 

security   for   £500.      No   step   was,   however,   taken   by   the   Appellant   to 


*  Present  :  The  Bight  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 
the  Right  Hon.  Sir  Edward  Ryan,  Knt.,  and  the  Right  Hon.  Sir  John  Patteson, 
Knt. 
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perfect  the  security  or  prosecute  the  appeal.  The  Respondents,  on  being 
served  with  the  Order  admitting  the  appeal,  filed  a  counter  petition  to 
revoke  the  leave  granted  to  appeal.  The  Judicial  Committee,  under  the 
circumstances,  there  having  been  great  delay,  made  an  order  putting  the  Appel- 
lant upon  terms  of  lodging  his  petition  of  appeal  within  six  weeks,  or  the 
appeal  to  stand  dismissed,  and  enlarged  the  amount  of  the  recognizance 
to  £1000,  to  cover  the  expenses  occasioned  by  the  proceedings  in  the  Master's 
office  reserving  the  costs  of  the  application  to  revoke  the  leave  to  appeal,  to 
the  hearing  [8  Moo.  P.C.  397-8]. 

In  this  case,  the  appeal  was  brought  from  a  decree,  dated  the  22nd  of  February, 
1848,  and  an  order,  dated  the  19th  of  July,  1849,  made  by  the  Supreme  Court 
[379]  at  Calcutta  in  two  suits  pending  in  that  Court.  In  the  first  of  these  suits  the 
Appellant  was  Plaintiff,  and  the  Respondents,  Defendants  ;  and  in  the  second  suit  the 
Respondents  were  Plaintiffs,  and  the  Appellant,  Defendant.  These  suits  arose  out  of 
the  following  circumstances:  — 

Previous  to  and  up  to  the  6th  of  June,  1825,  the  Appellant  carried  on  the 
business  of  a  clothier  and  merchant  tailor  in  Calcutta,  in  partnership  with  one 
R.  Gibson,  under  the  style  of  "Gibson  and  Co."  On  that  day,  Gibson  retired  from 
business,  and  the  Appellant  purchased  his  share  and  interest  in  the  stock  in  trade 
and  the  credit  of  the  business,  and  thereafter  carried  on  the  business  under  the 
same  style,  for  his  own  sole  use  and  benefit,  until  the  1st  of  January,  1831,  when 
he  admitted  one  Leslie  (since  deceased),  and  the  Respondent,  Wallace,  into  co- 
partnership with  him  in  the  business,  for  the  term  of  twenty-one  years  from  that 
date,  admitting  them  into  one-half  share,  and  selling  to  them  one  half  of  the  stock 
in  trade  of  the  business;  reserving  the  other  half  of  the. business  and  stock  in  trade, 
with  power  to  transfer  the  same  to  his  brother,  Thomas  McKellar.  At  this  time 
there  were  debts  to  a  very  large  amount  due  to  the  Appellant  [380]  from  his 
customers.  Subsequent  to  the  admission  of  Leslie  and  Wallace  into  partnership, 
a  deed  of  co-partnership,  dated  the  29th  of  May,  1832,  was  made  between  the  Appel- 
lant of  the  first  part,  Leslie  of  the  second  part,  and  Wallace  of  the  third  part  ; 
whereby  it  was  agreed,  that  the  trade  should  be  carried  on  in  their  names  for  their 
mutual  benefit,  in  the  proportions  above  mentioned,  under  the  style  of  "  Gibson, 
McKellar  and  Co.,"  and  it  was  further  agreed,  that  the  Appellant,  at  any  time 
during  the  co-partnership,  should  be  at  liberty  to  sell,  assign,  and  dispose  of  his 
interest  to  his  brother,  Thomas  McKellar,  and  that  upon  the  admission  of  his 
brother  into  the  co-partnership  he  should  be  considered  as  the  head  partner  of  the 
firm;  and  it  was  further  agreed  that  the  firm  of  "  Gibson,  McKellar  and  Co."  should 
collect  the  debts  due  to  the  Appellant,  from  the  customers  of  "  Gibson  and  Co.," 
and,  as  a  remuneration  for  so  doing,  should  have  the  use  of  sucb  monies,  when 
collected,  up  to  the  end  of  the  current  year  in  which  the  same  should  be  collected, 
free  of  interest,  and  thereafter  at  an  interest  of  eight  per  cent,  per  annum,  and 
that  the  money  to  be  collected  from  customers  of  the  firm  of  "  Gibson  and  Co.,"  who 
were  also  customers  of  the  firm  of  "  Gibson,  McKellar  and  Co.,"  should  be  first  applied 
in  payment  of  the  debts  due  to  the  firm  of  "  Gibson  and  Co.,"  until  such  debts 
should  be  satisfied ;  and  it  was  further  agreed  that,  in  the  event  of  the  Appellant 
disposing  of  his  share  and  interest  in  the  co-partnership  trade,  and  proceeding  to 
England,  the  Appellant  should  be  the  agent  of  the  firm  of  "  Gibson,  McKellar  and 
Co.,"  in  Europe,  and  that  all  sums  of  money  remitted  to  any  agent  or  other  person 
by  the  partners  of  the  firm  for  the  payment  of  goods,  etc.,  [381]  on  account  of  the 
joint  trade,  should  be  remitted  through  the  agency  of  the  Appellant,  and  that  Leslie 
and  the  Respondent,  Wallace,  in  the  event  of  the  Appellant  proceeding  to  England, 
should  render  to  him  half-yearly  accounts  of  his  private  accounts  with  them,  and 
at  the  end  of  every  year,  when  a  general  account  of  the  stock,  etc.,  should  be  made, 
render  to  the  Appellant  a  summary  account  or  balance-sheet  thereof. 

Under  this  deed  of  co-partnership,  the  business  of  the  firm  of  "  Gibson,  McKellar 
and  Co."  was  carried  on  till  the  17th  of  November,  1832,  when  the  Appellant 
transferred  his  half  share  to  his  brother,  as  provided  by  the  deed,  and  from  that 
time  the  Appellant  ceased  to  carry  on  the  business ;  T.  McKellar,  Leslie  and  Wallace, 
carrying  on  the  same  under  the  style  or  firm  of  "  Gibson,  McKellar  and  Co.."  until 
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the  death  of  T    McKeUar,  when  the  business  was  carried  on  by  Leslie  and  Wallace 
in  co-partnership,  under  the  style  of  "  Gibson  and  Co.,"  until  the  death  of  Leslie 

after-mentioned.  T  ,    ,  . 

The  firm  of  '  D.  McKeUar  and  Son,"  of  Old  Burlington  Street,  London,  clothiers. 
had  supplied  and  shipped  all  the  goods  and  other  merchandise  frcm  England 
required  by  the  firm  of  "  Gibson  and  Co."  for  eight  or  nine  years  previous  to  Leslie 
and  the  Respondent,  Wallace,  being  admitted  into  partnership  with  the  Appellant; 
aml  the  firm  of  "  D.  McKeUar  and  Son"  were  in  correspondence  with,  and  had 
supplied  large  quantities  of  goods  to.  the  firm  of  "  Gibson,  McKeUar  and  Co." 

The  firm  of  •  Gibson,  McKeUar  and  Co.,"  by  a  power  of  attorney,  dated  the  22nd 
of  January,  1838,  without  the  knowledge  or  consent  of  the  Appellant.  [382]  con- 
stituted A'.  McKeUar  (brother  of  the  Appellant,  and  a  member  of  the  firm  of  "  D. 
McKeUar  and  Son'-),  and  also  the  Appellant,  their  joint  and  several  attornies  in 
Croat  Britain,  to  get  in  the  debts  and  money  due  to  the  firm  of  "  Gibson,  McKeUar 
and  Co." 

From  the  year  1833,  to  the  month  of  April,  1838,  various  Bills  of  exchange, 
promissory  notes,  etc.,  in  respect  of  debts  due  and  owing  to  the  firms  of  "  Gibson, 
McKeUar  and  Co.,"  and  "  Gibson  and  Co.,"  respectively,  were  sent  by  those  firms  to 
England,  for  realisation  to  the  Appellant  and  also  to  his  brother  A.  McKeUar. 
A.  McKeUar,  however,  was  the  only  person  who  acted  under  the  power  of  attorney, 
except  in  the  instance  of  two  small  debts  owing  to  "  Gibson,  McKeUar  and  Co.," 
which  were  got  in  by  the  Appellant  and  handed  over  by  him  to  A.  McKeUar,  as  such 
acting  attorney  or  agent,  and  who  collected  and  realised  certain  of  the  Bills  of  ex- 
change and  promissory  notes,  and  also  the  amount  of  certain  debts,  and  accounted 
for  what  he  so  received  to  the  firm  of  "  Gibson,  McKeUar  and  Co."  in  the  consign- 
ment accounts  of  the  firm  of  "  D.  McKeUar  and  Son,"  with  the  firm  of  "  Gibson, 
McKeUar  and  Co." 

The  Appellant  was  appointed  by  the  deed  of  partnership  the  agent  in  England 
of  'he  firm  of  "  Gibson,  McKeUar  and  Co.,"  for  the  purpose  of  selecting  for  "  Gibson, 
McKeUar  and  Co."  the  goods  and  merchandise  from  England  which  they  might 
require  for  the  purposes  of  their  trade,  but,  shortly  after  his  arrival  in  England, 
the  firm  of  "  Gibson,  McKeUar  and  Co."  gave  instructions  to  the  Appellant  to  hand 
over  to  the  firm  of  "  D.  McKeUar  and  Son  "  the  indents  or  orders  for  goods  and 
other  merchandise  which  they,  from  time  to  time,  should  enclose  to  him,  in  order 
[383]  that  the  firm  of  "  D.  McKeUar  and  Son"  might  apply  the  goods  and  mer- 
chandise thereby  ordered;  and,  in  pursuance  of  such  instructions,  from  that  time 
all  the  goods  and  merchandise  specified  in  the  indents  or  orders  of  the  successive 
firms  of  "  Gibson,  McKeUar  and  Co."  and  "  Gibson  and  Co.,"  with  the  exception  only 
of  some  of  comparatively  trifling  amounts,  were  procured  and  supplied  by  the  firm 
of   "  D.   McKeUar   and   Son,"  through  the  Appellant,   as   such   agent,   who  merely 
assisted  in  selecting  such  goods  and  merchandise,  and  paid  for  the  same  as  agent 
under  the  before-mentioned  partnership  deed,  and  charged  the  firms  of  "  Gibson, 
McKeUar  and  Co.,"  and  "  Gibson  and  Co.,"  commission  at  the  rate  of  five  per  cent. 
for  acting  as  agent  in  selecting  and  in  advancing  the  money  to  pay  for  the  goods 
and  merchandise  so  supplied  to  them,  in  respect  of  which  the  Appellant,  from  the 
latter  end  of  ill'-  year  1832,  to  January,  1839,  made  advances  out  of  his  own  monies 
for  those  firms  to  a  great  amount  without  settling  any  account  with  them  up  to  the 
r  end  of  the  year  1831. 
Tin-  members  of  the  firm  of  "  Gibson,  McKeUar  and  Co.,"  after  the  Appellant 
retired  from  the  partnership,  collected  under  the  powers  of  the  partnership  deed, 
money  to  B  large  amount,  on  behalf  of  the  Appellant,  in  respect  of  debts  owing  to 
him  by  the  customers  of  the  firm  of  "  R.  Gibson  and  Co. ;  "  but  Leslie,  and  the  Re- 
spondent. WaUace,  after  the  death  of  T.  McKeUar,  were  charged  with  having  neglected 
to  collect  a  large  portion  of  the  debts  so  due  to  the  Appellant,  which,  it  was  alleged, 
in  consequence  of  buce  neglect,  were  lost. 

The  Appellant,  in  November,  1837,  executed  a  [384]  power  of  attorney,  appoint- 
in--  one  Greenaway,  of  Calcutta,  his  attorney  and  agent,  to  recover  and  receive  from 
the  firm  of  "Gibson  McKeUar  and  Co."  all  debts  which  then  were,  or  thereafter 
should  be,  due  to  the  Appellant,  not  only  on  account  of  the  firms  of  "  R.  Gibson  and 
Co.,"  and  "Gibson,  McKeUar  and  Co.,"  in  which  he  had  been  a  partner,  but  also 
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for  the  monies  due  to  him  from  the  firm  of  "  Gibson,  McKellar  and  Co.,"  for  the 
goods  and  merchandise  as  settled  by  the  firm  of  "  D.  McKellar  and  Son,"  and  paid 
for  by  the  Appellant,  as  such  agent,  and  at  the  same  time  the  Appellant  empowered 
Greenaway  to  make  out  and  finally  settle  all  accounts  between  the  Appellant  and 
the  firm  of  "  Gibson,  McKellar  and  Co." 

This  power  of  attorney  was  received  by  Greenaway,  in  February,  1838 ;  but 
previously  to  its  receipt,  and  on  the  26th  of  January,  1838,  T.  McKellar  died,  having 
by  his  Will  appointed  Greenaway  his  executor,  who  proved  the  Will ;  and,  shortly 
after  the  death  of  T.  McKellar,  his  share  in  the  business  of  "  Gibson,  McKellar  and 
Co."  was  by  deed  assigned  to  Leslie  and  the  Respondent,  Wallace,  by  Greenaway  as 
such  executor;  and  by  such  deed,  Leslie  and  Wallace  took  upon  themselves  the  pay- 
ment of  all  the  partnership  debts  and  liabilities  to  which  T.  McKellar  was  liable 
jointly  with  them  at  the  time  of  his  death,  as  a  member  of  the  firm  of  "  Gibson, 
McKellar  and  Co." 

In  the  beginning  of  the  year  1838,  Greenaway,  as  the  Appellant's  agent  at  Cal- 
cutta, rendered  to  "  Gibson  and  Co."  the  Appellant's  account  current  between  him 
and  "  Gibson,  McKellar  and  Co.,"  of  all  their  dealings  and  transactions  in  business 
then  remaining  unadjusted  (other  than  those  which  related  to  the  [385]  collecting 
of  and  accounting  for  the  outstanding  debts  due  to  the  Appellant),  from  the  month 
of  June,  1832,  to  the  31st  of  January,  183$.  This  account  current,  numbered  2  in 
these  proceedings,  at  the  time  it  was  so  rendered  by  Greenaway,  was  objected  to  by 
the  firm  of  "  Gibson,  McKellar  and  Co.,"  when  Greenaway  requested  Leslie  and 
Wallace  to  make  out  and  render  to  him,  as  such  agent,  the  accounts  in  the  manner 
which  they  were  willing  to  admit  the  same.  They  agreed  to  do  so ;  and,  accord- 
ingly, they  made  out  and  rendered  their  account  current  to  Greenaway,  up  to  the 
31st  of  January,  1838,  which  was  numbered  3.  By  such  account  they  admitted  a 
balance  of  Rs.  191,695.  14a.  3p.,  to  be  due  from  "  Gibson,  McKellar  and  Co."  to  the 
Appellant,  on  the  31st  of  January,  1838. 

The  difference  in  amount  between  the  accounts  numbered  2  and  3,  rendered  by 
Greenaway  on  behalf  of  the  Appellant,  and  by  "  Gibson  and  Co."  respectively,  was 
a  sum  of  £3757  15s.  lfd.,  but  th?re  was  no  difference  whatever  in  such  accounts 
as  to  the  respective  amounts  of  the  sum  total  charged  against  "  Gibson,  McKellar 
and  Co.,"  for  the  price  of  each  shipment  of  goods.  In  the  account  No.  2,  discount 
at  the  rate  of  two-and-a-half  per  cent,  up  to  the  30th  of  June,  1836,  upon  the  respec- 
tive amounts  of  the  sums  total  charged,  was  allowed  to  "  Gibson,  McKellar  and  Co.," 
and  from  that  time  to  the  close  of  the  account,  no  discount  was  allowed ;  and  a 
commission  of  five  per  cent,  was  charged  upon  the  respective  amounts  of  all  the 
sums  total  so  charged.  By  the  account  No.  3,  "  Gibson  and  Co."  claimed  to  have  cer- 
tain discounts  allowed  upon  amounts  total  charged  against  "  Gibson,  [386] 
McKellar  and  Co."  for  the  price  of  shipment  of  goods  and  for  commission  of  five 
per  cent,  charged  only  upon  the  respective  amounts  of  all  the  sums  total  so  charged, 
after  first  deducting  a  discount  of  seven-and-a-half  per  cent.,  and  the  difference  of 
interest  consequent  upon  these  differences,  and  such  claims,  represented  all  their 
objections  to  the  account  No.  2. 

In  consequence  of  these  claims  on  the  part  of  Leslie,  and  the  Respondent,  Wallace, 
many  negotiations  and  discussions  took  place  before  the  month  of  September,  1838, 
as  to  their  settlement,  and  at  length  it  was.  in  September,  1838,  finally  arranged 
and  agreed  between  Greenaway,  as  the  Appellant's  agent,  and  "  Gibson  and  Co.," 
that  the  firm  should  pay  the  Appellant  the  sum  of  Rs.  91,695  14a.  3p.  in  cash,  and 
give  a  bond  for  4  lacs  of  Company's  Rupees,  payable  quarterly  by  instalments  of 
Rs.  25,000,  and  that  the  disputed  item  of  £3757  15s.  lfd.  should  stand  over  for 
future  investigation  ;  and,  accordingly,  the  firm  of  "Gibson  and  Co."  paid  Green- 
away that,  amount  in  cash,  and  on  the  24th  of  September,  Leslie  and  Wallace  exe- 
cuted and  gave  their  Bond  for  4  lacs  of  Rupees,  payable  by  instalments.  This 
Bond  recited,  that  Leslie  and  Wallace  had  examined  and  investigated  the  several 
accounts  of  the  Appellant  with  the  firm  of  "  Gibson,  McKellar  and  Co.,"  rendered 
on  his  behalf,  up  to  the  31st  of  January,  1838,  but  that  they  refused  to  admit  the 
further  sum  of  £3757  15s.  lfd.  claimed  as  due  to  the  Appellant,  until  satisfied  on 
further  investigation  and  examination. 

In  May,  1839,  Leslie  came  to  England,  bringing  with  him  a  power  of  attornev 
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1'n.m  his  co-partner  Wallace,  expressly  authorising  him  to  settle  the  dif-[387]- 
ferences  between  the  firm  of  "Gibson  and  Co."  as  to  the  disputed  item  of  £3757 
L5s.  1..1..  and  such  differences  were  accordingly  finally  closed  and  settled  by  Leslie 
giving  to  the  Appellant  a  Bill  of  exchange,  dated  the  31st  of  August,  1839,  drawn  by 
the  Appellant  upon  and  accepted  by  Leslie  in  the  name  of  the  firm  of  "  Gibson  and 
Co.,"  payable  eighteen  months  after  date,  for  Rs.  30,744.  4a.,  a  lesser  sum  than  the 

reserved  item. 

The  Bill  of  exchange  was  forwarded  to  Greenaway  at  Calcutta,  who  received  the 
Bame  in  due  course,  and  informed  Wallace  of  that  fact.  The  Bill  not  having  been 
paid  at  maturity,  the  Appellant,  on  the  14th  of  March,  1841,  brought  an  action  on 
the  plea  side  of  the  Supreme  Court  at  Calcutta  against  the  Respondent,  Wallace, 
and  Leslie  to  recover  the  amount.  To  this  action  the  Defendants  pleaded,  first. 
thai  they  did  not  accept  ;  secondly,  that  the  Bill  was  accepted  at  the  request  and  for 
•the  accommodation  of  the  Appellant,  and  without  any  consideration  for  the  same; 
thirdly,  that  the  acceptance  was  obtained  and  procured  by  the  Appellant  by  fraud 
and  covin  ;  and  fourthly,  a  set  off.  A  commission  for  the  examination  of  witnesses 
in  England  was  obtained,  but  was  not  returned  at  the  date  of  the  trial,  (the  30th 
of  June  1842,)  when  a  verdict  was  given  for  the  Appellant,  for  the  amount  of  the 
Bill  of  exchange,  and  interest  at  8  per  cent. 

Leslie  died  on  the  11th  of  June,  1841,  having  by  his  Will  appointed  the  Re- 
spondents his  executors. 

While  the  proceedings  at  law  were  going  on,  the  Appellant,  on  the  30th  of  Sep- 
tember, 1841,  filed  a  bill  on  the  equity  side  of  the  Supreme  Court  at  Calcutta  [388] 
against  the  Respondent,  Wallace,  as  surviving  partner  of  the  firm  of  "  Gibson  and 
Co.,"  and  also  against  the  other  Respondent,  Spence,  the  executor  of  the  late  Leslie. 
The  bill  stated,  among  other  things,  the  before-mentioned  deed  of  co-partnership 
and  the  collection  and  realisation,  by  T.  McKellar,  Leslie,  and  Wallace,  of  certain 
of  the  debts  due  to  the  Appellant  from  the  customers  of  the  firm  of  "  Gibson,  McKellar 
and  Co.,"  who  had  been  customers  of  the  firm  of  "  R.  Gibson  and  Co.,"  and  that  other 
of  such  debts  had  been  lost  by  the  neglect  of  T.  McKellar,  Leslie,  and  the  Respondent 
to  recover  and  got  in  the  same,  and  prayed  that  an  account  might  be  taken  of  all 
monies  which  T.  McKellar,  Leslie,  and  Wallace,  or  any  of  them,  and  which  the 
Defendants,  as  executors  of  Leslie,  or  either  of  them,  had  collected  or  received  in 
payment  or  satisfaction,  either  wholly  or  partly,  of  the  debts  due  to  the  Complainant 
as  such  member  of  the  old  firms  in  which  he  wras  so  interested  as  aforesaid;  and 
of  the  debts  which  he  had  purchased  or  obtained  from  G.  T.  Gibson  as  aforesaid, 
;'iid  of  all  monies  which  McKellar,  Leslie,  and  Wallace,  or  any  of  them,  and  which 
the  Defendants,  or  either  of  them,  as  such  executors  aforesaid,  had  collected  or 
received  from  the  customers  of  the  new  co-partnership  firm,  and  which,  according 
to  the  terms  and  provisions  of  the  deed  of  co-partnership  had  been  applied  towards 
payment  of  the  debts  due  to  the  Plaintiff,  and  paid  over  to  or  placed  to  his  credit, 
which  but  for  the  wilful  neglect  or  default  of  McKellar,  Leslie,  and  Wallace,  and 
each  of  them,  mighl  have  been  collected  in  or  received  by  them;  and  that  the  De- 
fendants mighl  be  decreed  to  pay  him  what,  [389]  upon  taking  such  account,  might 
be  found  due  to  him  ;  and  that  the  Defendants  should  deliver  over  and  deposit 
with  the  proper  officer  of  the  Court,  all  the  accounts,  vouchers,  etc.,  belonging  or  in 
any  way  relating  to  the  old  firms  in  which  he  was  interested  as  aforesaid;  and  that 
in  the  meantime  the  Defendants  might  be  restrained  from  collecting  or  receiving 
any  of  the  debts  due  to  him,  and  for  general  relief. 

The  Respondents,  on  the  23rd  of  February,  1842,  put  in  a  joint  answer,  admit- 
ting thai  T.  McKellar,  Leslie,  and  Wallace  collected  and  received  debts  and  monies 
to  a  large  amount  on  behalf  of  the  Appellant,  and  which  were  owing  to  the  firm  of 
"  R.  Gibson  and  Co.."  but  they  denied  that  any  debts  had  become  irrecoverable  and 
lost  to  the  Appellant  by  reason  of  any  neglect  or  omission  on  their  part,  as  alleged 
in  the  bill.  1  B 

On  the  1st  of  March.  1843,  the  Respondents  filed  a  cross  bill  in  the  same  Court 
agamsl  the  Appellant.  The  bill  stated,  that  the  Appellant  had  been  appointed  as 
'Attorney  to  collect  divers  sums  of  money  on  bills,  etc.,  for  the  firm  of  "Gibson, 
McKellar  and  Co.,  and  that  he  never  at  any  time  rendered  a  true  account  of  the 
collection  of  such  monies,  and  by  reason  of  his  negligence  in  not  demanding  pay- 
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rrient  of,  or  suing  upon,  certain  bills,  the  same  became  irrevocable,  and  barred  by 
the  Statute  of  Limitations ;  that  the  Appellant  as  such  agent  had  charged  the  firm 
with  the  agency  commission  of  five  per  cent.,  and  the  bill  charged  that  the  invoices 
sent  were  imperfect,  incorrect,  and  false,  the  Appellant  having,  in  breach  of  his 
duty  as  agent,  charged  higher  prices  in  his  accounts  than  the  price  actually  paid 
by  [390]  him  to  those  from  whom  he  had  purchased,  and  had  not  allowed  them  dis- 
count when  allowed  to  him,  and  that  the  accounts  wanted  many  items  which  ought 
to  have  been  credited  to  the  firm  of  "  Gibson,  McKellar  and  Co. ;  "  and  that  the 
members  of  that  firm  had  never  obtained  a  full,  true,  and  faithful  account  of  his 
dealings,  transactions,  and  purchases  as  such  agent.  The  bill  also  charged,  that  the 
accounts  between  the  firm  of  "  Gibson,  McKellar  and  Co."  were  still  open  and  un- 
settled, and,  after  charging  that  the  Appellant  had  in  his  possession  the  original 
invoices,  etc.,  and  seeking  the  production  thereof,  prayed,  that  the  prior  accounts 
might  be  opened  up  and  re-adjusted;  and  for  an  injunction  restraining  him  from 
receiving  any  of  the  debts,  and  that  the  Bill  of  exchange  might  be  delivered  up  and 
cancelled,  as  it  had  been  obtained  by  pressure  and  duress,  and  the  Appellant  re- 
strained from  issuing  execution  upon  the  judgment  recovered  by  him. 

The  Appellant  by  his  answer  insisted,  that  the  accounts  were  finally  settled  and 
closed  by  the  payment  and  Bond ;  that  after  the  settlement  of  the  disputed  item  of 
£3757  15s.  Ifd.,  when  he  considered  all  matters  in  relation  thereto  finally  settled 
and  adjusted,  he  had  destroyed  the  greater  part  of  the  vouchers  and  papers  relat- 
ing thereto,  as  being  no  longer  of  any  value,  and  he  submitted,  that  by  reason  of 
such  final  settlement  of  accounts  the  Respondents  were  not  entitled  to  any  account 
of  such  particulars  as  were  inquired  after  and  prayed  for  by  their  bill,  previously 
to  the  31st  of  January,  1838;  and  he  further,  by  his  answer,  stated,  that  he  had 
received  from  the  sellers,  from  the  years  1834  to  1836,  in  consequence  of  ready- 
money  payments,  a  discount  varying  from  5  [391]  to  7h,  and  that  he  received  i 
commission  of  2^  per  cent.,  as  a  del  credere  commission,  from  June,  1836,  to  end  of 
1837,  out  of  the  profits  of  the  parties  from  whom  he  purchased  the  goods. 

Witnesses  were  examined  on  both  sides,  and  the  correspondence  between  the 
parties  respecting  the  settlement  was  filed.  The  Appellant  examined  Greenaway. 
to  establish  the  material  issue,  that  the  accounts  were  stated  and  settled  as  lie 
insisted.  There  was  no  evidence  to  show  that  the  Appellant  had  been  guilty  of  any 
of  the  acts  of  fraud  or  duress,  or  that  he  had  been  guilty  of  neglect  or  default  in 
getting  in  the  debts  due  to  the  firms  of  "  Gibson,  McKellar  and  Co."  and  "  Gibson 
and  Co.,"  as  alleged  by  the  bill. 

The  two  causes  were  heard  together  in  the  month  of  February,  1847,  when  the 
Chief  Justice,  Sir  Lawrence  Peel,  pronounced  the  judgment  of  the  Court,  to  the 
effect,  that  as  there  was  no  ground  for  impeaching  the  Bond  as  fraudulent,  it  must, 
therefore,  be  deemed  a  settlement  as  far  as  it  extended ;  that  there  was  an  exception 
of  the  sum  of  £3757  15s.  Ifd.,  which  appeared  to  him  to  be  the  only  matter  sub- 
stantially in  dispute;  that  it  did  not  appear  that  the  accounts  under  settlement 
excluded  any  of  H.  McKellar's  claims,  and  the  presumption  was,  that  all  his  claims 
were  included.  That  the  claims  against  the  Calcutta  firm  appeared  to  be  referable 
to  three  heads ;  the  sum  agreed  to  be  paid  as  a  valuation  of  stock,  on  the  admission 
of  the  succeeding  members  to  the  firm  of  which  H.  McKellar  was  the  sole  member  : 
the  collections  in  Calcutta  to  be  carried  to  account  of  the  firm  or  firms  centred  in 
H.  McKellar,  and  the  sums  advanced  by  him  in  England,  and  his  charges  on  pur- 
chases effected  by  him  for  the  house  in  Calcutta  ;  and  [392]  that  these  on  the  evi- 
dence could  not  be  taken  to  have  been  the  basis  of  the  proposed  settlement.  That 
if,  therefore,  the  Plaintiff  in  the  original  suit  (the  Appellant)  was  permitted  to 
have  an  account  of  the  collections  from  an  earlier  date  than  the  date  of  the  Bond 
transaction,  it  would  be  in  effect  re-opening  the  accounts,  of  the  settlement  of  which 
he  had  taken  the  benefit.  That,  therefore,  the  account,  in  the  original  bill,  must 
be  confined  to  transactions  subsequent  to  the  Bond.  As  to  the  sum  excepted  and 
reserved  on  giving  the  Bond,  the  Chief  Justice  thought  that  the  circumstances  which 
had  taken  place  were  such  as  ought  not  to  preclude  the  inquiry  proposed  to  be 
directed,  and  the  Court  referred  it  to  the  Master  to  take  the  accounts  upon  that 
footing. 

The  case  was  afterwards  re-heard,  and  on  the  22nd  of  February,  1848,  the  Chief 
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bv  referring  the  accounts  generally,  with  direction,  that  if  the  Master  should  find  a 
settled  account,  he  should  take  the  account  on  that  footing." 

The  Appellant  took  the  initiative  in  the  Master's  office,  proceeding  with  the  refer- 
ence ordered  by  the  above  decree  :  and  evidence  respecting  the  accounts  was  entered 

On  the  3rd  of  April.  1849,  the  Master  made  a  separate  report  upon  the  question, 
whether  the  accounts  between  them  was  or  was  not  a  settled  account,  and  he  thereby 
found,  that  the  accounts  between  the  parties  in  the  suits,  and  the  reserved  item 
[3931  <>f  E3757  L5s.  Lfd.  were  not.  nor  was  either  of  them,  settled,  as  contended 
before  him  on  the  part  of  the  Appellant,  but  that  the  same  were  still  open  and 
unsettled.  To  this  report,  the  Appellant  took  exceptions,  first,  that  the  Master 
had  found  that  the  accounts  between  the  Appellant  and  the  firm  of  "Gibson, 
McKellar  and  Co.."  up  to  the  31st  of  January.  1838,  were  not  settled  by  the  Bond, 
whereas  he  ought  to  have  found  that  the  whole  of  the  accounts  and  dealings  between 
the  Appellant  and  the  firm  of  "  Gibson,  McKellar  and  Co.,"  up  to  the  3Lst  of  January, 
1838,  were  closed  bv  the  Bond,  except  as  to  the  reserved  item  of  £3757  15s.  ljd. 
and  two  other  small  sums,  and  except  the  amount  prayed  for  by  the  Appellant's  bill ; 
secondlv,  that  he  ought  to  have  found  the  reserved  item  of  £3757  15s.  lfd.  settled 
and  closed  by  the  Bill  of  exchange. 

These  exceptions  were  argued  before  the  Supreme  Court,  and  by  an  Order  of 
that  Court,  dated  the  16th  of  July,  1849,  the  same  were  overruled  and  the  Master's 
separate  report  confirmed.        The   judgment   of  the  Court   was   delivered  by   Mr. 
Justice  Colville,  to  the  effect,  that  the  Master  was  right  in  finding  that  there  was  no 
settlement  of  the  accounts,  in  the  sense  in  which  that  term  was  understood  in   a 
Court  of  equity,  on  either  of  the  occasions  referred  to  by  the  exceptions;  and  that 
even  the  language  used  by  the  Appellant  himself,  in  making  his  claim  before  the 
Master,  was  not  that  ordinarily  used  in  setting  up  a  settled  and  closed  account: 
namely,  that  the  accounts  were  stated  and  settled,  and  that  thereupon  certain  pay- 
ments were  made  and  a  security  given,  on  the  footing  of  that  settlement;  but  that 
the  settlement  contended  for.  was  effected  by  such  payments  and  the  execution  [394] 
of  such  security,  and  that  these  acts,  which  might  be  material  as  constructive  evi- 
dence of  an  antecedent  settlement  of  accounts,  was  treated  as  constituting  the  settle- 
ment itself.     That  the  Bond,  if  taken  alone,  was  neither   an  account  stated,  nor 
afforded  any  satisfactory  evidence    of  an  account  stated ;  no  balance  being  agreed 
upon,  it  being  left  an  open  question,  whether  the  sum  admitted  to  be  due  was  or 
not  to  be  increased  by  the  sum  of  £3757  15s.   lfd. ;  and  he  was  of  opinion,  that 
the  Plaintiff  had  failed  to  establish  that,  in  September,  1838,  there  was  such  a  settle- 
ment of  accounts  as  that  which  he  set  up,  or  that  anything  was  done  by  which,  in 
taking  the  accounts  directed  by  the  depree,  effect  could  be  given  to  it  as  to  an  account 
stated.     That  the  effect  of  the  acceptance  for  Rs.  30,744.  4a.  given  by  Leslie  in  'he 
partnership  name  of  "  Gibson  and  Co."  to  McKellar,  was  not  such  a  transaction  at, 
ought  to  be  treated  as  a  settlement  of  accounts  between  principal  and  agent,  which 
precluded  the  former  from  having  the  accounts  of  the  latter  taken  in  a  Court  of 
equity. 

Proceedings  were  then  resumed  in  the  Master's  office,  and  warrants  were  issued 
at  the  instance  of  the  Appellant,  in  pursuance  of  the  original  decree,  requiring  'he 
attendance  of  the  Respondents  before  the  Master  to  go  into  the  accounts.  Meetings 
were  had,  and  the  accounts  gone  into,  and  other  proceedings  in  relation  thereto  taken. 
No  appeal  was  asserted  from  the  Decree  pronounced  in  February,  1848,  or  the 
Order  of  the  16th  of  July,  is)!),  made  on  the  Exceptions,  but  the  Appellant's  counsel 
in  Calcutta,  being  of  opinion  that  an  appeal  might  be  successfully  prosecuted,  intima- 
tion to  that  effect  was  communicated  to  the  Appel-[395]dant,  who  was  resident  in 
England,  and  a  correspondence  ensued  respecting  the  evidence  and  proof  within 
the  Appellant's  power  to  verify  and  produce.  The  Appellant  also  took  the  opinion 
of  counsel  in  England,  on  points  relative  to  the  expediency  of  an  appeal,  and  ulti- 
mately having  been  advisi  d  bo  to  do,  by  letters,  dated  the  7th  and  24th  of  December, 
L849,  instructed  his  agent  in  India  to  direct  counsel  to  move  for  such  appeal  on  his 
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behalf.  The  instructions  thus  sent  were,  however,  not  available  before  the  20th  of 
February,  1850,  when  the  period  of  six  months,  the  time  limited  for  appealing  by 
the  Calcutta  Charter  of  Justice,  had  expired,  and  the  right  to  appeal,  therefore, 
lost.  Under  these  circumstances,  McKellar  presented  a  petition  to  the  Queen  in 
Council,  praying  for  leave  to  appeal,  notwithstanding  the  time  limited  by  th  : 
Charter  had  expired. 

This  petition  was  heard  before  the  Judicial  Committee,  ex  parte,  and,  being 
supported  by  an  affidavit  setting  forth  the  circumstances  above  stated,  was  allowed, 
upon  terms  of  the  Petitioner  giving  security  for  costs,  and  lodging  in  the  Council 
office  a  certificate  of  recognizance  in  the  penalty  of  £500. 

The  service  of  the  Order  made  upon  this  petition,  dated  the  25th  of  June,  1850, 
upon  the  Respondents  in  India,  was  the  first  intimation  they  received  of  the  appeal, 
and  they  presented  a  counter-petition  to  the  Queen  in  Council  to  rescind  and  revoke 
such  Order.  It  alleged,  that  no  notice  of  the  application  for  leave  to  appeal  had  been 
given  to  them,  and  that  proceedings  in  the  Master's  office,  in  the  original  and  cross 
bill,  had  been  taken  by  McKellar  without  any  notice  of  his  intended  application. 
That  they  had  no  opportunity  afforded  them  of  staying  proceedings,  but  [396] 
were  compelled  by  the  steps  and  proceedings  taken  by  McKellar,  as  actor,  to  proceed 
and  incur  great  expense  in  the  Master's  office,  since  the  passing  of  the  Decree  of  the 
22nd  of  February,  1848,  and  the  Order  of  the  16th  of  July,  1849,  and  that  such 
expenses  which  they  had  been  so  led  into  could  never  be  recovered,  if  the  appeal  was 
successful,  as  the  whole  of  these  proceedings  would  be  a  nullity.  That  two  years  had 
elapsed  since  the  date  of  the  Decree  of  the  22nd  of  February,  1818,  and' the  time 
when  the  petition  was  presented  to  Her  Majesty  in  Council ;  that  the  taking  of  the 
steps  and  proceedings,  as  actor,  inducing  them  to  proceed  under  the  reference  in 
the  Master's  office,  was  an  acquiescence  and  submission  to  the  Decree  and  Order, 
and  a  waiver  of  his  right  to  appeal.  That  if  such  fact  had  been  known  to  the  Com- 
mittee, they  would  have  made  McKellar  give  security  for  the  costs  incurred  by  this 
proceeding.  That  McKellar  had  not  entered  or  prosecuted  his  appeal;  that  it  was 
a  condition  precedent  by  the  Order  of  Her  Majesty  in  Council  that  he  should  lodge 
a  certificate  of  recognizance,  but  that  he  had  not  done  so,  and  they  prayed  that 
such  Order  in  Council  might  be  reversed,  and  that  McKellar  might  be  ordered  to 
pay  the  Petitioners  the  costs  incurred.  This  petition  was  supported  by  an  affidavit 
verifying  the  principal  allegations,  and  was  served  on  the  Appellant's  agent. 

(June  18.  1851.*)     Mr.  Leith  moved  to  dismiss. 

This  Court  would  not  have  made  the  Order,  admit-[397]-ting  the  appeal,  if  it  had 
been  possessed  of  the  knowledge  of  the  fact  of  the  proceedings  taken  in  the  Master's 
office  by  McKellar,  under  the  Decree  of  the  22nd  of  February,  1818.  That  fact 
was  not  disclosed  in  the  application  made  by  him,  which  was  ex  parte.  Moreover, 
the  terms  of  the  Order  in  Council  have  not  been  complied  with.  Xo  recognizance 
has  been  entered  into,  nor  has  any  petition  of  appeal  been  lodged,  although  nearly 
a  twelvemonth  has  elapsed  since  the  date  of  the  order. 

Mr.  Wigram,  Q.C.,  contra. — It  was  not  thought  necessary  to  appeal  from  the 
interlocutory  decree,  and,  accordingly,  the  parties  went  in  before  the  Master  to 
take  the  account.  When  it  was  discovered  that  it  was  requisite  and  expedient  to 
appeal  the  six  months  limited  by  the  Charter  had  expired,  and  this  Court  granted 
leave  to  appeal  as  an  indulgence. 

The  Right  Hon.  T.  Pemberton  Leigh. — There  has  been  great  laches,  but  not  such 
as,  in  their  Lordships'  opinion,  ought  entirely  to  shut  out  the  appeal.  But  further 
terms  must  be  imposed  upon  the  Appellant.  The  recognizance  must  be  increased  to 
the  sum  of  £1000,  a  sum  sufficient  to  cover  the  costs  incurred  in  the  Master's  office, 
by  the  Appellant  forcing  on  the  proceedings  and  taking  the  accounts;  and,  as  the 
delav  has  been  occasioned  by  the  Appellant,  the  petition  of  appeal  must  be  lodged  in 
the  Council  office  within  six  weeks,  and  if  not  then  lodged,  the  appeal  is  to  stand  dis- 
missed. This  course  will  we  think,  do  complete  justice  to  all  parties.  We  reserve 
the  costs  of  this  application. 

*  Present:  Members  of  the  Judicial  Committee, — The  Right  Hon.  Dr  Lushin"-- 
ton,  the  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward  Ryan,  Knt, 
and  the  Right  Hon.  Sir  John  Jervis,  Knt. 
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[398j  By  the  Order  in  Council  made  upon  this  petition,  the  Appellant  was 
directed  to  lodge  in  the  Council  office  the  certificate  of  recognizance  to  Her  Majesty, 
in  a  penalty  of  £1000  sterling,  conditioned  to  stand  and  abide  such  determination 
as  mighl  be  made,  and  to  pay  all  such  costs  as  might  be  awarded  in  case  the  appeal  be 
dismissed  (such  recognisance  to  be  in  lieu  of  the  aforesaid  recognizance  of  £500,  for 
j.peal  as  set  forth  in  the  Order  of  the  25th  of  June,  1850),  and  to  perfect 
Buch  recognizance,  and  lodge  his  petition  of  appeal  in  the  Council  office  within  the 
spare  of  B«  weeks  from  the  date  of  the  report,  and,  in  the  event  of  failing  to  perfect 
such  recognizance,  and  lodge  such  petition  within  that  period,  the  Order  be  dis- 
charged, and  the  costs  of  the  petition  paid  by  the  Appellant;  but  if  the  recognizance 
was  perfected,  and  the  petition  of  appeal  lodged  within  that  period,  then  that  the 
costs  of  the  petition  was  to  be  reversed. 
The  appeal  now  came  on  for  hearing. 
Mr.  Wigram,  Q.C.,  and  Mr.  W.  A.  Collins,  for  the  Appellant. — The  simple  question 
the  Court  below  had  to  decide  was,  whether  the  transaction  in  question  entered  into 
in  the  month  of  September,  1838,  amounted  to  a  settled  account  up  to 
the  31st  of  January,  1838,  between  the  parties,  and  precluded  the  Respond- 
ents from  opening  the  accounts  again.  Our  contention  is,  that  it  did  constitute 
a  settled  account,  and  that  the  Court  below  entirely  misconceived  the  effect  of  that 
settlement.  Indeed,  the  Bond  and  Bill  of  exchange  is  a  bar  to  any  such  claim. 
The  evidence  of  Greenaway,  and  the  correspondence  between  the  parties  respect- 
[399]-ing  this  settlement,  show  beyond  dispute  that  it  was  a  clear  case  of  settled 
account,  with  the  reservation  of  one  item  of  £3757  15s.  If  d.  Although  the  investi 
gation  of  that  item,  if  it  had  been  found  to  be  incorrectly  made  up,  might  have  dis- 
arranged the  items  in  the  prior  accounts  up  to  the  31st  of  January,  1838,  yet  that 
would  not  affect  such  settlement,  and  that  was  also  settled  by  the  acceptance  of  the 
Bill  of  exchange  for  a  less  amount.  The  charges  of  wilful  neglect  and  fraud  con- 
tained in  the  original  bill  were  unsupported  by  evidence,  and  wholly  failed.  As 
the  accounts  between  the  parties  had  been  so  long  settled,  we  submit  that  the  Decree 
ordering  the  reference  to  the  Master  to  take  the  accounts,  and  that  the  Order  over- 
ruling the  exceptions,  ought  not  to  have  been  made.  Brownell  v.  Brown  ell  (2  Bro. 
C.C.C2). — Mr  Pemberton  Leigh. — The  proceedings  taken  by  the  Appellant  in  the 
Master's  office  under  the  Order  was  wrong :  he  should  have  appealed  at  once  ;  at  all 
events,  he  ought,  whichever  way  our  judgment  may  be,  to  pay  the  costs  of  those  pro- 
ceedings.]— The  Decree  was  an  erroneous  one.  In  De  Burgh  v.  Clarke  (i  Clk.  and 
Fin.  562)  the  House  of  Lords  held  that  the  original  Decree,  pronounced  more  than 
two  years  before  enrolment,  was  saved  by  a  subsequent  Order  made  ip  the  cause. 
They  referred  also  to  Parker  v.  Morrell  (2  Phillips.  -153). 

Mr.  Holt.  Q.C.,  and  Mr.  Leith,  for  the  Respondents. — The  accounts  have  never 
been  stated  and  settled.  The  Court  l>elow  was.  therefore,  perfectly  right  upon  the 
facts  shown,  to  refer  it  to  the  Master,  with  [400]  liberty  to  surcharge  and  falsify 
the  accounts.  They  were  not  closed  by  the  transactions  which  had  taken  place. 
The  claims  made  by  "  Gibson,  McKellar  and  Co.,"  in  the  account  No.  2,  for  dis- 
counts, over-charges  in  respect  of  the  shipments,  and  the  differences  of  interest 
which  formed  their  objection  to  the  account,  have  never  been  settled;  one  of  the 
disputed  points  being,  whether  a  del  credere  commission  was  properly  charged  by 
the  Appellant  in  his  character  of  a^ent  ;  a  most  important  inquiry,  as  it  converted 
the  agent  into  a  principal.  The  Respondents  were  wholly  in  the  dark  as  to  the 
particulars  of  these  discounts  and  overcharges.  They  never  had  the  vouchers,  only 
the  invoices  ami  statements  upon  which  the  alleged  settlement  of  the  account  up  to 
the  -ilst  of  January,  L838,  was  founded.  Facts  which  the  Appellant  was  bound  to 
have  communicated  to  them  were  kept  back  at  the  time  of  executing  the  Bond  and 
accepting  the  bill  of  exchange.  The  statement  furnished  them  was  a  suagestio  falsi. 
What  .an  be  stronger  proof  that  it  was  not  a  formal  settlement  than  the  undisputel 
fact,  that  the  item  for  £:',757  15s.  lfd.  was  reserved,  and  which  manifestlv,  if  wrong, 
would  disarrange  the  whole  of  the  items  of  the  general  account.'  That  alone 
sufficient  to  entitle  us  to  have  the  accounts  opened,  as  the  Court  below  most  clearlv 
expressed  in  the  judgment  of  Mr.  Justice  Colvile.  It  was  not  necessary  to  establish 
Legal  fraud  :   there  was  unfair  advantage  taken,  and  that  is  sufficient  to  justifv  the 
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Court  in  opening  the  accounts.  Gibson  v.  J  eyes  (6  Yes.  266),  Wood  v.  Dowries 
(18  Ves.  120),  Montesquieu  v.  Sandys  (18  Ves.  301,  308),  4w-[401]-eferson  r.  Malthy  (2 
V  ss.  244 ;  S.C.  4  Bro.  C.C.  422).  Length  of  time  is  no  bar  if  fraud  appears  in  a  stated 
account.     Vernon  v.  Vawdry  (2  Atk.  119),  AUfrey  v.  Allfrey  (1  Mac.  and  Gor.  87). 

The  Right  Hon.  T.  Peinberton  Leigh. — During  the  progress  of  this  appeal,  we 
have  had  an  opportunity  of  looking  very  carefully  through  the  whole  of  the  papers 
in  the  case,  and  after  the  extremely  clear  and  able  manner  in  which  the  case  has 
been  argued  at  the  bar,  we  feel  ourselves  in  a  situation  to  dispose  of  it  at  once,  and 
we  think  it  better  to  do  so  now,  than  to  put  the  parties  to  any  further  delay. 

The  law  in  cases  of  this  kind  I  apprehend  to  be  perfectly  clear.  Parties  having 
accounts  between  them,  may  meet  and  agree  to  settle  those  accounts  by  the  ascertain- 
ment of  the  exact  balance  :  and,  if  they  mean  to  ascertain  the  exact  balance,  it  may 
be  necessary  for  that  purpose,  and  probably  is  necessary  in  most  cases,  that 
vouchers  should  be  produced,  and  that  all  the  information  which  is  possessed  on  one 
side  and  the  other  should  be  furnished  in  the  settlement  of  those  accounts;  and,  if 
it  afterwards  turn  out  that  there  are  errors  in  the  account,  it  is  a  sufficient  ground 
for  opening  the  account  and  for  setting  it  right  in  a  Court  of  Equity.  If,  on  the 
other  hand,  persons  meet  and  agree,  not  to  ascertain  the  exact  balance,  but  agree 
to  take  a  gross  sum  as  the  balance ;  a  sum  which  one  is  willing  to  pay,  and  the  other 
is  content  to  receive  as  the  result  of  those  accounts ;  it  is  obvious,  that  the  produc- 
tion of  vouchers  is  entirely  out  of  the  question,  and  errors  in  the  account  are  so  also, 
for  the  very  object  of  the  parties  is  to  avoid  [402]  the  necessity  for  producing  those 
vouchers,  upon  the  assumption  that  there  are  or  may  be  errors  in  the  account  so 
settled ;  therefore,  it  is  either  an  account  stated  and  settled,  in  the 
formal  sense  of  that  expression,  or,  it  is  the  case  of  a  settlement  by  com- 
promise. In  either  case  it  may  be  vitiated  by  fraud  ;  in  either  case  it  is  good  for 
nothing,  if,  either  from  the  collusion  of  the  parties,  upon  the  circumstances  under 
which  the  settlement  takes  place,  it  is  proved  in  a  Court  of  Equity,  that  the  trans- 
action was  not  so  fairly  and  so  fully  understood  between  the  parties,  either  from 
the  confusion  in  which  it  was  involved,  or  from  misrepresentations  made  on  the  one 
side  or  the  other,  as  it  ought  to  have  been,  and  that  injustice  has  been  done  to  either 
side. 

Now,  that  being  the  general  law  of  the  case,  it  appears  to  us  very  clear  that  the 
settlement  which  took  place  here  was  in  the  nature  of  a  compromise  :  an  acceptance 
by  one  party,  and  a  consent  to  pay  by  the  other  a  gross  sum  in  satisfaction  of  a  dis- 
puted account.  Whether  the  circumstances  under  which  that  settlement  took  place 
are  such  as  to  induce  a  Court  of  Equity  to  set  aside  the  transaction,  and  direct  a 
general  or  specific  account,  must  depend  on  the  particular  facts  of  this  case,  which 
makes  it  necessary  for  us  to  go  into  those  facts  a  little  more  in  detail  than  we  should 
otherwise  have  done. 

Xow,  the  facts  appear  to  be  these:  Previous  to  1831,  the  Appellant  carried  on 
business  as  a  merchant  tailor  and  clothier  in  Calcutta,  under  the  name  or  firm  of 
"  Robert  Gibson  and  Co."  In  the  month  of  January.  1831,  he  agreed  to  admit  into 
partnership  with  him  two  persons  of  the  names  of  Wallace  and  Leslie,  who  had  pre- 
viously been  his  assistants  in  the  business,  a  [403]  circumstance  not  wholly  imma- 
terial, because  it  shows  that  those  persons  were  probably  well  aware  of  the  nature  of 
the  business,  and  the  mode  in  which  the  transactions  of  that  business  were  carried 
on  both  by  the  London  and  Calcutta  houses.  The  terms  of  that  partnership  were 
not  reduced  into  writing  at  the  time  it  commenced,  and  it  was  not  until  May,  1832, 
that  articles  of  partnership  were  executed.  By  those  articles  of  partnership,  (after 
reciting  the  agreement  which  had  been  made  for  a  partnership  to  commence  at  the 
beginning  of  1831,)  it  was  stated,  that  a  valuation  had  been  made  of  the  shares,  of 
which  these  new  partners  were  to  have  one-fourth  each,  and  that  a  joint  and  several 
Bond  had  been  given  with  the  consent  of  the  Appellant,  Henry  McKellar,  for  the 
amount  which  was  due  in  respect  of  those  two  fourth  shares,  and  a  period  of  four 
years  was  to  be  allowed  for  the  payment  of  the  sum,  amounting  altogether  to 
Rs.  112,500.  It  further  appears  from  this  deed,  that  the  Appellant  contemplated 
retiring  from  the  partnership,  and  introducing  his  brother,  Thomas  McKellar,  into 
the  concern,  and  going  himself  to  England;  and  there  was  power  reserved  by  the 
deed  for  the  Appellant  to  make  that  arrangement;  and  it  was  further  agreed,  that 
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in  the  event  of  McKellar  disposing  of  his  share  and  interest  in  the  co-partnership, 
and  proceeding  to  England,  he  should  be  the  agent  of  the  firm  of  "  Gibson,  McKellar 
and  Co."  in  Europe,  and  that  all  sum  or  sums  of  money  that  should  be  remitted  to 
any  agent  or  agents  in  England  should  be  remitted  to  him.  But  no  stipulations 
were  introduced  into  the  deed  either  in  respect  of  the  remuneration  which  H. 
McKellar  was  to  receive,  or  the  duties  he  was  to  perform. 

It  seems  that  in  November,  1832,  Thomas  McKellar  [404]  did  go  out  from  Eng- 
land, when  the  Appellant's  share  in  the  partnership  was  transferred  to  him,  and,  in 
the  same  year,  the  Appellant  returned  to  England. 

Now.  it  appears  from  the  old  account,  No.  1,  which  is  in  evidence,  that  previous 
to  leaving  Calcutta  the  Appellant  settled  with  Wallace  and  Leslie  the  amount  which 
was  due  to  him,  between  himself  and  his  partners,  and  at  that  time  a  balance  was 
shown  to  be  due  of  about  IN.  228,941. 

On  coming  to  England,  the  Appellant  acted,  as  he  had  agreed  to  do,  as  the  agent 
for  the  new  firm  at  Calcutta,  and  not  only  Belected  the  goods  that  were  to  be  sent  to 
the  Calcutta  firm,  but  he  himself  paid  for  those  goods;  and  it  appears  from  the 
accounts,  which  are  not  disputed,  that  the  advances  he  made  in  that  respect  were  so 
large,  that  at  the  end  of  the  vear  1833  they  amounted  to  .£11,676,  and  at  the  end  of 
L834  they  amounted  to  £20,685,  and  at  the  end  of  1835  to  about  £29,000.  Now. 
during  the  whole  of  that  time  invoices  were  sent  of  the  goods  that  were  thus  fur- 
nished to  the  Respondents  ;  invoices  would,  of  course,  be  sent  by  the  parties  who 
supplied  the  goods,  and,  with  a  single  exception,  all  those  goods  were  supplied  by 
the  firm  of  "  A.  McKellar  and  Co."  in  London.  Nowr,  those  invoices  would,  of  course, 
show  to  the  Respondents  the  amount  of  the  goods  which  they  were  alleged  to  have 
received,  and  the  amount  of  the  invoice  prices  which  were  represented  to  have  been 
paid  for  those  goods.  On  the  other  hand,  they  would  not  show  what  charges  the  Ap- 
pellant was  supposed  to  make  for  the  agency  he  performed  on  their  behalf  in  Eng- 
land, or  the  allowances  which  he  might  make  in  respect  of  the  sums  that  were 
charged  in  the  invoice  account.  But,  in  the  autumn  of  1836,  an  account  [405] 
current  was  sent  of  all  the  dealings  and  transactions  which  had  taken  place  in 
respect  of  that  agency  from  the  beginning  ;  to  what  date  does  not  distinctly  appear ; 
but  at  all  events,  it  must  have  been  up  to  the  end  of  the  year  1835.  Now.  that  ac- 
count would  necessarily  show  everything  :  it  would  show  what  charges  he-  made  :  it 
would  show  what  allowance  he  made ;  it  would  show  at  what  rate 
interest  was  charged,  and  at  what  rate  commission  was  charged ;  and, 
as  far  as  I  can  find  in  the  course  of  these  proceedings,  no  observation 
was  made  on  the  account  so  rendered,  either  in  the  shape  of  approbation  or  dis- 
approbation, until  a  period  which  I  am  about  to  mention.  The  parties  go  on  in  that 
way;  H.  McKellar  continues  to  purchase  goods,  and  to  send  them  out,  paying  for 
those  goods  until  the  month  of  January,  1838,  and  probably  until  a  subsequent 
period  ;  but  it  is  only  to  the  month  of  January,  1838.  that  it  is  necessary  for  us  to 
apply  our  attention. 

In  1838,  according  to  the  account  made  out  by  the  Appellant,  there  was  due  to 
him  on  the  old  account,  Rs.  228,941,  and  on  the  new  account,  or  the  purchase 
account,  the  sum  of  £36,169.  These  accounts  were  sent  out  to  Greenaway,  his 
agent  at  Calcutta,  with  directions  to  obtain  a  settlement,  and  with  power  to  give  a 
discharge  for  anything  which  might  be  paid  in  respect  of  them.  With  these 
accounts  the  Appellant  sent  a  letter  addressed  to  the  Respondents,  on  which  much 
reliance  has  been  placed  by  the  Respondents  in  their  argument.  It  is  to  be  observed, 
that  in  the  account  current  there  was  this  distinction  ;  up  to  the  month  of  June, 
1836,  and  during  part  of  that  month,  there  is  an  allowance  made  by  the  Appellant 
for  discount  in  all  these  accounts.  What  [406]  the  distinct  rate  was,  is  not. 
prrhaps,  in  all  cases,  very  clear;  we  will  take  it  at  two-and-a-half  per  cent,  as  the 
Respondents  allege  that  it  was.  But.  from  the  end  of  June,  1836,  there  was  no 
allowance  for  discount  at  all.  Therefore,  there  was  a  difference  in  the  discount 
allowed;  up  to  June.  1836,  a  discount  allowed,  and  no  discount  allowed  after  June, 
1836.  In  1838,  Greenaway  receives  the  accounts,  accompanied  by  a  letter  to  the 
Respondents,  which  contained  this  passage:  "I  have  now  the  pleasure  to  forward 
copy  of  your  account  current,  to  which  I  do  not  anticipate  any  objection."  It  is 
clear,  therefore,  that  there  had  been  some  previous  correspondence  and  discussion 
between  these  parties  with  respect  to  the  result  of  these  accounts.     With  respect  to 
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this  dealing,  he  says,  he  sends  these  accounts;  and  the  letter  then  goes  on  to  say 
that,  "  the  discounts  have  been  shown  where  allowed  in  the  account  rendered.  You 
will  observe  from  the  last  shipment,  in  June,  1836,  no  discount  has  been  allowed,  the 
whole  of  the  goods  having  been  purchased  for  cash,  and  consequently  none  allowed, 
as  also  in  the  account  of  Brickwell  and  Moore,  enclosed  in  mine  to  you  of  last 
month." 

Now,  it  is  said  that  this  is  an  incorrect  representation  by  the  Appellant,  and 
is  in  fact  equivalent  to  saying,  You  will  find  in  this  account  the  whole  amount 
which  I  have  received  for  discounts  allowed.  Why,  it  is  quite  obvious  that  it  is  no 
such  thing.  The  character  of  that  statement  is  this,  as  has  been  urged  by  the 
Respondent's  counsel.  In  part  of  the  account  there  is  discount  allowed,  in  another 
part  of  the  account  discount  is  not  allowed;  where  discount  is  allowed  you  will 
see  it  in  the  account,  and  where  [407]  none  is  allowed,  it  is  stated  that  he  had  re- 
ceived none. 

These  accounts,  together  with  a  letter  dated  the  26th  of  April,  1838,  are  sent 
by  Greenaway  to  the  Respondents:  a  letter  proposing  and  urging  a  settlement,  and 
offering  to  correct  any  errors  or  omissions  that  may  be  found  in  them. 

Now,  what  takes  place  upon  this?  The  Respondents  had  known  in  1836,  or  in 
the  beginning  of  1837,  when  they  received  this  account  current,  the  principle 
upon  which  this  gentleman  was  making  out  his  account ;  the  amount  on  which 
he  charged  interest;  the  rate  at  which  he  charged  interest;  the  rate  at 
which  he  charged  commission,  and  the  rate  at  which  he  allowed  discount. 
It  is  very  true  they  did  not  know  by  that  account,  either  in  1836  or  in 
1838,  what  the  amount  of  discount  was  which  the  Appellant  himself  had  received; 
but  having  these  accounts  rendered  to  them,  they  object;  and  what  is  their  objec- 
tion 1  Why,  at  first  it  did  not  very  distinctly  appear  what  the  particular  grounds 
of  their  objection  were;  but  Greenaway  says,  Well,  if  you  are  dissatisfied  with  this 
account,  render  me  an  account  as  you  say  it  should  be  made  out  :  an  account  with 
the  items  which  you  say  it  ought  to  contain.  They  do  make  out  what  they  say  the 
account  ought  to  be,  and  they  charge  the  Appellant,  and  debit  the  account  with  dis- 
count at  seven-and-a-half  per  cent  upon  every  purchase,  introducing  into  the 
account  the  corrections  that  would  result  from  that  deduction.  It  is  perfectly  true 
that  the  effect  of  that  would  be  to  alter  every  single  item  in  the  account,  and  that 
seems  to  have  been  the  difficulty  which  was  pressed  upon  the  Court  below,  namely, 
that  they  could  not  consider  it  in  any  sense  a  settle-[408]-ment,  when  not  only  the 
balance  might  have  been  altered,  but  when  there  was  not  one  single  item  in  the 
account  which  would  not  be  altered  if  the  defence  of  the  Respondents  prevailed. 
Then  what  is  the  result  of  that  account  as  made  out  by  themselves?  The  result  is 
this:  that  there  is  due  on  that  account,  instead  of  £36,000,  a  sum  of  £32,000  or 
£33,000,  making,  therefore,  a  difference  of  £3000;  and  then  how  is  that  matter 
treated  by  these  parties?  Why,  they  say  this:  Here  is  a  balance  which  we  must 
admit  to  be  due  from  us,  at  all  events,  to  the  amount  of  Rs.  -191,695,  and  if  you  will 
give  us  time  for  the  payment,  we  will  consent,  not  only  to  admit  that  balance,  but 
we  will  pay  down  Rs.  29,000  at  once,  and  we  will  give  security,  by  our  Bond,  for  the 
payment  of  Rs.  400,000  by  instalments,  in  four  years,  by  a  lac  of  rupees  in  each 
year. 

Well,  it  is  said,  this  is  not  a  compromise  but  a  settlement.  It  is  not  very 
material  which  :  the  language,  however,  of  the  Bond,  would  rather  seem  as  if  it  were 
in  some  sort  a  compromise,  for  it  states,  that  in  consideration  that  time  shall  be 
allowed  the  Respondents  for  the  payment  of  that  balance,  it  is  agreed  to  admit  that 
Rs.  -191,695  are  due  by  them,  but  at  the  same  time  they  say  that  "  whereas  they  have 
examined  and  investigated  the  several  accounts  of  the  said  Henry  McKellar  with 
the  said  firm  of  Gibson,  McKellar  and  Co.,  rendered  by  or  on  behalf  of  the  said 
Henry  McKellar,  up  to  the  31st  day  of  January  last,  and  the  said  Henry  McKellar 
having  agreed  to  grant  such  time  for  payment  as  in  the  condition  hereunto  written, 
the  said  William  Leslie  and  John  Wallace  have  admitted  the  sum  of  Company's 
Rs.  191,695  Ha.  3p."  (showing  the  extreme  minute-[409]-ness  with  which  they 
had  made  the  examination),  "  to  have  been  due  and  owinof  bv  the  said  firm  of 
Gibson,  McKellar  and  Co.  to  the  said  Henry  McKellar,  on  the  31st  day  of  January 
last,  but  have  refused  to  admit  the  further  sum  of  £3757  15s.  lfd.  sterling  of  lawful 
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money  of  Great    Britain,  claimed  as  due  to  the  said  McKellar  until  satisfied  on 
further  investigation  and  examination." 

Now,  is  it  possible  thai  there  could  be  a  more  solemn  adjustment  of  an  account, 
as  far  as  thai  adjustment  wentl  The  account  begins  with  an  account  in  1836;  a 
Bubeequenl  account  in  March,  1838  ^  a  discussion  for  nearly  six  months  on  those 
■mt<:  a  final  admission  of  Rs.  491,695  being  due.  and  an  express  reservation 
.,  item  of  £3757,  uot  as  a  disallowed  item,  but  as  an  item  which  at  that  moment 
had  nor  been  ascertained,  but  which  might  be  ascertained  and  would  be  ascertained 
by  further  investigation  and  examination.  Well,  this  Bond  was  given,  and  the 
amount,  as  it  appears,  paid. 

Now  not  very  long  after,  namely,  in  the  rear  1839,  Leslie,  one  of  the  partners, 
comes  over  to  England.  It  appears  thai  he  brought  with  him  a  power  of  attorney 
for  the  settlement  of  the  accounts;  that  it  was  a  partnership  matter  that  he  had 
authority  to  deal  with  when  he  came  to  England,  and  which  accordingly  he  did  deal 
with.  Now,  observe,  when  he  came  to  England,  in  what  position  these  parties  stood 
toward  each  other.  There  had  been  the  fullest  investigation  and  examination  of 
nd  the  fullest  time  in  respect  of  considering  them  in  every  point 
except  one,  and  that  point  is  one  which  cannot  be  cleared  up  at  Calcutta,  where 
enaway    -  nt;  it  must  he  cleared  up  in  England,  unless  the  vouchers  re- 

lating to  [410]  those  payments  are  sent  over  to  India.  Leslie  comes  over;  he  sees 
the  Appellant,  and  no  doubt  he  had  the  right  then  to  say,  Before  I  pay  you  a 
shilling  of  this  £3757,  or  give  security  for  it.  you.  who  are  my  agent,  are  bound 
to  give  me  the  whole  of  the  information  you  possess  ;  you  are  bound  to  produce  the 
vouchers  which  show  what  discounts  you  have  received  :  I  shall  then  claim  that  I 
am  entitled  to  be  allowed  upon  the  Indian  account  all  the  discounts  you  have  re- 
ceived, which  are  larger  than  are  credited,  and.  therefore,  to  have  the  account 
corrected,  by  reducing  each  and  every  item  of  the  account,  according  to  that  reduc- 
tion. Thar  was  his  right,  no  doubt  :  but,  on  the  other  hand,  if  he  thought  fit,  instead 
of  insisting  upon  that  right,  he  might  say.  Instead  of  going  through  these  accounts ; 
instead  of  comparing  them  :  instead  of  ascertaining  the  balance  which  may  in- 
crease or  diminish  that  £3757  :  if  you  are  willing  to  strike  off  £1200,  and  to  accept 
the  balance  in  full  of  all  demands,  I,  on  behalf  of  myself  and  my  partner,  am  content 
to  pay  that  sum,  and  I  will  give  you  my  acceptance  for  the  amount  so  reduced,  and 
there  will  be  an  end  of  the  transaction  between  us.  Now,  is  it  possible  to  conceive 
a  more  fair  settlement  of  an  account  than  this,  as  far  as  it  had  gone?  A  Bill  of 
exchange  at  eighteen  months  is  accepted,  allowing  abundant  time  for  the  partners 
in  Calcutta,  if  they  objected  to  the  settlement,  to  object  to  it.  and  if  they  could  set 
ir  aside,  to  Bet  it  aside.  Leslie  goes  out  to  India  again  in  the  beginning  of  the  year 
1840,  and  what  is  the  evidence?  When  he  is  communicating  with  his  partner, 
Wallace,  does  Wallace  say  he  had  no  authority  to  make  that  settlement?  Does 
Leslie  Bay,  I  was  coerced:  I  was  under  appiehension ;  I  was  misled  by  the 
rep resenta-[411]-t ions  of  the  Appellant,  and,  therefore,  the  settlement  is  not  to 
stand?  Wallace  is  proved  distinctly  to  have  said,  on  more  than  one  occasion:  — 
Thi-  ia  a  settlement  which  has  been  made,  a  Bill  of  exchange  has  been  given  in 
respect  of  that  settlement.  If  I  had  been  dealing  with  you,  Mr.  Greenaway,  I  think 
I  could  have  made  a  better  settlement  :  that  is.  if  I  had  been  dealing  with' you.  who 
liav.-  nnt  the  vouchers,  1  could  have  made  a  better  settlement  than  with  the  Appel- 
lant, who  has  the  vouchers;  but  a  settlement  has  been  made,  and  I  suppose  the  Bill 
must  be  paid. 

But  it  does  not   real   here.     The  Bill  being  given  on  the  31st  of  August,  1839, 
does  not  become  due  until  the  3rd  of  March.  1841.     In  the  interval,  these  par 
who  had  previously  been  on  the  best  terms,  appear  to  have  quarrelled.     Of  course, 
we  know  nothing  of  this  case  except  from  what  appears  upon  the  facts  and  corre- 
spondence,     rhey  appeal  to  have  been  tinder  great  obligation  to  the  Appellant. 
tever  their  feelings  previously  had  been,  it  is  plain  that  a  rupture  had  taken 
place,  and  feelings  oi  the  greatest  hostility,  to  judge  by  the  language  of  their  lett< 
were  entertained  by  the  Respondents  or  by  Wallace,  the  surviving  partner,  towards 
the  Appellant       [ndependenl  of  the  account  to  which  I  have  referred,  the  Calcutta 
firm  had  acted  as  the  agents  of  the  Appellant  in  collecting  and  getting  in  the  d. 
due  to  him   as   representing  the   preceding  partnership,   and   he  makes  repented 
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applications  for  an  account  of  their  receipts,  in  respect  of  that  collection.  In 
October,  1810,  more  than  twelve  months  after  that  Bill  had  been  given,  they  write 
him  a  letter,  in  which  they  say,  "  We  will  not  render  you  any  account  at  all ;  we 
will  not  give  you  one  shilling  we  have  received  from  [412]  you,  until  you  settle  our 
outstanding  claim  against  you."  Greenaway  writes,  "  What  have  you,  as  agents, 
collected?  Do  give  me  a  notion."  That  is,  what  is  due  to  the  Appellant.  They 
.send  him  a  letter,  enclosing  a  rough  note  of  their  claims,  and  neither  in  that  letter, 
nor  in  the  rough  note  from  beginning  to  end,  is  there  the  slightest  allusion  to  the 
settlement  which  had  taken  place  in  England. 

The  Bill  becomes  due  in  March,  1841;  it  is  dishonoured,  and  an  action  is 
brought  on  the  11th  of  March,  1841.  Now,  what  is  the  course  the  Respondents 
take?  They  defend  the  action  at  law;  they  obtain  a  commission  for  the  examina- 
tion of  witnesses  in  England,  and  by  that  means  they  suspend  that  action  from  the 
month  of  March,  1811,  to  the  month  of  February,  1812.  That  commission  was 
never  returned,  an  application  was  made  with  success  to  set  down  the  cause  for  trial, 
and  a  verdict  was  then  obtained  in  1813,  which  the  Plaintiff  was  manifestly  entitled 
to  in  1811  ;  and  then  a  few  days  afterwards  they  resort  to  what  used  to  be.  and  I 
presume  still  is,  the  resource  of  desperate  debtors  ;  namely,  having  failed  at  law. 
thev  file  a  bill  in  equity,  imputing  all  manner  of  fraud  in  the  accounts  or  in  the 
settlement  of  the  accounts,  and  in  obtaining  the  Bill  of  exchange  by  the  Appellant. 
and  they  pray  for  a  general  account,  for  an  injunction,  and  for  the  delivery  up 
of  the  Bill  of  exchange  to  be  cancelled.  To  that  bill  the  Appellant  put  in  his 
answer;  and  what  is  the  result  of  that  answer1?  It  has  been  read  very  fairly  on 
both  sides ;  there  is  no  question  upon  the  facts,  but  there  was  no  evidence  in  favour 
of  the  Respondents,  except  upon  that  answer  ;  and  the  result  of  it  is  this :  the  mode 
in  which  I  have  stated  this  account  [413]  is.  that  from  1833  to  1831,  I  received  no 
discount;  from  1831  to  1836,  I  received  discounts  at  rates  varying  from  five  per 
cent  to  two-and-a-half  per  cent:  from  1836,  I  received  no  discount  at  all,  in  the 
name  of  discount;  but  I  received  a  del  credere  commission  at  the  rate  of  two-and-a- 
half  per  cent.  Now,  he  says,  I  insist  upon  this,  that  not  only  according  to  mercan- 
tile usage,  these  were  fair  and  reasonable  charges,  such  as  I  was  entitled  to  make. 
but  if  the  accounts  had  been  made  out  according  to  ordinary  mercantile  usage  in 
such  cases;  if  I  had  drawn  upon  you  for  the  purchases  instead  of  supplying  you 
for  four  years,  at  least,  with  the  whole  amount  of  capital  by  which  your  business 
was  carried  on;  instead  of  being  in  your  favour,  I  believe  the  account  would  have 
been  £8000  or  £10,000  more  against  you  than  it  is. 

Then  it  is  said,  that  this  is  a  case  in  which  the  transaction  whereby  the  account 
was  settled  by  the  delivery  of  the  Bill  of  exchange  for  Rs.  30,711  is  to  be  set  aside. 
On  what  possible  ground  is  it,  that  this  transaction  is  to  be  impeached  ?  As  I 
understand  the  judgment  in  the  Court  below,  the  Chief  Justice,  at  the  original  hear- 
ing, or  rather  the  re-hearing,  seems  to  have  entertained  this  opinion.  He  Bays, 
this  cannot  lie  a  settled  account,  because  one  item  was  reserved  for  subsequent  veri- 
fication. And,  if  he  took  it  on  the  Bond,  so  it  was.  but  if  he  took  it  on  the  Bond 
and  the  Bill  of  exchange  together,  then  it  is  not  a  settlement.  I  ascertain  the 
amount  to  the  extent  of  Rs.  191,695  :  there  is  another  item  which  I  cannot  ascertain 
— I  am  content,  both  parties  are  content — not  to  have  that,  but  that  one  party  shall 
make  an  allowance,  and  the  other  party  shall  accept  an  allowance,  and,  accordingly, 
it  is  settled  on  that  footing. 

[414]  I  confess,  therefore,  I  cannot  understand  exactly  upon  what  ground  it  was 
that  the  Court  held  that  these  accounts  between  the  parties  were  not  closed.  The 
Chief  Justice,  in  the  note  which  he  has  sent  of  the  grounds  of  his  judgment  on  the 
re-hearing,  states  only  the  objection  which  arises  from  the  nature  of  the  Bond,  as 
well  as  from  the  nature  of  the  settlement,  which  is  succeeded  by  the  Bond,  but  he 
does  not  advert  to  the  Bill  of  exchange  at  all.  When  Mr.  Justice  Colvile  comes  t<> 
give  what  I  agree  with  the  Respondents  in  saying  is  such  a  judgment,  which,  as  far 
as  clearness  in  expressing  the  grounds  upon  which  it  rests  is  concerned,  one  would 
expect  from  him,  he  overrules  the  exceptions;  but,  when  he  comes  to  deal  with  it. 
he  seems  to  feel  a  little  embarrassed  by  the  form  of  the  decree. 

It  is  not  necessary  for  us  to  consider  that  further,  because  we  are  clearly  of 
opinion,  that  the  transactions  here  are  closed,  the  settlement  being  such  as,  in  our 

157 


VIII  MOORE,  415  M'KKU.AK    V.    WALLACE  [1853] 

opinion,  was  conclusive  againsl  all  parties  concerned,  and  the  result  being  Buohj 
this  bill  cannot  rtand,  and  the  Court,  instead  of  making  either  of  the  decrees  it 
made,  ought  to  have  regarded  those  accounts  as  settled,  and  ought  to  have  dismissed 
the  lull  with  costs,  BO  far  as  it  BOUghl  any  account  of  the  transactions  included  in 
those  accounts,  and  bo  far  as  it  BOUghl  t<>  have  the  Bill  of  exchange  delivered  up  to 
lie  cancelled. 

The  onlv  point   on  which  we  have  entertained  some  doubt,  if  any  arises,  is  this: 
it  is  quite  clear,  that  if  the  Appellant  was  right  at  the  re-hearing,  the  second  decree 
could  not  have  been  justified  in  our  view  of  the  case,  any  more  than  the  decree  which 
iade  at  the  original  hearing;  and.  therefore,  up  to  that  time  [415]  lie  must 
have  the  costs,  so  far  as  they  relate  to  that  proceeding.      But  then  comes  the  question 
.is  to  the  COBts  of  th-  proceedings  in  the  Master's  office?      Now,  we  are  by  no  means 
hound  to  hold,  that  in  all  eases  where  the  Defendant  succeeds,  lie  is  to  have  the  costs 
of  the  hearing;  provided  that  the  judgment   is  only  to  dismiss  the  bill.      The  Court 
directs  an  inquiry,  by  means  of  which  inquiry  the  Plaintiff  thinks  by  further  evi- 
iie  can  Bucceed   in  substantiating  his  case,  and  accordingly  he  goes  into  the 
.Master's  office  and   produces  that    further  evidence.      Of  course  a  vast  deal  of  ex- 
will   necessarily  attend  the  operation,  and  the  consequence  is,  that   usually 
we  are  by  no  means  disposed  to  hold  that  the  Defendant  is  to  be  compelled  to  pal 
costs  because  lie  should  in  a  doubtful  case  have  appealed  to  this  Court  and  have 
•  ded  in  an  appeal  against  the  original  decree. 

But  this  case  is  very  peculiar  in  its  circumstances.  The  objection  which  the 
Court  seems  to  have  taken,  was  not  to  the  nature  of  the  evidence,  but  it  was  an 
objection  which,  if  it  prevailed  at  all,  could  not  be  removed  in  the  Master's  office. 
it'  it  lie  decided  that  there  was  not  a  settlement  of  the  accounts  after  the  execution 
of  the  Bond,  I  think  the  Chief  Justice  was  right  in  thinking  that  the  accounts  could 
-nily  he  settle'!  by  the  verification  and  ascertainment  of  each  particular  item: 
therefore,  nothing  that  was  done  in  the  Master's  office  could  ever  remove  that  objec- 
tion, and,  consequently,  it  was  not  a  case  in  which  the  Appellant  could  say.  I  have 
got,  I  think,  a  very  good  case,  but  I  can  make  it  better  by  going  into  the  Master's 
office.  If  he  had  got  a  case  that  was  Liood  at  all,  it  was  as  good  at  the  hearing  as 
ir  ever  could  be  made.  But  there  is  this  :  and  we  very  much  agree  with  Mr.  Justice 
Colvile  in  his  luminous  judgment  on  [416]  that  point,  that  even  if  the  accounts 
had  been  -'one  through  in  the  Master's  office,  they  would  probably  have  been  the 
same,  or  (if  we  can  form  a  conjecture)  rather  more  in  favour  of  the  Appellant  than 
at  present  ;  because  it  is  clear,  those  accounts  must  be  taken  as  proof  of  the  goods 
delivered  and  the  invoices  had  for  them,  and  as  proof  of  everything  except  the  item 
which,  it  is  said,  remained  outstanding,  and  the  amount  of  which  would  possibl] 
increase  the  claim  on  the  other  side,  beyond  the  Rs.  491.695.  Now,  it  appeared 
to  the  Appellant  to  be  more  to  his  advantage  to  adopt  the  course  of  getting  the 
account  settled  under  the  decree,  whether  right  or  wrong,  and  he,  therefore,"  goes 
in  before  the  Master.  He  first  gets  a  separate  report,  which  probably  it  would  have 
been  difficult  for  the  Master  to  have  made  in  favour  of  the  Appellant,  having 
regard  to  what  had  been  done  by  the  decree;  but  the  Court  having  overruled  the 
exceptions  to  that    report,   and  told    him    that    probably  the  result   in   the   Master's 

"l}""   would   he  the  sa he   proceeds   again    under  that    decree:  but,   instead  of 

working  it  out  to  the  end.  and  trying  what  the  result  would  be  in  that  view  of  the 
'  aae,  in  the  middle  of  those  proceedings  he  turns  round  and  says,  No.  I  do  not  think 
this  is  taking  a  favourable  course;  at  all  events  there  will  be  great  delay  and  •_ 
expense;  ami  now  I  will  appeal  against  the  Order  made  on  the  exeeptionsr  and 
ginal  decree;  and  he  makes  a  substantive  application  to  this  Court 
tor  that  purpose.  Now,  it  appears  to  us.  under  these  circumstances,  he  had  one 
oi  two  courses  to  pursue— either  to  proceed  under  the  decree  and  work  it  out  in 
the  Master  9  office,  or  to  appeal  against  the  decree,  which,  if  wrong  at  all,  was  wrong 
I  her. 

Upon  the  whole,  therefor,.,  it  is  not  necessary  to  [417]  refer  to  the  cases  which 
have  been  alluded  to.  where,  without  granting  the  specific  relief,  a  Court  of  Equity 
g/anted  a  relief,  which,  it  was  admitted,  if  applied  to  another  state  of  circum- 
stances, would  he  wholly  improper.  The  Order  we  shall  humbly  advise  Her  Ma- 
jesty to  make,  will  he.  to  vary  the  original  decree,  bv  declaring 'that  the  accounts 
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referred  to,  and  included  in  the  Appendix  to  this  case,  were  settled  by  means  of 
a  Bond  and  the  Bill  of  exchange,  and  ought  not  to  be  disturbed  ;  and,  that  the  bill, 
so  far  as  it  seeks  an  account  in  respect  of  such  transactions,  and  that  the  Bill  of 
exchange  should  be  given  up,  should  be  dismissed  with  costs,  such  costs  to  include 
the  costs  of  the  re-hearing ;  but  that  the  Appellant  ought  to  pay  the  cost  of  the 
proceedings  in  the  Master's  office  with  respect  to  the  portions  of  the  bill  so  ordered 
to  be  dismissed.     No  costs  of  the  appeal. 

The  report  of  their  Lordships,  which  was  confirmed  by  Her  Majesty  in  Council, 
was  as  follows  :  — 

"  The  decree  of  the  Supreme  Court  of  Judicature  at  Calcutta,  dated  the  22nd 
of  February,  1818,  ought  to  be  varied  by  omitting  therefrom  that  part  thereof 
whereby  it  was  referred  to  William  Peter  Grant,  Esquire,  the  Master  of  the  Court, 
to  take  an  account  of  the  dealings  and  transactions  between  the  parties  in  the 
Original  and  cross  suits,  and  whereby  it  was  directed,  if,  on  taking  such  account, 
he  should  find  any  settled  account  or  accounts,  to  take  the  account  on  the  footing  of 
such  settlement,  with  liberty  to  either  party  to  surcharge  and  falsify  such  settled 
accounts,  and  where  it  was  directed,  that  if  it  should  appear  that  any  balance  of 
the  accounts  prayed  by  the  original  bill  was  carried  forward  into  any  account 
subse-[418]-quently  settled,  then  that  he  might  take  the  account  prayed  for  by 
the  original  bill,  on  the  footing  of  such  settlement,  with  the  like  liberty  to  either 
party  to  surcharge  and  falsify,  and  that  in  lieu  thereof  it  ought  to  be  declared  and 
decreed  as  follows  (that  is  to  say),  that  the  accounts,  included  in  the  documents. 
No.  1,  2  and  3,  delivered  by  Greenaway  to  Gibson  and  Co.,  were  settled  by  the  Bond 
and  Bill  of  exchange  in  the  pleadings  mentioned,  and  that  the  accounts  ought  nut  to 
be  disturbed,  and  that  it  ought  to  be  referred  to  the  Master  to  take  an  account  of  the 
dealings  and  transactions  between  the  parties  in  the  original  and  cross  suits,  having 
regard  to  their  Lordships'  declaration.  And,  that  it  ought  to  be  further  ordered, 
that  the  bill  filed  by  Wallace  and  Spence,  as  far  as  it  seeks  relief  in  respect  of  the 
transactions  comprised  in  the  accounts,  No.  1,  2  and  3,  and  so  far  as  it  sought  that 
the  Bill  of  exchange  ought  to  be  cancelled,  and  so  far  as  it  sought  an  injunction  in 
respect  of  the  same,  be  dismissed  with  costs,  including  therein  the  costs  of  the  re- 
hearing, and  it  appearing  that  the  Appellant  has  proceeded  in  the  Master's  office. 
under  the  decree  in  respect  of  the  matters  included  in  the  accounts,  their  Lordships 
recommend  that  the  Appellant,  under  the  special  circumstances  of  this  case,  be 
ordered  to  pay  the  costs  of  such  proceedings;  and  the  costs  payable  to  the  Appellant. 
and  the  costs  payable  by  him,  arc  to  be  set  off,  the  one  against  the  other,  and  the 
balance  to  be  paid  to  the  party  entitled  to  the  same;  and  their  Lordships  do  further 
recommend  that  the  case  be  remitted  to  the  Supreme  Court  of  Judicature  at  Calcutta, 
to  give  effect  to  the  foregoing  declaration,  and  that  both  parties  bear  their  own 

-  of  the  appeal  to  your  Majesty  in  Council." 

[Mews'  Dig.  tit.  ACCOUNTS  and  INQUIRIES,  A.  Accounts;  4.  Settled  Account  ; 
v.  Reopening,  Surcliarge  and  Falsifying ;  c.  Proceedings  under  Judgments  or 
Orders,  11.  Costs  of  taking;  tit.  COLONY.  III.  Appeals  to  Privy  Council,  6. 
Practice,  m.  Security  for  Damages  and  Cost*,  n.  Costs;  tit.  PARTNERSHIP, 
II.  Rights  and  Obligations,  12.  Account,  e.  Settled  and  Reopening.  S.C. 
5  Moo.  Ind.  App.  372,  1  Eq.  R.  309.] 


[419]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  HONG  KONG. 

THOMAS  HAROLD  TRONSON,— Appellant;  LAUNCELOT  DENT  and  Others,— 
Respondent**  [June   20  and   22,    1853]. 

A  consignee  of  goods  has  such  a  right  of  property  in  the  goods  consigned  to 

*  Present :  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 
the  Right  Hon.  Sir  Edward  Ryan,  Knt.,  and  the  Right  Hon.  Sir  John  Patteson,  Knt. 
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him  as  to  ma  mi  a  in  an  ait  ion  of  assumpsit  against  the  ship-owner  for  non- 
delivery of  the  goods. 

A  cargo  of  opium.  Bhipped  at  Calcutta,  was,  by  the  bill  of  lading,  to  be  delivered 
at  Hong  Kong  to  the  Respondents.  The  ship  came  in  collision  at  sea,  with 
another  vessel,  and  received  so  much  injury  as  to  compel  her  to  put  in  at 
Singapore,  where  the  cargo  was  found  to  be  partially  damaged  by  the  salt 
water.  The  master,  who  acted  bona  fide  and  to  the  best  of  his  judgment, 
selected  the  damaged  chests  of  opium  and  sold  them  by  auction,  and  for- 
warded the  remainder  to  Hong  Kong.  It  appeared  that  the  Master  mighl 
have  had  the  damaged  opium  re-dried  and  re-packed  while  the  vessel  was 
re-fitting,  and  have  forwarded  it,  though  deteriorated  in  value,  with  the 
other  opium:  Held,  under  such  circumstances,  in  an  action  brought  by  the 
consignees  against  the  ship-owner  for  the  value  of  the  opium  damaged  and 
sold,  that  it  was  the  duty  of  the  Master  to  carry  the  cargo  to  its  place  of 
destination,  as  the  goods  could  have  been  delivered  in  a  merchantable,  although 
damaged  state. 

By  the  Ordinances  constituting  the  Supreme  Court  at  Hong  Kong,  it  is  enacted, 
that  all  matters  relating  to  the  practice  and  proceedings  of  that  Court  are 
to  be  the  same  as  the  Courts  in  England.  The  Supreme  Court  is  composed 
of  a  single  Judge,  and  there  is  no  Court  of  Error  or  appeal  in  the  Colony. 
An  appeal  to  England  lies  against  any  final  decree,  judgment,  or  sentence, 
or  against  any  rule  or  order  made  in  a  civil  suit  or  action,  having  the  effect 
of  a  final  and  definitive  sentence.  In  an.  action  on  promises,  the  jury  found 
a  verdict  for  the  Respondents.  Before  judgment  was  signed,  the  Appellant 
applied  to  the  Court  for  leave  to  appeal  from  such  verdict  to  England,  which 
the  Judge,  in  the  circumstances  of  the  constitution  of  the  Court,  granted. 
Held,  that  as  the  English  practice  prevailed  at  Hong  Kong,  the  allowance  of 
such  appeal  was  irregular,  being  in  effect,  an  appeal  against  the  verdict  of 
a  jury,  and  that  the  proper  course  would  have  been  to  have  moved  the  Court 
below  for  a  new  trial,  and  to  have  appealed  against  the  judgment  refusing 
such  motion  [8  Moo.  P.C.  440]. 

An  appeal  lies  to  this  Court,  as  a  Court  of  Error,  if  there  be  error  on  the  face 
of  the  record  such  as  might  be  moved  in  arrest  of  judgment  in  the  Court 
below. 

Where  there  is  a  fatal  objection  to  the  right  of  appeal,  the  Respondent  ought  to 
apply  to  quash  the  appeal,  and  not  to  wait  till  the  hearing  to  urge  such 
objection  to  its  competency. 

This  appeal  was  brought  from  a  judgment  of  the  Supreme  Court  of  Hong  Kong, 
upon  a  verdict  of  a  jury  in  an  action  of  assumpsit  brought  by  the  Respon-[420]-dents 
against  the  Appellant  to  recover  the  value  of  twenty-two  chests  of  Behar  opium, 
shipped  on  board  the  steam  vessel  the  Erin,  of  which  the  Appellant  was  master,  on 
a  voyage  from  Calcutta  to  Hong  Kong,  and  alleged  to  have  been  lost  through  the 
improper  conduct  of  the  Appellant  as  such  master. 

The  declaration  stated,  that  the  Appellant  at  the  time  of  making  his  promises 
thereinafter  mentioned,  was  the  master  of  the  Erin,  then  in  the  river  Hooghrjj 
and  bound  from  thence  to  Hong  Kong,  and  thereupon  Messrs.  Gillanders,  Arbuthncj 
and  Co..  merchants  trading  in  Calcutta,  on  the  11th  of  July,  1851,  shipped  on  boarJ 
the  Erin  seventy  chests  of  Behar  opium  in  good  order,  of  the  value  of  42,000  dols., 
in  be  taken  care  of  and  safely  carried  by  the  Appellant  on  board  such  vessel  from  the 
Hooghly  to  Hong  Kong,  and  there  safely  delivered  in  like  good  order  to  the  Re- 
spondents, the  dangers  of  the  seas  only  excepted;  and  further  that,  although  a 
reasonable  time  elapsed,  and  the  Appellant  had  delivered  a  part  of  the  said  goods, 
CO  wit,  forty-eight  chests  of  Behar  opium,  parcel  thereof,  to  the  Respondents,  yet  he 
did  not  safely  cany  the  residue  from  Hooghly  to  Hong  Kong,  and  there  safely  deliver 
the  same  to  the  Respondents,  although  no  danger  of  the  seas  prevented  him;  but, 
[421]  'hat  the  Appellant  so  carelessly  and  negligently  behaved  and  conducted  him- 
self with  respnt  to  such  residue,  that  by  the  carelessness,  negligence,  and  improper 
conduct  of  the  Appellant  and  his  mariners  and  servants,  the  residue,  being  of  the 
value  of   12,000  dols.,  was  wholly  lost  to  the  Respondents. 
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The  Appellant  filed  a  special  plea  to  the  declaration,  whereby  he  alleged,  that 
the  goods,  the  value  whereof  was  sought  to  be  recovered  by  the  .Respondents,  were 
shipped  in  the  river  Hooghly,  on  board  the  Erin,  of  which  the  Appellant  was  the 
master,  on  the  terms  of  a  certain  bill  of  lading,  wherein  it  was  expressed,  amongst 
other  things,  that  the  goods  were  to  be  delivered  at  the  port  of  Hong  Kong,  unto 
the  Respondents,  in  good  order  and  condition,  subject  to  certain  exceptions,  and, 
amongst  others,  except  accidents  from  seas,  rivers,  and  steam  navigation,  of  what- 
ever nature  or  kind  soever  :    and  that,  in  the  course  of  the  navigation,  a  collision 
took  place  at  sea  between  the  Erin  and  a  vessel  called  the  Pacha,  whereby  the  goods 
were  completely  saturated  by  sea  water  :  that  the  Erin,  shortly  after  such  collision, 
arrived  at  Singapore :  and  that,  on  survey  being  had,  parcel  of  the  goods  so  shipped 
\>eing  opium,  was  found  completely  saturated  with  and  very  much  injured  by  sea 
water :  that,  as  master  of  the  Erin,  in  discharge  of  his  duty,  and  having  only  regard 
to  the   interest  of  the  consignees,  and  being   advised  by  numerous   persons   duly 
qualified,  who  had  carefully  surveyed  the  same,  that  the  interest  of  the  consignees 
and  others  interested  in  the  said  goods  would  be  best  protected  by  a  sale  thereof 
being  made  at  Singapore,  the  Appellant  caused  the  same  to  be  sold  by  public  auction 
for  the  best  price  that  could  be  got :  and  that  [422]  thereby,  and  without  any  care- 
lessness, negligence  or  improper  conduct  of  the  Appellant,  his  mariners  or  servants, 
he  had  been  hindered  from  making  delivery  to  the  Respondents,  except  of  the  monies 
realised  by  such  sale. 

To  this  plea  the  Respondents  replied  that,  although  they  admitted  that  the 
collision  in  the  plea  mentioned  took  place,  and  that,  in  consequence  thereof,  the 
contents  of  the  twenty-two  chests  of  opium  were  in  some  degree  injured,  yet  that 
the  opium,  or  no  part  thereof,  was  so  injured  or  damaged  as  to  authorise  the  sale, 
and  negligent  and  unlawful  default  made  by  the  Appellant  in  the  delivery  thereof 
to  the  Respondents,  by  which  sale  and  default  in  delivery  they  had  sustained  a 
loss,  as  in  the  declaration  mentioned. 

The  Appellant  filed  a  further  plea,  bringing  into  Court  8188  dols.  95  c,  the  net 
proceeds  of  the  sale  of  the  twenty-two  chests  of  opium,  and  averring  that  the  Re- 
spondents had  not  sustained  damages  to  a  greater  amount. 

The  Respondents  replied  to  the  further  plea,  that  they  had  sustained  damages 
to  a  greater  amount  than  the  sum  mentioned  in  the  further  plea,  and  issue  was 
joined  on  the  replication. 

The  action  came  on  for  trial  on  the  27th  of  March,  1852,  before  the  Hon.  Paul 
Ivy  Sterling,  the  acting  Chief  Justice  of  the  Court,  and  a  special  jury,  when  the 
Counsel  for  the  Appellant  objected  to  the  trial  proceeding,  on  the  grounds:  — 
First,  that  the  acting  Chief  Justice  had  been  Counsel  in  the  case  for  the  Respondents, 
and  had  a  bias.  Second,  that  the  special  jury  list  was  formed  and  nominated  by 
the  Legislative  Council,  whilst  the  acting  Chief  Justice  and  Mr.  Jardine  were 
members  of  it,  the  former  being  at  the  [423]  same  time  Counsel  for  the  Respondents, 
wd  the  latter  deeply  interested  in  the  event  of  the  action  ;  and  third,  that  the  Counsel 
for  the  Appellant  was  too  ill  to  conduct  the  Appellant's  defence. 

In  support  of  the  first  objection,  an  affidavit  of  the  Appellant  was  read  to  the 
effect,  that  the  acting  Chief  Justice  had  been  retained  by  and  acted  as  Counsel 
for  the  Respondents  up  to  the  28th  of  February  preceding  the  trial,  when  he  was 
appointed  to  the  office  of  acting  Chief  Justice,  and  that  as  such  Counsel  he  had 
advised  the  Respondents  in  every  step  in  the  cause,  and  had  the  management  of  the 
\&se  on  their  behalf. 

The  acting  Chief  Justice  overruled  the  objection,  stating  that  his  connection  with 
the  case  did  not  extend  beyond  the  settling  of  the  pleadings  then  before  him  as 
Judge  on  the  record ;  that  he  had  no  feeling  of  bias ;  and  that,  as  sole  Jud°-e  in  the 
Colony,  he  must  try  the  case,  or  there  would  be  a  denial  of  justice  to  the  Respondents. 
In  support  of  the  second  objection,  another  affidavit  of  the  Appellant  was  read, 
to  the  effect  that,  by  an  Ordinance  of  the  Legislative  Council  of  Hono-  Kong  passed 
on  the  27th  of  August  then  last  past,  it  was  enacted  that,  as  often  as  the  list  of 
jurors  should  be  transmitted  by  the  Registrar  to  the  Government  and  Legislative 
Council,  he  and  they  should  mark  off  and  designate  by  the  term  "  special  juror," 
twenty-four  of  the  names  contained  in  the  list,  and  that  the  persons  whose  names' 
were  so  marked  off  or  designated  should  be  liable  to  serve  both  as  special  and 
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common    jurors,  and  the  names  of  Buch   special  jurors  should   be   formed  into  a 

rate  list:    that,  at   the  period  of  passing  and  enacting  that   Ordinance,  the 

Council   was  composed  of  the   following   persons:— Sir   George   [424] 

ernor  of  the  Colony;  the  Hon.  John  Walter  Hulme,  the  Chief  Justice; 

the  acting  Chief  Justice  Sterling,  then  Attorney-General  for  the  Colony;  the  Hon. 

D     id  Jardine;   and   the    Hon.   Joseph   Frost    Edger.     That    the  special  jury   list 

then   in  force  was  formed  and  nominated  by  the  above-named  Legislative  Council 

and  Governor,  the  acting  Chief  Justice  Sterling  being  at  that  time,  and  up  to  the 

of  February  then  last,  the  Counsel  of  the  Respondents,  and  Mr.  Jardine  being 

rty  interested  as  to  the  event  of  the  action.     This  objection  was  also  overruled 

by  the' acting  Chief  Justice,  on  the  ground  that,  although  Mr.  Jardine  and  himself 

rily  present  as  members  of  Council  on  the  occasion  of  revising  the  jury 

lists  for  the  year  1852,  yet  that  Ordinance  could  have  no  possible  connection  with 

the  nial  of  the  present  case. 

In  Bupport   of  the  third  objection,  an  affidavit  of  the  Appellant's  attorney  was 

read,  to  the  effect  that,  on  the  19th  of  March.  1852,  he  had  filed  in  Court  a  medical 

tificate  of  the  inability  of  the  Appellant's  Counsel  to  conduct  the  trial.     This 

objection  was  also  overruled,    in  consequence  of  the  Appellant's  Counsel  being  in 

fact  present,  and  on  the  ground  of  the  delay  on  the  part  of  the  Appellant. 

The  trial  of  the  cause  then  proceeded. 

It  appeared  from  the  evidence  given  on  behalf  of  the  Appellant,  that  in  July, 
18D0,  when  the  Erin   arrived  at  Singapore,   after  the  collision  with  the  Pacha,  as 
mentioned   in  the  Appellant's  plea,  the  forehold  was  full  of  water,  covering  the 
opium  stowed  in  it.  which  was  about  six  hundred  chests,  and  that  the  sea  water  had 
penetrated  the  third  compartment  of  the  vessel,  so  that  the  lower  tier  [425]  or  two 
of  opium  stowed  in  it  were  wetted.     That  the  water  gaining  on  the  pumps,  the  vessel 
was  run  on  shore,  and  as  the  tides  each  day  increased  in  height,  she  was  got  further  on 
the  beach,  and  on  the  third  day  it  was  found  that  the  vessel  had  two  holes  within  two 
feet  and  a  half  of  the  keel  ;  that  the  opium  was  during  the  same  time  removed  as 
quickly  as  practicable,  and  deposited  in  the  warehouse  of  the  agent  for  the  owners 
of  the  vessel ;  the  marks  and  numbers  of  about  two  hundred  and  sixty-four  chests 
were  entirely  defaced,  and  they  were  saturated   with  water,  which  was  streaming 
from  them  when  they  were  deposited  in  the  warehouses;  and  as  many  more  chests 
were  wetted  and  damaged  by  the  salt  water.      The  Appellant,  after  consulting  with 
the  agent  of  the  owners,  applied  through  him  to  the  Chairman  of  the  Chamber  of 
Commerce  at  Singapore  for  advice  as  to  the  steps  he  should  take,  when  the  Chamber 
of  Commerce  advised  that  the  opinion  of  the  agents  of  the  different  Insurance  com- 
panies should  be  obtained.     The  agents  accordingly  met,  and  having  examined  the 
opium,  advised  the  Appellant  that  the  damaged  opium  should  be  sold,  as  was  usual  in 
such  eases,  and  that  the  sound  should  be  re-packed  and  sent  on  to  China.     With 
regard  to  the  usage,  it  appeared  from  the  evidence,  that  the  agents  of  Lloyd's  had 
general   instructions  in  case  of  damaged  cargoes  being  brought  to  Singapore,  to 
sell  wiiat  mighl   lie  found  damaged,  and  to  forward  whatever  was  sound:  and  that 
on  all  former  occasions  when  opium  had  been  brought  into  Singapore  under  similar 
circumstances,  it  had  been  sold,  excepting  in  one  instance,  when  the  opium  on  board 
a  vessel  called  the  Sylph,  iii  a  damaged  state,  had  been  taken  out  and  only  [426]  a 
small  portion  sold,  and  the  rest  dried,  repacked,  and  sent  on  to  China;  but,  in  that 
se  tic-  damaged  opium  was  sold  in  Singapore  for  about  500  dollars  a-chest,  whilst 
that  which  was  forwarded  to  China  did  not  realise  there  more  than  250  dollars  a 
cheat      That    the  chests  of  opium  were  then   surveyed  by  several  of  the  principal 
merchants  competent  to  form  an  opinion  on  the  subject,  who  selected  such  of  the 
cheats,  amounting  to  about  five  hundred  chests,  which  were  damaged,  as  they  thought 
oughl  to  he  sold,  and  which  were  accordingly  disposed  of  bv  public  auction  for  the 

average  si f  361   dollars  23c.  per  chest.     The  price  obtained  was  considered  a 

v.rv  good  price  for  the  opium  at  the  time  it  was  sold  ;  but  the  marks  of  many  chests 
were  effaced,  and  there  was  no  evidence  of  the  condition  of  the  particular  chests  in 
question  in  the  cause,  or  of  the  amount  for  which  thev  were  sold.  Evidence  was 
also  given  by  the  Respondents  to  the  effect,  that  there  would  not  have  been  any 
difficulty  in  drying  and  re-packing  the  six  hundred  chests  of  opium  in  question, 
and  sending  them  on  to  China  within  the  month  of  August  ;  that  about  nine  hundred 
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and  twenty  chests  of  damaged  opium,  saved  from  tlie  wreck  of  a  vessel  called  the 
Sylph,  had  been  previously  landed  at  Singapore,  dried,  re-packed,  and  re-shipped  to 
China  within  a  fortnight,  and  that  the  same  operation  might  have  been  effected 
by  the  Appellant  with  the  opium  in  question.  It  also  appeared,  that  it  would  have 
been  more  for  the  interests  of  the  parties  concerned,  if  the  opium  taken  out  of  the 
Erin  had  been  re-paeked  and  sent  on  to  its  destined  port,  instead  of  selling  it  at 
Singapore,  where  the  market  for  opium  is  very  limited,  not  averaging  more  than 
three  thousand  or  three  thousand  five  hun-[427]-dred  chests  during  the  whole  year, 
including  very  little  Patna,  as  the  latter  was  seldom  or  ever  taken  when  Benares 
opium  was  procurable;  and  it  further  appeared,  that  some  of  the  opium  shipped 
in  the  Ei  in,  belonging  to  other  parties,  which  had  sustained  similar  damage,  had 
been  actually  dried  and  re-packed  at  Singapore,  and  dispatched  to  China  on  board 
that  vessel,  when  she  continued  her  voyage,  and  had  there  been  sold  as  opium,  at 
prices  little  under  those  realised  for  the  best  sound  opium. 

The  acting  Chief  Justice  charged  the  jury  to  the  effect  that,  if  the  Appellant  could, 
with  reasonable  exertion,  have  brought  on  the  Respondents'  damaged  opium  to 
China,  in  the  marketable  state  of  opium,  either  in  the  Erin  or  some  other  vessel 
from  the  frequented  port  of  Singapore,  lie  should  have  done  so  :  that,  from  the 
evidence,  it  would  appear  that  some  of  the  damaged  opium  was  brought  in  the  Erin 
herself,  and  some  in  other  vessels ;  that  no  local  usage  of  the  intervening  port  of 
Singapore  would  excuse  the  Appellant  from  the  legal  obligation  created  by  the  bills 
of  lading;  that  if,  from  the  evidence,  the  jury  were  satisfied  the  Appellant  could 
have,  with  reasonable  exertion,  brought  on  the  opium  in  its  specific  state,  they  would, 
according  to  the  evidence  adduced,  assess  the  damage  sustained  by  the  Respondents 
by  the  non-delivery  of  their  consignment.  On  the  other  hand,  if  the  Appellant  could 
not  have  so  brought  on  the  twenty-two  chests  of  opium,  they  would  find  for  him  by 
naming  the  Respondents'  damage  at  the  sum  paid  into  Court. 

The  jury  found  a  verdict  for  the  Respondents: — [428]  damages  10,241  dollars: 
one  month's  interest  72  dollars  80c.  and  costs;  and  final  judgment  was  entered  up 
on  the  24th  of  April.  1852. 

Before  final  judgment  was  filed,  and  on  the  5th  of  April,  1852,  the  Appellant  pre- 
sented a  petition  to  the  Supreme  Court,  praying  that  he  might  be  at  liberty  to  appeal 
against  the  above  judgment  to  Her  Majesty  in  Council.  The  acting  Chief  Justice 
signed  the  following  fiat  at  the  foot  of  the  petition: — "  Inasmuch  as,  in  accordance 
with  the  constitution  of  the  Supreme  Court,  there  is  but  one  Judge  thereof,  and  no 
Court  of  error  or  appeal  in  the  Colony ;  and  it,  therefore,  appearing  that  the  verdict 
in  this  case  comes  within  the  operation  of  Her  Majesty's  instructions  given  on  the 
L'lst  day  of  January,  1846,  respecting  appeals  from  the  Colony:  Be  it  as  above 
prayed."  A  summons  was  taken  out  by  the  Respondents,  calling  upon  the  Appellant 
to  show  cause  why  the  fiat  should  not  be  rescinded  or  altered,  and  why  the  Re- 
spondents should  not  have  speedy  execution.  This  summons  came  on  for  hearing 
on  the  30th  of  April,  in  the  same  year,  when  the  acting  Chief  Justice  refused  the 
same,  except  as  to  that  part  of  the  application  for  granting  speedy  execution,  for 
which  an  order  was  made. 

The  Appellant  appealed  to  Her  Majesty  in  Council,  and  submitted  that  the 
judgment  of  the  Supreme  Court  of  Hong  Kong  ought  to  be  reversed,  and  judgment 
given  for  him,  or  a  new  trial  had,  for  the  following  reasons:  — 

First.  Because  the  preliminary  objections  and  points  raised  by  the  Appellant's 
counsel,  or  some  or  one  of  them,  ought  to  have  been  allowed. 

[429]  Second.  Because  the  case  was  not  rightly  submitted  to  the  jury  by  the 
acting  Chief  Justice. 

Third.  Because  the  verdict  was  contrary  to  the  evidence. 

Fourth.  Because  there  was  no  evidence  that  any  opium  belonging  to  the  Re- 
spondents had  been  improperly  sold. 

Fifth.  Because  the  facts  proved  in  evidence  did  not  establish  that  the  Appellant- 
was  liable  to  the  Respondents  for  any  loss  which  they  sustained  by  the  sale  of  the 
opium  in  question. 

The  Respondents,  on  the  other  hand,  contended,  that  the  judgment  appealed  from 
was  correct,  and  ought  to  be  affirmed,  for  these  reasons:  — 
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First.  Because  there  was  do  -round,  either  in  law  or  fact,  for  setting  aside  the 
judgment  of  the  Court  below,  or  disturbing  the  verdict  of  the  jury. 

tuse    the    preliminary    objections    were,    and    each    of    them    was, 

frivolous. 

Third.  Because  it  was  the  duty  of  the  Appellant,  if  he  could,  to  carry,  or  cause 
to  be  carried,  the  opium  to  the  port  of  delivery,  according  to  the  bill  of  lading. 

Fourth.  Because  the  first  plea  (if  valid)  set  up  a  practical  impossibility  of  carry- 
ing on  and  delivering  the  opium  at  Hong  Kong  according  to  the  bill  of  lading,  and 
the  jury  by  their  verdict,  found  that  no  such  impossibility  existed. 

tse  the  first   plea  (if  capable  of  any  other  construction)  was  bad  in 
substance,  and.  therefore,  that  it  would  be  idle  to  grant  a  new  trial. 

Sixth,  Because  the  second  plea  was  contrary  to  the  evidence,  and  had  been  dis- 
posed of  by  the  verdict. 

[430]  The  case  waB  argued  by  Sir  Frederick  Thesiger,  Q.C.,  and  Mr.  Bovill,  for 
the  Appellant  :  and  Sir  Fitz-Roy  Kelly,  Q.C.,  Mr.  Leith,  and  Mr.  Willes,  for  the 
Respondents. 

before  entering  upon  the  questions  raised  by  the  Appellant's  reasons,  a  pre- 
liminary objection  was  taken  by  the  Respondents'  counsel  to  the  hearing  of  the 
appeal,  upon  the  ground,  that  the  appeal  was  irregular  and  incompetent,  being  in 
effect  an  application  to  the  Court  of  last  resort  to  set  aside  the  verdict  of  a  jury, 
which  was  contrary  to  the  practice  of  the  English  Courts,  by  which  the  proceedings 
of  the  Supreme  Court  at  Hong  Kong  were  regulated  according  to  the  Ordinances, 
No.  6  of  1845,  sec.  3,  and  No.  2  of  1846,  sec.  3 ;  and  they  insisted,  that  the  proper 
course  would  have  been  to  have  applied  to  the  Court  below  for  a  new  trial,  and 
to  have  appealed  from  the  judgment  of  the  Court  if  the  application  was  refused. 
The  Appellant's  counsel,  in  answer  to  this  objection,  contended  that  the  Respondents 
having  appeared  to  the  appeal  and  lodged  their  printed  case,  had  submitted  to  the 
jurisdiction  of  the  Court,  and  that  it  was  too  late  to  urge  such  objection  to  the 
hearing  of  the  appeal ;  that  the  proper  course  would  have  been  to  have  moved  to 
quash  the  appeal,  without  putting  the  Appellant  to  the  expense  of  proceeding  to  a 
hearing,  and  then  taking  the  objection  in  limine  to  the  jurisdiction.  Shire  v.  Shire 
(5  Moore's  P.C.  Cases,  81),  D'Orliac  v.  D'Orliac  (4  Moore's  P.C.  Cases,  374;  and  see 
Eochford  v.  Battersby,  2  H.L.  Cases,  388).  They  [431]  also  submitted  that  an.  appeal 
lay  in  this  case,  though  it  was  from  a  verdict  of  a  jury,  The  Bank  of  Australasia  v. 
Breillat  (6  Moore's  P.C.  Cases,  152),  and  that  the  certificate  of  the  acting  Judge  was 
evidence  of  the  practice  in  Hong  Kong,  that  parties  should  not  be  obliged  to  apply 
to  the  Court  for  a  new  trial ;  and  that,  even  if  such  an  appeal  did  not  strictly  lie,  yet 
the  Court,  to  prevent  a  failure  of  justice,  could  admit  the  appeal  under  the  Statute, 
7th  and  8th  Vict.  c.  69. 

Their  Lordships,  without  deciding  upon  this  preliminary  objection,  permitted 
the  hearing  of  the  appeal  upon  the  merits. 

Upon  the  question  whether  there  was  such  a  right  of  property  in  the  Respondents, 
tin:  consignees,  by  the  hill  of  lading,  at  the  time  of  the  breach  as  to  entitle  them  to 
sue  the  shipowner  for  the  non-delivery  of  their  consignment,  Coleman  v.  Lambert 
(5  Mee.  and  Wels.  502),  Moore  v.  Wilson  (1  Term  Rep.  659),  Fragano  v.  Long  (4  Bar. 
and  Cr.  219),  Evans  v.  Marlett  (1  Ld.  Raymond,  271),  Thompson  v.  Domini/  (1-4  Mee. 
and  Wels.   103),  Button  v.  Solomonson  (3  Bos.  and  Pul.  582),  Howard  v.  Shepperd 

I  ,B.  Rep.  L97),  Abbott  on  Shipping,  p.  283,  (7th  edit.,)  were  referred  to. 

bo  the  authority  of  the  master  of  the  ship,  in  the  circumstances,  to  dispose  of 
the  cargo,  the  Gratitudwe  (3  ('.  Rob.  Adm.  Rep.  240,  255-9),  Roux  v.  Salvador  (3 
Bing.  N.C.  266),  Vlierboom  v.  Chapman  (13  Mee.  and  Wels.  230),  Read  v.  Bonham 
(3  Brod.  and  bin-  117).  Idle  v.  The  Royal  Exchange  Assurance  Co.  (8  Taunt,  755; 
and  Bee  note  (d),  3  Brod.  and  Bing.  151),  Hayman  v.  Molton  (5  Esp.  N.P.  65),  Knight 
[432]  v.  Faith  (15  Q.B.  Rep.  649),  Abbott  on  Shipping,  pp.  6,  143,  (7th  edit.,)  Storv 
On  Agency,"  Ch.  VI..  sec.  L18.  ' 

rl"'n  ,l"'  objection  to  the  pleadings,  first,  that  the  declaration  was  bad  in  sub- 

e,  in  not  averring  thai  the  right  of  property  was  vested  in  the  Respondents, 

Howard  v.  Shepperd  (9  C.B.   Rep.  297),  Galloway  v.  Jackson  (3  Scott  N.R.  75.",), 

Stephen  "On  Pleading,"  pp.  354-9,  were  referred  to:  and  secondly,  that  it  could  he 

moved  in  arrest  ot  judgmenl  after  a  plea  of  payment  of  monev  into  Court,  applying 

164 


TRONSON  V.  DENT  [1853]  VIII  MOORE,  433 

to  different  breaches  in  the  declaration,  Wright  v.  Goddard  (8  Ad.  and  Ell.  141)  was 
cited. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  John  Patteson. — In  this  case,  the  last  point  we  have  heard  argued  is  one 
which  would  properly  be  made  on  a  motion  in  arrest  of  judgment,  treating  it  as  a 
matter  of  error  on  the  face  of  the  record,  namely,  that  the  declaration  is  bad,  and  I 
am  very  glad  that  it  has  been  fully  discussed,  because,  although  it  is  not  mentioned 
in  the  Appellant's  reasons  for  the  appeal,  yet,  as  Mr.  Bovill  very  truly  says,  there 
are  objections  taken  on  the  other  side  which  are  not  mentioned  in  the  Respondents' 
reasons:  it  is,  therefore,  very  fair  that  it  should  be  taken,  and  considered  now. 
It  is  a  point  which  steers  clear  of  the  objection  taken  on  the  other  side,  with  respect 
to  the  nature  of  this  appeal,  whether  the  appeal  could  be  made  in  point  of  form, 
because,  I  take  it,  it  is  undoubted,  that  an  appeal  might  be  made  here,  treating  this 
Court  as  a  Court  of  Error,  if  there  be  error  on  the  face  of  the  record,  such  as  [433] 
might  have  been  moved  in  arrest  of  judgment  in  the  Court  below. 

The  first  question,  therefore,  to  be  considered  is,  whether  this  declaration  be  bad 
upon  error  after  verdict  and  in  arrest  of  judgment. 

Upon  this  point  we  have  been  referred  to  the  case  of  Wright  v.  Goddard  (8  Ad. 
and  Ell.  144),  and  the  question  is,  whether  that  case  goes  the  whole  length  of  holding, 
that  wherever  there  has  been  a  plea  of  payment  of  money  into  Court,  applying  to 
different  breaches  in  the  declaration,  there  cannot  be  a  motion  in  arrest  of  judgment. 

The  Court  seems  to  have  considered  in  that  case,  that  there  could  not;  but  every 
case  must  be  taken  according  to  its  particular  circumstances,  and,  although  that 
case  is  a  very  strong  authority  to  show  that  you  cannot  move  in  arrest  of  judgment 
after  a  plea  of  payment  of  money  into  Court,  perhaps  we  may  say  it  is  not  quite 
conclusive  of  the  position,  that  in  no  case  whatever  can  such  a  motion  be  made  after 
such  a  plea. 

We  must  then  consider,  whether  this  declaration  be  bad  in  arrest  of  judgment, 
assuming  that  the  authority  of  Wright  v.  Goddard  does  not  show  that  in  such  a  case 
an  arrest  of  judgment  cannot  be  moved  for. — [His  Lordship  here  read  the  declaration 
and  proceeded:] — Now  by  this  declaration,  it  is  not  pretended  there  was  any 
negligence  shown,  which,  indeed,  is  not  at  all  material,  because  it  would  be  sufficient 
to  say,  that  the  Defendant  did  not  deliver  the  residue,  although  no  dangers  of  the 
sea  prevented  his  doing  so,  inasmuch  as  he  was  bound  to  deliver  unless  he  was  pre- 
vented by  dangers  of  the  sea.  The  declaration  states  a  promise;  of  course  all  state- 
[434]-ments  of  promises  in  a  declaration  are  to  be  taken  to  be  express  promises, 
unless  manifestly  on  the  face  of  the  statement  they  are  implied  promises  in  point 
of  law  ;  and  the  pleas  do  not  deny  the  existence  of  such  a  promise.  There  is  no 
plea  of  non  assumpsit;  but  there  is  a  special  plea,  setting  out  a  great  many  facts  and 
circumstances  which  are  said  to  have  occurred.  Then  there  is  another  plea,  which 
sets  forth  that  "  the  Defendant  brings  into  Court  a  sum  of  money,  being  the  net  pro- 
ceeds of  the  aforesaid  sale  of  twenty-two  chests  of  Behar  opium,  ready  to  be  paid  to 
the  Plaintiffs  :  and  the  Defendant  further  says,  that  the  Plaintiffs  have  not  sustained 
damages  to  a  greater  amount  than  the  said  sum,  in  respect  of  the  causes  of  action 
in  the  declaration  mentioned ;  and  this  he  is  ready  to  verify."  Certainly  that  plea, 
in  terms,  admits  that  the  Plaintiffs  have  sustained  damages  to  the  amount  of  the 
money  paid  into  Court.  The  pleas  do  not  deny  the  promise,  or  allege  that,  even  if 
there  were  such  a  promise,  the  Plaintiffs  could  have  sustained  no  damage  whatever 
by  reason  of  any  act  of  the  Defendant.  Therefore,  there  is  an  admission,  beyond 
all  doubt,  of  the  fact  of  the  promise  having  been  made. 

We  must  go  back  then  to  the  declaration  to  see  whether  or  not,  although  there 
be  an  admission  by  the  Defendant  in  his  plea  of  payment  of  money  into  Court,  of 
a  promise,  in  fact,  whether  the  declaration  states  such  a  promise  as  would  be  binding 
in  law,  because  it  is  contended  that,  although  there  may  be  in  point  of  fact  a 
promise,  yet,  if  the  declaration  does  not  show  such  a  promise  as  could  be  sued  upon, 
it  is  bad  in  arrest  of  judgment,  notwithstanding  such  an  admission  by  the  plea  of 
payment  of  money  into  Court. 

[435]  Certainly  this  declaration  is  not  framed  altogether  in  so  technical  a  form  as 
it  seems  to  me  it  might  have  been ;  but  it  does  state  that  certain  persons  shipped 
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opium  to  be  delivered  to  the  Plaintiffs,  the  dangers  of  the  seas  only  excepted,  arid 
thai  in  consideration  thereof,  and  of  certain  freight  and  reward  to  the  Defendant, 

•  the  Defendant  promised  the  Plaintiffs  to  take  due  and  proper  care  of,  and  safely 
and  securely  carry,  and  convey,  and  deliver."     It  is  said,  that  it  was  not  averred 

eighl  and  reward  were  to  be  paid  by  the  Plaintiffs  to  the  Defendant; 

it  only  Bays,  "certain  freight  and  reward  to  the  Defendant  in  that  behalf;"  it 

doe8  "to  be  paid  by  the  Plaintiffs  to  the  Defendant  in  that  behalf."     I 

think  that  was  matter  of  special  demurrer,  and  that  after  verdict  such  an  objection 

cannol    be  taken   in   arreel   of  judgment,  because  it  being  stated  that  the  -nods 

delivered  to  the  Plaintiffs— not,  observe,  to  be  delivered  to  the 

shippers,  or  by  the  shippers'  order  to  be  delivered  to  the  Plaintiffs,  but  it   is  that 

he  ••  promised  the  Plaintiffs  to  take  due  and  proper  care  of,  and  safely  and  securely 

carry,  convey,  and  deliver:"'  the  fair  meaning  of  that  is,  although  certainly  not 

technically  expressed,  that  the  freight  and  reward  to  the  Defendant  was  to  be  paid 

by  tin'  Plaintiffs  ;  and,  after  verdict,  I  think  it  is  quite  clear  that  it  must  be  so  read. 

Then,  that  being  so.  it   is  stated,  that  there  is  no  request  averred  on  the  part  of 

the    Plaintiffs.        But   I    do   not   see   where    a    request    is   necessary,    unless    it   be 

meanl   that  it  to  have  averred  that  the  shippers,  at  the  request  of 

the   Plaintiffs,   shipped  the  goods  :  but,   I  think,  that  cannot  be   at  all  necessary, 

ated  that  the  shippers  delivered  the  goods  to  the  Defendant  to  be 

[436]  carried  by  him,  and  to  be  delivered  to  the  Plaintiffs,  and,  therefore,  that  he 

the  contract  with  the  Plaintiffs 

Now.  can  such  a  contract  be  made  with  the  consignee,  of  the  goods?     It  is  not 

denied  now,  at  least,  that  such  a  contract  may  be  made  with  the  consignee  of  the 

At  first,  I  thought   it  was  intended  to  be  argued  that  in  no  case  whatever 

could  the  of  goods  sue  the  shipowner  for  the  non-delivery  of  those  goods, 

but  that    the  action  must   always   be  brought  by  the  shipper;  but,   I  think,   it  is 

quite  clear  such  a  proposition  cannot  be  maintained.     It  is  true  that   in  Moon 

v.  Wilson  (1  Term  Rep.  659),  Mr.  Justice  Buller  nonsuited  the  Plaintiff,  who  was  the 

ause  it   appeared  by  an  arrangement  between  him   and  the  carrier 

that  the  consignee  was  to  pay  the  freight  ;  but  on  a  rule  for  a  new  trial  he  held, 

as  wrong  in  so   doing,  and  the  Court  quite   agreed  with  him,  because, 

though  the  freight   was  to  be  paid  by  the  consignee,  the  consignor  of  the  goods 

qually  answerable  for  the  freight,  and  might  maintain  the  action.       It  was 

put  in  argument,  that  the  consignor  could  maintain  the  action,  as  agent  for  the 

•  onsignee,  which  may  be  correct  if  he  does  it  as  agent  for  the  consignee,  though  it 
i-  not  so  juit  on  the  face  of  the  declaration  ;  but  still  the  consignee,  if  he  had  thought 

uld  have  sued.     However,  that  only  goes  the  length  of  showing  that  the  con- 
ic, not  that  the  consignee  may  not. 
Tic-  ct  se  of  Fragano  v.  Long  (4  Barn,  and  Cr.  219)  is  a  strong  authority  to 
show,  that   the  person  on  whose  account  goods  are  shipped,  may  bring  an  action 
againsl    the  owner  of  the  vessel.     The  argument  there  was,  that  he  could  not  do 
so,  because  there  was  [437]  no  bill  of  lading  making  him  consignee  of  the  goods, 

to  vest  the  property  in  him  (it  turned  on  the  question  of  property  very  much), 
but  the  Court  held,  that  the  property  vested  in  him  as  soon  as  the  goods  were  sent 
from  Birmingham  to  be  shipped  at  Liverpool  for  Naples,  and,  although  there 
was  no  bill  of  lading,  yet  that  he  was  the  owner  of  the  goods,  and,  therefore,  there 
was  a  contracl  between  him  and  the  shipowner,  so  that  the  action  would  lie.  And 
that  was  an  acl  ion  of  assumpsit. 

In  Abbott,  on  Shipping,  (7th  edit.,)  this  point  is  a  good  deal  discussed,  and  it  is 
VJ"1  (P-  283),  "  There  is  often  some  difficulty  in  deciding,  to  whom  the  master  and 
owner  ponsible  on  their  contract  evidenced  by  the  bill  of  lading,  ami  whether 

act  i. ,1,.  for  loss  or  injury  occasioned  by  their  negligence  or  misconduct  should  be 
broughl  by  the  consignor  or  consignee.  No  rule  of  general  application  can  be 
l'",i  down  fi"'  l!"  solution  of  fliis  difficulty,  but  it  will  always  be  important  to 
consider,  m  whom  the  right  of  property,  and  sometimes  in  whom  the  right  of 
possession,  was  vested,  at  the  time  of  the  breach  of  contractor  neglect  of  dutv  which 
18  complained  of."  Then  he  speaks  of  goods  being  "  sent  by  a  vendor  to  a  vendee," 
in  wind,  case,  he  says,  "  the  delivery  of  them  to  the  carrier  usually  vests  the  property 
in  the  latter,  and  he  is  the  person  to  sue  the  carrier  for  the  loss  of  them."     There 
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are  several  cases  referred  to ;  amongst  the  rest,  Faryano  v.  Long,  to  which  I  have 
just  alluded ;  and  at  last  it  is  summed  up  in  these  words  (p.  292):  "  The  result  of 
these  cases,  which  are  not  in  all  respects  easily  reconcileable,  would  appear  to  be, 
that  actions  against  shipowners,  as  carriers,  on  their  implied  contract,  and  actions 
for  the  loss  or  in-[438]-jury  of  the  goods  entrusted  to  them,  must  be  brought  by 
a  person  who  has  some  property  in  the  goods.  The  consignee  will  be  deemed  to  have 
such  a  property,  unless  the  contrary  appear."  In  support  of  which  position 
is  cited  the  case  of  Coleman  v.  Lambert  (5  Mee.  and  Wels.  502). 

Now,  I  think  it  is  quite  clear,  on  the  face  of  the  declaration  in  this  case,  as  we 
must  read  it,  that  the  Plaintiffs  must  be  taken  to  have  been  the  original  con- 
signees of  these  goods.  The  shippers  were  Gillanders,  Arbuthnot  and  Co.  The 
consignees  must  be  taken  prima  facie  to  be  the  persons  who  have  the  property, 
if  property  is  necessary  in  order  to  sustain  this  action,  on  a  promise  alleged  as  this 
promise  is.  Gillanders,  Arbuthnot  and  Co.,  who  were  the  shippers,  might  have 
been  the  shippers  as  agents  merely  for  the  Plaintiffs  ;  or  they  might  have  been  them- 
selves the  owners  (consistently  I  mean  with  anything  that  is  stated  on  the  face 
of  this  declaration),  and  the  Plaintiffs  might  have  been  merely  their  agents  at 
Hong  Kong  to  dispose  of  the  goods.  A  great  variety  of  circumstances  are  consistent 
with  this  declaration,  and,  if  there  be  one  state  of  things  which  is  consistent  with 
the  declaration,  and  which  may  make  the  declaration  good,  before  you  come  to  enter 
into  any  evidence  upon  the  subject  (for  I  take  it,  you  must  see,  that  such  a  state 
uf  facts  may  apply  to  the  declaration),  the  declaration  on  the  face  of  it  would  be 
good.  Now,  it  is  quite  consistent  with  this  declaration,  that  the  Plaintiffs,  who 
appear  to  be  consignees  on  the  face  of  it,  may  have  been  the  very  owners  of  the  goods, 
and  that  Gillanders,  Arbuthnot  and  Co.  may  have  been  merely  their  agents 
to  ship  the  goods.  It  is  said,  that  the  contrary  appears  by  the  [439] 
special  plea;  but  if  we  were  to  take  the  special  plea  into  consideration,  the  con- 
trary does  not  appear  as  regards  the  Plaintiffs  and  Gillanders,  Arbuthnot  and 
Co.,  because,  though  the  special  plea  states  that  they  were  to  be  shipped  to  the 
Plaintiffs  for  trans-shipment  to  other  persons,  yet  it  does  not  show  that  Gillanders, 
Arbuthnot  and  Co.,  the  shippers,  had  retained  any  interest  or  property  in  the  goods 
whatever,  and,  therefore,  some  property  would  pass  from  them  by  the  bill  of  lading, 
making  the  Plaintiffs  consignees,  and  by  the  shipment  of  the  goods.  The  moment 
they  had  signed  the  bill  of  lading,  some  property  would  pass  to  the  Plaintiffs; 
whether  a  special  property,  in  order  that  they  might  trans-ship  the  goods  to  other 
persons,  or  whether  an  absolute  property,  I  do  not  think  signifies,  because  it  is  laid 
down,  as  I  have  already  read  in  Abbott,  on  Shipping,  that  there  must  be  some 
property  in  the  consignee.  Now  here,  taking  the  statements  in  the  plea  to  be  correct, 
there  is  certainly  some  property  in  the  consignees.  Then,  that  being  the  case, 
the  declaration,  as  it  appears  to  us,  after  verdict,  is  a  good  declaration,  because  it  is 
quite  consistent  with  all  that  is  stated  there  :  that  the  goods  had  been  originally 
shipped  to  be  delivered  to  the  Plaintiffs;  that  they  were  the  consignees,  and,  there- 
fore, they  were  liable  for  the  freight  to  the  Defendant  ;  and  that  the  Defendant 
undertook  and  promised  to  convey  and  safely  deliver  to  them  at  Hong  Kong  ;  and, 
therefore,  after  a  plea  of  payment  of  money  into  Court,  and  the  case  I  have 
already  alluded  to,  we  think  the  declaration  is  not  bad  in  arrest  of  judgment,  and. 
if  it  would  not  be  bad  in  arrest  of  judgment,  supposing  such  a  motion  could  [440] 
be  made,  of  course  it  is  not  bad  on  error;  therefore,  we  must  go  into  the  other 
parts  of  the  case. 

Now,  the  next  question  we  come  to  is,  whether  or  no  an  appeal  will  lie  in  such 
a  case  as  this?  The  objection  to  the  jurisdiction  of  this  Court  is  raised  on  the  part 
of  the  Respondents,  without  any  express  notice  in  the  reasons  which  are  given  in 
their  printed  case,  and  the  point,  as  it  seems  to  us,  is  one  of  very  considerable 
importance,  because,  if  appeals  are  to  be  brought  here  from  the  verdict  of  a  jury, 
without  any  attempt  having  been  made  in  the  Court  below  to  obtain  a  new  trial, 
either  upon  the  ground  that  such  verdict  was  against  evidence,  or  that  it  was 
grounded  on  the  misdirection  of  the  Judge,  it  is  in  truth  and  effect  neither  more  nor 
less  than  moving  in  this,  the  appellate  Court,  for  a  new  trial;  which,  if  permitted, 
would  be  a  most  inconvenient  practice,  contrary  as  well  to  the  usual  course  of  this 
Court,  as  of  the  Courts  in  England,  where,  even  after  a  motion  for  a  new  trial 
made  and  refused,  or  the  rule  discharged,  if  the  objection  does  not  appear  on  the 
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face  of  the  record,  the  Courts,  being  Courts  of  Error,  will  not  entertain  such  an 
a  [.plication.  It  was,  however,  conceded  by  the  counsel  for  the  Respondents,  that 
\i  a  motion  had  been  made  in  the  Court  at  Hong  Kong  for  a  rule  to  show  cause  whv 
there  Bhould  not  be  a  new  trial  on  the  ground  of  misdirection,  or,  on  the  ground 
o*  the  verdict  having  been  against  the  evidence,  and  the  rule  had  been  refused. 
or  after  a  rule  nw  had  been  granted  it  had  been  discharged,  it  would  have  been 
oompetenl  to  the  party  whose  rule  had  been  so  refused  or  discharged  to  have  appealed 
his  Court,  because  it  would  have  been  an  appeal  against,  in  effect,  a  final 
[441]  order  of  the  Court  below,  which  the  language  of  the  Ordinances  appeared 
bo  authorise;  but,  certainly,  it  would  be  very  inconvenient,  to  say  the  least  of  it 
Buch  a  course  should  be  permitted  without  any  motion  having  been  made  in  the 
Court  below.     It   appears,  however,  that  in  Hong  Kong  there  is  only  one  Judge, 

•  at  this  time  was  the  acting  Chief  Justice;  such  a  motion,  therefore,  would 
have  been  made  before  him,  the  same  person  before  whom  the  cause  was  tried ;  and, 
therefore,  as  regards  any  misdirection,  the  motion  would  be  <d>  idem  ad  eundem; 
but,  as  regards  the  verdict  being  against  the  evidence,  it  would  be  far  more  con- 
venient that  the  Judge  who  heard  the  evidence,  and  before  whom  the  trial  took  place, 
should  be  the  person  to  be  applied  to  in  the  first  instance,  that  he  might  determine 
whether  it  was  a  proper  case  or  not  to  grant  such  rule.  We  feel,  therefore, 
it  would  be  very  wrong  to  sanction  any  such  omission  in  applying  to  the  Court 
oelow  for  a  new  trial,  and  to  hold,  that  a  party  might  come  at  once  to  this  Court 
by  appeal  and  raise  such  a  question. 

.Sow,  let  us  examine  the  question  that  is  thus  raised,  and  see  whether,  according 

be  Ordinances,  it  is  possible  that  it  can  be  raised  in  this  way.  There  are  several 
Ordinances  relating  to  the  practice  of  the  Court  at  Hong  Kong  and  the  mode  of 
appealing:  and  it  is  argued  that  the  practice  of  the  Supreme  Court  may  possibly 
be.  that  appeals,  such  as  this,  may  lie  without  any  such  motion,  and  it  is  con- 
tended that  the  certificate  of  the  acting  Chief  Justice  allowing  this  appeal,  shows 
that  such  is  the  practice.  However,  we  think  it  is  hardly  fair  to  put  that  inter 
pretation  upon  the  certificate,  for  all  the  acting  Chief  Justice  says  is,  that  there  is 
but  one  Judge  of  the  [442]  Supreme  Court,  and  that  there  is  no  Court  of  error  or 
appeal  in  the  Colony  ;  and  it,  "  therefore,  appearing  that  the  verdict  in  this  case  comes 
within  the  operation  of  Her  Majesty's  Instructions,  given  on  the  21st  day  of  January, 
is  10.  respecting  appeals  from  this  Colony:  Be  it  as  above  prayed."  And,  when  he 
is  asked  t<i  rescind  the  leave  thus  given,  he  dismisses  the  application,  for  reasons 
which,  it  is  contended,  are  in  the  nature  of  a  certificate  by  him,  that  the  practic. 
of  the  Court  is,  that  the  parties  should  not  be  obliged  to  apply  to  the  Court  for  a 
rule  nisi  or  a  new  trial.  We  think  that  is  pushing  the  effect  of  the  certificate  rather 
too  far,  and  beyond  its  legitimate  import. 

ben,  whether  it  be  possible  that  there  can  be  such  an  appeal  con- 

ently  with  the  Ordinances.  What  is  it  that  is  appealed  against?  It  is  the 
judgmenl  of  the  Court.  Now,  the  judgment  of  the  Court  is  manifestly  a  right 
judgment,  bo  lou-  as  the  verdict  remains.  If  the  verdict  stands,  no  other  judgment 
can  be  given,  ami,  therefore,  the  judgment  which  is  given  by  the  Judge  appears  to 
be  the  only  act  of  the  Court,,  and  it  is  only  against  an  act  of  the  Court  that  an  appeal 
lies.  Thcr,.  i8  no  ether  act  of  the  Court  ;  the  verdict  is  not  the  act  of  the  Court: 
the  verdict  is  the  act  of  the  jury,  and  I  do  not  find  anywhere  in  the  Ordinances  that 

thing  is  said  about  an  appeal  against  the  verdict  "of  the  jury.  If  that  interven- 
ing step  had  taken  place  which  1  before  alluded  to,  namely,  that  a  motion  had  been 
made  \\,v  Betting  aside  the  verdict  and  granting  a  new  trial,  then  the  refusal  so  to 

""  ''"■  Pari  of  the  Court,  would  have  been  an  act  of  the  Court,  and  there  would 

have  been  an  appeal  againsl  thai  act  ;  but  I  cannot  see  anvwhere  upon  the  face  of 

proceedings,  or  on  [443]  the  facts  which  are  brought  before  us,  how  there  is 

any  appeal  againsl  any  act  of  the  Curt,  otherwise  than' against  a  judgment  of  the 

Oourtj   then,  if  th  hal  is  this  appeal?     Whv,  it  is  nothing  more  nor  less  than 

application  for  a  new  trial;  not  an  appeal  against  an  act  of  the  Court,  but  an 
application  to  have  the  verdict  of  the  jury  set  aside,  and  a  new  trial  granted. 

Now,  reference  was  made  to  some  of  these  Ordinances,  and  with  respect  to  the 
practice  of  the  Courl  at  Hong  Kong.  Thee  is  an  Ordinance,  No.  15,  of  1811. 
which  is  one  of  the  oldest,  I  think,  we  need  trouble  ourselves  with,  and  it  is  said  in 
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section  3  of  that  Ordinance,  that  the  law  of  England  shall  be  in  full  force  in  the 
Colony  of  Hong  Kong,  except  where  the  same  shall  be  inapplicable  to  the  local  cir- 
cumstances of  the  Colony,  or  its  inhabitants;  and  then  it  enacts,  "That  in  all 
matters  relating  to  the  practice  and  proceedings  of  the  said  Supreme  Court,  and  not 
hereinafter  provided  for  by  this  Ordinance,  the  practice  of  the  English  Courts  shall 
be  in  force,  until  otherwise  ordered  by  any  rule  of  the  said  Court ;"  but  there  is 
nothing  that  I  can  find  in  this  Ordinance  which  directs  the  proper  practice  with 
reference  to  setting  aside  a  verdict  at  all.  If,  therefore,  the  practice  rests  on  that 
Ordinance,  it  would  certainly  be  necessary  that  there  should  be  a  motion  to  set  aside 
the  verdict  in  the  Court  of  Hong  Kong.  There  are,  however,  other  Ordinances  re- 
garding this  matter  which  it  may  be  well  to  examine.  The  first,  No.  6,  of  1815, 
recites,  that  "  It  is  expedient  that  the  matters  embraced  in  Ordinance,  No.  15,  of 
1814  (the  one  I  have  just  referred  to),  relating  to  the  establishment  of  the  Supreme 
Court  of  Hong  Kong,  trial  by  jury,  criminal  [444]  proceedings,  and  the  summary 
jurisdiction  of  the  Court,  should  be  provided  for  by  separate  and  distinct  Ordi- 
nances ;"  it  then  enacts  that  Ordinance,  No.  15,  be  repealed,  and  the  Court  at  Hong- 
Kong,  which  had  hitherto  been  holden  by  the  Chief  Superintendent,  abolished  ;  and 
it  further  enacts  that  there  shall  be  a  Court  of  Record  to  be  called  the  Supreme  Court 
of  Hong  Kong  ;  and,  by  section  4,  it  is  enacted,  that  "  the  law  of  England  shall  be  in 
full  force  in  the  said  Colony  of  Hong  Kong,  except  where  the  same  shall  be  inappli- 
cable to  the  local  circumstances  of  the  said  Colony,  or  of  its  inhabitants;  and  that 
in  all  matters  relating  to  the  practice  and  proceedings  of  the  said  Supreme  Court, 
the  practice  of  the  English  Courts  shall  lie  in  force,  unless  and  until  otherwise 
ordered  by  rule  of  the  said  Court."  Then  it  re-enacts,  in  effect,  what  it  had  just 
before  repealed.  There  is  another  Ordinance,  No.  2,  of  1846,  and  which  appears  to 
have  been  made,  after  there  was  a  Legislature  established  for  the  Colony,  because 
it  recites,  that  it  is  expedient  to  amend  the  Ordinance,  No.  6,  of  1845,  by  making 
provisions  for  the  saving  of  all  proceedings,  and  all  suits  formerly  depending  in 
the  Court  of  Hong  Kong,  the  abolition  of  which  Court  is  effected  by  the  2nd  section 
of  that  Ordinance;  as  also  with  reference  to  the  4th  section  of  the  same  Ordinance, 
limiting  the  operation  in  the  Colony  of  such  of  the  laws  of  England,  and  the  practice 
of  the  English  Courts,  to  such  laws  and  practice  as  existed  when  a  local  legislature 
was  first  conferred  on  the  Colony.  It  then  goes  on  to  enact  as  follows: — "And 
whereas,  also,  it  is  deemed  advisable  to  reserve  to  the  Legislative  Council  of  the  said 
island  the  power  of  revising  and  approving  of  the  Rules  and  [445]  Orders  to  be  made 
under  the  2nd  section  of  the  said  Ordinance,  constituting  a  local  Court  of  Error  and 
appeal."  It  enacts,  "  That  from  and  after  the  passing  of  this  Ordinance,  the  said 
29th  section  of  the  Ordinance,  No.  6,  of  1815.  shall  be  and  is  hereby  repealed." 

That  was  the  section  which  constituted  the  Governor  and  Council  a  Court  of 
Error  and  appeal;  and  by  it  the  Court  of  Error  was  legally  and  properly  put  an 
end  to. 

Then  the  2nd  section  enacts,  "  And  be  it  further  enacted  and  ordained  that  all 
proceedings  formerly  commenced  in  or  adopted  under  the  said  former  Court  of  Hong 
Kong,  and  that  all  suits  and  matters  (if  any)  which  may  have  been  pending  at  the 
date  of  its  abolition,  may  be  continued  or  revived  in  the  said  Supreme  Court,"  And 
section  3rd  enacts,  "  That  from  henceforth  such  of  the  laws  of  England  only,  and 
such  portion  of  the  practice  of  the  English  Courts  (subject  to  the  exception  of  their 
applicability  as  contained  in  the  4th  section  of  Ordinance,  No.  6,  of  1845)  as  existed 
when  the  said  colony  obtained  a  Local  Legislature,  that  is  to  say,  on  the  5th  day  of 
April,  1843,  shall  be  of  force."  So  that  that  continues  the  same  practice,  because  the 
Irh  section  of  Ordinance.  No.  6,  of  1845,  which  is  alluded  to  there,  does  not  touch 
that  point  :  then,  that  being  so,  how  can  we  possibly  say,  that  in  the  Court  of  Hong- 
Kong  there  is  a  practice  that  verdicts  shall  be  set  aside  by  a  Court  of  appeal  in 
England?  I  do  not  see  that  there  is  the  slightest  ground  for  so  saying.  There  are 
lalso  the  Instructions  of  Her  Majesty  of  the  21st  of  January.  1846,  which  recite,  that 
"  it  is  necessary  to  make  provision  for  permitting  and  [446]  regulating  appeals  to 
us  in  our  Privv  Council  from  the  Supreme  Court  of  Justice  of  our  Colony  of  Hong 
Kong  and  its  dependencies.  Now,  we  do  hereby  direct  and  appoint  that  it  shall  be 
lawful  for  any  person  or  persons  being  a  party  or  parties  to  any  civil  suit  or  action 
lepending  in  the  Supreme  Court  of  Justice  of  our  Colony  of  Hong  Kong  and  its 
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dependencies,  to  appeal  to  us.  our  heirs  and  successors,  in  our  or  their  Privy  Council, 
against  any  final  decree,  judginenl  or  sentence,  or  against  any  rule  or  order,  mads 
in  any  Buch  civil  sun  or  action,  and  baving  the  effect  of  a  final  or  definitive  sentence, 
which  appeal  sIk.11  be  Bubject  to  the  rules  and  limitations  following :"— It  then  sets 
out  those  rules  and  limitations,  but  they  do  not  touch  this  matter,  because  the  words 
of  the  [nstructiona  are  dear.  "  any  decree  or  sentence,  or  against  any  rule  or  order." 
Now,  refusing  a  rule  nisi  for  a  new  trial  would  be  fairly  considered  as  an  order-, 
and  the  discharge  of  thai  rule  would  be  a  rule  or  order.  So  that,  if  any  application 
on  made  to  the  Courl  at  Hon-  Kong  to  set  aside  this  verdict  and  grant  a  new 
trial,  the  decision  of  the  Court  upon  that  motion  would  have  been  properly  the  sub- 
ject  of  an  appeal  under  these  words  ;  but  not  a  word  is  said  about  appealing  against 
any  verdict.  The  judgment,  as  1  have  already  said,  cannot  be  appealed  against. 
while  the  verdict  stands,  and  this  is  in  effect  and  in  truth  neither  more  nor  less  than 
an  appeal  professing  to  lie  an  appeal  against  a  judgment,  but,  in  truth,  an  appeal 
by  way  of  motion  to  set  aside  the  verdict,  and  to  have  a  new  trial.  We  think,  therei 
ion-,  that  we  cannot  encourage  such  a  proceeding,  and  that  it  would  be  very  desir- 
able to  have  it  fully  understood  that  no  such  application  can  be  made  [447]  by  way 
of  appeal  to  Her  Majesty  in  Council,  to  set  aside  a  verdict,  and  to  have  a  new  trial, 
unless  there  lias  been  a  previous  application  made  to  the  Court  in  which  the  trial 
took  place,  to  have  the  verdict  set  aside  and  a  new  trial  granted,  on  whatever 
grounds  that  motion  might  proceed. 

Still,  as  this  is  a  case  probably  of  the  first  impression,  and  as  it  may  not  have 
been  fully  understood  that  this  is  or  ought  to  be  the  rule  on  which  appeals  are  to 
be  allowed  here;  and  we  think  the  Respondents  ought  to  have  applied  to  quash  this 
appeal  on  that  ground,  and  as  they  seem  to  have  conceded  the  question  from  the 
course  they  have  taken,  that  this  Court  had  jurisdiction,  we  should  have  been  very 
unwilling  to  have  acted  on  what,  we  hope  it  will  he  understood,  we  mean  to  lay  down 
as  the  rule  on  future  occasions;  for  if  we  saw  that  the  justice  of  the  case  was 
strongly  in  favour  of  the  Appellant,  we  should  have  been  somewhat  astute  in  en- 
deavouring  to  find  some  mode  by  which  we  might  recommend  Her  Majesty  that  the 
should  be  sent  back  to  Hong  Kong  :  or,  that  in  some  other  way  or  other,  the 
Appellant  should  have  an  opportunity  of  applying  in  the  proper  quarter  to  have  the 
verdict  set  aside  and  a  new  trial  granted. 

We  have,  therefore,  thought  it  right  to  consider  the  question,  whether  or  no  the 
verdict  was  right  or  wrong  :  not  at  all  meaning  to  say,  that  in  any  future  case  which 
may  come  here,  we  should  think  it  right  to  enter  into  any  such  consideration  at  all, 
under  circumstances  similar  to  the  present,  namely,  where  a  verdict  had  been  given 
and  judgment  entered,  and  no  application  made  to  set  aside  that  verdict  in  the 
Court  below . 

[448]  bet  us  then  see  what  this  verdict  is.  Here  an  action  is  brought  against  the 
Master,  and  in  substance  the  case  is  simply  this : — The  ship  Erin  had  sustained  very 
considerable  damage  on  her  voyage  towards  Hong  Kong.  She  was  obliged  to  put 
into  Singapore,  and  the  cargo  was  instantly  taken  out,  because  the  ship  had  sus- 
tained such  damage  that  they  were  obliged  to  take  the  cargo  out  in  order  to  repair 
the  ship.  A  quantity  of  opium  was  found  to  be  injured  to  a  considerable  extent 
by  the  salt  water:  and  the  Master  acting  bona  fide,  as  it  is  said,  and  there  is  no 
reason  at  all  to  suppose  otherwise,  taking  the  advice  of  a  number  of  persons  there, 
t'.-lt  that  his  duty  was  not  to  carry  on  the  opium  in  the  state  in  which  it  was,  without 
doing  anything  at  all  to  it;  for  they  all  said  that  he  should  endeavour,  whilst  the 
is  of  the  ship  were  going  on.  to  dry  the  opium  or  to  stop  the  damage  that  it 
suffering  from  the  sea-water,  and  to  carry  it  on  in  his  own  ship,  and  not  to 
trans  ship  it  :  but  feeling  he  was  justified,  under  the  circumstances,  in  selling  such 
damaged  opium,  he  did  sell  it.  acting  for  the  best,  as  he  says,  for  the  consignees,  and 
for  all  tie-  parties  interested.  And  no  doubt  it  does  appear  that  he  did  act  accord- 
of  Ids  judgment  in  that  matter  ;  that  he  took  the  advice  of  a  number 
of  persons  on  the  spot,  and  that  he  is  not  to  be  accused  of  having  committed  any 
fraud,  or  having  done  anything  which  he  did  not  believe  to  be  right  and  propel  on 
his  part.  It  does  appear,  in  the  course  of  the  evidence,  that  it  had  been  rather  to,) 
customary  at  Singapore,  to  Bell  the  cargo  whenever  any  accident  happened  to  a 
vessel,  or  the  cargo  was  at  all  damaged  ;   but,  however,  that  does  [449]  not  impeach 
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the  conduct  of  the  Master  on  the  present  occasion  ;   he  appears  to  have  acted  as  he 
thought  was  best  for  all  the  parties  concerned 

><"ow,  the  first  question  is,  was  lie  justified  in  doing  what  he  did?  There  is  a 
very  considerable  difference  between  the  sale  of  the  ship  and  the  sale  of  the  cargo. 
The  Master  is  the  agent  of  the  shipowners  ;  he  has  the  charge  of  the  ship  for  them  ; 
he  has,  therefore,  a  much  more  powerful  control  over  the  ship  in  cases  of  injury, 
than  he  can  have  over  the  cargo,  because  he  is  altogether  entrusted  by  the  shipowners 
with  the  charge  of  the  ship,  but  with  regard  to  the  goods  which  are  shipped  on  board, 
it  is  not  so  ;  he  is  bound  to  convey  them  according  to  the  tenor  of  his  bill  of  lading, 
or  whatever  contract  he  has  entered  into,  to  their  place  of  destination:  and  all  the 
books  of  authority,  English  and  Foreign,  say,  it  is  only  if  an  accident  arises,  if  he 
is  actually  cast  away,  that  he  is  to  deal  with  the  cargo,  it  being  a  necessity  cast  upon 
him.  not  by  any  act  of  others  with  whom  he  is  connected,  but  by  the  events  that  have 
occurred,  and  because  the  cargo  is  not  to  be  left  to  perish,  or  to  be  left  unregarded 
and  uncared  for,  and  there  is  no  one  else  on  whom  the  duty  of  guarding  the  goods, 
or  taking  care,  or  doing  the  best  with  them,  can  be  cast  except  upon  the  Master  : 
but  we  find  in  Abbott,  on  Shipping,  it  is  laid  down  that  the  Master  is  to  be  very  care- 
ful in  this  matter,  and  that  his  duty  is  to  carry  the  goods  to  their  destination. 
"  The  disposal,  however,  of  the  cargo  by  the  Master,  is  a  matter  that  requires  the 
utmost  caution  on  his  part.  He  should  always  bear  it  in  mind  that  it  is  his  duty 
to  convey  it  to  the  place  of  destination.  This  is  the  purpose  for  which  he  has  been 
entrusted  with  it,  and  this  pur-[450]-pose  he  is  bound  to  accomplish  by  every  reason- 
able and  practicable  method.  Every  act  that  is  not  properly  and  strictly  in  further- 
ance of  this  duty,  is  an  act  for  which  both  he  and  his  owners  may  be  made  respon- 
sible :  and  the  law  of  England  does  not  recognise  the  authority  of  any  tribunal,  or 
officer  acting  upon  his  suggestion,  or  at  his  instance." 

It  has  been  held,  that  even  a  decree  of  a  Court  of  Vice-Admiralty  will  not  protect 
him.  Therefore,  his  duty  is  to  carry  the  cargo,  and  convey  it  to  the  place  of  its 
destination,  if  the  goods  can  be  carried  to  the  place  of  their  destination  in  a  mer- 
chantable state,  although  very  much  damaged  ;  it  is  a  grave  question  wdiether  the 
Master  can.  in  any  case,  be  justified  in  selling  the  cargo,  because  the  goods  would 
be  more  damaged  in  the  course  of  conveying  them  from  the  place  where  he  repairs 
his  ship  to  the  place  of  ultimate  destination,  than  they  have  been  already  at  the 
time  lie  comes  there.  They  may  be  damaged  ten  per  cent,  at  the  place  where  he  is 
obliged  to  put  in.  in  order  to  repair  his  vessel,  and  it  may  be  that  they  will  be 
damaged  20  per  cent,  by  the  time  they  arrive  at  the  place  of  their  destination  :  but 
it  does  not  follow  that  he  is  at  liberty  to  sell  them  on  that  account.  If  they  are  in 
such  a  state  that  he  cannot  convey  them  in  the  shape  of  merchantable  goods  to  the 
place  of  their  destination,  and  they  would  utterly  perish  when  they  arrived  at  their 
place  of  destination,  that  is  quite  another  consideration. 

In  the  case  of  Rout  v.  Salvador  (4  Scott,  1  ;  S.C.  3  Bing.  N.C.  266),  where  a  ship 
put  into  Rio  de  Janeiro  with  a  cargo  of  hides,  which  were  in  such  a  state  of  fermen- 
tation that  they  were  beginning  to  putrefy,  and  it  was  clear  upon  the  evidence  of  all 
the  persons  [451]  who  had  seen  them,  that  it  was  impossible  to  take  them  across  the 
Atlantic  to  Bourdeaux,  which  was  the  place  of  their  destination,  because,  long 
before  they  arrived  at  Bourdeaux,  they  would  have  been  a  mass  of  putrefaction,  and 
lint  hides  at  all,  they  were  taken  out  of  the  vessel,  and  sold,  and  tanned  and  used  at 
Hi' i  de  Janeiro,  and  it  was  said,  and  I  recollect  argued  very  strongly  both  in  the 
Court  below  and  in  the  Court  of  Error  (I  sat  in  the  Exchequer  Chamber  on  that  occa- 
sion), that,  l>ecause  the  hides  were  in  the  condition  of  merchantable  noods  at  Rio 
de  Janeiro,  which  was  proved  by  their  being  tanned  and  used,  the  Master  was  not  at 
liberty  to  sell  them,  though  he  believed  he  could  not  carry  them  across  the  Atlantic 
if  he  had  attempted  to  do  so  :  inasmuch  as  they  would  perish  altogether,  although 
they  might  be  in  the  state  of  hides  at  that  time. 

Again,  in  the  case  of  Vlierboorn  v.  Chapman  (13  Mee.  and  Wels.  230),  a  cargo  <  f 
rice  arrived  in  such  a  state  that  it  would  have  perished  altogether  if  it  had  been 
attempted  to  be  carried  on.  There  it  was  held  to  be  quite  clear  that  the  Master  was 
at  liberty  to  sell  the  rice. 

Now,  perhaps,  it  would  be  going  too  far  to  say,  that  it  must  be  perfectly  clear,  in 
all  cases,  that  the  eartro  would  have  been  destroyed  altogether  if  it  had  been  carried 
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on  for  every  case  must  depend  on  its  particular  circumstances;  but  the  fact  that  the 
witnesses  here  Bay  thai  the  opium  would  have  suffered  further  damage  from  being 
carried  on,  falls  very  far  short  indeed  of  saying  it  could  not  have  been  carried 
on  so  as  to  be  merchantable  opium  when  it  arrived  at  Hong  Kong,  though  still  more 
deteriorated.  The  .Master  acted  bona  fide;  and  something  was  said  in  the  [452] 
se  of  the  argument  in  this  ease  upon  that  fact;  but  that  has  been  put  to  rest 
alto-ether  by  the  case  of  Idle  v.  The  Royal  Exchange  Assurance  Company  (8  Taunt. 
There  the  jury  found  that  the  Master  in  selling  the  ship  had  acted  fairly  and 
bona  fide,  and  for  the  benefit  of  all  concerned,  and  that  the  sale  was  honestly,  fairly, 
and  properly  conducted;  but  the  Court  of  King's  Bench  on  a  Writ  of  Error  (see 
Note  (d),  3  Brod.  and  Bing.  151)  held  that  the  necessity  and  legality  of  the  sale  was 
not  to  be  inferred  from  the  bona  fides  of  the  Master.  No  doubt,  if  there  was  not 
bona  fides,  it  would  take  another  aspect;  but  the  existence  of  bona  fides,  and  the 
thai  the  Master  acted  to  the  best  of  his  judgment,  would  not  of  itself  be  sufficient; 
it  must  be  shown  that  there  was  an  actual  necessity. 

That  a  sale  of  the  cargo  by  the  Master  is  only  justified  by  necessity  was  also  held 
in  the  case  of  Robt  rtson  v.  Clarke  (1  Bing.  445)  in  the  Common  Pleas.  Lord  Gifford, 
C.J.,  there  said,  "  This  principle  may  be  clearly  laid  down,  that  a  sale  can  only  be 
permitted  in  ease  of  urgent  necessity,  that  it  must  be  bona  fide,  for  the  benefit  of  all 
concerned,  and  must  be  strictly  watched.  Nothing  can  now  impeach  the  correct- 
of  this  principle,  and  the  only  question  here  is,  did  the  evidence  establish  that 
urgent  necessity?  The  jury  have  come  to  the  conclusion  that  it  did;  and,  after 
hearing  the  notes  of  the  learned  Judge  who  presided,  I  am  of  the  same  opinion. 
It  is  not  disputed  that  the  sale  was  bona  fide ;  and  it  is  clear  that  it  was  for  the  benefit 
of  all  concerned.  1  agree  that  it  is  not  sufficient  to  show  that  the  sale  was  bona  fide, 
and  for  the  benefit  of  all  concerned,  unless  it  be  also  shown  that  there  was  urgent 
necessity  for  its  being  [453]  resorted  to;  but  that  having  been  satisfactorily  proved 
in  the  present  ease,  the  verdict  cannot  be  disturbed  on  that  ground." 

Now  these  cases,  and  the  case  of  Read  v.  Bonham  (3  Brod.  and  Bing.  147),  and  a 
number  of  others  thai  were  referred  to  in  the  course  of  the  argument,  are  cited  and 
commented  upon  in  the  very  elaborate  judgment  which  was  recently  delivered  in  the 
Court  of  Queen's  Bench  by  Lord  Campbell  in  the  case  of  Knight  v.  Faith  (15  Q.B.  Rep. 
649).  I  do  not  mean  that  that  case  turned  upon  the  same  question  we  have  before 
us  here,  because  it  turned  on  a  different  and  a  veiy  curious  point,  namely,  whether 
upon  a  time  policy  a  vessel  which  had  received  its  death  wound  before  the  expiration 
of  the  time,  but  did  not  expire  till  afterwards,  was  to  be  considered  as  protected  by 
the  policy  and  other  matters;  but  Lord  Campbell,  in  the  course  of  that  judgment, 
v.  as  obliged  to  go  into  the  doctrine  as  to  the  Master's  power  with  respect  to  the  ship, 
I -'cause  he  had  sold  the  ship  in  that  case,  and  he  cites  all  those  cases,  and  comments 
upon  them  very  fully. 

What  is  the  evidence,  then,  in  the  case  before  us?  There  is  conflicting  evidence. 
There  is  a  great  deal  of  evidence  that  it  was  the  best  thing  that  could  be  done  for  the 
consignees  that  the  opium  should  be  sold  at  Singapore;  there  is  also  evidence,  on 
the  other  side,  to  show  that  it  was  not  necessary  to  sell,  and  that  the  opium  could 
have  been  dried:  or,  if  that  were  doubtful,  it  might  at  all  events  have  been  dried 
partially  during  the  twelve  days  that  the  ship  was  there  repairing  its  damage  No 
doubl  the  evidence  is  conflicting;  but  taking  the  evidence  on  [454]  the  part  of  the 
Appellant  at  the  strongest,  we  have  not  been  able  to  find  that  any  witness  savs  that 
the  opium  would  have  been  destroyed  if  it  had  been  carried  on.  The  utmost  the  wit- 
-  Btate,  is.  that  it  would  have  been  much  more  deteriorated,  and  I  can  find  no 
more  than  this  they  all  seem  to  admil  that  it  might  have  been  carried  on  in  the 
same  vessel  after  the  vessel  had  been  repaired,  so  as  to  be  delivered  at  its  porl  of 
destination,  namely.  Bong  Kong,  as  opium— no  doubt  not  worth  so  much  as  it  was  at 
Singapore;  thai  mighl  or  might  not  be  the  case;  but  at  all  events  it  might  have  been 
delnced  at  its  port  of  destination  in  its  merchantable  state,  as  opium.  If  so.  none 
of  the  cases  go  the  length  of  holding  that  the  Master  under  such  circumstances  was 
instilled  m  selln,-.  It  ,s  said,  however,  that  the  Judge  who  tried  the  cause,  in  his 
Bumming  up.  Btated  that  other  duties  were  supposed  to  be  incumbent  on  the  Master, 
and  that  he  stated  what  were  not  really  duties  incumbent  on  the  Master,  and  that, 
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therefore,  the  jury  may  have  been  misled  by  him.  If  so,  that  is  a  ground  of  mis- 
direction upon  which  a  motion  ought  to  have  been  made  in  the  Court  below  for  a 
hew  trial. 

The  language  of  the  Judge  in  his  statement  sent  here  of  what  he  told  the  jury  is 
evidently  only  a  summary.  He  says,  "  I  charged  the  jury  to  the  effect,  that  if  the 
Defendant  could,  with  reasonable  exertion,  have  brought  on  the  Plaintiffs'  damaged 
opium  to  China,  in  the  marketable  state  of  opium,  either  in  the  Erin  or  in  some 
other  vessel  from  the  frequented  port  of  Singapore,  he  should  have  done  so.  That, 
from  the  evidence,  it  would  appear  that  some  of  the  damaged  opium  was  brought  on 
in  the  Erin  [455]  herself,  and  some  in  other  vessels.  That  no  local  usage  of  the 
intervening  port  of  Singapore  would  excuse  him,  the  Defendant,  from  the  legal 
obligation  created  by  the  bills  of  lading." 

Now,  an  objection  that  is  made  to  his  summing  up  is.  with  respect  to  these  words, 
"  with  reasonable  exertion  ;  "  and  it  is  assumed  that  by  the  words  "  reasonable 
exertion  "  he  told  the  jury  that  it  was  the  Master's  duty  to  have  trans-shipped  the 
goods,  or,  at  least,  that  it  was  his  duty  to  have  dried  the  opium,  and  if  it  took  two 
months  to  have  dried  the  opium,  it  was  his  duty  so  to  have  done  after  he  himself 
had  left  the  place,  because  he  clearly  was  not  bound  to  keep  the  ship  there  for  the 
purpose  of  doing  so.  If  the  ship  could  have  been  repaired  in  twelve  days,  of  course 
he  could  have  gone  on  at  the  end  of  those  twelve  days,  but  he  was  bound  to  get  some- 
body to  attend  to  the  drying  of  the  opium,  and  then  to  forward  it  to  Hong  Kong.  I 
think  it  is  a  great  stretch  of  ingenuity  to  say  the  words  "  reasonable  exertion  "  mean 
all  that.  I  do  not  know  what  the  words  "  reasonable  exertion  "'  actually  and  neces- 
sarilv  import,  but  certainly  there  was  some  exertion  which  it  was  the  Master's  duty 
to  have  made  on  that  occasion.  It  is  stated,  I  think  by  foreign  authorities,  that  it 
is  the  Master's  duty  to  trans-ship,  but  doubt  is  raised  as  to  that;  and  in  our  Courts 
it  should  seem  to  be  considered  that  he  is  quite  at  liberty  to  do  so,  and  that  if  he 
does  trans-ship,  he  would  be  protected  in  doing  so,  if  it  turns  out  in  the  opinion  of 
the  jury  that  it  was  the  proper  course  of  dealing  with  the  goods,  but  that  he  is  not 
positively  bound  to  do  so;  if  his  own  ship  cannot  carry  them  on  at  all,  he  may 
either  leave  [456]  goods  which  are  not  perishable,  or  sell  goods  which  are  in  their 
nature  perishable,  which  cannot  be  carried  on ;  which  must,  of  course,  be  sold ;  but 
that  is  not  the  case  here.  But,  although  he  may  not  be  bound  to  trans-ship,  he  is 
at  liberty  so  to  do.  In  other  cases  it  has  been  held  that  he  ought  to  take  all  proper 
care  of  the  cargo  :  but  there  is  no  authority  that  I  know  of  which  distinctly  shows 
that  he  is  bound  to  lay  out  a  great  deal  of  money  in  order  to  endeavour  to  repair 
the  damage  done  to  the  cargo  either  by  drying  or  in  any  other  way.  While  the 
■rgo  is  there,  he  may  not  have  the  means  of  doing  so.  He  is  bound  to  ventilate  it. 
and  so  on  ;  but  that,  I  apprehend,  is  while  it  is  on  board  the  ship,  and  I  think,  if 
I  am  not  mistaken,  there  is  some  case  of  a  ship  in  Ireland  where  there  was  a  cargo 
of  corn,  and  the  question  was,  whether  it  could  be  kiln  dried,  and  whether  the 
Master  was  bound  to  kiln-dry  it  there.  The  case  did  not  turn  on  whether  he  was 
bound  to  do  so;  but,  I  remember  the  case,  he  had  done  it;  and  the  question  was, 
whether  he  was  at  liberty  to  do  so?  It  is  clear  he  was  at  liberty  to  do  so,  and  here 
he  would  have  been  at  liberty  to  have  taken  steps  to  dry  this  opium  during  the 
twelve  days  he  was  at  Singapore.  Whether  he  was  bound  to  do  it  or  not,  need  not 
be  determined  in  this  case :  nor  do  I  find  that  it  was  laid  down  by  the  Judge,  at 
least  I  cannot  collect  from  his  language  here  that  he  laid  down  to  the  jury  that  the 
Master  was  bound  to  do  any  such  thing,  but  merely  that  he  was  bound  to  use 
"  reasonable  exertion  "  to  have  brought  the  opium  on.  It  is,  in  order  to  be  carried 
on,  taken  out  of  the  vessel;  therefore,  if  by  reasonable  exertion  [457]  he  could  have 
dried  the  outside  of  the  chests,  and  put  them  back  into  the  vessel,  afterwards  to  be 
taken  to  Hong  Kong,  he  was  bound  surely  to  use  that  "  reasonable  exertion  "  at  all 
events. 

The  Judge  does  not  go  on  to  state  any  other  expressions  he  used  from  which  we 
can  tell  what  he  really  meant  by  "  reasonable  exertion." 

On  the  whole  question,  I  think  we  should  be  justified  in  saying,  from  what  he 
has  here  stated,  that  he  really  did  tell  the  jury  that  he  was  not  bound  to  trans-ship, 
or  to  lay  out  a  great  deal  of  money  in  the  drying  of  the  opium,  but  that  he  was 
bound  to  carry  it  on,  if  it  could  be  carried  on  in  a  merchantable  state.     Now,  it 
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could  be  carried  on  in  a  merchantable  state  as  it  appears  to  us,  because,  although 
the  witnesses,  more  than  seven  in  number,  say.  that  it  would  have  sustained  greateT 

damage,  d •  of  them  say  it  would  have  been  utterly  destroyed.     The  learned  Judge 

below  goes  on  to  Bay,  •'That  if  from  the  evidence  the  jury  were  satisfied  Tronson 
could  have,  with   reasonable  exertion,  brought  on  the  opium   in  this  specific  state, 

rould,  according  to  the  evidence  adduced  for  that  purpose,  assess  the  damage 

sustained  by  the  Plaintiffs  by  the  non-delivery  of  their  consignment.     On  the  other 

if  the  Defendanl  could  not  have  so  brought  on  the  twenty-two  chests  of  opium, 

they   would  find   for  him,  by  naming  the   Plaintiffs'  damage  of  the  sum  paid  into 

Court." 

Now,  that  being  the  only  statement  we  have  of  the  mode  in  winch  the  Judge 
charged  the  jury,  we  do  not  feel  ourselves  justified  in  saying,  that  there  was  any  mis- 
direction  at  all  in  the  ease,  but  that  he  must  be  taken  to  have  told  the  jury,  as  we 
think  the  law  is.  namely,  thai  if  the  opium  could  have  been  carried  on  [458]  in  the 

of  marketable  opium  to  Hong  Kong,  although  it  might  have  sustained  great 
damage  in  the  course  of  its  being  carried  on,  the  Master  was  bound  so  to  carry  it 
on.  unless  there  was  somebody  on  the  part  of  the  consignees  of  the  opium  to  give 
him  different  orders,  and  then  it  would  have  been  matter  of  contract  and  arrange- 
ment with  the  consignees  :  hut  although  there  was  a  person  at  Singapore  who  usually 
acted  for  the  Plaintiffs,  it  does  not  appear  that  he  took  upon  himself,  or  was 
authorised  in  any  way,  to  deal  with  the  opium  on  that  occasion. 

Therefore,  that  being  the  case,  upon  the  evidence  before  us,  we  do  not  think 
that  there  was  either  any  misdirection  on  the  part  of  the  Judge  or  that  the  verdict 

ontrary  to  the  evidence  in  the  ease.       Where  there  is  conflicting  testimony, 

ould  not  wish  to  deal  with  the  ease  and  send  it  back  again  (supposing  we  had 
the  power),  unless  we  clearly  saw  that  the  verdict  was  contrary  to  the  evidence  ;  and 
this  makes  it  more  incumbent  on  the  Appellant,  as  it  seems  to  us,  to  have  applied 
to  the  Court  below  while  the  facts  were  recent  and  well  known,  and  where  he  could 
have  brought  before  the  Court  all  the  arguments  that  have  been  argued  here,  and 
where  the  Judge  who  would  hear  the  motion  had  heard  the  evidence,  and  was  so 
much  better  able  than  we  are  to  form  a  judgment  upon  it. 

rpon  the  whole,  therefore,  as  this  is  not  a  case  in  which  we  are  of  opinion  that 
there  has  been  any  injustice  done  to  the  Appellant,  we  probably  should  not  have 
sent  it  back  for  a  new  trial,  even  supposing  we  had  the  authority  to  do  so,  much 
Less  'an  w,-  fee]  ourselves  justified  in  advising  Her  Majesty  to  take  such  a  step,  as 
Bending  this  ease  back  again  to  Hong  [459]  Kong  by  reversing  the  judgment;  we 
think,  according  to  the  true  interpretation  of  the  Ordinances,  the  practice  in  our 
Court-  here  is  the  practice  which  ought  to  prevail,  and  which,  according  to  the 
Ordinances,  does  prevail  in  the  Court  of  Hong  Kong.  We  think  the  appeal  does 
not  lie  under  the  circumstances;  as  it  is,  in  effect,  an  appeal  against  the  verdict, 
and  not  an  appeal  against  any  act  of  the  Court.  Under  all  the  circumstances,  we 
are  of  opinion,  that  the  appeal  must  be  dismissed,  with  costs. 

Dig,  tit.  COLONY,  III.  Appeals  to  Privy  Council,  1.  Wlie»  an  appeal  liei 
generally,  6.  Practice,  h.  What  points  may  he  raised;  tit.  SALE  OF  GOODS, 
K.  Dischabgh  a.m.  Breach  of  Contract,  6.  Breach,  a.  Action  for,  i.  Generally; 
tit  SHIPPING,  A.  XV.  Cargo,  8.  Duty  of  Master,  c.  To  sell— Power  of  Master, 
12.  Action  for  loss,  etc,  a.  Parties.  As  to  rights  of  consignee  of  goods,  discuss  d 
in  Notara  v.  Henderson,  1872,  L.R.  7  Q.B.  230;  and  cf.  The  Freedom,  1871, 
'-.lb  3  P.C,  602,  8  Moo.  P.C.  (N.S.)  10;  Cargo  ea  Argos,  1873,  L.R.  5  P.C.  165; 
Atlantic  Mutual  Insurance  Co.  v.  Uuth,  1880,  16  Ch.D.  481.1 
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ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

FEWSTER  WILKINSON  and  Others,— Appellants;    THOMAS  WILSON  and 

Others,— Respondents  [Nov.  26  and  27,  1851  *  and  June  29,  1853  f]. 

The  "  Bonaparte." 

Bottomry  bond  upon  the  ship,  freight,  and  cargo ;  taken  up  by  the  master  of  a 
small  Swedish  vessel  at  a  port  in  Sweden.  Part  of  the  cargo  was  consigned 
to  England.  Held,  that  considering  the  distance  between  Sweden  and  Eng- 
land, and  the  means  of  communication,  it  was  essential  to  the  validity  of  the 
Bond,  so  far  as  the  cargo  was  concerned,  that  the  master  should  communicate 
with  the  owners  of  the  cargo  before  resorting  to  hypothecation  of  the  cargo, 
as  he  could  have  obtained  an  answer  within  a  period  not  inconvenient  with 
the  exigency  of  the  circumstances  of  the  case  [8  Moo.  P.C.  473]. 

A.  Swedish  vessel  bound  from  a  port  in  Sweden  to  Hull,  was  driven,  by  stress  of 
weather,  to  put  back  into  another  port  in  Sweden.  This  took  place  on  the 
21st  of  November,  1848.  Ten  days  afterwards  the  cargo  was  unladen,  and 
the  ship  found  to  be  greatly  damaged.  The  repairs  were  completed,  and 
the  cargo  re-loaded.  The  master  at  once  communicated  with  the  owners  of 
the  ship,  resident  in  Sweden,  who,  being  without  funds,  consented  to  the 
master  taking  up  a  Bottomry  bond  for  payment  of  the  necessary  repairs, 
and  the  British  Consul  at  the  port  where  the  vessel  lay,  wrote  on  behalf  of 
the  master,  and  as  his  agent,  to  the  consignees  at  Hull,  informing  them  of 
the  damage  sustained  by  the  vessel,  but  made  no  application  for  money,  nor 
referred  to  the  necessity  of  repairs.  No  answer  was  made  to  this  letter,  and 
the  master,  in  the  month  of  March,  1849,  hypothecated  the  ship,  freight, 
and  cargo  for  the  money  borrowed  for  the  repairs.  Held  (affirming  the 
judgment  of  the  Admiralty  Court),  that  such  letter  to  the  consignees  was  a 
sufficient  notice  to  authorise  the  master  raising  money  by  Bottomrv  on  the 
cargo  [8  Moo.  P.C.  483]. 

Where  a  party  intends  to  rely  upon  a  particular  circumstance  as  a  defence, 
such  ground  should  be  pleaded,  and  not  raised  at  the  hearing,  ore  tenm. 

In  a  question  of  fact,  the  Judicial  Committee  not  being  satisfied  with  the  suffi- 
ciency of  the  evidence,  relaxed  the  inhibition,  and  remitted  the  cause  to  the 
Court  below,  to  take  proof  by  further  affidavits  upon  that  one  point  exclu- 
sivelv,  without  requiring  a  fresh  Act  on  petition  to  be  brought  in  [8  Moo. 
P.C. '475-6]. 

The  question  raised  in  this  case  was  the  validity  of  a  Bottomry  bond,  upon  the 
ship,  freight,  and  cargo,  so  [460]  far  as  part  of  the  cargo  was  concerned.  The 
Bond  was  taken  up  by  the  master  of  the  ship  the  Bonaparte,  a  Swedish  vessel,  at  a 
port  in  Sweden,  with  the  concurrence  of  the  owners  of  the  ship,  who  resided  in 
Sweden.  Its  validity  was  opposed  by  the  Appellants,  the  owners  of  part  of  the 
cai'uo,  who  resided  at  Hull.  The  Bond  was  not  disputed  by  the  other  owners  of  the 
cargo,  or  by  the  owners  of  the  vessel. 

The  circumstances  of  the  case  were  as  follows: — The  Bonaparte,  belonging  to 
the  port  of  Uddevallah,  in  Sweden,  being  then  on  a  voyage  from  Gottenburg  to 
Hull,  with  a  cargo  of  iron  and  deals,  put  into  South  Koster  Bay,  in  Sweden,  on  the 
22nd  of  November,  1848,  in  consequence  of  injuries  sustained  through  bad  weather. 
On  the  25th  of  the  same  month  the  master  communicated  that  fact  to  the  owners  of 
the  [461]  vessel,  who  resided  at  Berg,  near  Uddevallah,  and  requested  them  to 
supply  him  with  the  funds  necessary  for  repairing  the  schooner.  The  owners,  how- 
ever, informed  the  master  that  they  had  no  cash,  and  that  he  must  get  the  repairs 

*  Present :  The  Lord  Justice  Cranworth,  the  Right  Hon.  Sir  Herbert  Jenner 
Fust,  Knt.,  the  Lord  Justice  Knight  Bruce,  and  the  Right  Hon.  Sir  Edward  Rvan, 
Km. 

t  Present:  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan, 
Knt.,  Lord  Justice  Turner,  and  the  Right  Hon.  Sir  John  Dodson,  Knt. 
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done  at  Stromstad,  a  porl  twelve  miles  distant,  and  there  borrow  money  for  the 
purpose  The  master,  upon  thai  information,  on  the  3rd  of  December  following, 
Stromstad,  and  there  applied  to  one  Term,  a  ship  agent,  and  the 
British  Consul  al  thai  port,  who  advanced  the  sum  of  £392  l.r>s.  lid.  sterling,  for 
the  repairs  of  the  Bchooner,  on  bottomry  of  the  ship,  cargo,  and  freight,  at  the 
maritime  premium  of    £55   l~s.  5d.  sterling. 

The  Bond  thus  given  having  been  endorsed  over  by  Toren  to  one  Quensel,  was 
by  him  endorsed  over  to  the  Respondents,  the  legal  holders  of  the  Bond. 

The  Art  on  petition  of  the  Respondents  alleged,  in  substance,  that  the  vessel,  of 
the  burthen  of  •"'-,',;;,  tuns,  sailed  from  the  port  of  Gottenburg  on  the  13th  of 
November,  then  last  past,  laden  with  a  cargo  of  iron  and  deals,  and  bound  on  a 
to  the  porl  of  Hull,  and  in  the  prosecution  of  such  voyage  encountered  much 
bad  weather  and  severe  Lrales.  whereby  the  cargo  on  board  her  was  shifted,  and  the 
became  leaky.  That  with  much  difficulty  she  was  got  into  Romsoe  Bay  in 
Sweden,  and.  on  the  1st  of  December,  she  proceeded  to  Stromstad,  when  it  was  dis- 
.1  that  she  had  sustained  so  much  damage  in  her  hull  and  rigging,  that  it  was 
she  should  be  repaired  and  refitted,  in  order  to  enable  her  to  complete  her 
to  England,  and  for  this  purpose  the  cargo  was  discharged,  and  the  vessel 
cordingly  put  into  dock.  That  immediately  upon  the  arrival  of  the  schooner 
at  Stromstad,  the  master  went  over  to  [462]  Uddevallah.  a  distance  of  sixty  miles, 
or  thereabouts,  where  the  owners  of  the  schooner  (chiefly  farmers)  resided,  to  inform 
them  of  the  injuries  the  vessel  had  sustained  at  sea,  and  to  obtain  instructions  from 
them  for  his  guidance,  and  also  the  necessary  funds  to  pay  for  the  repairs  indis- 
pensable to  the  schooner  and  the  maintenance  of  the  crew,  but  that  the  owners  then 
informed  him  (the  master)  that  they  had  no  ready  cash,  and  that  they  could  not 
furnish  him  with  the  necessary  funds,  and  that  he  must  get  the  repairs  effected  at 
Stromstad.  and  there  borrow  the  requisite  sum  on  bottomry  of  the  schooner,  her 
cargo  and  freight.  That  the  master  being  thus  unable  to  obtain  money  from  his 
owners,  and  beimr  totally  unprovided  with  the  necessary  funds  for  such  repairs  and 
refittings,  and  being  unable  to  raise  and  supply  the  funds  on  his  own  personal  credit, 
or  that  of  the  owners,  applied  to  Mr.  Toren.  of  Stromstad.  to  assist  him  in  com- 
pleting  the  repairs,  and,  amongst  other  things,  to  advance  such  sum  as  might  be 
requisite  for  the  payment  of  such  repairs  on  bottomry,  on  the  security,  as  well  of 
tli  •  vessel,  the  tackle,  etc..  as  of  the  cargo  laden  on  board.  That  Toren  agreed  to 
lend  and  did  lend  to  the  master,  on  the  aforesaid  terms,  the  sum  of  £392  15s.  lid. 
sterling,  tor  the  use  of  the  vessel  as  aforesaid,  and  that  the  master  mortgaged  and 
hypothecated  to  Toren  the  schooner,  and  also  the  cargo  laden  on  hoard,  and  the 
freight  to  be  thereafter  earned  for  the  transportation  thereof,  for  the  payment  of 
the  principal  sum  of  £392  15s.  lid.,  at  the  rate  or  premium  of  £15  per  cent., 
amounting  in  the  aggregate  to  the  sum  of  £-151  13s.  4d.  sterling.  That  the  vessel 
v.  a-  detained  at  Stromstad  by  reason  of  the  severity  of  the  weather,  and  as  soon 
a-  the  weather  [463]  permitted  she  proceeded  on  her  voyage  to  England,  and  safely 
arrived  al  the  port  of  Hull,  on  the  7th  of  April.  1819.  That  Gottenburg,  and  Udde- 
vallah. and  Strom>tad,  are  all  ports  situated  in  the  same  province  on  the  coast  of 
Sweden,  and  that  a  Bottomry  bond,  taken  up  in  the  same  province  of  the  same 
country  as  that  in  which  the  owners  reside,  with  their  consent  and  at  their  request, 
the  master  being  unable  or  unwilling  to  advance  the  required  funds,  was  valid  and 
Legal  by  the  laws  of  Sweden. 

Th  answer  on  the  pari  of  the  Appellants,  the  owners  of  the  iron,  part  of  the 
cargo,  opposing  the  Bond,  denied  that  the  Bond  was  valid  by  the  laws  of  Sweden, 
at  least  so  far  as  respected  the  cargo  on  board  the  ship  at  the  time  the  Bond  was 
'ted,  and  insisted,  that  th.  Bond  was  given  in  reality  to  secure  a  former  debt 
of  the  owners  of  the  vessel,  and  thai  tin  master,  by  whom'  the  Bond  was  given,  had 
so  admitted.  That  the  whole  of  the  cargo  laden' on  board  the  vessel  at  the  time 
the  Bond  was  executed,  was  the  property  of  British  subjects,  and  for  these  and  other 
reasons  could  not  be  enforced  by  the  Courl  of  Admiralty. 

Tin-  reply  expressly  denied  that  the  Bond  was  given  to  secure  a  former  debt  of 
the  owners  of  i|„.  .hip.  or  that  the  master  had  ever  so  admitted,  and  maintained 
thai   even   if  th.-  whole  cargo  on   board  the  ship  had  been  the  property  of  British 

176 


WILKINSON  V.   WILSON BONAPARTE  (THE)  [1851-53]       VIII  MOORE,  464 

subjects,  as  stated,  that  circumstance  would  not  affect  its  validity,  or  the  power  of 
the  Court  of  Admiralty  to  enforce  the  payment  thereof. 

The  proofs  in  support  of  the  Act  on  petition,  consisted  of  affidavits  made  by  the 
master  and  others,  of  the  state  of  the  vessel,  and  the  application  for  money,  together 
with  a  certified  copy  of  declaration  made  [464]  before  the  district  Judge  of  Strom- 
stad,  and  entered  on  the  10th  of  September,  1849,  in  the  Register  of  Sentences  of 
tint  Court,  wherein  it  was  stated,  that  the  master,  as  well  as  the  owners,  declared  in 
distinct  terms  before  the  Consul  there,  that  they  each  severallv,  as  well  as  the 
other  owners,  were  at  that  time  unable  to  procure  the  necessary  ready  monies  re- 
quired to  liquidate  and  defray  the  average  expenses  which  the  master  had  to  pay 
for  putting  his  vessel  into  a  seaworthy  condition  again  ;  and,  at  the  same  time,  they 
both  declared  that,  under  these  circumstances,  the  average  expenses  should  be  paid 
without  delay,  so  that  the  vessel  might  prosecute  her  voyage,  and  that  there  was 
no  other  means  for  them  on  that  occasion  to  satisfy  the  advances  of  the  funds  for 
the  average  expenses,  than  to  allow  the  master  to  sign  a  Bottomry  bond  upon  the 
scln inner  Bonaparte,  the  cargo  she  had  on  board,  and  her  freight,  and  that  in  this 
extremity  they  empowered  the  master  to  get  the  advance  of  the  funds  for  the 
average  charges,  and  Toren,  ship  broker,  to  arrange  and  conclude  the  average  and 
bottomry  business. 

The  affidavit  of  Anderssen,  the  master,  after  stating  the  circumstances  respecting 
the  vessel,  her  destination,  voyage,  and  of  her  encountering  bad  weather,  whereby 
her  cargo  was  shifted,  and  she  became  leaky,  proceeded  thus:- — That  by  reason  of 
the  aforesaid  disasters,  it  became  necessary  that  the  schooner  should  bear  away  to 
a  place  of  safety,  and  after  much  difficulty  she  was  got  into  Romsoe  Bay,  in  Sweden, 
on  the  21st  of  November  last,  and  afterwards  on  the  same  day  she  came  to  anchor 
in  South  Koster  Bay,  in  Sweden  :  that  on  the  day  after  the  arrival  of  the  vessel  in 
Koster  Bay,  the  deponent  proceeded  from  [465]  Koster  Bay  to  Johannes  Jansson, 
who  resides  at  Berg,  which  is  near  to  1  ddevallah,  and  sixty  English  miles  distant  from 
Stromstad,  and  which  Jansson  was  the  managing  owner  of  the  vessel,  and  the  person 
from  whom  the  deponent  had  previously  been  always  accustomed  to  receive  his  orders 
respecting  the  vessel,  and  the  deponent  arrived  at  Berg  on  the  25th  of  November 
last,  and  then  and  there  related  to  Jansson  the  circumstances  hereinbefore  men- 
tioned :  and  afterwards,  on  the  same  day,  the  deponent,  accompanied  by  Jansson, 
went  to  Olaf  Sundberg,  another  of  the  owners  of  the  vessel,  who  resides  at  Raneberg, 
near  to  Uddevallah,  and  the  deponent  then  and  there  informed  them  of  the  injuries 
the  vessel  had  sustained  at  sea,  with  a  view  to  obtain  instructions  from  them,  and 
also  the  necessary  funds  to  pay  for  the  repairs  indispensable  to  the  vessel ;  but 
they  then  informed  him  that  they  and  the  other  owners  of  the  vessel  had  no  ready 
cash,  and  that  they,  therefore,  could  not  furnish  him  with  the  necessary  funds,  and 
that  he  must  get  the  repairs  effected  at  Stromstad,  a  port  in  Sweden,  and  twelve 
English  miles  distant  from  Koster  Bay,  and  there  borrow  the  requisite  sum  of 
money  to  repair  the  ship,  and  do  the  best  possible  for  the  owners  ;  that  accordingly 
the  deponent  returned  to  the  vessel  in  Koster  Bay,  where  he  arrived  on  the  30th  of 
November  last,  and  was  detained  by  bad  weather  until  the  3rd  of  December  last, 
when  he  proceeded  with  the  vessel  from  Koster  Roads  to  Stromstad,  where  the  vessel 
arrived  in  the  evening  of  the  same  day,  when  it  was  discovered  that  she  had 
sustained  so  much  damage  in  her  hull  and  rigging,  that  it  was  found  and  became 
necessary  that  she  should  be  repaired  and  refitted,  in  order  to  enable  her  to 
complete  her  voyage,  and  that  her  cargo  should  be  discharged,  landed,  and  [466] 
taken  care  of.  That  the  deponent  being  thus  unable  to  obtain  money  from  his 
owners,  and  being  totally  unprovided  with  the  necessary  funds  for  such  repairs 
and  refittings,  and  being  unable  to  raise  and  supply  the  funds  required  on  his  own 
personal  credit,  or  that  of  the  owners  of  the  vessel,  or  otherwise,  applied  to  Toren 
to  assist  him  in  effecting  and  completing  such  repairs  and  refittings,  and  among 
other  things  to  lend  and  advance  such  sum  as  might  be  requisite  for  the  payment 
of  the  expenses  of  such  repairs  in  the  port  of  Stromstad.  That  the  repairs  and 
refitting,  and  discharging  of  the  cargo,  were  subsequently  proceeded  with  at  Strom- 
stad, and  Toren  advanced  to  him  the  necessary  sums  for  that  purpose,  from  time 
to  time,  on  the  express  understanding  that  the  same  were  to  be  so  lent  on  bottomry 
of  the  ship,  cargo,  and  freight;  that  accordingly  Toren  advanced  £392   15s.   lid. 

177 


VIII  MOORE,  467       WILKINSON  V.   WILSON — BONAPARTE  (the)  [1851-53] 

sterling,  which  sum  was  necessary  for  the  purposes  aforesaid;  and  the  deponent, 
for  and  in  consideration  of  the  same,  did,  by  a  Bond  of  bottomry,  bearing  date  the 
26th  of  March.  1849,  by  him  duly  executed,  with  the  full  consent  and  authority  of 
Jansson  and  Olaf  Sundberg,  acting  for  themselves,  and  as  deponent  was  informed 
by  them,  and  believes,  for  the  other  owners  of  the  schooner,  acknowledge  that  he  had 
taken  up  and  received  of  and  from  Toren,  the  full  sum  of  £392  15s.  lid.  sterling, 
Eor  the  use  of  the  vessel  as  aforesaid,  and,  for  the  security  of  Toren,  did  bind  him- 
mIi.  his  goods,  chattels,  and  effects,  and  more  especially  did  mortgage,  hypothecate, 
pledge,  and  assign  over  to  him,  Toren,  his  executors,  administrators,  and  assigns, 
or  to  his  order,  the  vessel  the  Bonaparte,  together  with  all  her  boats,  tackle,  apparel, 
and  furniture,  and  all  equipments  and  appurtenances,  also  the  cargo  laden  on  board 
the  same,  and  the  [467]  freight  to  be  thereafter  earned  for  the  transportation 
i hereof  in  the  aforesaid  voyage,  for  the  payment  of  the  said  principal  sum  and 
premium  of  £15  per  cent,  thereon,  amounting  to  the  further  sum  of  £55  17s.  5d. 
sterling,  such  aggregate  sums  of  principal  and  stipulated  interest  amounting 
together  to  the  sum  of  £451  13s.  4d.  sterling,  to  Toren,  or  to  his  order,  at  or  before 
the  expiration  of  fourteen  days  next  after  the  safe  arrival  of  the  vessel  at  the  port 
of  Hull  aforesaid.  And  the  deponent  further  said,  that  the  schooner  or  vessel  was, 
in  consequence  of  the  money  so  borrowed,  repaired  and  refitted ;  and  as  soon  as 
the  weather  permitted,  to  wit,  on  or  about  the  29th  day  of  March  last,  he  pro- 
ceeded on  his  voyage  to  England,  and  safely  arrived  with  the  vessel  at  the  port  of 
Hull  on  the  7th  of  April  last.  And  the  deponent  further  said,  that  Gottenburg, 
Uddevallah,  and  Stromstad,  were  all  ports  situate  in  the  same  province,  on  the 
coast  of  Sweden,  and  that  a  Bottomry  bond  on  ship,  cargo,  and  freight,  taken  up  in 
the  same  province  of  the  same  country  as  that  in  which  the  owners  of  the  vessel 
hypothecated  reside,  with  their  consent  and  at  their  request  (themselves  being  unable 
or  unwilling  to  advance  the  required  funds),  is,  as  the  deponent  had  been  informed, 
and  believed,  a  legal  Bottomry  bond,  and  valid  by  the  laws  of  Sweden,  and  is 
recognised  and  allowed,  and  acted  upon  therein.  And  the  deponent  further  said, 
that  i  he  Bond  was  not,  as  alleged,  given  to  secure  a  former  debt  of  the  owners  of  the 
vessel,  but,  on  the  contrary,  the  bond  was  in  reality  and  bona  fide  given  to  secure 
the  sum  of  £392  15s.  lid.,  and  for  no  other  debt  or  sum  of  money  whatever,  and 
that  such  sum  of  £392  15s.  lid.  was  actually  and  bona  fide  and  justly  and  truly 
ex-[468]-pended  on  such  repairs  and  necessaries  as  thereinbefore  mentioned,  and 
without  such  advance  the  vessel  and  her  cargo  must  have  remained  at  Stromstad, 
and  could  not  further  have  prosecuted  her  voyage. 

The  Appellants  brought  in  affidavits  negativing  the  fact  of  any  repairs  having 
been  made  at  all,  and  alleging  the  value  of  the  ship  not  to  have  exceeded  £200. 
No  evidence  was  offered  in  support  of  the  allegation  in  the  Appellants'  answer  that 
the  Bond  was  invalid  by  the  law  of  Sweden,  or  that  it  was  given  for  a  former  debt, 
and  it  appeared  that  both  these  objections  were  abandoned  in  the  Court  below. 

The  Judge  of  the  Admiralty  Court  (The  Right  Hon.  Dr.  Lushington)  by  an  inter- 
locutory decree,  dated  the  23rd  of  May,  1849,  pronounced  for  the  force  and  validity 
of  the  Bond,  as  applicable  for  the  freight  due  for  the  transportation  of  the  cargo 
lately  laden  on  board  the  ship,  and  to  that  part  of  the  cargo  for  which  no  appear- 
and, had  been  given;  and  further  pronounced  for  the  force  and  validity  of  the 
Bond,  as  applicable  to  the  iron,  part  of  the  cargo,  for  the  owners  of  which  an 
appearance  lias  been  given,  and  condemned  the  Appellants  to  answer  the  action  so 
far  as  regarded  the  iron  in  the  proportion  of  the  Bond  and  interest  rateably,  with 
the  value  of  such  part  of  the  cargo  for  which  no  appearance  had  been  given,, 
deducting  therefrom  the  costs  of  suit,  and  after  the  application  of  the  proceeds  of 
the  vessel  and  freight  in  part  discharge  of  the  Bond  and  interest,  and  the  costs  of 
suil  relative  to  the  vessel  and  freight,  and  further  condemned  them  in  costs  of 
opposition  to  the  Bond  (see  case  reported,  nom.  The  Bonaparte,  3  W.  Rob  Adm  Rep. 
298). 

[469]  From  this  decree  the  present  appeal  was  brought. 

The  points  raised  on  the  appeal,  and  argued  at  the  hearing,  by  the  Appellants, 
were: — 

First.   That  the  bond  was  invalid,  if  not  altogether,  at  all  events  as  against  the 
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cargo,  on  the  ground  of  its  having  been  given  in  the  country  where  the  owners  of 
the  ship  resided. 

Second.  That  it  was  invalid  as  regarded  the  cargo,  because  no  sufficient  means 
were  shown  to  have  been  used  to  obtain  money  on  bottomry  of  the  ship  and  freight 
alone;  for  until  the  inability  to  obtain  advances  upon  the  ship  and  freight  had  been 
satisfactorily  proved,  it  was  not  competent  to  the  master  to  pledge  the  cargo  at 
all. 

Third.  That  the  advances  alleged  to  have  been  made  were  not  sufficiently  proved 
to  have  been  made,  especially  the  party  who  was  alleged  to  have  made  them,  and 
who  took  the  Bond,  being  apparently  the  ship's  agent,  and  having  made  no  affi- 
davit in  support  of  the  Bond. 

Fourth.  That  no  repairs  to  the  extent  alleged  were  proved  ;  on  the  contrary, 
that  the  surveys  showed  that  no  repairs  were  done  to  any  such  extent,  and  that  the 
Bond  was,  therefore,  as  well  as  for  other  reasons,  a  fraud,  at  least  upon  the  owners 
of  the  cargo. 

Fifth.  That  taking  into  account  the  value  of  the  ship,  as  ascertained,  if  the 
repairs  charged  for  were  actually  done,  the  cost  thereof  showed  that  she  ought  not 
to  have  been  repaired  at  all  under  the  circumstances,  at  least  not  at  the  expense  of 
the  owners  of  the  cargo  ;  and, 

Sixth.  That  the  cargo  ought  (under  the  circumstances  shown  and  contended  for  by 
the  bondholders),  instead  of  being  bottomried,  to  have  been  trans-[470]-shipped 
and  sent  to  its  port  of  destination  in  another  vessel,  or,  if  no  such  vessel  could  have 
been  obtained,  the  cargo  ought  to  have  been  landed,  and  that  at  any  rate  owners 
of  the  cargo  should  have  been  (and  which  it  was  not  pretended  that  they  were) 
communicated  with,  in  order  that  they  might  have  sent  out  another  vessel  for,  or 
have  given  such  other  directions  as  they  might  have  thought  fit  in  respect  of,  the 
cargo. 

The  authorities  cited  by  the  Appellants  were:  — 

As  to  the  duty  of  the  master  to  communicate  with  the  Appellants,  the  consignees 
of  part  of  the  cargo,  before  resorting  to  a  Bottomry  bond  on  the  cargo,  Wallace  v. 
Fielding  (7  Moore's  P.C.  Cases,  398),  La  Tsabel  (1  Dodson,  273),  Jones  v.  Simmons 
(2  Q.B.  Rep.  425),  Stonehouse  v.  Gent  (2  Q.B.  Rep.  431,  note),  Arthur  v.  Barton 
(6  Mee.  and  Wei.  138),  Emerigon,  Traite  ties  Assurances,  torn.  ii.  ch.  iv.  sec.  3 
(Edit.  1827). 

That  if  any  necessity  existed  sufficient  to  justify  the  master  hypothecating  the 
ship  and  freight,  yet  the  Bond  was  invalid,  as  he  had  no  power  to  hypothecate  the 
cargo,  especially  at  a  foreign  port.  Wilson  v.  Midler  (2  Stark.  1),  Duncan  v. 
Benson  (1  Exch.  Rep.  537),  Benson  v.  Duncan  (3  Exch.  Rep.  644),  Duncan  v. 
M'Galmont  (3  Beav.  416),  Emerigon,  Traite  des  Assurances,  torn.  ii.  ch.  iv.  sec.  12 
(Edit,  1827). 

The  Respondents  objected  to  the  question  raised  by  the  appeal,  of  the  want  of 
communication  with  the  consignees  of  the  cargo,  being  entertained,  as  that  point 
was  not  alleged  in  the  pleadings — TJie  C  ana-\QLX\-d  tan  (1  W.  Rob.  343) — and,  there- 
fore, they  had  had  no  opportunity  of  meeting  such  objection. 

Upon  the  question  of  the  validity  of  the  Bond,  they  submitted,  upon  the  evidence, 
that  the  master  was  in  such  a  case  of  unprovided  necessity  as  justified  him  in 
resorting  to  bottomry  and  hypothecating  the  cargo.  The  Gratitudine  (3  C.  Rob. 
240),  The  Vibilia  (1  W.  Rob.  1),  The  Lord  Cochrane  (1  W.  Rob.  312),  Story  "On 
Agency,"  ch.  vi.  sec.  118,  Abbott  on  Shipping,  pp.  143,  321  (7  Edit.);  and,  that  the 
Court  favoured  Bottomry  bonds,  The  Kennersley  Castle  (3  Hagg.  Adm.  Rep.  7), 
The  Reluince  (3  Hagg.  Adm.  Rep.  74),  The  Calypso  (3  Hagg.  Adm.  Rep.  165),  The 
Cognac  (2  Hagg.  Adm.  Rep.  377),  The  Vibilia  (1  W.  Rob.  5),  were  cited. 

Dr.  Addams  and  Mr.  Willes,  for  the  Appellants;  and  Dr.  Jenner  and  Dr.  Twiss, 
'<  for  the  Respondents. 

The  judgment  of  their  Lordships  was  delivered  by 

The  Lord  Justice  Knight  Bruce. — The  question  in  this  case  is  the  validity  of  a 
Bottomry  bond,  purporting  to  affect  the  ship,  freight,  and  cargo ;  but  the  case  now 
before  us,  is  only  so  far  as  the  cargo  is  concerned :    the  Appellants  are  the  owners  of 
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the  cargo,  or  of  the  most  important  and  valuable  part  of  it  :  the  Respondents  are 
the  persons  to  whom  the  Bottomry  bond  has  been  transferred. 

It  is  alleged  by  the  Appellants,  that  so  far  as  the  cargo  is  concerned,  the  Bottomry 
bond  was  nol  warranted  by  maritime  law,  and  is  void;  the  contrary  is  [472]  as- 
Berted  by  the  Respondents,  who  claim  the  full  benefit  of  the  Bond  against  the  cargo, 
v,,  far  as  U  has  been  satisfied  by  the  ship  and  freight, 

The  circumstances  under  which  this  Bottomry  bond  was  given,  may  be  taken,  for 
the  present  purpose,  from  the  affidavit  of  the  master.— [His  Lordship  read  the 
affidavit  (Ante  [8  Moo.  P.C.],  p.  464),  and  proceeded:]— Now  it  appears  that  the 
master,  with  the  aid  of  the  Consul  at  the  port  of  Stromstad,  proceeded  to  have  the 
repairs  done;  bul  their  Lordships  collect  from  the  materials  before  them  that  the 
repairs  in  effecl  were  nol  commenced  until  the  17th  of  January.  The  time,  there- 
fore, during  which  the  master  might  have  communicated,  or  endeavoured  to  com- 
municate, with  the  owners  of  the  cargo,  was  the  interval,  in  one  mode  of  viewing 
the  matter,  between  the  30th  of  November  and  the  17th  of  January;  in  another 
mode  of  viewing  the  matter,  between  the  3rd  of  December  and  the  17th  of  January. 
He  did  communicate  with  the  person  who  had  shipped  the  cargo,  or  the  greater 
and  more  valuable  part  of  it.  but  that  person  declined  to  have  anything  to  do 
with  the  repairs,  alleging  that  what  he  had  shipped  had  been  shipped  on  the 
accounl  and  risk  of  all  concerned.  The  whole,  or  by  much  the  greater  part  of  the 
cargo  was  addressed  and  consigned  to  the  port  of  Hull,  and  that  portion  of  it  in 
question  in  this  appeal,  the  more  valuable  portion  of  it,  consisting  of  iron,  was  con 
signed  to  a  house  of  trade  there,  who  are  the  Appellants. 

It  does  not  appear  that  in  these  circumstances,  during  any  part  of  the  interval — 
a  long  interval  when  the  subject-matter  is  considered,  and  when  the  distance  and 
means  of  communication  between  the  coast  of  SAveden  and  England  are  considered — 
that  any  communication  took  place  from  the  master  to  Hull,  or  [473]  that  any 
attempt  al  communication  was  made;  and  one  question  for  consideration  is, 
whether,  upon  the  materials  which  are  before  their  Lordships,  it  was  not  the  duty 
of  the  master,  before  hypothecating  the  cargo,  to  have  had  that  communication,  or 
at  least  to  have  attempted  to  have  had  that  communication.  That  it  is  an  universal 
rule,  that  the  master,  if  in  a  state  of  distress  or  pressure,  before  hypothecating  the 
cargo,  must  communicate,  or  even  endeavour  to  communicate,  with  the  owner  of 
the  cargo,  has  not  been  alleged,  and  is  a  position  that  could  not  be  maintained ; 
but  it  may  safely,  both  on  authority  and  on  principle,  be  said,  that  in  general  it 
is  his  duty  to  do  so,  or  it  is  his  duty  in  general  to  attempt  to  do  so.  If,  according 
to  the  circumstances  in  which  he  is  placed,  it  is  reasonable  that  he  should,  it  was 
rational  to  expect  that  he  might  obtain  an  answer  within  a  time  not  inconvenient 
with  reference  to  the  circumstances  of  the  case;  it  must  be  taken,  therefore,  upon 
authority  and  principle,  that  it  is  the  duty  of  the  master  to  do  so,  or  at  least  to  make 
t  he   attempt. 

Now.  in  this  case,  considering  the  distance  between  Sweden  and  England,  con- 
sidering the  length  of  time  that  elapsed  before  the  repairs  were  done,  their  Lord- 
ships are  of  opinion  that,  supposing  the  point  to  be  open  on  these  papers,  the 
materials  before  their  Lordships  show  that  the  master  did  not  do  his  duty  to  the 
owners  of  the  cargo,  and  was  not  warranted,  therefore,  in  hypothecating  it. 

A  question  has  been  suggested  whether  the  pleadings  before  the  Court  of  Ad- 
miralty were  so  framed  as  to  admit  this  point.  Their  Lordships  are  of  opinion, 
thai  they  were,  and  they  are  strengthened  in  that  view  by  the  manner  in  which  the 
learned  Judge  of  [474]  that  Court  dealt  with  this  particular  part  of  the  case.  9 
says  <.",  \\.  Rob.  :U)8-9),  "  It  has  been  contended,  as  a  further  objection  in  this  ease. 
on  the  part  of  the  owners  of  the  cargo,  thai  the  cargo  ought  to  have  been  trans- 
shipped, or  communication  ought  to  have  been  made  by  the  master  to  them,  that 
is.  the  owners  of  the  cargo,  before  the  Bond  was  given.  With  respect  to  the  first 
point.  I  am  not  aware  that  there  is  any  general  obligation  on  the  master  of  a  vessed 
which  is  in  need  ol  repairs  to  transship  the  cargo.  In  the  present  instance,  the 
question  appears  to  have  been  considered  by  the  authorities  at  Stromstad;  and 
1  ,lll,lk  ",  riS™  t0  observe,  thai  all  the  proceedings  before  them  (and  I  have  gone 
through  the  whole  carefully)  appear  to  me  to  have  been  conducted  with  the  greatest 
possible  care   and   attention,   and   I   have  no   reason  to  doubt  the  fairness  of  all 
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persons  concerned.  With  respect  to  the  second  point,  it  appears,  however,  by 
the  affidavit  marked  No.  3,  that  information  of  the  necessities  of  the  vessel  was 
conveyed  to  the  shipper  of  the  cargo,  and  he  refused  to  advance  any  money  at  all. 
Under  this  state  of  circumstances,  does  the  law  require  that  the  master,  as  a  matter 
of  necessary  obligation  upon  him,  should  have  made  a  communication  to  the  owner 
of  the  cargo  in  England,  if  indeed  he  knew  who  that  owner  was?  As  far  as  the 
evidence  before  me  goes,  there  is  nothing  either  in  the  bill  of  lading  or  in  the 
other  circumstances  of  the  case  which  shows  that  the  master  knew  in  whom  the 
property  of  the  cargo  was.  I  know  of  no  authority  which  renders  it  imperatively 
necessary  that  such  a  communication  should  always  be  made,  and  I  certainly  do 
not  perceive  that  the  circumstances  of  this  [475]  case  particularly  required  it.  So 
far  as  the  authorities  go,  in  the  case  of  The  Gratitudine  [3  Rob.  C.  240],  Lord 
Stowell  said,  and  said  truly,  it  was  exceedingly  desirable  that  application  should  be 
made  to  the  consignee  of  the  cargo  where  practicable ;  but  in  no  case  whatever  to 
my  knowledge,  and  none  has  been  cited,  has  it  ever  been  laid  down  by  this  Court 
that  there  was  an  absolute  necessity  of  making  such  communication.  It  may  un- 
doubtedly be  expedient  so  to  do  for  various  reasons ;  amongst  others,  to  take  away 
all  suspicion  of  fraudulent  intention  on  the  part  of  those  concerned  in  the  bottomry 
transaction." 

Now,  their  Lordships,  having  considered  the  whole  of  the  case,  find  no  reason 
whatever  to  dissent  from  any  part  of  the  judgment  of  the  learned  Judge,  except 
the  single  portion  to  which  my  observations  have  been  directed.  But  their  Lord- 
ships are  of  opinion,  that  upon  the  materials  before  the  Court  of  Admiralty,  there 
was  a  case  in  which  it  was  the  duty  of  the  master  to  communicate,  or  endeavour  to 
communicate,  with  the  owners  of  the  cargo,  or  at  least  with  the  Appellants,  and  that 
there  is  no  evidence  that  he  did  so,  or  attempted  to  do  so.  Assuming,  therefore,  that 
the  entire  case,  capable  of  being  adduced  in  point  of  evidence,  was  before  the  Court  of 
Admiralty  and  is  before  their  Lordships,  their  Lordships  are  prepared  to  say,  that, 
as  against  the  cargo,  this  Bottomry  bond  cannot  stand.  But  their  Lordships  are 
also  of  opinion,  that  the  point  upon  the  pleadings  has  not  been  so  distinctly  brought 
forward  as  to  render  it  safe  to  justice  to  conclude  the  cause,  as  to  this  part  of  it, 
upon  what  was  before  the  Court  below.  Their  Lordships,  therefore,  are  disposed, 
if  the  parties  to  this  contest,  or  either  of  them,  should  desire  the  opportu-[476]-nity 
of  adducing  further  evidence  before  the  Court  of  Admiralty,  on  the  question  of  com- 
munication, or  the  absence  of  communication,  the  attempt  at  communication,  or 
the  absence  of  attempt  at  communication  between  the  master  and  the  owners  of  the 
cargo,  and,  if  there  was  no  communication,  if  there  was  no  attempt  at  communication, 
then  as  to  the  existence  or  the  absence  of  circumstances  which  might  have  justified  the 
master  in  not  making  the  communication,  or  in  not  making  the  attempt, — if  the 
parties,  or  either  of  them,  I  repeat,  are  desirous  to  have  that  opportunity,  their 
Lordships  are  determined  to  afford  it. 

Are  the  learned  Counsel  prepared  now  to  say,  whether  they  desire  the  oppor- 
tunity ? 

Dr.  Jenner. — On  the  part  of  the  Respondents,  we  do.  Is  it  your  Lordships' 
intention  that  the  Act  should  be  written  further  to,  or  that  there  should  be  fresh 
affidavits? 

Lord  Justice  Knight  Bruce. — Our  opinion  is,  that  without  a  fresh  Act,  further 
affidavits  should  be  brought  in.  If  the  Respondents  adduce  fresh  affidavits,  the 
Appellants  will  have  the  opportunity  also,  but  the  affidavits  must  be  confined  to  the 
point  which  on  behalf  of  their  Lordships  I  have  mentioned.  We  dissent  from 
the  judgment  below  on  the  single  ground  mentioned.  We  remit  the  cause  to  the 
Court  of  Admiralty  for  the  purpose  of  receiving  further  evidence  as  to  that  portion 
of  the  case.     No  costs  to  be  given  on  either  side. 

Their  Lordships  reported  to  Her  Majesty  in  favour  of  the  appeal  and  complaint, 
that  the  inhibition  served  on  the  Court  below  ought  to  be  relaxed,  and  the  cause 
remitted  to  the  Judge  from  whom  the  appeal  was  [477]  brought,  with  intimation  of 
the  opinion  of  their  Lordships  that  the  force  and  validity  of  the  Bottomry  bond 
proceeded  on  in  the  cause,  as  affecting  the  iron,  part  of  the  cargo,  could  only  be 
impeached  on  the  ground  of  no  sufficient  communication  having  been  made,  prior 
to  the  execution  of  the  Bond,  to  the  owners  or  consignees  thereof,  and  that  the  Judge 
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ought  to  be  ai  liberty  further  in  proceed  in  the  principal  cause  for  the  purpose  only  oj 
receiving  proof  on  both  Bides,  in  respect  of  such  communication,  and  to  make  such 
final  decree,  and  to  make  such  order  as  to  costs  incurred  in  the  Court  below  as  to  him 
might  Beem  meet  ;  and  that  the  question  of  costs  before  the  Committee  ought  to  he 
red.  This  report  was  approved  by  Her  Majesty,  and  an  Order  in  Council  made 
in  terms  thereof. 

Upon  this  remit,  evidence  was  gone  into  as  to  the  point  of  communication.  This 
evidence  consisted  of  the  affidavit  of  a  merchant  of  Gottenburg,  named  Wesslan,  the 
shipper  of  the  wood  laden  on  board  the  vessel,  who  deponed,  that  Toren  applied  to 
him.  on  behalf  of  the  master,  to  advance  money  to  repair  the  damage,  which  he 
refused  to  do,  and  immediately  informed,  or  caused  the  consignees  at  Hull  to  be  in- 
formed,  of  what  had  occurred,  that  they  might  protect  their  interest,  and  an  affidavit 
of  the  master  stating  that  he  did  by  means  of  his  agent,  Toren,  inform  the  consignee! 
both  of  the  wood  and  iron,  which  composed  the  cargo,  of  the  disasters  which  had 
befallen  the  vessel,  of  his  want  of  money,  and  that  he  asked  the  consignees  to  assist 
him  by  the  advance  of  funds  :  that  lie  saw  the  letters  written,  and  had  them  before 
him  at  the  time  of  dispatching  them  by  the  regular  mail;  and  that  [478]  neither  lie 
nor  liis  agent,  Toren.  ever  received  any  answer  to  those  letters;  also  an  affidavit 
made  by  Kihlman.  the  agent  of  Good  and  Co.,  of  Hull,  the  consignees  of  the  wood, 
that  he  wrote  to  them  thai  the  master  contemplated  a  Bottomry  bond  on  ship, 
freight,  and  cargo.  An  affidavit  by  Mr.  Xorberg,  Her  Majesty's  Vice-Consul,  and 
agenl  for  Lloyd's,  at  Stromstad,  stating  that  he,  by  the  desire  of  Toren,  addressed 
the  following  letter,  dated  the  23rd  of  December,  184iS,  to  Messrs.  Wilkinson  and  Co., 
at  Hull: — "Gentlemen. — Although  it  is  in  a  very  disagreeable  case  I  have  to 
address  you  these  lines,  I  find  it  necessary  to  advertise  you  about  the  adversity  of 
Captain  C.  F.  Anderssen  of  the  schooner  Bonaparte,  who  got  into  this  port  the  latter 
part  of  November  last  in  a  distressed  condition,  arising  from  heavy  gales  at  sea, 
having  lost  the  greater  part  of  his  canvas,  as  well  as  booms,  yards,  etc.,  of  the  rigging, 
and  about  three  feet  of  water  in  the  vessel.  The  captain  has  employed  Mr.  W.  M. 
Toren  here,  as  his  agent,  and  the  protest  is  made  at  the  Magistrate's  Court  here,  in 
conformity  to  the  log-book.  I,  being  engaged  here  as  British  Consul,  and  agent  to 
Lloyd's  Insurance  Company  in  London,  as  also  to  part  of  British  Clubs,  have  been 
called  upon  by  the  captain's  agent,  Mr.  Toren,  to  examine  the  log-book  and  to  he 
present  as  surveyor,  as  well  on  the  vessel  as  cargo.  I  have  found  the  first  mentioned 
to  lie  in  a  miserable  state,  and  the  iron  is,  to  a  great  extent,  very  rusty,  from  the 
salt  water  having  got  to  it  ;  and  as  I  observe  you,  Gentlemen,  to  be  the  owners  hereof, 
so  I  find  it  proper  to  communicate  the  case  to  you  as  it  is.  As  for  the  rest  of  the  cargo, 
consisting  of  wooden  articles,  the  property  of  Messrs.  Good,  Flodman.  and  Co..  in 
Hull.  I  beg  you  will  have  [479]  the  goodness  to  communicate  the  case  to  them  herej 
nlioiut.  The  iron  is  in  weight  forty  tons,  and  the  wooden  articles  consist  of  [de- 
scribing  them  J.  I  beg  you  will  have  the  goodness  to  address  me  or  Mr.  Toren  what 
will  be  the  best  to  undertake  in  this  affair  for  the  future."  The  Respondents  hy 
their  affidavit  admitted  having  received  this  letter  on  the  16th  of  January  following 
and  that  they  returned  no  answer.  They  stated  that  at  no  time  in  1848  and  1849 
did  they  receive  any  letter  from  Toren  or  any  other  person  as  agent  of  the  master 
applying  for  assistance  in  effecting  the  repairs,  and  they  denied  that  they  had 
received  any  other  letter  intimating  that  the  master  could  not  obtain  money  from 
his  owners,  or  that  he  was  unprovided  with  funds  for  the  repairs,  or  that  the 
hypothecation  of  the  iron  was  an  event  likely  to  occur. 

After   considering   tin's   further   evidence,    the   Judge   of   the   Admiralty    Court 

pronounced  hi-  decr< □  the  :'.  1st  of  December,  L852,  sustaining  the  Bond.      The 

learned  Judge  was  of  opinion,  that  the  evidence  established  that  there  had  hecn 
sufficient  communication  to  the  Respondents;  that,  according  to  his  experience  in 
the  case  of  masters  of  small  vessels,  mostly  people  of  inferior  education  and  know* 
ledge,  the  usual  practice  of  the  masters  was.  if  the  owner  had  no  agent  at  the  port 
which  they  happened  to  put  into  in  consequence  id'  disasters,  to  choose  some  house  of 
business  to  transact  their  affairs,  and  upon  the  agent  so  selected  devolved  such 
correspondence  as  he  might  think  necessary  with  the  owners.  The  learned  Jud"e 
then  proceeded  to  observe  as  follows:—"  The  letter  of  the  23rd  of  December,  1848, 
was  a  very  full  ami  complete  communication  of  all  the  facts  in  the  case   and  [480] 
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I  am  a  little  surprised  that  this  letter  having  been  received  by  Wilkinson,  Whitaker 
and  Co.  say  on  the  16th  of  January,  1849,  they  deemed  it  consistent  with  their 
interest  to  pass  by  the  whole  matter  in  silence,  and  to  leave  the  vessel  and  the  cargo 
to  their  fate  without  a  single  line  of  instructions  to  their  own  agent  there.  Wsern,  or 
an  answer  to  the  British  Consul,  who  had  addressed  to  them  this  letter,  and  who  I 
must  presume,  from  the  offices  he  fills  as  British  Consul  and  agent  to  Lloyd's,  is  a 
person  of  respectability.  They  chose  to  entertain  the  notion,  or  idea,  that  the 
vessel  would  be  repaired,  no  matter  how.  They  were  not  aware  of  the  absolute  want 
ui  money,  it  has  been  said,  but  they  expected  the  vessel  to  be  repaired,  and  the  cargo 
to  be  saved,  but  yet  for  any  assistance  they  gave  it  might  remain  there  for  ever. 

"  On  the  whole  it  is  manifest  to  my  mind  that  the  consignees  had  ample  infor- 
mation of  the  disasters  which  had  befallen  the  vessel;  that  they  were  called  upon  in 
law  to  take  measures  for  the  protection  of  their  property,  and  that  they  declined  or 
neglected  so  to  do,  and  1  therefore  think,  that  there  was  a  sufficient  communication 
within  the  meaning  of  the  remission. 

"  But  I  cannot  conclude  this  judgment  without  observing  that  this  question, 
which  was  so  much  discussed  in  the  Court  above,  and  remitted  for  consideration  here, 
was  neither  distinctly,  nor  at  all,  in  my  opinion,  raised  upon  the  pleadings  in.  the 
Court  below.  It  was  merely  an  argument  suggested  in  the  course  of  the  hearing  of 
the  cause,  and  perhaps  I  was  to  blame  in  not  having  noticed  it  at  all  in  my  original 
judgment. 

"  And,  now  I  will  see  whether  this  opinion  of  mine  [481]  is  or  is  not  well  founded 
upon  the  proceedings.  The  Act  on  petition  stated  facts  which  I  need  not  advert  to. 
but  now  look  at  the  answer — the  defence.  It  denied  that  the  Bottomry  bond,  being 
made  under  the  circumstances  alleged  by  the  bondholder,  is  valid  by  the  laws  of 
Sweden,  at  least  so  far  as  respects  the  cargo  on  board  the  ship,  at  the  time  when  the 
said  Bond  was  executed.  This  puts  into  contest  the  law  of  Sweden.  And  it  further 
alleged,  that  the  Bond  was  in  reality  given  to  secure  a  former  debt  of  the  owners 
of  the  ship,  and  that  the  master  by  whom  the  Bond  was  given  had  so  admitted  that 
it  related  to  the  question  of  former  debt.  And  it  further  alleged,  that  the  whole  of 
the  cargo  laden  on  board  the  ship  at  the  time  the  Bond  was  executed,  and  which  pur- 
ports to  be  included  therein,  was  and  is  the  property  of  British  subjects.  This  is  an 
allegation  introduced,  for  what  purpose  I  cannot  say,  and  for  these  and  other 
reasons  they  submitted,  that  the  Bond  could  not  be  enforced  by  this  Court.  Now, 
unless  it  is  included  under  the  words  '  these  and  other  reasons,'  which  I  cannot  suppose, 
because  it  would  be  contrary  to  the  usual  mode  of  pleading,  the  absence  of  com- 
munication was  never  hinted  at  in  the  slightest  degree  in  the  course  of  these 
pleadings. 

"  Now,  I  must  say,  this  in  my  judgment  is  greatly  to  be  lamented,  both  on 
account  of  the  great  expense  which  has  been  occasioned  to  the  parties  in  the  cause, 
and  the  disgrace  it  reflects  on  the  practice  of  the  Court,  that  so  very  loose  a  mode 
of  pleading  should  have  been  adopted,  and  which  the  Court,  as  it  does  not  see  the 
pleadings  till  the  case  conies  on  for  hearing,  has  no  means  of  correcting.  If  this  had 
been  the  [482]  defence  intended  to  be  relied  upon,  as  a  matter  of  common  justice  as 
well  as  correct  pleading,  it  ought  to  have  been  stated  with  sufficient  distinctness  for 
the  other  parties  to  have  taken  issue  thereon. 

'"  I  hope,  if  this  case  goes  back  again,  that  the  Judicial  Committee  will  be  apprised. 
if  they  were  not  before,  that  this  is  not  the  ordinary  mode  of  pleading  adopted  in 
this  Court,  nor  sanctioned  by  it." 

Against  this  decree  the  Appellants,  the  consignees  of  the  cargo,  again  appealed. 
insisting,  that  the  additional  evidence  did  not  establish  that  there  had  been  such 
sufficient  communication  made  to  the  owrners  of  the  cargo,  prior  to  the  execution  of 
the  Bond,  as  the  Court  below  had  held. 

The  Respondents,  the  bondholders,  submitted  that  the  further  evidence  taken  in 
the  Court  below  upon  the  remit,  clearly  proved,  first,  that  on  the  23rd  of  December, 
1848,  more  than  three  months  before  the  Bond,  a  letter  was  addressed  by  the 
British  Consul  at  Stromstad  to  Messrs.  Wilkinson  and  Co.,  the  consignees  A  the  iron, 
in  which  he  acquainted  them  with  the  full  particulars  of  the  disaster  which  had 
happened  to  the  Bonaparte,  and  of  the  damaged  state  of  the  iron  on  board,  and 
requested  that  advice  and  directions  relative  thereto  might  be  addressed  to  himself 
or  Toven,  the  agent  of  the  master;  secondly,  that  this  letter  was  received  by  Messrs. 
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Wilkinson  and  Co.  on  the  16th  of  January,  1849,  and  that  no  answer  was  ever  re- 
turned thereto  :  and  thirdly,  that  this  letter  was  in  the  possession  of  Messrs.  Wilkin- 
son and  Co.  at  the  very  tune  that  the  absence  of  any  commu-[483]-mcation  with  them 
was  assigned  in  their  former  ease  as  a  reason  for  the  decree  of  the  Court  below  being 
reversed. 

I  it-.  Addams  and  Mr.  Willes  were  heard  for  the  Appellants. 

Dr.  Jenner  and  Dr.  Twiss  appeared  for  the  Respondents,  but  were  not  called  upon 
to   address   their    Lordships. 

Lord  Justice  Knight  Bruce. — Their  Lordships  were  of  opinion  when  this  appeal 
was  originally  before  them,  that,  the  case  of  the  Appellants  failed,  except  upon  one 
point,  namely,  upon  the  sufficiency  of  the  evidence  of  the  fact  of  any  communication 
being  made  to  the  owners  of  the  iron,  part  of  the  cargo,  before  the  Bottomry  bond  was 
»iven.  The  additional  evidence  now  produced  on  that  point  has  removed  their 
Lordships'  doubts,  and  they,  therefore,  must  affirm  the  decree  of  the  Court  below,  with 
costs. 

i  Mews'  Dig.  tit.  SHIPPING;  A.  X.  Bottomry;  2.  Validity;  b.  Authority  of  Master. 
S.C.  below,  3  Rob.  W.  298.  Considered  in  Lloyd  v.  Guibert,  1865,  L.R.  1  Q.B. 
125;  The  Lizzie,  1868.  L.R,  2  Ad.  and  E.  258;  Australasian  Steam  Navigation 
Co.  v.  Morse,  1872,  L.R.  4  P.C.  223  ;  The  Onward,  1873,  L.R.  4  Ad.  and  E.  56; 
Klevruwort  v.  Oassa  Marittima  of  Genoa,  1877,  2  A.C.  157;  Aeatos  v.  Bunts, 
1878,  3  Ex.  D.  291  ;  The  Gaetano  and  Maria,  1881,  7  P.D.  4.  By  s.  18  of  the 
Judicature  Act,  1873  (36  and  37  Vict.  c.  66),  and  s.  4  (3)  of  the  Judicature  Act, 
1891  (54  and  55  Vict.  c.  53),  the  jurisdiction  of  the  Judicial  Committee  upon  any 
judgment  or  order  of  the  High  Court  of  Admiralty,  was,  except  as  to  prize, 
transferred  to  the  Court  of  Appeal.] 


[484]  ON  APPEAL  FROM  PORT  NATAL 

The  Hon.  HENRY  CLOETE,  Recorder  of  Natal,— Appellant;  HER  MAJESTY  THE 

ObEEN  —  Respondent*  [Feb.   20,    1851]. 

An  order  of  suspension  from  the  Office  of  Recorder  of  the  District  of  Natal,  made 
by  the  Lieutenant-Governor  and  Executive  Council  of  that  district,  under  the 
powers  of  the  Ordinance,  No.  14,  of  1845,  for  alleged  misconduct  as  a  Judge, 
founded  upon  charges  of  having  permitted  an  affidavit  reflecting  upon  the 
personal  character  of  the  Lieutenant-Governor  of  the  Colony  to  be  reformed, 
instead  of  rejecting  it  altogether,  or  treating  it  as  a  contempt  of  Court,  and  for 
allowing  private  feelings  to  interfere  with  the  administration  of  justice, 
held  to  be  unfounded  and  frivolous,  and  ordered  to  be  rescinded. 

The  Judicial  Committee,  in  reversing  such  order,  advised  the  Crown  that  the 
salary  attached  to  the  Appellant's  office  of  Recorder  should  be  paid  to  him 
as  if  no  order  of  suspension  had  been  made. 

In  this  appeal,  the  Appellant,  the  Recorder  of  the  District  of  Natal,  complained 
of  an  order,  dated  the  12th  of  April,  1853,  made  by  the  Lieutenant-Governor,  under 
the  public  seal  of  that  District,  whereby  the  Appellant  was  suspended  from  his  office 
of  Recorder,  and  from  the  discharge  of  the  duties  thereof,  and  the  salary  attached 
thereto,  for  alleged  misconduct  as  a  judge  in  discharge  of  his  judicial  duties. 

This  order  was  made  under  the  authority  of  Ordinance,  No.  14,  of  1845,  passed 

by  the  Governor  and  the  Legislative  Council  of  the  Cape  of  Good  Hope,  entitled, 

An  Ordinance  for  creating  a  District  Court  in  and  for  the  District  of  Natal,"  which, 

inter  alia,  enacted,  "  That  the  District  Court  of  the  said  District  shall  consist  of.  and 

Present  :  The  Righl   lion.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 
the  Right  Hon.  Sir  Edward  Ryan,  hut.,  and  the  Right  Hon.  Sir  John  Patteson    Km. 
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be  holden  by  and  before,  one  [485]  Judge,  to  be  called  and  known  by  the  style  and 
title  of  the  Recorder  of  the  District  of  Natal;  and  that  it  shall  and  may  be  lawful  for 
the  Governor  of  the  said  Colony  of  the  Cape  of  Good  Hope,  for  the  time  being,  bv 
Letters  Patent,  to  be  by  him  for  that  purpose  made  and  issued,  under  the  public  seal 
of  the  said  Colony,  to  nominate  and  appoint  some  fit  and  proper  person  to  be  and  act 
as  such  Recorder  as  aforesaid  for  the  District  of  Natal;"  and  it  also  further  enacted, 
'•'  That  the  said  Recorder  shall  hold  his  office  during  his  good  behaviour :  provided, 
nevertheless,  that  it  shall  and  may  be  lawful  for  the  Lieutenant-Governor  of  the  said 
District,  by  an  order  to  be  by  him  for  that  purpose  made,  and  issued  under  the 
public  seal  of  the  said  District,  or  with  the  advice  of  the  major  part  in  number  of 
the  said  Council,  upon  proof  of  the  misconduct  of  such  Recorder,  to  suspend  him  from 
his  office,  and  from  the  discharge  of  the  duties  thereof." 

The  Appellant  was  appointed  Recorder  under  the  provisions  of  this  Ordinance, 
and  continued  to  exercise  the  functions  of  that  office  until  the  12th  of  April,  1853. 
when,  by  an  order  of  the  Lieutenant-Governor  of  the  District  of  Natal,  he  was 
suspended  from  the  office  of  Recorder,  and  from  the  receipt  of  the  salary  attached 
to  that  office. 

This  order  of  suspension  was  founded  on  certain  charges,  which  had  been  pre- 
ferred against  the  Appellant  at  the  instance  of  the  Lieutenant-Governor,  by  which 
the  Appellant  was  called  upon,  on  the  23rd  of  March,  1853,  to  show  cause  in  writing, 
for  the  consideration  of  the  Council,  why  he  should  not  be  suspended  from  his 
office  and  salary  upon  the  following  charges  :  — 

[486]  First.  "  For  allowing  private  and  personal  feeling  towards  the  Lieutenant- 
Governor,  and  Mr.  Meller,  the  resident  magistrate  of  D'Urban,  to  interfere  with 
the  fair  and  impartial  administration  of  justice;  as  shown,  among  other  cases, 

"  A — By  the  Appellant  having  permitted  an  affidavit  of  Mr.  D.  D.  Buchanan, 
dated  8th  July,  1852,  containing  impertinent  scandal  upon  the  Lieutenant-Gover- 
nor, to  be  reformed,  instead  of  rejecting  the  said  affidavit  altogether  in  its  original 
state,  or  of  treating  the  same  as  a  contempt  of  Court. 

"  B — By  having  permitted  an  affidavit  of  Mr.  A.  Walker,  dated  3rd  September, 
1852,  containing  an  insulting  description  of  the  said  Mr.  Meller,  to  be  reformed, 
instead  of  rejecting  the  same  altogether  in  its  original  state,  or  of  treating  the 
same  as  a  contempt  of  Court,"  etc. 

Second.  "  For  allowing  private  and  personal  feeling  towards  Mr.  Meller  to 
interfere  with  the  fair  and  impartial  administration  of  justice;  as  shown  by  his 
conduct  in  the  case  of  libel  and  slander  of  '  Meller  v.  Buchanan,'  and  in  the  pro- 
ceedings arising  therefrom." 

The  Appellant,  on  the  31st  of  March,  1853.  sent  in  a  written  answer  to  these 
charges,  in  which  he  positively  denied  that  he  had  ever  permitted  any  private  or 
personal  feeling  towards  the  Lieutenant-Governor  or  Mr.  Meller  to  interfere  in 
any  matter  brought  before  him  judicially;  and  with  regard  to  the  charge  of  having 
permitted  the  affidavit  of  Mr.  Buchanan  to  be  reformed,  he  answered  that  it  was 
not  founded  on  fact,  and  he  urged  that  he  had  on  judicial  grounds  ordered  all  that 
part  of  the  affidavit  reflecting  on  the  Lieutenant-Governor  to  be  expunged,  for  the 
[487]  reasons  he  therein  set  forth ;  and,  as  to  the  charge  of  not  treating  that  docu- 
ment as  a  contempt  of  Court,  he  set  out  certain  legal  objections  to  the  mere  produc- 
tion of  an  affidavit,  or  the  use  of  language  reflecting  on  other  persons,  being  by  the 
iRoman-Dutch  law  or  the  English  law,  treated  as  a  contempt  of  Court;  and  urged 
that  the  same  remarks  applied  to  the  charge  that  he  permitted  an  insulting  descrip- 
tion of  Mr.  Meller  to  be  reformed ;  and  with  regard  to  the  last  charge,  he  positively 
(denied  that  he  had  betrayed  a  private  or  personal  feeling  towards  Mr.  Meller  during 
jthe  trial  of  the  action  "  Meller  v.  Buchanan;"  and  alleged  that,  although  he  had 
Ireceived  many  and  serious  provocations  during  the  hearing  of  that  trial,  such,  for 
instance,  as  that  made  by  Mr.  Meller,  who  in  his  address  openly  charged  him  in 
his  character  of  Judge  with  hostility  to  him,  yet  that  he  had  not  committed  Mr. 
Meller  for  contempt,  but  had  acted  fairly  and  impartially  in  the  administration  of 
justice. 

No  further  inquiry  took  place,  nor  was  any  other  opportunity  afforded  the 
ADuellant  of  defence;  but  on  the  12th  of  April,  1853,  the  Secretary  to  the  Execu- 
tive Council  informed  him  that  the  Council  had  given  his  defence  against  both  of 

185 


VIII  MOORE,  488  CLOETE  V.   REG.   [1854] 

the  charges  the  greatesl  consideration,  but  that  they  found  themselves  wholly  unahle 
to  resist  the  painful  conclusion  that  they  had  been  satisfactorily  established,  and 
that  it  was  their  duty  to  advise  the  Lieutenant-Governor  to  suspend  him  from  his 
office.  On  the  same  day  the  Lieutenant-Governor,  with  the  advice  of  the  Executive 
Council,  suspended  him  from  his  office  of  Recorder,  from  the  discharge  of  the  duties 
thereof,  as  also  the  salary  attached  thereto,  from  and  after  that  date,  until  Her 
Majesty's  pleasure  should  be  known. 

[488]  From  this  order  of  suspension  the  Appellant  presented  a  petition,  and 
applied  for  leave  to  appeal  to  the  <v>ueen  in  Conned,  which  their  Lordships  granted 
upon  terms  of  the  Appellant  lodging  his  ease  and  proceeding  forthwith  (No      _-!. 

'■*) 
The  Crown  appeared  as  Respondent,  in  support  of  the  order  of  suspension,  and 

put  in  a  formal  ease  :  submitting  that  the  misconduct  so  charged  against  the  Appel- 
lant in  his  office  of  Recorder  was  proved ;  that  for  such  misconduct  the  Lieutenant- 
Governor,  with  the  advice  of  the  Executive  Council,  had  authority  to  suspend  the 
Appellant  from  his  office,  and  that  the  order  suspending  him  from  such  office  was 
rightly  made,  and  oughl  not  to  be  set  aside. 

Mr.  Macaulay,  t^.C.,  and  Mr.  J.  B.  Karslake,  for  the  Appellant. — By  the  seventh 
on  of  the  Ordinance,  No.  14,  of  1845,  the  Appellant  holds  his  office  during  goM 
behaviour,  and  can  only  be  suspended  from  office  upon  proof  of  misconduct.     The 
Appellant    had,  therefore,  a  right  to  be  heard  before  a  proper  tribunal  before  any 
order  nsion  was  pronounced  against  him.     Bagg's  Case  (11  Co.  99,  c.  ;  and 

see  The  King  v.  ]>enn  and  ('Lurch,  6  Term  Hep.  198  j  and  Montagu  v.  The  La  u- 
it-Governor  of  Van  Dieman's  Lend,  G  Moore's  B.C.  Cases,  489).  The  maxim 
"Audi  alteram  'partem  "  has  been  entirely  overlooked.  No  opportunity  was  givQP 
him  to  appear  to  answer  the  charges  made  against  him.  But  taking  the  char 
stated,  we  submit,  that  the  [489]  Lieutenant-Governor  totally  failed  to  prove  any 
misconduct  in  the  Appellant  as  Recorder.  There  is  no  evidence  that  he  acted  or 
was  influenced  by  corrupt  motives  :  which  is  the  shape  the  charges  assume:  indeed, 
the  charges,  as  set  forth  by  the  Lieutenant-Governor,  in  his  order  of  suspension, 
are  no!  of  the  nature  of  such  misconduct  as  is  contemplated  by  the  terms  of  the 
Ordinance.  The  allegation  of  misconduct  mentioned  in  the  first  charge  in  the  order 
of  suspension  unfounded,  as  the  Appellant  did  not  permit  the  affidavits  of 

Buchanan  and  Walker  to  be  reformed,  as  alleged.     He  acted  in  the  exercise  of  his 
judicial  discretion,  and  upon  public  grounds,  in  electing  to  retain  the  affidavits  on 
the  file,  and  striking  out  the  objectionable  passages:    which  was  the  proper  and 
judicial  course.     The  Appellant,  as  Recorder,  could  not  legally  reject  the  affidavits 
of  Buchanan  or  Walker,  or  treat  either  of  them  as  a  contempt  of  Court.     There  is 
no  evidence  to  establish  the  other  charge,  and  it  is  contrary  to  the  fact  that  the 
Appellant  allowed  any  private  or  personal  feeling  towards  Mr.  Meller  to  interfere 
with  the  fair  and  impartial  administration  of  justice,  with  reference  to  the  i 
"  Midler  v.  Buchanan"  and  the  proceedings  which  arose  thereon  ;  but  the  w! 
those  proceedings  were  conducted  according  to  the  principles  of  law  and  p 
We  have  certificates  of  the  Appellant's  conduct  as  a  Judge  in   the  Colony. — [Mr. 
Pemberton  Leigh:  Are  they  admissible  here?    Does  this  case  come  regularly  before 
us  as  an  appeal,  or  is  il  referred  to  us  by  the  Crown  for  advice.     If  the  ; 
cannol   refer  to  them.] — The  Order  in  Council  upon  the  petition  for  leave  to  appeal. 
simply  gives  leave  to  enter  and  prosecute  this  appeal. 

[490]  Mr.  Solicitor-General  (Sir  R.  Bet  hell),  and  Mr.  Welsby,  for  the  Crown.— 
As  advisers  of  the  Grown,  we  think,  that  the  charge  against  the  Appellant,  that  he, 
as  Judge,  permitted  scandalous  and  abusive  words,  reflecting  upon  the  Lieut 
Governor's  character  in  an  affidavit   to  be  expunged,  instead  of  rejecting  the  affi- 
davit altogether,  is  a  most  frivolous  ground  of  complaint. — [Mr.  Pemberton  Leigh: 
We  are  of  the  same  opinion.]— Only  paralleled  by  the  extraordinary  coi 
the  Executive  Council,  thai  the  Appellant,  the  Judge,  was  to  treat  these  expressions 
of   personal   abuse   of  the   Lieutenant-Governor   as  contempt   of   Court.      Tie 
charge  of  permitting  the  affidavit  of  Walker,  containing  an   insulting  description 
of  Meller,  to  be  reformed,  instead  of  being  rejected  altogether,  or  treated 


*  Present:  The  Righl  Hon.  Dr.  Lushington,  the  Lord  Justice  Knight  Bruce,  tht 
Right  Hon.  Sir  Edward  Ryan,  Knt.,  and  the  Lord  Justice  Turner. 
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tempt  of  Court,  cannot  for  a  moment  be  sustained.  Neither  is  there  any  evidence  to 
justify  the  suspension  of  the  Appellant  upon  the  serious  charge  of  permitting 
private  and  personal  feelings  towards  the  Lieutenant-Governor  and  Mr.  Meller  to 
interfere  with  the  fair  and  impartial  administration  of  justice. — [Mr.  Pemberton 
Deign. — How  is  it  that  the  case  put  in  by  the  Crown  supports  the  order  of  suspension  ?] 
—It  is  to  be  regretted  that  a  mere  formal  case  was  put  in  by  the  Crown,  without 
examining  the  facts  of  the  case. — [Mr.  Pemberton  Leigh.- — I  think  it  would  be  very 
desirable  in  cases  of  this  description,  that  in  the  first  place,  although  the  lav-officers 
of  the  Crown  may  not  have  perused  the  documents  at  the  time  they  sign  the  case, 
the  solicitor  of  the  treasury  or  whoever  prepares  the  case,  should  be  acquainted  with 
them.  It  would  be  of  considerable  convenience  to  this  Court  to  have  [491]  some 
information  given  to  them  before  the  case  comes  on  for  hearing.  It  is,  in  effect, 
as  if  the  case  came  on  ex  parted] — Neither  is  it  fair  to  the  Appellant,  who  prepares 
himself  at  a  greater  expense,  from  the  uncertainty  of  the  grounds  to  be  relied  upon 
by  the  Crown. 

Without  calling  for  a  reply,  their  Lordships  delivered  judgment,  as  follows, 
by 

The  Right  Hon.  Dr.  Lushington. — Their  Lordships  are  of  opinion,  that  it  is 
wholly  unnecessary  for  them  to  enter  into  any  investigation  of  the  facts  set  forth 
in  these  proceedings,  and  they  would,  undoubtedly,  have  come  to  that  conclusion 
had  they  not  been  favoured  with  the  observations  of  Her  Majesty's  learned  Solicitor- 
General,  who,  in  almost  every  part  of  his  address,  expressed  the  opinion  which 
their  Lordships  themselves  entertain,  namely,  that  the  charges  preferred  against  the 
Appellant  were  frivolous  and  totally  unfounded. 

But  there  is  one  in  particular,  which  we  think  it  our  duty  to  notice.  It  has  been 
said,  that  the  Appellant  in  a  part  of  one  of  his  judgments,  used  language  of  a 
very  strong  description,  reflecting  upon  the  character  of  Mr.  Meller  ;  and  that  fact 
is  true.  But  when  we  consider  the  provocation  which  the  Appellant  had  had  to 
submit  to — when  we  consider  that  Mr.  Meller  had  denied,  in  his  affidavit,  the  use 
of  that  very  language  which  afterwards  the  Council,  ex  parte  came  to  a  resolution 
that  he  had  used,  and  which  it  is  indisputably  true  he  did  use,  insulting  to  a  Judge 
upon  the  bench — we  cannot  but  think  that  the  Judge,  in  the  vindication  of  his  own 
character,  is  to  be  pardoned  [492]  for  any  warmth  of  language  in  which  he  might  be 
led  to  indulge. 

Their  Lordships  are  all  of  opinion,  that  they  can  safely  recommend  to  Her 
Majesty  to  restore  the  Appellant  to  the  situation  which  he  has  filled  ;  that  there  is  not 
any  blame  to  be  attached  to  any  part  of  his  conduct  through  the  whole  of  these 
transactions,  and,  moreover,  if  we  find  that  it  is  consistent  with  the  practice  of  this 
Court,  we  shall,  undoubtedly,  with  pleasure,  avail  ourselves  of  the  opportunity  of 
advising  the  Crown  that  he  be  indemnified  for  the  expenses  to  which  he  has  been 
unjustly  put  to. 

The  following  Order  in  Council  was  made  upon  the  recommendation  of  the 
j  Judicial  Committee  :- — 

"  That  the  said  order  of  the  Lieutenant-Governor  of  Natal,  of  the  12th  of  April, 
'1853,  be  and  the  same  is  hereby  rescinded,  and  that  the  salary  attached  to  the  office 
of  Recorder  be  paid  to  the  Petitioner,  as  if  no  such  order  of  suspension  had  been 
made." 

[Mews'  Dig.  tit.  COLONY,  I.  General  Principles,  4.  Judges  and  Court*;  see  note 
to  Montagu  v.  Van  Dieman's  Land  (Lieutenant-Governor  of),  6  Moo.  P.C. 
500.  As  to  expression  of  unanimity  or  divergence  of  opinion  among  members 
of  Judicial  Committee  (8  Moo.  P.C.  492),  see  0.  in  C.  of  4th  Feb.,  1878,  and 
authorities  collected  in  Phillimore's  Eccl.  Law,  2nd.  ed.,  p.  975.] 
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[493]   ON  APPEAL  FROM  THE   PREROGATIVE  COURT  OF  CANTERBURY. 

HENRY   AUSTEN,— Appellant;   ROBERT  HAY   GRAHAM,— Respondent  * 

[Feb.  21,  22,  1854]. 

An  Englishman,  who  had  resided  for  many  years  in  India,  and  become  imbued 
with  eastern  notions,  professing  himself,  at  different  times,  a  believer  in  the 
Hindoo  and  Mahomedan  faiths,  and  to  a  great  degree  adopting  the  habits  of 
lite  of  the  latter,  by  his  Will  (which,  with  the  exception  of  a,  small  legacy, 
excluded  his  brother,  his  only  next  of  kin,  from  any  benefit),  after  bequeath- 
ing: several  L<  and  specific  bequests,  gave  the  residue  of  his  property 
to  the  Turkish  Ambassador,  or  the  person  for  the  time  being  representing 
him,  to  be  applied  for  the  benefit  of  the  poor  of  the  city  of  Constanti- 
nople, and  for  the  erection  of  a  cenotaph  at  Constantinople,  with  a  light 
burning,  and  a  description  of  the  Testator  engraved  thereon.  This  Will, 
which  was  in  conformity  with  his  written  instructions,  was  duly  exe- 
cuted during  the  last  illness  of  the  Testator.  The  Prerogative  Court  by 
its  sentence  refused  probate,  upon  the  ground  of  the  extraordinary  nature 
of  the  bequest,  coupled  with  the  wild  and  extravagant  conduct  of  the 
Testator  about  the  time  of  execution,  which  the  Court  considered  as  amount- 
ing to  insanity.  Such  sentence  reversed  upon  appeal,  and  the  Will  estab- 
lished ;  the  Judicial  Committee  being  of  opinion,  that  as  the  Will  was  in 
conformity  with  the  written  instructions  of  the  deceased,  the  true  test 
to  ascertain  its  validity  was  to  look  into  the  previous  habits  and  opinions 
of  the  Testator  to  account  for  his  extravagant  behaviour  and  language,  and 
that  though  the  depositions  in  the  Will  might  be  absurd  and  irrational 
in  a  native  of  England  and  a  Christian,  according  to  English  habits,  they 
were  accounted  for  in  the  case  of  the  Testator,  who  had  in  early  life  adopted 
the  manners  and  mode  of  living  of  a  Mahomedan. 

James  William  Graham,  the  Testator,  died  on  the  22nd  of  June,  1849,  at  the 
age  of  sixty-six  years,  [494]  leaving  personal  property  of  between  £4000  and 
£5000.  He  was  a  widower,  but  left  no  children.  The  Respondent  was  his  brother 
and  only  next  of  kin. 

The  Testator  executed  the  Will  in  dispute  on  the  12th  of  June,  1849.  By  this 
instrument,  he  appointed  the  Respondent  and  Henry  Browne  executors,  to  whom  he 
gave  legacies  of  £100  each;  and  he  also  gave  pecuniary  legacies  and  bequests  to 
several  persons  named  therein.  The  Testator  accounted  for  the  smallness  of  the 
legacy  to  the  Respondent  in  these  terms  :"  Inasmuch  as  many  years  ago  I  gave  up  my 
share  of  the  property  of  my  late  father  to  my  dear  brother  Robert  Hay  Graham, 
M.D.,  who  lias  since  that  time  been  in  the  enjoyment  of  it,  I  do  not  think  it  necessary 
to  make  him  any  bequest  except  as  hereafter  appears,  seeing  that  he  has  already 
been  largely  benefited  by  me:"  and  after  directing  the  conversion  of  his  property 
and  charging  his  debts  and  legacies  thereon,  he  proceeded  to  dispose  of  the  ultimate 
residue  in  the  following  terms: — "I  desire  that  my  said  executors  shall  hand  over 
the  balance  remaining  to  the  Turkish  Ambassador,  or  the  person  for  the  time 
being  representing  the  same,  such  balance  to  be  divided  in  such  proportions  as  such 
Ambassador  or  person  aforesaid  shall  think  fit,  amongst  poor  persons  of  the  city  of 
Constantinople,  and  also  in  the  erection  of  a  Cenotaph,  with  a  light  burning  therein, 
at  Constantinople  aforesaid,  on  which  cenotaph  my  name  and  description  may  be 
engraved  ;  bu1  I  hereby  declare  that  my  executors  shall  not  be  bound  to  see  to  the 
execution  of  this  my  wish  any  further  than  by  handing  over  whatever  balance  may 
remain  after  such  payments  as  aforesaid  to  the  Turkish  Ambassador  for  the  time 
being,  or  the  person  represent  ing  him  as  aforesaid." 

[495]  This  Will,  which  was  opposed  by  the  Respondent  on  the  ground  that  the 
Testator  was  of  unsound  mind,  was  propounded  by  Browne,  one  of  the  executors,  in 
a  common   condidit,   in   which  the  deceased  was  described  as  a  professor  of  the 

*  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh^ 
the  Right  Hon.  Sir  Edward  Ryan,  Knt..  and  the  Right  Hon.  Sir  John  Patteson,  Knt. 
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Mahomedan   religion.     Other  instruments  of   a  testamentary  character  were  also 
brought  in,  consisting  of  instructions  by  the  Testator  for  a  Will,  and  a  testamentary 
instrument,  bearing  date  the  8th  of  June,   1849,   by  which  certain  legacies  were 
given  to  the  Appellant  and  others,  and  by  which  he  appointed  the  Respondent  and 
Browne  executors,  but  by  which  the  residue  was  not  disposed  of :   another  paper, 
dated  the  10th  of  June,  1849,  in  which  the  Testator  had  dictated  the  several  items 
of  his  property  :  and  a  Will  duly  executed  by  the  Testator  on  the  11th  of  June,  1849, 
which  was  afterwards  cancelled.     This  Will  was  almost  identical  with  the  one  in 
dispute.     After  the  allegation  had  been  put  in,  and  before  any  witnesses  had  been 
examined,  Browne  declared  that  he  would   proceed  no  further  in  the  cause.       A 
decree  was  thereupon  taken  out  on  behalf  of  the  Respondent,  which  recited  the  pro- 
ceedings already  had  in  the  cause,  and  cited  all  the  legatees  named  in  the  Will  to 
appear  and  propound,  and  prove  the  same  by  witnesses  in  solemn  form  of  law,  or  to 
show  cause  why  letters  of  administration  of  the  goods  of  the  deceased,  as  having 
died  intestate,  should  not  be  granted  to  him,  as  his  brother  and  only  next  of  kin. 
The  Appellant,  one  of  the  legatees,  then  propounded  the  Will  in  question. 
The  allegation  given  in  by  him  pleaded  the  history  of  the  deceased,  his  pro- 
ficiency in  several   Eastern  languages,  his  familiarity  with  the  mythologies  and 
[496]  religions  of  several  Eastern  nations,  and  with  their  opinions,  customs,  and 
habits,  many  of  which  he  liked  and  adopted,  and  that  in  consequence  he  was  gener- 
ally called  and  known  as  "  Hindoo  Graham  " ;  that  he  openly  favoured  and  approved 
of  the   Mahomedan   and   Hindoo   religions,   and  occasionally   professed   his   belief 
therein,   and  practised  some  of  their  forms  and  ceremonies;  that  he  frequently 
corresponded,  conversed,  and  associated  with  natives  of  India  and  other  Mahome- 
dans,  when  opportunities  occurred,  until  the  period  of  his  death  :  that  by  reason 
of  his  eastern  habits  and  of  his  cohabitation  with  one  Sarah  Gear,  he  lived   in 
seclusion,  and  did  not  associate  much  with  his  equals.       It  further  pleaded,  that 
the  Testator  was  a  man  of  sound  mind,  and  was  at  all  times  treated  as  such  by  the 
Respondent,  who  often  remonstrated  on  his  habits,  opinions,  and  manner  of  life; 
that  after  the  execution  of  the  Will  propounded,  the  Respondent  endeavoured  to 
persuade  him  to  revoke  or  alter  it,  and  also  requested  a  Mr.  Curzon,  a  friend  of 
the  Testator's,  to  get  him  to  make  a  Codicil  in  the  Respondent's  favour  :  that  after 
he  had  made  the  Will  he  spoke  to  several  persons,  expressing  his  satisfaction  that  he 
had  provided  for  Sarah  Gear  and  her  mother. 

The  Respondent  filed  a  responsive  allegation,  which  pleaded,  in  substance,  that 
in  the  month  of  May,  1849,  the  Testator  became  very  unwell,  suffered  much  from 
asthma  and  suffusion  of  water  on  the  chest,  and  in  consequence  thereof  became 
very  weak  and  exhausted ;  that  at  such  time,  and  until  his  death,  he  laboured  under 
a  chronic  disease  of  the  brain ;  that  his  appearance,  manners,  and  language,  were 
strange  and  wild ;  that  he  was  passionate  in  his  temper,  and  [497]  inadequately 
and  irrationally  excited  from  trivial  causes;  that  he  frequently  continued  talking 
incessantly  for  hours  together,  in  a  wild,  rambling,  and  incoherent  manner,  and 
until  he  became  quite  exhausted;  that  he  wandered  in  talking  from  one  subject  to 
another  without  connection ;  that  his  attention  could  not  be  kept  to  one  subject 
for  any  length  of  time ;  that  when  asked  about  his  health,  he  gave  absurd  and 
irrational  answers;  that  he  bandaged  and  covered  his  face  with  handkerchiefs, 
and  objected  to  allow  them  to  be  removed,  and  declared  that  he  did  so  "  to  prevent 
false  impressions  being  made  upon  his  mind  " ;  that  he  sometimes  refused  to  take 
any  food  whatever,  or  to  take  the  necessary  medicines,  and  declared  that  "  it  was 
contrary  to  his  religious  principles  and  to  the  will  of  God  to  do  so,"  and  that  "  all 
depended  on  the  will  of  God  " ;  that  he  also  declared  that  "  God  and  he  were  one," 
and  that  "  he  was  next  to  God,"  and  was  "  a  second  prophet,"  and  that  "  he  knew  he 
should  not  die,"  or  expressed  himself  in  an  irrational  and  insane  manner  to  that 
effect,  and  that  he  continued  so  to  the  day  of  his  death. 

Witnesses  were  examined  on  both  sides.  The  tenor  and  effect  of  their  evidence 
is  sufficiently  stated  in  the  judgment  of  their  Lordships. 

On  the  26th  of  July.  1852,  the  Judge  of  the  Prerogative  Court  of  Canterbury 
(Sir  John  Dodson)  delivered  judgment  in  the  cause.  In  his  judgment  he  stated, 
that  if  further  evidence  had  been  before  him  he  should  have  been  inclined  to  pro- 
nounce for  the  papers  executed  on  the  8th  of  June,  1849  ;  and  as  to  the  Will  in 
question,  he  was  of  opinion,  from  the  extraordinary  nature  of  the  bequest  of  the 
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residue   and  the  parol  evidence  of  the  extravagant  language  [498]  of  the  deceased 
abou1  the  til.  ecution  of  such  Will,  that  he  was  of  unsound  mind  when  he 

ooordingly  pronounced  against  its  validity. 
[8  sentence  the  present  appeal  was  brought.  _ 

tion  raised  by  the  appeal,  was  the  sanity  and  rapacity  oi  the  de- 

rridence  established  that    he  was  of  sound  mmd  at  the  time 

when  the  Will  in  contention  was  prepared  and  executed.     It  was  not  in  dispute,  but 

that   the  Will  was  in  conformity  with  the  instructions  of  the  Testator;  but  it  \ 

contended  by  the  Respondent,  that  his  wild  and  extravagant  conduct  about  the  time 

lordinary  nature  of  the  bequest  of  the  residue,  estab- 
ihat  time  he  was  of  unsound  mind. 
rgued  by 
Queen's  Advocate  (Sir  John  Hardin-),  and  Dr.  R.  Philhmore,  for  the  Appel- 
lant :    ind  Mr.   Rolt,  Q.C.,  and  Dr.  Twiss,  tor  the  Respondent. 

ere  Waring  v.  Waring  (6  Moore's  P.C.  Cases,  341),  Mudway  v. 
ad  Steed  v.  Galley  (1  Keen,  620). 

:   was  postponed,  and  now  delivered  (March  31,  1854)  by 

lion.  T.  Pemberton  Leigh. — This  is  an  appeal  from  a  sentence  of  the 
Court  of  Canterbury,  pronouncing  against  the  validity  of  an  instru- 
m,i  late   the    12th  of  [499]  June,    1849,  purporting  to  be  the  Will  of 

James  William  Graham. 

not   disputed  that  the  instrument  was  properly  executed  and  attested. 
and  j  contents  were  in  conformity  with  the  intentions  of  the  deceased,  so 

far  a-  i/e  was  legally  capable  of  forming  any;  but  it  was  contended,  that  the  de- 
ceas  of  unsound  mind  when  the  alleged  Will  was  made,  and  of  that  opinion 

was  the  Learned  Judge  in  the  Court  below. 

The   judgment   appears  to  have  been  founded  partly  upon  the  inference  t< 

drawn  from  an  extraordinary  bequest  in  the  Will,  by  which  the  residue  of  the  de- 

property  is  given,  after  erecting  a  cenotaph  to  him  in  Constantinople,  to 

that   city,   and   partly  upon   parol  evidence  of  wild   and  extravagant 

id  behaviour  of  the  deceased  about  the  time  when  the  instrument  was 

.  particularly  upon  the  testimony  of  a  gentleman  of  the  name  of  Ellaby, 

who  prepared  and  attested  the  instrument. 

d  died  on  the  22nd  of  June,  1849.  He  left  neither  wife  nor  child 
surviving  him:  his  sole  next  of  kin  was  his  brother,  the  Respondent,  Dr.  Graham, 
who  v  i-  named  as  one  of  the  executors  in  the  alleged  Will,  a  Mr.  Browne  being  the 
other.  The  Will  was  propounded  by  Mr.  Browne,  but  Dr.  Graham  disputing  it, 
Browne,  on  the  18th  of  April,  1850,  withdrew  from  the  suit,  and  the  parties  in- 
terested under  the  Will  being  cited,  Austen,  one  of  the  legatees,  on  the  13th  of  June, 
1850,  took  up  the  proceedings  and  tiled  a  special  allegation. 

On  the  13th  of  December,  1850,  Dr.  Graham  put  in  his  answer  to  the  allegation, 
denying  the  sanity  of  [500]  the  deceased  when  the  Will  was  made;  and,  on  the 
■1th  of  March,  1851,  he  filed  an  allegation  on  his  own  behalf. 

It   is  important  to  attend  to  this  statement,  because  it  shows  the  nature  of  the 
disorder  attributed  to  the  deceased,  and  at  what  time  and  under  what  cir- 
cumstam  es  it  is  supposed  to  have  commenced. 

By  the  firsl  article  it  is  alleged,  "  That  in  the  month  of  May,  1819,  the  deceased 
1 ame  very  unwell,  and  that  during  the  latter  part  of  that  month,  and  thence- 
forth continually  to  the  day  of  his  death,  to  wit,  on  the  22nd  day  of  June  following, 
he  was  confined  to  his  room,  and  principally  to  his  sofa  and  bed."  It  then  goes  on 
i"  desi  fibe  his  sufferings  from  and  suffusion  of  water  on  the  chest,  alleging 

thai    hi  con  he  became  weak   and   exhausted.       The  second  article  alii 

during  the  period  in  the  next  preceding  article  mentioned,  the  deceased  was 

lab 'ing  under  b  chronic  disease  of  the  brain  :  that  his  appearance,  manners,  and 

language,  *  je  and  wild."     The  third  article  alleges,  "That  in  and  during 

the  latter  pari  of  the  month  of  May.  1849,  and  thenceforth  down  to  the  day  of  his 
death,  the  said  deceased  was.  and  continued  to  be,  insane  and  of  unsound  mind,  and 
incapable  of  making  his  Will." 

The  insanity,  therefore,  here  attributed  to  the  deceased  is  not  a  monomania,  or 
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madness  confined  to  a  particular  subject,  but  a  general  mental  derangement,  appear- 
ing for  the  first  time  while  he  was  labouring  under  the  sickness  which  a  few  weeks 
afterwards  terminated  his  life. 

With  reference  to  this  allegation,  and  the  evidence  adduced  in  support  of  it, 
we  must  examine  into  the  life,  habits,  and  opinions  of  this  gentleman  previously 
[501]  to  the  time  when  his  insanity  is  alleged  to  have  commenced;  for 
behaviour,  language,  and  testamentary  dispositions  which  would  be  absurd  and 
irrational  in  a  native  of  England,  living  according  to  English  habits,  and  enter- 
taining or  professing  a  belief  in  Christianity,  might  nol  oecessarily  bear  the  same 
character  when  proceeding  from  a  native  of  India,  or  from  one  who,  from  an  early 
period,  had  adopted  its  manners  and  modes  of  life,  and  who  entertained  or  pro- 
fessed a  belief  in  Mahomedanism. 

Now.  it  appears  that  the  deceased,  in  very  early  vouth,  at  the  age  of  fifteen 
and  before,  probably,  religious  principles  had  taken  anv  deep  root  in  his  mind' 
was  sent  to  India.  When  there,  he  associated  principally  with  natives  of  the 
country.  He  devoted  himself  to  the  study  of  Oriental  languages,  and  acquired  an 
extraordinary  proficiency  in  them,  being  familiar,  as  it  appears,  with  the  Hindo- 
stanee.  the  Sanscrit,  the  modern  Persian,  and  the  Arabic.  By  these  means  he 
obtained,  and  held  for  some  time,  the  appointment  of  interpreter  to  the  Supreme 
Court  of  Judicature  at  Bombay. 

In  1817,  after  a  residence  of  nearly  twenty  years,  as  it  appears,  in  India,  he 
returned  to  England,  where  he  contracted  a  marriage  with  a  ladv  of  the  name  of 
Austen,  by  whom  he  had  one  son,  who  died  in  ins  infancy.  In  1S21  he  returned 
to  India  with  his  wife,  who  died  there,  and  in  1832,  he  himself  having  lost  a  situa- 
tion which  he  held  m  the  East  India  Company's  service,  finallv  returned  to  Eimland 
and  remained  there  till  his  death. 

During  his  residence  in  England,  between  1817  and  1821,  it  appears  that  he 
relinquished  in  favour  of  his  brother,  Dr.  Graham,  all  the  expectations  which  he 
L502J  might  reasonably  entertain  to  share  in  the  property  of  his  father  (who  was 
then  living)  at  his  death;  and  his  father  accordingly,  on  the  20th  of  March,  182] 
jby  his  Will,  devised  the  bulk  of  his  estate  to  his  younger  son.  Dr.  Graham,  assigning 
as  a  reason  for  it,  "  That  his  eldest  son,  Captain  J.  W.  Graham  (the  deceased),  was 
already  provided  for  by  his  own  talents  and  industry,  and  had  voluntarily  re- 
linquished all  expectations  from  him." 

This  circumstance  becomes  very  important,  in  more  than  one  view,  with  respect 
to  what  afterwards  took  place. 

Of  the  opinions  which  this  gentleman  had  formed,  and  the  habits  he  contracted 
in  India.  Dr.  Graham,  m  his  answer  to  the  third  article  of  the  Appellant's  allega- 
tion, gives  the  following  account:— He  says,  "That  his  brother  associated  much 
with  the  natives  of  India,  and  was  familiar  with  the  mythologies  and  religions  of 
several  Eastern  nations,  and  with  their  opinions,  customs,  and  habits,  many  of 
winch  he  liked  and  adopted;  and  that,  in  consequence  thereof,  and  also  as*  Re- 
dent  believes,  of  his  strange  and  extraordinary  conduct  and  behaviour,  he  was 
generally  called  and  known  as  -Hindoo  Graham,'  and  also  as  'Mad  Graham/  and 
that  he  openly  favoured  and  approved  of  the  Mahomedan  and  Hindoo  religions 
and  occasionally  expressed  his  belief  therein,  and  practised  some  of  their  forms  and 
ceremonies." 

Xow  this  is  the  description  given  of  this  gentleman  at  a  time  when,  however 
eccentric  his  conduct  might  be,  no  question  was  ever  raised  as  to  his  perfect  com- 
petency to  manage  himself  and  his  affairs. 

He  continued  to  entertain,  or  at  least  to  profess,  these  opinions,  and  to  practise 
[these  customs,  after  [503]  his  return  to  England  in  1832  :  he  had  no  settled  religious 
belief,  affecting  to  take  what  he  considered  good  of  all  religions;  he  studied  the 
■Koran  and  commentaries  upon  it,  in  Arabic,  and  other  hooks  in  different  eastern 
languages,  shunned  the  company  of  Europeans,  and  lived  in  a  very  small  house  in 
great  seclusion,  with  a  young  woman  of  the  name  of  Gear,  who  seems  to  have  been 
ins  mistress  when  she  was  only  sixteen  years  of  age.  All  that  we  hear  of  his  pro- 
ceedings is  connected  with  the  East;  the  only  employment  which  we  are  told  of  is 
that  of  translator  of  documents  in  the  office  of  an  envoy  whom  the  Rajah  of  Sattarah 
had   sent   over  to  this  country;   an   employment    in    which    he   seems  to   have  been 
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for  more  lhaI1  JW(1  years  before  his  death  :  and  the  only  further  matter  i. 
\\;    -  ,.  of  bia  taking  pari  is  the  advocacy  of  the  Rajah's  claims  at  the  Into 

I  u   ,  and  the  promotion  of  the  return  to  Pari  a d1  of  a  gentleman  who  it  wo, 

u°derst 1  was  ...  advocate  them  in  the  House  oi  Commons.     In  all  money  matter* 

Miil  exac1.   aml  lived  With  greal  economy  on  a  very  small  income. 

-         tlu>  midg1   ul-  gagement.,  and  in  the  month  of   May    1849,  he  wa» 

kcd  by  the  illn.ss  of  which  in  the  following  month  he  died.     He  consulted  lA 

th,    first  instance  Dr.  Riding,  a  physician,  who  attended  him  till  the  8th  of  Jun* 

when,  being  dissatisfied  with  the  effeel  of  the  remedies  which  had  been  prescribed 

ror  him,  he  determined  to  resort  to  other  advice. 

rhe  complaint  under  which  he  was  suffering  was  of  a  very  alarming  character, 
and  was  attended,  as  Dr.  Riding  describes  it,  with  paroxysms  or  hts  of  difficult? 

r5041  On  the  night  between  the  7th  and  8th  of  June,  when  he  was  suffering  undet 
these  paroxysms,  which  he  thought  (very  probably  erroneously)  had  been  aggra- 
vated by  the  medicines  prescribed  for  him,  he  determined  to  send  tor  the  apothe 
caries  who  had  attended  him  on  some  former  occasions;  two  gentlemen,  a  fathei 
and  son,  of  the  name  of  Browne,  who  carried  on  business  as  surgeons  and  apothe 
a  in  the  neighbourhood  of  his  residence. 
He  was  immediately  visited  by  Mr.  Browne,  junior,  and  what  then  took  place  i% 
d  in  this  gentleman's  answer  to  the  ninth  interrogatory.  Upon  carefulh 
comparing  this  gentleman's  evidence  with  the  documents  to  which  it  refers,  there  i* 
a  discrepancy  between  the  evidence  and  the  instruments,  which  was  not  observed 
ujMin  either  in  the  Court  below,  as  it  would  seem,  or  before  us  at  the  bar;  but  which 
serves  to  remove  one  difficulty  which  had  occurred  to  us,  in  comparing  the  Win 
of  the  8th  of  June  with  that  which  is  now  in  question.  By  the  first,  the  four  Great 
North  of  England  Railway  shares  are  given  absolutely  to  Sarah  Gear;  by  the  lattei 
they  are  given  to  her  only  for  life;  but  by  Browne's  testimony  it  appears  that  thfe 
latter  bequest  was  what  the  Testator  really  meant,  for  the  words  attributed  to  him 
ari.  i      ave  four  North  of  England  shares  which  I  should  wish  to  be  held  ia 

mist  :  the  interest  to  be  for  the  benefit  of  Sarah  Gear." 

Some  hours  after  this  transaction  had  taken  place,  Dr.  Riding  called  to  see  hi* 
patient,  who  mentioned  the  fact  of  having  made  his  Will,  and  his  satisfaction  at 
having  done  so. 

It  is  impossible,  we  think,  for  any  Will  made  in  the  extremity  of  bodily  sick; 
to  be  more  free  from  [505]  suspicion,  or  to  show  more  powers  of  thought,  judgment, 
and  reflection,  than  that  of  which  an  account  is  thus  given  by  Browne.  The  pro. 
posal  to  make  it  originates  with  the  Testator;  the  urgent  reasons  for  making  it 
are  Btated  by  him;  lie  enumerates  carefully  and  accurately  the  different  items  oi 
which  his  property  consists:  he  dictates  every  bequest;  he  assigns  the  reasons  fot 
those  which  he  makes,  and  for  omitting  one  which  might  naturally  have  been  ex. 
pected  to  be  found  there:  and,  considering  the  little  affection  which  subsisted 
tween  himself  and  his  brother  (a  fact  which  is  fully  established  by  the  evidence), 
and  what  he  had  already  done  for  him,  the  Will  seems  as  reasonable  in  all  its  provi* 
ons  as  any  which  could  be  suggested.  We  collect  it  to  have  been  the  opinion  oi 
the  learned  Judge  in  the  Court  below,  that  if  this  Will  had  been  propounded,  it 
must  undoubtedly  have  been  admitted  to  probate;  and  if  nothing  further  had  been 
done  by  the  Testator,  we  should  entirely  have  concurred  in  that  opinion. 

I    occurred  however,  unfortunately,  to  Mr.  Browne,  senior,  a  day  or  two  afteJ 

this   Will  had   been    made,   that    h    would   be  better  that  the  Testator's   intention* 

.'ild  be  carried  out   [n  a  more  formal  manner,  and  he  made  this  suggestion  to  the 

tor;  a  tolerably  strong  proof  that  he  at  least,  had  no  doubt  of  the  Testator's 

capacity  at   this  time.     The  Testator   adopted  the  suggestion,  and  Mr.  Ellaby,  a 

Bolicitor  (an  acqu  of  Mr.  Browne's),  was  called  in. 

<  »ti  the  I  lih  of  June,  about  thr< 'clock  in  the  afternoon,  this  gentleman  attended 

with  Mr.  !  I  the  house  of  the  deceased;  and  his  evidence  throughout 

is  very  remarkable.     The  two  papers  containing  the  existing  Will  which  had  been 
[506]  written  by  Mr.  Browne,  junior,  were  Bhown  to  him,  and  he  says,  "that  he  was 
d  if  they  were  e  legal  or  valid  Will."     He  told  them  "  No;  "  adding,  that  they 
would  do  for  instructions,  but   that   he  had  better  draw  up  a  proper  Will."     The 
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statement  that  these  papers  did  not  contain  a  valid  Will  seems  very  extraordinary 
from  a  professional  man. 

He  took  these  papers,  however,  as  instructions,  together  with  a  copy  of  the  list 
of  the  Testator's  property,  which  had  been  made  out  by  Mr.  Browne,  junior,  and 
from  those  materials,  he  tells  us,  that  before  he  saw  the  Testator  he  prepared  the  draft 
of  a  Will;  that  he  was  afterwards  shown  into  the  bedroom  where  the  Testator  was 
fcping,  to  whom  he  read  over  the  draft.  After  a  great  deal  of  conversation,  he  says 
he  called  the  Testator's  attention  to  the  fact,  that  the  n  sidue  of  his  property  was  un- 
sed  of.  After  some  consideration,  the  Testator  stated  that  he  had  been  think- 
an  eleemosynary  bequest  :  and  as  he  had  been  talking  much  about  the  Turks 
and  Constantinople,  and  had  told  Mr.  Ellaby  that  he  was  a  Mussulman,  Mr.  Ellaby 
says  he  suggested  that  perhaps  he  would  like  to  leave  the  residue  to  the  poor  of  that 
city.  He  approved  of  this  suggestion,  and  said  that  he  would  adopt  it,  and  would 
have  a  cenotaph  erected  to  himself  at  Constantinople,  where  a  light  might  be  kept 
constantlv  1. aiming,  and  prayers  be  said  for  his  soul. 

A  Will  was  finally  prepared,  containing  a  bequest  to  this  effect,  dated  and 
executed  on  the  11th  of  June,  and  attested  by  Mr.  Ellaby  who  had  prepared  it,  and 
by  Mr.  McDonald,  an  assistant  of  Mr.  Browne,  senior,  and  who  was  in  the  house  as 
the  medical  attendant  of  the  deceased.  Before  Mr.  Ellaby  retired,  the  Testator 
[507]  expressed  a  wish  to  communicate  to  the  Turkish  Ambassador  the  bequest 
which  he  had  thus  made;  and  as  Mr.  Ellaby  suggested  some  doubts  about  the  validity 
of  the  bequest  of  the  residue,  it  was  arranged  that  he  should  call  again  on  the 
following  day,  and  see  the  Testator  on  the  subject. 

Mr.  Ellaby's  douhts  at  this  time  were  confined  to  the  validity  of  the  bequests  of 
the  residue,  and  were  founded  on  its  extraordinary  character;  doubts  as  to  the 
Testator's  capacity  to  make  any  bequest,  he  appears  to  have  entertained  none. 

The  result  of  Mr.  Ellaby's  further  consideration  was,  that  it  would  be  better  to 
omit  the  direction  in  the  Will  of  the  11th,  that  prayers  should  be  offered  for  the 
Testator  at  the  cenotaph  in  Constantinople,  and  he,  therefore,  had  the  Will  recopied 
with  that  alteration,  in  order  that  in  its  altered  form  it  might  be  re-executed ;  an 
alteration  hardly,  under  any  circumstances,  of  sufficient  importance  to  make  it  worth 
while  to  have  a  new  Will,  but  which  it  is  utterly  impossible  to  suppose  that  Mr.  Ellaby 
would  for  one  moment  have  contemplated  carrying  into  execution,  if  he  had  found 
the  Testator  on  the  12th,  in  his  opinion,  less  capable  of  testamentary  disposition  than 
he  had  been  on  the  11th;  or  if  he  (Ellaby)  had  then  conceived  doubts  as  to  the 
Testator's  sanity,  which  certainly  had  not  entered  his  mind  on  the  preceding  day. 

He  went  again  to  the  Testator's  house  on  the  12th,  about  three  o'clock,  with  the 
copy  of  the  new  Will,  and  he  found  there  two  gentlemen  from  the  Turkish  Am- 
bassador's office,  who  had  been  sent  there  in  consequence  of  the  Testator's  wish  to 
explain  what  he  had  done  by  his  Will  for  the  poor  of  Constantinople.  [508]  These 
gentlemen,  natives  of  Turkey,  were  at  that  time  in  conversation  with  the  Testator. 
One  of  them,  Zohrab,  has  been  examined  as  a  witness ;  he  speaks  to  the  conversation 
which  he  had  with  the  Testator,  which  lasted  about  half  an  hour,  and  in  which  the 
Testator  professed  himself  to  be  a  Mahomedan  ;  and  he  concludes  his  testimony  with 
these  words: — "The  said  deceased  was  verv  ill  at  the  time,  but  he  was  perfectly 
sensible,  and  was  perfectly  conscious  that  his  dissolution  was  approaching.  His 
bodily  strength  was  prostrated  by  illness,  but  he  had  a  great  deal  of  energy  of  mind 
about  him,  and  he  was,  in  my  opinion,  when  I  then  saw  him,  of  sound  and  perfect 
mind,  memory,  and  understanding,  and  fully  capable  of  making  his  Will,  and  of 
doing  any  other  act  of  business  of  that  or  the  like  nature,  requiring  thought,  judg- 
ment, and  reflection.  I  am  a  Christian  myself,  and  the  only  peculiarity  I  remarked 
in  the  deceased  was  Ids  being,  or  professing  to  be,  a  firm  believer  in  Mahomedanism 
in  a  Christian  country,  and  having  been  brought  up  a  Christian.  He  appeared  to 
have  studied  the  Koran  a  great  deal,  and  he  quoted  from  commentaries  upon  if." 

Is  it  possible  to  have  more  conclusive  or  more  unexceptionable  testimony  than 
this,  as  to  the  Testator's  state  of  mind,  or  applying  more  directly  to  the  time  of  tho 
execution  of  the  Will  in  question?  Immediately  after  these  gentlemen  had  left 
the  room,  the  new  Will  is  executed,  and  attested  by  Mr.  Ellaby  and  Mr.  Fisher,  a 
neighbour  of  the  Testator,  who  was  sent  for  to  be  a  witness. 

Mr.  Fisher,  in  his  evidence,  says,  "  I  conversed  with  the  Testator  both  before  and 
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after  the  riming  of  the  said  Will ;  he  did  not  seem  to  be  in  any  pain;  he  [509]  was 
lying  -I.  the  bed  quite  airy  and  comfortable.  I  said  to  him,  'I  am  sorry  to  see 
you  so  ill  Mr  Graham  ;  '  and  he  answered,  '  Oh!  I  am  not  so  ill;  my  lungs  and  my 
tution  are  good,  but  I  am  troubled  with  this  phlegm  ;  '  and  he  patted  his  chest 
in  a  manner  which  1  considered  as  indicating  the  soundness  of  Ins  chest  and  lungs. 
The  deceased  and  I  then  kept  on  conversing,  while  the  other  gentleman  was  doing 
some  writ  in-  to  the  Will.  What  that  conversation  was  I  do  not  remember.  Then 
came  the  Bigning  of  the  Will:  and  when  that  was  finished,  I  wished  the  Testator 
good-bye.  This  is  what  I  recollect  took  place.  The  deceased  was  upwards  of  sixty 
_,.,  1  imagine.  He  did  not  seem  to  me  to  be  very  ill  at  the  time;  he  spoke 
cheerfully  ;  he  was  reclining  on  the  bed  when  I  first  saw  him;  but  he  sate  up  in  his 
bed  to  Bign  the  Will.  1  believe  the  deceased  to  have  been,  on  the  occasion  to  which  I 
have  now  deposed,  perfectly  sane,  of  perfectly  sound  mind,  memory,  and  under* 
Btanding;  perfectly  capable  of  making  his  Will,  and  perfectly  capable  of  doing 
any  Berious  or  rational  act  of  that  or  the  like  nature  requiring  thought,  judgment, 
and  reflect  ion." 

Surely  this  is  evidence  entitled  to  very  great  weight.  This  is  no  stranger  called 
in  to  witness  the  mere  formal  act  of  signing  a  paper;  but  a  person  who  had  a 
previous  acquaintance  with  the  Testator;  who  could  judge  whether  there  was  any- 
thing unusual  in  his  language  and  demeanour;  who  holds  a  conversation  with  him 
for  some  time,  and  states  some  of  its  particulars,  and  who  speaks  in  the  most  un- 
hesitating  terms  to  his  perfect  sanity. 

Zohrab's  evidence  extends  to  the  moment  before  the  Will  is  executed.  Fisher 
speaks  to  the  moment  [510]  of  execution  :  the  evidence  of  both  is  in  perfect  con- 
sist eiiey  :  and  that  evidence  is  confirmed  by  the  solemn  attestation  of  Ellaby  himself, 
who  procures  and  witnesses  the  signature  of  the  Testator  to  the  instrument,  not 
under  any  urgent  pressure,  lest  the  sick  man  should  die  intestate  if  he  hesitated,  but 
for  no  more  serious  reason  than  that  the  Testator  might  not  direct  prayers  to  be 
offered  up  for  him  in  Constantinople  after  his  death.  It  is  plain,  from  this  gentle- 
man's conduct,  that  he  could  not  at  this  time  have  entertained  any  doubts  as  to  the 
Testator's  capacity;  and  it  is  but  justice  to  him  to  observe,  that  he  tells  us  in  his 
evidence  that  lie  did  not  entertain  any.  He  says,  "  I  did  not  at  the  time  think  him 
to  be  at  all  of  unsound  mind  ;  "  and  such  doubts  about  it  as  he  now  entertains  appear, 
from  a  subsequent  part  of  his  evidence,  to  be  "  the  result  of  what  he  has  since  heard, 
and  the  inquiries  he  has  made."     To  such  doubts  no  attention  can,  of  course,  be  paid. 

What  passed  after  the  execution  of  the  Will  is  of  much  less  imjjortance.  Mr. 
Ellaby  remained  a  considerable  time  after  this  with  the  Testator,  and  had  a  long 
conversation  with  him,  in  which  he  says,  the  Testator  expressed  a  belief  in  astrology 
and  necromancy,  and  spoke  of  having  told  fortunes,  and  called  up  and  seen  a  spirit, 
and  other  extravagant  talk  of  the  same  description;  but  this  was  after  the  Will  had 
been  executed.  The  aits  in  which  he  professed  to  believe  were  such  as  w^ere  once  believed 
and  professed  by  some  of  the  most  learned  men  in  Europe;  and  are  still  believed 
and  professed  by  many  of  the  eastern  nations  to  which  this  gentleman  was  so  strongly 
attached.  Ii  more  weighl  could  be  attributed  to  particular  expressions,  separate 
from  the  context  of  [511]  this  conversation,  than,  we  think,  can  be  properly  given 
to  thrin,  we  should  consider  them,  under  the  circumstances,  rather  as  the  effect  of 
that  temporary  delirium  which  is  a  frequent  attendant  on  severe  illness,  and  great 
weakness  and  exhaustion,  than  of  settled  mental  disorder;  and,  from  any  delusions  of 
this  kind  the  Testator  is,  in  our  judgment,  clearly  shown  to  have  been  free  at  the 
time  when  the  Will  was  executed. 

What  passed  when  the  Will  of  the  8th  was  prepared,  affords,  as  we  have  already 

observed,  the  most  conclusive  proof  of  the  Testator's  capacity  at  that  time.     What 

•  1  when  the  Will  of  the  I  1th  was  prepared,  we  are  unable  to  collect  with  much 

distinctness  iron,  Mr.  Ellaby's  testimony.     We  are  unwilling  to  make  any  unnecessary 

remarks  upon  his  evidence,  particularly  as  the  points  to  which  we  are  about  to  advert 

nut  the  subject  of  observation  at  the  bar,  and  possibly  some  explanation  might 

1 '"'I'd  which  doe.  noi  occur  to  us:    but   it    i.s  plain  that  much  must  have  passed 

of  which  no  amount   is  given  by  that  gentleman,  and  he  must  be  mistaken  in  some 

part   of  w  hat   he  say.-  -lid  pass. 

He  states  that   the  only  instructions  which  he  received  for  the  new  Will  before 
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he  prepared  the  draft,  were  the  papers  already  written  by  Mr.  Browne,  junior;  but, 
on  comparing  these  instruments,  it  is  clear  that  this  cannot  be  so. 

We  have  in  the  Appendix,  copies  of  these  documents.  The  draft  which  he  says 
he  drew  from  the  original  instructions  and  read  over  to  the  Testator,  instead  of 
being  a  draft  Will,  is  a  collection  of  confused  memoranda  of  different,  bequests 
jotted  down  upon  several  loose  sheets  of  paper,  which  could  not  have  [512]  been  read 
over  in  the  form  in  which  they  stand,  so  as  to  be  intelligible  to  anybody. 

Again,  the  bequests  in  the  form  in  which  they  are  there,  could  not  have  been 
taken  merely  from  the  former  Will. 

By  that  Will,  as  we  have  already  observed,  the  four  Railway  shares  are  given 
absolutely  to  Sarah  Gear ;  but  by  this  draft  and  the  subsequent  Will  they  are  given 
in  trust  to  her  for  life,  free  from  the  control  of  any  husband  whom  she  might  marry. 

We  had  at  one  time  feared  that  in  establishing  the  Will  now  propounded,  we 
should  have  defeated  what  was  probably  the  real  intention  of  the  Testator,  by 
diminishing  the  benefit  given  to  Sarah  Gear;  but  on  a  closer  examination  of  Mr. 
Browne's  evidence,  to  which  we  have  already  adverted,  we  find  that  this  limited 
bequest  was  what  he  really  intended.  Is  it  possible  to  have  stronger  evidence  that 
this  bequest  was  not  taken  from  the  alleged  instructions,  but  proceeded  from  the 
Testator  himself,  who  had  his  real  intentions  thus  carried  into  effect? 

Again,  in  the  draft  and  the  Will  of  the  11th,  we  find  these  important  words:  — 
"  And  inasmuch  as  many  years  ago  I  gave  up  my  share  of  the  property  of  my  late 
father  to  my  dear  brother,  Robert  Henry  Graham,  M.D.,  who  has  since  that  time 
been  in  enjoyment  of  it,  I  do  not,  therefore,  think  it  necessary  to  make  him  any 
bequest,  except  as  hereinafter  appears,  seeing  that  he  has  already  been  largely 
benefited  by  me." 

Now,  of  tli is  fact,  there  is  not  the  slightest  notice  in  the  former  Will ;  nor  does  it 
appear  ever  to  have  been  communicated  to  Mr.  Browne.  It  must,  therefore,  have 
been  communicated  by  the  Testator  to  Mr.  [513]  Ellaby  verbally.  It  shows  that 
much  discussion  must  have  taken  place  as  to  this  Will  between  him  and  the  Testator  ; 
it  shows  the  Testator's  memory  and  judgment  at  the  time,  and  yet  not  one  syllable  is 
found  respecting  it  in  Mr.  Ellaby 's  depositions. 

There  are  many  other  circumstances  in  this  draft  which  show  that  the  par- 
ticulars were  taken,  not  merely  from  what  are  called  the  written  instructions,  but 
from  the  Testator  himself. 

In  these  instructions,  or,  as  we  should  rather  call  them.  Will,  two  notes  of  the 
East  India  Company  are  disposed  of,  but  without  mentioning  either  their  dates 
or  numbers.  In  this  draft  and  subsequent  Will  both  the  dates  and  numbers  are 
mentioned.  Can  it  be  doubted  that  the  notes  themselves  were  referred  to  and  pro- 
duced by  the  Testator1? 

The  same  observations  may  be  made  with  respect  to  the  Indian  brooch  with  nine 
gems,  and  the  two  Korans,  of  which  there  is  no  mention  in  the  former  Will :  and 
the  introduction  of  the  name  of  "  Nix  "  instead  of  "  Gear  "  in  describing  the  mother 
of  Sarah  Gear. 

This  minute  examination  of  the  evidence  satisfies  us.  that  the  instrument  now  in 
question  contains  the  clear,  deliberate  intention  of  the  Testator  expressed  on  the 
8th,  at  a  time  when  there  is  no  question  of  his  sanity,  corrected  in  one  particular, 
in  which  they  had  been  mistaken,  on  the  11th,  and  on  that  day,  with  this  correction, 
and  some  additions,  confirmed  by  the  Testator,  under  circumstances  which  show  that 
he  perfectly  understood  what  he  was  doing,  and  again  confirmed  by  him  with  respect 
to  the  only  bequest  open  to  any  remark:  the  bequest  of  the  residue  on  the  12th 
[514]  and  embodied  in  the  Will  of  that  date.  The  evidence  should  be  very  c< in- 
clusive indeed  which  is  to  overturn  such  an  instrument.  It  is  true  that  there  mav 
be  cases  of  the  class  so  elaborately  discussed  in  the  judgment  on  appeal  of  Waring 
v.  Waring  (6  Moore's  P.C.  Cases,  311),  in  which  a  man  may  be  clearly  insane  upon 
one  particular  subject,  and  one  only  :  in  which  a  permanent  delusion  rooted  in  the 
mind,  and  irremovable  in  sickness  or  in  health,  mav  create  unsoundness,  and  yet 
may  not  show  itself  in  any  of  the  ordinarv  transactions  of  life.  In  such  cases  the 
reasonableness  of  the  Will,  or  the  rational  conduct  of  the  individual  who  makes  it, 
may  be  no  proof  of  sanity  :  but  this  is  not  a  case  of  that  description.  Tin'  insanity 
attributed  to  this  Testator  is  a  general  derangement  of  the  intellect,  showing  itself 
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in  wild  and  maniacal  demeanour  and  incoherent  and  irrational  language.  That 
this  gentleman's  mind  ultimately  sank  under  his  disorder,  and  was  destroyed  before 
life  was  extincl  (as  is  not  unfrequently  the  case),  Beems  proved  by  the  evidence  of 
Dr.  Maraden,  who  saw  him  on  the  19th  of  June,  three  days  before  he  died;  but  the 
at  was  his  state  on  the  12th?  and  on  this  the  evidentia  rei  is  most 
important  It  is  completely  confirmed  by  the  evidence  of  Dr.  Walshe  who  saw 
him  on  the  11th,  12th.  13th  and  lltli;  who  examined  the  state  of  his  intellectual 
faculties,  and  states,  thai  they  did  not  appear  to  be  affected  by  ins  bodily  ailments: 
that,  on  the  contrary,  they  appeared  to  be  clear  above  the  average.  He  says,  that 
lie  did  not  from  his  examination  detect  the  slightest  evidence  of  any  organic  disease 
of  the  brain,  acute  or  chronic  ;  that,  in  his  opinion,  the  deceased,  when  he  saw  him, 
[515]  was  of  sound  mind,  memory,  and  understanding,  and  was  capable  of  making 
his  Will,  and  of  doing  any  other  serious  or  rational  act  of  that  nature. 

In  this  opinion,  after  much  and  anxious  consideration,  we  are  obliged  to  concur. 
We  feel  the  utmost  respect  for  the  opinion  from  which  we  are  compelled  to  differ: 
but  the  Bubjecl  is  one  upon  which,  more  than  perhaps  any  other,  different  minds  are 
likely  to  come  to  different  conclusions  on  the  same  evidence;  and  we  must  humbly 
advise  Her  Majesty  to  reverse  the  judgment  complained  of,  and  to  admit  the  dis- 
puted instrument  to  probate. 

Practically,  perhaps,  the  result  will  not  lie  very  different  from  that  which  would 
have  attended  the  establishment  of  the  Will  of  the  8th  :  for.  as  we  shall  advise  that 
th.-  costs  of  all  parties,  both  in  the  Court  below  and  in  this  Court,  should  be  paid  out 
of  the  estate,  it  is  to  be  feared  that  there  will  be  very  little  residue  left  to  provide 
for  the  objects  either  of  the  Testator's  vanity  or  of  his  benevolence. 

[Mews'  Dig.  tit.  WILL;  I.  Testamentary  Capacity;  g.  Soundness  of  mind.     See 
note  to  Waring  v.  Waring,  1849,  6  Moo.  P.C.  370.] 
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In  re  Schlumberger  *  [Nov.  28  and  29,  1853]. 

The  Judicial  Committee  have,  under  the  1th  section  of  the  3rd  and  4th  Will.  IV., 
c.  41,  jurisdiction  to  entertain  a  petition,  referred  to  them  by  the  Crown, 
seeking  to  revoke  an  Order  in  Council,  made  upon  their  recommendation, 
upon  an  application  by  Patentees  for  a  prolongation  of  Letters  Patent  under 
the  Statute,  5th  and  6th  Will.  IV.,  c.  83,  and  to  recall  the  warrant  for  sealing 
such  Letters  Patent  [9  Moo.  P.C.  11,  12]. 

The  Crown  can  at  any  time  before  the  Great  Seal  is  affixed,  upon  a  proper  case 
being  made  out,  countermand  the  warrant  for  sealing. 

An  alien  resident  abroad,  who  was  interested  in  an  English  Patent  by  a  foreign 
inventor,  and  who  had  also  considerable  dealings  in  this  country  in  respect 
of  sales  of  the  patented  machine  and  in  granting  licences  for  the  use  of  such 
Patent,  held,  in  the  circumstances,  to  have  a  locus  standi  as  to  entitle  him 
to  petition  the  Crown  to  revoke  an  Order  in  Council  for  granting  an 
extended  term  of  an  English  Patent,  and  to  recall  the  warrant  for  sealing  such 
Patent  [9  Moo.  P.C.  15]. 

Whether  an  alien  living  abroad,  without  such  interest,  could  inform  the  Crown 
by  petition  as  to  any  matters  touching  Letters  Patent.  Quaere  ?  [9  Moo. 
P.C.  15]. 

Patentees  applied  under  the  Statute,  5th  and  6th  Will.  IV.,  c.  83,  for  an  extension 
of  the  term  of  Letters  Patent,  and  the  Judicial  Committee  recommended  a 
prolongation  for  six  years,  which  recommendation  was  confirmed  by  the 
Crown  by  an  Order  in  Council,  and  a  warrant  issued  for  sealing  the  Letters 
Patent.  No  step  was  taken  by  the  Patentees  to  procure  the  sealing  of  the 
new  Letters  Patent,  and,  after  a  delay  of  nearly  three  years  a  party  interested 
in  opposing  the  renewal,  petitioned  the  Crown  to  revoke  the  Order  in  Council 
and  the  warrant  to  seal.  It  did  not  appear  that  the  Petitioner,  or  the  public, 
had  suffered  any  loss  by  the  laches  of  the  Patentees.  The  Judicial  Com- 
mittee, to  whom  the  petition  was  referred,  considered  the  laches  not  of  suffi- 
cient magnitude  to  deprive  the  Patentees  of  all  benefit  of  the  renewed  Patent ; 
but  made  it  a  condition,  before  dismissing  the  petition,  that  the  Patentee 
should  pay  the  Petitioner  a  gross  sum  for  costs,  and  give  an  undertaking  not 
to  prosecute  for  any  infringement  which  might  have  occurred  from  the  date 
of  the  Order  in  Council  to  the  date  of  dismissal  of  the  petition  [9  Moo.  P.C. 
16-17]. 

*  Present :  The  Right  Hon.  Dr.  Lushington,  the  Lord  Justice  Knight  Bruce,  the 
Right  Hon.  Sir  Edward  Ryan,  Knt,  the  Lord  Justice  Turner,  and  the  Right  Hon. 
Sir  John  Patteson,  Knt. 
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Quaere.   Whether  an  action  would  He  in  consequence  of  an  infringement,  under 
Buoh  circumatancesl  [9  Moo.  P.C.  17]. 

This  petition  was  presented  by  Nicholas  Schlumberger,  a  Frenchman  resident 
within  the  French  territory,  praying  Her  Majesty  to  revoke  an  Order  in  Council, 
dated  the  7th  of  February,  1851,  -ranting  an  extension  for  six  years  of  certain 
Letters  Patent  originally  -ranted  to  Messrs.  Gibson  and  Campbell,  for  an  improved 
process  in  the  manufacture  of  silk  and  other  fibrous  substances  and  also  praying 
that  the  warrant  issued  for  making  Buch  new  Letters  Patent  might  be  annulled  and 
the  erant  of  new  Letters  Patent  revoked,  on  the  ground  of  the  negligence  of  the 
-  in  not  sealing  new  Letters  Patent,  or  taking  steps  for  the  sealing  of  such 

Letters  Patent  .     ,  ,  L  j  ,.     t  v     n     J 

The  petition   after  stating  that  Letters  Patent  had  been  granted  to  John  Gordon 
Campbell  and  John  Gibson,  in  November,  1836,  for  fourteen  years,  for  an  invention 
made  by  them  of  a  new  or  improved  process,  or  manufacture  of  silk,  and  silk  in 
combinations  with  certain  other  fibrous  substances;  and  that  in  the  year   1850, 
the  Patentees  hud  presented  a  petition  to  Her  Majesty  in  Council,  praying  for  a 
prolongation  of  such  Letters  Patent,  which  petition  had  been  referred  to  the  con- 
sideration of  the  Judicial  Committee  of  Her  Majesty's  Privy  Council,  and  having 
been  considered  by  them,  a  report  was  made  to  Her  Majesty  in  Council  on  the  17th 
of  December,  1850,  whereby  they  recommended  that  such  Letters  Patent  [3]  should 
be  prolonged  for  the  further  term  of  six  years,  and  which  report  Her  Majesty  was 
pleased  to  confirm  by  an  Order  in  Council,  dated  the  3rd  of  February,  1851 ;  pro- 
ceeded to  allege,  that  for  two  years  and  a  half,  or  thereabouts,  from  the  time  when 
the  Order  confirming  such  report  was  made,  and  upwards  of  two  years  after  the 
expiration  of  the  term  granted  by  the  Letters  Patent,  no  further  steps  had  been 
taken  by  the  Patentees  to  obtain  new  Letters  Patent.     That,  in  consequence  of  the 
t  of  the  Patentees  to  obtain  such  new  Letters  Patent,  it  did  not  appear  but  that 
the  exclusive  right  and  privilege  of  the  Patentees,  and  those  claiming  under  them 
in  the  invention,  had  ceased  and  determined,  and  the  Petitioner,  in  particular,  did 
not  know   or  believe,  or  had  any  ground  to  suppose  until  as  thereafter  mentioned, 
that  the  Patentees  had  or  claimed  any  exclusive  right  or  interest  in  the  invention, 
or  had  prosecuted  or  were  prosecuting  any  application  for  such  prolongation,  or 
that  any  new  Letters  Patent  would  be  granted  for  the  invention.     That  in  February, 
1846,  Letters  Patent  were  granted  to  one  Josue  Heilmann,  since  deceased,  for  the 
sole  use  of  an  invention  of  "  improvements  in  certain  machines  used  for  preparing 
to  be  spun,  cotton,  wool,  and  other  fibrous  materials,  within  England,  and  the  other 
a  therein  mentioned,  for  the  term  of  fourteen  years."     That  since  the  death 
of  Heilmann  the  Letters  Patent  so  granted  to  him,  or  the  beneficial  interest  therein, 
and  ownership  thereof,  had  become  vested  in  the  Petitioner  and  others,  in  divers 
shares.     That  the  invention  of  Heilmann  was  of  great  value,  and  applicable  to  the 
combing  of  cotton,  wool,  and  other  fibrous  substances,   including  waste  silk,  in  a 
manner  [4]  mueh  more  advantageous  than  was  previously  known,  and  the  same  had 
been  v.-ry  extensively  used;  and  the  Petitioner,  and  the  other  persons  interested  in 
such  Patent,  had  been  and  were  desirous  of  extending  the  use  thereof  in  reference 
to  waste  silk,  to  which  it  might  be  applied  with  great  advantage,  if  the  silk,  when 
combed    according   to    Beilmann's    invention,   could   be    afterwards    manufactured 
according  to  the  invention  of  Campbell  and  Gibson,  and  that  such  application  would 

1 >'  great  public  use  and  benefit,  especially  with  regard  to  the  relative  position 

and  progress  of  the  silk  manufacture  in  this  and  in  foreign  countries.  That  cer- 
,ai"  '"'  Her  Majesty's  subjects  in  England,  in  consequence  of  Gibson  and  Campbell 
having  neglected  to  act  on  the  Order  in  their  favour,  by  proceeding  to  obtain  such 
:'  itent,  and  not  having  reason  to  believe  that  such  new  Letters  Patent 
had  been  applied  for  or  would  be  obtained,  had  purchased  from  the  Petitioner  and 
the  other  p.-rsons  interested  in  Heilmann's  Patent,  machines  constructed  according 
to    II  -   invention,  for  the  purpose  of  combing  certain  descriptions  of  silk, 

for  manufacturing  such  silk  when  so  combed,  after  a  manner  which,  it  was 
alleged,  would  infringe  on  the  invention  of  Campbell  and  Gibson  if  protected  by 
oew  Letters  Patent,  and  the  utility  and  advantage  of  which  machines  would  be  very 
greatly  diminished  and  restricted  if  the  silk  so  combed  thereby  could  not  afterwards 
be  manufactured  in  manner  aforesaid.     That  in  or  very  shortly  before  the  month 
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of  April,  1853,  the  Petitioner  first  heard  of  the  application  of  Gibson  and  Camp- 
bell for  new  Letters  Patent,  and  he  thereupon  caused  a  caveat  to  be  entered  at  the 
office  of  the  Solicitor-General  against  the  prolongation  of  [5]  the  original  Letters 
Patent;  and  Gibson  and  Campbell  having,  in  June,  1853,  caused  an  application  to 
be  made  to  the  Solicitor-General  for  his  signature  to  a  warrant  for  the  renewal  of 
such  Letters  Patent,  counsel  on  behalf  of  the  Petitioner  was,  on  the  9th  of  July, 
1853,  heard  before  the  Solicitor-General  in  opposition  to  the  signature  thereof, 
when  the  Solicitor-General  decided  that  it  was  not  competent  to  him  to  take  any 
course  except  attaching  his  signature  to  the  warrant.  That  the  Petitioner  had  been 
informed,  that  Gibson  and  Campbell  were  proceeding  to  obtain  new  Letters  Patent 
in  pursuance  of  the  warrant.  That  the  Petitioner  and  the  persons  interested  in 
Heilmann's  Patent,  and  the  purchasers  of  the  machines,  would  sustain  great  loss 
if  such  new  Letters  Patent  should  be  granted.  That  the  Petitioner  verily  believed 
that  Gibson  and  Campbell  had  abstained,  during  such  period  as  aforesaid,  from 
prosecuting  the  Order  so  made  in  their  favour,  and  from  obtaining  the  actual  grant 
of  new  Letters  Patent  in  pursuance  thereof,  in  the  expectation  of  being  able,  by 
means  of  the  Order,  to  obtain,  in  effect,  the  benefit  of  a  renewal,  without  paying 
the  stamp  duties  and  fees  legally  payable  in  respect  thereof  of  renewed  Letters 
Patent  and  the  proceedings  incident  to  the  making  out  and  grant  of  the  same.  That 
in  consequence  of  the  great  laches  which  Gibson  and  Campbell  had  been  guilty  of, 
their  right  to  such  prolongation  in  pursuance  of  Her  Majesty's  gracious  intentions 
had  been  virtually  forfeited,  and  that  they  had  lost  all  claim  as  against  the  Peti- 
tioner and  the  other  persons  interested  as  aforesaid:  and  the  Petitioner  prayed, 
that  Her  Majesty  would  revoke  Her  Order  in  Council,  and  revoke  and  annul  any 
warrant  which  Her  Majesty  might  have  [6]  caused  to  be  made  for  the  making  of 
any  such  new  Letters  Patent,  or  for  granting  any  such  prolongation  as  aforesaid. 
And  also,  that  Her  Majesty  would  not  grant  any  such  new  Letters  Patent  or  pro- 
longation unto  Gibson  and  Campbell,  or  either  of  them,  or  to  any  other  person  or 
persons  in  respect  of  the  invention  of  Campbell  and  Gibson,  and  for  further  relief. 

This  petition  was  referred  to  the  Judicial  Committee. 

Upon  the  petition  coming  on  for  hearing,  Messrs.  Gibson  and  Campbell,  the 
Patentees,  took  a  preliminary  objection  to  the  jurisdiction  of  the  Judicial  Com- 
mittee to  entertain  it, 

Mr.  Campbell,  Q.C.,  and  Mr.  Drewry,  in  support  of  the  objection. — There  is  no 
jurisdiction  in  the  Judicial  Committee  to  entertain  such  a  petition  as  this.  Their 
jurisdiction  is  statutory  and  of  a  two-fold  character;  first,  as  a  Court  of  appeal, 
under  the  3rd  and  4th  Will.  IV.,  c.  41;  and,  secondly,  power  is  vested  in  them  by 
the  5th  and  6th  Will.  IV.,  c.  83,  to  recommend  the  Crown  to  grant  an  extension  of 
Letters  Patent.  Before  the  passing  of  the  latter  Statute,  the  Crown  had  no  authority 
to  extend  the  original  grant  of  Letters  Patent.  The  fourth  section  empowers  the 
Crown  to  refer  to  the  Judicial  Committee  any  petition  to  extend  Letters  Patent, 
and  to  grant  new  Letters  Patent  for  a  time  not  exceeding  seven  years.  In  the 
present  case  the  requisitions  of  the  Statute  have  been  complied  with;  a  petition 
for  extension  has  been  properly  presented,  referred  to,  and  heard  by  the  Judicial 
Eommittee,  who  made  their  report,  recommending  an  [7]  extension  of  the  term 
of  the  original  Letters  Patent,  which  has  been  confirmed  by  Her  Majesty  in  Council  ; 
the  Judicial  Committee  cannot,  therefore,  now  reverse  its  previous  judgment,  or 
rehear  the  case.  Eajtmdernaravn  Roe  v.  Bijai  Govind  Sing  (1  Moore's  P.C.  Cases, 
117).  It  is  similar  to  the  practice  in  the  House  of  Lords,  where  a  judgment  when 
pronounced  is  conclusive,  and  cannot  be  reversed  or  cancelled,  except  by  Act  of 
Parliament.  Exp.  White  v.  Tommey  (4  H.L.  Cases,  313).  The  original  jurisdiction 
under  the  fourth  section  of  the  Statute  having  been  thus  exercised  and  exhausted, 
there  is  no  power  to  refer  such  a  petition  as  this,  involving  the  rescinding  of  an 
Order  made  bv  Her  Majesty  in  Council  for  a  grant  of  new  Letters  Patent,  or  of  can- 
celling the  grant  alreadv  made.  It  is,  in  fact,  asking  for  the  repeal  of  the  Patent. 
—[Lord  Justice  Knight' Bruce.— Are  we  not  sitting  here  as  Privy  Councillors,  as 
well  as  members  of  the  Judicial  Committee?]— No  power  exists  in  your  Lordships 
in  Patent  cases,  except  as  members  of  the  Judicial  Committee,  and  we  submit  that, 
when  the  report  was  made  by  the  Committee,  its  jurisdiction  as  a  Court  terminated. 
It  is  an  established  principle  of  law,  that  where  a  jurisdiction  is  statutory,  you 
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nn.st  find  .Ik-  jurisdiction,  in  ipsissima  verba.-[LoTd  Justice iKnighl  I fvuce.—U  the 

Patenl  was  sealed,  11  can  only  be  revoked  by  scvre  facta,?  |_Ye8.-[Dr.  Lushing 

The  fourth  section  of  the  3rd  and  lth  Will.  IV.,  c.  41,  empowers  the  Queen  to 

„,-,.,.  any  matter  to  the  Judicial  Committee  for  advice  thereon,  and  under  that 

section  we  have  had  questions  of  an  extraordinary  nature  referred  to  us.J—  ihc 

of  the  fourth  section  of  thai  Statute  was  merely  to  give  the  Crown  power  to 

to  the  Judicial  Com-[8]-mittee  those  matters  which  the  Crown  had  then  juris- 

on  in      Now,  before  the  5th  and  6th  Will.  IV.,  c.  83,  the  Crown  had  no  powei 

,.,,,l   Patents.     1>    is  Dot    pretended  that  the  Order  in  Council  is  wrong,  or 

informal,  or  has  been  improperly  obtained ;  and  certainly  it  ought  not  to  be  dis- 

ind  annulled  by  reason  of  any  subsequenl  matter.     In  any  circumstance^ 

the  Committee  will  not  exercise  a  jurisdiction  to  advise  the  Crown  against  the 

-rant   already  made,  except   upon  such  grounds  as  would  justify  a  repeal  of  the 

|     tenl  by  scire  facias.     The  Order  in  Council  says.  '•  Let  the  Patent  be  pre- 

i  : '•   whi.h  is  in  effeel    an  equitable  -rant   of  the  new  Letters   Patent,  although 

to  complete  it  the  Great  Seal  must  be  affixed. 

Mr.  Malins,  Q.C.,  and  Mr.  Hindmarch,  for  the  Petitioner.— The  argument  on 

the  other  side  proceeds  upon  a  misconception  of  what  this  application  really  is. 

We  do  Dot  controvert  the  position,  that  a  judgment  of  this  Court  is  final;  neither 

wish  the  adjudication  made  upon  the  application  for  an  extension  to  be  re- 

dered,  or  to  urge  that  it  was  not  rightly  decided;  therefore,  we  contend,  that 

the  5th  and  6th  Will.  IV.,  c.  83,  has  nothing  whatever  to  do  with  this  petition.     The 

ground   we   proceed   on    is  this:    that  the  subsequent  conduct  of  the  Patentees   in 

cting  in  take  the  benefit  of  the  recommendation,  by  obtaining  the  sealing  of 

the  new  Letters  Pat   nt  -ranted  to  them,  is  sufficient  to  authorise  this  Committee  to 

mend  the  Crown  to  rescind  the  Order  for  granting  such  new  Letters  Patent. 

The  power  of  the  Crown  to  refer  this  petition  to  the  Judicial  Committee  is  [9]  clearly 

within  the  provisions  of  the  fourth  section  of  the  3rd  and  4th  Will.  IV.,  c.  41,  which 

gives  Ber  Majesty  authority  to  refer  any  matter  whatever  Her  Majesty  may  think 

tit  to  the  Judicial  Committee.     It  would  be  a  most  narrow  construction  to  hold  other- 

In  the  i  case  there  has  been  no  grant;  the  Order  in  Council  merely 

gives  directions  to  prepare  proper  Letters  Patent.     Now,  it  cannot  be  questioned, 

that  until  the  Great  Seal  has  been  affixed  to  the  Letters  Patent  they  are  inoperative, 

and   it    is,  therefore,  competent    for  any  person,  having   an   interest,  to  interpose 

by  petition  to  the  Crown,  to  withhold  the  exercise  of  its  prerogative  in  making  a 

new   -rant.     This,   we  contend,   it  is  competent  to  any  one  to   do  before  the  new 

-   Patent   are  sealed.     At  any  time  the  Crown' can  countermand  the  warrant 

for  sealing.     It  is  analogous  to  a  dedwvus  to  a  Magistrate,  or  the  Commission  of  the 

peace,  which  may  be  terminated  at  any  time.     So  it  was  with  the  Judges,  before  the 

Statute,   l-th  and  1  -It 1 1  Will.  III.,  c.  2,  s.  3,  when  their  commissions  were  "  durante 

him    jihinld." 

Mi.  Campbell,  Q.C.,  in  reply. — The  fourth  sec'ion  of  the  3rd  and  4th  Will.  IV., 
c.  41,  does  ma  apply.  That  section  must  be  read  in  conjunction  with  the  third  sec- 
tion, which  clearly  has  reference  only  to  such  matters  as  could  have  been  before 
that    \  red  by  the  Crown  to  Hie  Privy  Council.     It  cannot  apply  to  the  e\- 

tension  of  Letters  Patent,  because  the  Crown  had  at  the  time  of  the  passing  of  that 
Act  no  power  to  -rant   a  prolongation.     It  is  only  by  the  subsequent  Statute,  5th 
6th  Will.  IV.,  c  83,  s.   1,  that  the  Crown  is  invested  with  such  power,  and  [10] 
Statute  expressly  dire,  ts  that  all  petitions  shall  be  referred  to  the  consideration 
of  the  Judicial  Committee. 

The  Attorney-General  (Sir  Alexander  Cockburn),  for  the  Crown.— No  doubt  can 
ined  thai  this  Court  has  jurisdiction.  The  Crown  refers  this  petition 
to  the  Committee  for  advice,  under  the  fourth  section  of  the  :5rd  and  4th  Will.  IV., 
c  41,  which  musl  be  read  in  its  largesl  sense,  as  giving  the  Crown  power  to  refer 
any  matter  thai  it  shall  think  lit  for  the  consideration  and  advice  of  the  Judicial 
Commm,-,-.  I  be  authority  exercised  by  the  Committee  under  the  Statutes,  5th  and 
6th  Will.  1\..  c.  83,  and  the  7th  and  8th  Vict.,  c.  69,  in  recommending  an  extension 
,,f  ™"  l'a'"1'-  WM  '"  ;|  '/"">'  legislative  character.  Here  the  Committee  has  a 
special  reference  made  to  then,  by  the  Crown,  of  this  petition,  which  prays  Her 
;  v  "'  revoke  ^e  Order  in  Council  for  -ranting  an  extension  of  Letters  Patent, 
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by  reason  of  the  laches  of  the  Patentees.  It  is  undoubtedly  in  the  discretion  of  the 
Crown  to  stay  the  sealing  of  Letters  Patent,  if  any  matter  should  arise,  sufficient, 
in  the  judgment  of  the  Crown,  to  justify  the  exercise  of  such  a  prerogative. 

The  Right  Hon.  Dr.  Lushington. — The  question  which  their  Lordships  have  now 
to  dispose  of,  is  a  preliminary  objection  which  has  been  taken  to  their  hearing  and 
considering  this  petition,  which  has  been  referred  to  them  by  an  Order  in  Council. 
Xuw,  the  case  of  the  Petitioner,  for  the  present  purpose,  may  be  very  briefly  stated. 
It  is  a  petition  praying  that  their  Lordships  will  advise  [11]  Her  Majesty  in  the 
following  terms: — that  she  will  be  pleased  to  revoke  an  Order  in  Council  which 
was  made  in  the  year  1850,  in  pursuance  of  advice  given  by  the  Judicial  Committee 
to  extend  certain  Letters  Patent,  being  the  Patent  in  question,  for  the  term  of  six 
years,  and  also  praying  Her  Majesty  to  revoke  and  annul  any  warrant  which  Her 
Majesty  may  have  authorised  for  the  making  of  any  such  new  Letters  Patent,  or 
for  granting  any  such  prolongation  as  aforesaid  ;  and  also  that  she  will  be  graciously 
pleased  not  to  grant  any  such  new  Letters  Patent  or  prolongation  unto  Gibson  and 
Campbell  or  any  other  person  in  respect  of  the  same;  and  that  Her  Majesty  will 
-rant  the  Petitioner  such  other  relief  as  to  Her  Majesty  might  seem  meet. 

It  appears  that  this  petition  has  been  referred  to  the  Judicial  Committee  by 
an  order  in  Council,  couched  in  the  usual  and  ordinary  terms;  and  if  the  objection 
was  confined  to  the  Judicial  Committee  entertaining  the  substance  of  this  petition, 
under  the  5th  and  6th  Will.  IV.,  c.  83,  it  might  require  serious  consideration  to 
ascertain  the  meaning  and  extent  of  that  Statute;  but  it  is  contended,  on  behalf 
of  the  Petitioner,  that  the  Judicial  Committee  are  bound  by  the  terms  of  the  fourth 
section  of  the  3rd  and  4th  Will.  IV.,  c.  41.  On  the  other  hand,  in  opposition  to 
this  prayer,  it  is  alleged  that  that  Statute  ought  to  be  read  in  a  more  confined 
sense,  and  ought  to  be  considered  as  not  applicable  to  the  case  of  the  renewal  of  a 
Patent,  or  of  anything  with  reference  to  a  Patent  at  all. 

Now  their  Lordships  are  all  of  opinion,  having  read  the  petition,  and  without 
saying  whether  every  part  of  it  which  is  set  forth  would  or  would  not  pro-[12]-perly 
fall  under  their  cognizance,  that  there  is  enough  stated  to  justify  and  require 
them  to  proceed  further  to  the  hearing  of  the  petition,  because  they  apprehend, 
that  the  only  construction  which  can  be  placed  upon  the  fourth  section  of  the  3rd 
and  4th  Will.  IV.,  c.  41,  is  a  construction  which  shall  give  full  and  complete  meaning 
to  the  words  therein  contained,  without  limitation  whatsoever.  That  section  is  as 
fellows : — "  It  shall  be  lawful  for  His  Majesty  to  refer  to  the  said  Judicial  Committee 
for  hearing  or  consideration  any  such  other  matters  whatsoever  as  His  Majesty  shall 
think  fit,  and  such  Committee  shall  thereupon  hear  or  consider  the  same,  and  shall 
advise  His  Majesty  thereon  in  manner  aforesaid."  Now,  these  words  have  already 
been  the  subject,  of  some  discussion  before  the  Judicial  Committee,  and  I  believe 
one  or  two  attempts  were  made  in  the  first  instance  to  impose  a  limitation  upon 
them ;  but  the  Judicial  Committee  were  of  opinion,  though  it  did  not  come  before 
the  public,  that  they  were  not  entitled  to  put  any  limitation  upon  thes6  words,  in 
any  of  the  matters  referred  to  them  by  the  Crown.  The  same  opinion  is  entertained 
by  their  Lordships  upon  the  present  occasion,  namely,  that  they  are  bound  to 
advise  Her  Majesty  as  to  Her  revoking  the  Order  in  Council  and  annulling  any 
warrant  which  Her  Majesty  may  have  caused  to  be  made  for  the  making  of  any  such 
Letters  Patent,  as  prayed  in  the  petition.  Their  Lordships  are  of  opinion,  that 
there  is  enough  in  this  reference  not  merely  to  justify,  but  absolutely  to  require  (hem 
to  proceed,  because  this  is  referred  to  them  by  an  Order  in  Council :  and  the  Order 
in  Council  which  refers  it  to  them,  falls  within  the  purview  of  the  provisions  of  the 
Statute,  3rd  and  4th  Will.  IV.,  c.  41,  sec.  4,  which  [13]  enacts  and  prescribes  what 
shall  be  their  duty,  and  in  compliance  with  that  duty  they  must  entertain  the 
prayer  of  this  Petition,  and  hear  it. 

The  case  of  the  Petitioner  was  then  gone  into.  It  appeared  from  the  evidence, 
that  the  Petitioner,  Schlumberger,  was  a  Frenchman,  resident  in  France,  and  was 
interested,  together  with  others,  in  certain  shares,  in  Letters  Patent  which  had  been 
granted  to  Heilmann,  for  machines  used  for  preparing  to  be  spun,  wool,  cotton, 
and  silk.  No  deed  of  assignment  of  Heilmann's  Patent  to  the  Petitioner  and  his 
oosharers  was  produced,  nor  was  any  agreement  or  contract  to  convey  proved. 
The  only  evidence  of  his  interest  in  the  Patent  was,  that  of  the  manager  of  the  works 
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abroad,  who  deposed,  thai  the  Petitioner  had  some  interesl  in  the  Patent,  though 
to  what  extenl  be  knew  not.  This  witness  also  deposed,  that  he  had  largely  dealt 
with  spinning  manufacturers  in  this  country,  and  entered  into  negotiations  for 
granting  licences  and  the  sale  of  the  Patent  machines,  on  behalf  of  the  Petitioner, 
and  thai  he  was  ignorant,  during  the  negotiations,  that  Gibson  and  Campbell's 
Patent  had  been  extended l  and  although  he  afterwards  learnt  that  fact,  yet  upon 
inquiry  at  the  proper  office  he  found  thai  the  Croat  Seal  had  not  been  affixed, 
which  fact  induced  him  to  go  on  and  to  sell  Heilmann's  Patent  machines,  to  a  very 
large  amount,  namely,  for  flax  to  the  amount  of  £20,000,  wool,  £30,000,  and 
cotton,  £30,000.  It  also  appeared  that  an  action  had  been  brought  by  Gibson 
and  Campbell,  for  an  infringement  of  their  Patent. 

After  this  evidence  had  been  taken,  the  Patentees  [14]  submitted,  that  the 
Petitioner  had  oo  locus  standi  to  entitle  him  to  be  heard. 

Mi.  Campbell,  Q.C.,  and  Mr.  Drewry,  in  support  of  the  objection. — As  an  alien, 
residing  abroad,  the  Petitioner  has  no  locus  standi.  He  has,  moreover,  failed  to 
establish  any  special  interesl  in  Heilmann's  patent.  To  entitle  a  party  to  oppose 
rant  by  the  Crown,  of  Letters  Patent,  lie  must  show  an  interest.  No  instance 
<an  lie  produced  of  an  alien  being  allowed  to  oppose,  unless  he  w^as  a  Patentee,  or 
sted  under  some  Patent  right.  It  is  notorious  that  the  legal  interest  in 
Letters  Patenl  ran  only  be  transferred  by  deed,  or  an  equitable  interest  by  a  written 
agreement.  No  such  instrument  has  been  produced.  The  only  evidence  is  the 
parol  evidence  of  a  witness,  a  sort  of  manager,  who  knows  nothing  at  all  of  the 
Pel  it  toner's  t  itle. 

Mr.  Malins.  Q.C.,  and  Mr.  Hindmarch,  contra. — Sufficient  prima  facie  evidence 
of  title  in  the  Petitioner  has  been  shown.  It  is  not  necessary,  in  a  case  like  the 
present,  to  produce  title  deeds,  any  more  than  that  of  a  landowner  opposing  a 
railway  bill.  The  parol  evidence  establishes,  that  the  Petitioner  had  some  interest 
in  Heilmann's  Patent,  and  that  is  sufficient.  Opposition  against  the  Lord  Chan- 
cellor's affixing  the  Great  Seal  to  Letters  Patent  is  open  to  any  person  having  an 
interest.  Exp.  O'Reily  (1  Ves.  jun.  112).  No  authority  has  been  shown  that  an 
alien  cannot  oppose  a  grant.  Foreigners  can  acquire  all  the  rights  of  Patentees 
in  this  country,  just  as  in  the  case  of  copyright,  and  an  alien  resident  abroad  has 
been  permitted  to  put  the  Court  in  motion.  Ollendorff  v.  Black  (4  De  Gex  and 
Smale,  209). 

[15]  Their  Lordships  inquired  if  the  Attorney-General,  on  the  part  of  the  Crown, 
interposed  any  difficulty  on  the  ground  of  want  of  title  in  the  Petitioner  to  be 
heard. 

The  Attorney-General  [Sir  Alexander  Cockburn]. — No.  Without  admitting  the 
proposition  that  any  foreigner  could  appear,  I  think  in  the  present  case  sufficient 
interesl  has  been  shown. 

The  Right  Hon.  Dr.  Lushington. — Assuming,  for  the  purpose  of  the  argument, 
and  for  thai  purpose  only,  that  a  foreigner  would  have  no  locus  standi  unless  he 
can  show  an  interest,  the  question  then  arises,  whether  a  sufficient  interest  has 
been  shown  upon  the  present  occasion  to  entitle  the  Petitioner  to  be  heard  before 
their  Lordships  upon  the  subjeel  of  this  petition.  Now,  it  is  true,  that  there  is  no 
proof  of  any  assignment,  or  of  any  written  or  verbal  agreement,  for  the  sale  to 
i  it  inner  of  Heilmann's  Patent,  but  distinct  evidence  has  been  given  before 
their  Lordships,  thai  dealings  to  a  very  large  extent  have  taken  place  in  this 
country;  thai  Bales  have  been  made  to  the  amount  of  £80,000  under  this  Patent. 
and  on  behalf  of  persons  connected  with  the  present  Petitioner,  and  of  whom  we 
a  — urn'  the  presenl  Petitioner  to  be  one.  It  has  also  been  proved  to  their  Lord- 
ship- tion,  thai  it  was  in  consequence  of  the  renewal  of  Gibson  and  Camp- 
bell's Patent,  thai  the  Petitioner  was  unable  to  effect  a  further  beneficial  sale  under 
Heilmann's  Patent.  It  appears,  therefore,  to  their  Lordships,  that  the  Petitioner 
bablished  a  Bufficienl  interesl  to  entitle  him  to  lie  heard  on  the  present  occasion, 
•Mid  they  [16]  have  the  more  readily  come  to  that  conclusion,  because  the  Crown 
does  nol  object. 

Evidencs  was  then  gone  into  by  the  Patentees,  to  account  for  the  delay  in  getting 

G  eat  Seal  affixed.  Carpmeal,  a  patenl  agent,  deposed  that  he  had  the  conduct 
of  the   application   for  the   prolongation,   and  thai   the  delav  arose  from  doubts, 
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whether  the  renewed  Patent  was  to  contain  the  recitals  which  were  required  by 
the  old  law,  or  whether  it  was  to  come  under  the  new  practice  then  introduced. 
That  the  omission  of  the  recitals  made  a  considerable  difference  in  the  amount  of 
the  fees,  but  that  those  doubts  were  removed  by  the  Act  of  1852.  That  the  con- 
sequence of  the  delay  in  sealing  was,  that  they  could  not  sue  for  an  infringement. 
It  did  not,  however,  appear  that  the  public  had  suffered  any  damage  by  the  delay. 

The  Right  Hon.  Dr.  Lushington. — Their  Lordships  are  of  opinion,  that  a  great 
and  serious  delay  has  taken  place  in  respect  of  getting  the  Great  Seal  affixed  to 
the  Letters  Patent,  and  that  that  delay  has  not  been  satisfactorily  accounted  for ; 
but  they  are  also  of  opinion,  that  it  has  not  been  established  by  any  evidence 
brought  before  them,  that  the  Petitioner  has  suffered  any  loss  in  consequence  of 
that  delay.  It  has  also  been  the  duty  of  their  Lordships  to  take  into  consideration, 
whether  it  has  been  proved  that  the  public  have  suffered  any  detriment  in  con- 
sequence of  the  delay;  and  it  appears  to  their  Lordships  that  there  is  no  evidence 
to  justify  them  in  coming  to  such  a  conclusion. 

Now,  much  as  their  Lordships  lament  the  delay,  and  [17]  determined  as  they 
are,  so  far  as  lies  in  their  power,  to  prevent  the  recurrence  of  a  transaction  of  this 
sort  in  future,  yet  they  are  not  disposed  to  visit  the  Patentees  with  the  heavy 
penalty  of  the  total  loss  of  the  benefit  of  the  renewal  of  their  Patent.  Under  these 
circumstances,  their  Lordships  are  prepared  to  advise  Her  Majesty  to  dismiss  the 
petition,  upon  the  terms  which  I  am  now  about  to  state. 

They  are  of  opinion,  that  the  Patentees  must  pay  a  sum,  amounting  to  £200, 
to  the  Petitioner  in  consideration  of  the  trouble  and  expense  he  has  been  put  to. 

Their  Lordships  are  also  of  opinion,  that  the  Patentees  must  give  an  under- 
taking not  to  prosecute  for  any  infringement  of  their  Patent  which  may  have 
occurred  from  the  date  of  the  Order  in  Council  up  to  the  present  time.  At  the 
same  time  their  Lordships  must  be  understood  as  expressing  no  opinion  whatever, 
as  to  whether  any  action  or  other  proceedings  would  lie  in  consequence  of  such  in- 
fringement. 

These  conditions  having  been  complied  with,  the  following  report  was  made, 
and  confirmed  by  an  Order  in  Council: 

"  Their  Lordships  agree  humbly  to  report  to  Your  Majesty,  as  their  opinion, 
that  the  petition  ought  to  be  dismissed,  upon  payment  by  Messrs.  Campbell,  the 
Patentees,  to  the  Petitioner,  of  the  sum  of  £200,  and  likewise  upon  the  signing  of 
an  undertaking  by  the  Patentees  not  to  bring  or  prosecute  any  action  or  other 
proceedings  for  any  infringement  of  the  Patent  which  might  have  occurred  between 
the  date  of  the  Order  in  Council  of  the  3rd  of  February,  1851,  and  the  date  of  Her 
Majesty's  Order  dismissing  this  Petition." 

[Mews'  Dig.  tit.  PATENT;  C.  Letters  Patent,  2.  Stalin;/;  F.  Confirmation, 
Renewal,  and  Extension  of  Letters  Patent,  2.  Renewal  and  Extension,  a. 
Generally ;  Judicial  Committee,  Powers  of.- — In  Favour  of  Opposer,  c.  Foreign 
Invention.  S.C.  sub  notn.  Sklumerger,  In  re,  2  Eq.  Rep.  1.  As  to  extension 
generally,  see  Patents,  Designs  and  Trade  Marks  Act  (46  and  47  Yict.  c.  57), 
section  25.  As  to  award  of  lump  sum  as  costs,  see  In  re  Milner's  Patent, 
1854,  9  Moo.  39  ;  In  re  Hill's  Pat.,  1863,  1  Moo.  P.C.  N.S.  258  :  In  re  Johnson's 
Patent,  1871,  L.R.  4  P.C.  75;  8  Moo.  P.C.  (N.S.)  282;  In  rt  Wield's  Patent, 
1871,  L.R.  4  P.C.  89;  8  Moo.  P.C.  (N.S.)  300  ;  Inn  Junes  Patent.  1854.  9  .Moo. 
P.C.   41;  In   re  Hopkinson's  Pat..    1896,    14   R.P.C.    10.] 
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BARNHART  V.  GREENSHIELDS  [1853] 


[18]  ON  APPEAL  FROM  THE  COURT  OF  ERROR  AND  APPEAL 

FOB   WEST  CANADA. 

ROBERT  GEORGE  BARNHART,— Appellant;  JAMES  BLACKWOOD  GREEN- 
SHIELDS,  WILLIAM  BENRT  PATTERSON,  LEWIS  MOFFATT,  and 
ROBERT  BEEKMAN,    -Respondents*  [Dec.  5,  1853]. 

Where  a  tenant  is  in  possession  of  land,  a  purchaser  is  bound  by  all  the  equities 
which  the  tenant  could  enforce  against  the  vendor. 

This  equity  of  the  tenant  extends  not  only  to  interests  connected  with  his 
tenancy,  but   also  to  interests  under  collateral  agreements. 

The  principle  is  the  same  in  both  classes  of  cases,  that  the  possession  of  the 
tenanl  is  notice  thai  he  has  some  interest  in  the  land,  and  a  purchaser  having 
notice  of  that  fact  is  bound  to  inquire  what  that  interest  is  [9  Moo.  P.C.  •'!:'. 
33]. 

But.  a  purchaser  is  not  bound  to  attend  to  vague  rumours,  or  to  statements  by 
mere  strangers.  A  notice  to  be  binding  must  proceed  from  some  person 
interested  in  the  property  [9  Moo.  P.C.  36]. 

B.,  the  owner  of  land  in  West  Canada,  under  a  contract  of  sale  from  the  Chan- 
celloi  ami  scholars  of  King's  College,  being  indebted  to  T.  and  Co.,  induced 
P.  to  assume  the  debt,  and  to  secure  him  from  any  loss  in  consequence  of  such 
imption,  by  deed  poll  endorsed  on  his  original  contract  of  sale,  absolutely 
j  ned  the  land  to  P.  Up  to  the  time  of  this  assignment,  B.  himself  had 
never  been  in  the  actual  possession  of  the  land,  his  father  having  managed 
the  same  as  his  agent.  P.  afterwards,  in  satisfaction  of  certain  debts  due 
by  him,  assigned  the  land  conveyed  to  him  by  B.,  with  other  property,  to 
<i.  This  assignment  was  also  endorsed  on  the  original  contract  of  sale. 
Prior  to  the  execution  of  this  assignment,  G.  made  some  inquiries  about  the 
ownership  of  the  property,  but  it  did  not  appear  that  he  received  any 
information  that  B.  was  the  owner. 

In  a  suit  by  B.  against  P.  and  G.  for  redemption, — Held,  upon  appeal  (affirming 
the  decree  of  the  Court  of  Error  and  Appeal  in  Canada), — 

First.  That,  under  the  circumstances,  the  transaction  between  B.  and  1'.. 
although  in  form  an  absolute  assignment  and  sale,  was  in  effect  a  mortgage 
only. 

-  ond.  That  as  <;.  had  acted  with  proper  bona  fides,  taking  the  assignment 
from  a  party  who  had  the  original  contract  of  sale  in  his  possession,  and 
who  had  taken  an  absolute  assignment  of  that  contract,  he  had  no  notice, 
actual  or  constructive,  of  B.'s  title  [9  Moo.  P.C.  38]. 

>>!> .  Where  the  receipt  of  the  consideration-money  is  acknowledged  in  the 
body  of  the  deed,  it  is  not  the  custom  in  Canada  to  have  an  additional 
acknowledgment  endorsed  on  the  deed  [9  Moo.  P.C.  38,  39]. 

This  was  a  suit  instituted  by  the  Appellant  for  the  redemption  of  an  estate  in 

I  pper  Canada,  assigned  by  [19]  him,  as  he  alleged,  by  way  of  mortgage  to  the 

•atterBon,  who  had,  however,  treated  such  assignment  as  an  absolute 

conveyance,  and  had  himself,  without  notice  to  the  Appellant,  assigned  the  same  to 

the  Respondent .  < rreenshields. 

Tin-  -uii   arose  under  these  circumstances:  — 

In  the  v  0    the  Appellant  contracted  with  the  Chancellor,  President,  and 

Scholars  of  King's  College,  al  York,  in  Upper  Canada,  for  the  purchase  from  them, 

in   fee-simple,  of   the  land   in   question,   for    L-lTiO.   payable  by  instalments.     This 

lent  for  the  purchase  was  duly  carried  into  effect  by  a 'contract  in  writing, 

»th  parties,  on  the  2nd  of  October,    1830.     In  the  month  of  April; 

1834,  the  Appellant,  being  indebted  to  the  firm   of  Fisher,   Hunter,   and  Co.,  of 

"t:    The   Right    Hon.   Mr.   Baron    Parked  the  Right  Hon.  T.  Pemberton 
Leigh,   the   Righl    Hon.   Sir   Edward    Ryan,   Knt.,   and   the   Right    Hon.   Sir   John 
on,  Knt. 
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Montreal,  in  the  sum  of  £296  0s.  3d.,  applied  to  the  Respondent,  Patterson,  his 
brother-in-law,  to  assume  the  debt  for  him,  to  which  Patterson  assented;  and  to 
secure  him  against  any  loss,  the  Appellant,  by  a  deed-poll  under  his  hand  and  seal, 
dated  the  4th  of  April,  1834,  and  endorsed  on  the  contract  of  the  2nd  of  October, 
1830,  absolutely  assigned  to  Patterson,  his  heirs,  executors,  administrators,  and 
assigns,  in  consideration  of  the  sum  of  £-100,  therein  expressed  to  be  [20]  paid  by 
Patterson,  as  well  the  therein  within-written  deed  and  land  therein  mentioned,  as 
also  all  the  Appellant's  right  of  action  on  the  covenant  therein.  It  was  alleged, 
that  this  assignment  was  made  solely  with  a  view  of  securing  Patterson  from  loss 
by  assuming  the  debt  of  the  Appellant  to  Fisher,  Hunter  and  Co.,  and  that  it  was 
understood  between  the  parties  that  the  contract  should  be  re-assigned  to  the 
Appellant,  as  soon  as  he  should  repay  Patterson  the  debt  of  £296  0s.  3d.,  and 
interest  up  to  the  date  of  payment,  together  with  all  such  sums  of  money  as 
Patterson  should  in  the  interim  pay  to  the  Chancellor,  etc.,  of  King's  College,  under 
the  contract  above-mentioned. 

No  money  was  paid  by  Patterson  to  the  Appellant  upon  the  execution  of  this 
assignment,  nor  was  there  any  receipt  endorsed  on  the  contract  for  the  purchase- 
money,  although  it  was  acknowledged  in  the  assignment. 

Patterson  afterwards  became  indebted  to  the  firm  of  Gillespie,  Moffatt,  Jamieson 
and  Co.,  of  Montreal,  in  Lower  Canada,  to  a  large  amount ;  and  the  Respondent. 
Greenshields,  who  was  the  agent  of  the  firm,  requiring  from  Patterson  security 
for  the  same,  Patterson,  to  secure  the  payment  of  such  debt,  as  well  as  of  any  further 
advances  which  the  firm  might  make  to  him,  executed,  on  the  11th  of  December, 
1839,  an  assignment  to  Greenshields,  of  the  contract  of  the  2nd  of  October,  1830, 
which  was  also  endorsed  thereon.  This  assignment  purported  to  be  an  absolute 
assignment ;  though  it  was,  in  fact,  made  only  to  secure  the  debt  then  due  to 
.Gillespie,  Moffatt,  Jamieson  and  Co.  from  Patterson,  and  such  further  advances  as 
they  might  thereafter  make  to  him. 

[21]  Prior  to  the  execution  of  this  last  assignment,  Greenshields  made  some 
casual  inquiries  as  to  the  land  proposed  to  be  conveyed,  and  in  the  course  of  those 
inquiries  was  informed  that  the  same  was  not  the  property  of  Patterson,  but  of  the 
Appellant,  or  of  the  Appellant's  father,  John  Barnhart,  who  in  fact  was  acting  as 
the  Appellant's  agent  in  the  management  thereof.  It  appeared  that  John  Barnhart 
had  been  in  possession,  however,  under  a  lease  from  the  College,  prior  to  the  con- 
tract of  purchase  by  the  Appellant,  and  that  he  had  never  made  any  payment  to 
the  Appellant,  or  accounted  to  him  for  the  rent;  and  Greenshields  took  it  for 
granted  that  Patterson  was  in  possession  of  the  land,  inasmuch  as  he  had  in  his 
possession  the  contract  of  the  2nd  of  October,  1830.  Neither  the  Appellant  nor  his 
father,  nor  Mr.  Freedie,  the  tenant  then  in  actual  possession  of  the  land,  were  privy 
to  the  assignment. 

Greenshields  paid  the  remaining  instalments  due  under  the  contract  of  the  2nd 
of  October,  1830,  to  the  Chancellor,  President,  and  Scholars  of  King's  College,  and 
took  from  them  a  conveyance  to  himself  in  fee,  of  the  land  in  question. 

On  the  12th  of  October,  1841,  the  Appellant  filed  a  Bill  in  the  Court  of  Chancery 
in  Upper  Canada,  against  the  Respondents,  Patterson  and  Greenshields,  stating. 
amongst  other  things,  the  contract  of  the  2nd  of  October,  1830,  and  the  assignment 
to  Patterson,  of  the  4th  of  April,  1834,  that  such  assignment  was  made  solely  with 
the  view  of  securing  Patterson  from  loss,  in  assuming  the  debt  of  the  Appellant  to 
Fisher,  Hunter  and  Co.,  and  that  it  was  understood,  and  fully  agreed  between  the 
Appellant  and  Patterson,  that  the  contract  should  be  re-assigned  to  the  Appellant. 
[22]  as  soon  as  the  Appellant  should  repay  the  debt  of  £296  0s.  3d.  due  to  the  firm 
of  Fisher,  Hunter  and  Co.,  with  interest  up  to  the  day  of  payment,  together  with 
such  sums  of  money,  if  any,  as  the  last-named  Respondent  should,  in  the  interim, 
pay  to  the  Chancellor,  President,  and  Scholars  of  King's  College,  under  the  contract; 
and  the  Bill,  after  setting  out  at  great  length  the  facts  and  circumstances 
before-mentioned,  charged  that  Patterson  was  never  in  possession  of  the  parcel 
of  land  or  any  part  thereof ;  but  that  the  Appellant,  by  himself  and  his 
agents,  had  always  continued  in  possession  from  the  date  of  the  assignment 
op  to  the  present  time,  and  that  such  fact  could  have  been  easily  ascertained  by 
Greenshields,  if  he  had  inquired  who  was  in  possession,  or  if  he  had  inquired 
of    Patterson    respecting    the    same;     that    Greenshields    had    not    at    any    time 
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demanded  possession  of  the  land  from  the  Appellant,  or  from  John  Barnhart   or 
from  any  person  or  persona  acting  on  behalf  of  the  Appellant,  nor  had  Greenshields 
demanded  any  rent  or  other  compensation  for  the  occupation  of  the  parcel  of  land, 
nor  had  be,  or  any  other  person  or  persons  on  his  behalf,  ever  intimated  any  righl 
ke  such  demand.     And  the  Bill  further  charged,  that  at  the  tune  Greenshielda 
fir8l  ttad  notice  of  the  Appellant's  claim  upon  the  land,  there  was  only  due  from 
to  Greenshields  a  Bmall  sum,  and  which  sum  was  secured  upon  other  pro- 
perty hut  Greenshields  and  his  partners,  after  Greenshields  had  such  notice,  made 
advances  of  cash  and  goods  to  Patterson,  which  he  wished  to  charge  upon  the  pre- 
\ml  the  Bill  prayed,  thai  an  account  might  be  taken  of  what,  if  anything, 

ie  !,,  Patters n  the  security  of  the  assignment  made  by  the  Appel-[23]-lant, 

and  of  the  various  Bums  received  by  him  from  the  Appellant,  on  account  of  the 
Liabilities  incurred  by  Patterson  for  the  Appellant  on  such  security,  and  also  an 
account  of  any  sum  or  sums  paid  by  Greenshields,  or  caused  to  be  paid  by  him,  on 
.:  t  of  the'  purchase-money,  to  the  Chancellor,  President,  and  Scholars  of  King's 
College,  in  .Oder  to  procure  the  conveyance  of  the  land:  and  that  the  Appellant 
mighl  !>,■  permitted  to  redeem  the  premises  upon  the  usual  terms;  and  that  the  Re- 
spondents  might  be  decreed  to  convey  the  premises  to  him,  as  the  Court  should  direct, 
free  from  all  incumbrances  by  them  :  and  if  it  should  appear  that  Greenshields  had 
advanced  any  sum  of  money  to  Patterson,  on  the  security  of  the  assignment  from 
Patterson  to  Greenshields,  without  notice  or  fraud  on  the  part  of  Greenshields, 
and  the  Court  should  be  of  opinion  that  Greenshields  was  entitled  to  hold  the 
premises  as  a  security  for  the  same,  then  that  an  account  might  be  taken  of  what, 
it  anything,  was  due  to  him. 

The  Respondent,  Patterson,  put  in  his  answer  to  the  Bill,  and  thereby  in  effect 
admitted,  that,  as  between  himself  and  the  Appellant  an  agreement  existed  as 
alleged  in  the  Bill,  namely,  that  he  was  to  re-assign  the  contract;  but  he  stated, 
that  the  existence  of  any  such  agreement  as  that  the  assignment  made  to  him  was 
upon  condition,  was  wholly  unknown  to  Greenshields,  who  neither  knew  nor  suspected 
that  the  Appellant,  or  his  agent,  was  in  possession  of  the  land,  but  believed  that 
be,  Patterson,  was  in  such  possession. 

The   Respondent,  Greenshields,  by  his   answer,  denied  unequivocally  all  know- 
up  to  the  time  when  the  Bill  was  filed,  that  the  assignment  made  to  Patter- 
son [24]  was  made  upon  any  condition,  or  subject  to  any  such  agreement  as  alleged 
by    the    bill  :     and    swore    that    be    believed    the    same    to    be    absolute    and    un- 
tional;     ami    that    he    had    not    beard    or    been    informed    to   the    contrary; 
that     he     was     always     informed     and     believed     that     Patterson     had     entered 
into  possession  of  the  land  immediately  upon  the  assignment,  and  had  continued 
in  possession,  but  that  he  had  no  knowdedge  how  the  facts  were.     And  he  denied  all 
knowledge  of  the  accounts  between  the  Appellant  and  Patterson;  and  he  stated 
that  Patterson,  on  or  about  the  18th  of  October,  1839,  owed  Gillespie  and  Co.  a 
large  sum,  and  being  desirous  of  obtaining  further  advances  of  goods  and  monies 
from  them,  proposed,  among  other  things,  to  assign  the  land  in  question  to  them 
urity,  on  the  express  understanding,  that  the  firm  of  Gillespie  and  Co.  should 
Pay  ,1"-  balance  due  to  the  Chancellor,  etc.,  of  the  College,  and  that  the  deed  of 
conveyance  should  issue  in  his  name  on  their  behalf;  and  he  stated,  that  he  never 
visited  the  land   in  question  to  his  knowledge,  and  he  denied  all  knowledge  that 
rson  was  not  in  possession  of  the  land,  or  that  the  Appellant  or  John  Barnhart 
was  in  possession,  and  said  that  he  always  believed  that  Patterson  was  in  possession 
of  the  land  up  to  the  time  when  the  Hill  was  filed. 

put  in  his  answer  to  the  amended  Bill,  and  thereby  stated  that  he 
made  no  inquiries  who  was  in  possession  of  the  land,  because  he  took  it  for  granted 
;""1  believed  that  Patterson  was  in  possession,  inasmuch  as  he  held  the  contract 
of  purchase. 

Jesses  were  examined  by  the  Appellant.     Their  testimony  was  conflicting 
of   them,  John   Barn-[25]-hart,  stated  that   he  had  been  in  possession  of  the 
premises  previously  to  and  since  .he  year  1830,  alleging  himself  to  have  been  in 
BU.?  '"^,  *,  ""   hl;  °*  Al»'il.   L834,  as  agent  for  the  Appellant.     Another 

witness,  Bennet,  ,  blacksmith,  unconnected  with  the  parties  and  the  property,  said 
hat  the  Appellant  was  in  possession,  occupying,  apparently  as  owner,  from  183Q 
tdl  the  Ith  o,  April,  1831  :  and  that  from  that  time  till  July,  1845,  John  Barnhart 
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was  in  possession,  though  he,  witness,  did  not  know  whether  he  occupied  as  owner 
or  otherwise.  Charles  Bamhart,  a  brother  of  John  Barnhart,  stated,  that  John 
had  been  in  possession  as  lessee  from  the  Appellant  under  a  lease  for  18  or  19 
years,  or  more,  executed  in  the  year  1845,  and  witnessed  by  himself.  He  also,  and 
a  merchant  named  Hammond,  and  a  labourer  named  William  Phillips,  deposed  to 
certain  loose  conversations  between  the  Respondent,  Greenshields,  and  themselves, 
alleged  to  have  been  casually  held  in  or  about  September,  is.".1.),  when,  as  they 
stated,  the  Kespondent,  Greenshields,  asked  questions  of  them  about  the  land  and 
its  value.  These  witnesses  stated  certain  answers  to  have  been  given  to  such  in- 
quiries, which  were  relied  upon  by  the  Appellant  as  evidence  of  notice  to  the  Ke- 
spondent, Greenshields,  that  either  the  Appellant  or  his  father  was  the  owner  of  the 
land.  The  credit  of  some  of  these  witnesses  was  impeached  on  the  one  hand,  and 
attempted  to  be  supported  on  the  other,  by  the  testimony  of  other  persons  adduced 
for  that  purpose  only. 

The  cause  came  on  to  be  heard  before  the  Vice-Chancellor  of  Upper  Canada, 
and  by  his  decree,  bearing  date  the  26th  of  April,  1850,  it  was  declared,  that 
Patterson  was  mortgagee  of  the  premises,  and  that  [26]  the  Appellant  was  entitled 
to  redeem  the  same,  and  it  was  further  declared,  that  the  premises  were  to  stand 
as  a  security  to  the  Respondent,  Greenshields,  for  the  amount  paid  by  him  to  King's 
College,  and  for  all  advances  made  to  Patterson,  to  the  extent  of  such  sums  as  might 
appear  due  from  the  Appellant  to  Patterson,  on  the  security  of  the  assignment  from 
the  Appellant  to  Patterson.  And  it  was  referred  to  the  Master  to  inquire  what  the 
assignment  from  the  Appellant  to  Patterson  was  intended  to  secure,  and  what  re- 
mained due  for  principal  and  interest  thereon,  as  between  the  Appellant  and  Patter- 
son;  and  in  taking  such  account  the  Master  was  to  disallow  against  the  Respondent, 
Greenshields,  all  payments  made  by  the  Appellant  to  Patterson,  after  notice  of  the 
assignment  to  the  Respondent,  Greenshields.  Also  to  take  an  account  of  what  was 
due  from  the  estate  of  Patterson  to  Greenshields,  on  the  security  in  the  pleadings 
mentioned,  including  what  Greenshields  paid  to  King's  College,  for  the  completion 
of  the  purchase. 

The  Respondent,  Greenshields,  appealed  to  the  Court  of  Error  and  Appeal  at 
Toronto,  against  this  decree,  and  stated  his  reasons  for  such  appeal  as  follows:  — 
First,  because  there  was  no  sufficient  legal  admissible  evidence  that  Patterson  was 
but  a  mortgagee  of  the  premises  in  question,  or  that  Greenshields  had  notice  of 
the  Appellant's  claim  in  respect  thereof,  before  the  making  of  the  mortgage  to 
Greenshields  by  Patterson,  or  indeed  until  after  the  filing  of  the  Appellant's  Bill. 
Second,  because  the  evidence  adduced  by  the  Appellant  to  prove  these  matters,  was 
inadmissible,  and  should  not  have  been  entered  in  the  decree  as  read  on  behalf  of 
the  Appellant.  Third.  [27]  because  the  decree  was  not  such,  as  upon  the  admissible 
evidence  in  the  cause  should  have  been  made,  and  on  the  contraiy,  upon  such 
evidence,  the  decree  should  have  been  more  favourable  to  Greenshields. 

The  present  Appellant,  in  answer  to  the  appeal,  insisted  that  the  decree,  so 
appealed  from,  was  good,  for  the  following,  amongst  other,  reasons: — First.  Be- 
cause the  lands  in  the  pleadings  mentioned  were  conveyed  to  Patterson,  upon  an 
agreement  to  hold  the  same  merely  as  a  security,  subject  to  the  present  Appellant's 
right  to  redeem  the  same,  upon  payment  of  the  mortgage-money  therein  secured. 
Second.  Because  the  agreement  was  in  part  performed,  and  it  would  be  a  fraud 
not  to  complete  the  performance  thereof.  Third.  Because  Greenshields,  prior  to 
and  at  the  time  of  the  execution  of  the  assignment  to  him  in  the  pleadings  mentioned, 
had  notice  of  the  present  Appellant's  equity  of  redemption  in  the  mortgaged  pre- 
mises, and  took  subject  thereto. 

The  appeal  of  the  Respondent,  Greenshields,  came  on  to  be  heard  before  the 
Court  of  Error  and  Appeal  at  Toronto,  before  Chief  Justice  Robinson  and  Justices 
Macauley,  M'Lean,  and  Draper,  and  the  Vice-Chancellors  Esten  and  Spragge  :  and 
by  the  Order  made,  dated  the  10th  of  July,  1851,  it  was  ordered,  that  so  much  of  the 
above  decree,  as  declared  that  the  premises  were  to  stand  as  a  security  to  Green- 
shields, for  the  amount  paid  by  him  to  King's  College,  and  for  all  advances  made  by 
him  to  Patterson,  to  the  extent  of  such  sum  as  might  appear  due  from  the  present 
Appellant  to  Patterson,  on  the  security  of  the  assignment  from  him  to  Patterson  ; 
and  also  so  much  of  the  decree  as  ordered  that  it  should  be  referred  to  the  Master 
to  inquire  what  the  assignment  from  the  [28]  present  Appellant  to  Patterson  was 
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intended  to  secure,  and  whal  remained  due  for  principal  and  interest  thereon,  as 
between  the  Appellant  and  Patterson;  and  also  so  much  of  the  decree  as  ordered 
thai  in  taking  such  aocounl  the  Master  was  to  disallow,  as  against  Greenshields, 
all  payments  made  by  the  presenl  Appellant  to  Patterson,  after  notice  of  the  assign- 
menl  to  Greenshields  in  the  pleadings  mentioned;  and  also  so  much  of  the  decree 
[  it  to  the  Master  to  take  an  aeeonnt  of  what  was  due  from  the  estate  of 
patte,  Greenshields,  on  the  security  in  the  pleadings  mentioned,  including 

what  Greenshields  had  paid  to  King's  College,  for  the  completion  of  the  purchase 
in  the  pleadings  also  mentioned,  should  he  reversed  and  varied;  and  after  further 
reciting  the  decree  appealed  from,  proceeded  as  follows: — and  it  not  appearing 
to  the  Court,  upon  the  bearing  of  the  matter,  that  Greenshields  was  affected  with 
notiee  that  the  assignment  made  by  the  present  Appellant  to  Patterson,  was  made 
ren,  or  intended  to  he  made  or  given,  otherwise  than  as  an  absolute  assignment, 
i    ,iut  declares  thai  the  premises  in  the  original  Bill  of  the  present  Appellant 
mentioned,  and  such  other  lands  (if  any)  as  were  then  held  by  Greenshields,  or 
the  firm,  in  security  for  Buch  advances,  and,  as  had  not  been  conveyed  or  agreed  to 
veyed  absolutely  by   Patterson  to  Greenshields,  or  the  firm  (the  Court  not 
intending  to  disturb  any  sales  theretofore  made  by  Patterson  to  Greenshields,  or 
the    firm,    of    any    lands    which    had    previously    been    held    by    him    or    them,    in 
Becurity    for    advances    made    by    Creenshields,    or    the   firm,    to    Patterson),    were 
t  . .     stand     as     a      security     to     Creenshields,     as     well     for     the     amount     paid 
to     King's    College,    as    for    all    advances    made    to    the    [29]    firm    of    Gillespie 
and  Co.  (of  which  Greenshields  was  a  member),  to  Patterson,  and  remaining  due, 
and  orders  and  decrees  the  same  accordingly.     And  the  Court  further  ordered,  that 
an  account  should  be  taken  by  the  Master  of  what  was  due  from  the  estate  of  Patter- 
son, as  well  in  respect  of  the  monies  paid  to  the  King's  College,  for  the  completion 
of  the  purchase  in  the  pleadings  mentioned,  with  interest  thereon,  as  in  respect  of 
the  advances  made  to  Patterson,  by  the  firm,  or  Greenshields,  with  interest  on  the 
same  respectively,  together  with  his  costs.     The  decree  then  made  provision  for  a 
re-conveyance  of  the  premises  upon  certain  terms. 
The  presenl  appeal  was  brought  from  this  decree. 

The  Appellant  relied  upon  the  following  reason  in  support  of  the  appeal: 
Because  having  regard  to  the  admissions  and  statements  in  the  answer  of  the 
Respondent,  Greenshields,  and  to  the  facts  proved  in  evidence  in  the  cause,  the 
indent,  (ireenshields,  must  be  deemed  and  taken  to  have  had,  before  and  at 

the  tit f  the  execution  of  the  assignment  to  him  of  the  11th  of  December,  1839, 

knowledge,  means  of  information,  and  notice,  that  the  assignment  by  the  Appel- 
lant to  Patterson,  of  the  Ith  of  April,  1834,  was  not  an  absolute  assignment,  but  by 
way  of  mortgage  only,  and.  therefore,  that  the  Respondent,  Greenshields,  took 
subject  to  the  Appellant's  equity  of  redemption. 

Tlic  Respondent,  Greenshields,  alone  appeared  to  the  appeal,  and  supported  the 
decree  appealed  from,  for  the  following  reasons: 

First.  Because  there  was  no  sufficient  admissible  evidence  to  prove  that  Patter- 
son was  on  the  1 1th  of  December,  1839,  a  mortgagee  only,  and  not  the  abso-[30]-lute 
r  of  the  premises  in  question;  and  because  the  evidence  adduced  by  the  Appel- 
lant to  prove  that  Patterson  was  a  mortgagee  only  of  the  premises,  and  that  he  the 
ondent,  Greenshields,  had  notice  of  the  real  nature  of  the  interest  of  Patter- 
son therein,  and  of  the  Appellant's  title  before  the  execution  of  the  indenture  of  the 
1 1th  of  December,  1839,  or  before  the  filing  of  the  Bill,  is  inadmissible. 

■  d.  because,  eve,,  assuming  it  to  be  shown  that  the  assignment  made  by 
the  Appelant  to  Patterson,  was  intended  as  between  those  parties  to  operate  bv 
ige  only,  the  Respondent,  Creenshields,  was  not  bound  or  affected  ill 
equity  by  any  agreement  or  understanding  between  them  to  that  effect;  but  was 
a  purchaser  to.-  valuable  consideration,  who  had  obtained  the  legal  estate  without 
any  ootice  <>t  Buch  agreemenl  or  understanding. 

Mi.  Ih.lt.  <».('..  and  Mr.  hake  Russell,  for  The  Appellant;  and  Mr.  R.  Palmer. 
(».(  and  .Mr.  E.  K.  Karslake,  for  the  Respondent,  Greenshields.— The  points  raised 
in  the  argumenl  upon  the  appeal,  were  two: 

First.  The  question  of  notice ;  tin,,  the  possession  by  a  tenant  affected  a  pur- 
,l,;,7'  v'"1'  ,"'"-  '•'  'h"  "ll"1"  ^teresl  of  the  party  in  possession,  and  bound  the 
purchaser  in  all  respects  with  all  the  equities  the  party  in  possession  had  in  the  land. 
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Bailey  v.  Richardson  (9  Hare,  734),  Taylor  v.  Stibbert  (2  Yes.  jun.  437),  Daniel*  v. 
Darison  (16  Ves.  249),  Allen  v.  Anthony  (1  Mer.  282),  Jones  v.  Smith  (1  Hare,  !•".>. 
[31]  Penny  v.  Watts  (1  Mac.  and  Gor.  151),  Jennings  v.  Moore  (2  Vern.  609),  Oxwith 
v.  Plainer  (2  Vera.  636;  S.C.  Bacon's  Abr. ;  tit.  "  Mortgage,"  (E.)  s.  3),  II anbury  v 
Litchfield  (2  Myl.  and  Keen,  629,  633),  Cornwall's  case  (Toth.  254),  and  Sugden's 
Vend,  and  Pur.,  pp.  473  and  1052,  3,  5  (10th  Edit.),  were  referred  to.  And  upon  the 
parol  evidence  of  notice  it  was  strongly  observed  by  the  Respondent's  counsel,  that 
ii  consisted  only  of  alleged  conversations  which  had  not  been  stated  or  charged 
in  the  Bill,  so  that  it  might  have  been  denied  by  the  answer,  and  did  not  affect 
Greenshields  with  notice  of  Patterson  being  a  mortgagee  only. 

Second.  As  to  the  deed  of  assignment  of  the  4th  of  April,  1834,  being  an  abso- 
lute conveyance,  or  a  mortgage  only,  for  securing  money  lent,  Cripps  v.  Jet  (1  Bro 
C.C.  472,  Tull  v.  Owen  (4  Y.  and  C.C.C.  191),  were  cited. 

It  was  also  objected  by  the  Appellant,  that  there  was  no  endorsement  on  the 
assignment  to  Patterson,  of  the  receipt  of  the  purchase-money;  hut  this  objection 
was  abandoned. 

Judgment  was  postponed,  and  now  delivered  (Dec.  !).  1853)  by 

The  Right  Hon.  T.  Pemberton  Leigh. — The  Appellant  in  this  case  undertakes  to 
make  out  against  the  Respondent,  Greenshields,  two  propositions : 

First.  That  the  transaction  between  himself  (the  Appellant)  and  Patterson, 
though  in  form  an  absolute  sale,  was  in  effect  a  mortgage. 

Second.  That  the  Respondent,  at  the  time  when  he  took  his  security  or  advanced 
his  money  upon  it,  had  notice  that  Patterson  was  only  a  mortgagee. 

[32]  Upon  the  first  point — if  it  were  necessary  to  decide  it,  we  should  perhaps 
take  further  time  for  consideration — our  impression  is,  and  we  shall  assume,  that 
the  evidence  upon  that,  subject  is  sufficient  to  establish  the  Appellant's  case.  Upon 
that  assumption,  we  proceed  to  the  consideration  of  the  second  question. 

It  is  insisted  in  this  ease,  that  there  is  both  actual  and  constructive  notice.  It 
is  safd,  that  the  possession  of  the  property  at  the  time  of  the  assignment  to  the  Re- 
spondent, was  such,  as  of  itself  to  affect  him  with  notice  of  the  Appellant's  title ; 
that  the  Appellant  was  in  possession,  or,  at  all  events,  Patterson  out  of  possession, 
and  that  this  circumstance  was  sufficient  to  put  the  Respondent  upon  inquiry ;  but 
that,  in  addition  to  this,  the  Respondent  is  proved  to  have  had  distinct  notice  from 
several  individuals  of  the  Appellant's  title,  or  if  not,  at  least  information  which 
made  it  his  duty  to  ascertain  by  further  inquiry,  what  the  title  of  Patterson  really 
was. 

We  will  consider  the  law  and  the  evidence,  as  they  apply  to  the  possession  and  to 
the  conversations,  separately. 

With  respect  to  the  effect  of  possession  merely,  we  take  the  law  to  be,  that  if  there 
be  a  tenant  in  possession  of  land,  a  purchaser  is  bound  by  all  the  equities  which  the 
tenant  could  enforce  against  the  vendor,  and  that  the  equity  of  the  tenant  extends 
not  only  to  interests  connected  with  his  tenancy,  as  in  Taylor  v.  Stibbert  (2  Ves.  jun. 
437),  but  also  to  interests  under  collateral  agreements,  as  in  Daniels  v.  Davison 
(16  Ves.  249),  Allen  v.  Anthony  (1  Mer.  282),  the  principle  beiri^-  the  same  in  both 
classes  of  cases;  namely,  that  the  possession  of  the  tenant  is  notice  that  he  has  some 
interest  in  the  land,  and  that  a  pur-[33]-chaser  having  notice  of  that  fact,  is  bound, 
according  to  the  ordinary  rule,  either  to  inquire  what  that  interest  is.  or  to  give 
effect  to  it,  whatever  it  may  be. 

This  is  the  doctrine  to  be  collected  from  the  judgment  of  Lord  Rosslvn,  in  the 
case  of  Taylor  v.  Stibbert  (2  Ves.  jun.  437),  and  from  the  earlier  authority  to  which 
he  refers ;  and  the  decision  itself,  and  the  principles  on  which  it  is  rested,  are  re- 
ferred to  with  approbation,  by  Lord  Redesdale,  in  his  judgment  in  Grofton  v. 
Ormshy  (2  Seh.  and  Lef.  583).  The  language  of  Lord  Eldon.  in  Daniels  v.  Davison 
[16  Ves.  249],  which  was  decided  in  1809,  is  to  the  same  effect;  and  when,  some 
years  afterwards,  in  Allen  v.  Anthony  [1  Mer.  282].  he  had  again  occasion  to  con- 
sider the  subject,  he  states  the  rule  in  these  words: — "It  is  so  far  settled  as  not  t<> 
be  disputed,  that  a  person  purchasing,  when  there  is  a  tenant  in  possession,  if  he 
neglects  to  inquire  into  the  title,  must  take,  subject  to  such  rights  as  the  tenant  may 
have." 

The  rule  is  stated  in  the  same  way  In-  Sir  James  Wigram,  in  his  most  elaborate 
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judgment  in  the  case  of  Jones  v.  Smith  (1  Hare,  60).     "If  a  person  purchases  an 

which  he  knows  to  be  in  the  occupation  of  another  than  the  vendor,  he  is 

bound  l'v  all  the  equities  which  the  party  in  such  occupation  may  have  in  the  land;" 

and.  referring  to  the  authorities  which  I  have  mentioned,  he  adds.  "  for  possession 

is  prima  fan,  evidence  of  a  seisin  in  fee." 

The  last  case  on  the  Bubject,  Bailey  v.  Richardson  (9  Hare,  73-4),  vests  on  precisely 
■  principles;  and  although  in  the  argument  at  the  Bar  it  was  suggested  that 
the  language  of  the  learned  Judge  in  that  case,  goes  further,  and  lays  down  that  it 
is  the  duty  [34]  of  a  purchaser  to  make  inquiries  of  a  tenant  in  possession,  not  only 
for  the  purpose  of  protecting  himself  against  any  interest  of  the  tenant,  but  for  the 
purpose  of  guarding  against  interests  of  other  persons  :  it  is  clear  from  the  context, 
that  Buch  is  nut  the  meaning  of  the  words  used,  and  we  know  from  the  learned  Judge 
himself,  that  he  had  no  intention  of  laying  down  any  such  doctrine. 

[nalll  0  which  we  have  referred,  it  will  he  observed,  that  the  possession 

relied  on  was  the  actual  occupation  of  the  land:  and  that  the  equity  sought  to  be 
reed,  was  on  behalf  of  the  party  so  in  possession. 

There  is  no  authority  in  these  cases  for  the  proposition,  that  notice  of  a  tenancy 
is  notice  of  the  title  of  the  lessor  :  or  that  a  purchaser  neglecting  to  inquire  into  the 
title  of  the  occupier,  is  affected  by  any  other  equities  than  those  which  such  occupier 
may  insist  <>n.  "Whatever  authority  there  is  upon  the  subject,  is  the  other  way.  In 
■h  v.  /'lummer,  as  reported  in  2  Vernon,  636,  it  is  said  to  have  been  ruled,  that 
1  ossession  of  the  under-tenant  was  not  sufficient  to  affect  a  purchaser  with  notice, 
and  that  case  is  generally  regarded  as  a  decision  that  a  purchaser  without  notice 
cannot  be  affected  by  the  circumstance  of  the  vendor  having  been  out  of  possession, 
though  such  want  of  possession  may  have  continued  for  many  years. 

It  must  l»e  observed  of  that  case,  that  it  is  reported  not  only  in  Vernon  and 
Bacon's  Abridgment  [E.  s.  3],  to  which  reports  we  were  referred  at  the  Bar,  but  that 
there  is  a  full  and  apparently  accurate  report  of  it  in  Gilbert's  Equity  Reports,  13, 
by  which  the  decision  appears  to  have  proceeded  entirely  on  the  ground,  that  there 
was  no  covenant  to  surrender  the  copyholds,  and  that  in  [35]  truth  there  was  no  in- 
tention to  include  them  in  the  Plaintiff's  mortgage  ;  so  that  no  question  as  to  notice 
could  arise  for  decision.  But  whatever  may  have  been  the  grounds  of  the  decree  in 
that  case,  it  is  not  improbable  that  dicta  to  the  effect  stated  by  Vernon,  who  seems 
to  have  been  Counsel  in  the  cause,  may  have  fallen  from  Lord  Cowper  :  and,  at  all 
events,  the  rule  itself  appears  to  have  been  adopted  and  recognised  by  the  Courts;  it 
i erred  to  by  Vice-Chancellor  Wigram,  in  Jones  v.  SmitJi  (1  Hare,  63),  and  by 
Lord  St.  Leonards,  in  his  valuahle  Treatise  on  Vendors  and  Purchasers. 

If  we  apply  these  principles  to  the  case  before  us,  there  is  no  doubt  as  to  the 
result. 

There  is  not  the  least  pretence  for  saying  that  the  Appellant  was  ever  in  the  actual 
possession  of  the  land.  Bennett's  statement  to  that  effect,  is  directly  contradicted, 
both  by  John  and  Charles  Barnhart,  and  is  wholly  unworthy  of  attention  ;  as  to  the 
actual  possession,  there  appears  to  be  no  doubt. 

We  take  the  statement  of  John  Barnhart  to  be  so  far  true.  He  says,  that  he  had 
the  management  of  the  property  as  agent  for  the  Appellant;  that  in*  1831,  he  let  it 
to  Proctor,  who  remained  in  possession  till  May.  1834,  when  he  let  it  to  Freedie, 
who  remained  in  possession  till  18-11  ;  sine  which  time  he.  the  witness,  has  been  in 
the  actual  possession.  He  says,  that  the  tenants  paid  their  rents  to  him  as  landlord, 
hut  that  he  made  the  lettingB  and  received  the  rents  as  agent  for  his  son,  the  Appel- 
lant. It  therefore,  that  at  the  date  of  the  assignment  to  the  Respondent^ 
in  1839,  .Mid  of  his  advances,  Freedie  was  the  tenant  in  possession,  by  whose  in- 
te  in  [36]  the  land,  whatever  they  were,  the  Respondent  might  he  bound. 

It  is  no.  Decessary  to  consider  in  what  character  John  Barnhart  let  the  lands  and 
received  the  rents.  The  Btatemenl  that  he  acted  merely  as  agent  for  the  Appellant, 
i.  no,  very  consistent  with  the  fact  that  he  never  accounted  to  his  alleged  principal 
for  a  shilling  ot  the  rets,  or  with  other  passages  in  his  evidence,  and  is  in  direct 
opposition  to  the  oath  o|  Charles  Barnhart.  who  swears,  that  his  father  held  the 
land  under  a  lease  from  the  Appellant,  mad,,  in  the  year  1835,  for  a  term  of  18  or 
}9  v'"rV  "r  '"'-'"I  :  ;""1  **»*  '"'<  Charles  Barnhart,  was  an  attesting  witness  to  the 
lease.     It  is  sufficient  to  say,  that  it,  any  view  of  the  case  there  was  no  possession  of 
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the  land,  which  could  in  any  manner  affect  the  Respondent  with  notice  of  the  Appel- 
lant's title. 

We  now  come  to  the  parol  evidence  of  notice.  Upon  this  subject  the  rule  is 
settled,  that  a  purchaser  is  not  bound  to  attend  to  vague  rumours — to  statements  by 
mere  strangers,  but  that  a  notice,  in  order  to  be  binding,  must  proceed  from  some 
person  interested  in  the  property. 

On  examining  the  evidence,  it  is  found  to  consist  entirely  of  alleged  conversations 
of  different  individuals  with  the  Respondent. 

None  of  these  conversations  are  either  charged  or  in  any  manner  alluded  to  in 
the  Bill,  and  though  the  old  rule  of  the  Court  upon  that  subject  appears  to  have  been 
relaxed,  yet,  in  judging  of  the  weight  to  be  given  to  such  evidence  under  such  circum- 
stances, we  agree  with  the  Respondent's  Counsel,  that  it  must  always  be  remem- 
bered, that  if  such  conversations  had  [37]  been  alleged,  they  might  have  been  denied  ; 
and  if  sworn  to  by  only  a  single  witness,  would  not  have  prevailed  against  the 
Defendant's  denial;  and  that  if  not  denied,  they  might  have  been  explained  by  the 
introduction  by  the  Defendant,  of  other  circumstances,  which  would  altogether  have 
destroyed  their  effect. 

The  first  witness  on  this  subject  (Bennett),  we  wholly  disregard.  His  evidence, 
to  which  we  have  alluded,  on  the  ninth  interrogatory,  is  so  directly  contrary  to  the 
truth,  that  his  loose  testimony  to  the  eighth  is  not  entitled  to  the  smallest  attention. 
His  evidence,  besides,  is  open  to  the  objection  that  the  notice  alleged  to  be  given  by 
him,  proceeds  from  a  person  who  had  no  interest  in  the  property,  and  clearly  knew 
nothing  about  it. 

The  next  witness  to  whom  we  will  refer,  is  Charles  Barnhart,  who  is  the  son  of 
•John,  and  brother  of  the  Appellant.  He  does  not  seem  entitled  to  much  more  credit 
than  Bennett.  But  if  his  statement  be  true,  to  what  does  it  amount?  He  says,  "  I 
told  him  (the  Respondent),  that  the  land  did  not  belong  to  Patterson,  but  that  the 
Plaintiff  had  to  my  knowledge  purchased  it  of  the  College  or  of  the  clergy,  I  am 
not  sure  which;"  he  then  said,  "  Patterson  tells  me  he  has  a  title  for  it;  and  I  said 
["  ]I  do  not  believe  it." 

What  fact  is  there  stated  in  this  conversation  in  the  least  degree  inconsistent  with 
Patterson's  ownership?  The  land  has  been  purchased  by  the  Plaintiff,  and  had  by 
him  been  assigned  to  Patterson,  without  the  knowledge  of  the  witness. 

The  last  witness  on  this  subject  is  Hammond,  against  whom  no  circumstance 
appears  at  all  to  [38]  discredit  him.  His  statement  is  this:  that  in  1839,  the  Re- 
spondent asked  him  who  owned  the  lot  in  question;  Patterson,  or  Barnhart?  "I 
told  him,  I  always  thought  that  Barnhart  owned  it  ;  that  he  had  rented  it  to  one 
Freedie,  and  appeared  to  be  in  possession  of  the  place."  He  then  says,  on  cross 
examination,  "  When  I  mentioned  Barnhart,  I  meant  John  Barnhart,  the  father ;  I 
knew  nothing  of  the  Plaintiff  having  anything  to  do  with  it  :  I  had  no  authority 
from  any  of  the  Barnharts  to  say  who  owned  it,  nor  yet  from  Patterson." 

This  witness  was  a  mere  stranger,  without  any  interest  in  the  estate,  and  so  far 
from  giving  any  notice  of  the  Appellant's  title,  he  was  himself  wholly  ignorant  of  it. 

It  would  be  inconsistent  with  the  security  of  all  property,  and  with  every  rule 
and  principle  of  equity,  upon  such  evidence  as  this,  to  affect  the  conscience  of  a  pur- 
chaser. 

The  Respondent  appears  to  us  to  have  acted  with  proper  bona  fides.  He  took  his 
mortgage  from  a  party  who  had  the  original  contract  in  his  possession  :  who  had 
taken  an  absolute  assignment  of  that  contract,  and  had  himself,  as  it  appeared  by 
the  contract,  paid  all  the  instalments  which  had  been  paid  upon  it.  subsequently  1" 
the  date  of  his  assignment.  We  are  satisfied  that  the  Respondent  had  no  notice, 
actual  or  constructive,  of  the  Appellant's  title. 

The  objection  stated  in  the  opening,  that  there  was  no  endorsement,  on  the 
assignment  to  Patterson,  of  any  receipt  for  the  purchase-money,  was  very  properly 
given  up  in  reply.  The  receipt  is  acknowledged  in  the  body  of  the  deed,  and  it  is 
not  the  custom  in  [39]  Canada,  as  it  is  in  England,  to  have  an  additional  acknow- 
ledgment on  the  back  of  the  deed ;  and  its  absence,  therefore,  affords  no  ground  of 
suspicion. 

We  have  felt  it  due,  both  to  the  importance  of  the  case  in  principle,  the  remark- 
able learning  and  ability  with  which  it  has  been  discussed  by  the  learned  Judges  in 
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„un   below,  and  also  by  the  Counsel  at  this  Bar,  to  go  thus  fully  into  the 
grounds  of  our  opinion  :  but  we  entertain  no  doubt  about  the  case,  and  can  have  no 
ition  in  advising  Her  Majesty  to  affirm  the  decree  complained  of,  with  costs. 

Dig.   tii.   COLONY,  II.  Particular  Colonies,  4.  British  North  America, 
Mortgage    of    Absolute.    Assignment;    tit.    DEED    and    BOND,    A. 
Valimtt  am-  Operation,  1.  General  Principles — Receipt  for  Purchase  Money; 
tit.  MORTGAGE,  B.  Particular  Mortgages  and  Incumbrances,  7.  Of  Colonial 
/.',  Canada;  tit.    NOTICE,   4.   By  Tenancy,   When  Purchaser  bound. 

to  form  of  mortgage,  see  Bell  v.  Carter,  1853,  17  Beav.  11  ;  Douglas 
v.  CulverweU,  L862,  1  l>e  (i.  F.  and  J.  20.  On  point  as  to  sufficiency  of  notice, 
followed  in  Hunt  v.  Luck  (1901),  1  Ch.  45,  and  see  Natal  Land  Co.  v.  Good. 
L868,  LR.  2  P.C.  129 j  5  Moo.  P.C.  (N.S.)  132.] 


///  n   MILNER'S  PATENT*  [Feb.  1,  1354]. 

The  Judicial  Committee  will  exercise  a  discretion  as  to  the  allowance  of  an 
Opposer's  costs  upon  an  abandoned  petition  for  extension  of  Letters  Patent. 

A  gi">*  Mini  allowed  for  costs  of  Opposers,  instead  of  referring  their  costs  to 
taxation. 

An  affidavit  of  merits  by  the  Petitioner  upon  the  question  of  costs,  rejected,  as 
no  copy  had  been  served  upon  the  Opposers. 

In  this  Patent  the  petition  was  withdrawn  before  the  hearing,  and  the  question 
1 1 1 1 \\  raised  was,  whether  the  Opposers  were  entitled  to  costs,  consequent  upon 
such  withdrawal,  as  of  course. 

Mr.  Webster,  for  the  Petitioner,  contended  that  it  was  not  a  matter  of  course  to 

allow  the  opposers  costs  before  hearing,  but  one  of  discretion  (a).     That  there  was 

no  power  by  the  Patent  Extension  Act,  5th  and  6th  Will.  IV.,  c.  83,  in  the  Com-[40]- 

and  that  the  3rd  and  4th  Will.  IV.,  c.  41,  s.  15,  which  authorised 

Judicial  Committee  to  award  costs,  did  not  apply  to  Patents,  but  to  Colonial 
appeals  only.  That  to  grant  costs  upon  the  withdrawal,  would  be  pernicious,  as  it- 
would  induce  parties  to  persevere  in  the  petition  instead  of  withdrawing;  and  he 
referred  to  an  affidavit  of  merits  explaining  the  reason  of  the  withdrawal. 

Mr.  Phipson,  for  the  Opponents,  objected  to  the  reception  of  the  affidavit,  as  the 
Opponent-  had  not  been  served  with  a  copy. — [The  Lord  Justice  Knight  Bruce. — 
The  affidavit  cannot  be  sued  against  the  Opponents,  without  giving  them  an  oppor- 
tunity of  answering  it.] — We  submit,  that  the  withdrawal  of  a  petition  after  notice 
of  hearing,  upon  a  threatened  opposition,  is  like  letting  judgment  go  by  default. 
which  confesses  the  action.  The  presumption  is  in  favour  of  the  Opponents. — 
[Lord  Justice  Knight  Bruce. — It  is  the  same  as  electing  to  be  nonsuited  on  the  eve 
of  trial.] 

The  Attorney-General  (Sir  Alexander  Cockburn)  appeared  for  the  Crown,  but 
took  no  pa  1 1  iii  the  discussion. 

Their  Lordships  inquired  what  the  probable  amount  of  one  set  of  costs  was,  and 
d  thai  they  amounted  to  about  £60. 

The  Lord  Justice  Knighl  Bruce. — Their  Lordships  have  heretofore  exercised, 
a"(1  '  '  think  that  thev  ought  to  exercise,  a  judicial  discretion  as  to  costs. 

in  cases  of  abandonment,  of  this  description.  The  presumption,  as  the  Opponents' 
[41]  Counsel  hae  properly  said,  is  in  their  favour  upon  the  question  of  costs,  and 
nothing  has  taken  place  to  remove  or  weaken  that  presumption.  Their  Lordships 
ion,  that  the  Opponents,  viev,  ing  them  as  one  body,  are  entitled  to  one  Bel 
of  costs,  and  their  Lordships  are  disposed  to  ■jive  the  Petitioner's  Counsel  the  option 

1   Pre8«  '  '  :    T1"'  L,,nl  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan. 

,l"'  ,'',,',1  Justice  Tunic,  and  the  Righl  Hon.  Sir  John  Dodson,  Knt. 
(a)   Mackintosh's  Pat;    I   Webs.  Pat.  Rep.  730  n. ;  and  see  In  re  Bridson's  Pat. 
1  M"""  -  P  '     (  :i"      !'r-'  :  ;"  ''  Hornby's  Pat.  7  Moore's  P.C.  Cases,  503. 
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of  paying  the  sum  of  £60,  now  fixed  for  cost-;,  or  to  have  them  taxed  under  an  order 
of  this  Court. 

The  Petitioner  electing  not  to  tax,  an  order  was  made  for  the  payment  by  him 
of  £60  for  costs. 

[Mews'  Dig.  tit.  PATENT,  F.  Confirmation,  Renewal  and  Extension;  2.  Rem  wal 
and  Extension;  e.  Practice  on  Application  for,  Costs  of  Opposition,  Affidavit. 
As  to  award  of  lump  sum  as  costs,  see  note  to  In  re  Schlumberger,  L853,  9  Moo. 
P.C.  17.  As  to  costs  where  petition  withdrawn,  see  In  re.  Mackintosh's  Patent, 
18:57,  1  Webster  P.C.  739;  In  re  Bridson's  Pat.,  1852,  7  Moo.  P.C.  199;  In  re 
Hornby's  Pat.,  1853,  ib.  503  ;  In  re  Morgan  Brown's  Patent,  1886,  3  R.P.C.  212.] 


In  re  JONES"  PATENT*  [Feb.  8,  L854]. 

Where  there  were  two  Opponents  to  an  application  for  a  prolongation  of  a 
patent  upon  substantially  the  same  grounds  of  objection,  the  Judicial  Com- 
mittee, upon  a  successful  opposition,  allowed  a  gross  sum  for  the  costs  of  both 
parties. 

Opponents'  costs  directed  to  be  taxed  at  £100,  and  divided  between  the 
Opponents. 

In  this  application  for  a  prolongation,  the  Petitioners  (the  assignees  of  the 
Patentee)  failed  in  establishing  their  case.  It  appeared  that  the  chief  merit  of  the 
Petitioners'  invention  for  manufacturing  starch,  had  been  known  prior  to  the 
Petitioners'  grant,  and  that  an  action  had  been  brought  against  one  Berger,  in  the 
Court  of  Common  Pleas,  for  an  infringement;  [42]  when  the  jury,  upon  the  point 
of  novelty,  and  the  claim  of  the  Petitioner  being  the  first  inventor,  found  a  verdict 
for  the  Defendant.  Upon  these  facts,  their  Lordships  were  of  opinion,  that  as  there 
was  a  want  of  novelty  there  were  no  merits  to  entitle  the  Petitioners  to  an  extension, 
and  stopped  the  case.  Caveats  had  been  entered  by  two  sets  of  Opposers,  and 
separate  objections  filed  by  them.  These  objections  were  in  substance  the  same, 
namely,  the  want  of  novelty  and  adequacy  of  remuneration. 

The  Opposers  applied  for  costs  of  opposition. 

Mr.  Atherton,  Q.C.,  Mr.  Montagu  Smith,  and  Mr.  Chance,  for  the  Petitioner. 

Mr.  Serjeant  Channell,  for  the  Opponents,  Messrs.  Irvine  and  Co. 

Sir  Frederick  Thesiger,  Q.C.,  and  Mr.  Grove,  Q.C.,  for  the  Opponent, 
Wotherspoon. 

The  Attorney-General  (Sir  Alexander  Cockburn),  for  the  Crown. 

Mr.  Baron  Parke. — It  being  a  fair  case  in  which  there  should  be  opposition,  it 
ought  not  to  be  made  at  the  expense  of  the  parties  opposing.  Their  Lordships  in 
cases  of  this  kind  find  it  exceedingly  difficult  to  decide  every  minute  question  with 
respect  to  costs.  They  are  of  opinion,  that  in  this  case  it  was  very  proper,  not  only 
that  the  Attorney-General,  but  the  persona  interested  in  the  subject  to  which  the 
Patent  applies,  should  come  forward  to  oppose  the  extension.  Of  course  complete 
justice  cannot  be  done  unless  parties  so  interested  come  forward,  for  otherwise 
we  should  not  [43]  have  known  several  of  those  matters  upon  which  our  opinion  now 
proceeds.  We  think  that  this  is  a  case  in  which  the  parties  applying  for  an  ex- 
tension of  the  Patent  had  no  reasonable  ground  for  making  such  application,  and 
they  ought,  therefore,  to  pay  some  of  the  costs  of  the  Opponents.  We  do  not,  how- 
ever, see  any  reason  for  allowing  two  sets  of  costs,  and  with  a  view  of  doing  jut 
their  Lordships  think  these  costs  ought  to  ho  taxed  at  £100,  and  divided  between 
the  two  opposing  parties. 

[Mews'  Dig.  tit.  PATENT,  F.  Confirmation,  Renewal  and  Extension  of  I.ktters 

*  Present :  The  Bight  Hon.  Mr.  Baron  Parke,  the  Bight  Hon.  Dr.  Lushington, 
the  Bight  Hon.  T.  Pemberton  Leigh,  and  the  Right  Hon.  Sir  Edward  Ryan,  Knt. 
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1'atkm.  e.  l'f"ctu't  on  Application  for,  Costs  of  Opposition.     As  to  award  of 
lump  sum  as  costs,  see  aote  to  In  re  Schlwnberger,  9  Moo.  P.C.  17. 


In  n    AT  PES  PATENT*  [Feb.  8,  1851]. 

Section  25  of  the  15th  and  L6th  Vict.,  c.  83,  enacts  "  that  no  Letters  Patent  for 
or  in  respect  of  an  invention  for  which  any  such  Patent  or  like  privileges 
shall  have  been  obtained  in  any  foreign  country,  and  which  shall  be  granted 
in  the  United  Kingdom,  from  the  expiration  of  the  term  for  which  such 
Letters  Patent  or  privilege  was  granted  or  was  in  force,  shall  be  of  any 
validity.''  The  16  and  17th  Viet.,  c.  115,  s.  7,  declared  and  enacted,  that 
new  Letters  Patent  granted  by  way  of  prolongation,  should  be  granted  accord- 
ing to  the  provisions  of  the  15th  and  16th  Vict.,  c.  83. 

Application  was  made  under  the  5th  and  6th  Will.  IV.,  c.  83,  and  2nd  and 
3rd  Vict.,  c.  69,  by  the  assignees  of  a  patentee  for  extension  of  an  English 
Patent  for  a  foreign  importation  patented  in  France.  At  the  date  of  the 
application  the  French  Patent  had  expired.  Held,  dismissing  the  Petition, 
that  as  the  foreign  Patent  had  expired,  no  renewed  grant  would  be  valid 
by  section  25  of  the  15th  and  16th  Vict.,  c.  83,  as  section  7  of  the  16th  and 
17th  Vict.,  c.  113,  made  an  extended  Patent  a  new  Patent,  within  the  pro- 
visions of  section  25  of  the  15th  and  16th  Vict.,  c.  83. 

Tin-  application  by  the  assignees  of  Bernard  Aube,  a  Frenchman,  for 

an  extension  of  the  term  of  Letters  Patent  granted  to  him  for  "  improvements  in 
[44]  the  preparation  of  woollen  and  other  stuffs,  and  in  the  process  of  obtaining  the 
materials  used  for  that  purpose."     Xo  caveat  was  entered  in  opposition. 

Sir  Frederick  Thesiger,  Q.C.,  and  Mr.  Montagu  Smith,  for  the  Petitioners. 

The  Attorney-General  (Sir  Alexander  Cockburn)  appeared  for  the  Crown. 

Upon  the  petition  being  opened,  it  appeared,  that  the  Patent  was  founded  upon 
a  foreign  importation  which  had  been  patented  in  France,  and  that  the  French 
Patent  had  expired. 

Mr.  Baron  Parke. — A  doubt  occurs  to  us  whether,  if  an  extension  of  this  Patent 
ctually  granted,  such  extension  being  in  substance  a  new  Patent,  it  would 
not  be  void  by  the  proviso  contained  in  section  25  of  the  15th  and  16th  Vict.,  c. 
83,  which  enacts,  "  that  no  Letters  Patent  for  or  in  respect  of  any  invention  for  which 
any  such  Patent  or  like  privileges  as  aforesaid  shall  have  been  obtained  in  anv 
jn  country,  and  which  shall  be  granted  in  the  said  United  Kingdom  after  the 
expiration  of  the  term  for  which  such  Patent  or  privilege  was  granted  or  was  in 
force,  Bhall  be  of  any  validity." 

Sir  Frederick  Thesiger.— That  Bection  does  not  apply.  It  can  onlv  affect 
Patents  granted  subsequent  to  the  passing  of  such  Statute.  '  The  Statutes,  5th  and 
6th  W  ill.  I\  ..  c  83,  and  the  7th  and  8th  Vict.,  c.  69,  enabling  the  Judicial  Committee 
to  recommend  an  extension,  was  passed  before  this  Patent  was  taken  out,  and  the 
patentee  [45]  partly  relied  upon  an  extension,  if  the  Patent  did  not  turn  out  re- 
munerative within  the  fourteen  years.— [Mr.  Pemberton  Leigh:  The  16th  and  17th 
Vict.,  c.  115,  s.  7,  providing  for  the  making  and  sealing  of  new  Letters  Patent, 
mako  an  extended  Patent,  a  new  Patent.  Mr.  Baron  Parke:  That  section  seems  to 
n  ot  Letters  Patent  on  the  same  ground  as  if  new  Letters  Patent  were 
granted.  It  a  Patent  l8  extended,  it  is  upon  i he  footing  of  a  new  Patent."]— If  there 
is  any  doubt,  a  prolongation  ought  to  be  -ranted. 

■J*  '  ;rk*'     TI;'V'  ,""'f,sllil,s  a™  all  of  opinion,  that  this  is  a  case  which 

is  either  expressly  provided  for  by  the  Statute.  15th  and  16th  Vict.  c.  83  or  if 
.  ol  expressly  provided  for,  yet  it  is  a  case  in  which,  if  the  Crown  granted  an  cx- 

.  ''  N':  T|!"':"-;1"  "'"I  Mf.  Baron  Parke,  the  Right  Hon.  Dr.  Lushington, 
the  Righl  lb,,,  1.  Pemberton  Leigh,  and  the  Right  Hon.  Sir  Edward  Ryan,  Knt 
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tension  of  the  Letters  Patent,  which  by  the  16th  and  17th  Vict.,  c.  115,  s.  7,  is 
equivalent  to  an  entirely  new  Patent,  such  grant  would  be  void.  Their  Lordships 
cannot,  therefore,  recommend  Her  Majesty  to  accede  to  this  application  (see  "  In  re 
Budmer's  Patent,"  8  Moore's  P.C.  Cases,  282). 

[Mews'  Dig.  tit.  PATENT;  F.  Confirmation,  Renewal,  Extension;  c.  Foreign 
Invention.  When  Foreign  Patent  expired.  As  to  grant  of  extended  term  being 
new  grant  see  Hon  /ball's  Patent,  1855,  9  Moo.  P.C.  at  p.  387.] 


[46]  ON  APPEAL  FROM  THE  SUPREME  COURT  AT  CALCUTTA. 

RAMCHURN     MULLICK,— Appellant;     LUCHMEECHUND     RADAKISSEN     and 
GOBIND  DOSS,— Responde?its  *  [Feb.  14,  15,  1854]. 

A  foreign  Bill  of  Exchange,  payable  after  sight,  must  be  presented  for  accept- 
ance ;  and  although  there  is  no  limited  time  defined  by  Statute  for  present- 
ment, and  no  usage  of  trade  to  fix  the  time,  yet  such  Bill  must  be  presented 
within  a  reasonable  time  [9  Moo.  P.C.  65]. 

What  constitutes  a  reasonable  time  is  a  mixed  question  of  law  and  fact  for  the 
determination  of  the  Court  and  the  jury  [9  Moo.  P.C.  66]. 

A  Bill  of  Exchange  was  drawn  at  Calcutta  on  the  16th  of  February,  1848,  by 
L.  R.  and  Co.  oji  D.  and  Co.  at  Hong  Kong,  payable  sixty  days  after  sight, 
and  endorsed  by  L.  R.  and  Co.  to  M.,  or  order.  M.,  in  consequence  of  the 
depressed  state  of  the  money  market  at  Calcutta,  and  the  unsaleableness  of 
Bills  on  China  at  that  time  at  Calcutta,  kept  the  Bill  for  five  months  and 
nine  days,  and  then  sold  it  to  R.  M.,  who  did  not  present  it  for  acceptance 
at  Hong  Kong  till  the  24th  of  October  in  that  year,  when  D.  and  Co.  refused 
to  accept  it. 

Held,  First,  That  the  presentation  of  the  Bill  for  acceptance  was  not  made  within 
a  reasonable  time,  and  that  L.  R.  and  Co.,  the  drawers,  were  discharged  [9 
Moo.  P.C.  67]. 

Second.  That  the  want  of  presentment  was  not  executed  by  reason  of  the  drawers 
continuing  solvent  from  the  date  of  the  Bill  to  the  presentment,  or  that  no 
actual  damage  was  caused  to  them  by  the  delay  [9  Moo.  P.C.  68]. 

This  Court  will  not  reverse  the  finding  of  a  jury  or  of  a  Court  thai  sits  as  a 
jury  upon  a  question  of  fact,  unless  perfectly  satisfied  that  they  were  wrong, 
as,  from  their  knowledge  of  the  local  circumstances  and  the  character  and 
appearance  of  the  witnesses,  they  are  better  able  to  form  a  correct  opinion 
than  the  appellate  tribunal  [9  Moo.  P.C.  67]. 

This  was  an  action  of  assumpsit  on  a  foreign  Bill  of  Exchange,  brought  by  the 
Appellant,  as  endorsee,  [47]  against  the  Respondents,  as  drawers.  The  Bill  was 
drawn  at  Calcutta,  on  the  16th  of  February,  1848,  for  $37,840  31c,  on  Dent  and 
Co.,  at  Hong  Kong,  in  respect  of  certain  opium  consigned  to  them,  })ayable  to  the 
Respondents,  or  order,  sixty  days  after  sight,  and  endorsed  by  them,  in  blank,  and 
delivered  to  Muttyloll  Seal,  and  by  him  endorsed  to  the  Appellant. 

The  Bill  was  transmitted  to  Hong  Kongj  and  [presented  on  the  21th  of  October 
in  that  year,  to  Messrs.  Dent  and  Co.,  for  acceptance,  who  refused  to  accept  the 
same,  whereupon  the  Bill  was  protested  in  due  form  at  Hong  Kong,  and  notice 
thereof  was  served  on  the  Respondents,  at  their  house  of  business  in  Calcutta,  by 
the  Appellant.  The  Respondents,  however,  refused  to  pay  the  amount  due  on  the 
Bill,  whereupon  the  Appellant,  as  indorsee,  brought  an  action  of  assumpsit  against 
them,  as  drawers  and  endorsers,  in  the  Supreme  Court  of  Calcutta. 

The  first  count  of  the  plaint,  was  a  special  count  declaring  on  the  Bill  of  Ex- 
change; that  the  Defendants,  on  the  16th  of  February.  18-18.  at  Calcutta,  using  the 
name,  style  or  firm  of  Luchmeechund  Radakissen,  made  their  Bill  of  Exchange  in 
writing,  and  directed  the  same  to  certain  persons  at  Hong  Ron--,  to  wit,  in  China. 

*  Present:  The  Right  Hon.  Mr.  Baron  Parke,  the  Right  Hon.  Dr.  Lushington, 
the  Right  Hon.  T.  Pemberton  Leigh,  and  the  Right  Hon.  Sir  Edward  Ryan,  Knt. 
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therein  designated  by  the  name  or  description  of  Messrs.  Dent  and  Co.,  and  thereby 
.uid  Co,  to  pay,  to  the  order  of  themselves,  the  Defendants, 

tsh  dollars  37,840  and  31  cents,  sixty  days  after  sighl  of  their  the  Defendants' 

Bill  of  Exchange  (second  and  third,  of  same  tenor  and  date,  not  being  paid), 
which  period  had  then  elapsed,  and  the  Defendants,  by  and  under  their  name  or 

nation  of  Luchmeechund   Radakissen,  then  endorsed  the  Bill  of  Exchange  to 
iIk  [48]  Plaintiff,  and  the  Bill  was  afterwards,  on  the  24th  of  October,  in  the  year 

foresaid,  presented  to  Messrs.  Dent  and  Co.  for  their  acceptance  thereof,  but 

-  1 1,  i,t  and  Co.  then  refused  to  accept  the  same,  nor  did  nor  would  they  then 
or  at  any  other  time  accept  the  second  or  third  Bill  of  Exchange  in  the  Bill  men- 
tioned,  or  either  of  them,  whereupon  the  Bill  was  then  duly  protested  for  non- 
ptance  thereof,  of  all  which  the  Defendants  then  had  due  notice,  and  then 
promised  the  Plaintiff  to  pay  him  the  amount  of  the  Bill,  with  interest,  re-exchange, 
and  charges  t hereon,  on  request,  etc. 

The  Respondents  tiled  eleven  pleas  to  the  plaint,  ten  of  which  were  pleaded  to 
the  tirst,  or  special  count.  By  the  first  and  second  pleas,  they  pleaded  that  the 
i;  ypondents  did  not  make  or  endorse  the  Bill;  and  by  their  third  and  fourth  pleas, 
that  the  Bill  was  not  duly  protested,  and  due  notice  was  not  given'  of  its  non-accept- 
:  by  the  fifth  plea,  that  one  Muttyloll  Seal  induced  the  Respondents  to  make  and 
blank  endorse  the  Bill  by  an  untrue  statement,  set  forth  in  the  plea,  for  a  special 
purpose  therein  stated;  that  there  was  no  other  consideration  for  making  or  em 
dorsing  the  Bill  :  and  thai  Muttyloll  Seal,  in  contravention  of  such  purpose,  delivered 
the  same  to  the  Appellant;  and  that  the  Appellant,  at  the  time  of  taking  the  same, 
had  notice  of  the  other  facts.  The  sixth  plea  was  similar  to  the  fifth,  stating  that 
the  Appellant  took  the  Bill  after  it  became  over-due.  The  seventh  was  a  similar 
plea  to  the  fifth,  stating  that  the  Appellant  took  and  held  the  Bill  without  con- 
sideration.    The  eighth  plea  was,  that    Muttyloll  Seal  obtained  the  Bill  from  the 

ndente  by  fraud,  covin,  and  misrepresentation,  and  without  con-[49]-sidera- 
tion,  and  delivered  the  same,  blank  endorsed  by  the  Respondents,  to  the  Appellant, 
and  that  the  Appellant  took  the  Bill  with  notice  of  the  above  facts.  The  ninth  plea 
similar  to  the  eighth,  stating  that  the  Appellant  took  the  Bill  when  overdue. 
The  tenth  plea  was  similar  to  the  eighth,  stating  that  the  Appellant  took  and  held 
the  Bill  without  consideration.  The  eleventh  plea  to  the  residue  of  the  plaint, 
['leaded  Qon  assumpsit. 

A  replication  was  filed  by  the  Appellant,  to  the  1st,  2nd,  3rd,  4th,  5th,  6th,  7th, 
8th,  and   11th  pleas;   and  a  demurrer  to  the  9th  and  10th  pleas.       The  demurrer 

■  i  tuled  by  the  Court,  and,  in  consequence,  a  further  replication  was  filed  to 
the  0th  and  10th  pleas. 

By  a  rule  of  the  Supreme  Court,  leave  was  given  to  the  Respondents  to  file  an 
additional  plea,  "traversing  the  due  and  regular  presentment  of  the  Bill  of  Ex- 
cl-angt  ceptance,  upon   payment  of  costs,  and  upon  the  Defendants  under- 

taking to  admit  the  protest  of  the  Bill  as  conclusive  evidence  of  the  presentment  at 
th<  date  therein  mem  ioned,  and  proceed  to  trial  in  the  next  term,  if  required."  This 
additional  plea  was  as  follows:  — "  And  for  a  further  plea  as  to  the  first  count,  the 
Defendants  say,  that  the  Bill  in  that  count  mentioned  was  not  duly  and  within  a 
reasonable  and  proper  time  in  thai  behalf  presented  to  Messrs.  Dent  and  Co.  for 
their  acceptance  tie  in   thai   counl   alleged,  and  of  this  the  Defendants  put 

themselves  upon  t  he  <  'on  n .  etc." 

me  on   U<r  trial  (mi  the    llth   of  August,    1849,  when  the  Supreme 
:  •  after  the  examination  of  witnesses  and  of  the  documentary  proofs  which 

"i    in  evidence.  found  a   verdict   f,,r  the  [50]   Respondents  on'  the  additional 
plea,  and  on  the  pha  to  the  common  cunt,  and  a  verdict  for  the  Appellant  on  all 

ter  issues.    Ami  the  Court  found  specially,  and  declared,  in  giving  the  verdict, 

•'I'h-'  'In    Itill  of  Exchange  was  not  presented  to  the  drawees  within  a  reasonable 

That  there  was  m,  proof  of  any  resulting  damage.     That  it  was  proved  that 

•he  d:  and   still    remained  solvent,  and  that   there  was  no  proof  of 

any  failure  of  any  party  to  the  Bill." 

A  uew  trial  was  afterwards  ordered  by  the  Supreme  Court,  on  the  consent  of 
both  parties,  and  the  costs  of  the  former  trial  were  directed  to  form  part  of  the 

III    I  In-    e.i  | 

On  the  21s1  of  December,   1850,  the  cause  was  tried  again.     It  appeared  from 
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the  evidence  of  the  witnesses,  that  Muttyloll  Seal  had  the  Bill  of  Exchange  for 
value  from  the  Respondents,  on  the  16th  of  February,  1848;  and  that  he  took  the 
Hill,  not  with  the  view  of  remitting  it  to  China,  but  of  selling  it  in  Calcutta ;  and 
that  he  held  the  Bill  until  the  25th  of  July,  in  that  year,  when  he  sold  it  to  the 
Appellant,  who  forwarded  it  for  acceptance,  by  the  China  mail  steamer  on  the  7th 
of  September,  in  that  year;  and  that  the  Bill  arrived  al  Hon--  Kong,  in  October, 
and  was  presented  for  acceptance  to  Dent  and  Co.,  on  the  24th  of  thai  month, 
then  refused  to  accept  it.  Evidence  of  the  state  of  the  money  market  at  that  time 
wa;  given;  from  which  it  appeared,  that  the  early  part  of  the  year  1848  was  a 
period  of  great  commercial  difficulty  and  mistrust  in  Calcutta,  and  that  great 
difficulty  was  experienced  in  selling  Bills  on  China,  uncovered  by  shipping  docu- 
ments accompanying  such  Bills.  It  was  also  in  evidence,  that  Mutty-[51]-loll  Seal 
had  ineffectually  endeavoured  to  dispose  of  the  Bill  before  he  sold  it  to  the  Appel- 
lant;  that  there  was  a  monthly  mail  to  China,  by  a  steam-vessel  leaving  Calcutta  at 
the  beginning  of  each  month,  and  that  the  Appellant  held  the  Bill  over  the  departure 
of  one  mail,  though  he  forwarded  it  by  the  next.  It  was  also  in  evidence,  that  there 
was-,  no  definite  custom  or  usage  in  regard  to  the  time  for  sending  foreign  sight 
Bills  for  acceptance.  The  witnesses  all  agreed,  that  but  for  the  state  of  commercial 
affairs,  the  Bill  ought  not  to  have  been  kept  so  long  in  hand;  that  though  Bills  on 
China  had  been  known  to  have  been  kept  in  hand  for  three  or  four  monjths,  none 
were  ever  known  to  be  kept  so  long  as  five  months.  Evidence  was  also  given  to  show 
that  the  Respondent's  Gomastah  [steward],  by  whom  the  Bill  of  Exchange  was 
drawn,  and  by  whom  all  the  Calcutta  business  of  the  firm  was  managed,  was  aware 
in  the  month  of  May,  that  the  Bill  had  not  been  forwarded  to  Hong  Kong  for 
acceptance,  and  that  he  made  no  objection  then  on  the  score  of  delay;  also,  that 
Dent  and  Co.  had  all  along  continued,  and  then  were,  solvent;  and  that  all  parties 
were  in  *t(it>>  quo,  no  damage  having  resulted  from  the  delay. 

Upon  this  evidence  the  Supreme  Court  found  a  similar  verdict  to  that  given  on 
the  first  trial,  liberty  being  reserved  to  each  of  the  parties  to  move  to  enter  a  verdict 
on  the  particular  issues  found  against  them. 

Accordingly  on   the    24th  of   December,    1850,  the   Appellant   obtained   a    rule 

calling  on  the  Respondents  to  show  cause  why  the  verdict  found  for  them  on  the 

i  additional  plea  should  not  be  set  aside,  and  a  verdict  for  the  Appellant  entered 

j  instead,  on  the  [52]  following  grounds: — First,  that  the  parties  being  proved  to 

be  in  statu  quo,  and  no  damage  whatever  resulting  from  the  delay  in  the  present- 

j  merit,  the  onus  of  proving  that  the  delay  was  improper  or  unreasonable  lay  upon 

Respondents.     Secondly,  that  even  if  the  onus  was  upon  the  Appellant,  he  sufficient lv 

|  accounted  for  the  same  ;  or  else  why  a  new  trial  should  not  be  had  on  the  ground  that 

the  ruling  of  the  Court  in  this  respect  was  in  the  nature  of  a  misdirection;  or  else 

why  judgment  should  not  be  entered  for  Appellant,  non  obstante  veredicto,  on  the 

twelfth  (or  additional)  plea,  on  the  ground,  that  no  damage  whatever  was;  alleged 

therein  to  have  accrued  to  the  Respondents,  and  no  reason  assigned  why  the  drawees 

;  should  not  have  paid  on  presentment. 

The  Respondents  also,  on  the  31st  of  January,  1851,  obtained  a  rule  under  the 
1  leave  reserved,  calling  on  the  Appellant  to  show  cause  why  the  verdict  should  not 
be  entered  for  them  on  the  5th,  6th,  7th,  8th,  9th,  and  10th  special  pleas,  upon  the 
ground  "  that  those  pleas  respectively  were  established  in  substance  by  the  evidence 
given  on  the  trial  of  the  cause ;  or,  on  the  second  plea,  denying  the  endorsement  upon 
the  ground,  that  no  interest  in  the  Bill  of  Exchange  passed  by  the  signature  or 
delivery  thereof  by  the  Respondents  under  the  circumstances  proved  at  the  trial, 
or  why  a  new  trial  should  not  be  had,  on  the  ground  that  the  verdict  was  against 
the  weight  of  the  evidence,  or  that  the  ruling  of  the  Court  in  respect  of  the  above 
plea  was  erroneous  and  in  the  nature  of  a  misdirection. 

The  rules  were  fully  argued ;  and  on  the  14th  of  March,  1851,  the  Supreme  Court 
delivered  judgment  on  both  rules.  After  stating  the  nature  and  circuin-[53]-stances 
of  the  case,  and  the  material  parts  of  the  pleading  and  evidence  as  already  detailed, 
the  learned  Judges  proceeded  to  state  the  law  of  the  case  as  applicable  to  their  view 
of  the  facts,  as  follows: — "The  history  of  this  Bill  is  important  to  be  considered 
with  reference  to  the  ground  on  which  the  Plaintiff  attacks  the  finding  of  the  Court, 
namely,  the  question  of  reasonable  time  in  the  presentment  of  the  Bill  for  acceptance. 
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It  has  Borne  bearing  on  the  question  cf  the  cause  for  detaining  the  Bill.  The  cases 
Muilman  v.  WEguino  (2  H.  Bla.  565),  and  Fry  v.  Chapman  (7  Taunt.  397),  show  that 
the  question  of  laches  would  be  Left  to  a  jury.  The  question  of  due  presentment  of  a 
foreign  Bill,  payable  bo  many  day-  after  Bight,  for  acceptance,  is  certainly  a  mixed 
question  of  law  and  fad  ;  bul  if  the  Judge  were  to  direct  a  jury  that  they  must  con- 
sider the  question  with  reference  to  the  interest  of  the  holder  as  well  as  to  that  of  the 
drawer,  and  that  the  law  prescribed  no  precise  time  nor  other  than  reasonable  time 
tor  presentment  for  acceptance  of  a  foreign  Bill  drawn  payable  after  sight,  and  that 
they  must  determine  on  the  evidence  if  it  had  been  presented  within  a  reasonable  time, 
or  whether  there  had  been  laches  in  the  presentment,  we  cannot  see  how  any  error 
of  law  could  be  ascribed  to  a  Judge  bo  directing  a  jury.  Now.  we  considered  this 
case  under  the  authority  of  Mellish  v.  Bawdon  (!)  Bing.  417).  and  adopted  the  law  as 
there  laid  down  :  therefore,  we  are  unable  to  discover  any  error  of  law  under  which 

re  at  the  trial,  and  if  we  were  in  error  it  must  be  because  we  have  drawn  a 
wrong  conclusion  on  the  evidence  as  to  the  naked  question  of  fact.  Of  course  it  is 
not  to  be  expected  that  the  same  conclusion  will  be  drawn  from  the  same  facts  by  all 
minds.  It'  we  [54]  saw  any  ground  for  thinking  that  we  should  alter  our  opinion 
on  a  re-trial  of  this  cause  on  this  question,  we  should  send  it  to  a  new  trial;  but  we 
cannot  see  any  error  in  the  decision.  The  evidence  is  not  nearly  so  strong  in  this 
ease  in  excuse  of  apparent  delay  as  it  was  in  that  of  Mellish  v.  Baavdon  [9  Bing.  -116]. 
The  case  Straker  v.  Graham  (4  Mee.  and  Wels.  721)  bears  on  this  point  of  apparent 
delay.  Apparent  delay  was  established  there  from  the  time  which  had  elapsed  and 
the  means  of  communication.  There,  no  explanation  was  offered,  here  none  that 
we  deem  satisfactory.  It  does  not  appear,  as  it  did  in  the  case  of  Mellish  v.  Bawdon 
[9  Pim_r.  416],  that  the  holder  retained  the  Bill,  because,  if  he  had  parted  with  it 
earlier  he  would  have  lost  by  the  state  of  the  exchange;  on  the  contrary,  it  appears 
that  if  he  could  have  sold  the  Bill  at  all,  and  have  sold  it  at  the  then  fair  value,  he 
would  have  been  chargeable  in  account  with  the  Defendants  with  the  net  sum  only 
the  Bill  had  realised.  The  evidence  both  for  the  Plaintiff  and  the  Defendants  shows 
this,  that  a  Bill  uncovered  by  shipping  documents  was  then  unsaleable.  One  witness 
for  the  Plaintiff  says,  that  but  for  the  then  state  of  commercial  affairs  he  should  have 

dered  the  Bill  to  have  been  retained  too  long  in  hand.  No  Bill  on  China  was 
ever  known  by  any  of  them  to  have  been  retained  so  long;  they  speak  to  no 
Bill  having  been  held  for  more  than  three  or  four  months :  we  thought  on 
this  trial,  and  we  adhere  to  that  opinion,  that  the  state  of  trade  was  no 
sufficient  reason,  and  was  not  really  the  sole  reason,  for  retaining  the  Bill 
bo  long.  It  is  obvious  that  the  more  danger  there  is  of  the  drawer's  correspondent 
failing  from  the  crash  of  other  houses  which  may  affect  his  house,  the  more  strongly 
does  the  drawer's  interest  [55]  demand  that  the  presentment  of  the  Bill  for  accept- 

should  not  be  retarded.  The  holders  cannot  insist  that  the  Bill  should  be  re- 
tained until  times  mend,  when  that  time  is  indefinite  and  uncertain,  and  there  is  no 
immediate  prosper!  of  better  times.  It  would  be,  in  short,  a  claim  to  lock  up  the  Bill 
for  an  indefinite  time.  Had  the  evidence  shown  that  the  holder  really  kept  it  in 
hand  so  long,  five  months,  because,  though  he  had  failed  to  negotiate  it,  he  had  a 

oable  expectation  of  doing  so  in  a  short  time,  our  conclusion  might  have  been 
different  ;  but  the  evidence  did  not  at  the  trial,  and  does  not  now  on  a  review  of  it. 

fj  us  of  that.  There  is  no  rase  in  the  books  in  which  so  long  a  period  as  this. 
five  months,  before  putting  a  Bill  into  circulation,  has  been  held  a  reasonable  time. 
The  date  of  the  Pill  is  the  Kith  of  February.  The  sale  to  the  Plaintiff  is  evidenced 
by  the  acceptances  given  late  in  July.  In  Mellish  v.  Bawdon  [9  Bing.  416],  the  time 
was  Bomewhal  Bhorter,  the  facts  in  excuse  stronger.  It  is  not  intimated  there,  that, 
if  tic-  jury  bad  found  otherwise,  the  verdict  would  have  been  disturbed.     The  wit- 

•  for  the  Plaintiff  Bay  that  they  have  known  Bills  retained  here  three  or  four 
months,     under  what  circumstances  they  do  not  state.     But  one  witness,  Fergusson, 

that  Pills  were  often  not  sent  forward,  because,  in  consequence  of  the  \< 
of  the  voyage  round  the  Cape,  and  the  shorter  transit  of  a  letter  overland,  the  Pills 
would  arrive,  even  if  retained  for  three  or  four  months,  as  early  as  the  proceeds  of  | 
tin-  shipment  would  be  realised,  w  hich  would  be  the  fund  for  the  payment.  They  speak, 
however,  aa  to  do  such  length  as  to  Pills  on  China,  and  apparently  there  would  be  no 
justifying  cause  th<  re,  m  the  ordinary  transactions  [56]  of  traded  since  the  witnesses 
Mackenzie  and  Fergusson,  both  .onnected  with  the  China  trade,  speak  to  the  practice1 
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of  sending  Bills  forward  there  without  delay.  When  the  holder's  interest  is  to  put  the 
Bill  in  circulation,  there  must  exist  a  reasonable  prospect  of  an  unsaleable  Bill 
becoming  saleable  to  justify  the  detention;  no  witness  fortifies  his  opinion  by  show- 
ing that  in  these  times  of  distress  any  one  single  Bill  was  held  longer  on  hand  than 
usual.  The  interest  of  the  drawer  seems  not  sufficiently  to  have  entered  into  the 
consideration  of  the  witnesses  for  the  Plaintiff  when  they  allege  the  bad  state  of  trade 
alone  as  the  reason  for  holding  over  a  Bill,  neither  is  there  the  slightest  proof  of  any 
inability  to  transmit  Bills  to  China  for  acceptances  and  realisation,  though  the  times 
were  bad;  therefore,  we  consider  that  the  balance  of  testimony,  viewing  that  of  the 
Plaintiff  and  Defendants  together,  is  really  in  favour  of  our  view.  It  is  a  mere 
question  of  fact,  on  the  point  of  laches,  and  we  think  correctly  found.  It  was 
argued  that  as  Muttyloll  Seal  had  sold  to  the  Plaintiff,  it  must  be  concluded  that  he 
had  a  reasonable  expectation  of  finding  a  purchaser.  We  cannot  draw  that  con- 
clusion. We  have  not  been  able  to  find  that  the  Plaintiff  took  otherwise  than  bona 
fide,  notwithstanding  that  we  doubt  about  this  part  of  the  case;  must  we  make  the 
very  opposite  conclusion  as  the  basis  of  an  inference  as  to  another  distinct  fact? 
Neither  reason  nor  law  require  that  of  us  in  finding  a  question  of  fact.  The 
evidence  of  the  broker  shows  that  such  a  Bill  was  generally  unsaleable ;  the  De- 
fendants' witnesses  prove  that  also.  There  are  circumstances  of  suspicion  about 
this  transfer,  and  to  draw  the  desired  conclusion  we  must  view  it  in  a  light  in  which 
we  do  not  [57]  regard  it,  viz.  as  an  ordinary  transaction  of  business,  affording  proof 
of  a  reasonable  prospect  of  a  sale  of  the  Bill. 

"  Lastly,  it  was  urged  that  the  drawer  remained  solvent,  and,  therefore,  that 
it  was  immaterial  if  there  were  laches  or  not,  or  rather  that  loss  incurred  by  the 
laches  was  a  legal  ingredient  in  that  laches.  The  case  quoted  for  this.  Robinson 
v.  Hawksford  (9  Q.B.  Bep.  52),  was  a  decision  on  a  banker's  cheque,  a  different 
instrument.  It  is  the  simplest  course  to  go  to  the  fountain-head  at  once. 
The  fountain-head  is  the  statute,  3rd  and  4th  Anne,  c.  9,  sec.  7,  which  intro- 
duced a  positive  law  on  the  point.  That,  it  is  true,  applies  in  terms  to  inland 
Bills;  but  we  never  heard  of  any  distinction  in  this  respect  between  a  Bill  drawn 
in  London  payable  in  India  or  a  Colony  of  the  Crown,  or  drawn  in  one  Colony  or 
dependency  of  the  Crown  on  another,  in  both  of  which  the  English  law  prevails, 
and  a  purely  inland  Bill.  No  trace  of  any  such  distinction  can  be  found  :  see  Byles 
'  On  Bills,'  title  '  Notice  of  Dishonour,'  p.  166,  2nd  edit.,  and  the  cases  there  cited, 
Dennis  v.  Mar  rice  (3  Esp.  158),  Hill  v.  Heap  (Dow.  and  By.  N.P.  57).  Mr.  Justice 
Bayley,  in  his  treatise  '  On  Bills,'  in  the  chapter  on  presentment,  makes  no  distinction 
whatever,  and  we  can  find  in  no  writer,  and  in  no  decision,  any  trace  of  any.  The 
law  is  enacted  by  statute  free  of  any  qualification  ;  the  debt  is  to  be  deemed  paid 
if  the  party  do  not  take  his  due  course  to  obtain  payment  thereof  by  endeavouring 
to  get  the  same  accepted  and  paid.  If  the  law  was  as  contended  for,  some  trace  of 
it  would  be  found  in  the  treatises  on  Bills  and  the  decisions  as  to  the  due  notice  of 
dishonour.  We  know  that  notice  of  dishonour  is  not  required  where  there  are  no 
assets  [58]  nor  prospect  of  any  before  or  at  maturity ;  but  it  is  nowhere  to  be  found 
that  if  there  be  laches  in  fact,  it  is  not  legal  laches  unless  loss  be  combined  ;  such  a 
decision  would  in  effect  alter  the  statute.  In  the  case  of  Muiiman  v.  UEguino  [2 
H.  Bla.  565],  the  Bill  was  drawn  in  England  on  India,  the  drawees  were  solvent,  and 
though  the  drawer  had  failed,  yet  he  failed  so  early  that  by  no  possibility  could 
laches  have  created  loss  thereby,  for  the  Bill  was  drawn  early  in  March  in  London 
on  a  house  in  Calcutta,  and  the  drawer  failed  on  the  17th  of  April  next.  We  entirely 
acknowledge  the  authority  of  the  decision  in  the  Queen*s  Bench  [R<>bin«on  v.  Hawks- 
ford,  9  Q.B.  Bep.  52],  on  bankers'  cheques,  that  the  drawer  is  liable  on  the  cheque, 
though  there  have  been  failure  in  presenting  in  proper  time,  if  the  bank  remain 
solvent.  But  a  distinction  is  made  and  recognised  between  cheques  and  Bills  payable 
after  sight  or  date  in  this  respect,  and  even  in  cheques  the  case  of  Movie  v.  Brown  ( 1 
Bing.  N.C.  266)  shows  the  non-existence  of  the  supposed  ingredient  in  laches  of  actual 
loss,  when  the  action  is  not  against  the  drawer  of  the  cheque.  The  ordinary  form  of 
plea  of  satisfaction  for  a  precedent  debt  by  a  Bill  taken  for  it  and  not  duly  pre- 
sented would  be  demurrable,  if  this  objection  were  well  founded.  There  is  a  form  of 
such  a  plea  in  Robson  v.  Oliver  (10  Q.B.  Bep.  701),  which  case  came  on  on  demurrer. 

"  The  hardship  was  insisted  on  as  respects  the  Plaintiff ;  but  it  is  proved  that 
Muttyloll  Seal  put  his  name  on  the  Bill,  and.  therefore,  is  a  new  drawer  to  the 
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Plaint  ill.     Ami,  had  any  hardship  existed,  we  should  not  be  justified  in  deciding 
contrary  to  our  opinion  as  to  the  law.     On  this  ground  also  we  think  the  decision 

[59]  From  so  muoh  of  this  judgment  as  discharged  the  Appellant's  rule,  the 
preeenl  appeal  was  brought  A  cross  appeal  was  also  brought  by  the  Respondents 
tin in  the  same  judgment,  so  far  as  it  concerned  the  discharge  of  their  rule.  Both 
appet  »wn  for  hearing  at  the  same  time,  but  the  first  appeal  was  the  only 

one  argued,  the  decision  of  their  Lordships  upon  it  rendering  the  hearing  of  the 
d  appeal  unnecessary. 
Tl..  ^-General  (Sir  Alexander  Cockburn),  Mr.  Bramwell,  Q.C.,  and  Mr. 

Leith,  for  the  Appellant. — There  are  two  principal  questions  in  this  case.  First, 
whether  the  Bill  was  duly  and  within  a  reasonable  and  proper  time  presented  for 
acceptance;  and,  secondly,  whether,  even  if  it  was  not  so  presented,  the  Court 
below  having  found  that  the  parties  remained  in  statu  quo,  and  the  drawees  solvent, 
Buch  delay  in  presentment  is  a  defence  available  to  the  Respondents  in  this  action. 
There  i-  also  a  question  as  to  the  sufficiency  of  the  twelfth,  or  additional  plea,  which 
it  may  be  convenient  to  dispose  of  in  the  first  instance.  No  damage  to  the  Respon- 
dents is  averred  by  that  plea  to  have  arisen  by  the  delay.  The  plea,  therefore,  was 
either  bad  for  not  alleging  any  damage  to  the  Respondents  by  the  delay  in  present- 
ment, or.  if  it  be  taken  to  contain  any  allegation  to  that  effect  by  implication  from 
the  statement,  that  the  Bill  was  not  presented  within  a  reasonable  and  proper  time 
in  that  behalf,  then  the  plea  was  not  proved;  or,  if  the  plea  is  to  be  taken  to  be  no 
outre  than  a  traverse  of  the  averment  of  presentment  in  the  plaint,  then  we  submit 
that  such  averment  was  proved,  and  that  no  [60]  question  of  delay  or  damage 
-. — [Mr.  Baron  Parke:  No  doubt  the  plea  is  informal.  The  real  issue  raised  by 
that  plea  is.  whether  the  presentment  was  within  a  reasonable  time.] — Upon  the  first 
question,  we  submit,  that  the  Bill  was,  under  the  circumstances  proved  at  the  trial, 
and  according  to  the  principle  of  all  the  authorities,  presented  within  a  reasonable 
time  fin-  acceptance.  It  was  a  foreign  Bill,  dated  the  16th  of  February,  payable  at 
rv  days  after  sight,  and  the  evidence  shows  that  it  is  the  usual  course 
of  business  to  sell  such  Bills  in  open  market,  and  that  such  was  the  state  of  the  money 
market,  that  though  Muttyloll  Seal  made  many  attempts  to  sell  the  Bill,  he  could  not 
effect  a  sale  till  the  latter  end  of  the  month  of  July.  The  Bill  was  payable  to  the 
Respondents'  order.  It  was  no  part  of  the  arrangement  that  the  Bill  was  to  be 
forwarded  forthwith  to  Hong  Kong.  It  is  doubtful  whether  there  is  any 
obligation  at  all  upon  the  holder  to  present  a  foreign  Bill,  payable  at 
or  arte,  Bight,  within  any  fixed  time  which  can  be  defined  by  the  term 
"reasonable."  No  criterion  of  what  is  a  "reasonable  time"  is  to  be  found 
i"  any  of  the  authorities  upon  this  subject,  for  they  vary  according 
to  the  circumstances  of  each  case. — [Mr.  Baron  Parke:  All  Bills  payable  after 
Bight  must  be  presented  in  order  to  fix  the  time  when  the  Bill  is  to  run.]— It  is 
a  mixed  question  of  fad  and  law,  not  governed  by  any  fixed  rule,  but  to  be  considered 
with  reference  to  all  the  circumstances  which  may  make  it  reasonable  or  unreasonable 
that  the  party  should  hold  the  Bill  instead  of  sending  it  for  presentment  and  accept- 
All  the  authorities  show,  that  in  the  case  of  a  foreign  Bill  of  Exchange  not 
ble  in  the  country  where  it  is  drawn,  you  are  not  bound  [61]  to  send  it  at  once 
for  presentment.  Mellish  v.  Uawdon  (!)  Bing.  4  16),  Muilman  v.  D'Eguino  (2  H.  bin. 
Goupy  v.  Harden  (7  Taunt.  159),  Meggadow  v.  Holt  (12  Mod.  15;  S.C.  1  Show, 
:',1  .  i.  limh  r  v.  Play  ( 1  Mod.  27),  T<  rry  v.  Parker  (6  Ad.  and  Ell.  502).  In  the  case 
aker  v.  Graham  (1  Mee.  and  Wels.  721),  it  is  true  the  Court  of  Exchequer  held 
that  a  Bill  oi  Exchange,  drawn  on  the  12th  of  August,  in  Newfoundland,  payable 
ninety  days  after  sight  in  England,  which  was  not  presented  for  acceptance  until 
the  16th  ol  November,  was  nol  presented  for  acceptance  within  a  reasonable  time : 
but  tl  ;,  that  case  no  circumstances  proved  in  explanation  of  the  delay,  and 

distinguishable  from  the  present  case.     The  state  of  the  money 
mark.  utta  is  a  sufficient  explanation  whv  the  Bill  was  not  forwarded  to 

'"'-    K"'  -    ''I''1    P^ented    sooner    for   acceptance.     There   are   two  other  cases, 
/  rtdeauxr  <  oUter(2  Stark.  57),  and  Hill  v.  Heap  (2  Dow.  and  Rv.  N.P.  57),  in  which 
"•'«•.  that  presentmenl  «...  the  day  the  Bill  is  due  is  necessary.     Those  case 
tt  prtU8  decisions,  and  relate  to  notices  of  dishonour.     The  same  rule 
as  to  presentmenl  is  recognised  in  America.     Wallace  v.  Agry  (4  Mason's  U.S.R. 
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336;  S.C.  5  Mason's  U.S.R.  118),  Robinson  v.  Ames  (20  John.  U.S.R.  L46),  Aymwr  v. 
Beers  (7  Cowen's  U.S.R.  503),  Story  "  On  Bills  of  Exchange,"  ch.  viii.  s.  231.  So  by 
tin'  French  law,  Pardessus,  Droit  Comm.,  torn.  ii.  part  iii.  tit.  ii.  chap.  iv.  sec.  2, 
arts.  358-9;  Pothier,  Traite  du  Contrat  de  Change,  torn.  ii.  p.  185  (2nd  Edit.) — [Mr. 
Baron  Parke:  By  the  Code  de  Commerce,  Liv.  i.  tit.  8,  s.  11.  preBent-[62]-ment  for 
acceptance  must  be  made  -within  six  months  from  the  date.] 

Secondly.  The  refusal  of  the  drawees  to  accept  was  not  in  consequence  of  any 
delay  in  presentment.  But  if  the  Court  should  be  of  opinion  that  there  is  a  rule 
as  to  presentment  for  acceptance  within  a  certain  time,  and  that  there  was  in  this 
case  unreasonable  delay  in  presenting  the  Bill,  this  question  then  arises,  whether, 
all  parties  being  in  statu  quo,  and  no  damage  having  accrued  or  proved  to  have  arisen 
by  such  delay,  can  tiie  drawers  avail  themselves  of  the  want  of  presentment  within  a 
reasonable  time,  and  set  up  such  laches  as  a  defence  to  the  action?  Robinson  v. 
Eawksford  (!)  Q.B.  Rep.  52)  is  a  strong  authority  upon  this  point.  That  was  an 
action  against  the  drawer  of  a  cheque  on  a  banker,  and  the  Court  held,  that  it  was  no 
answer  to  such  action,  that  the  cheque  was  not  presented  in  a  reasonable  time  unless 
during  the  delay  the  fund  had  been  lost  by  the  failure  of  the  banker.  Here  all  the 
parties  were  perfectly  solvent,  from  the  date  of  the  Bill  to  the  time  of  presentment 
and  dishonour,  and  we  submit,  upon  all  the  authorities,  that  the  fact  of  delay  of 
presentment  without  damage  having  accrued  did  not  warrant  the  judgment  of  the 
Supreme  Court.  It  was  incumbent  upon  the  Respondents  to  show  that  they  suffered 
damage  in  consequence  of  the  delay. 

Sir  Fitz-Roy  Kelly,  Q.C.,  Mr.  Serjeant  Channell,  and  Mr.  H.  Clarke,  for  the 
Respondents. — The  substantial  question  at  issue  really  is,  whether  the  twelfth,  or 
additional  plea,  constituted  a  good  defence  in  point  of  law  to  the  action.  It  raises 
a  point  of  mercantile  law  involving  a  question  of  great  im-[63]-portance  to  the  mer- 
cantile community,  and  may  be  considered  under  two  heads.  First.  We  submit, 
that  the  Court  below,  sitting  as  a  jury  to  determine  the  question  of  fact  arising  out  of 
the  case,  have  come  to  a  just  conclusion  uidou  the  issue,  whether  Muttyloll  Seal  used 
due  diligence  in  presenting  the  Bill  in  question  for  acceptance.  Secondly,  we  submit, 
that  as  the  Bill  was  not  presented  within  a  due  and  reasonable  time,  the  doctrine 
contended  for  by  the  Appellant,  that  the  drawers  not  being  prejudiced  or  damaged 
by  the  delay  in  the  presentment  of  the  Bill,  he  was  entitled  to  recover,  is  unsupported 
by  principle  or  authority. 

First,  We  utterly  deny  the  proposition  that  a  foreign  Bill,  payable  at  or  after 
sight,  does  not  require  presentment, — [Mr.  Baron  Parke:  You  need  not  argue  that 
point,  as  the  Court  is  with  you.] — The  sole  point  then,  upon  this  branch  of  the  case, 
is,  whether  this  Bill  was  presented  for  acceptance  within  a  reasonable  time.  That 
was  a  question  for  the  jury.  By  the  verdict  entered  for  the  Respondents  on  the 
twelfth  plea,  it  wTas  found  by  the  Court,  that  the  presentment  of  this  Bill  for  accept- 
ance was  not  within  a  reasonable  time.  Such  finding  was,  we  submit,  justified  by 
the  evidence,  as  no  sufficient  explanation  was  given  for  the  delay  proved.  The 
retention  of  the  Bill  in  the  possession  of  Muttyloll  Seal  for  a  period  of  five  months 
and  nine  days  was  an  unreasonable  time.  Mellislt  v.  Rawdon  (9  Bing.  116)  is  referred 
to  by  Story  "  On  Bills  of  Exchange,"'  ch.  viii.  sec.  231,  and  its  subsequent  detention 
by  the  Appellant  is  by  no  means  satisfactorily  explained. 

Secondly.  Assuming  that  the  Court,  sitting  as  a  [64]  jury,  found  correctly,  that 
the  delay  was  unreasonable,  the  question  then  arises  whether  the  Appellant  can 
recover,  notwithstanding  the  delay,  upon  the  assumption  that  the  drawers  were  not 
prejudiced  or  damaged  by  the  delay  in  presentment.  Such  an  objection  cannot 
now  be  entertained.  If  the  Appellant  intended  to  have  relied  upon  it,  it  ought  to 
have  been  the  subject  of  a  special  replication,  or  of  a  special  allegation  in  the  plaint. 
— [Mr.  Baron  Parke:  In  Cotter  v.  Flower,  (16  Mee.  and  Wels.  713),  the  Exchequer 
Court  held,  that  if  the  declaration  alleges  notice,  if  in  fact  notice  was  given,  the 
question  of  reasonable  notice  arises.  If  no  notice  was  given,  the  circumstances 
excusing  notice  must  be  pleaded  specially.]— That  is  the  present  case  if  you  sub- 
stitute the  word  "  presentment  "  for  "  notice."  Robson  v.  OJire  (10  Q.B.  Rep.  714) 
is  also  an  authority  on  this  point.  The  facts  relied  upon  by  the  Appellant,  if  they 
establish  anything,  establish  an  absolute  excuse  for  non-presentment,  which  ought 
to  be  put  upon  the  record.  But  the  question  of  damage  is  no  ingredient  or  element 
in  the  question  of  "  reasonable  time."     The  only  excuse  for  non-presentment,  or  the 
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delay  in  the  presentment,  would  be  that  which  (hies  not  exist  here,  the  absence  of 
funds,  or  of  the  expectation  of  them.  The  law  upon  this  point  is  clearly  laid  down 
by  Story  "  On  Bills  of  Exchange,"  eh.  viii.  sec.  231,  and  he  refers  to  Chitty  "On 
Bills  of"  Exchange,"  Whitehead  v.  Walker  (!)  Mee.  and  Wels.  515). — [Mr.  Baron 
Parke  :  The  same  law  is  laid  down  in  Carter  v.  Flower  (16  Mee.  and  Wels.  743).] — The 
,f  Robinson  v.  Hawksford  (9  Q.B.  Rep.  52),  relied  upon  by  the  Appellant,  is 
distinguished  from  the  present:  it  relates  to  a  [65]  cheque.  In  that  case  it  was 
bald,  that  as  against  the  drawer  of  a  cheque  upon  a  hanker,  the  time  before  present- 
ing  the  cheque  for  payment,  although  unreasonable,  is  no  objection,  if  the  result 
has  not  been  attended  with  damage  from  failure  of  the  bankers.  Here  it  is  a 
foreign  bill  of  Exchange,  payable  after  Bight,  and  is  entirely  different  from  a  cheque. 
The  case  stood  over  for  consideration:  judgment  was  now  pronounced  (Feb.  20, 
1854  i  by 

Mr.  Baron  Parke. — The  question  on  which  their  Lordships  are  to  give  their 
opinion  in  this  case,  is,  whether  the  Supreme  Court  at  Calcutta  rightly  decided  the 
issue  on  the  twelfth  or  additional  plea,  in  favour  of  the  Defendants.  The  plea  is 
certainly  informal,  but  there  is  no  doubt,  as  has  been  already  intimated,  that  the 
triti'  issue  raised  by  that  plea  is,  whether  the  Bill  of  Exchange  on  which  the  action 
is  brought,  was  presented  for  acceptance  in  a  reasonable  time. 

There  is  as  little  doubt,  that  it  is  now  much  too  late  to  contend,  that  the  law  does 
not  require  a  presentment  for  acceptance  of  a  foreign  or  other  Bill  of  Exchange, 
payable  at,  or  a  certain  time  after,  sight.  How  otherwise  can  the  time  the  Bill 
lias  to  run  be  fixed,  where  it  is  payable  after  sight?  Indeed,  the  Statute  of  3rd  and 
1th  Anne,  e.  9,  sec.  7,  makes  an  inland  Bill  of  Exchange,  received  in  satisfaction  of  a 
debt,  a  full  and  complete  payment  if  the  holder  does  not  take  his  due  course  to 
obtain  payment  thereof,  by  endeavouring  to  get  the  same  accepted  and  paid,  and, 
therefore,  in  some  cases,  undoubtedly,  it  requires  the  presentment  for  acceptance; 
and  as  the  law  has  been  [66]  long  settled  that  the  holder  of  a  Bill,  payable  after 
date,  is  not  obliged  to  present  it  for  acceptance,  it  must  apply  to  Bills  payable  on  or 
after  sight.  Presentment,  then,  being  necessary  for  acceptance,  the  inconvenience 
of  an  indefinite  postponement  of  the  time  of  payment  of  such  a  Bill,  which  the  un- 
limited power  of  presenting  when  the  holder  might  please  wTould  necessarily  lead 
to,  long  ago  suggested  that  there  should  be  a  limit.  In  some  foreign  nations  it  is  pro- 
vided for  by  positive  enactment,  fixing  the  times  of  presentment  with  reference  to 
the  places  where  the  Bill  is  drawn,  and  where  the  drawee  resides,  as  in  the  French 
••  Codt  ih  Commerce,"  Lib.  i.  part  8,  sec.  11.  But  in  our  law,  there  being  no  such 
fixed  limit  by  enactment,  where  there  is  no  usage  of  trade  to  fix  the  time,  it  has  long 
been  established,  that  such  Bill  must  be  presented  in  a  reasonable  time,  which  is  a 
mixed  question  of  law  and  fact,  for  the  determination  of  a  jury,  with  the  assistance 
of  ;t  Judge,  where  trial  by  jury  exists,  and  for  the  determination  of  the  Court,  where 
they  exercise,  as  they  do  in  Calcutta,  the  functions  of  a  jury  as  well  as  those  of 
Judges.  This  rule  is  adopted  for  want  of  a  better  law  not  defining  the  time 
sely. 

We  have  then  to  pronounce  our  opinion,  whether,  in  this  case,  the  Court  has  pro- 
ceeded to  decide  what  is  a  reasonable  time  upon  a  correct  principle,  and  whether 
idence  warranted  tin  conclusion  they  have  drawn  upon  it,  that  the  presentment, 
in  this  case,  was  not   made  in  reasonable  time. 

The  Court  assumed,  that  the  corred  principle  was  laid  down  fully  in  the  cases  of 
Melhsh  v.  Rawdon  (9  Bin-.  11  (i),  which  is  in  accordance  with  the  prior  case  of 
MuUman  v.  VEgumc  (2  11.  Bla.  565),  and  [67]  Fry  v.  Hill  (7  Taunt.  397),  that  in 
determining  the  question  of  "  reasonable  time"  for  presentment,  not  the  interests  of 
the  drawer  only,  but  those  of  the  holder,  must  betaken  into  account ;  that  the  reason] 
able  nme  expended  ...  putt.,,-  ,1,,-  bill  into  circulation,  which  is  for  the  interest 
ot  the  holder,  la  to  be  allowed  :  and  that  the  Hill  need  not  be  sent  for  acceptance  by 
the  v,  ,v  earhesl  opportunity,  though  it  must  be  sent  without  improper  delay  The 
(our.,  in  acting  upon  thai  principle,  concluded  fro,,,  the  evidence,  that  the  Bill  was 
improperly  detained  for  a  portion  at  least  of  the  time  which  elapsed  between  the 
16th  of  February  Iff  when  ,.  was  draw,,,  and  the  26th  of  July,  when  it  was 
.■ndors.d  ov,r  by  Muttyloll  Seal,  the  .1,,.,,  holder,  to  the  Plaintiff.     They  thought  that 
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the  evidence  proved,  that  for  the  whole  of  that  time,  a  period  of  more  than  five 
months,  Bills  on  China  were  altogether  unsaleable  in  Calcutta;  that  such  was  the 
permanent  and  regular  state  of  the  market  ;  and  that  although,  if  there  was  a  rea- 
sonable prospect  of  the  state  of  things  being  better  in  a  short  time,  the  holder  would 
have  had  a  right,  with  a  view  to  his  own  interests,  to  keep  the  Bill  for  some  time,  he 
had  no  such  right  when  there  was  no  hope  of  the  amendment  of  that  state  of  things; 
and  we  are  of  opinion,  that  the  evidence  fully  justified  this  conclusion  from  it,  and 
that  the  Court,  deciding  on  facts  as  a  jury,  were  perfectly  right.  Indeed,  we  should 
not  have  reversed  their  judgment  on  a  matter  of  fact,  unless  we  were  quite  satisfied 
they  were  wrong,  their  knowledge  of  local  circumstances,  and  the  character  and 
appearance  of  the  witnesses,  enabling  them  to  form  a  more  correct  opinion  than  a 
tribunal  of  appeal  in  this  country  possibly  could.  But  in  our  opinion,  [68]  they  drew 
a  proper  inference  from  the  evidence  in  the  case. 

It  remains  to  consider  only  one  point  which  was  insisted  upon  in  the  Court 
below,  and  also  argued  at  the  Bar  before  us,  namely,  that  as  the  drawers  remained 
perfectly  solvent  from  the  date  of  the  Bill  to  the  present  time,  the  rule  as  to 
presenting  in  a  reasonable  time  did  not  apply,  and  that  there  was  no 
laches  which  would  constitute  a  defence  by  the  drawers,  unless  they  had  incurred 
a  loss  by  that  laches.  The  Court  below  decided,  that  the  solvency  of  the  drawers 
and  the  want  of  proof  of  actual  loss  by  laches,  constituted  no  answer  to  the  objection 
of  laches.  We  think  they  were  right.  There  is  no  trace  of  such  a  qualification  in 
the  elaborate  judgment  of  Lord  Chief  Justice  Tindal,  in  MeUish  v.  Eawdon  [9  Bing. 
416],  in  which  the  circumstances  which  constitute  a  reasonable  delay  are  fully  dis- 
cussed ;  no  mention  is  made  of  the  insolvency  of  the  drawer  subsequent  to  the  draw- 
ing, although  it  did  occur  in  that  case,  or  some  loss  by  the  drawer,  being  an  essential 
condition  to  the  application  of  the  rule  laid  down;  and  in  Mailman  v.  D'Egwino  [2 
H.  Black,  565],  it  was  clear  that  the  failure  of  the  drawer  caused  no  damage  to  the 
Plaintiff,  being  before  the  time  that  the  Bill  could  possibly  have  been  presented  in 
India,  yet  that  circumstance  was  not  mentioned  as  dispensing  with  the  obligation  to 
present  in  a  reasonable  time  ;  and,  with  respect  to  all  Bills  of  Exchange  payable  after 
date,  it  is  fully  settled,  that  neither  the  want  of  presentment  at  the  time  the  Bill  is 
[due,  nor  the  want  of  due  notice,  are  excused,  because  the  drawer  has  continued 
solvent,  or  the  holder  incurred  no  loss  by  non-presentment,  or  want  of  regular  notice. 

This  point  was  fully  considered  in  the  case  of  [69]  Carter  v.  Flower  (16  Mee.  and 
Wells.  743),  and  we  believe  admits  of  no  doubt,  and  we  agree  with  the  Court  below, 
I  that  the  continued  solvency  of  the  drawers  does  not  prevent  the  application  of  the 
'rule,  that  the  Bill  must  be  presented  in  a  reasonable  time,  with  reference  to  the 
interest  of  the  drawer  to  put  the  Bill  into  circulation,  or  the  interest  of  the  drawee 
to  have  the  Bill  speedily  presented. 

The  authority  on  which  reliance  is  placed  on  the  part  of  the  Appellant,  in  support 
of  the  doctrine  contended  for,  is  that  of  Robinson  v.  Hawksford  (9  Q.B.  Rep.  52),  which 
is  the  case  of  a  cheque  presented  some  days  after  it  was  drawn,  to  the  banker,  and 
not  paid,  in  consequence  of  the  countermand  of  the  drawer ;  and  the  Court  held, 
that  if  the  drawee  continued  solvent,  and  no  damage  has  arisen  from  delay  of 
presentment,  the  drawer  continued  liable. 

If  this  had  been  a  decision  on  a  regular  Bill  of  Exchange,  payable  on  or  after 
sight,  it  would  have  been  a  strong  authority  for  the  Plaintiff  in  error.  It  is  not, 
however,  the  case  of  a  Bill  of  Exchange,  but  of  a  banker's  cheque,  which  is  a  peculiar 
|8ort  of  instrument,  in  many  respects  resembling  a  Bill  of  Exchange,  but  in  some 
entirely  different.  A  cheque  does-  not  require  acceptance  ;  in  the  ordinary  course 
it  is  never  accepted  ;  it  is  not  intended  for  circulation,  it  is  given  for  immediate  pay- 
ment ;  it  is  not  entitled  to  days  of  grace  ;  and  though  it  is,  strictly  speaking,  an  order 
upon  a  debtor  by  a  creditor  to  pay  to  a  third  person  the  whole  or  part  of  a  debt, 
yet,  in  the  ordinary  understanding  of  persons,  it  is  not  so  considered.  It  is  more  like 
an  appropriation  of  what  is  treated  as  ready  money  in  the  hands  of  the  banker,  and 
in  giving  the  order  to  appropriate  to  a  creditor,  the  person  giving  [70]  the  cheque 
must  be  considered  as  the  person  primarily  liable  to  pay.  who  orders  his  debt  to  be 
paid  at  a  particular  place,  and  as  being  much  in  the  same  position  as  the  maker  of 
a  promissory  note,  or  the  acceptor  of  a  Bill  of  Exchange,  payable  at  a  particular 
place  and  not  elsewhere,  who  has  no  right  to  insist  on  immediate  presentment  at  that 
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olaoe  Th  •,-,•  Ig  a  rery  good  note  on  this  subject  in  the  case  of  Serle  v.  Norton  (2  Moa 
u;,l  Rob  Mill,  as  ...  thi  difference  between  cheques  and  Bills  of  Exchange^  We  do 
not  think  thai  .ho  case  of  a  cheque  is  similar  to  .hat  of  regular  Bills  of  Exchange, 
inland  or  foreign,  drawn  payable  a.  or  alter  dale,  and  are  satisfied  with  the  view 
taken  of  this  authority  in  the  Court  below.  . 

We,  therefore,  think,  thai  we  ought  to  recommend  Her  Majesty  to  affirm  the 
judgment  of  the  Court  below,  with  costs. 

Then  there  remains  the  other  appeal  to  he  disposed  of,  and  I  suppose  as  the 
on  on  this  predetermines  the  whole  case,  the  result  will  be  to  dispose  of  that 

We,  therefore,  affirm  the  judgment  in  the  other  appeal,  without  saying  anything 
about  the  costs  of  appeal. 

[Mews'  Dig.  tit.  BILLS  OF  EXCHANGE,  E.  Acceptance,  1.  Presentment  for;  tit. 
COLONY,  111.  Appeals  to  Privy  Council,  5.  Principles  on  winch  Privy  Council 
lets.  *.('.  2  C.L.R.  1664.  On  point  (i.)  as  to  presentment  for  acceptance  (9 
Moo.  P.C.  65),  see  Bills  of  Exchange  Act.  1882  (-15  and  16  Vict,  c.  61),  s.  39  (3), 
XXVI.  of  1881,  s.  61,  Act  II.  of  1885,  s.  4;  (ii.)  as  to  distinction  between 
cheques  and  bills  of  exchange  (9  Moo.  P.C.  69),  cf.  Keane  v.  Beard,  1860,  8  C.B. 
\S  380  381 ;  Hopkinson  y.  Forster,  1874,  L.R.  19,  Eq.  76;  Lyn-n  v.  Bell, 
L876    in  [r.  R.C.L.  187  ;  Act  of  1882,  s.  7:5  ;  Act  XXVI.  of  1881,  s.  6.] 


[71]    OX  APPEAL  FROM  THE  HOUSE  OF  KEYS  IN  THE  ISLE  OF  MAN. 

AXX   TOBIN,— Appellant;  WILLIAM  STOWELL,— Respondent  *  [Feb,   17,   1854]. 

Grant  of  the  use  of  a  stream  of  water  from  an  artificial  flow  over  the  grantor's 
land  for  the  purpose  of  working  "  a  mill  or  otherwise  an  instrument  where- 
with to  plate  iron,  and  likewise  a  smithy,"  the  grantor  engaging  to  keep 
up  a  full  dam  of  water  for  that  purpose.  Held,  in  the  absence  of  any  objection 
by  the  grantor,  or  those  claiming  under  him,  to  the  use  of  the  water  during 
a  period  of  fifty  years,  for  other  purposes  than  those  limited  by  the  grant, 
to  confer  by  the  law  of  the  Isle  of  Man,  on  the  grantee,  a  prescriptive  right 
in  the  water  granted,  and  damages  awarded  for  a  diversion  of  the  stream 
by  the  representative  of  the  grantor. 

Semble.  Whether  if  the  grantor  had  prescribed  the  use  of  the  water  to  a  specific 
object,  it  could  be  used  for  any  other  purpose? 

This  appeal  was  brought  by  the  Appellant  (the  Defendant  in  the  Court  below), 
from  a  judgment  of  the  House  of  Keys,  which  in  part  varied  the  verdict  of  the 
Courl  of  Common  Law  in  the  Island,  made  in  favour  of  the  Plaintiff  (the  present 
Respondent ),  whereby  the  Plaintiffs  right  to  the  use  of  certain  water  was  established. 
and  damages  awarded  against  the  Defendant  for  a  disturbance  and  diversion  thereof. 
Tii''  anion  was  broughl  under  the  following  circumstances:  — 
The  Plaintiff  was  seised  in  fee  in  possession  of  a  parcel  of  land,  part  of  thi 
Quarterland  of  Pulroish,  in  the  parish  of  Braddan,  in  the  Island,  whereon  wasei 
a  n, ill  .lam  and  bulwark  or  damhead,  and  also  a  building  which  had  been  used  for 
various  purposes  by  the  Plaint  ill.  and  by  his  ancestors,  from  whom  he  [72]  inherited 
the  property.  Up  to  the  L3th  of  September,  1849,  when  the  disturbance  and 
diversion  of  the  water  in  question  took  place,  the  course  of  the  water  was,  ami 
immemorially  had  been,  through  and  along  the  Defendant's  meadow,  which  lay  to 
-nth  and  west,  unto  and  into  the  Plaintiff's  mill-dam,  which  abutted  upon  the 
Defendant's  meadow.  The  mill-dam  hod  been  immemorially  used  to  receive  the 
si  ream,  which,  after  filling  th.-  dan,,  was  turned  buck  over  the  bulwark  at  the  neck 

!';■          ■    The    R,>ht    Hon.    1),-.    Lushington,  the  Right  Hon.   T.   Pembertoi 
Leigh,  the  Right  Hon.  Sir  Edward  Ryan,  Knt.,  and  the  Right  Hon.  Sir  John  Patteson, 

Knt. 
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or  upper  end  of  the  dam,  near  to  where  it  entered  the  dam,  by  which  means  that  part 
of  the  water  which  remained  unused,  or  fell  back,  Mowed  into  the  Defendant's 
adjoining  land,  and  so  left  the  Plaintiffs  premises.  No  part  of  the  water  so  diverted 
over  the  bulwark  had  ever  been  appropriated  to  any  use  by  the  Defendant,  or  by 
any  other  person,  until  after  it  joined  the  tail-race  below  the  Plaintiff's  premises. 

The  mill-dam  had  been  used  in  this  way  for  upwards  of  fifty  years  by  the  Plaintiff 
or  his  ancestors,  for  various  purposes.  At  one  time,  to  work  a  sledge  hammer ;  after- 
wards to  turn  the  machinery  of  a  flax-mill;  and  again,  afterwards,  and  forty  years 
ago,  and  thence  down  to  the  year  1838,  it  was  so  used  by  the  Plaintiff  and  his 
ancestors  for  all  the  purposes  of  a  brewery;  and  also  for  driving  a  malt-mill.  When- 
ever the  whole  stream  was  not  required  for  the  purposes  of  the  Plaintiff,  it  was 
prevented  from  flowing  further  into  the  dam  than  so  far  as  the  bulwark  extended, 
and  was  then  turned  wholly  over  the  bulwark,  by  placing  a  board  or  plank  across 
the  dam  at  the  bulwark  head.  And  when  it  was  required  to  use  the  whole  of  the  stream, 
the  Plaintiff  or  his  tenants,  occupiers  of  the  premises,  for  the  pur-[73]-p'»se  of  more 
effectually  preventing  the  water  from  flowing  out  of  the  dam  over  the  bulwark, 
placed  the  plank  along  the  upper  edge  of  the  bulwark,  and  so  turned  and  confined 
the  whole  stream  into  the  body  of  the  dam. 

In  the  year  1838,  the  business  of  the  brewery  ceased  to  be  carried  on,  and  the 
tenant  of  the  Plaintiff,  who  then  occupied  the  premises,  placed  the  board  before- 
mentioned  across  the  stream,  near  to  the  upper  part  of  the  dam,  so  as  to  turn  the 
water  out  of  the  dam  and  over  the  bulwark,  as  formerly  accustomed.  The  placing 
of  the  board  across  the  stream,  after  it  entered  the  dam  in  the  manner  described, 
did  not  prevent  some  portion  of  the  stream  from  flowing  through  the  dam,  and 
thence  along  the  wheel-race  to  the  wheel.  From  the  time  wThen  the  brewery  ceased 
to  be  worked  until  1849,  no  use  was  made  of  the  water  for  machinery  by  the  Plaintiff. 
And  shortly  previous  to  September,  1849,  the  action  of  the  water  had  made  some 
small  breaches  in  the  bank,  in  the  Defendant's  land,  within  a  few  feet  of  the  neck 
of  the  dam,  where  the  water  entered  the  Plaintiff's  property.  Such  breaches,  how- 
ever, did  not  prevent  wholly  the  continuity  of  the  stream  into  the  body  of  the  dam. 
In  1819,  the  Plaintiff  rebuilt  the  mill,  and  converted  it  into  a  thrashing  mill,  and 
renewed  the  water-wheel,  preserving  as  nearly  as  possible  the  ancient  position  and 
level  of  the  former  and  ancient  wheel;  and  on  the  13th  of  September  in  that  year, 
the  Plaintiff  restored  the  accustomed  flow  of  water,  by  its  accustomed  course,  into 
the  dam,  by  means  of  repairs,  which  he  made  of  those  breaches  in  the  bank,  within 
a  few  feet  of  its  entrance  into  the  Plaintiff's  dam,  and  commenced  to  use  the  wheel 
and  machinery  in  the  [74]  thrashing  of  corn;  whereupon  the  Defendant  forcibly 
broke  down  and  threw  away  the  repairs  and  shut,  which  the  Plaintiff  had  just  made, 
and  completely  diverted  the  course  of  the  water  from  the  Plaintiff's  mill-dam  and 
mill,  and  in  effect  prevented  any  part  of  the  water  reaching  the  mill,  or  even  the 
bulwark  of  the  mill-dam,  over  which  it  had  always  flowed  when  not  used  for  the  mill, 
or  for  filling  the  mill-dam. 

For  this  injury  the  Plaintiff  brought  an  action  for  the  disturbance  and  diver- 
sion of  the  water,  and  according  to  the  course  of  the  Common  Law  of  the  Island, 
a  jury  of  view  was  duly  sworn,  and  viewed  the  premises,  at  the  trial  of  the  cause 
on  the  7th  of  October,    1851.     From  the  evidence  of  the   Plaintiff's   witnesses,   it 
appeared,  that  the  course  of  the  water  had,  for  upwards  of  fifty  years,  been  into  the 
dam  in  question,  and  had  been  in  the  use  and  under  the  control  of  the  Plaintiff  and 
of  his  ancestors.     And  further,  that  the  uses  to  which  the  water  had  from  time  to 
time  during  that  period  been  applied  by  them,  had  been  various  and  unrestricted. 
The  Defendant  put  in  evidence,  and  relied  in  defence  upon  a  deed  of  sale,  dated  the 
4th  of  March,  1761,  whereby  Robert  Kermod  and  wife  conveyed  to  William  Stowell 
(the  Respondent's  grandfather),   and  his  successors  and  assigns  for  ever,  certain 
land  therein  described.     By  this  deed  it  was  provided  that  Stowell,  or  his  assigns,  was 
to  erect  a  mill  or  otherwise  an  instrument  wherewith  to  plate  iron,  and  likewise  a 
smithy,  on  the  land  so  conveyed.     And  Kermod  and  his  wife  thereby  engaged  them- 
selves, their  heirs  and  successors  on  the  estate  of  Middle,  mentioned  in  the  deed, 
to  keep  the  water  that  ran  alongside  of  the  hedge,  at  the  upper  side  of  the  great 
meadow,  con-[75]-tinuing  to  the  dam  that  was  then  intended  to  be  made  at  the 
upper  end  of  the  land  for  the  use  of  the  plating-mill,  reserving  to  themselves  and 
their  successors  all  benefits  that  either  they  or  their  heirs  could  take  of  the  waters, 
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but  Btill  to  return  the  same  again  to  the  dam.  bo  that  a  full  dam  should  and  might 
be  kept  for  use.  except  in  times  of  greal  drought,  when  the  water  would  happen  to 
be  over  Bcarce  :  and  the  Defendant  relied  upon  the  fact  that  the  water  was  to  be  used 
for  the  sole  purpose  oj  supplying  and  working  the  plating-mill  and  smithy.  A  ver- 
dicl  was  found  for  the  Plaintiff,  with  £80  damages  and  costs.  From  this  verdict 
the  Defendant  appealed  to  the  House  of  Keys,  who,  on  the  11th  of  March,  1852, 
reversed  the  verdict,  and  gave  judgment  as  for  a  nonsuit,  on  the  -round  of  a  vari- 
ance between  the  description  of  the  premises  in  the  declaration  and  the  proofs  in 
the  cause  :   without  prejudice,  nevertheless,  to  the  Plaintiff  proceeding  tie  novo. 

Submitting  to  this  nonsuit,  the  Plaintiff  commenced  a  fresh  action,  and  a  jury 
having  been  duly  sworn,  and  having  viewed  the  premises,  the  cause  came  on  for 
trial  on  the  L  2th  of  October,  1852.  The  depositions  taken  on  the  former  trial  were 
by  consent  read  as  evidence  upon  the  new  trial.  The  jury  found  a  verdict  in  favour 
of  the  Plaintiff,  establishing  his  right  to  the  stream  of  water  in  question,  with  £200 
damages  and  costs;  the  Defendant  to  make  good  the  embankment,  and  convey  the 
water  into  the  mill-dam  of  the  Plaintiff,  who  was  to  use  the  water  for  any  lawful 
purpose. 

From  tli is  verdict  the  Defendant  appealed  to  the  House  of  Keys;  and  upon  the 
18th  of  March,  1853,  [76]  that  Court  varied  the  verdict  returned  by  the  jury  of 
view,  by  reducing  the  damages,  and  ordered  and  adjudged  that  the  Respondent 
should  recover  from  the  Appellant  the  sum  of  £110  damages,  with  costs  of  the  Court 
below,  and  that  the  Respondent  was  entitled  to  the  use  of  the  stream  of  water  in  the 
pleadings  named. 

Against  this  judgment  the  present  appeal  was  brought. 

The  Appellant  rested  her  case  entirely  upon  the  deed  of  the  1th  of  March,  1761, 
and,  by  her  reasons  of  appeal,  contended, 

First.  That  the  House  of  Keys  ought  to  have  set  aside  and  reversed  the  verdict 
found  for  the  Plaintiff,  and  to  have  ordered  the  verdict  to  be  entered  for  the  De- 
fendant, inasmuch  as  it  appeared  by  the  evidence  in  the  cause  that  the  Plaintiff 
was  not,  at  the  time  of  the  committing  of  the  grievances  mentioned  in  the  declara- 
tion, entitled  to  the  use,  benefit,  or  advantage  of  the  water  of  the  stream,  as  claimed 
by  him  in  the  declaration. 

Second.  That  as  it  appeared  by  the  deed  of  the  4th  of  March,  1761,  that  Kermod 
granted  the  use  of  the  water  of  the  stream,  and  engaged  to  keep  up  a  full  dam  of 
water  for  a  limited  purpose  only,  namely,  for  the  use  of  the  plating-mill  and  smithy 
therein  mentioned,  the  Plaintiff  was  only  entitled  to  the  same  for  that  purpose,  and 
that  it  was  proved  that  the  premises  had,  long  before  the  committing  of  the  alleged 
grievances,  wholly  ceased  to  be  used  as  a  plating-mill  and  smithy,  and  had  been 
converted  to  and  used  for  other  and  different  purposes  ;  the  right  to  the  use  of  the 
st  nam  and  to  the  full  dam  of  water  had  also  [77]  ceased,  or  at  least  had  become 
suspended,  and  the  Plaintiff  was  not  entitled  to  the  same  for  the  purpose  of  working 
the  machinery  of  a  thrashing-mill. 

Third.  That  there  was  no  evidence  to  support  either  the  first  or  second  counts 
of  the  declaration,  inasmuch  as  it  appeared  from  the  evidence  that  the  water  had 
ceased  to  flow  to  the  mill  of  the  Plaintiff  solely  in  consequence  of  a  breach  in  the 
bank  of  the  stream,  which  was  occasioned  by  natural  causes,  and  not  by  any  diver- 
sion thereof  actually  made  or  caused  by  the  Defendant,  and  the  Defendant  was  not 
under  any  legal  obligation  to  repair  the  banks  of  the  stream  in  her  own  land,  or  to 
make  good  the  embankment,  or  to  convey,  or  cause  to  be  conveyed,  the  water  into 
its  alleged  proper  course,  as  found  by  the  verdict  of  the  12th  of  Ocotber,  1852. 

The  Respondent  principally  relied  upon  his  prescriptive  right  by  the  law  of  the 
[sle  of  Man.  by  which  law  lie  insisted  that  his  possession  and  enjoyment  for  twenty- 
one  years  (Mills'  Statute  Laws  of  the  Isle  of  Man,  pp.  76,  94,  113,  and  117)  conferred 
upon  him  an  indefeasible  right  and  title;  and  by  his  reasons  of  appeal,  he  sub- 
mitted, thai  the  vcnlict  one-lit  to  be  sustained, 

First,  Because  the  right  of  the  Respondent  to  the  use  of  the  stream  of  water  in 
question  was  established  by  the  evidence. 

Second.  Because  the  Appellant  wholly  failed  on  the  trial  in  making  out  a  defence 
to  the  ad  ion. 

Third.  Because  the  construction  of  the  deed  of  1761,  contended  for  by  the  Appel- 
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lant,  was  not  the  true  construction,  as  the  deed  did  not  in  any  respect,  either  in 
law  or  in  fact,  avoid  the  right  of  the  Respon-[78]-dent,  nor  rebut  the  presumption 
of  law  in  favour  of  his  possession. 

Mr.  Atherton,  Q.C.,  and  Mr.  Hance,  for  the  Appellant,  argued  that  the  limitation 
prescribed  by  the  words  "  a  plating-mill  or  smithy,"  contained  in  the  deed  of  1761, 
determined  the  extent  of  the  Respondent's  right ;  and  that  the  deed  only  bound  the 
grantor  to  keep  the  water  for  the  sole  purpose  of  a  plating-mill  and  smithy,  and 
that  there  was  no  other  stipulation  in  the  deed  imposing  an  obligation  upon  him  to 
repair  the  banks  and  keep  the  water  up  to  a  certain  point  except  for  such  qualified 
purpose,  and  that,  therefore,  he  was  not  liable  to  the  action.  In  support  of  this 
construction  they  cited  Gale  and  Whatley  "  On  Easements,"  p.  46,  Comyn's  Dig., 
tit.  "Chimin,"  D.  6,  Liford's  Case  (11  Co.  Rep.  52),  Magor  v.  Chadwick  (11  Add. 
and  Ell.  571),  Saunders  v.  Newman  (1  Barn,  and  Adl.  258,  261),  Taylor  v.  White- 
head (2  Doug.  745),  Yard  v.    Ford  (2  W.  Saund.  174),  n.  (2)). 

Mr.  Bramwell,  Q.C.,  and  Mr.  Edmund  F.  Moore,  for  the  Respondent,  were  not 
called  upon  to  address  their  Lordships. 

Sir  John  Patteson.— This  was  an  action  for  the  use  of  certain  waters,  and  the 
Court  below  awarded  damages  against  the  Defendant  for  the  disturbance  and  diver- 
sion thereof. 

The  question  is,  whether  or  not  the  verdict  in  the  first  instance  found  for  the 
Plaintiff,  and  which  has  [79]  been  altered  by  the  Court  below  by  reducing  the 
damages,  will  stand.  Whether  any  of  the  counts  are  proved.  The  whole  defence 
rests  entirely  upon  the  deed  of  1761,  the  Defendant's  case  being,  that  the  Plaintiff 
had  only  a  limited  right  to  the  use  of  the  water,  namely,  for  the  use  of  the  plating- 
mill  and  smithy,  mentioned  in  the  deed,  and  nothing  else. 

Now,  it  seems  admitted  on  all  hands,  that  what  was  done  by  the  Defendant  was 
done  on  her  own  land,  and  done  by  removing  the  shut  which  the  Plaintiff  had 
placed;  and  breaking  down  the  repairs  made  by  him  in  order  to  revert  the  water  to 
his  mill-dam,  the  Defendant  having  suffered  the  water  to  flow  away. 

The  second  count  in  the  declaration  is  founded  on  the  deed  of  1761,  because  it 
states  the  liability  on  the  part  of  the  Defendant  to  make  good  and  repair  the  banks 
of  the  stream,  or  watercourse:   certainly  there  was  no  common  law  liability  on  the 
Defendant  to  do  so,  therefore  it  seems  doubtful  whether  that  count  can  be  main- 
tained.    The  case  turns  entirely  upon  the  construction  of  the  deed  of   1761,  and 
upon  the  user  which  is  stated  to  have  accrued  for  a  great  number  of  years.     The 
Plaintiff  says  for  fifty  years,  and  that  the  water  has  been  used  for  a  mill,  and  not 
as  a  plating-mill,  the  whole  time,  and  for  other  purposes.     Then,  first  of  all,  this 
question  arises,  Does  the  deed  of  1761  restrain  the  right,  and  give  the  waters  for  the 
purpose  of  a  plating-mill  and  smithy  only,  and  nothing  else?     It  is  plain,  that  the 
right  to  the  use  of  the  waters  is  under  that  deed  ;  the  flow  of  the  water  would  not  have 
gone  to  the  Plaintiff's  mill  unless  there  had  been  a  way  over  the  land  of  the  De- 
fendant, which  land  belonged  to  the  grantor  of  the  deed  of  1761.     It  is  a  very  simple 
grant  for  the  purpo.se  of  [80]  erecting  a  plating-mill,  and  supplying  it  with  water  : 
there  may  be  some  doubt,  whether  or  not  this  deed  so  strictly  restricted  and  confined 
the  rights  entirely  to  a  plating-mill  and  smithy,  so  that  the  grantee  under  that  deed 
could  have  no  right  to  use  the  waters,  except  for  a  plating-mill  and  smithy.     The 
words  certainly  are  not  very  clear,  because  they  say  that  the  grantee  is  to  "  erect 
a  mill  or  otherwise  an  instrument  wherewith  to  plate  iron,  and  likewise  a  smithy," 
which  is  to  be  for  the  use  of  William  Stowell :    there  may  be  considerable  doubt, 
whether  or  not,  if  the  deed  had  used  words,  that  he  was  to  have  no  right  to  the  use 
of  the  water  at  all  for  other  purposes  than  those  named,  whether  he  could  use  it  for 
other  purposes,  but  there  is  an  absence  of  any  positive  restrictive  words. 

It  is  unnecessary,  we  think,  to  give  any  opinion  upon  that  deed,  as  their  Lord- 
ships are  all  of  opinion,  that  the  user  which  has  taken  place  for  such  a  great  length 
of  time  in  applying  the  water,  would  be  sufficient  to  give  the  Plaintiff  the  right 
which  he  insists  upon  :  for  it  must  be  admitted,  that  there  has  been  plenty  of  oppor- 
tunity for  the  Defendant  to  interfere  and  restrict  the  right,  if  any  such  right  of 
restriction  existed. 

It  is  quite  clear,  that  if  the  grantor  had  restricted  the  right  of  the  use  of  the 

227 


IX  MOORE.  81  *ATT8  v.  wbaman[1854] 

,,ular  ,,„,.,_,  only,  and  the  Plaintiff  bad  used  it  for  other  purposes 

:     ,,,,,1'n    h,  grant,  and  the  Defendant  had  stopped  the  water  from 

,  ftll   he  would  h;1Vt.  ,,,,,,  justified  :  but  .f  he  choose  to  he  by  for  fifty 

:illI,ktlia,  lt  1.  too  late  for  him  to  aay  that  the  right  has  not  been 

'MTl!.  distinction  between  aatural  Bow  of  [81]  water ^and  artificial  water- 

riptive  rights,  Magor  y.Chadwick  (11  Ad.  and  Ell.  571);  no  question 

at  point,  therefore,  oan  ari 

The  Court  below,  by  the  verdict,  found  thai  there  had  been  a  long  user  by  the 
Plaintiff,  and  that  such  righl  existed  in  him;  therefore,  without  expressing  any 
opinion  whether  thu  deed  is  s  limited  grant  or  not,  we  are  of  opinion,  that  the 
a]  must  be  dismissed,  and  with  i 

M  ,.    [SLE  OF  MAN  :  2.  Lboisi  ah  re,  Laws  and  Customs, 

Itayor  of)  v.  Best,  1878,  18  LJ.Ex.  103.] 

ON  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

ELIZABETH    WATTS  eUant;   GEORGE   BEAMAN,— Respondent  * 

[April  0.  1854]. 

An  Appellant  who  had  Dot  sued  as  a  pauper  in  the  Court  below,  admitted  by  the 
Judicial  Committee  to  appeal  in  forum  pauperis,  upon  the  usual  certificate, 
without  giving  Becurity  for  the  costs  already  incurred,  and  in  which  she  had 
been  condemned  by  the  decree  of  the  Court  below. 

Thil  application  by  the  Appellant  to  appeal  from  a  decree  of  the  Pre- 

rogative Court   of  Canterbury,  mi  forma  pauperis.     The  Respondent  resisted  the 
ii.  and  insisted  that  the  Appellant  ought  to  give  security  for  the  costs  in 
which  she  had  been  condemned  by  the  Court  below. 

\  •  ertifi<  ate  <U  an  Advocate,  that  there  was  just  and  probable  ground  of  appeal, 

•  Su    POg    fee,    who     administered    to     the    party    appellant   the 

[82]  usual  oath  "t  a  pauper.     The  Proctor  for  the  Respondent  objected  to  the  Appel- 

«ing  admitted  to  sue  ///  forma  pauperis,  and  prayed  to  be  heard  on  petition. 

I         -  .  litted  the  Appellant   to   proceed  in  forma  pauperis,  but   for  the 

purpose  only  of  trying  the  question  as  to  her  admissibility  to  sue  in  such  form. 

The  petition  brought  in  by  the  Respondent,  alleged  that  the  Judge  of  the  Pre- 

1         t,  by  his  interlocutory  decree,  pronouncing  for  the  Will,  condemned 

Lppellant  in  costs  from  the  time  of  the  giving  iii  of  the  allegation  on  her  behalf, 

upon  the  ground  that   she  had  clearly  been  guilty  of  deposing  knowingly  and  wil- 

f  illy  falsely  iii  her  evidence  in  the  cause,  and  had  by  herself  and  her  agents  applied 

•  I'tain  wit  give  evidence  on  her  behalf  by  promises  of 

•  v  in  the  event  of  her  succeeding  iii  the  cause:   and  that  she  had  also  in  her 

de  .i  charge  of  fraud  and  felony  against  our  Mary  Mills  (a  legatee  in 

d,  gi    tuitously,  and  that  there  was  no  evidence  to  support 

and  the  Judge  also  declared  thaj   his  only  reason  for  not  condemning 

as,  that  the  Counsel  of  the  Respondent  had  only  applied  for 

from  the  time  of  the  giving  in  of  the  allegation.     The  petition  further  alleged, 

that  indent   had  necessarily  paid  and  incurred  costs  and  expenses  to  the 

inl  of   6450  .it  least  in  this  cause,  by  far  the  greater  part  whereof  was  occa- 

■d  by  the  allegation  and  evid<  uce  of  the  Appellant  :  and  that  the  costs  and  ex- 

i.h  must  necessarily  he  incurred  on  his  behalf  in  the  appellate  Court,  in 

'he  event  of  the  appeal  being  allowed  to  he  prosecuted  and  brought  to  hearing, 

to  ;l  further  sum  of  considerable  amount,  and  in  the  whole  would 

[83]  absorb  the  residue  of  the  estate  of  the  Testator.     The  petition  also 

alleged,  that  the  Appellant  had  assigned  her  interest  in  the  estate  of  the  Testator, 

in  the  legacy  of  £200  bequeathed  to  her  by  the  Will  to  her 

'"  '"  •'  PerBOD  ":"1"'1  Hope,   'ding  as  such,  as  a  security  for  the 

1      '■"-Im^'.i..  thelord  Justice  Knight  Bruce,  and 
the  Right  Hon    S      I  i  Ryan,  Ens. 
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costs  incurred  by  him  on  her  behalf;  and  the  Respondent  submitted,  that  he  should 
be  much  injured  and  prejudiced  in  case  the  Appellant  should  be  allowed  to  prosecute 
the  appeal  as  a  pauper,  and  without  giving  any  security  for  the  payment  of  the 
costs  in  which  she  had  been  already  condemned,  and  prayed  their  Lordships  not  to 
admit  her  as  a  pauper  until  good  and  sufficient  security  had  been  given  on  her 
behalf  for  payment  of  the  Respondent's  costs  in  the  cause,  in  which  she  had  been 
condemned  by  the  decree  of  the  Court  below,  in  the  event  of  that  decree  being 
affirmed. 

The  answer  of  the  Appellant  stated,  that  she  was  reduced  to  utter  beggary,  and 
had  no  resource  left  to  her  but  the  workhouse.  And  with  reference  to  what  was 
alleged  by  the  R  spondent  as  to  the  grounds  upon  which  the  Judge  of  the  Preroga- 
tive Court  condemned  her  in  costs,  she  alleged,  that  the  circumstances  respecting 
which  she  had  incorrectly  deposed  in  her  evidence  in  the  cause  while  pending  in 
that  Court,  occurred  thirty-five  or  thirty-six  years  previously  ;  and  that  at  the  time 
of  her  examination  she  had  been  so  reduced  by  poverty  and  trouble,  that  she  was 
.  in  a  highly  nervous  and  confused  state,  and  hardly  knew  what  she  was  saying,  but 
that  afterwards  when  she  gave  in  her  answers  to  the  responsive  allegation,  and  her 
thoughts  were  more  collected,  she  stated  the  truth,  and  admitted  that  which  in  her 
state  [84]  of  confusion  she  had  previously  denied.  There  was  no  denial  of  the 
assignment  of  the  legacy  of  £200  given  to  her  by  the  Will  as  alleged  in  the  petition. 
Affidavits  were  filed  by  the  Appellant  and  another,  as  to  the  extreme  state  of  destitu- 
tion the  Appellant  was  reduced  to. 

The  Surrogate  referred  the  petition  to  the  Judicial  Committe  .  and  the  same 
now  came  on  for  hearing. 

The  Queen's  Advocate  (Sir  John  Harding),  for  the  Respondent,  the  Petitioner, 
submitted,  that  as  the  allegation  of  the  Appellant  having  assigned  her  interest  was 
not  denied,  it  justified  the  resistance  made  by  the  Respondent  to  the  Appellant's 
admission  to  sue  in  forum  pauperis,  and  as  to  the  practice  of  imposing  terms  of 
payment  of  costs  before  allowing  a  party  to  sue  i/n  forma  pauperis,  after  commence- 
ment of  suit,  he  referred  to  Jones  v.  Peerse  (M'Clel.  and  Y.  282)  as  a  case  in  point, 
in  the  Court  of  Exchequer,  and  Calvert  v.  Booth  (i  You.  and  Col.  514)  in  the  Court 
of  Chancery,  Taylor  v.  Bouchier  (2  Dick.  504),  Daren  port  v.  Davenport  (1  Phillips, 
121),  1  Daniels'  Chan.  Prac.  p.  43  (1st  Edit.).  That  her  vexatious  conduct  dis- 
entitled her  to  be  admitted  as  a  pauper,  Wagner  v.  Mears  (3  Sim.  127).  He  also 
took  an  objection  to  the  certificate  as  being  signed  by  the  junior  Advocate  only. 

Dr.  Spinks,  for  Watts,  contra,  relied  upon  Grind  all  v.  Grindall  (4  Hagg.  1), 
Matthews  v.  Warner  (-i  Yes.  191),  as  authorities  that  the  Delegates  admitted  a  party 
to  appeal  in  forma  pauperis. 

[85]  The  Right  Hon.  Dr.  Lushington.— This  is  a  petition  by  the  Respondent, 
praying  their  Lordships  not  to  admit  Mrs.  Watts  to  prosecute  her  appeal  in  this 
Court  as  a  pauper  until  good  and  sufficient  security  has  been  given  on  her  behalf 
for  payment  of  the  costs  of  the  Respondent  in  the  cause,  in  which  she  has  been  con- 
demned by  the  decree  of  the  Court  below,  in  the  event  of  that  decree  being  affirmed 
by  their  Lordships.  We  are  of  opinion,  that  we  cannot  accede  to  such  an  applica- 
tion. It  is  entirely  novel ;  no  precedent  of  any  such  course  of  proceeding  in  the 
Ecclesiastical  Courts  before  the  Delegates,  or  before  this  Court,  upon  appeal,  has 
been  produced.  The  cases  cited  are  not  sufficiently  in  point.  The  other  considera- 
tion is,  whether  their  Lordships  are  at  liberty  to  prevent  the  party  appealing  i/n 
forma  pauperis,  by  reason  of  the  certificate  being  signed  by  one  Advocate  only.  We 
think  also  that  this  objection  cannot  prevail.  It  is  very  clearly  laid  down  by  their 
Lordships  in  La  it  v.  Bailey  (7  Moore's  P.C.  Cases,  436),  that  before  a  party  can  be 
admitted  to  appeal  in  forma  pauperis  to  the  Judicial  Committee  from  the'  Ecclesi- 
astical Courts,  he  must  have  the  certificate  of  an  Advocate  that  there  are  good 
grounds  of  appeal.  Here  there  is  the  certificate  of  an  Advocate,  and  we  fully  rely 
that  no  Advocate  would  give  such  a  certificate  without  sufficient  reason  and  good 
cause.  We,  therefore,  reject  the  prayer  of  the  petition,  but  make  no  order  as  to 
the  costs  arising  out  of  it. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Privy  Council.  6.  Practice. 

1.  In  forma  pauperis.] 
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[86]  ON  APPEAL  FROM  THE  SUDDEB  DEWANNY  COURT  AT  CALCUTTA. 

<;i  DADHUB  PURSHAD  TEWARREE,— Appellant;   MOOSUMAT  SOONDERKOO- 

MAREE,     Respondent*  [June  29,  1854]. 

Appeal  restored  after  being  dismissed  for  want  of  effectual  prosecution  within 

the  time  Limited  by  the  fifth  rule  of  the  Order  in  Council  of  the  13th  of  June, 

1863  :  the  ii.  u  rules  having  been  only  recently  adopted  by  the  Sudder  Court 

at  Calcutta,  and  the  Appellant  in  ignorance  of  their  existence,  being  engaged 

in  taking  steps  to  prosecute  the  appeal  within  the  time  and  according  to  the 

pract  ic    previously  existing. 

This  was  a  motion  upon  petition,  to  restore  an  appeal  which  had  been  dismissed 

for  want  of  prosecution,  pursuanl  to  the  fifth  rule  of  Her  Majesty's  Order  in  Council 

of  the  l'5th  of  June,  1853  (see  Rules,  7  Moore's  P.C.  Cases,  viii.  [Stat.  R.  and  0.  Rev. 

vol.  iv.  pp.  305  et  seq]),  six  months  having  elapsed  from  the  arrival  of  the  transcript 

and  registration  in  the  Council  Office,  and  no  effectual  step  taken  for  the  prosecution 

of  the  appeal. 

The  petition  stated  that  the  transcript  arrived,  and  the  appeal  was  registered  at 
luncil  Office,  on  the  28th  of  July,  1853;  and  that  on  the  1st  of  February, 
1854,  notice  was  given  by  the  Registrar  of  the  Privy  Council  to  the  Registrar  of 
the  Sudder  Dewanny  Adawlut,  at  Calcutta,  in  the  terms  of  the  rule,  that  as  six 
calendar  months  had  elapsed  from  its  registration,  and  no  effectual  steps  taken  for 
the  prosecution  of  the  appeal,  the  same  was.  pursuant  to  Rule  V.  of  Her  Majesty's 
Order  in  Council  of  the  13th  of  June,  1853,  dismissed  without  further  notice.  The 
petition  further  [87]  stated,  that  the  Petitioner  was  wholly  ignorant  of  the  new 
rules  of  practice,  having  previously  had  the  usual  notice  to  proceed  with  his  appeal 
within  two  years,  and  was  in  no  way  prepared  for  this  alteration,  no  order  having 
been  issued  respecting  such  alteration  by  the  Sudder  Court,  until  the  16th  of  Feb- 
ruary, 1 S 5 4 ,  when  the  new  rules  were  first  adopted  by  the  Sudder  Court.  That  in 
the  latter  part  of  1853,  the  Petitioner  had  taken  measures  for  the  due  prosecution 
of  the  appeal,  and  that  his  mookhtar  was  in  correspondence  with  his  agent  in  Eng- 
land on  the  subject  ;  and  that  he  was  prepared  to  proceed  with  the  appeal  in  due 
course,  and  piayed  that,  under  the  circumstances,  his  appeal  might  be  revived. 

Mr.  H.  1'almer,  Q.C.,  in  support  of  the  petition,  urged,  that  it  was  a  proper  case 
for  the  indulgence  of  the  Court,  by  restoring  the  appeal,  as  there  was  no  laches  in 
prosecuting  the  same,  the  dismissal  being  under  the  new  Rules  and  Regulations,  of 
which  the  Petitioner  was  necessarily  ignorant,  conceiving  that  the  usual  period  of 
two  years  allowed  by  the  Order  in  Council  of  the  4th  of  September,  1833,  under 
the  Statute.  3rd  and  4th  Will.  IV.,  c.  41,  sec.  22  (2  Knapp's  P.C.  Cases,  xxvii.)  [f], 
wa-.  still  in  force,  the  Sudder  Court  at  Calcutta  not  having  notified  the  existence  of 
the  new  Rules  till  after  the  dismissal. 

Mr.  Leith  opposed,  submitting,  that  if  the  appeal  was  restored,  it  ought  to  be 
upon  terms  of  paying  costs,  and  giving  fresh  security,  according  to  the  usual  practice, 

Present:  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan. 
Knt.,  Lord  Justice  Turner,  and  the  Right  Hon.  Sir  John  Patteson,  Knt. 

[+]  At  the  Court  al  St.  James's.  Ith  of  September,  1833:  present, — The  King's 
Most   Excellent    Majesty   in   Council. 

It  is  this  day  ordered  by  His  Majesty  in  Council,  by  virtue  of  the  provisions  of 
an  Act  passed  in  the  last  Bession  of  Parliament,  intituled,  "An  Act  for  the  Better 
Administration  of  Justice  in  His  Majesty's  Privy  Council,"  that  the  United  Company 
of  Merchants  of  England  trading  to  the  East  Indies  do  bring  to  a  hearing  before  the 
Judicial  Committee  of  the  Privy  Council  on  the  Kith  of  November  next,  or  as  soon 
ftfter  :ls  ,l"'  8aid  Committee  may  require,  all  the  cases  of  appeal  mentioned  in  the 
annexed  list,  the  same  being  appeals  from  Courts  of  Sudder  Dewanny  Adawlut  in 
the  Bast  Indies,  in  which  do  proceedings  have  been  taken  in  England,  on  either 
aide,  for  a  period  of  two  years  subsequent  to  the  admission  of  the  said  appeals 
respectively.  (Signed)     C.  C.  Greville. 

[Here  followed  b  list  ol  cases  of  appeal,  containing  eighteen  from  Bengal,  ten 
from  Madras,  and  fifteen  from  Bombay.] 
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[88]  The  Lord  Justice  Knight  Bruce. — If  we  advise  any  positive  departure  from 
the  new  Rules  and  Regulations,  it  is  only  under  peculiar  circumstances.  We  think, 
in  this  case,  that  enough  has  been  shown  to  justify  us  in  recommending  the  restora- 
tion of  the  appeal,  upon  the  terms  of  the  sum  of  Rs.  4000  now  deposited  in  India 
in  Government  paper,  for  costs  to  abide  the  appeal  standing,  without  substituting 
any  fresh  security,  the  Appellant  undertaking  to  appear  forthwith  and  use  due 
diligence  to  bring  on  his  appeal.  All  costs  of  and  consequent  on  this  application 
and  the  dismissal,  to  be  reserved. 

[Mews'  Dig.  tit.  COLONY;  III.  Appeals  to  Privy  Council;  6.  Practice;  d.  Restor- 
ing. S.C.  6  Moo.  Ind.  App.  201.  Followed  in  Seto  Lutchmeechund  v.  Seto 
Zorawur  Mull,  1854-55,  9  Moo.  P.C.  352.] 


ON  PETITION  FROM  BOMBAY. 
In  re  The  Nawab  of  Surat  *  [June  30,  1854]. 

An  Act  of  the  Legislature  of  India,  No.  18  of  1848,  empowered  the  Governor  in 
Council  of  Bombay  to  administer  the  private  estate  of  the  late  Nawab  of 
Surat,  and  it  was,  bv  section  2,  enacted,  "  that  no  act  of  the  said  Governor 
of  Bombay  in  Council  in  respect  of  the  administration  to,  and  distribution 
of,  such  property,  from  the  date  of  the  death  of  the  said  Nawab,  should  be 
liable  to  be  questioned  in  any  Court  of  Law  or  Equity."  No  provision  was 
made  for  an  appeal  from  the  Governor's  decision.  In  pursuance  of  the 
power  conferred  by  this  Act,  the  Government  agent  at  Surat,  to  whom  the 
matter  was  referred,  made  an  award  distributing  the  estate  in  certain  shares, 
among  the  heirs  of  the  deceased,  which  award  was  confirmed  by  the  Governor 
in  Council. 

Upon  an  application  by  a  claimant  dissatisfied  with  the  award  to  the  Judicial 
Committee,  for  leave  to  appeal  from  the  Governor  in  Council's  confirmation 
of  the  award:  Held,  that  the  award  was  not  such  a  judicial  act  as  to  come 
within  the  operation  of  section  3  of  the  Statute,  3rd  and  4th  Will.  IY.,  c.  41, 
or  the  7th  and  8th  Vict.,  c.  69,  and  could  not  be  entertained  by  the  Judicial 
Committee  without  a  special  reference  to  them  by  the  Crown,  under  section 
4  of  the  Statute,  3rd  and  4th  Will.  IY..  c.  41. 

This  was  an  application  for  leave  to  appeal  against  an  adjudication  of  the 
Governor  of  Bombay,  founded  [89]  on  an  award  made  under  an  Act  of  the  Legisla- 
tive Council  of  India,  No.  18  of  1848,  for  the  administration  of  the  private  estate  of 
the  late  Nawab  of  Surat,  which  arose  under  the  following  circumstances: — The 
Petitioners  were  Meer  Jafur  Alee,  the  son-in-law  of  Meer  Ufzooloddeen  Khan,  the 
late  Nawab  of  Surat,  and  father  of  Zeeoon-nissa  Larlee  Begum  and  Ruheemoonnissa 
Begum,  infants  (the  grandchildren  of  the  late  Nawab),  and  Ameer-oon-nissa  Begum . 
the  widow  of  the  deceased  Nawab. 

It  appeared  from  the  petition,  that  Meer  Ufzooloddeen  Khan,  from  the  year  1821 
until  his  death,  enjoyed  the  dignity  and  immunities  of  Surat  with  the  sanction  of 
the  British  Government  in  India,  under  the  provisions  of  certain  articles  of  agree- 
ment, entered  into  on  the  13th  of  May,  1800.  between  the  East  India  Company  and 
Nusseeroddeen  Khan,  the  father  of  Ufzooloddeen  Khan,  whereby,  in  consequence  of 
his  surrendering  up  to  the  East  India  Company  the  civil  and  military  government 
of  Surat,  it  was  provided,  that  he  should  continue  exempt  from  the  jurisdiction  of 
the  Courts  of  Justice,  and  should  be  at  liberty  to  dispense  justice  over  his  relations 
or  servants.  Meer  Ufzooloddeen  Khan  died  on  the  8th  of  August.  1^42,  leaving 
no  son  surviving  him,  and  the  title  was  d<  clared  extinct,  and  the  property  taken 
possession  of  by  the  Government.  On  the  26th  of  August,  1848.  an  Act  of  the 
Legislature  of  India.  No.  XVIII.,  entitled.  "  An  Act  for  the  administration  of  the 


*  Present :  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan, 
Knt.,  the  Lord  Justice  Turner,  the  Right  Hon.  Sir  John  Patteson,  Knt.,  and  the 
Right  Hon.  Sir  John  Dodson,  Knt. 
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estate  of  the  late  Nawab  of  Surat,  and  to  continue  privileges  to  his  family,"  was 
*hich  invested  the  Governmenl  [90]  of  Bombay  with  power  to  administer 
the  private  estate  of  the  deceased  Nawab.  and  after  settlement  and  payment  of  the 
claims  against  the  Nawab,  at  the  time  of  his  death,  to  make  distribution  of  the 
remainder  among  his  family.  Among  the  claimants  to  the  property,  as  heirs,  were 
the  Petitioner,  Men-  Jafur  Alee,  and  hi.  two  daughters,  who  claimed  the  whole 
,,.      Thi  »]  the  Government,  Mr.  Frere,  to  whom  the  matter  was  referred, 

by  his  award,  was  of  -.pinion,  thai  there  was  no  proof  of  a  custom  in  the  family  of 
the  late  Nawab,  by  which  his  children  were  exclusively  entitled  to  the  whole  pro- 
perty, and  i  hat  it'  was  not  proved  that  it  was  the  intention  of  the  late  Nawab  to 
constitute  any  particular  person  to  the  exclusion  of  those  who  would  be  heirs  under 
the  rules  of  the  Mahomedan  law  of  succession;  and  he,  therefore,  decreed  that  the 
property  should  lie  divided  into  sixteen  shares,  and  awarded  eight  shares  to  Meer 
Jafur  Aloe's  two  daughters,  and  the  other  eight  shares  among  the  other  relations  of 
the  deceased  Nawab. 

The  Petitioner.  Meer  Jafur  Alee,  on  behalf  of  his  daughters,  appealed  to  the 
Bombay  Governmenl  against  the  above  award,  insisting,  that  it  was  against  the  late 
Nawab's  intentions.  On  the  27th  of  July,  1853,  the  Government  of  Bombay  in- 
formed the  Petitioner  that,  on  a  full  consideration  of  the  appeal  preferred  by  him 
on  behalf  of  his  daughters,  against  Mr.  Frere's  decision,  they  had,  under  section  2, 
of  Act  9,  Nd.  IS,  of  ISIS,  adjudged  the  succession  as  follows:  to  his  daughters, 
four  shares  cadi,  to  the  Nawab's  widows,  one  share  each,  and  to  the  two  great- 
grandsons  of  the  Xawab's  great-grandfather's  brother  in  the  male  line,  three  shares 
each,  and  thus  eon-[91]-tirmed  the  award.  After  an  ineffectual  application  to  the 
Board  of  Directors  of  the  East  India  Company  for  a  review  of  the  case,  the  Peti- 
tioners presented  a  petition  to  Her  Majesty  in  Council  for  leave  to  appeal,  and  for 
a  reference  of  the  petition  to  the  Judicial  Committee.  The  petition  was  in  the 
ordinary  form,  but  the  Registrar  of  the  Privy  Council  being  doubtful  whether  it 
\\a>  within  the  provisions  of  the  Privy  Council  Act,  3rd  and  4th  Will.  IV.,  c.  41,  sec. 
3,  the  present  application  was  made  to  their  Lordships  for  leave  to  appeal. 

The  Solicitor-General  (Sir  Richard  Bethell),  and  Mr.  Ayrton,  supported  the 
motion. — We  insist  that  the  continuation  of  the  award  by  the  Governor  in  Council, 
under  section  2.  of  the  Act  of  the  Legislature  of  India,  Xo.  18  of  1848,  was  of  a 
judicial,  and  not  a  Sovereign  character,  and  the  proper  subject  of  an  appeal  to 
the  Queen  in  Council.  It  was  similar  to  the  judicial  functions  formerly  exercised 
by  the  Governor-General,  under  the  powers  of  the  Statute,  21st  Geo.  III.,  c.  70,  sec. 
21,  from  whose  award  or  decision  an  appeal  to  the  King  in  Council  was  as  of  course. 
The  jurisdiction  of  the  President  and  Council,  as  a  Court  of  appeal,  was  abolished 
by  Statul  .  -".7th  (ieo.  III.,  c.  142,  sec.  18,  and  the  Bombay  Charter  founded  upon 
that  Art  provides  for  an  appeal  to  the  King  in  Council  from  the  Supreme  Courts, 
thereby  created.  Statute,  17th  Geo.  III.,  sess.  2.  c.  68,  sec.  1,  empowers  the  Bombay 
Government  to  make  laws  and  regulations  for  the  good  order  of  the  town  of  Bom- 
bay,  Imi  an  appeal  is  given  by  sec.  2.  So  Bom.  Reg.  IV.  of  1827,  ch.  23,  cl.  10  (Bom. 
Code,  p.  159),  expressly  provides,  that  there  [92]  shall  be  no  bar  to  the  full  and 
unqualified  exercise  of  Her  Majesty's  pleasure,  in  receiving  or  rejecting  appeals 
from  the  Sudder  Courts.  Although  it  is  enacted,  that  the  axvard  is  not  to  be  ques- 
tioned in  any  Court  of  law  or  equity,  yet  that  cannot  deprix-e  a  subject  of  the  right 
of  appeal  to  the  Sovereign.  There  are  no  restrictive  xvords  taking  away  an  appeal, 
and  we  insist  that  an  appeal  lies  to  the  Judicial  Committee  as  now  constituted,  the 
same  as  an  appeal  lay  from  the  President  and  Council  to  the  King  in  Council,  before 
the  passing  of  the  Statute,  37th  Geo.  III.,  c.  142.  The  recognition  of  the  Sovereign 
;.;ii  art,)-  of  the  Nawab  of  Surat,  and  the  exemption  of  himself,  family  and  ser- 
vant., by  Pom.  Reg.  II..  of  1827,  sec.  21,  cl.  2,  from  the  cognizance  of  the  Civil  Courts 
■t  Justice,  aie  not  unfrequjent  in  India.  Bom.  Peg.  XVII.  of  1827,  sec.  29,  cl.  2. 
The  faet  of  the  Governmenl  making  the  Nawab,  as  it  xvere,  solitus  !ec/e,  has  created 
this  anomalous  position.— [The  Lord  Justice  Knight  Bruce. — Does' any  objection 
arise  upon  that  pointl  Is  not  the  question  confined  to  this, — Is  the  axvard  such  a 
judicial  proceeding  as  comes  within  the  appellate  jurisdiction  of  the  Judicial  Com- 
mittee,  conferred  upon  them  by  the  3rd  and  4th  Will.  IV.,  c.  41,  sec.  3,  which 
authorises  them  to  entertain  appeals  from  any  "determination,  sentence,  rule,  or 
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order  of  any  Court,  Judge,  or  judicial  officer?"  If  it  is  not  embraced  in  these 
words  as  a  judicial  act,  then  we  can  only  entertain  the  matter  by  a  special  reference 
to  us  by  the  Crown,  under  the  fourth  section  of  that  Act.  Under  that  section  the 
Crown  has  power  to  refer  any  matter  to  the  Judicial  Committee  for  their  advice.] 
— An  appeal  was  entertained  by  this  Court  from  an  award  made  by  the  Bombay 
Governor  [93]  in  an  analogous  case  of  heirship.  Luxvmon  Row  Sadasew  v.  Mullar 
Row  Bajee  (2  Knapp's  P.C.  Cases,  60).  This  is  clearly  a  judicial  act.  It  was  a 
tribunal  established  by  an  Act  of  the  Legislature  of  India  to  determine  rights  of 
heirship,  and  in  this  country  the  entry  of  it  might  be  brought  up  by  certiorari. 
The  Queen  v.  The  Aberdare  Canal  Company  (14  Q.B.  Reps.  854).  Even  if  a  Statute 
directed  a  Court  to  hear  and  finally  determine,  it  does  not,  in  the  alts  nee  of  express 
words,  take  away  the  certiorari,  as  it  is,  in  the  language  of  Lord  Kenyon,  "  a  bene- 
ficial writ  for  the  subject."  The  King  v.  Jakes  (8  Term  Rep.  544).  The  Act  of 
1848  was  never  intended  to  interfere  with  the  right  of  appeal  io  this  Court,  which 
has  more  extensive  powers  than  the  Court  of  Queen's  Bench. 

The  Lord  Chief  Justice  Knight  Bruce. — The  late  Nawab  of  Surat,  having  been 
placed  in  a  peculiar  position  with  reference  to  the  Government  of  Bombay,  by  reason 
of  the  consideration  shown  him  by  that  Government,  in  consequence  of  rights  of 
Sovereignty,  which,  whether  theoretically  by  delegation,  or  otherwise,  he  had  in  fact 
substantially  exercised;  he  was  placed,  I  say,  in  a  particular  position  by  law  with 
reference  to  that  Government,  and  to  a  certain  extent,  to  use  the  expression  of  the 
Solicitor-General,  was  "  solitus  lege  "  himself,  and  placed  as  a  law  over  his  immediate 
family  and  dependants  ;  a  state  of  things  which  existed  at  his  death.  Some  diffi- 
culties appear  to  have  arisen  upon  that  event ;  and.  in  consequence,  some  years 
after  his  death  in  1848,  an  Act  of  the  Supreme  Legislature  of  India  [Act  xviii.  of 
1848]  was  passed  to  this  effect :  it  is  entitled  "  An  Act  for  the  administration  of  the 
[94]  estate  of  the  late  Nawab  of  Surat,  and  to  continue  privileges  to  his  family." 
It  recites  that  "  it  is  expedient  to  provide  for  the  administration  of  the  estate  of  the 
late  Nawab."  It  then  recites,  that  "  the  exemption  from  the  jurisdiction  of  the 
Civil  and  Criminal  Courts,  enjoyed  by  the  said  late  Nawab  and  his  relations  and 
servants,  by  virtue  of  the  treaty  concluded  between  the  East  India  Company  and  the 
said  late  Nawab  on  the  13th  May,  1800,  recognised  and  confirmed  by  clause  2,  section 
21,  Regulation  II.,  1827,  and  clause  2,  section  1,  Regulation  XL,  1827.  of  the  Boml  ay 
Code,  ceased  at  the  death  of  the  said  late  Nawab,  and  it  is  deemed  expedient  that 
some  of  the  said  persons  should  continue  to  be  privileged."  It  then  enacts,  that 
"'  No  writ  or  process  shall  be  sued  forth  or  prosecuted  against  the  person,  goods,  or 
property  of  the  said  several  persons  named  in  the  schedule  annexed  to  the  Act,  or 
any  of  them,  unless  with  the  consent  of  the  Governor  of  Bombay  in  Council  first 
obtained,  such  consent  to  be  signified  by  one  of  the  Secretaries  to  the  Government ; 
and  any  writ  or  process  sued  forth  or  prosecuted  against  the  person,  goods  or  pro- 
perty of  the  said  named  persons,  or  any  of  them,  without  such  consent  as  aforesaid, 
shall  be  utterly  null  and  void."  The  second  section,  which  is  the  one  which  has  been 
brought  more  immediately  under  the  attention  of  their  Lordships  on  this  occasion, 
says,  "  The  Governor  of  Bombay  in  Council  is  empowered  to  act  in  the  administra- 
tion of  the  property,  of  whatever  nature,  left  by  the  late  Nawab  of  Surat,  in  regard 
to  the  settlement  and  payment  of  the  debts  and  claims  standing  against  the  estate 
of  the  said  late  Nawab  at  the  time  of  his  death,  and  to  make  distribution  of  the  re- 
maining property  among  his  fa-[95]-mily  ;  and  no  act  of  the  said  Governor  of 
Bombay  in  Council,  in  respect  to  the  administration  to  and  distribution  of  such 
property,  from  the  date  of  the  death  of  the  said  late  Nawab,  shall  be  liable  to  be 
questioned  in  any  Court  of  Law  or  Equity.'' 

The  Governor  of  Bombay  in  execution  of  the  power  or  duty,  or  both,  thus  con- 
ferred upon  him,  has  exercised  that  power  or  duly  in  a  manner  unsatisfactory  to 
members  of  the  family  of  the  Nawab,  and.  in  consequence,  the  present  Petitioners 
seek  to  have  the  case  re-heard,  or  the  distribution,  thought  right  by  the  Governor  of 
Bombay  in  Council,  brought  under  the  review  of  the  Judicial  Committee,  as  a  matter 
of  right,  and  in  the  exercise  of  its  ordinary  jurisdiction  ;  and  the  question  before 
their  Lordships  is.  whether  that  is  a  course  authorised  by  the  Statutes,  under  which 
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they,  as  members  of  the  Privy  Council,  exercising  the  particular  functions  of  the 
Judicial  Committee,  are  now  sitting.  T^r^hi™ 

The  question  is  not  whether  this  may  hereafter  be  s  case  which  then  Lordab  pB 
U1,v  hav  .  to  bear,  if  i.  shall  bo  Beem  61  to  Her  Majesty,  under  the  1th  Bection  of  the 
Stata£  3rd  and  4th  Will.  IV..  c.  41, to  refer  it  to  them  The  question  is  entirely  con- 
lim.(1  S  the  3rd  Bection  of  thai  Statute.     Their  Lordships  desire  that  nothing  which 

i.  said  on  the  present  occasion  shall  be  undersl 1   aa   referring,  directiy  or  m- 

(lm„h,  to  anything  thai  may  be  thought  right  to  be  done  under  the  4th  section 
That  LB,  in  point  of  fact,  a  matter  with  whirl,  they  have  nothing  to  do.  The  4th 
section  provides.  -  That  it  shall  be  lawful  for  Hi  a  Majesty  to  refer  to  the  said  Judi- 
cial Committee,  for  hearing  or  consideration,  any  such  other  matters  whatsoever,  as 
Bia  Majesty  shall  think  tit  ;  and  such  [96]  Committee  shall  thereupon  hear  andcon- 
B  der  the  same."  tf,  therefore,  it  shall  hereafter  be  the  pleasure  of  Her  Majesty  to 
refer  the  present  petition,  or  any  similar  petition,  to  their  Lordships,  their  Lordships 
will  of  course  hear  it.  and  report  to  Her  Majesty  upon  it.  At  present  no  such  case  is 
before  us  The  only  queation  is.  whether,  without  a  reference,  and,  as  a  matter  ot 
righ1  a  petition  complaining  of  what  has  been  done  by  the  Governor  of  Bombay  m 
Council  under  the  particular  power  that  I  have  mentioned,  shall  be  brought  here  in 
ordinary  course;  and  that  depends  upon  the  question  whether,  within  the  true 
meaning  of  the  3rd  section  of  the  Statute,  3rd  and  4th  Will.  IV.,  c.  41,  establishing 
the  Judicial  Committee,  the  act.  of  which  complaint  is  now  made,  is  the  act  of  a 
Judge  or  judicial  officer  ;  the  language  of  the  third  section  being,  "  that  all  appeals, 
or  complainta  in  the  nature  of  appeals  whatever,  which,  either  by  virtue  of  this  Act, 
or  any  law.  statute,  or  custom,  may  be  brought  before  His  Majesty  or  His  Majesty 
in  Council,  from  or  in  respect  of  the  determination,  sentence,  rule,  or  order  of  any 
Court,  Judge,  or  judicial  officer,  and  all  such  appeals  as  are  now  pending,"  shall  be 
heard  in  the  way  that  is  there  mentioned. 

Now,  the  2nd  section  of  the  Indian  Act  of  1848  (Act  No.  xviii.  of  1848)  I  have 
alrea.lv  read  :  and  it  will  be  requisite,  in  considering  it  more  particularly,  to  look 
a1  the  two  portiona  of  il  separately.  The  first  is,  that  "  the  Governor  of  Bombay  in 
Council  is  empowered  to  act  in  the  administration  of  the  property,  of  whatever 
nature,  lefl  by  the  late  Nawab  of  Surat,  in  regard  of  the  settlement  and  payment 
of  the  debts  and  claims  standing  against  the  estate  of  the  late  Nawab  at  the  time  of 
his  death,  and  to  make  distribution  of  the  re-[97]-maining  property  among  his 
family.  Now.  whether,  if  the  section  had  stopped  there,  the  discretion  of  the 
Governor  in  Council  was  one  which  could  have  been  regulated  or  interfered  with 
(udicially,  or  was  absolute,  their  Lordships  do  not  mean  to  intimate  any  opinion. 
Lei  it  lie  assumed  for  a  moment,  that  it  was  not  absolute,  but  that  it  was  a  discretion 
bound  to  be  exercised,  according  to  some  law.  some  custom,  some  state  of  rights. 
The  mode  of  complaining  of  that  must  have  been  to  the  ordinary  Courts  of  the 
country,  either  in  one  branch  of  the  local  jurisdiction  or  in  another,  from  which  it 
might  have  been  brought  in  regular  course  of  appeal,  before  Her  Majesty  in 
Council.  No  such  course  has  taken  place,  in' the  present  instance,  nor  could  it,  for 
the  obvious  reason  that  I  am  about  to  mention.  It  is  plain,  therefore,  that  the  Peti- 
tioners would  not  be  right  here,  upon  the  supposition  that  the  enactment  that  I  am 
reading  had  ended  at  the  point  to  which  I  have  read.  But  the  section  proceeds, 
"  And  no  ad  ot'  the  saiil  Coventor  of  Bombay  in  Council,  in  respect  to  the  adminis- 
tration to  and  distribution  of  such  property,  from  the  date  of  the  death  of  the  said 
late  Nawab,  shall  lie  liable  to  lie  questioned  in  any  Court  of  Law  or  Equity."  It  is 
perfectly  plain,  therefore,  that  no  local  Court  could  have  entered  into  the  question 
of  the  propriety  of  the  administration  or  distribution  thought  right  by  the 
Governor  of  Bombay  in  the  exercise  of  this  power.  But  the  argument  is,  that 
though  the  ordinary  Courts  are  excluded  from  interference  the  Queen  in 
Council  is  not  ;  and.  perhaps  (though  their  Lordships  do  not  mean  to  pro- 
nounce any  opinion  upon  it),  the  argumenl  may  he  well  founded,  that  if  the 
Governor  in  Council  was  here  constituted  a  Court,  it  might  have  [98]  exceeded 
the  limits  of  the  Indian  Legislature—- the  limits  of  their  power,  to  exclude  the 
judicial  functions  (if  1  may  use  the  expression)  of  Her  Majesty  in  Council. 
Their  Lordships  are  of  opinion,  however,  that  the  intention  of  this  Act  was 
not   to    create    a    Court  ;   that    the    intention    of   the   Act    was    to    delegate,    either 
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arbitrarily,  or  subject  to  certain  limitations  of  discretion,  the  administration  and 
distribution  of  the  Nawab's  property,  but  in  such  a  way  that  the  administration  and 
distribution  should  not  be  judicially  questioned.  The  expression,  it  will  be  ob- 
served, is  not,  "  shall  be  liable  to  be  questioned  in  any  other  Court  of  Law  or  Equity," 
but,  "  shall  be  liable  to  be  questioned  in  any  Court  of  Law  or  Equity."  It  may  seem 
an  anomalous  and  extraordinary  proceeding  to  vest  powers  of  this  description,  not 
liable  to  be' checked  by  any  ordinary  course  or  powers  of  law,  in  any  individual  or  in 
any  body ;  but  the  Indian  Legislature  had  power  over  the  property ;  they  might,  in  the 
exercise  of  that  power  which  is  inherent  in  legislation,  have  given  the  whole  property 
at  once  to  the  stranger,  or  devoted  to  any  purpose,  and  whether  with  moral  justice 
or  not,  is  not  the  question.  Instead  of  doing  that,  they  do  what  to  their  Lordships 
appears  substantially  the  same  thing;  they  vest  the  power  of  dealing  with  it  in  a 
particular  individual  or  a  particular  body,  and  declare  that  its  acts  shall  not  be 
liable  to  be  questioned  in  any  Court  of  Law  or  Equity. 

Their  Lordships,  therefore,  consider,  that  in  the  ordinary  exercise  of  their 
functions,  they  are  without  jurisdiction  to  interfere.  They  are  of  opinion,  that  the 
proceeding  of  the  Governor  of  Bombay  in  Council  has  not  been  an  act  of  a  Court, 
Judge,  or  judicial  officer,  within  the  meaning  of  the  third  section  of  the  Statute,  3rd 
and  4th  Will.  IV.,  c.  41,  but  has  been  the  [99]  act  of  a  person  or  body  not  in  any  sense 
judicial;  delegated  and  authorised  to  perform  a  particular  function  as  to  the 
responsibility  for  the  exercise  of  which,  or  as  to  any  appeal  from  that  exercise,  they 
were  exempted  by  the  Legislature  which  created  them.  In  the  extreme  case  which 
may  be  supposed,  of  corrupt  or  tyrannical  abuse  of  such  powers  as  these,  which  is 
not  suggested,  there  must  always  be  open  to  all  the  Queen's  subjects  those  rights  of 
complaint,  in  the  last  resort,  either  to  Parliament,  or  to  the  Crown.  The  only  ques- 
tion before  us,  is,  whether,  as  I  have  said,  the  Governor  of  Bombay  in  Council  has, 
in  this  instance,  exercised  a  judicial  function  ;  and  their  Lordships  are  all  clearly 
of  opinion,  that  he  did  not  exercise  any  such  function,  that  he  was  not  vested  with 
any  such  function. 

If  their  Lordships  had  entertained  any  doubt  on  this  matter  as  to  their  jurisdic- 
tion, that  doubt  would  probably  have  been  removed  by  the  language  of  the  Statute, 
7th  and  8th  Vict.,  c.  69,  for  amending  the  3rd  and  4th  Will.  IV.,  c.  41.  Not  only 
the  recital  contained  in  that  Act  of  Parliament,  but  some  portion  of  the  provisions 
contained  in  the  enacting  parts  of  it,  appear  to  their  Lordships  very  much  to 
strengthen  the  view  which  they  would  have  taken  of  this  case,  even  if  that  Act  had 
not  existed. 

The  Petitioners,  therefore,  will  take  such  course  as  they  may  be  advised,  with 
reference  to  an  application  to  the  Crown,  through  the  Board  of  Control,  or  otherwise. 
By  possibility,  in  consequence  of  such  application,  if  made,  the  matter  may  come 
here  again  ;  and  their  Lordships  will  readily  do  their  duty  in  hearing  it.  At  present 
they  consider  it  not  to  be  within  their  ordinary  functions  to  do  so. 

[Mews'  Dig.  tit.  COLONY  ;  III.  Appeals  to  Privy  Council  ;  1.  When  an  Appeal  lies 
generally.  S.C.  5  Moo.  Ind.  App.  499.  See  Cutto  v.  Gilbert,  1854,  9  Moo.  P.C. 
at  p.  149.] 

[100]  ON  APPEAL  FROM  THE  COURT  OF  COMMON  PLEAS  OF  THE 
ISLAND  OF  BARBADOES. 

JOHN   WILSON—  Appellant;     TIMOTHY    CALLENDER,— Respondent* 

[July  20,  1855]. 

The  Royal  Instructions  regulating  appeals  from  Barbadoes  to  the  Queen  in 
Council,  limit  the  right  of  appeal  to  cases  in  which  the  subject-matter  in- 
volved amounts  to  <£300. 

The  Court  at  Barbadoes  held,  that  certain  accounts  and  documents  sought  to  be 
recovered  in  an  action  of  detinue,  were  of  no  value  in  themselves,  and  re- 

*  Present:    The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward 
Ryan,  Knt.,  the  Lord  Justice  Knight  Bruce,  and  the  Lord  Justice  Turner. 
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fused  leave  to  appeal  againsl  a  judgment  of  nonsuit  in  the  action.  Upon  a 
petition  for  leave  to  appeal,  founded  upon  an  allegation  that  the  value  of 
the  accounts  and  securities  exceeded  £300,  their  Lordships  granted  special 
have  to  appeal.  When  the  appeal  came  on  for  hearing,  it  appeared  that  the 
allegation  as  to  the  value  of  the  accounts  and  documents  was  unfounded  in 
fad.  and  unsupported  by  evidence,  upon  which  their  Lordships  stopped  the 
case,  and  dismissed  the  appeal  with  costs. 

The  appeal  in  this  case  was  brought  from  an  Order  made  by  the  Court  of  Com- 
Pleas  in  the  Island  of  Barbadoes,  directing  a  verdict  to  be  set  aside  and  a  non- 
suit entered,  in  an  action  of  detinue  brought  by  the  Appellant,  as  administrator  of 
his  deceased  wife,  againsl  the  Respondent,  the  trustee  and  exeeutor  of  the  Appel- 
lant's wife,  to  recover  certain  documents,  consisting  of  accounts  current,  securities 
for  money,  and  promissory  notes,  belonging  and  relating  to  the  separate  estate  of 
the  wife,  and  which  were  in  the  possession  of  the  Respondent  as  such  trustee  and 
executor.  The  Appellant  applied  to  the  Court  for  leave  to  appeal  to  Her  Majesty  in 
Council,  but  the  Chief  [101]  Justice.  Boucher  Clarke,  held,  that  he  was  precluded  by 
he  Royal  Instructions  from  granting  such  leave,  as  the  Appellant  had  not  proved 
ll  mi  the  subject-matter  in  dispute  was  of  the  value  of  £300,  the  amount  required 
by  the  Royal  Instructions  regulating  appeals  in  the  Colony;  the  papers  in  question 
of  themselves  being  proved  at  the  trial  of  no  value  whatever. 

In  consequence  of  the  refusal  by  the  Chief  Justice,  the  Appellant  presented  a 
petition  to  Her  Majesty  in  Council,  praying  for  leave  to  appeal ;  and  by  his  petition 
he  submitted,  thai  the  Court  below  ought  to  have  granted  leave  to  appeal,  inasmuch, 
as  though  no  value  might  have  actually  been  proved  in  the  cause,  there  was  produced 
in  the  Court,  at  the  hearing  of  the  cause,  one  attested  account  of  the  administration 
of  i he  personal  estate  of  Mi's.  Wilson  against  the  Respondent,  which  alone  amounted 
to  £1043  28.  '3d.,  and  the  amount  involved  in  the  accounts  and  securities  relating  to 
the  personal  estate  withheld  by  the  Respondent,  was  upwards  of  £1000,  and  there 
was  a  further  sum  by  way  of  costs  incurred  about  the  action,  and  a  Bill  of  Dis- 
covery he  had  tiled  against  the  Respondent,  amounting  to  upwards  of  £300,  which 
he  claimed  as  damages. 

(June  •_".».  IS."*  I.*  i  Mr.  lletherington,  in  support  of  the  petition,  applied  ex  parte 
foi  special  leave  to  appeal,  which  their  Lordships,  upon  the  faith  of  the  allegation 
in  the  petition  as  to  value,  granted,  upon  terms  of  the  [102]  Appellant  giving  the 
usual  security  for  costs  of  the  appeal. 

Upon  the  appeal  coming  on  for  hearing,  it  appeared  that  the  allegation  in  the 
petition  as  to  the  value  of  the  accounts  and  securities  was  unfounded  in  fact,  and 
unsupported  by  proof:    whereupon  their  Lordships  stopped  the  case. 

Sir  Frederick  Thesiger,  Q.C.,  and  Mr.  Leith,  were  for  the  Appellant;  and  Mr. 
Wigram,  Q.C.,  and  Mr.  Druce,  for  the  Respondent. 

The  Righl  Hon.  T.  Pemberton  Leigh.-  We  shall  dispose  of  this  appeal  upon  a 
ground  which  we  hope  will  in  future  prevent  parties  making  ex  parte  applications, 
such  as  this,  for  have  to  appeal,  when,  in  truth,  no  grounds  exist  to  warrant  such 
application.  Leave  was  given  by  their  Lordships  to  appeal,  upon  the  allegation  that 
the  accounts  and  securities  which  the  Appellant  claimed  were  of  the  value  of  £."500, 
the  sum  limited  by  the  Royal  Instructions,  which  allegation,  however,  now  appears 
to  have  no  foundation  in  fact.  The  petition  to  Her  Majesty  for  leave  to  appeal  con- 
tained an  allegation  as  to  the  value  of  these  attested  accounts,  which  it  was  alleged 
amounted  to  the  sum  of  £1043  '_'-.  lid.,  and  other  securities  to  the  value  of  £1000. 
It  now  turns  out  that  they  wen'  not.  and  are  not.  of  the  value  of  a  single  shilling. 
Such  conduct  cannol  be  passed  over  in  silence.  When  parties  make  an  application 
for  an  indulgence,  ami  obtain  thai  in-[103]-dulgence  upon  grounds  which  turn  out 
not  only  to  be  unfounded,  but  absolutely  untrue,  they  should  know  that  their  appeal 
will  be  dismissed  with  costs.  The  course  their  Lordships  will,  therefore,  pursue  in 
this  case,  without  'join--  any  further,  is  In  dismiss  the  appeal  with  costs. 

*  Present:  The  Lord  Justice  Knight  Bruce,  the  Righl  Hon.  Sir  Edward  Ryan, 
Kit.,  the  Lord  Justice  Turner,  and  the  Right  Hon.  Sir  John  Patteson,  Knt. 
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[Mews'  Dig.  tit.  COLONY;   III.  ArpHALs  to  Pbivt  Council;    2.  Appealable  Value; 
3.   Leave  to  Appeal,  Sum  involved  being  below  the  Applicable  Amount.     As  to 

(i.)  dismissal  of  appeal  with  costs,  cf.  Hihnardin  Ghosc  v.  Ilallodhur  Doss,  1854, 
9  Moo.  P.C.  356;  (ii.)  special  leave  to  appeal  in  civil  cases  generally,  see  note 
to  Retemeyer  v.  Oberniuller,  1837,  2  Moo.  P.C.  at  p.  125;  (iii.)  conditions  of 
appeal  from  Barbadoes,  see  0.  in  C.  of  March  3,  1859,  under  13  and  14  Vict. 
c.  15,  s.  6  (Stat.  R.  and  0.  Rev.  iv.,  396),  and  0.  in  C.  of  20th  April,  1883  (ib. 
p.  400).] 


ON  APPEAL  FROM   THE  SUPREME  COURT  AT   BRITISH  GUIANA. 

JOSEPH  NORTON,— Appellant;  BENJAMIN  SPOONER,— Respondent  * 

[July    3,    4,    1854]. 

A  civil  action  for  recovery  of  damages  against  a  Defendant  for  criminal  con- 
versation had  with  the  Plaintiff's  wife,  lies  by  the  Dutch  hiw  prevailing  in 
British  Guiana,  and  is  recognised  by  the  Ordinances  of  the  Colony,  Nos. 
19  and  29  of  1846. 

A  plea  of  exception,  "  Tihi  adversus  me  non  competit  haec  actio"  to  such  action, 
rejected  by  the  Supreme  Court  at  British  Guiana.  Such  judgment  affirmed 
on  appeal  by  the  Judicial  Committee. 

This  was  an  appeal  from  a  judgment  of  the  Supreme  Court  of  Civil  Justice  at 
British  Guiana,  rejecting  a  plea  of  exception  by  the  Appellant  in  bar  to  an  action 
brought  in  that  Court  by  the  Respondent  against  him,  for  damages  on  account  of 
criminal  conversation  with  the  Respondent's  wife,  and  the  question  raised  by  such 
plea  was,  whether  a  civil  action  for  the  recovery  of  damages  for  criminal  con- 
versation lay  by  the  law  in  force  in  British  Guiana. 

The  Appellant  and  Respondent  were  inhabitants  of  the  country  of  Essequibo,  in 
the  Colony  of  British  Guiana.  In  1853,  the  Respondent  brought  an  action  [104]  in 
the  Supreme  Court  in  the  Colony  against  the  Appellant,  and  by  his  claim  and 
demand  alleged,  that  the  Appellant  on  divers  days  in  that  year,  and  in  the  Colony, 
had  adulterous  connection  with  his  wife,  and  he  claimed  of  the  Appellant  the  sum  of 
$20,000,  as  damages. 

The  Appellant  filed  his  conclusion  of  exceptions  and  answer,  and  therein  pleaded, 
amongst  other  pleas,  the  exception  "  Tibi  adversus  me  non  competit  haec  actio." 

Issue  having  been  joined  as  well  upon  this  exception,  as  upon  the  other  matters 
pleaded  by  the  Appellant,  the  cause  came  on  for  hearing  on  the  28th  of  June,  1853, 
before  the  Supreme  Court,  consisting  of  the  Chief  Justice  Arrindell  and  the  Justices 
Alexander  and  Harvey,  when  the  Court  decided  to  dispose  first  of  the  above-men- 
tioned exception,  before  going  into  the  other  questions  raised,  and,  after  a  full 
healing,  and  having  taken  time  for  consideration,  pronounced  their  judgment,  in 
the  matter  of  the  exception,  on  the  1st  of  July,  1853,  rejecting  the  exception  with 
reservation  of  costs,  and  ordering  the  parties  to  proceed  in  the  action. 

The  judgment  of  the  Court  was  pronounced  by  the  Chief  Justice,  (Mr.  Justice 
Harvey,  having  been  counsel  in  the  cause,  took  no  part  in  the  decision,)  who.  after 
stating  that  it  was  not  without  considerable  hesitation  that  the  Court  pronounced 
decision  in  the  case,  proceeded  to  observe,  "  that  the  arguments  by  the  Attorney 
General  in  support  of  the  exception  were  exceedingly  well  put.     Not  only  did  they 
considerably  stagger  the  Court,  but  the  researches  of  the  Court  subsequently,  led 
them  to  look  to  that  side  of  the  question  with  great  consideration.     The  Attorney 
General  argued,  that  because  in  the  books  of  practice  there  was  [105]  no  mention  of 
this  remedy  on  the  part  of  the  husband,  and  of  this  mode  and  manner  of  proceeding 
it  was  to  be  inferred  that  it  was  not  known  in  the  Dutch  law.     He  (the  Chief  Justice  i 
conceded  at  once  to  the  Attorney-General,  that  neither  in  Van  der  Linden  nor  in 
Van  Leeuwen's  Roman  Dutch  law,  quoted  by  him,  was  there  any  mention  made  of 

*  Present:  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan, 
Knt.,  the  Lord  Justice  Turner,  and  the  Right  Hon.  Sir  John  Patteson,  Knt. 
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such  an  action,  nominating  nor  was  there  any  paragraph  thai  mentioned  expressly 
'adultery,'  as  one  of  the  injuries  for  which  an  action  could  be  maintained.  But, 
if  they  looked  at  the  passage  in  Van  der  Linden  to  which  the  Attorney-General 
referred,  p.  353,  it  would  be  seen  thai  Van  der  Linden  treated  there  expressly  of 
th,  criminal  law,  and  thai  he  had  previously  treated  of  the  civil  law.  That  was 
quite  clear ;  and,  when  treating  of  the  civil  law,  although  he  did  not  expressly 
allude  to  and  mention  the  offence  of  adultery,  yet  he  did  say,  in  p.  248,  as  quoted 
by  the  Counsel  for  the  Plaintiff,—'  Out  of  crime  arise  two  kinds  of  obligation;  the 
one.  to  suffer  the  punishment  affixed  by  law  to  the  act,  which  is  of  a  public  nature, 
whereof  we  shall  treal  in  the  following  book;  the  other,  to  make  good  the  damages 
occasioned  by  the  criminal  act  :  and  in  the  latter  view,  as  laying  the  ground  of  a 
i  ivil  anion,  we  shall  here  consider  it.'  Now,  here  was  a  broad  principle  laid  down 
in  the  Dutch  law,  and  also  recognised  in  the  English  law,  that  a  criminal  action, 
o",  as  we  would  say  in  the  English  law,  a  prosecution,  did  not  denude  the  individual 
of  the  righl  to  bring  his  action  for  damages;  and,  vice  versa,  a  civil  action  did  not 
preclude  the  public  prosecutor  from  proceeding  in  the  manner  pointed  out  elsewhere. 
So  universally  was  this  principle  applied  in  the  Dutch  law,  that  in  speaking  of 
crimes  againsl  life,  or  murder,  it  was  stated  that  the  [106]  party  wdio  had  committed 
a  murder  was  bound  to  make  good  to  the  widow  and  children  of  the  deceased  who 
had  been  dependent  upon  him,  the  loss  sustained  by  his  death,  by  way  of  annuity. 
Now.  if  the  children  and  widow  of  the  murdered  person  had  their  remedy  against  the 
murderer  for  damages  which  had  accrued  in  consequence  of  the  murder,  it  evidently 
showed  that  this  law  differed  widely  from  our  own,  wherein  the  civil  remedy 
became  merged  into  and  was  abolished  by  the  public  remedy  or  prosecu- 
tion. He  had  been  merely  adverting  to  the  authorities  quoted,  and  referring, 
en  passant,  to  the  general  principles  of  law.  But  when  they  looked  a  little  further 
into  the  authorities,  they  found  that  there  was  certainly  no  precedent  for  an  action 
of  this  kind  by  name,  as  he  had  before  stated  ;  but,  they  did  find  that  all  the  author- 
ities they  had  been  able  to  read,  treated  this  as  a  question  of  injury;  and  when  they 
looked  to  Van  der  Linden's  '  Manier  van  Procedeeren,'  1st  vol.,  p.   197,  (which  was 

rpported  by  Merula's  Practice,  vol.  i.,  p.  467,)  they  found,  under  the  head  of 
Reparation  for  injuries.'  the  form  of  conclusion  in  the  claim  and  demand,  thus 
-t.iicd  :  '  And  making  claim,  concludes  that  the  Defendant  shall  be  declared  to  have 
atrociously  injured  the  Plaintiff  (Impetrant),  and  moreover  be  condemned  to  make 
amends  for  such  injuries,  honourably  and  profitably.  Honourably,  by  appearing 
ai  the  Bitting  of  the  Poll  of  this  Court  (or  before  Counsellor  Commissaries  of  this 
Court),  and  there,  with  head  uncovered,  and  within  the  hearing  of  every  one,  to 
ask  the  Plaintiff  (should  he  wish  to  be  present)  pardon,  declaring  that  he  sincerely 
is  having  spoken  and  uttered  the  injurious  words  and  language,  as  more  fully 
set  forth  in  the  Plaintiff's  [107]  claim  (mandament);  and  that  he  considers  the 
Plaintiff  to  be  a  man  of  honour,  against  whose  character  and  conduct  he  is  not 
aware  any  thin-  can  be  said.     And  profitably,  by  paying  to  the  poor  of  the  Dutch 

P.  formed  Church  of  the  town  of a  sum  of  — —  silver  ducatoons.'     The  injured 

party  had  the  right  there  to  require  that  the  sum  or  damages  should  be  paid  to  the 

or  to  himself,  lb-  (the  Chief  Justice)  merely  referred  to  this  form,  for  the 
purpose  of  showing,  that  although  Van  der  Linden'did  not  mention  anvthing  about 
adultery,  yel  he.  as  well  as  Merula,  gave  a  form  which  was  applicable  to  injuries 
inflicted  by  that  crime  or  offence,  as  well  as  to  injuries  by  any  other  crime  or 
offence.  There  was  Q0  other  form  for  damages  for  injury,  however,  or  by  what- 
e7er  means  that  injury  mighl  have  ben  committed.     So  that,  although  there  was  at 

in   apparently  strong  argumenl   on   the  ground  of  absence  of  precedents  or 

v.  when  the  matter  was  narrowly  investigated  and  sifted,  it  was  clear  that 

\  an  der  Linden  gave  but  form  as  applicable  to  all  injuries.    He  gave  it  without 

stating  what  injuries  it  was  for.  although  it  was  presumed  that  it  related  to  injuries 
by  sh.nder  or  libel  :  yet, by  looking  at  the  part  which  related  to  the  amende  honorable 
ami  the  amende  profitable,  it  could  apply  to  any  injury  whatever.  The  learned 
'  ""n>"!  ^e8ted  hl8  wl*ole  °ase  on  the  absence  of  all  authorities.  Now,  on  the  other 
Blde>  authorities  had  been  quoted,  and  they  appeared  to  the  Court  to  be  exeeedimdv 
pertinent  and  applicable.  The  firsl  authority  quoted  was  that  of  Grotius,  as  trans- 
lated by  Herberl  ;  and.  having  had  the  issue  hook  before  him  previously  to  coming 
,""1  '"'",-  and  heme  desirous  of  seeing  whether  this  was  a  cor-[108]-rect  trans- 
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lation  or  not,  he  had  taken  the  pains  of  comparing  the  translation  with  the  original, 
and  he  had  found  it  a  very  correct  translation.  What  did  Grotius  say? — '  Whoever 
commits  adultery  with  a  married  woman,  even  with  her  consent,  inflicts  an  injury 
on  the  husband,  and  is,  therefore,  in  this  respect  liable  to  the  husband,  beside  the 
compensation  for  the  losses  which  the  husband  or  children  sustain  by  the  same.' 
(B.  iii.  c.  xxxv.  s.  9.)  Now,  how  could  a  man  be  liable  to  the  husband  if  he  was  not 
so  liable  to  make  reparation  or  compensation  in  some  way  or  other?  The  authority 
was,  that  whoever  committed  adultery  with  a  married  woman,  even  with  her  con- 
sent, inflicted  an  injury  upon  the  husband,  and  was  liable  to  him.  He  knew  that  it 
would  be  said,  that  when  they  searched  other  authorities,  it  would  be  seen  that  there 
was  a  remedy,  both  criminal  and  civil.  By  a  reference  to  Voet,  b.  47,  tit.  10,  par.  17 
and  18,  it  would  be  seen  that,  according  to  the  law  of  Holland,  when  a  party  brought 
his  action  against  the  wife  for  divorce  on  the  ground  of  adultery,  the  Advocate- 
Fiscal  had  the  right  to  come  up  and  join  in  the  same  proceedings,  and  make  claim 
that  the  party  should  also  be  fined.  But  look  at  the  present  state  of  the  law.  The 
law  had  been  altered,  and  it  would  be  impossible  for  the  Advocate-Fiscal  or  the 
Attorney-General  to  come  up  and  join  in  a  proceeding  of  that  sort.  How  could  the 
jury  try  the  double  issue  that  would  be  joined?  Besides,  all  criminal  proceedings 
now  were  to  be  conducted  by  indictment,  and  how  could  they  join  an  indictment 
with  a  claim  and  demand,  according  to  their  practice?  Where,  in  an  indictment, 
would  be  the  conclusion  for  the  Court  to  be  ruled  by?  It  was  out  of  the  question,  he 
consi-[109]-dered  ;  and  he  said  so  with  great  confidence,  that  at  present  the  Attorney- 
General  would  not  be  allowed  to  join  an  individual  seeking  his  remedy  in  an  action 
for  divorce.  Then  it  was  very  clear,  that  the  party  was  liable  to  the  husband,  and 
that  this  party  was  separate  and  distinct  from  and  other  than  the  wife  against 
whom,  according  to  a  great  number  of  authorities,  the  husband  had  his  remedy  for 
divorce.  He  might  as  well  refer  to  the  passages  in  the  Digest  referred  to  by  Grotius, 
in  support  of  the  law  as  laid  down  by  him  ;  and  it  must  be  observed  that  at  the  time 
Grotius  wrote  this,  he  was  not  the  premature  man  that  he  was  known  in  history  to 
have  been  in  his  earlier  age.  He  did  not  write  this  book,  as  they  were  well  informed, 
till  after  he  had  been  in  prison  on  account  of  his  religious  and  political  opinions, 
and  that  was  not  till  after  he  had  been  in  France  as  Ambassador  to  the  French 
Court  in  the  year  1613,  and  at  that  time  he  was  upwards  of  30,  perhaps  35,  years  of 
age  ;  therefore,  he  was  no  boy  when  he  wrote  this  work,  and  he  certainly  would  not 
have  laid  it  down,  that  there  was  a  remedy  by  the  Dutch  law  to  the  husband  if 
there  was  not  one.  He,  however,  referred  to  the  Pandects  first,  but  it  was  not  neces- 
sary to  quote  that  authority.  He  also  referred  to  the  Institutes.  Now,  if  they  looked 
at  that  authority,  b.  iv.  tit.  4,  they  would  find,  by  section  1,  this  laid  down  : — '  An 
injury  may  be  done,  not  only  by  beating  and  wounding,  but  also  by  convitious 
language,  or,  by  seizing  the  goods  of  a  man  as  if  he  were  a  debtor,  when  the  person 
who  seized  them  well  knew  that  nothing  was  due  to  him.  It  is  also  manifest  that 
an  injury  may  be  committed  by  writing  a  defamatory  libel,  poem,  or  history,  or  by 
maliciously  causing  another  so  to  do;  also,  by  [110]  continually  soliciting  the 
chastity  of  a  boy,  girl,  or  woman  of  reputation  ;'  and  Justinian  added  generally, 
'  and  by  various  other  means  which  are  too  numerous  to  be  specified  ;'  thus  includ- 
ing the  whole  catalogue  of  injuries,  which  he  declared  to  be  '  too  numerous  to  be 
specified,'  and  amongst  which  it  was  the  duty  of  the  Court  to  include  that  of 
criminal  conversation.  Then  he  said,  in  section  2  : — '  A  man  may  receive  an  injury, 
not  only  in  his  own  person,  but  in  that  of  his  children  under  his  power,  and  also 
in  the  person  of  his  wife.'  And  then  in  section  10,  he  said: — 'In  fine,  it  must  be 
observed  concerning  every  injury,  that  the  party  injured  may  sue  the  offending 
parry  either  criminally  or  civilly.  If  the  party  injured  sues  civilly,  the  damage 
occasioned  by  the  injury  must  be  estimated,  and  the  penalty  enjoined  accordingly. 
as  we  have  before  noticed  ;  but  if  he  sues  criminally,  it  is  the  duty  of  the  Judge  to 
inflict  an  extraordinary  punishment  upon  the  offender.  But  if  lie  sues  civilly,  the 
damage  occasioned  by  the  injury  must  be  estimated."  Now,  in  the  present  instance, 
the  law  had  reasonably  provided  a  mode  and  means  of  estimating  damages  of  this 
kind,  namely,  a  jury,  and  a  better  mode  could  not  possibly  exist.  The  next  authority 
quoted  was  the  Placaat  of  their  High  Mightinesses  of  the  4th  of  October,  1771  : 
rather,  he  (the  Chief  Justice)  had  referred  the  learned  Counsel  to  it,  to  support  the 
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trine  now  advanced,  which  authority  is  to  the  effect  that,  in  everything-  not 
specially  provided  tor,  recourse  should  be  had  to  the  written  laws.  Now,  con- 
sidering that  .his  Ordinance  was  especially  enacted  for  this  Colony,  and,  there- 
fore, superseded  all  other  Ordinances,  he  did  hold,  and  he  believed  the  Court  would 
ith  him,  that  it  broughi  into  operation,  in  a  [111]  manner,  perhaps,  not 
contemplated  by  those  who  framed   it,  hut   still  it  brought  into  operation,  the  lex 

pta     the  written  law     where  the  law  of  Holland  was  not  express  on  the  subject. 
It   then  law,  according  to  the  Law  of  Holland,  then  the  civil  law, 

under  this  Ordinance,  was  brought  into  operation  ;  but,  in  a  book  of  some  authority, 
by  Van  Leeuwen,  the  '  Censura  Forensis,"  which  was  quoted  by  the  learned  Counsel 
for  the  Plaintiff,  they  found  in  a  passage  to  which  the  learned  Counsel  referred, 
lib.  v.  c.  wv.  s.  7.  that  '  Cujus  publico  poena  est  rum  damni  reparation*  parti  la^sae 
faeienda.'  Now.  he  (the  Chief  Justice)  really  did  not  know  what  the  words  '  cwm 
damni  reparatione  laesae'  meant,  if  they  did  not  declare  the  right  of  the  party 
injured,  the  husband,  to  damages.  If  they  did  not  mean  that,  he  was  at  a  loss  to 
understand  the  language.  Domat,  who  treated  of  the  civil  law,  in  the  Supplement 
to  the  Public  Law,  b.  iii.  tit.  10,  s.  6.  has  this  passage :  '  The  man  who  has  committed 
adultery  with  another  man's  wife,  may  be  prosecuted  out  of  the  ordinary  course 
by  the  husband  of  the  woman  with  whom  he  has  had  unlawful  commerce;  but  the 
punishment  of  the  crime  commonly  ends  in  some  alms  to  the  poor,  and  damages  to 
the  husband  that  has  been  injured.'  It  was  true  that  he  (the  Chief  Justice)  and  his 
brother  Judge  had  looked,  and  wearied  themselves  in  looking,  at  the  different  books, 
in  the  hope  of  finding  some  more  apt  and  positive  authority  on  the  subject  ;  but  they 
had  not  been  able  to  find  any.  Still,  they  had  been  able  to  find  nowhere  any  law 
that  said  the  husband  should  not  have  a  remedy  civilly  for  such  injury.  They  had 
found  no  auther  who  said  that  Grotius  had  stated  that  which  wras  not  the  law.  Even 
the  annotations  [112]  on  Crotius  they  had  looked  through,  and  they  could  not  find 
any  annotation  on  thai  particular  passage.  And  what  was  the  inference?  Why, 
that  it  was  not  obsolete,  or  it  would  have  been  commented  upon  as  other  passages 
were  :  that  it  had  not  been  altered,  or  the  alteration  would  have  been  noticed.  And, 
when  they  found  two  or  three  authorities  stating  this  to  be  the  law,  and  no  authority 
stating  that  it  was  not  the  law,  or  that  these  writers  had  erroneously  laid  down 
the  law.  and  when  they  had  this  Ordinance  of  1774,  which  declared  that  if  they 
could  find  no  authority  in  the  Dutch  law,  they  should  be  governed  by  the  civil  law, 
to  what  were  they  to  have  recourse  but  to  the  law  which  had  been  quoted  by  the 
Counsel  for  the  Plaintiff,  and  to  which  they  themselves  had  made  special  reference? 
Whether  the  Legislature,  at  the  time  the  Ordinance  No.  19  of  18-16  was  passed,  and 
which  Ordinance  had  reference  to  Ordinance  No.  22  of  1844,  and,  in  the  self-same 
•Is.  Imt  for  the  purpose  of  making  some  slight  alteration,  repealed  Ordinance 
No.  22  of  111:  whether,  when  these  two  Ordinances,  22  of  1844,  now  repealed,  and 
l(.t  of  is  16.  which  was  now  found  in  its  place,  and  also  Ordinance  29  of  1846,  sec.  22, 
were  passed,  the  Legislature  had  any  knowledge  of  this  Ordinance  of  1774,  or  any 
intention  to  give  a  remedy  which  did  not  before  exist,  was  not  the  question.  They 
found  thai  there  it  was  :  if  it  was  the  law  of  the  Colony,  and  the  Court  believed  it 
was  a  mode  and  means  given  in  the  Ordinance  of  obtaining  the  remedy,  namely, 
through  the  medium  of  trial  by  jury,  and  finding  such  to  be  the  case,  and  looking 
at  the  whole  question  argued  before  them,  and  also  that  by  the  law  under  which 
they  sat.  and  which  they  were  bound  to  ad-[H3]-minister,'  they  were  not  only  to 
decide,  secundum  allegata  et  probata,  but  also  according  to  conscience,  and  iooking 
also  to  the  effect  thai  might  he  produced,  the  injury  thai  might  be  inflicted,  if  they 
should  say  that  an  individual  who  alleged  this  crime  to  have  been  committed  with 
his  wife  was  tu  have  all  redress  taken  away  from  him,  to  have  the  door  against  his 
obtaining  redress  shul  in  his  face,  and,  considering  on  the  other  hand,  that  if  the 
matter  was  broughi  to  trial,  and  he  was  mistaken,  the  Defendant,  if  innocent,  would 
be  excused;  the  Courl  thought  that,  according  to  all  these  circumstances',  these 
reasons,  and  this  law.  the  safest  and  wisest  course,  (even  were  they  incorrect  in  their 
law.  and  lc-  believed  that  they  were  not,)  would  be  to  allow  this  matter  to  go  to  trial 
11,1,1  be  explained  to  a  jury  of  twelve  independent  men  who  were  unconnected  with 
ether  party,  rather  than  to  shut  the  door  againsl  the  Plaintiff,  thereby  stifling  all  in- 
quiry and  rendering  him  hopeless  of  redress,  if  he  was  entitled  to  it.     the  Court  knew 
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nothing  of  the  facts  and  circumstances  of  the  case;  but  they  considered  that,  under 
all  the  circumstances,  the  case  ought  to  go  on." 

Mr.  Justice  Alexander  stated,  that  in  his  opinion,  "  it  was  a  question  that  must 
be  decided  on  principle,  for  there  was  not  to  be  found  in  any  of  the  books  any 
authority,  except  the  three  that  had  been  cited,  that  pointed  to  any  civil  remedy  for 
the  injury;  that  it  was  the  boast  of  the  English  law  that  there  was  no  civil  injury 
without  its  appropriate  civil  remedy,  and  it  would  be  a  great  slur  on  the  Dutch 
law  if  there  was  a  civil  injury  of  this  sort  without  its  civil  remedy.  And  where  he 
found  a  civil  injury  spoken  of,  and  a  total  absence  of  any  civil  redress,  it  was  not 
without  some  hesitation  that  he  assented  to  the  opinion  of  [114]  the  Chief  Justice, 
who  had  taken  great  pains  in  the  inquiry.  But  having  compared  all  the  principles 
of  the  English  law  with  those  of  the  Dutch  law,  he  was  induced,  although  with  great 
hesitation,  to  come  to  the  same  conclusion  as  the  Chief  Justice." 

From  this  judgment  the  present  appeal  was  brought,  and  the  question  raised 
was,  whether,  according  to  the  law  in  force  in  the  Colony  of  British  Guiana,  it 
was,  or  was  not,  competent  to  the  Respondent  to  bring  his  action  for  damages 
against  the  Appellant. 

The  Appellant  submitted  that  the  judgment  of  the  Court  below  ought  to  be 
reversed,  for  the  following  reasons  :  — 

First.  Because,  according  to  the  principles  of  the  Dutch  law,  in  force  in  the 
Colony  of  British  Guiana,  it  was  not  competent  to  the  husband  to  maintain  an 
action  for  a  pecuniary  compensation,  in  the  shape  of  damages,  against  the  person 
who  has  committed  adultery  with  his  wife. 

Second.  Because  the  husband  is  no  less  incompetent  to  maintain  such  an  action 
according  to  the  principles  of  the  Roman  law,  which  is  in  force  in  the  Colony  of 
British  Guiana,  as  being  incorporated  into  and  also'  supplementary  to  the  Dutch 
law. 

Third.  Because  neither  in  the  Dutch  or  Roman  law,  nor  in  the  records  of  the 
Courts  of  Civil  Justice  of  the  Colony,  was  there  any  precedent  of  such  an  action ; 
nor  is  there  any  authority,  expressly  or  by  implication,  sanctioning  such  an  action, 
nor  is  any  form  of  pleading  applicable  to  such  an  action  to  be  found  in  the 
works  on  Dutch  or  Roman  law. 

Fourth.  Because  both  by  the  Dutch  and  Roman  law,  adultery,  which  is  in  effect 
the  charge  made  against  the  Appellant  in  the  action,  is  considered  [115]  purely  in 
the  light  of  a  criminal  offence,  and  as  entailing  certain  punishments,  or  certain 
penalties  and  forfeitures  in  the  nature  of  punishments,  and  not  as  entitling  the 
husband  to  pecuniary  compensation  in  the  shape  of  damages. 

The  Respondent,  on  the  other  hand,  contended,  that  the  judgment  was  right, 
and  according  to  the  law  in  force  in  the  Colony  of  British  Guiana. 

Dr.  R.  Phillimore,  and  Mr.  Walford.  for  the  Appellant. — It  is  admitted  that 
this  is  the  first  instance  of  an  action  for  pecuniary  compensation,  in  the  shape  of 
damages,  for  adultery  brought  by  a  husband  in  the  Colony  of  British  Guiana.  In 
that  Colony  the  Roman  Dutch  law  prevails,  and  it  is  by  that  law  (hat  this  case 
must  be  decided.  The  Court  below  admitted  that  the  case  was  priviae  impreitrionvs, 
and  that  no  precedent  for  such  an  action  could  be  found  in  the  judicial  records  of 
the  Colony:  the  learned  Chief  Justice  also  admitted,  that  there  was  not  any  positive 
authority  to  be  found  in  the  Dutch  or  Roman  law  for  an  action  for  damages  by 
the  husband  for  criminal  conversation  with  his  wife;  yet,  notwithstanding  such 
admission,  the  Court  rejected  the  plea  in  bar  to  such  action.  Now,  we  contend  that 
there  wras  no  right  of  action  in  the  husband  by  the  Dutch  law,  or  by  the  Roman  law, 
upon  which  that  law  is  founded,  and  to  which  reference  is  to  be  had  when  the 
former  law  is  silent.  Ordinance.  4th  October,  1774.  The  question,  therefore. 
must  be  decided  upon  principle;  and  we  submit: — first,  that  the  Court  below  was 
not  warranted  by  the  principles  of  the  Dutch  law  in  entertaining  such  an  action  ; 
and,  [116]  secondly,  that,  according  to  the  Roman  law,  the  judgment  was  also  in- 
correct, as,  by  that  law,  adultery  is  treated  as  a  criminal  offence,  and  the  adulterer 
criminally  punished.  In  the  first  place,  it  will  be  necessary  to  examine  the  authori- 
ties referred  to  in  the  judgment  of  the  Chief  Justice.  The  principal  one  is  Grotius' 
"  Introduction  to  Dutch  Jurisprudence,"  b.  iii.  ch.  xxxv.  s.  9,  as  supporting  this 
action  :  but  it  is  plain  that  the  Court  was  wrong  in  giving  the  meaning  it  did  to 
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the  passage  in  Grotius,  "liable  to  the  husband,  besides  the  compensation  for  the 
which  the  husband  or  children  sustain."  It  does  not  necessarily  mean  liable 
nl  damages,   bul    thai    the   adulterer   was   liable   to   a   criminal   prosecution. 

Now,   adultery    was    aol    consideied    as   an    "injuria"   by   the    Roman    law;    and 

i,  i.  upon  thai  law  thai  Grotius  is  treating,  for  civil  damages  were  not 
recoverable,  excepl  in  oases  where  either  an  adulterous  offspring  was  the  conse- 
e  of  the  adultery,  or  where  the  husband,  divorcing  the  wife  on  the  ground 
of  adultery,  lost  the  dos  which  she  brought,  and  which  the  adulterer  was  compelled 
t<>  repay  the  husband.  In  another  work  of  (irotius,  "  Be  Jure  Brlli  ac  Pacts,"  b.  ii. 
ch,  wii'.  v.  15,  he  Bays,  So  an  adulterer  and  adulteress  are  not  only  bound  to  free 
the  husband  from  the  expense  of  keeping  the  child,  but  to  make  the  legitimate 
children  reparation  for  whatsoever  damage  they  shall  sustain,  by  any  share  or 
portion  that  child  shall  claim  in  the  inheritance,"  unequivocally  excluding  any 
mention  of  compensation  to  the  husband.  Puffendorf,  "  Be  Jure  Naturae  et 
Gentium,"  lib.  iii.  c.  i.  s.  '.),  is  to  the  same  effect.  In  the  absence,  then,  of  a  positive 
rule  upon  this  point,  by  the  Dutch  law,  the  practice  is  to  call  in  the  Roman  law  to 
supply  the  "  casus  omissus"  as  it  is  termed  by  Van  der  Linden.  "Inst,  [117]  of 
Law  ot'  Holland."'  b.  i.  ch.  i.  s.  L  Ordinance,  4th  October,  1774.  By  the  Roman  law, 
an  "  injuria  "  was  in  inritum — "  volenti  non  fit  injuria"  and  an  action  for  damages 
for  adultery  was  contrary  to  the  jurisprudence  of  that  law,  to  the  very  genius  and 
habits  of  the  Roman  people,  as  proved,  inter  alia,  by  the  mutual  facility  of  divorce 
expressed  in  Martial's  Line,  "  Quae  nuhif  toties,  non  nubit ;  adultera  lege  est"  (Lib. 
vi..  Epigr.  vii..  1,  5).  An  action  for  pecuniary  compensation  for  adultery  is  not 
enumerated  under  the  title  of  "  Be  [injttriis]  it  famosis  UbeUis,"  Dig.,  lib.  xlvii.  tit, 
x. ;  nor  is  it  to  be  found  in  any  of  the  acknowledged  references,  Inst.,  lib.  iv.  tit. 

I,  or  the  Code.  lib.  ix.  tit.  ix..  "rid  legem  Juliam  de  adulteriis  et  stupro." 
Novell,  cxvii.  exxxiv.  Christinaeus,  "Ik   Gausis  Matrimonialibus,"  lib.  ii.  art.   13. 

.in-.  Con/n/.  ml  Panel,  lib.  16.  Gudelinus,  "  Be  Jure  Novissi/mo"  lib.  v.  ch. 
xviii.  Bynkershoek,  "  Obs.  Juris.  Rom."  lib.  v.  ch.  viii.  Bynkershoek,  "  Quaest . 
J uri<  privati,"  lib.  ii.  ch.  x.  Julius  Clarus,  lib.  v.  tit.  "  Ail 'ulterium"  Bergerii, 
"  CEconomia  Juris"  lib.  iii.  tit.  xi.  th.  iii.  Brouwer,  "Be  Jure  Connub,"  lib.  ii. 
ch.  xxvii.  88.  24,  25.  Ayliffe's  Roman  Civil  Law,  p.  594.  Sanchez,  "Be  sanrto 
Matrimonii,"  b.  x.  dis.  8,  are  authorities  where,  if  damages  could  be  recovered  for 
an  offence  of  that  nature,  it  would  be  stated.  Now  the  Dutch,  founding  their  law 
upon  the  Roman  law,  like  other  Christian  countries,  modified  the  Roman  law. 
In  some  States,  a  pecuniary  fine,  mulct,  or  amende  was  imposed,  instead  of  the 
criminal  punishment,  inflicted  at  the  instance  of  the  Attorney-General,  as  Fiscal 
Advocate,  and  distributed  in  portions  to  the  poor,  or  the  Church,  and  the  husband. 
We  contend,  that  the  learned  Chief  Judge  misunderstood  the  effect  of  the  passages 
contained  in  the  authorities  [118]  relied  upon  by  him,  and  that  they  did  not 
support  the  conclusion  arrived  at  by  the  Court.  If  the  passage  in  Grotius'  Introduc- 
tion to  "  Dutch  Jurisprudence"  be  compared  with  the  passage  of  the  same  author 
in  his  work,  "  Be  Jure  Belli  ac  Paris,"  and  with  the  Commentary  of  Lessius,  lib. 
ii.  c.  10,  dub.  (>.  whom  Grotius  refers  to,  and  whose  opinions  he  adopts,  it  is  clear 
that  an  action  for  damages  did  not  lie,  except  in  cases  where  an  adulterous  child 
was  born,  or  an  indireel  injury  to  the  property  of  the  husband  indicted.  Domat, 
"  Droit  l'id/1.  Swppl.,"  lib.  iii.  tit.  x.  s.  G.  was  speaking  of  the  French  law  of  a  tine, 
and  it   i<  remarkable  that  no  other  case  is  mentioned  except  what  is  cited  in  that 

ular  passage.  lb'  gives  no  authority  from  the  Roman  law,  but  he  states  that 
corporal  |.un  ishmetit  was  inflicted  by  that  law  upon  the  adulterer.  No  mention  is 
made  by  Denisart,  lit.  "  Adultere."  The  passage  in  Van  Leeuwen,  "Centura 
Forensis,"  lib.  v.  c.  ixv.  s.  7.  distinctly  referred  to  a  case  in  which  the  adulterer's 
acl  injured  the  property  of  th,.  husband  derived  through  the  communis  bono  rum 
with  his  wii',-.  It  was  nut  an  "injuria"  in  the  sens,,  of  the  Roman  law.  In  no 
country  whose  law  is  founded  upon  the  Roman  law,  as  Spain,  France,  Holland  and 
Germany,  did  an  action  for  damages  for  adultery  lie.  Such  action  is  peculiar  to 
the  English  law,  and  reprehended  by  foreign  Jurists  as  a  blot  upon  our  legal 
escutcheon.  Indeed,  in  England  such  an  action  can  hardly  be  traced  before  the 
Restoration;  it  was  unknown  to  the  earlier  text  writers,  Bracton,  Fitzherbert,  X.  B. 
Wood  in  his  "  Institutes,"  lib.  iii..  speaks  of  the  criminal  punishment  of  adultery, 
but  not  of  the  civil  remedy  :  Th*  Duke  of  Norfolk  v.  Germaint  (12  State  Trials  928) 
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is  the  earliest  case.  In  Scotland,  it  was  always  treated  as  [119]  a  criminal  matter, 
1  Hume,  "  Coram,  on  Laws  of  Scotland,  respecting  Crimes,''  c.  xix.  tit.  "  Adultery;" 
and  an  action  for  damages  did  not  obtain  any  footing  in  that  country  till  the 
middle  of  the  last  century. 

Dr.  Bayford,  and  Mr.  T.  P.  E.  Thompson,  for  the  Respondent. — The  argument 
of  the  Appellant  against  the  judgment  of  the  Court  below  is  really  confined  to  this 
single  point,  that  as  in  the  Dutch  law-books  no  mention  is  made  of  an  action  like  the 
present  for  the  recovery  of  pecuniary  damages;  or  any  instance  to  be  found  in  the 
records  of  the  Civil  Courts  in  the  Colony,  therefore  no  such  action  lies  by  the  law 
in  force  in  British  Guiana.  Such  an  argument  goes  too  far,  for  it  might  fairly 
be  said  in  answer,  that  the  Appellant  cannot  produce  any  instance  of  an  adulterer 
being  criminally  punished  in  the  Colony,  or  that  adultery  has  ever  been  treated 
there  as  a  public  crime.  The  practice  by  the  civil  law,  no  doubt,  formerly  was  to 
consider  adultery  chiefly  as  a  crime,  and  punished  by  publico  justicia,  Inst.  lib. 
iv.  tit.  18.  But  it  is  equally  clear,  that,  by  the  Roman  law,  a  party  so  injured 
might  sue  the  offending  party  either  criminally  or  civilly,  Inst.  lib.  iv.  tit.  4,  "  di 
injuriis,"  s.  1.  It  is  classed  among  civil  obligations,  "  d'e  obligatiombus  quae  in 
delicto  nascantur"  Inst.  lib.  iv.  tit.  4,  ss.  1,  2,  7,  10;  Dig.  lib.  xlvii.  tit.  1,  s.  3,  tit. 
10,  ss.  1,  2,  3,  and  9 ;  Code,  lib.  ix.  tit,  35,  s.  2  ;  and  the  Dutch  jurists  have  adopted 
that  principle.  Van  der  Linden,  b.  i.  c.  xvi.  s.  1  (Henry's  translation.  Edit.  1828);  Van 
Leeuwen,  "  Censura  Forensis,"  b.  v.  c.  xxv.  s.  7.  Whether  adultery  was  considered 
by  the  Roman  law  an  "  injuria  "  or  not,  is  immaterial.  It  was  considered  so  by 
Grotitis,  who,  [120]  in  his  "Introduction  to  Dutch  Jurisprudence,"  b.  iii.  c.  xxxv.  s. 
9  (Herbert's  translation,  Edit.  1845),  broadly  lays  it  down,  that  "  whoever  commits 
adultery  with  a  married  woman,  even  with  her  consent,  inflicts  an  injury  on  the 
husband,  and  is,  therefore,  in  this  respect,  liable  to  the  husband,  besides  the  com- 
pensation for  the  losses  which  the  husband  or  children  sustain  by  the  same."  Groen- 
wegen,  "Be  Leg.  abr.  ad  Novellas;"  Anth.,  Collat.  viii.  tit.  18;  Novell,  Constit. 
117,  c.  x.  s.  7,  is  to  the  same  effect.  Merula,  "  Man-ier  run  procedeeren," 
lib.  iv.  tit.  37,  c.  2,  in  treating  of  injuries,  gives  a  form  of  proceeding 
similar  to  that  adopted  here,  evidently  showing  that  adultery  was  in 
his  time  treated  as  a  civil  remedy.  Therefore,  if  you  find  such  a  positive 
authority  in  the  Dutch  law  like  Grotius,  you  need  not  go  to  the  Roman 
law.  Lessius,  referred  to  by  the  Appellant,  is  no  authority  at  all,  for  he  is  speaking 
of  the  Roman  law  as  administered  in  Italy.  It  must  be  borne  in  mind,  that  the 
Roman  law  as  a  whole  has  never  been  received  in  this  Colony,  but  has  always  been 
mixed  up  or  modified  with  the  law  of  Holland.  A  similar  rule  has  been  adopted 
in  other  countries  whose  laws  are  founded  on  the  Roman  law.  Thus,  in  France,  the 
French  writers,  before  the  passing  of  the  Code  Napoleon,  treat  of  a  penal  action 
being  joined  with  a  claim  for  reparation,  Domat's  "  Supp.  to  the  Public  Law,"  b. 
iii.  tit.  10,  s.  6  (translated  by  W.  Strachan).  In  the  Code  Matrimonium,  p.  2-',>7 
(Edit.  1770),  there  is  a  direct  authority  of  the  injured  husband  recovering  damages 
from  the  adulterer.  Again,  in  Ferriere,  "  La  Jurisprud.  du  Code"  torn.  ii.  liv.  ix.  tit. 
ix.  p.  450.  So  by  the  law  of  Scotland.  There  are  several  instances  mentioned  [121] 
by  authorities  of  great  weight,  of  offences  punishable  as  public  crimes,  and  also  as 
civil  injuries,  and  among  them  "adultery."  1  Stair's  ■'Institutions  of  the  Law 
of  Scotland,"  tit.  "Reparation,"  pp.  86,  96  (Edit.  1826);  1  Hume,  "  Coram,  on 
Laws  of  Scotland,  respecting  Crimes,"  c.  xix. ;  but  it  was  not  till  the  end  of  the  last 
century  that  the  very  question  now  at  issue  was  raised  in  Scotland,  in  the  case  of 
Maxwell  v.  Montgomery  (Fac.  Dec,  7th  March,  1787;  Morr.  Die.  of  Dec,  tit.  "Re- 
paration," 13,919),  when  the  Court  of  Session  decided  that  an  action  of  adultery 
by  the  husband  against  the  adulterer  was  competent,  and  that  decision  was  sub- 
sequently confirmed  by  the  same  Court  in  Paterson  v.  Bone  (Fac.  Dec,  10th  Decem- 
ber, 1803;  Morr.  Die  of  Dec,  tit.  "Reparation."  13,920),  and  is  oow  settled  law, 
1  Fraser's  Law  of  personal  and  domestic  relations,  p.  675  (Edit.  1846).  If  there  was 
any  old  practice  in  the  Colony  to  punish  adultery  criminally,  it  would  naturally 
appear  in  the  authorities  upon  criminal  matters,  but  there  is  no  instance  to  be 
found  in  treatises  upon  criminal  practice  there.  An  indictment  for  adultery  will 
not  lie  in  Ceylon,  where  the  same  law  prevails  as  in  British  Guiana.  Neither  will 
it  by  the  law  of  England,  Rigaut  v.  Gallifard  (7  Mod.  78;  and  see  Rastal's  Entries, 
"Trespass").     But  the  legislative  enactments  in  the  Colony  are  the  best  guides  to 
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solve  this  question.  In  the  Ordinanoe,  No.  22  of  1844,  introducing  into  the  Colony 
trial  by  jury,  an  action  to  procure  reparation  by  pecuniary  damages  for  criminal 
conversation  is  expressly  named.     Again,  in  Ordinance,  No.  29  of   1844,  relating 

to   insolvent   debtors,   provision   is  made  by  section   22  for  the  appropriation  of 

the  damag  ered  in  an  action  for  [122]  criminal  conversation.     It  may  be 

difficult  to  ascertain  when  Buch  a  right  of  action  firsl   originated  in  the  Colony. 

:       I      ?land,  in   ancient   times,  adultery  was   impiirahle   in   towns  and  leets  (3   Inst. 

:n<l  punishable  by  tine  ami  imprisonment,  but  at  the  present  day  it  is  con- 

Kidered   merely  as  a  civil   injury,  and  the  only  remedy  which  the  law  affords  is  an 

whereby  the  husband  may  recover  against   the  adulterer  damages  for  the 

loss   ot"   the   society,   comfort,   and    assistance   of    bis   wife.       Selwyn's    N.    P.,   tit. 

Adulterv."  p.  7  (10th  Edit.).     •">  Blackstone's  Comm.  139  (15th  Edit.,  by  Christian). 

Dr.   R.  1'hillimore  in  reply. 

The  Lord  Justice  Knight  Bruce. — The  question  upon  this  appeal  is,  whether, 
by  the  law  prevailing  in  British  Guiana,  the  wrong  committed  by  adultery,  is  a 
wrong  on  the  part  of  the  adulterer  done  to  the  husband,  for  which  pecuniary 
compensation  in  that  shape  which  the  English  law  terms  "damages"  may  be 
obtained  by  action.  The  Appellant  denies  the  proposition.  The  Respondent,  who, 
of  course,  being  Respondent,  has  the  judgment  of  the  Court  in  British  Guiana  with 
him,  asserts  the  affirmative,  and,  as  already  said,  that  is  the  single  question  to  be 
decided. 

Now  the  charge  of  adultery,  as  made  the  subject  of  an  action,  may  be  viewed 
possibly  in  two  ways:  one,  where  there  is  no  damage  proved,  but  the  mere  fact  of 
the  dishonour  of  the  wife,  bringing  with  it  more  or  less,  according  to  circumstances, 
dishonour  upon  the  husband,  without  more  substantial  and  tangible  mischief; 
another,  where,  in  addition  to  the  wound  in-[123]-flicted  upon  feelings  of  delicacy, 
there  is  also  what  I  have  called  substantial  and  tangible  mischief,  or  actual  and 
positive  damage.  And  it  is  possible  to  suppose  a  system  of  laws  in  which  one  case 
mighl  lie  the  subject  of  an  action  for  redress,  and  the  other  not.  Whether  this  is 
so  in  British  Guiana,  it  is  not  necessary  to  say. 

The  question  comes  before  us  in  that  shape  which  in  England  is  called  a  demurrer. 
namely,  an  allegation  upon  the  part  of  the  Defendant,  that,  assuming,  for  the  purpose 
of  the  argument,  all  thai  the  Plaintiff  says  to  be  true,  he  lias  no  right  to  bring  his 
action,  "  tibi  non  competit"  as  it  is  said  in  the  legal  language  of  the  Colony.  And, 
if  it  were  necessary  to  draw  any  distinction  between  the  more  and  the  less  substantial 
damage,  the  wound  to  delicacy  of  feeling  and  honour  alone,  and  damage  in  that 
respect  combined  with  damage  in  other  respecjs,  their  Lordships  would  hold  this 
case  to  come  within  the  latter  description  ;  for  the  claim  before  us,  after  alleging  the 
marriage,  alleges  thai  the  Defendant,  in  January.  1853,  and  at  other  times,  "  wrong- 
fully, injuriously,  wickedly,  and  maliciously  debauched  "  (this  is  confessed  by  what 
we  have  called  the  demurrer),  "carnally  knew,  and  had  an  adulterous  connection 
with  the  said  Sarah  .lohnstoii  Spooner,  then  and  still  being  the  wife  of  the  Plaintiff; 
and  thereby  the  affection  of  the  said  Sarah  -lohnstoii  Spooner  for  the  Plaintiff  was 
then  alienated  and  destroyed"  (this  also,  as  I  have  said,  is  confessed  by  the  plea 
-  tihi  non  competit  ").  "  And,  also,  by  means  of  the  premises,  the  Plaintiff  has  thence 
hitherto  wholly  lost  and  been  deprived  of  the  lawful  fellowship,  society,  and  assist- 
ance of  the  said  Sarah  .lohnstoii  Spooner.  his  ,■,,',!  w  jf(.  m  |,js  domestic  affairs,  which 
the  Plaintiff  during  all  the  time  ought  to  have  had.  and  other-[124]-wise  might  and 
would  have  had.  and  might  and  would  henceforth  continue  to  have."  It  is  their 
dps'  impression,  therefore,  as  1  have  said,  that  if  it  were  necessary  to  draw  a 
distinction  between  the  two  kinds  of  cases,  this  would  be  one  rather  of  actual  and 
substantial  damage  than  of  what  may  be  called  inferential  damage.  It  is  pro- 
bably, however,  not  material  to  enter  into  any  such  distinction. 

The  Appellant  contends  that  the  Colony  is  governed  by  the  old  Roman  law.  except 
to  far  as  that  is  altered  by  enactments  or  Ordinances  baving  the  force  of  legislation, 
or  by  long  custom,  bavin-  equally  in  some  cases  the  force  of  legislation.  And  it 
18  8aid  ,1,;"-  1,v  ,!"'  Roman  law.  what  we  call  an  action  for  damages  for  adultery 
vvaB  ""'  maintainable;  and  much  learning  has  been  ably  brought  forward,  and 
many  arguments  better  than  ingenious  have  been  addressed  to  their  Lordships  on 
that  subject.     Their  Lordships,  however,  do  not  think  it  necessary,  and,  therefore, 

244 


NORTON  V.   8POONER  [1854]     '  IX  MOORE,  125 

they  decline,  to  give  an  opinion  upon  that  abstract  point  of  Roman  law.  They  con- 
sider that  it  is  not  for  any  purpose,  or  in  any  sense  incumbent  upon  them,  to  trace 
up  so  high  the  law  by  which  this  Colony  is  governed. 

It  seems  to  be  admitted — a  confessed  state  of  things — that  that  which  was  the 
Jaw  of  Holland  in  the  time  of  Grotius  (we  are  not  now  upon  the  question  whether 
Grotius  understood  the  law),  founded  more  or  less  upon  the  Roman  law,  with  or 
without  certain  deviations  from  that  law,  which  had  gradually  been  introduced,  is 
the  law  of  this  Colony,  except  so  far  as  the  law  in  that  Colony  lias  been  altered  by 
any  means  by  which  it  was  liable  to  be  altered. 

Grotius,  as  we  know,  represents  upon  this  subject  [3.25]  the  law  of  Holland  in  his. 
time  as  being  thus,  book  iii.  c.  \xxv.  s.  9  (Herbert's  translation  of  the  "  Introduction 
to  Dutch  Jurisprudence,"  by  Hugo  Grotius,  being  admitted  to  be  correct  on  both 
sides): — "  Whoever  commits  adultery  with  a  married  woman,  even  with  her  con- 
sent, inflicts  an  injury  on  the  husband,  and  is.  therefore,  in  this  respect,  liable  to 
the  husband,  besides  the  compensation  for  the  losses  which  the  husband  or  children 
sustain  by  the  same."  Now,  the  able  arguments  of  the  learned  Counsel  for  the 
Appellant  have  not  convinced  their  Lordships  that  Grotius  does  not  mean  here  to 
represent  that  the  adulterer  is  civilly  liable  in  damages  to  the  husband  for  commit- 
ting adultery  with  the  wife.  Their  Lordships'  exposition  of  the  language  of  Grotius 
is  tliat  of  the  Respondent  :  an  exposition  made  by  them  with  the  benefit  of  all  the 
observations  of  Counsel  that  they  have  heard  upon  it.  But  how  likely  Grotius  was. 
in  what  an  eminent  degree  likely,  to  be  accurate  upon  this  subject,  will  not  be  denied 
by  any  person.  Dr.  Phillimore,  as  one  would  expect  of  him,  was  the  first  to  acknow- 
ledge the  great  reverence  due  to  the  learning,  the  accuracy,  and  the  just  fame  of 
that  distinguished  person  :  and  their  Lordships  are  perfectly  satisfied,  from  that 
authority,  that  the  law  of  Holland  at  the  time  when  Grotius  wrote  was  as  Grotius 
represents  it  to  be.  This  relieves  their  Lordships  from  the  necessity  of  following 
the  learned  Counsel  on  either  side,  through  the  able  comments  and  the  judicious 
observations  that  they  made  both  for  the  Appellant  and  against  the  Appellant,  upon 
the  language  to  be  found  in  the  works  that  we  have  had  the  advantage  of  having 
brought  before  us,  of  various  eminent  jurists  both  in  Holland  and  elsewhere.  There 
is  nothing,  we  [126]  believe,  in  any  one  of  those  jurists,  calculated  to  shake  the 
confidence  which  their  Lordships  entertain  in  the  accuracy  of  the  opinion  of 
Grotius. 

Dr.  Phillimore  brought  forward  a  reference  to  the  same  subject  in  the  greater 
work  of  Grotius,  "  Be  Jure  Belli  ac  Paris."  and  informed  us  that  Grotius  there 
mentions  and  seems  to  found  himself  upon  the  opinion  of  Lessius,  a  Jesuit  writer  of 
Louvain,  whose  view  of  the  matter  (he  seems  to  have  been  a  priest)  was,  that  the 
mere  act  of  adultery  was  a  thing  so  shadowy,  so  immaterial,  that  it  was  not  to  be 
recognised  by  the  law,  and,  causing  no  damage  whatever  to  the  husband,  gave  him 
no  right  of  complaint.  But  even  that  reverend  person  was  of  opinion,  that  if  the 
husband's  purse  was  touched  in  consequence  of  the  adultery  there  would  be  something 
to  complain  of.  Dr.  Phillimore  founds  himself,  however,  upon  the  circumstance, 
that  the  instance  to  which  Lessius  refers  is  not  an  instance  existing  in  the  present 
case,  because  there  has  been  no  spurious  issue  introduced  that  the  husband  has  been 
obliged  to  maintain  among  his  own.  But  without  meaning  to  say  that  their  Lordships 
attribute  any  weight  to  the  authority  of  Lessius,  considering  the  things  that  are  to  be 
found  in  the  extraordinary  books  that  he  has  left  to  posterity,  their  Lordships  are 
of  opinion,  that  Lessius  gives  merely  an  example  of  what  the  reverend  father  would 
consider  substantial  damage,  that  is,  of  something  beyond  delicacy,  something  be- 
yond honour,  something  beyond  feeling;  and  that  anything  which,  independently 
of  delicacy  of  honour  and  of  feeling,  would  make  the  husband's  position  substantially 
worse,  would,  in  that  author's  opinion,  entitle  the  husband  to  recover  damage-. 
Their  Lordships  so  understand  the  learned  [127]  Jesuit ;  and,  therefore,  whether  his 
authority  ought  to  lie  followed  morally  or  legally,  or  not,  it  makes  no  difference  in 
the  view  that  they  take  of  this  case. 

It  has  been  said,  that  throughout  every  part  of  the  continent  of  Europe  where, 
more  or  less,  the  Civil  law,  in  a  state  of  less  or  greater  deflection  from  its  original 
condition,  has  prevailed,  the  action  for  damages  against  an  adulterer  is  unknown. 
Their  Lordships  are  not  satisfied  that  the  case  is  so.     They  believe  that  a  full  in- 
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reatigation  would  bIiow  that  in  one  Bhape  or  another  damages  have  been  successfully 
Bought  in  various  instances  upon  the  continent  of  Europe  in  such  cases.  Not  less 
than  two  instances  have  been  produced  from  France,  in  which  damages  were  dis- 
tinctly  given  to  the  husband  :  and  their  Lordships  are  of  opinion  that  more  might 

be  found.  , 

It  is,  however,  said,  and  perhaps  accurately  said,  because  it  appears  to  have 
been  the  opinion  of  the  learned  Judges  of  I  lie  Colony,  that  no  instance  can  be  found 
in  the  Colony  of  an  action  of  this  description.  It  would  be  very  unsafe,  indeed,  with 
such  an  authority  as  Grotius  before  us,  to  say,  that  that  is  a  reason  for  supporting 
the  appeal,  [nstances  frequently  occur  of  cases  brought  within  the  influence  of 
principles  qo1  specifically  called  into  action,  for  whatsoever  reason,  during  all 
previous  time  of  whirl,  one  has  any  knowledge.  Very  recently,  in  this  country,  two 
.,!•  three  Buch  examples  have  occurred:  but  why  it  should  be  taken  for  granted, 
quite  as  a  matter  of  course,  as  the  learned  Counsel  for  the  Appellant  seems  to  have 
taken  for  -ranted,  that  adultery  must  have  been  committed  in  this  Colony,  I  know  not. 
We  really  cannol  see  why  we  may  not  as  fairly  presume  that  adultery  was  rare,  and, 
when  occurring,  nol  pursued,  as  presume,  [128]  without  any  proof,  that  adultery 
was  frequent,  and  only  not  pursued  because  there  was  no  remedy  at  law  for  it.  Their 
Lordships  are  rather  inclined  towards  benignam  imterpretationem  on  such  a  subject. 
They  cannot,  therefore,  depart  from  what  their  view  of  the  law  otherwise  would  be 
on  any  such  ground. 

li  there  were  any  room  for  doubt  on  the  subject,  however,  the  doubt  would  seem 
set  at  rest  by  a  legislative  Act  of  the  Colony,  of  1844  [Ordin.  No.  29  of  1844],  the 
Ordinance  introducing  into  British  Guiana  trial  by  jury  in  certain  cases.  It  is  there 
enacted,  "that  whenever  any  action  shall  be  brought  or  instituted  in  the  Supreme 
Court  of  Civil  Justice  of  British  Guiana,  to  procure  reparation  for  pecuniary 
damages  for  any  breach  of  promise  of  marriage,  or  for  criminal  conversation  with 
any  wife,  or  for  the  seduction  of  any  daughter  or  servant,"  or  for  other  things  there 
mentioned.  "  and  in  any  such  action  the  Plaintiff  and  Defendant  shall  join  issue  in 
any  matter  of  fact,  or  the  Defendant  should  suffer  judgment  by  default,  it  should 
be  lawful  for  the  Plaintiff  or  the  Defendant  in  every  such  action  to  apply  to  any  one 
of  the  Judges  of  the  Supreme  Court  for  an  order  directing  such  issues  to  be  tried, 
or  such  damages  to  be  assessed  by  a  jury;  and  on  any  such  order  being  obtained, 
the  trial  of  every  such  issue,  and  the  assessment  of  all  such  damages  on  any  judgment 
by  defatdt,  should  be  before  the  said  Court  and  a  jury  of  twelve  men."  Without 
pursuing  the  details  further,  it  is  sufficient  to  say  that  the  rest  of  the  Ordinance 
provides  what  shall  be  the  course  on  a  verdict  and  judgment  so  obtained,  and  what 
a  Defendant  shall  be  liable  to.  Their  Lordships  quite  agree  that  the  main  object  of 
this  Ordinance  was  to  introduce  and  regulate  the  trial  by  jury;  but  when  an  Act 
of  the  Legislature  of  the  [129]  Colony  declares  that  an  action  for  a  particular  wrong- 
shall  be  tried  in  a  particular  way,  and,  if  the  fact  be  found,  the  finding  shall  be 
attended  with  particular  consequences,  it  appears  to  their  Lordships  that  it  would 
be  not  less  than  monstrous  to  say,  that  a  cause  of  action  thus  recognised  and  thus 
provided  for  shall  be  treated  as  no  cause  of  action  at  all.  This  goes  far  beyond  a 
recital  in  an  Act  of  legislation,  which  may,  according  to  circumstances,  be  of  more 
or  less  weight,  and  be  often  not  conclusive.  This  is  an  express  and  a  distinct  enact- 
ment, that  if  an  action  lie  brought  for  such  a  cause  as  that  now  under  consideration, 
and  the  parties  shall  join  issue  upon  a  question  of  fact  in  that  action,  or  the  De- 
fendant shall  suffer  judgment  by  default,  such  and  such  shall  be  the  consequences, 
ending  in  a  judgment  against  the  Defendant,  which  is  to  be  prosecuted  in  a  given 
way. 

Their  Lordships,  on  the  whole,  speaking  by  me,  with  great  deference  for  the 
, ,pmions  of  the  learned  Judges  of  the  Colony,  do  not  feel  the  difficulty,  do  not 
feelthe  hesitation,  which  their  Honours  felt  upon  thesubject.  They  entirely  approve 
of  the  caution  upon  which  they  acted,  and  of  the  research  which  they  used  ;  because, 
undoubtedly,  as  they  were  only  to  administer  the  law — an  office  which  only,  indeed,  in 
a  sense  we  have — it  was  fit  that,  when  the  action  was  charged  with  novelty,  they 
should  not  hastily  proceed  to  do  that  which  was  contended  before  them  to  be  an  act 
of  legislation.  In  their  Lordships'  opinion,  the  act  of  the  Judges  now  under  appeal 
was  in  no  sense  one  of  legislation;  it  was  an  act  of  accurate  and  judicious  adminis 
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t ration.  Their  Lordships  entirely  approve  of  the  course  which  the  learned  Judges 
took;  and  they  are  of  opinion  that  this  appeal  ought  never  [130]  to  have  been 
presented,  and  that  it  should  be  dismissed  with  costs  (a). 

[Mews'  Dig.  tit.  COLONY;  II.  Particular  Colonies;  3.  British  Guiana.] 


[131]   ON  APPEAL   FliOM   THE   PREROGATIVE   COURT   OF   CANTERBURY 

ANN   CUTTO,— Appellant;   ELIZABETH   GILBERT,— Respondent  * 
[July  6  and  7,  1854]. 

A  Testator  executed  a  Will  in  1825,  which  was  found  uncancelled  at  his  death, 
which  event  took  place  in  185.3.  In  1852,  he  executed  another  testamentary 
paper,  the  contents  of  which  were  wholly  unknown,  except  the  circumstance 
of  the  paper  commencing  with  the  words,  "  This  is  the  last  Will  and  Testa- 
ment." This  hitter  instrument  was  not  forthcoming  at  his  death,  but  there 
was  no  evidence  of  its  destruction.  The  Prerogative  Court  held  that  the 
instrument  executed  in  1852  was  not  to  be  considered  as  a  Codicil,  but  as 
a  substantive  Will,  which  operated  as  a  revocation  of  the  prior  Will  of 
1825,  and  that,  under  the  Statute  of  Wills,  1  Vict.,  c.  26,  sec.  22,  the  deceased 
must  be  considered  to  have  died  intestate,  as  the  former  Will  was  not- 
revived  by  the  destruction  of  the  latter. 

(a)  The  Editor  has  been  favoured  by  the  Registrar  of  the  Judicial  Committee 
with  the  following  memorandum  of  the  opinion  of  the  Minister  of  Justice  of  His 
Majesty  the  King  of  the  Netherlands,  relative  to  the  question,  whether,  according  to 
the  old  Dutch  law,  an  action  of  damages  can  be  brought  in  that  country  by  a  husband 
in  a  case  of  adultery,  or  whether  the  plea  to  such  action  is  "'  haec  tibi  non  competit 
actio  t  " 

"  Hugo'  Grotius  says,  in  his  introduction  to  the  Jurisprudence  of  Holland,  book 
iii.,  c.  xxxv.,  s.  9  : — ■ 

'  Whoever  commits  adultery  with  a  married  woman,  even  with  her  consent, 
inflicts  injury  on  the  husband,  and  is,  therefore,  in  this  respect,  liable  to  the  husband, 
besides  the  compensation  for  the  losses  which  the  husband  or  children  sustain  by 
the  same.' 

"  Grotius  refers  to  L.  1,  ss.  8,  9 ;  Digest  '  Ad  L.  J  id.  de  adult.'  L.  30,  God.  tod. 
junct.  L.  1,  ssv  3,  8,  9  ;  Digest  '  de  Injur.,'  s.  2;  Inst.  Justin,  eod.  fit. 

"  Van  Leeuwen's  Roman  Dutch  Law,  Book  iv.,  c.  xxxvii.,  ss.  7  and  8. 

"  Huber's  Modern  Jurisprudence,  book  vi.  caput  8,  ss.  20  and  21. 

"  These  three  writers  acknowledge,  the  one  more  and  the  other  less  expressly, 
a  right  of  action,  actio  ad  id  quod  interest,  to  the  husband  in  a  case  of  adultery 
committed  wTith  and  by  his  wife. 

"  Van  Leeuwen,  loco.  I.  appears  rather  to  have  in  view  an  action  of  one  of  the 
married  parties  against  the  other  guilty  of  adultery;  for  he  adds,  that  the  com- 
pensation '  consists  chiefly  in  this,  that  the  adulterer  forfeits,  to  the  benefit  of  the 
injured  party,  all  his  rights,  which  by  law,  or  by  marriage  settlement  or  otherwise, 
he  would  derive  from  the  property  of  the  wife.' 

"  The  other  writers  before  mentioned  allow  more  especially  an  action  by  the 
husband  against  the  party  who  commits  adultery  with  the  wife. 

"  The  other  writers  who  maintain  the  contrary. 

"  It  would,  therefore,  appear  that,  according  to  the  old  Dutch  law  in  this  country, 
the  rule  is — competit  haec  actio,  competit  marito  ! 

(Signed)  "  The  Minister  of  Justice, 

"  D.  Donker  Curtius." 

*  Present:  The  Right  Hon.  Mr.  Baron  Parke,  the  Right  Hon.  Dr.  Lushington. 
the  Right  Hon.  Sir  Edward  Ryan,  Knt.,  and  the  Right  Hon.  Sir  John  Patteson. 
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Upon  appeal:  Held  by  the  Judicial  Committee  (reversing  such  sentence,  and 
decreeing  probate  to  the  Will  of  L825), 

First.  That  the  onus  probandi  lies  upon  the  party  Betting  up  the  subsequent 
instrument  as  .1  revocation  of  the  former  Will  [9  Moo.  P.C.  140]. 

-  ond.  Tliat  to  establish  a  revocation  of  a  former  Will  relating  to  personalty, 
by  a  Bubsequenl  testamentary  paper  not  forthcoming,  by  parol  evidence 
of  execution  only  ;  in  the  absence  of  any  draft  or  instructions  for  such  instru- 
ment, such  evidence  must  be  strong  ami  conclusive  as  to  its  contents  [9  Moo. 
P.C.  1  i< 

Third.  That  the  mere  fad  of  such  an  instrument  commencing  with  the  words, 
'This  is  my  last  Will  and  Testament.''  does  not  render  it  a  revocatory 
instrument  ;  as  those  words  do  not  necessarily  import  that  such  instrument 
contained  a  different  disposition  of  the  property;  and  that  to  make  it 
operate  as  a  revocation  of  a  former  Will,  it  must  be  proved  that  the  con- 
tents of  the  later  instrument  were  different  from  the  former  [9  Moo. 
P.C.  142]. 

Fourth.  That  a  subsequent  Will  (the  contents  of  which  were  unknown)  having 
remained  in  the  custody  of  the  deceased  and  not  forthcoming,  the  presump- 
tion of  law  was,  that  it  was  destroyed  by  him  ammo  revoccmdi,  and  did  not 
revoke  a  prior  "Will  uncancelled. 

Observations  on  the  report  of  the  case  of  Moore  v.  Moon  (1  Phill.  375  and  406) 
[9  Moo.  P.C.  145]. 

Subsequent  to  the  Order  in  Council  made  upon  the  appeal  reversing  the  sentence 
of  the  Prerogative  Court,  a  Will  dated  March,  1851,  was  discovered,  and 
application  was  made  to  the  Judicial  Committee  for  probate.  Such  applica- 
tion refused,  as  the  original  suit  being  concluded,  the  jurisdiction  of  the 
Judicial  Committee  was  exhausted ;  but  the  Committee  intimated  that  if 
a  petition  was  presented  to  Her  Majesty  to  refer  the  matter  specially  to 
them,  they  would  entertain  the  application  [9  Moo.  P.C.  149]. 

I  pon  such  petition  being  presented  and  referred,  the  Committee  revoked  the 
probate  of  the  Will  of  1825,  and  granted  probate  of  the  Will  of  1851. 

Abraham  Cutto,  the  Testator,  died  on  the  16th  of  July,  1853,  leaving-the  Appel- 
lant, his  widow,  Bur-[132J-viving,  who  was  the  sole  executrix  and  universal  legatee 
named  in  a  Will  executed  by  the  deceased  on  the  11th  of  August,  1825,  and  the 
Respondent,  his  sister,  and  only  next  of  kin,  and,  with  the  Appellant,  the  only  person 
entitled  in  distribution  to  his  personal  estate  and  effects  in  case  of  his  intestacy,  him 
surviving. 

In  the  year  1852,  as  pleaded  in  the  allegation  of  the  Respondent,  the  deceased 
duly  executed,  in  the  presence  of  two  witnesses,  another  Will.  That  Will  was  not 
forthcoming  at  his  death,  and  there  was  no  copy  or  draft  of  it,  and  the  contents  of  it 
were  unknown. 

In   the    Prerogative   Court    the   proceedings   were   promoted    by   the   Appellant 

:nst  the  Respondent,  in  a  cause  of  granting  probate  of  the  Will  dated  the  11th 
of  August,  1825.  This  Will  was  admitted  by  the  Respondent  to  be  duly  executed, 
but  she  insisted  that  by  the  execution  of  the  subsequent  Will  of  1852,  such  prior  will 
was  revoked,  and  thai  by  reason  thereof  the  deceased  had  died  intestate. 

The  allegation  asserted  by  the  Respondent  consisted  of  eleven  articles,  which, 
after  admitting  the  Will  of  the  11th  of  August,  1825,  to  be  a  duly  executed 
Will,  and  the  parties  who  were  entitled  to  his  personalty,  if  he  died  in- 
testate, pleaded  ;  First,  thai  the  [133]  Testator,  at  the  time  of  his  death. 
was  possessed  of  persona]  estate  of  the  value  of  upwards  of  £5000,  but  not  of 
any  real  estate.  Second,  thai  the  deceased  was  an  attorney,  and  was  for  thirty-sis 
years  a  clerk  in  the  l'"st  Office,  which  clerkship  he  resigned  in  the  year  1851,  ami 
also  retired  from  his  professional  practice,  with  the  exception  of  that  relating  to 
certain  trusts  in  which  he  was  concerned,  and  which  he  continued  to  transact  in 
the  office,  and  with  the  assistance,  of  John  White,  a  solicitor  practising  in  Barge- 
yard  Chambers,  London.  Third,  the  execution  of  the  Will  of  1825,  and  that  the 
deceased  was  at  that  time  possessed  of  property  to  a  small  amount  only.  Fourth. 
thai  about  four  years  before  his  death,  the  Appellant  inquired  of  the  deceased 
whether  it   would  be  necessary  to  re-execute  or  to  confirm  his  Will,  and  that  the 
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deceased  replied  that  it  did  not  require  an}-  confirmation.  Fifth,  that  the  Appel- 
lant, out  of  the  money  allowed  her  by  the  deceased  for  housekeeping,  saved  a  sum 
of  £5000,  and  invested  it  for  her  own  benefit  in  the  public  Funds ;  that  shortly 
before  the  year  1852,  the  deceased  became  aware  of  such  investment,  and  although 
he  expressed  himself  displeased  thereat,  did  not  deprive  her  thereof.  Sixth,  that  the 
deceased  entertained  great  affection  for  his  sister,  the  Respondent  ;  that  he  visited 
and  corresponded  with  her ;  that  he  also  was  acquainted  with  one  Maples,  the 
trustee  of  the  deceased  father's  Will,  to  whom,  in  the  year  1852,  he  intimated  an 
intention  of  benefiting  his  said  sister  and  her  daughters  by  his  Will.  Seventh,  that 
shortly  after  the  month  of  August,  in  the  year  1852,  the  deceased,  with  an  inten- 
tion to  revoke  his  Will  of  the  11th  of  August,  1825,  and  t/o  make  a  provision 
for  the  Respondent  and  her  daughters,  made  a  Will  in  his  own  handwriting,  and 
afterwards  produced  it  at  the  office  of  [134]  Mr.  White,  to  two  of  his  clerks,  and 
declared  the  same  to  be  his  Will,  and  duly  executed  the  same  in  their  presence  ;  that 
the  paper  so  executed  was  a  substantive  Will,  and  not  supplemental  or  codicillarv. 
and  that  from  and  after  its  execution  the  Will  of  1825  was  revoked  ;  and  it  further 
pleaded  the  deceased's  capacity  in  the  usual  terms.  Eighth,  that  immediately  on 
leaving  White's  office,  the  deceased  met  him,  and  told  him  that  he  had  just  executed 
his  Will  in  the  presence  of  two  of  his  clerks.  Ninth,  that  the  deceased  died  on  the 
16th  of  July,  1853.  And,  tenth,  that  the  Will  last  executed,  and  which  could  not  be 
found,  was  all  in  the  deceased's  handwriting;  that  is  commenced  with  the  words, 
'"  This  is  the  last  Will  and  Testament,"  and  was  also  described  in  the  attestation 
clause  as  "  The  last  Will  and  Testament." 

Tliis  allegation  was  admitted  by  the  Court,  chiefly  upon  the  authority  of  Plenty 
v.  West  (1  Robert.  264),  the  Court  being  of  opinion,  that  the  execution  of  a  subse- 
quent Will  relating  to  personalty,  amounted  to  a  revocation  of  the  former  Will, 
whether  the  contents  of  the  latter  were  known  or  not,  provided  there  was,  in  sub- 
stance and  effect,  revocatory  words. 

The  Appellant,  by  her  answers,  admitted  the  Hist  and  second  articles  of  the 
allegation  to  be  true:  as  to  the  third,  she  denied  that  on  the  11th  of  August,  1825, 
the  property  of  the  deceased  was  of  very  small  amount,  but  otherwise 
admitted  the  article  to  be  true :  to  the  fourth,  she  said  that  the  fact 
pleaded  in  that  article  to  have  happened  about  four  years  before  the  death 
of  I  he  deceased,  happened  (as  she  believed)  about  two  years  before  his  death  :  to  the 
fifth  she  denied  that  she  saved  a  sum  of  money,  amounting  to  £5000,  out  of  the 
money  allowed  to  her  by  the  deceased  for  [135]  housekeeping,  and  explained  the 
circumstances  under  which  such  sum  was  invested  in  her  name  in  the  Funds:  as 
to  the  sixth,  she  denied  that  the  deceased  entertained  or  expressed  great  regard  for 
his  sister,  the  Respondent,  and  her  family,  but  admitted  that  he  occasionally  corre- 
sponded with  her,  and  visited  her  at  Spalding:  and  .she  finally  denied  that  the  de- 
ceased and  his  sister  were  on  intimate  terms  with  one  Maples,  but  admitted  that 
they  were  acquainted  with  each  other,  and  stated  that  she  had  no  knowledge  of  the 
matters  pleaded  in  the  sixth  article:  to  the  seventh,  she  admitted  that  the  deceased 
returned  from  a  visit  to  his  sister  at  Spalding,  in  or  about  the  month  of  August, 
1852  ;  but  denied  that  he  shortly  thereafter,  with  an  intention  to  make  his  Will, 
and  thereby  to  revoke  his  Will  of  the  11th  of  August,  1825,  and  to  make  a  provision 
for  his  sister  and  her  daughters,  did,  with  his  own  hand,  write  a  Will,  and  produce 
the  same  at  the  office  of  Mr.  White  :  the  answer  then  admitted  that  the  deceased,  in 
the  autumn  of  the  year  1852,  went  to  the  office  of  Mr.  White,  and  requested  two  of  his 
clerks  to  witness  the  execution  of  a  paper,  which  he  brought  with  him,  and  that  he 
signed  such  paper  in  their  presence,  and  that  they  then  signed  their  names  in  the 
presence  of  the  deceased  and  of  each  other ;  but  the  Respondent  said  she  knew  not 
whether  the  paper  so  executed  was  supplemental  or  codicillarv  :  but  that  she  dis- 
believed, and,  therefore,  denied,  that  the  same  was  a  substantive  Will,  and  that  after 
the  execution  thereof  the  former  Will  was  revoked :  to  the  eighth  article,  she  denied 
that  the  deceased,  on  leaving  the  office  of  White,  met  him,  and  told  him  that  he  had 
just  executed  his  Will  in  the  presence  of  his  (White's)  clerks,  but  admitted  that  she 
had  heard  and  believed  that  the  deceased,  on  such  [136]  occasion,  stated  to  White 
thai  he  had  got  two  of  his  clerks  to  witness  some  few  lines  which  he  had  drawn  up, 
or  to  that  effect:  she  admitted  the  truth  of  the  ninth  article:  and  to  the  tenth 
article,  stated  that  she  had  no  knowledge  whether  the  paper  executed  by  the  de- 
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led  wax  in  bis  own  handwriting,  and  denied  that  such  paper  commenced  with  the 
words,  "Tins  is  the  last  WiU  and  Testament  of,"  or  that  it  was  described  in  the 
attestation  clause  (if  there  were  any  thereto)  as  "  The  last  Will  and  Testament"  of 

the  deceased. 

Witnesses  were  examined  on  this  allegation.     Watkins  and  Floyd,  the  attesting 

witnesses,   deposed   to   the   Testator's   going  to   Mr.    White's  office   about   twelve  or 

leen  months  before  bis  death,  and  asking  them  to  witness  what  the  Testator 
called  ■  his  Will,"  which  was  in  bis  handwriting,  but  that  he  did  not  read  it  to  them, 
nor  were  they  aware  of  the  contents  of  such  instrument.  Watkins  had  an  impres- 
moii  thai  it  was  the  Will  of  the  deceased,  but  he  could  not  positively  depose  that  it 
was.  Floyd,  however,  deposed  to  his  impression  being,  that  such  instrument  com- 
menced with  the  words  -This  is  the  last  Will  and  Testament  of,"  etc.  Maples, 
another  witness,  deposed  that  his  conversations  with  the  deceased  were  such  as  to 
impress  him  with  the  belief  that  he  was  going  to  make  some  provision  by  a  Will  in 
favour  of  the  Respondent's  daughters,  and  White  deposed  that  the  Testator  when  he 
met  him  told  him  "  that  he  had  made  a  Will." 

No  exceptive  allegation  was  tiled  by  Mrs.  Cutto,  and  the  Judge  of  the  Prerogative 
Court  (Sir  John  Dodson),  on  the  8th  of  March,  1854,  by  a  final  interlocutory  decree, 
pronounced  that  Abraham  Cutto  had  died  intestate.  The  material  part  of  his  judg- 
ment was  as  follows: — "  There  is  pretty  clear  proof  that  [137]  this  was  a  last  Will. 
It  is  true  that  the  mere  circumstance  of  calling  an  instrument  a  Will  is  not  quite 
conclusive  :  we  have  had  some  instances  in  which  persons  have  described  an  instru- 
ment in  writing  as  a  '  last  Will,'  and  have  merely  given  one  legacy  additional  to  a 
former  instrument,  but,  prima  facie,  an  instrument  so  described  must  betaken  as  a 
Will.  This  gentleman  had  prepared  an  instrument,  he  called  on  two  persons  to 
witness  it,  and  then  made  this  declaration  to  Mr.  White,  '  that  he  had  made  a  Will.' 
Since  I  consider  that  this  was  a  regular  bona  fide  Will,  it  must  operate  as  a  revoca- 
tion of  the  former  Will.  I  am,  on  the  whole,  of  opinion,  that  the  deceased  must  be 
considered  to  have  died  intestate;  that  the  Will  of  1825  was  revoked  by  a  later  in- 
strument, executed  twelve  or  eighteen  months  before  the  death  of  the  deceased,  and 
that  the  former  cannot  be  revived  from  any  presumption.  I,  therefore,  pronounce 
that  the  deceased  died  intestate.     The  costs  to  be  paid  out  of  the  estate." 

Against  this  sentence  the  present  appeal  was  brought. 

The  Queen's  Advocate  (Sir  John  Harding),  and  Mr.  Rolt,  Q.C.,  for  the  Appellant, 
contended,  that  the  evidence  was  not  sufficient  to  prove  that  the  instrument  executed 
by  the  Testator  in  L852,  really  was  a  Will ;  that,  admitting  the  fact,  that  such  paper 
commenced  with  the  words,  "  This  is  the  last  Will  and  Testament,"  that  would  not 
make  it  a  revocation  of  a  prior  Will  :  that  the  point  in  controversy  was  quite  new 
in  the  Ecclesiastical  Courts,  there  being  no  authority  to  be  found  for  holding  that 
such  words  operated  as  a  revocation,  and  that  it  was  not  such  by  the  Statute,  1  Vict., 
c.  2G,  s.  22.  That  the  principle  [138]  recognised  by  Courts  of  law  was,  that,  in 
order  to  revoke  a  prior  Will,  there  must  be  either  a  distinct  clause  of  revocation,  or 
the  latter  Will  must  be  inconsistent  with  and  substantially  different  from  the  former  ; 
and  that  the  onus  probandi  to  establish  that  it  was  a  revocation,  lies  upon  the  party 
relying  upon  such  subsequent  Will.  They  referred  to  and  commented  upon  the  follow- 
in-  cases  -.—Hutchins  v.  Basset  (3  Mod.  203  ;  S.C.  Comb.  90  ;  2  Salk.  592  ;  1  Show.  527  ; 
Show.  Cas.  Pari.  146),  Seymour  v.  Nosworthy  (Hard.  376),  Goodiitle  and  Rolph  v. 
Harwood  (3  Wils.  197  :  S.C.  Cow],.  87;  7  Bro.  P.C.  489  (2nd  Edit.) ;  and  see  Powell 
on  Devises,  p.  oil  (3rd  Edit.) ),  Goodright  v.  Glazier  (4  Burr.  2512),  Duppa  v.  Mayo 
(]  Wins,  Saund.  n.  278,  b.),  Thomas  v.  Evans  (2  East,  488),  Lord  Walpole  v.  The  Earl 
of  Cholmondeley  (7  Term  Rep.  138),  Plenty  v.  West  (6  Com.  Ben.  Rep.  201),  Helyar 
v.  Helyar  (1  Cas.  temp.  Lee,  472;  and  see  note  to  1  Phill.  427),  Moore  v.  Moore  (1 
I'hill.  375  and  106),  Wilson  v.  Wilson  (-'5  Phill.  54:'..  554),  Henfrey  v.  Henfry  (2 
Curt.  t68  :  S.C.  on  appeal,  I  Moore's  P.C.  Cases,  29),  Plenty  v.  West  (1  Robert-  264), 
Stoddart  v.  Grant  (}  Macq.  Sc.  Ap.  Cas.  163),  and  1  Williams,  "On  Executors,"  pp. 
116,  117.  133  (3rd  Edit.). 

Mr.  R.  Palmer,  Q.C.,  and  Dr.  Haggard,  for  the  Respondent,  argued,  that  as  the 
property  was  personalty,  over  which  the  Ecclesiastical  Court  had  jurisdiction,  the 
question  was  to  be  governed  by  the  civil  law.  That  the  Ecclesiastical  Courts  had 
always  adopted  the  principle  of  the  civil  law,  " Posterior -e  quoque  testamento 
[139]  quod  jure  perfeetum  est,  superius  mmpitur"  Inst    i;i>.  [j,  tit.  xvii.  s.  2.  " de 
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posteriore  testa mento."  Dig.  37,  tit.  11,  c.  11;  Code,  lib.  vi.  tit.  xxv.  s.  21  ;  Swin- 
burne, pt.  vii.,  s.  xiv.,  pi.  4.  That  this  doctrine  had  been  recognised  by  Lord  Mans- 
field in  H or wood  v.  Good  rig/it  (Cowp.  92).  That  the  evidence  established  that  the 
paper  of  1852  contained  the  words,  "  This  is  the  last  Will  and  Testament,"  which 
was  sufficient  to  revoke  the  Will  of  1825,  as  it  was  not  necessary,  by  the  practice  of 
the  Ecclesiastical  Courts,  to  prove  the  contents  of  the  subsequent  Will  ;  and  after 
referring  to  flail  v.  Dearh  (1  Vein.  330)  upon  the  doctrine  of  revocation,  they  sub- 
mitted, that  the  authorities  cited  by  the  Appellant,  which  they  examined  and  dis- 
tinguished, related  to  real  estate,  and  were  not  applicable  to  Wills  of  personalty. 

The  Queen's  Advocate  [Sir  John  Harding],  in  reply,  cited  Voet,  "  Conim.  ad 
I'and."  lib.  xxviii.  tit.  iii.  ss.  2,  3,  4,  5,  6,  7,  as  to  the  rule  of  the  civil  law,  where  there 
are  two  Wills  of  the  same,  or  nearly  the  same,  effect  ;  but  was  stopped. 

The  Right  Hon.  Dr.  Lushington  (July  7,  1854). — The  Testator  in  this  cause  is 
Abraham  Cutto,  who  died  July  the  16th,  1853.  Upon  his  death  a  Will  was  found, 
bearing  date  the  11th  of  August,  1825;  of  that  Will  his  widow,  Ann  Cutto,  prayed 
probate;  the  probate  was  opposed  by  Elizabeth  Gilbert,  the  only  sister  of  the  de- 
ceased, who  alleged  that  the  Will  of  1825  was  revoked  by  a  subsequent  Will;  the 
learned  Judge,  in  the  Court  below,  was  of  opinion,  that  such  revocation  had  taken 
place,  and  pronounced  accord-[140]-ingly.  The  Will  bearing  date  the  11th  of 
August,  1825,  had  from  the  period  of  its  execution  remained  in  the  custody  of 
Ann  Cutto,  the  widow.  About  two  years  before  the  death  of  the  deceased,  he  had 
stated,  in  answer  to  an  inquiry  from  Ann  Cutto,  whether  any  confirmation  or 
re-execution  of  the  Will  was  necessary,  that  it  was  perfectly  valid,  and  did  not 
require  any  confirmation. 

Upon  the  death  of  the  deceased,  no  other  Will  was  found.  Both  parties  are 
silent  as  to  the  search  which  may  have  been  made  ;  but  as  to  the  fact  that  no  Will  was 
found,  they  are  agreed. 

In  this  state  of  things,  as  mere  length  of  time  does  not  operate  as  a  revocation, 
probate  of  the  Will  of  1825  would,  if  there  were  no  other  facts,  have  passed  in 
common  form. 

Mrs.  Gilbert,  however,  the  only  next  of  kin  of  the  deceased,  has  pleaded  a  revoca- 
tion by  the  execution  of  a  subsequent  Will,  not  forthcoming. 

We  agree  in  the  position  laid  down  at  the  Bar,  that  the  onus  proband/  lies  upon 
her :  she  must  prove  the  execution  of  the  subsequent  Will,  and  establish  her  position 
of  law  that  it  is  a  revocation,  with  reference  to  all  the  facts  connected  with  such 
subsequent  Will. 

The  fact  first  to  be  proved,  is  the  execution  of  some  subsequent  testamentary 
paper ;  and  we  here  think  it  right  to  observe,  that  we  are  of  opinion,  that  where  the 
revocation  of  an  existing  Will  is  sought  to  be  established  by  the  proof  of  the  execu- 
tion of  a  subsequent  Will  not 'appearing,  and  where  there  is  no  draft  or  instructions 
in  writing,  when  such  fact  is  to  be  proved  by  oral  evidence  only,  such  evidence  ought 
to  be  most  clear  and  satisfactory ;  for  we  concur  in  the  opinion  which  has  been  ex- 
pressed by  very  learned  persons,  that  to  revoke  an  existing  Will  by  parol  evi- 
[141]-dence  alone  that  another  Will  has  been  executed,  is,  though  the  law  may  admit 
of  it,  a  course  of  proceeding  not  unattended  with  danger,  and  consequentlv,  that  such 
oral  evidence  ought  to  be  stringent  and  conclusive. 

Mrs.  Gilbert  has  pleaded,  that  in  the  month  of  August,  1852,  the  Testator  exe- 
cuted his  last  Will  and  Testament  in  writing  ;  that  lie  thereby  revoked  his  Will  of  the 
11th  of  August,  1825,  and  that  he  intended  to  make  a  provision  for  her  and  her 
daughters ;  and  she  has  further  alleged,  that  after  the  execution  of  such  Will  the 
Testator  declared  that  he  had  executed  his  Will.  The  evidence  to  establish  these 
facts  is  to  be  found  in  the  testimony  of  three  witnesses,  Watkins,  Floyd,  and  White. 
Mr.  White  was  a  solicitor,  and  a  friend  of  the  deceased.  The  two  other  witnesses 
were  his  clerks.     The  deceased  himself  had  been  a  solicitor. 

With  respect  to  Watkins,  the  result  of  his  evidence  is,  that  the  deceased  executed 
some  paper  in  his  presence,  and  that  he  apprehended  that  it  was  his  Will  ;  more 
than  that  the  witness  cannot  say.  Floyd  has  a  better  recollection  of  the  facts ;  and 
he  deposes  to  the  Testator  having  said,  "  I  wish  you  to  witness  my  Will."  Watkins 
can  say  nothing  as  to  the  contents  of  the  Will ;  but  Floyd  says  he  thinks,  but  cannot 
be  positive,  that  the  paper  commenced,  "  This  is  the  last  Will  and  Testament  of," 

251 


IX  MOORE,  142  <  I    II"   '••  GILBERT  [  1854  | 

or  some  Bimilar  words,  denoting  the  paper  to  be  the  last  Will  and  Testament  of 

Mr.  Cutto.      II  We  knew  the  paper  to  be  Mr.  ditto's  Will,  and  my  impres- 

sion iv.  and  1  have  do  doubl  thai  1  saw  and  read  so  much  of  it  as  showed  it  to  be  so; 
though,  on  that  point,  I  am  not  able  t«>  speak  with  positive  recollection." 

Mi.  White's  evidence  is  to  the  following  eff ect :  — [142]  The  Testator  told  him 
that  'lie  had  just  loolud  in  to  ask  me  to  see  him  execute  his  Will;  but,  as  I  was  not 
within,  he  had  gol  two  of  my  clerks  to  do  so.  My  impression  is,  that  he  said,  '  it  is 
verv  short — jusl  a  few  lines.'  like  your  poor  father's.'  I  rather  think  his  expression 
a  lines  upon  a  sheet  of  foolBcap  paper.'  I  cannot  be  positive  he  used 
the  word  •  Will.'  though  1  think  it   very  probable  he  may  have  done  so." 

Now.  what  is  the  result  of  this  evidence,  taken  in  the  most  favourable  light  for 
apondenl  .'  It  is  this,  that  the  deceased  executed  a  paper,  the  only  contents  of 
which  proved,  or  what  ran  he  argued  to  lie  proved,  is,  that  it  commenced  with  the 
words.  ••  This  is  the  last  Will  and  Testament." 

It  would  be  impossible  to  contend  that  the  mere  execution  of  a  testamentary 
paper.  Bubsequenl  to  the  Will  of  1825,  would  be  a  revocation,  for  it  might  be  a  codicil 
only,  it  mighl  be  confirmatory  :  and  as  the  ontw  probandi  is  upon  the  Respondent 
to  show  that  it  was  revocatory,  such  revocation  could  never  be  established  by  proving 
the  execution  of  a  testamentary  paper  only;  and  in  effect  the  question  comes  to  this, 
whether  the  evidence  of  Floyd,  stating  that  the  paper  commenced  with  these  words, 
•'  This  is  the  last  Will  and  Testament,"  and  the  remark  to  White  that  he  had  executed 
his  Will,  works  a  revocation  in  law.  such  Will  being  not  forthcoming,  and  the  other 
contents  of  the  Will  being  totally  unknown. 

In  order  to  disencumber  this  case  of  some  of  the  authorities  which  have  been 
cited,  we  will  observe  that  it  is  simply  a  case  of  revocation  or  non-revocation  at  the 
time  of  the  execution  of  this  paper  of  1852.  Some  of  the  cases  are  mixed  up  with 
arguments  as  to  revival,  but  under  the  Statute  of  Wills,  [143]  1  Vict.,  c.  xxvi., 
Bee.  22,  there  can  he  no  revival  of  a  Will  revoked  by  the  execution  of  another  Will, 

pt  by  re-execution,  or  by  a  codicil  duly  executed. 

The  Will  of  1852  remained  in  the  custody  of  the  deceased,  and  the  presumption 
of  law,  as  it  was  not  forthcoming,  is,  that  he  destroyed  it  animo  revocandi,  but  the 
so  doing  cannot,  since  the  Statute  of  Wills,  operate  as  a  revival  of  the  former  Will. 

The  simple  question,  therefore,  is,  whether  by  the  execution  of  a  paper  com- 
mencing, "  This  is  the  last  Will  and  Testament,"  a  revocation  of  a  former  Will  has 
been  effected,  the  paper  so  commencing,  "  This  is  the  last  Will,"  etc.,  being  destroyed 
by  the  Test ator  himself. 

It  is  difficult  to  discuss  this  question  upon  reasoning  as  to  what  would  be  the 
besl  and  the  most  advisable  rule  to  govern  such  cases,  because  it  is  manifest  that  the 
state  of  circumstances  create  wide  differences;  for  instance,  to  lay  down  a  rule  that 
the  destruction  ultimo  revocandi  by  a  Testator  of  a  subsequent  Will,  will  necessarily 
leave  in  force  a  Will  made  thirty  years  before,  und^r  totally  different  circum- 
stances, ami,  perhaps,  wholly  forgotten,  might  have  the  effect  of  giving  force  and 
efficacy  to  an  instrument  which  would  be  wholly  contrary  to  the  intention  of  the 
Testator.  On  the  other  hand,  to  say  that  a  Will  destroyed  by  the  Testator,  animo 
cancellandi,  should  always  revoke  a  prior  instrument,  might  in  very  many  cases 
leave  a  Testator  intestate,  whose  only  object  in  the  cancellation  of  his  Will  was, 
that  his  former  Will  might  take  effect. 

Leaving  therefore,  the  discussion  of  such  difficulties  as  these,  which  would  be 
incidental  to  any  general  rule,  let  us  consider  what  is  the  legal  authority  upon  this 
question. 

[144]  And  first,  with  respect  to  common  law  authority  as  to  devises.  Upon 
that,  we  apprehend,  there  can  be  no  dispute,  that  in  order  to  revoke  a  devise  of 
real  estate  by  a  subsequent  Will  not  forthcoming,  it  must  be  proved  that  the 
contents  were  different.  But  assuming,  for  the  purpose  of  the  argument,  that  a 
distinction  may  be  drawn  as  to  devises  of  real  estate,  and  bequests  of  personal 
property,  we  will  not  ground  our  judgment  upon  such  cases;  but  this,  however, 
we  must  observe,  that  with  respect  to  the  construction  to  he  placed  upon  the  words, 
•  This  is  my  last  Will  and  Testament,"  it  is  difficult  to  suppose  that  such  words 
could  receive  one  interpretation  at  Common  Law,  and  a  different  construction  in 
the  Ecclesiastical  Courts. 
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We  will  proceed  then  to  consider  what  are  the  authorities  bearing  ujx>n  this 
question,  with  respect  to  Wills  of  personal  property.  First,  there  are  authorities 
from  the  Civil  law,  and  there,  no  doubt,  it  is  laid  down  that  a  prior  Will  is  revoked 
by  the  execution  of  a  subsequent  one.  Whether  that  proposition  was  universally 
true,  even  by  the  Civil  law,  in  the  case  of  two  Wills  having  the  same  contents,  it 
may  not  be  necessary  to  inquire,  for  the  true  question  is,  how  far  this  doctrine 
of  the  Civil  law  has  been  incorporated  into  the  Testamentary  law,  as  administered 
in  the  Courts  exercising  jurisdiction  over  Wills  of  personal  estate.  Now,  the  first 
case  that  we  have  reported  at  length  upon  this  subject,  is  the  case  of  Helyar  v. 
Helyar  (1  Lee,  511),  and  there  Sir  George  Lee  expresses  his  opinion  in  the  following 
terms: — "I  was  of  opinion  that  the  executing  of  a  second  Will  of  a  different 
import  was  by  law  a  revocation  of  the  first,  though  the  second  does  not  now  appear." 
These  words  deserve  great  consideration,  for,  upon  that  occasion,  all  the  authorities 
from  the  Civil  law,  as  to  [145]  the  revocation  of  a  Will  by  the  execution  of  a  sub- 
sequent one,  were  cited,  and  yet  Sir  George  Lee  qualified  the  proposition  by  the 
insertion  of  the  words  "  of  a  different  purport."  Many  prior  cases  of  such  a  re- 
vocation were  cited,  Whitehead  v.  Jennings,  for  instance,  referred  to  in  1  Phillimore, 
412.  There  it  was  proved,  that  the  second  Will  appointed  a  different  executor. 
Such  was  also  the  case  of  Burt  v.  Burt,  also  referred  to  in  1  Phillimore,  412,  and 
there  is  not  a  single  case  brought  forward  in  which  a  Will  was  held  revoked  by  the 
execution  of  a  subsequent  one,  the  contents  of  which  were  wholly  unknown. 

Why,  in  the  cases  of  Whitehead  v.  Jennings,  and  Burt  v.  Burt,  the  former  Wills 
were  held  to  be  clearly  revoked  by  the  appointment  of  a  different  executor,  might, 
perhaps,  be  explained  by  reference  to  the  Civil  law,  and  the  effect  by  that  law  of 
appointing  an  executor ;  and  the  fact  that  these  circumstances  wrought  the  re- 
vocation is  prima  facie  proof  that  such  or  similar  circumstances  were  indispens- 
able to  a  revocation;  and  that  without  them  the  mere  execution  of  a  subsequent 
Will  would  not  revoke.  We  need  not  further  advert  to  the  case  of  Helyar  v. 
Helyar  [1  Lee  511],  because  it  was  decided  upon  the  ground  that  the  contents  of  the 
subsequent  Will  were  wholly  different,  and  the  evidence  to  that  effect  was  supported 
by  the  probabilities  of  the  case. 

The  case  of  Moore  v.  Moore  (1  Phill.  375)  is  so  very  complicated  in  its  circum- 
stances, that  no  safe  conclusion  can  be  drawn  from  that  case  as  to  the  question  of 
law  now  in  debate  ;  and  it  is  not  quite  correct,  as  stated  in  the  marginal  note,  that 
the  two  Wills  were  nearly  of  similar  import.  In  the  one  case  the  property  was 
given  to  the  two  sons ;  and  by  the  [146]  second  Will,  to  one  son  only.  But  there  is 
a  case  appended  in  a  note  to  Moore  v.  Moore  [1  Phill.  375],  namely,  the  case  of 
Passey  v.  Hemming  (1  Phill.  439),  in  which  we  have  the  high  authority  of  Sir 
William  Wynne,  to  the  following  effect: — "Now,  I  think,  that  in  all  the  cases  in 
which  it  has  been  held  that  the  former  Will  was  revoked  by  the  cancellation  of  the 
latter,  it  appears  that  the  intention  of  the  deceased  was  varied ;  consequently,  it 
was  proof  that  he  departed  from  the  intention  of  the  first  paper." 

We  will  next  advert  to  the  case  of  Henfrey  v.  Henfrey  [2  Curt. 
468;  on  appeal  4  Moo.  P.C.  29].  This  was  simply  a  case  of  construc- 
tion, whether  two  papers  should  be  taken  together,  or  whether  the  latter 
was     a     revocation     of     the     former.  We     see     no     reason     to     doubt     the 

correctness  of  that  judgment,  nor  can  we  see  how  that  case  applies  to  the  present. 
There  the  second  paper  disposed  of  the  whole  property  of  the  Testator,  and  was 
necessarily  a  revocation  of  the  former.  One  more  case  decided  in  the  Ecclesiastical 
Courts  remains  to  be  noticed,  upon  which  the  learned  Judge  in  the  Court  below 
seems  mainly  to  have  founded  his  judgment,  the  case  of  Plenty  v.  West  (1  Robert. 
264).  Upon  this  case  we  will  first  observe,  that  the  two  Wills  were  essentially 
different;  that  no  executors  were  appointed  by  the  first;  that  executors  were  ap- 
pointed by  the  second  :  and  that  the  only  ground  of  argument  for  uniting  the  papers 
was,  that  the  whole  of  the  personal  estate  was  not  disposed  of  by  the  second  Will. 
It  is  true,  that  Sir  Herbert  Jenner  Fust,  in  his  judgment,  relies  upon  the  fact,  that  the 
Testator  called  the  Will  of  1838  his  last  Will,  but  that  is  only  one  circumstance  in 
(injunction  with  others,  on  which  he  founded  his  decision. 

Now,  let  us  consider  how  these  authorities  bear  [147]  upon  the  present  case. 
There  is  not  one  authority  which  lays  down  the  proposition  that   the  execution  of 
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a  subsequent  will  destroyed  animo  revocandi  by  the  Testator,  the  contents  of  which 
are  cot  known,  revokes  a  prior  Will.  On  the  contrary,  in  all  the  eases  where 
revocation  baa  been  held  to  l>e  effected,  there  lias  been  proof  of  a  difference  of 
disposition.  These  considerations  alone  would  induce  us  to  doubt  the  correctness 
of  the  judgmenl  in  the  Court  below,  in  the  case  now  under  consideration  ;  but  the 
very  foundation  of  that  judgmenl  appears  to  us  to  be  unsound;  that  judgment  is 
mainly  based  upon  the  evidence  that  the  latter  paper  contained  the  words,  "This 
is  my  last  Will  ami  Testament."  We  are  of  opinion,  that  these  words  do  not  import 
that  the  paper  contained  a  different  disposition  of  the  property,  nor  that  the  mere 
fad  -i  80  calling  il  could  possibly  render  it  a  revocatory  instrument.  We  think 
that  the  interpretation  put  upon  these  words  by  Lord  Truro,  in  his  judgment  in 
the  case  of  Stoddart  v.  (riant  (1  Macq.  Sc.  Ap.  Cas.,  171),  is  the  true  meaning  to  be 
attributed  to  them.  With  regard  to  any  auxiliary  circumstances  in  this  case,  we 
think  that  the  evidence  wholly  fails  to  render  any  assistance  to  the  case  of  the 
Respondent. 

Considering,  therefore,  that  the  Respondent,  upon  whom  the  onus  proband* 
lies,  has  failed  to  prove  what  the  law  requires,  the  execution  of  a  subsequent  Will 
expressly  revoking  the  former,  or  of  different  contents,  we  must  reverse  the  judg- 
ment of  the  Court  below,  and  pronounce  for  the  Will  propounded  by  Mrs.  Cutto. 
Each  party  to  pay  their  own  costs  in  this  Court. 

Their  Lordships  reported  to  Her  Majesty  in  favour  [148]  of  the  appeal,  that 
the  sentence  of  the  Judge  of  the  Prerogative  Court  of  Canterbury  ought  to  be 
reversed,  save  in  so  far  as  regarded  the  expenses  incurred  in  that  Court  on  both 
sides,  which  was  to  be  paid  out  of  the  estate  of  the  deceased;  that  the  principal 
cause  ought  to  be  retained,  and  that  probate  of  the  Will,  dated  the  11th  of  August, 
L-<25,  ought  to  be  granted  to  the  Appellant,  the  sole  executrix  named  therein.  This 
report  was  confirmed  by  Her  Majesty,  on  the  11th  of  August,  1854,  and  on  the  23rd 
of  that  month,  probate  of  the  Will  was  granted  to  the  Appellant,  under  the  seal  of 
the  Judicial  Committee  of  the  Privy  Council,  and  the  costs  decreed  to  be  paid  out 
of  the  estate  of  the  deceased  were  paid,  and  the  suit  concluded. 

On  the  7th  of  October,  1851,  the  Appellant,  on  moving  some  clothes  in  a  drawer 
of  a  chest  of  drawers  in  her  bed-room,  found  a  Will  duly  executed  by  the  deceased, 
hearing  date  the  25th  of  March,  1851.  By  this  Will  the  Appellant  was  also  ap- 
pointed sole  executrix  and  universal  legatee.  The  drawer  in  which  this  Will  was 
found,  was  one  in  which  the  Appellant  kept  clothes  only,  and  to  which  she  was  not 
aware  that  the  deceased  ever  had  access.  The  Will  was  not  lying  flat  in  the 
drawer,  but  was  placed  on  edge  against  the  side  of  it,  and  it  was  by  accident  only 
that  it  was  discovered. 

This  Will  was  brought  into  the  registry  of  this  Court,  annexed  to  an  affidavit 
of  the  Appellant,  and  on  the  27th  of  November,  185-1,*  the  Queen's  Advocate  (Sir 
John  Harding)  moved  the  Judicial  Com-[149]-mittee  to  revoke  the  probate  of  the 
Will  of  the  11th  of  August,  1825,  heretofore  granted  to  the  Appellant,  and  to  direct 
that  the  Will  of  the  deceased,  dated  the  25th  of  March,  1851,  brought  into  the 
registry  for  the  purpose  of  that  motion,  might  be  delivered  out  to  the  Appellant, 
in  order  that  she  might  take  probate  in  common  form  in  the  Prerogative  Court  of 
( lanterbury. 

The  Right  Hon.  Dr.  Lushington. — It  appears  to  us  that  the  suit  having  been 
concluded,  we  have  no  jurisdiction  in  the  matter,  and  that  you  must  almost  of 
necessity  petition  Her  Majesty  to  refer  the  case  specially  to  us. 

A  Petition  was  accordingly  presented  to  Her  Majesty  to  that  effect,  who  re- 
ferred the  same  and  the  matters  therein  contained  to  the  Judicial  Committee, 
and  it  was  now  moved  (Jan.  10,  1855  f)  that  the  Committee  would  recommend  to  Her 
Majesty  to  revoke  the  Probate  of  the  Will  of  Abraham  Cutto,  dated  the  11th  of 
August,  1825,  heretofore  granted  to  the  Appellant,  and  to  direct  that  the  Will  of 

*  Presenl  :  The  Right  Hon.  Dr.  Lushington.  the  Right  Hon.  T.  Pemberton 
Leigh,  the  Righl  Hon.  the  Lord  Justice  Turner,  and  the  Right  Hon.  Sir  John 
Patteson. 

t  Present:  The  Righl  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton 
Leigh,  the  Right  Hon.  Sir  Edward   Ryan,  and  the  Right  Hon.  Sir  John  Dodson. 
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the  deceased,  dated  the  25th  of  March,  1851,  brought  into  the  registry  of  the  Court, 
for  the  purpose  of  the  present  motion,  might  be  delivered  out  to  the  Appellant,  in 
order  that  she  might  take  probate  thereof  in  common  form,  in  the  Prerogative 
Court  of  Canterbury. 

There  being  no  opposition,  the  motion  was  granted  accordingly. 

[Mews'  Dig.  tit.  "WILL  ;  V.  Revocation  ;  a.  Principles  as  to,  b.  Methods  of,  2.  By 
Other  Wills,  etc.  a.  VII.  Probate  and  Letters  of  Administration,  a.  Juris- 
diction of  Court.  See  Lemage  v.  Goodban,  1865,  1  P.  and  D.  61 ;  Berthon  v. 
Berthon,  1868,  18  L.T.  302 ;  Homerton  v.  Hewett,  1872,  25  L.T.  855  ;  Silver  v. 
Silver,  1872,  27  L.T.  766  ;  In  the  Goods  of  Be  la  Saussaye,  1873,  3  P.  and  D. 
44  :  In  the  Goods  of  Houden,  1874,  43  L.  J.  P.  and  M.  29  ;  Dempsey  v.  Lau-son, 
1877,  2  P.D.  106;  Hellier  v.  Ilellier,  1884,  9  P.D.  239;  see  also  In  re  Nawab  of 
Swat,  1854,  9  Moo.  P.C.  88.] 


[150]        OX  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF 

ENGLAND. 

THEODOR    HEINRICH    GUSTAF    SCHACHT—  Appellant;    HENRY    CHARLES 
OTTER  and  FRANCIS  HART  DYKE,— Respondents  *  [Feb.  19  and  23,  1855]. 

The  "  Ostsee." 

Restitution  of  a  ship  seized  as  a  prize  may  be  attended,  according  to  the  cir- 
cumstances of  the  case,  with  any  one  of  the  following  consequences  [9  Moo. 

156,  157]: 
First.     The  claimants  may  be  ordered  to  pay  to  the  captors  their  costs  and 

expenses. 
Second.  The  restitution  may  be  simple  restitution,  without  costs,  or  expenses, 

or  damages,  to  either  party,  or 
Third.   The  captors  may  be  ordered  to  pay  costs  and  damages  to  the  claimant. 
General  principles  applicable  to  condemnation  of  captors  in  costs  and  damages 

[9  Moo.  P.C.  157]. 
Costs  and  damages,  when  decreed  against  the  captors,   are  not   inflicted   as  a 

punishment  on  the  captors,  but  as  affording  compensation  to  the  injured 

party  [9  Moo.  P.C.  163]. 
In   order   to   exempt   captors   from   costs  and   damages   in   case   of  restitution, 

there  must  be  some  circumstances  connected  with  the  ship  or  cargo  affording 

reasonable  ground  for  belief  that  the  ship  or  cargo  might  prove  a  lawful 

prize  [9  Moo.  P.C.  162]. 
What  amounts  to  such  a  probable  cause  as  to  justify  a  capture  incapable  of 

definition,  and  is  to  be  regulated  bv  the  peculiar  circumstances  of  each  case 

[9  Moo.  P.C.  162]. 
It   is  not  necessary  to  prove  vexatious  conduct  on  the  part  of  the  captors  to 

subject  them  to  condemnation  in  costs  and  damages  [9  Moo.  P.C.  163]. 
Neither  will  honest  mistake,  though  occasioned  by  an  act  of  Government,  relieve 

the  captors  from  liability  to  compensate  a  neutral  for  damage  which  the 

captors  by  their  conduct   have  caused  the  neutral  to  sustain  [9  Moo.   P.C. 

163,  164,  168]. 
A  neutral  ship  was  captured  in  the  Gulf  of  Finland  by  one  of  Her  Majesty's 

ships  of  war,  for  breach  of  the  blockade  of  Cronstadt,  when  no  such  blockade 
existed,  and  sent  to  England  for  adjudication  as  a  prize:     Held  (reversing 

the  sentence  of  the  Admiralty  Court),  that  the  owners  of  such  ship  and  cargo 

were  entitled  to  restitution,  with  costs  and  damages,  as  the  seizure  was  made 
without  probable  or  reasonable  cause. 


*  Present:  The  Lord  President  of  the  Council  (Earl  Granville),  the  Right  Hon. 
T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward  Ryan,  the  Right  Hon.  Sir  John 
Patteson,  and  the  Right  Hon.  Sir  John  Dodson. 
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The  question  raised  by  this  appeal  was.  whether  the  owners  of  the  OsUet ;  ana 
cargo  on  board,  [151]  were  entitled,  upon  the  sentence  of  the  High  Court  of  Ad- 
miralty decreeing  restitution  of  the  ship  and  cargo  raptured  as  a  prize,  for  a 
breach  of  the  blockade  of  Cronstadt,  by  Her  Majesty's  ship  Alban,  to  costs  and 
damages  from  the  oaptors.  The  seizure  and  detention  being  admitted .  to  be 
without  Bufficienl  grounds  for  condemnation,  the  captor  consented  to  the  restitution 
ship  and  cargo.  The  sentence  of  the  Admiralty  Court  was  founded  upon 
that  consent. 

The  facts  of  the  ease  were  these:  — 

The  Ostsee,  under  Mecklenburg  colours,  took  on  hoard  at  Cronstadt,  in  the 
month  of  May,  L854,  B  cargo  of  wheat,  and  sailed  therefrom  on  the  28th  of  the  same 
month,  bound  to  Elsinore  for  orders,  and,  in  the  prosecution  of  such  voyage,  was 
captured  on  the  Lsl  of  June,  in  the  Gulf  of  Finland,  about  twenty-four  miles  from 
Dagerort,  by  Her  Majesty's  ship  Alban,  Henry  Charles  Otter,  Commander,  as  for 
a  breach  of  the  blockade  of  Cronstadt,  and  sent  to  England  for  adjudication  as  a 
prize. 

Proceedings  were  instituted  in  July,  1851,  against  the  ship  and  cargo,  in  the 
Bigb  (nun  of  Admiralty,  when  a  claim  was  put  in  by  the  Appellant  on  behalf  of 
the  owners  of  the  ship  and  cargo.  It  appeared,  however,  that  the  blockade  was 
not  imposed  upon  Cronstadt  until  after  the  capture;  and,  consequently,  the  Queen's 
Proctor,  on  the  2nd  of  August,  offered  to  consent  to  the  restitution  of  the  ship  and 
cargo,  "ii  payment  of  the  captor's  expenses.  No  answer  was  given  to  this  [152] 
offer,  until  the  lOth  of  August,  when  the  claimant' rejected  it. 

The  cause  came  on  for  hearing  in  the  Admiralty  Court  on  the  19th  of  August, 
when  the  claimant  prayed  the  restitution  of  the  ship  and  cargo,  and  that  the 
.aptois  might  be  condemned  in  costs  and  damages.  The  captors  consented  to 
restitution  of  the  ship  and  cargo,  but  submitted  that  it  ought  to  be  without  costs 
and  damages.  The  Judge  of  the  Admiralty  Court  (the  Right  Hon.  Dr.  Lushington) 
admitted  the  claim  for  the  ship  and  cargo,  and  decreed  the  same  to  be  restored  to 
the  claimant  for  the  use  of  the  owners,  but  without  costs  and  damages.  In  giving 
judgment,  the  learned  Judge  observed,  that  "  During  the  seventeen  years  that  Lord 
Stow  ell  presided  in  this  Court,  and  administered  the  law  of  nations  with  regard 
to  war,  I  believe  that  out  of  the  many  thousand  ships  and  cargoes  brought  before 
him,  he  condemned  the  captors  in  costs  and  damages  in  only  about  ten  or  a 
dozen  cases, — not  one  in  a  thousand,  and  Lord  StoweU  also,  as  I  right  well  remember, 
laid  it  down,  that  he  would  not  condemn  the  captors  in  costs  and  damages,  upon 
evidence  given  before  him,  without  giving  them  the  opportunity  of  justifying  their 
conduct,  and  stating,  if  they  thought  fit,  the  grounds  on  which  they  made  the 
capture.  In  my  own  recollection  there  are  only  three  cases  of  restitution  with 
costs  and  damages.  I  am  well  aware  that  where  a  seizure  has  been  made  without 
ostensible  cause  or  reason,  justice  requires  that  the  persons  making  the  seizure 
should  make  good  to  the  party  the  loss  that  may  have  been  occasioned  by  the  capture  ; 
at  the  same  time,  I  am  of  opinion,  that  this  is  the  extremity  of  the  law  of  nations, 
which  ought  not  to  be  adopted  except  in  cases  which  imperatively  re-[153]-quire 
the  Court  so  to  do.  Without  venturing  any  opinion  as  to  what  may  be  the  duty 
of  the  Court  in  cases  that  may  come  before  it,  looking  at  the  confusion  that  has 
arisen  respecting  this  blockade,  and  the  difficulty  Commanders  of  Her  Majesty's 
vessels  have  in  forming  their  own  opinion,  and  seeing  that  consent  has  been  given 
for  the  rest  it  tit  ion  of  this  ship  and  her  cargo,  I  think  I  should  be  going  too*  far  in 
condemning  the  captors  in  costs  and  damages,  and  I  decline  so  to  do." 

From  so  much  of  this  sentence  as  refused  costs  and  damages  to  the  claimant, 
the  present  appeal  was  brought,  and  the  Appellant  prayed  that  that  portion  of 
the  sentence  appealed  from  might  be  reversed,  the  principal  cause  retained,  and 
that  the  damages  and  costs  sustained  by  the  owners  of  the  Ostsee,  and  her  cargo, 
by  reason  of  her  capture  and  detention,  be  pronounced  for,  and  that  the  Respondent, 
Otter,  the  captor  of  the  ship  and  cargo,  might  be  condemned  in  the  damages  and 
costs,  and  also  in  the  costs  incurred  by  the  Appellant,  as  well  in  the  Appellate 
Court  as  in  the  Court  below,  by  reason,  that  the  seizure  and  detention  of  the  Ostsee, 
tor  I'"'  pn-mned  breach  of  a  blockade,  which  was  not  imposed  until  nearly  a  month 
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after,  were  unjustifiable;  and  that  the  same  were  not  occasioned  by,  and  was  not 
imputable  to,  any  misconduct  of  any  description  on  the  part  of  the  Ostsee. 

The  appeal  was  argued  by  Dr.  Addams  and  Dr.  Twiss  for  the  Appellant,  and 
The  Queen's  Advocate  (Sir  John  Harding)  and  Dr.  Bayford  for  the  Respondents. 

[154]  For  the  Appellant  it  was  contended,  that  the  general  principle  recognised 
in  Prize  Courts,  was  to  grant  compensation  to  claimants  upon  restoration  of  the 
ship  and  cargo  when  wrong  had  been  done;  whether  the  original  seizure  was  justi- 
fiable or  not,  if  the  captors  were  guilty  of  malfeazance  or  non-feazance,  and  they 
submitted,  that  as  the  seizure  in  this  case  was  without  probable  cause,  as  it  was 
not  in  dispute  that  the  Ostsee  was  captured  for  a  breach  of  a  blockade,  which  had 
no  existence  until  nearly  a  month  after  the  seizure,  the  Appellant  was  entitled.  <  > 
debito  ju-stitiae,  not  only  to  simple  restitution,  but  to  restitution  with  costs  and 
damages.  The  following  authorities  were  referred  to  by  them,  as  instances  where 
costs  and  damages  had  been  allowed  on  restitution,  Story  "  On  Prize  Court.-.'"  pp.  35, 
39,  112  (Pratt's  Edition),  The  William  (6  Rob.  316),  The  Washington  (6  Rob.  275), 
The  Acteon  (2  Dod.  48),  The  Hettdrick  and  Jacob  (cited  in  The  Betsey,  1  Rob.  97), 
The  Triton  (4  Rob.  78),  The  Nemesis  (Edwards,  50).  The  WUhelmsberg  (5  Rob.  144), 
Tht  Cornei  Maritino  (1  Rob.  287),  The  Driver  (5  Rob.  145),  The  Anna  (5  Rob.  373), 
Tlie  Neustra  Senora  de  Los  Doleres  (Edwards,  60).  The  Smut  .hum  Baptista  (5  Hob. 
•'33,  11),  The  Elise  (1  Spinks,  Adm.  Pr.  Cas.  88),  Lindo  v.  Rodney  (note  to  Le  Caux  v. 
Eden,  1  Doug.  612),  Le  Caux  v.  Eden  (1  Doug.  594),  and  they  further  submitted, 
that  even  if  the  captors  had  acted  bona  fide  and  been  guilty  of  no  misconduct,  and 
the  neutral  had  been  wronged,  he  was  still  to  be  compensated  by  [155]  the  captors  ; 
the  payment  of  which  was  a  question  resting  between  the  Government  and  the 
captors,  The  San  Juan  Nepomuceno  (1  Hagg.  265),  The  Zacheman  (5  Rob.  152); 
and  that  the  fact  of  the  Captain  Otter,  having  acted  under  orders  of  his  superior 
in  command  did  not  exonerate  him  from  responsibility,  The  Mentor  (1  Rob.  183), 
The  Eleanor  (2  Wheat.  Amr.  Rep.  346). 

The  Respondent's  counsel  distinguished  the  cases  cited  by  the  Appellant,  where 
costs  and  damages  had  been  allowed,  from  the  Ostsee,  submitting  that  they  were 
either  cases  of  capture  by  privateers,  or  of  improper  conduct  on  the  part  of  King's 
ships,  and  they  referred  to  The  Betsey  (1  Rob.  93),  Tlie  Luna  (Edwards,  191), 
The  Felicity  (2  Dod.  381),  The  Christine  Margaretha  (6  Rob.  62),  The  John  (2  Dod. 
336),  The  Le  Louis  (2  Dod.  264),  The  San  Juan  Nepomuceno  (1  Hagg.  265), 
The  Lively  (1  Gallis,  Amr.  Rep.  315),  The  Marianna  Flora  (11  Wheat.  Amr.  Rep.  1), 
The  Tiro  Susannah's  (2  Rob.  132),  as  authorities  that  restitution  had  been  decreed 
without  costs  and  damages.  They  further  contended,  that  the  seizure  of  the  Ostsee 
by  the  Alb  an  was  upon  probable  grounds,  as  there  was  an  absence  of  necessary  ship 
papers;  that  by  international  law  it  was  tlie  absolute  duty  of  neutrals  in  time  of 
war  not  to  sail  the  seas  without  a  complete  set  of  ship  papers,  Bynkershoek, 
"•  Quaest.  Juris  Publici"  lib.  i.  c.  xiv.,  Story  "  On  Prize  Courts,"  pp.  4.  36  (Pratt's 
Edition),  1  Kent's  Comm.  p.  161,  Chitty's"  Law  of  Nations,  p.  196  (Edit.  1812). 
Abbott,  on  Shipping,  288  (9th  Edit.,  by  Shee),  [156]  Hubner,  "  De  la  Saisie  des 
Batiinents  neutres,"  c.  3,  sec.  2,  that  the  sea  register  was  wanting,  and  they  sub- 
mitted that  it  was  not  too  late  to  urge  such  objection,  as  it  was  tlie  privilege  of 
the  captor  to  rely  upon  any  point  at  the  hearing,  as  he  might  capture  on  one  ground, 
and  obtain  a  condemnation  on  another.  Storv  "  On  Prize  Courts,"  p.  49, 
The  Adeline  (9  Cranch,  244),  The  Fortuna  (1  Dod.  83). 

Dr.  Twiss,  in  reply. 

The  consideration  of  the  appeal  was  reserved.      Judgment  was  now  delivered  by 

Tlie  Right  Hon.  T.  Pemberton  Leigh  (March  29.  1855).— On  the  Isi  of  June, 
1854,  tlie  ship  Ostsee  sailing  under  the  Mecklenburg  flag,  on  her  voyage  from  Cron- 
stadt  to  Elsinore,  was  seized  by  Her  Majesty's  ship  Alban,  under  the  command  of 
Captain  Otter,  and  sent  to  London  for  adjudication  as  prize. 

Upon  the  ship's  papers  and  the  examination  of  the  master,  the  mate,  and  another 
(if  the  crew,  on  tlie  usual  interrogatories,  there  appeared  to  be  no  ground  for  con- 
demnation :  and  with  the  consent  of  the  captors,  on  the  19th  of  August,  1854,  an 
interlocutory  decree  was  pronounced,  by  which  the  ship  and  cargo  were  restored  to 
the  claimants,  but  without  costs  and  damages. 
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From  so  much  of  the  decree  as  refuses  costs  and  damages  to  the  claimants,  the 
present  appeal  is  brought 

It  is  agreed  on  all  hands,  that  the  restitution  of  a  ship  and  cargo  may  be  attended, 
according  to  the  oircumstances  of  the  case,  with  any  one  of  the  following  conse- 

quences: — 

[157]  First.  The  claimants  may  be  ordered  to  pay  to  the  captors  their  costs  and 

expenses  :  <>i\ 

Second.  The  restitution  may  be,  as  in  this  case,  simple  restitution,  without  costs 
or  expenses,  or  damages  to  either  party:  or, 

Third.  The  captors  may  be  ordered  to  pay  costs  and  damages  to  the  claimants. 

These  provisions  seem  well  adapted  to  meet  the  various  circumstances,  not  ulti- 
mately affording  ground  of  condemnation,  under  which  captures  may  take  place. 

A.  ship  may,  by  her  own  misconduct,  have  occasioned  her  capture,  and  in  such 
it  is  very  reasonable  that  she  should  indemnify  the  captors  against  the 
expends  which  her  misconduct  has  occasioned. 

Or,  she  may  be  involved,  with  little  or  no  fault  on  her  part,  in  such  suspicion  as 
to  make  it  the  right,  or  even  the  duty,  of  a  belligerent  to  seize  her.  There  may  be 
no  fault  either  in  the  captor  or  the  captured  or  both  may  be  in  fault;  and  in  such 
cas.s  there  may  be  damnum  absque  injuria,  and  no  ground  for  anything  but  simple 
rest  it  ul  ion. 

Or  there  may  be  a  third  case,  where  not  only  the  ship  is  in  no  fault,  but  she  is 
not  by  any  act  of  her  own,  voluntary  or  involuntary,  open  to  any  fair  ground  of 
suspicion.  In  such  a  case  a  belligerent  may  seize  at  his  peril,  and  take  the  chance 
of  something  appearing  on  investigation  to  justify  the  capture;  but,  if  he  fails 
in  such  a  case,  it  seems  very  fit  that  he  should  pay  the  costs  and  damages  which  he 
has  occasioned. 

The  Appellants  insist  that  the  circumstances  of  this  case  bring  it  within  the 
last  of  these  rules. 

The  general  principles  applicable  to  this  point  are  stated  with  great  clearness  in 
a  document  of  the  very  [158]  highest  authority,  the  Report  made  to  King  Geo.  II., 
in  175.'),  by  the  then  Judge  of  the  Admiralty  Court  (Sir  J.  Lee)  and  the  law  officers 
of  the  Crown,  one  of  whom  was  Mr.  Murray  (afterwards  Lord  Mansfield),  and  they 
are  laid  down  in  these  terms  (Pratt's  Story,  p.  4): — "The  law  of  nations  allows, 
according  to  the  different  degrees  of  misbehaviour,  or  suspicion  arising  from  the 
fault  of  the  ship  taken,  and  other  circumstances  of  the  case,  costs  to  be  paid,  or  not 
to  be  received  by  the  claimant,  in  case  of  acquittal  and  restitution.  On  the  other 
hand,  if  a  seizure  is  made  without  probable  cause,  the  captor  is  adjudged  to  pay 
costs  and  damages." 

This  passage  (with  others)  is  cited  by  Lord  Stowell  (then  Sir  William  Scott), 
ami  Sir  John  Nicholl,  in  their  letter  to  the  American  minister,  in  1794,  as  contain- 
i nu"  an  accurate  statement  of  the  law  of  maritime  capture. 

These  rules  have  been  recognised  and  acted  upon  by  all  the  chief  maritime 
powers. 

In  France  a  very  early  Ordonnance  provides  that  when  a  seizure  is  made  "  sans 
runs,  raisonable,  nostre  <l<t  imvral  sera  deuement  restituer  le  donimaqe"  (Pratt's 
Story,  35). 

The  same  rule  is  laid  down  by  M.  Pourtalis,  in  two  cases  which  came  before  the 
French  <'<,„.<<;]  des  Prises,  in  1799.  In  one,  The  Pigou,  where  a  neutral  ship  (an 
American)  had  been  captured  by  two  French  frigates,  the  rule  was  stated  and 
applied,  it  may  lie  thought  with  some  severity  to  the  particular  case. 

An  English  translation  of  a  rather  imperfect  report  of  the  judgment  is  to  be 
found  in  the  notes  in  the  case  of  The  Charming  Betsy  (2  Cranch,  98),  but  the 
[159]  judgment  is  set  out  at  length  in  a  French  work,  published  during  the  present 
year,  with  which  Mr.  Rothery  (the  Registrar)  lias  been  good  enough  to  furnish  us, 
entitled,  "  Traili  des  Prises  Maritimes,"  vol.  ii.  p.  54. 

After  stating  that  in  general  a  man  is  bound,  as  well  by  natural  as  by  civil  law, 
to  make  good  the  damage  which  he  has  occasioned,  and  that  error  on  his  part 
cannot  relieve  him  from  this  reparation,  the  Judge  (a)  proceeds  in  these  terms: 

(a)  It  appears  that  this  was  not  strictly  a  judgment  of  the  Conseil  des  Prises,  as 
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"  En  matiere  de  prises,  I 'imprudence  des  captures,  lew  negligence  dans  V observation 
de  certaines  formes,  des  p-rocedes  equivoques  peuvent  souvent  compromettre  leur 
surete  et  fa  ire  suspecter  leur  bonne  foi.  II  peut  arriver  alors  qu'en  examinant 
V ensemble  des  faits  on  reconnaisse  qu'une  prise  est  invalide.  Mais  on  peut  recon- 
noitre aussi  que  les  captures,  par  leur  conduitc,  ont  donne  lieu  a  la  meprise  des 
capteurs.  Dans  ce  cas,  il  serait  injuste  de  rendre  ceux-ci  responsables  d'une  erreur 
que  Von  ne  peut  raisonnablemeut  regarder  comme  leur  ouvrage. 

"Mais  quand  V injustice  des  capteurs  ne  peut  etre  excusee,  les  captures  ont  incon- 
testablement  droit  a  une  adjudication  de  dommages-interets." 

In  that  case  there  would  appear  to  have  been  some  colour  for  the  capture,  for 
the  Tribunal  of  the  First  Instance  had  decreed  restitution  ;  that  order  had  been 
reversed  by  a  superior  Court  at  Morbihan,  which  decreed  condemnation  of  the  ship 
and  cargo,  and  this  [160]  sentence  was  again  reversed  by  the  Conseil  des  Prises, 
which  decreed  restitution  with  costs  and  damages. 

The  same  doctrine  is  laid  down  by  the  same  eminent  authority,  about  the  same 
period,  in  the  case  of  T/te  Statira  (2  Cranch.  99). 

The  cases  in  the  American  Courts  fully  bear  out  the  statement  of  the  law  by 
Mr.  Justice  Story,  in  the  Treatise  already  referred  to  (p.  35),  which  is  in  these 
terms: — "Every  capture,  whether  made  by  commissioned  or  non-commissioned 
ships,  is  at  the  peril  of  the  captors.  If  they  capture  property  without  reasonable 
or  justifiable  cause,  they  are  liable  to  a  suit  for  restitution,  and  may  also  be  mulcted 
in  costs  and  damages.  If  the  vessel  and  cargo,  or  any  part  thereof,  be  good  prize, 
they  are  completely  justified,  and  although  the  whole  property  may,  upon  a  hearing, 
be  restored,  yet,  if  there  was  probable  cause  of  capture,  they  are  not  responsible  in 
damages." 

It  may  be  observed,  that  there  is  a  misprint  in  this  passage  in  Pratt's  edition 
of  Story,  p.  35,  where  the  words  "  possible  cause  "  are  substituted  for  "  probable 
cause."  On  referring  to  the  Appendix  to  2  Wheat.  Rep.  8,  from  which  this  part  of 
the  treatise  is  copied,  the  mistake  appears,  and,  indeed,  it  is  obvious  from  the 
context. 

Mr.  Justice  Story  then  proceeds  to  enumerate  a  great  variety  of  circumstances 
which  have  been  held  to  constitute  probable  cause,  but  all  of  a  character  to  throw 
suspicion  on  the  ship  or  cargo,  and  all  attributable,  in  a  greater  or  less  degree,  to 
some  act  or  omission  on  the  part  of  the  owners.  At  p.  39,  he  lays  it  down  generally : 
— "  If  the  capture  is  made  without  probable  cause,  the  captors  are  liable  for 
damages,  costs,  and  expenses  to  the  claimants." 

[161]  In  the  case  of  The  Maria  Shroeder,  in  1800,  reported  3  Rob.  152,  Lord 
Stowell  says,  "  It  is  not  necessary  that  the  captor  should  have  assigned  any  cause  at 
the  time  of  the  capture;  he  takes  at  his  own  peril,  and  on  his  own  responsibility,  to 
answer  in  costs  and  damages  for  any  wrongful  exercise  of  the  rights  of  capture." 

In  the  case  of  The  Triton,  in  1801  (1  Rob.  79),  the  same  learned  Judge  expresses 
himself  thus: — "  It  being  the  case  of  a  voyage  from  Saint  Thomas  to  Altona,  both 
neutral  ports,  without  any  doubt  on  the  destination,  and  without  any  sufficient 
ground  of  seizure,  I  think  the  claimants  are  entitled  to  costs  and  damages." 

In  the  case  of  The  William  (6  Rob.  316),  the  same  learned  Judge  states: — "  When 
a  capture  is  not  justifiable,  the  captor  is  answerable  for  every  damage."  And  the 
same  law  is  laid  down  in  the  case  of  The  Actaeon  (2  Dods.  51),  which  we  shall  pre- 
sently have  occasion  to  state  more  fully. 

In  the  case  of  The  Elizabeth,  before  the  Lords  of  Appeal,  in  1809  (1  Acton,  10), 
Sir  William  Grant,  an  authority  upon  such  subjects  second  only,  if  second,  to  Lord 
Stowell,  is  reported  to  say  (p.  13), — "  We  order  the  vessel  to  be  restored,  and,  as  we 
are  of  opinion  there  appears  scarcely  any  ground  for  justifying  the  detention  of  the 
vessel,  condemn  the  captors  in  costs." 

There  appears  in  that  case  to  have  been,  in  the  opinion  of  the  Court,  some, 
though  but  little,  ground  for  the  seizure,  and  the  decree  is  for  restitution  without 


Monsieur  Pourtalis,  although  afterwards  President  of  the  Cour  de  Cassation,  was  at 
that  time  only  Cnmmissaire  du  Gouvernement,  or  public  prosecutor,  and  the  passage 
is  taken  from  the  "  conclusions,"  or  arguments,  delivered  in  by  him  to  the  Court. 
They  are,  however,  important  as  being  the  deliberate  opinion  of  so  eminent  a  lawyer. 
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damages;  bul  the  eaptor,  who  had  obtained  a  decree  in  the  Court  below,  is  con- 
demned m  the  costs  L162]  of  the  appeal.  We  have  referred  to  the  original  Order 
in  the  Minute  Book,  the  case  being  loosely  stated  in  the  report 

The  result  of  these  authorities  is.  that  in  order  to  exempt  a  captor  from  costs 

Bnd  dainagi  -    ••'  restitution,  there  must  have  been  some  circumstances  con- 

•  with  the  ship  or  cargo  affording  reasonable  -round  for  belief  that  one  or 

both,  or  some  part  of  the  cargo,  might  prove,  upon  further  inquiry,  to  be  lawful 

prize.  , 

What  shall  amount  to  probable  cause,  so  as  to  justify  a  capture,  cannot  be  de- 
fined by  any  exact  terms.      The  question  was  discussed  before  Mr.  Justice  Story,  m 
se  of  Tfn  Georgt  ( I  Mason,  24),  when  it  was  contended  that,  in  order  to  exempt 
captors  from  costs  and  damages,  the  case  against  the  ship  at  the  time  of  seizure 
must  be  such   as  prima  facie  to  warrant  condemnation,  or  at   all  events,  that   a 
ration  by  a  Court  of  Prize,  without  further  proof,  is  conclusive  evidence  of  a 
of  probable  cause.     Mr.  Justice  Story  expresses  his  dissent  from  these  pro- 
positions, in  which  we  agree  with  him;  and  he  then  expresses  himself  in  these  terms 
-"If,   therefore,  there  be  a  reasonable  suspicion  of   illegal  traffic,   or   a 
reasonable  doubt    as   to  the   proprietary  interest,   the   national  character,   or   the 
legality  of  the  conduct,  of  the  parties,  it  is  proper  to  submit  the  cause  for  adjudi- 
cation before  the  proper  Prize  Tribunal;   and  the  captors  will  be  justified,  although 
the  Court  should  acquit  without  the  formality  of  ordering  further  proof.''     In  this 
there  was   abundant  ground  of  suspicion,  and  the  demand  of  damages  was 
rejected. 

[163]  Neither  in  the  texts,  nor  in  the  decided  cases  to  which  we  have  thus  re- 
ferred, do  we  find  it  stated  that,  in  order  to  subject  captors  to  condemnation  in  costs 
and  damages,  vexatious  conduct  on  their  part  must  be  proved  (except  as  some  degree 
of  vexation  is  necessarily  implied  in  the  detention  of  a  vessel  without  reasonable 
cause,  after  she  has  been  searched),  or  that  honest  mistake,  though  occasioned  by  the 
act  of  the  Government  of  which  they  are  subjects,  can  relieve  them  from  their 
liability  to  make  good  to  a  foreigner  and  neutral  (and  with  this  case  alone  we  are 
dealing)  the  damage  which,  by  their  conduct,  he  has  sustained. 

Nor  is  it  easy  to  perceive  upon  what  grounds  of  reason  or  justice  such  excuses 
could  rest. 

If  costs  and  damages  were  inflicted  as  a  punishment  on  captors,  honest  inten- 
tion would  be  a  consideration  of  the  greatest  weight,  but  the  principle  on  which 
they  are  awarded,  is  t hat  of  affording  compensation  to  a  party  who  has  been  in- 
jured. Vexatious  conduct  on  the  part  of  the  captors  has,  in  some  cases,  been  alluded 
to  as  removing  all  reluctance  on  the  part  of  the  Judge  to  award  costs  and  damages. 
as  in  The  Nemesis  (Edwards'  Rep.  50)  :  or  as  forming  a  ground  for  what  are  termed 
vindictive  damages;  or  for  subjecting  the  captors  to  costs  and  damages;  or  de- 
priving them  of  their  expenses,  when,  but  for  such  conduct,  they  might  have  been 
entitled  to  their  expenses  against  the  claimants,  as  in  the  cases  of  The  Speculation 
(2  Rob.  293),  The  Washington  (6  Rob.  275).  and  several  others;  but  no  case  was 
cited  to  us  at  the  Bar,  nor  hare  we  been  able  to  find  any,  in  which  wilful  misconduct 
on  the  part  of  the  captors  his  been  stated  to  be  a  necessary  ingredient  in  an  ordinary 
condemnation  in  costs  and  damages. 

[164]  So  as  to  error  occasioned  by  the  proceedings  of  their  own  Government. 
I  he  captors  act  as  the  agents  of  the  State  of  which  they  are  citizens,  and  which  must 
ultiraati  ly  be  responsible  for  their  acts.  Prize  Courts  afford  the  remedy  as  between 
(lie  individuals,  which  otherwise  must  be  sought  by  the  Government  of  the  claimants 
against  the  Government  of  the  captors;  bul  the 'mode  of  proceeding  cannot  affect 
the  right  i->  redress,  and,  if  the  State  could  not  urge  its  own  mistakes  as  a  justifica- 
tion of  its  own  wrong,  neither,  it  should  seem,  should  individual  citizens  be  per- 
mitted in  do    •' 

The  law  of  nations  upon  ih.se  points  appears  to  us  to  be  settled  bv  decisions  both 
in  the  American  and  European  Court.  In  the  case  of  Tht  Charming  Betsy,  in 
|M"  '-  Cranch.  64),  the  captain  of  an  American  ship  of  war  had  seized  in  America 
'■'  which  waa  held  upon  the  evidence  to  have  become  Danish  property.  The 
Court  was  of  opinio,,  that  the  orders  issued  bv  the  American  Government  were  bucIi 
as  mighl  wdi  have  misled  the  captor:  but  it' was  decided  (the  judgment  being  de- 
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livered  by  a  most  eminent  lawyer,  Chief  Justice  Marshall)  that  the  claimants  were 
entitled  to  costs  and  damages  against  the  captors  (though  not  vindictive  damages 
which  had  been  awarded  in  the  Court  below),  and  that  the  officer,  if  he  had  acted  in 
obedience  to  orders,  or  had  been  misled  by  his  Government,  must  be  indemnified  by 
the  State.  Precisely  the  same  doctrine,  though  without  reference  to  this  decision, 
was  laid  down  some  years  afterwards  by  Lord  Stowell,  in  the  case  of  The  Artaeon  "  (2 
Dod.  51). 

There  an  American  ship,  sailing  under  a  British  licence,  had  been  captured  by 
one  of  His  Majesty's  [165]  frigates,  under  the  command  of  Captain  Capel,  who, 
being  unable  to  spare  men  to  take  charge  of  her,  had  destroyed  the  vessel  and  cargo. 
It  was  a  case,  therefore,  in  which  all  possible  suspicion  of  selfish  or  improper  motives 
for  the  capture  was  out  of  the  question,  yet  Lord  Stowell  decreed  restitution,  with 
costs  and  damages,  and  laid  down  the  principles  of  his  decision  in  these  terms:  — 
"  This  question  arises  on  the  act  of  destruction  of  a  valuable  ship  and  cargo  by  one 
of  His  Majesty's  cruisers.  On  the  part  of  the  claimants  restitution  has  been  de- 
manded, and  there  can  be  no  doubt  they  are  entitled  to  receive  it  ;  indeed,  I  under- 
stand that  it  is  not  now  opposed  by  the  captor  himself,  but  it  remains  to  be  settled 
what  is  to  be  the  measure  of  restitution. — how  far  is  it  to  be  carried.  The  natural 
rule  is.  that  if  a  party  be  unjustly  deprived  of  his  property,  he  ought  to  be  put  as 
nearly  as  possible  in  the  saim-  state  as  he  was  before  the  deprivation  took  place  : 
technically  speaking,  he  is  entitled  to  restitution  with  costs  and  damages.  This  is 
the  general  rule  upon  the  subject,  but  like  all  other  general  rules,  it  must  be  subject 
to  modification.  If,  for  instance,  any  circumstances  appear  which  show  that  the 
suffering  party  has  himself  furnished  occasion  for  the  capture,  if  he  has  by  his  own 
conduct  in  some  degree  contributed  to  the  loss,  then  he  is  entitled  to  a  somewhat  less 
degree  of  compensation,  to  what  is  technically  called  simple  restitution. 

"  This  is  the  general  rule  of  law  applicable  to  cases  of  this  description,  and  the 
modification  to  which  it  is  subject.  Neither  does  it  make  any  difference  whether 
the  party  inflicting  the  injury  has  acted  from  improper  motives  or  otherwise.  If 
the  captor  has  been  [166]  guilty  of  no  wilful  misconduct,  but  has  acted  from  error 
and  mistake  only,  the  suffering  party  is  still  entitled  to  full  compensation,  provided, 
as  I  before  observed,  he  has  not.  by  any  conduct  of  his  own.  contributed  to  the  loss." 

His  Lordship  then,  after  observing  that  the  act  of  Captain  Capel  in  destroying 
the  vessel  might  have  been  a  very  meritorious  act  as  regarded  his  own  Government, 
and  that  he  was  not  chargeable  with  any  corrupt  or  malicious  motives,  but  acted, 
ii:  all  probability,  in  obedience  to  orders,  concludes  his  judgment  in  these  words:  — 
"  But  this  will  not  affect  the  right  of  the  American  claimant,  whom  I  must  pronounce 
to  be  entitled  to  restitution,  with  costs  and  damages,  and  I  beg  it  may  be  understood 
that  I  do  so  without  meaning  in  the  slightest  degree  to  throw  any  imputation  on 
the  conduct  and  character  of  Captain  Capel.  but  merely  for  the  purpose  of  giving  a 
due  measure  of  restitution  to  the  claimant."' 

This  judgment  was  pronounced  by  Sir  William  Scott,  in  the  month  of  Mav.  1815, 
almost  at  the  very  close  of  the  war,  and  it  is  in  perfect  conformity  with  the  rules 
laid  down  at  its  commencement,  in  the  paper  already  referred  to.  in  the  vear  1794 
[9  Moo.  P.C.  158]. 

The  same  decision,  on  the  same  grounds,  was  pronounced  by  the  same  learned 
Judire  immediately  afterwards,  in  the  case  of  77/ f  Mufus  (2  Dod.  55). 

It  is  needless  to  refer  to  all  the  other  cases  which  were  cited  at  the  bar,  but  there 
is  one  large  class  which  so  strongly  illustrates  the  principle,  that  it  mav  be  proper 
to  advert  to  it.     We  allude  to  what  are  called  the  Cape  Nicola  Mole  cases. 

In  the  early  part  of  the  last  war  a  number  of  French  [167]  and  Dutch  vessels 
and  cargoes  were  captured  by  British  ships,  and  sent  in  for  adjudication  to  the  Court 
of  Admiralty  of  St.  Domingo.  Several  of  the  ships  and  cargoes  were  condemned, 
and  the  proceeds  of  the  captures  distributed  in  the  years  1707  and  1798. 

It  was  afterwards  discovered  that  although  the  Court  of  St.  Domingo  was  properly 
constituted  as  a  civil  Court  of  Admiralty,  and  His  Majesty's  instructions  had  been 
addressed  to  it  as  a  Prize  Court,  yet,  by  mistake,  no  warrant  had  been  issued  to  give 
it  a  prize  jurisdiction  against  France  or  Holland,  although  there  had  been  a  prize 
warrant  against  Spain. 

Some  time  afterwards  some  of  the  owners  of  the  captured  property,  having  dis- 
covered this  error,  the  effect  of  which   was  that  the   Court   had   no   jurisdiction, 
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instituted  proceedings  in  the  High  Court  of  Admiralty,  calling  upon  the  captors  to 
proceed  to  adjudication.  These  proceedings  were  instituted  nearly  two  years  after 
the  sentence,  when  the  property  had  been  distributed,  the  crews  dispersed,  the  papers 
probably  losl  or  destroyed,  and  when  it  was  scarcely  possible  that  the  truth  of  the 
cases  could  be  made  to  appear  on  the  pari  of  the  captors.  In  one  of  these  cases, 
Euldah  (3  Rob.  235),  Lord  Stowell,  in  1801,  overruled  the  protest  of  the  captors 
againsl  the  proceedings  :  and  in  1804,  in  determining  a  question  upon  the  Registrar's 
Report  (The  Driver,  5  Rob.  L45),  he  speaks  of  it  as  "  one  of  that  unfortunate  class  of 
cases  in  which  this  Court  has  felt  itself  under  the  necessity  of  decreeing  restitution, 
w  ith  costs  and  damages. 

In  all  these  cases  where  restitution  was  ordered,  we  believe  that,  on  reference  to 
the  Registrar's  books,  ii  [168]  will  be  found  that  the  captors  were  condemned  in  the 
costs  of  the  proceedings  in  the  Court  at  Cape  Nicola  Mole. 

Surely,  it'  the  absence  of  misconduct  on  the  part  of  the  captors;  if  honest  error, 
occasioned  by  the  blunders  of  the  Government,  or  the  consideration  of  hardship 
upon  individual  officers  acting  in  discharge  of  their  duties,  could  in  any  case  afford 
a  protect  ion  against  the  claims  of  a  neutral,  such  protection  would  have  been  afforded 
liv  the  circumstances  of  these  cases.  Yet  the  captors  were  held  liable  by  the  Court  of 
Admiralty,  and  were  afterwards,  we  understand,  indemnified  at  the  expense  of  the 
public. 

To  apply,  then,  these  rules  to  the  facts  of  this  case. 

It  appears  that  the  ship  was  captured  on  the  ground  of  some  supposed  breach  of 
blockade.  The  mate,  on  his  examination,  says, — "  I  did  not  hear  of  any  port  or 
place  being  blockaded  until  the  1st  of  June,  1854,  when  we  were  taken.  When  they 
came  on  board  they  told  us  there  was  a  blockade,  and  asked  us  if  we  did  not  know  it." 

The  master  says, — "I  did  not  know  of  any  blockade  whatever;  I  did  not  hear 
of  any  blockade.  It  is  true  I  heard  from  Sir  Charles  Napier,  after  the  capture,  that 
I  had  broken  the  blockade,  but  I  did  not  knowingly  enter  or  leave  any  blockaded 
port,  place,  river,  or  coast.  I  did  not  hear  of  it  except  from  Sir  C.  Napier,  on  the 
morning  following  the  day  of  capture.  He  sent  a  boat  for  me,  and  I  was  taken  on 
board  the  Admiral's  ship,  and  he  told  me  of  it.'' 

This  is  all  that  appears  upon  the  evidence  with  respect  to  the  grounds  of  seizure, 
but  the  papers  on  board  the  ship  distinctly  showed  the  port  from  which  [169]  she  had 
sailed,  and  that  to  which  she  was  addressed  ;  and  it  may  not  be  immaterial  to  observe, 
that,  although  some  of  these  documents  were  in  languages  of  which  English  seamen 
might  well  be  supposed  ignorant,  yet  the  material  facts  are  stated  in  an  English 
certificate,  signed  by  the  British  Vice-Consul  at  Rostock.  From  these  papers  it 
appeared  that  she  had  sailed  from  Cronstadt,  and  was  bound  for  Elsinore  for  orders. 
We  take  it  for  granted,  therefore,  that  it  was  for  a  supposed  breach  of  blockade  in 
sailing  from  Cronstadt  that  she  was  seized,  and  this  is  the  only  ground  upon  which 
the  case  was  rested  on  the  argument  before  us.  Now,  in  order  to  justify  a  condem- 
nation for  breach  of  blockade,  three  things  must  be  proved :  1st,  the  existence  of  an 
actual  blockade;  2ndly,  the  knowledge  of  the  party;  3rdly,  some  act  of 
violation,  either  by  going  in  or  coming  out  with  a  cargo  laden  after  the  commence- 
ment of  the  blockade,  The  Betsy  (1  Rob.  93). 

The  instructions  to  Her  Majesty's  commanders  upon  this  subject  for  the  present 
war  are,  that  if  any  vessel  shall  be  found  coming  out  of  any  blockaded  port,  which 
she  >hall  have  previously  entered  in  breach  of  such  blockade,  or  if  she  shall  have  any 
goods  on  board  laden  alter  knowledge  of  the  blockade,  such  ship  and  goods  shall  be 
seized,  and  sent   in  for  adjudication  (Article  X.). 

Now.  when  this  ship  was  seized,  was  there  any  reasonable  ground  for  suspicion 
thai   she  was  liable  to  seizure  under  these  instructions? 

It  appraid  distinctly  upon  her  papers,  as  the  facts  upon  inquiry  turn  out  to  be, 
that  on  the  25th  of  March.  L854,  before  the  declaration  of  war  against  [170]  Russia, 
this  ship  was  on  her  voyage  from  Leith  to  Cronstadt;  thai  she  was  on  that  day 
chartered  for  a  voyage  with  a  cargo  of  wheat,  from  Cronstadt  to  England, 
or  countries  in  alliance  or  amity  with  England,  according  to  orders  which 
she  mighl  receive  at  Elsinore;  thai  on  the  LOth  of  May,  the  shipment 
of  her  cargo  had  been  completed ;  and  thai  by  the  Kith  she  had  complied  with  all  the 
formalities  required  to  enable  her  to  leave  Cronstadl  ;  and  thai  when  she  was  taken 
she  was  on  her  direct  course  from  that  port  to  Elsinore. 
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Cronstadt  was  not  blockaded  at  the  time  when  she  entered  that  port,  nor  at  the 
time  when  she  took  her  cargo  on  board,  nor  at  the  time  when  she  left  Cronstadt, 
nor  even  at  the  time  when  she  was  captured,  nor  for  more  than  three  weeks  after- 
wards, and  no  blockade  of  Cronstadt  had  been  proclaimed,  either  by  the  British 
Government  or  by  the  Admiral. 

It  is  said  that  the  Admiral  had,  on  the  16th  of  April,  in  Kioge  Bay,  proclaimed  an 
intention  of  blockading  all  Russian  ports,  and  that  certain  ports  in  the  Gulf  of 
Finland  were  actually  blockaded  on  the  28th  of  May,  and  perhaps,  at  an  earlier 
period,  but  there  was  not  the  slightest  ground  for  suspecting  that  this  ship  had  left 
any  other  port  than  Cronstadt,  or  had  any  intention  of  entering  any  other  Russian 
port. 

What  colour  of  reason,  then,  could  there  be  for  seizing,  under  such  circumstances, 
this  vessel,  which  did  not  fall  under  any  one  of  the  conditions  which  are  required  by 
the  instructions  to  concur  in  order  to  justify  sending  in  the  ship  for  adjudication? 

It  is  said  that  there  was  a  confusion  with  respect  to  the  blockades  in  the  Baltic, 
and  the  several  gulfs  of  [171]  Finland,  Riga,  and  Bothnia.  But,  in  the  first  place, 
with  respect  to  the  port  of  Cronstadt,  we  find  no  trace  in  the  evidence  of  any  con- 
fusion or  doubt  as  to  the  period  when  the  blockade  commenced,  and  if  there  had  been, 
it  was  a  confusion  created  only  by  the  acts  and  in  the  minds  of  Her  Majesty's  officers, 
and  could  not,  therefore,  according  to  the  principles  which  we  have  collected  from 
the  authorities,  have  afforded  any  answer  to  a  neutral  perfectly  innocent  of  all 
fault,  and  not  by  any  act  or  neglect  of  his,  voluntary  or  involuntary,  exposed  to  any 
suspicion. 

But  it  is  said,  that  although  there  might  be  no  ground  for  suspecting  this  ship 
of  breach  of  blockade,  yet  a  captor  is  not  confined  to  the  case  upon  which  the  seizure 
was  made,  and  that  a  vessel  sent  in  for  adjudication  upon  one  ground  may,  if  the 
facts  warrant  it,  be  subjected  to  condemnation  on  another. 

Of  this  rule  there  is  no  doubt.  Whether,  when  a  ship  is  sent  in  for  adjudication 
as  a  neutral,  and  there  appears  to  be  no  reasonable  cause  for  having  sent  her  in  as 
such,  a  captor  can  excuse  himself  from  costs  and  damages  by  alleging  irregularities 
in  her  papers,  which  might  have  led,  but  did  not  in  fact  lead,  him  to  doubt  her 
neutrality,  is  a  question  which  it  will  be  time  enough  to  consider  when  it  arises. 
This  question,  as  regards  non-commissioned  captors,  is  discussed,  and  in  our  opinion 
most  properly  decided,  by  the  learned  Judge  of  the  Admiralty,  in  the  case  of  the 
sloop,  Elite  otherwise  W il/ielmine  (1  Spinks,  88). 

In  this  case  it  is  not  open  to  doubt  upon  the  evidence,  that  The  Ostsee  was  in 
truth  a  neutral  ship,  and  nothing  suspicious  is  found  on  board  her.  But  it  is  said 
that  she  ought  to  have  had  on  board  a  sea  [172]  pass  from  the  Mecklenburgh  Govern- 
ment, describing  and  identifying  her,  and  that  no  such  pass  is  amongst  the  documents 
produced.  It  is  very  true  that  no  such  document  is  found  there,  but,  unfortunately, 
in  this  as  well  as  in  other  respects,  there  has  been  some  irregularity  on  the  part  of  the 
captors.  By  the  Act  17  and  18  Vict.,  c.  18,  it  is  enacted,  and  by  Her  Majesty's 
instructions,  in  conformity  with  the  Act,  it  is  ordered  (Art.  II.),  that  the  captor 
shall  bring  into  Court  all  books,  papers,  passes,  sea-briefs,  and  other  documents  and 
writings  whatsoever,  as  shall  be  delivered  up  or  found  on  board  any  captured  vessels, 
and  the  captor,  or  one  of  his  chief  officers,  or  some  other  person  who  was  present  at 
the  capture,  and  saw  the  said  papers  and  writings  delivered  up  or  otherwise  on  board 
at  the  time  of  the  capture,  shall  make  oath  that  the  said  papers  and  writings  are 
brought  in  as  they  were  received  and  taken,  without  any  fraud,  addition,  subduction, 
alteration,  or  embezzlement  whatsoever,  or  otherwise  shall  account  for  the  same  upon 
oath  to  the  satisfaction  of  the  Court. 

It  is  obvious,  that  unless  the  papers  are  verified  in  the  manner  pointed  out  by 
these  instructions,  that  is,  by  the  oath  of  some  person  who  saw  them  taken,  there  can 
be  no  security  that  the  papers  brought  in  are  all  the  papers  on  board  the  ship. 

Now,  in  this  case,  neither  the  captor,  nor  any  person  present  at  the  capture,  nor 
any  person  who  can  have  any  personal  knowledge  whatever  on  the  subject,  has  made 
the  affidavit.  "  It  appears  that  a  gentleman  named  Huxham,  one  of  the  officers  on 
board  of  the  Duke  of  Wellington,  the  flag-ship,  was  sent  home  in  charge  of  this 
vessel,  and  he  brings  in  cer-[173]-tain  papers,  which  he  swears  were  all  that  were 
delivered  to  him  by  Captain  Otter,  with  certain  exceptions,  which  he  specifies  and 
accounts  for. 
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On  the  other  hand,  the  Master,  Voss,  in  hia  answer  to  the  seventh  interrogatory, 
Ktates  that  the  ship  had  a  sea  pass  on  hoard  from  the  Mecklenburgh  Government, 
and  in  his  answer  to  the  28th  interrogatory,  he  says  it  was  on  board  when  he 
took  the  command  of  the  ship,  and  previously  thereto.  Now,  when  it  is  remembered 
thai  from  the  nature  of  the  ease,  Mr.  Huxham's  affidavit  offers  no  contradiction  to  this 
statement,  and  that  the  supposed  absence  of  this  paper  appears  to  have  excited  no 
remark  at  the  time  of  tin'  capture,  and  to  have  occasioned  no  doubt  as  to  the  ship's 
neutrality,  it  is  impossible  to  attribute  any  weighl  to  this  cireumstance. 

We  will  dow  advert  to  the  principal  eases  cited  for  the  Respondents,  by  which  it 
pgued  that  the  rules  which  we  have  above  stated  were  modified,  or  exceptions 
engrafted  upon  them,  which  are  sufficient  to  protect  the  captors  :  but  in  doing  so  we 
must  premise,  that  unless  the  rule  itself  be  qualified,  its  stringency  is  not  affected 
by  the  circumstance  that  it  may  not  always  have  been  applied  by  the  Judge  who 
lavs  it  down,  to  cases  in  which  those  who  are  bound  by  its  authority  may  consider  that 
it  was  applicable.  The  application,  of  course,  must  depend  upon  the  opinion  of  the 
Judge  in  cadi  particular  case. 

The  first  case  relied  on  was  The  Betsy   (1  Rob.  93). 

There  an  American  ship  was  found  in  the  harbour  of  Guadaloupe,  at  the  time 
when  the  island  was  captured  by  the  British  forces;  there  were  circum-[174]-stances 
which,  in  the  opinion  of  Lord  Stowell,  threw  great  doubt  upon  the  point,  whether 
she  was  neutral  or  enemies'  property,  and  made  a  seizure  justifiable,  for  the  purpose 
of  further  inquiry.  The  learned  Judge,  it  is  true,  remarks,  that  the  question  whether 
there  was  or  not  a  blockade  in  existence  when  the  ship  entered  the  port,  was  one  of 
nicety,  which  had  only  been  recently  decided  by  the  Lords  of  Appeal,  and  required 
more  legal  discrimination  than  could  be  required  from  military  persons,  but  he  does 
not  appear  to  have  rested  his  judgment  upon  that  ground. 

The  next  ease  relied  on  was  The  Luna  (Edwards  Rep.  190),  which  is,  no  doubt. 
a  strong  decision;  for,  in  the  case,  of  a  capture  made  from  a  neutral,  under  a 
mistaken  construction  by  the  captors  of  a  British  Order  in  Council,  the  learned 
Judge  not  only  relieved  the  captors  from  costs  and  damages,  but  gave  them  their 
expenses  out  of  the  captured  property. 

It  must  be  admitted  that  the  mistake  of  the  captors  was  not  an  unnatural  one  : 
they  thought  that  an  Order  in  Council  of  April  26,  1809,  which  declared  a  strict 
blockade  "'of  all  ports  and  places  under  the  Government  of  France,  together  with 
the  colonies,  plantations,  and  settlements  in  the  possession  of  that  Government  *' 
extended  In  St  Sebastian  in  Spain,  which  was  then,  and  had  been  for  two  years,  in 
the  possession  of  the  French. 

The  facts  of  the  case  are  not  stated  in  the  report  so  fully  as  -o  enable  us  to 
form  an  accurate  judgment  of  the  degree  of  suspicion  which  might  really  attach 
ic  the  ship.  The  question  of  expenses  does  not  seem  to  have  been  argued,  and 
Lord  Stowell  probably  felt  [175]  that  he  was  going  to  the  very  verge  of  the  law,  for 
he  declares  that  he  will  not  allow  the  same  indulgence  in  future  cases. 

This  judgment  was  pronounced  in  the  year  1810,  during  the  conflict  between 
the  French,  Berlin,  and  Milan  Decrees  on  the  one  hand,  and  the  retaliatory  British 
Orders  in  Council  on  the  other.  Whatever  may  be  thought  of  the  particular  decision, 
the  general  rule  with  its  modifications  is  laid  down  five  years  afterwards,  in  the 
case  of  The  Actaeon  [2  Dod.  48,  51],  by  the  same  learned  Judge,  in  the  terms 
which  we  have  stated. 

If,  however,  these  cases  be  held  to  establish  the  principle  that  there  may  be 
questions  of  so  much  nicety  in  the  construction  of  public  documents,  or  the  deter- 
mination of  unsettled  points  of  law,  as  to  exonerate  captors  from  what  wotdd 
ordinarily  be  the  consequence  of  their  mistake,  they  will  not  much  assist  the 
argument  of  the  Respondents  here,  where  no  questions  of  law  of  any  kind  appear 

to   have   existed. 

The  other  authorities  mainly  relied  on  by  the  Respondents  do  not  relate  to  disputes 
between  belligerents  and  neutrals.  They  are  either  cases  in  which  the  rights  of 
belligerents  only  were  involved,  as  where  captures  had  been  made  by  one  belligerent 
from  another,  in  ignorance  that  peace  had  been  restored,  or  where  no  belligerent 
rights  at  all  were  involved,  as  in  the  capture  of  ships  engaged  in  the  slave  trade. 

The  rules  laid  down  in  these  eases  may  have  an  indirect,  but  only  an  indirect, 
application  to  questions  between  belligerents  and  neutrals. 
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The  case  of  The  John  (2  Dod.  336)  was  one  of  the  former  class. 

[176]  There,  a  capture  of  an  American  vessel  had  been  made  by  a  British  cruiser, 
in  ignorance  that  war  between  Great  Britain  and  America  had  ceased,  and  the 
prize  having  been  lost  by  unavoidable  accident,  the  captor  was  called  upon  for 
restitution. 

The  case  was  one  which,  as  the  learned  Judge  intimates,  might  be  provided  for  by 
the  Treaty  of  Peace  between  the  two  nations,  and  on  which,  as  between  them,  there 
might  or  might  not  be  a  claim  against  the  British  Government  according  to  its 
terms,  and  according  as  the  British  Government  had  or  had  not  taken  due  means 
for  giving  notice  of  the  peace  to  its  officer,  and  he  lays  it  down  that  the  officer 
being  under  invincible  ignorance,  and  being  in  possession  bona  fide,  was  not  respon- 
sible for  the  loss  which  had  occurred. 

In  another  case  of  the  same  kind,  The  Mentor  (1  Rob.  179),  Lord  Stowell  seems 
to  have  thought  that  when  an  act  of  mischief  was  done  by  the  King's  officers,  though 
through  ignorance,  it  would  not  necessarily  follow  that  they  would  be  protected 
from  civil  responsibility,  but  that  the  party  injured  might  resort  to  a  Court  of 
Prize,  and  that  the  officer  must  look  to>  his  own  government  for  reimbursement. 
Whether  all  the  doctrines  laid  down  in  these  two  cases  are  quite  consistent  with  each 
other,  may,  perhaps,  admit  of  some  doubt ;  but  they  belong,  as  we  have  already 
observed,  to  a  different  class  of  cases  from  that  which  we  have  to'  decide,  and  if  all 
the  doctrines  found  in  The  John  [2  Dod.  336]  were  applied  to  a  case  between  neutrals 
and  belligerents,  they  would  afford  no  protection  to  the  captors  here,  where  there 
was  no  invincible  ignorance,  where  everything  depended  on  [177]  the  Admiral's 
own  acts,  whether  he  had  or  had  not  established  a  blockade  of  Cronstadt. 

It  was  then  urged  that  the  captors  having  acted  bona  fide  ought  to  be  indemnified 
by  Her  Majesty's  Government,  and  that  there  are  cases  in  which  the  Court  of 
Admiralty  has  either  made  an  order  against  the  Government,  or  has  refused  to  make 
an  order  against  the  captor  unless  the  Government  would  undertake  to  indemnify 
him. 

The  cases  relied  on  for  this  purpose  are  The  Zacheman  (5  Rob.  152),  and  The 
San  Juan  N epomuceno  (1  Hagg.  265). 

In  the  former,  the  Crown  having  by  treaty  the  right  of  pre-emption  of  certain 
goods  seized  as  contraband,  had  improperly  delayed  to  exercise  such  right.  In  .the 
latter,  the  slaves,  the  value  of  which  was  sought  to  be  recovered,  had  been  liberated 
by  the  Crown. 

In  both  these  cases  the  Crown  either  had  taken,  or  had  the  right  to  take,  the 
property,  the  value  of  which  was  demanded  from  the:  captors.  In  neither  was  any 
order  made  against  the  Government,  nor  is  it  easy  to  see  how  any  could  have  been 
made. 

But  it  is  sufficient  to  say,  that  in  the  case  before  us  no  blame  of  any  kind  appears 
to  be  imputable  to  the  Government.  They  had  contributed  by  no  act  or  default  of 
theirs  to  the  capture.  They  had  not,  at  the  time  when  it  took  place,  proclaimed 
any  blockade  of  Cronstadt,  nor  done  anything  to  mislead  the  naval  officers  in  that 
respect. 

Whether,  in  any  case,  where  Her  Majesty's  naval  officers  may  have  acted  wrong- 
fully as  regards  neutrals,  but  are  liable  to  no  imputation  of  wilful  misconduct,  it 
may,  or  may  not,  be  expedient,  with  a  view  to  the  [178]  efficiency  of  the  navy  and 
the  interest  of  the  public  service,  to  indemnify  such  officers  at  the  public  expense 
against  the  legal  consequences  of  their  acts,  must  be  left  to  the  consideration  of  those 
who  are  entrusted  with  the  executive  authority  of  the  Crown.  Sitting  here 
judicially,  we  can  only  administer  the  law  as  we  find  it  between  the  claimants  and 
the  captors. 

It  is  then  said,  that  in  this  case  the  sending  in  the  ship  must  be  treated  as  the 
act  of  the  Admiral,  and  not  of  Captain  Otter.  When  a  subordinate  officer  does  an  act 
under  the  immediate  order  of  his  superior,  it  may  well  be  that  the  superior  officer 
should  be  responsible  for  it.  The  principles  applicable  to  this  subject  are  discussed 
aud  explained  in  The  Mentor  [1  Rob.  C.  179],  already  referred  to,  and  The  Eleanor, 
before  the  American  Courts,  in  1817,  reported  2  Wheat.  357.  But  here  we  aie 
dealing  with  the  actual  captor,  who  demands  adjudication  of  the  ship  and  cargo, 
and  who,  for  all  purposes  of  this  suit,  must  be  treated  as  the  party  responsible 
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to  the  claimant     With  any  rights  or  liabilities  as  between  Captain  Otter  and  Sir 
Charles  Napier,  we  have  here  nothing  to  do. 

It    is  then  said,  that   if  the  captora  had  been  admitted  to  prove  the  circum- 
stances of  the  rapture,  the  case  might   have  worn   a  different    aspect.       But  the 
principle  of  the  Prize  Court   is.  that  the  case  is,  in  the  first  instance,  to  be  tried 
on  evidence  coming  from  the  captured  ;  and  if  upon  such  evidence  no  doubt  arises, 
the  property  is  to  be  restored  instantly — to  use  the  expression  of  Lord  Mansfield, 
in   Lindo  v.  Rodney  (2   Doug.   614),  "  veUa  levafis."       The  liberty  to  enter  into 
proof  on  the  part  of  the  captors  is  rarely  granted,  [179]  and  is  attended  with  great 
inconvenience,  as  is  well  explained  by  Lord  Stowell  in  the  case  of  The  Haabet  (6  Rob. 
54).     No  doubt  the  circumstance  that  the  case  is  decided  exclusively  upon  evidence 
proceeding  from  the  claimants  is  deserving  of  great  attention,  when  it  is  sought 
to  condemn  captors  in  costs  and  damages,  and  makes  it  fit  that  the  Court  should 
look  with  great  jealousy  at  the  evidence,  with  a  view  to  see  whether  there  might 
not  he  reasonable  ground  of  seizure,  before  it  pronounces  such  a  decree.  But  we  can 
see,  in  the  case  before  us,  nothing  to  excite  any  suspicion,  or  to  induce  us  to  think  that 
if  an  application  for  liberty  to  give  evidence  on  the  part  of  the  captors  had  been  made 
in  proper  time,  it  ought  to  have  been  complied  with,  or,  if  complied  with,  would  have 
altered  the  complexion  of  the  case.     However  that  may  be,  we  do  not  mean,  in  any 
degree,  to  affect  the  rules  of  law  upon  this  point  as  they  now  exist.      In  the  present 
case,  the  captor  was  aware,  before  the  cause  came  on,  of  the  question  which  alone  was 
to  be  discussed  :    if  he  thought  his  case  could  be  bettered  by  further  proof,  and  that 
he  was  entitled  to  give  it,  he  should  have  applied  for  such  liberty  before  the  case 
was  heard,  and  he  cannot  reasonably  make  such  an  application  after  the  hearing. 

It  is  then  said,  that  there  is  a  distinction  to  be  made  in  these  cases  between 
officers  of  Hex  Majesty's  navy  and  privateers;  that  the  Court  has  a  large  discretion 
in  such  subjects,  and  ought  not  to  press  with  severity  upon  men  who  are  acting 
in  the  discharge  of  a  difficult  and  important  duty. 

That,  for  many  purposes,  there  is  a  clear  distinction  to  be  made  between 
public  and  private  ships  of  war,  [180]  and  that  there  are  the  strongest  reasons 
for  making  such  distinction,  can  admit  of  no  doubt ;  but,  as  regards  the  particular 
rule  in  question,  +hat  a  capture  without  probable  or  reasonable  cause  exposes  the 
raptors  to  condemnation  in  costs  and  damages,  Ave  find  it  laid  down,  in  the  text 
books  and  the  decided  cases,  both  foreign  and  domestic,  as  applicable  to  captors 
rally,  to  public  and  private  ships  indifferently. 
In  the  case  of  The  Lively  (1  Gallis,  327),  Mr.  Justice  Story  states  distinctlv, 
•'  Public  and  private  ships  must  be  governed  by  the  same  principle." 

Again,  as  to  the  discretion  to  be  exercised  by  the  Court.  When  the  application 
of  a  rule  depends  on  the  absence  or  existence  of  misconduct  in  both  or  either  of  the 
litigants,  the  greater  or  less  degree  of  that  misconduct,  the  existence  or  absence 
of  suspicion  attaching  to  a  particular  ship  or  cargo,  the  greater  or  less  degree  of  it, 
■  Mid  the  causes  to  which  it  is,  in  whole  or  in  part,  to  be  attributed,  it  is  obvious  that 
there  must  necessarily  be  a  very  large  discretion  left  to  the  Judge,  for  scarcelv  any 
two  cases  can  in  all  such  respects  be  precisely  the  same.  But  when  once,  in  the 
opinion  of  the  Judge  with  whom  the.  decision  rests,  a  particular  case  is  brought 
clearly  within  a  particular  rule,  it  should  seem  that  his  discretion  is  at  an  end 
It  is  not  a  question  merely  of  costs  of  suit,  but  of  reparation  for  a  wrong  which 
when  ;i„  accidental  loss  has  afterwards  occurred,  may  extend  to  the  whole  value  of  the 
ship    and    cargo. 

.  X"/>  if  '"  v  ";"  ;lt  libertv  t0  rela*  settled  rules  upon  our  own  notions  of  justice 
and  policy  are  we  quite  prepared  to  say  that  we  should  do  so  in  this  instance? 
,,  law  which  wo  are  to  lav  down  cannot  [181]  be  confined  to  the  British  navv 
the  rule  must  be  applied  to  captors  of  all  nations.  No  country  can  be  permitted 
to  establish  an  exveptional  rule  in  its  own  favour,  or  in  favour  of  particular  classes 
of  its  own  subjects.  On  the  law  of  nations,  foreign  decisions  are  entitled  to  the 
same  weighl  a.  those  of  the  country  in  which  the  tribunal  sits.  America  has 
adopted  almost  all  of  her  principles  of  prize  law  from  the  decisions  of  English 
(  ourts;  and  whatever  may  have  been  the  case  in  former  times,  no  authorities  are 
now  cited  in  English  Courts,  in  eases  to  which  they  are  applicable,  with  greater 
respect  than  oi  those  of  the  distinguished  jurists  of  France  and  America  °\Vhat 
ever  is  held  m  England  to  justify  or  excuse  an  officer  of  the  British  navv  will  be 
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held  by  the  tribunals   of  every  country,  both  on  this   and  the  other  side  of   the 
Atlantic,  to  justify  or  excuse  the  captors  of  their  own  nation. 

By  the  usage  of  all  countries,  captors  have  a  great  interest  in  increasing  the 
number  of  prizes.  The  temptation  to  send  in  ships  for  adjudication  is  sufficientlv 
strong.  Is  it  too  much  to  say,  that  where  no  ground  of  suspicion  can  be  shown, 
and  all  that  the  captor  can  allege  is,  that  he  did  wrong  under  a  mistake,  he  should 
make  good  in  temperate  damages  the  injury  which  he  has  occasioned'?  Ought  a 
captor  to  be  permitted  to  say  to  the  captured,  "  True,  nothing  suspicious  appeared 
in  your  case  at  the  time  of  seizure,  but,  upon  further  inquiry,  something  might 
have  been  discovered.  I  had  a  right  to  take  my  chance ;  you  have  nothing  to 
complain  of.  I  subjected  you  to  no  unnecessary  inconvenience.  Go  about  your 
business,  and  be  thankful  for  your  escape?  " 

We  cannot  think  that  this  would  be  deemed  a  satis-[182]-factory  answer  to  a 
British  neutral  seized  by  a  foreign  belligerent. 

Upon  the  whole,  therefore,  after  the  most  anxious  consideration,  having  sought 
in  vain  for  any  circumstances  which  could  afford  in  this  case  a  probable  cause  for 
capture,  we  cannot  hold  the  captors  exempted  from  all  responsibility,  though  the 
damage  will,  in  all  probability,  prove  to  be  but  small.  The  amount  must  be  referred 
to  the  Registrar  in  the  usual  way;  but  we  shall  advert  to  some  circumstances  which 
ought  to  be  attended  to  in  making  the  computation. 

No  complaint  is  made  of  any  vexatious  conduct  on  the  part  of  the  captors,  or  of 
any  undue  delay  in  sending  home  the  vessel.  London  appears  to  have  been  one 
of  the  ports  to  which  the  charter  party  provided  that  she  might  be  sent.  For  any 
delay  which  may  be  attributable  to  the  claimants  themselves,  the  captors,  of  course, 
cannot  be  held  responsible. 

The  exact  time  of  the  ship's  arrival  in  London  does  not  appear.  It  was  stated 
at  the  bar  to  have  been  on  the  26th  of  June. 

On  the  3rd  of  July,  a  monition  was  taken  out,  and  the  ship's  papers  were  brought 
in  :  on  the  6th,  the  monition  was  posted  up  at  the  Royal  Exchange ;  and  on  the  7th 
of  July,  the  examination  of  the  witnesses,  in  praeparatorio,  was  completed. 

It  seems  probable  that  as  the  ship  had  previously  traded  with  this  country,  and 
one  of  her  contemplated  destinations  was  the  east  coast  of  England,  the  owners, 
or,  at  all  events,  Brockelman,  the  part  owner  of  the  ship  and  sole  owner  of  the  cargo, 
had  agents  in  this  country. 

On  the  10th  of  July,  at  all  events,  the  present  [183]  claimant  came  forward 
and  gave  bail ;  but  his  claim  was  not  consistent  with  the  fact,  for  he  alleged  Brock- 
elman to  be  the  sole  owner  both  of  the  ship  and  cargo,  omitting  the  other  part 
owners  of  the  ship,  and  no  affidavit  accompanied  the  claim  :  an  amended  claim  and 
affidavit  were  afterwards  brought  in,  but  not  till  the  31st  of  July. 

On  the  2nd  of  August,  an  offer  was  made  by  the  captors  to  restore,  on  payment 
of  their  expenses,  and  no  answer  was  returned  to  this  till  the  10th,  when  the  claimants 
rejected  it,  expressing  their  hope  of  obtaining  £2000  for  damages. 

On  the  19th  of  August  the  case  was  heard,  and  restitution  took  place. 

We  think  that  three  weeks,  at  least,  of  the  delay  in  this  case  must  be  imputed  to 
the  claimants,  and  that  in  respect  of  this  period  no  damage  or  demurrage  must  be 
allowed  of  the  ship  or  cargo. 

We  shall  recommend  that  the  claimants  have  their  costs  in  the  Court  below, 
but  that  no  costs  should  be  given  of  this  appeal. 

We  have  thought  it  fit  to  enter  so  fully  into  the  grounds  of  our  decision,  not  only 
on  account  of  the  great  importance  of  the  general  principles  which  have  been 
brought  into  discussion,  but  out  of  the  deference  which  we  must  always  feel  for 
any  opinion  of  the  learned  Judge  from  whom  we  are  compelled  to  differ,  and  fo 
whose  deliberate  judgment,  if  it  were  consistent  with  our  duty  to  do  so,  we  should 
willingly  surrender  our  own.  But  this  case  seems  to  have  passed  without  much 
discussion  in  the  Court  below;  certainly  without  that  full  examination  of  the  prin- 
ciples and  the  authorities,  both  in  this  and  foreign  [184]  countries,  for  which  we 
are  indebted  to  the  able  arguments  addressed  to  us  from  the  bar.  The  cases  in 
which,  during  the  late  war,  restitution  was  attended  with  costs  and  damages,  turn 
out  on  inquiry  to  be  more  numerous  than  was  supposed. 

We  have  been  guided  to  the  conclusion  at  which  we  have,  arrived  by  what  we 
consider  to  be  established  principles.     They  appear  to  us  to  be  founded  both  in 
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justice  and  convenience,  reconciling,  as  far  as  possible  (what  it  is  very  difficult  to 
reconcile),  the  conflicting  rights  of  belligerents  and  neutrals.     We  have  adopted 
them,  however,  not  upon  any  views  of  our  own.  but  because  we  consider  them  to  have 
been  recognised  and  acted  upon  by  the  general  consent  of  nations  (a). 
rSee  PhiUimore,  Inter.  Law,  vol.  3,  2nd  ed.  pp.  478,  649,  720,  757;  and  Prize  Rules, 

Oct.  20,  L898  (Stat.  R.  and  0.  L898,  p.  005,  No.  106:5),  and  July  18,  1899  («&.  pp. 

1124-1268,  No.  570) ;  and  tit.  Prize  in  Pulling's  Index  to  Stat.  R.  and  O.,  3rd  ed. 

1899.     On  point  as  to  damages  and  costs  on  restitution,  followed  in  The  Aline 

v.  Fanny,  1856,  L0  Moo.  P.C.  491.] 


[185]  [N  THE  MATTER  OF  THE  STATES  OF  JERSEY* 

[Nov.  30.  and  Dec.  1,  2,  and  3,  1853]. 

Three  Orders  of  the  Queen  in  Council,  addressed  to  the  Lieutenant-Governor  of 
the  Island  of  Jersey,  and  directed  by  the  Secretary  of  State  for  the  Home 
Department  to  be  registered  in  the  Island,  to  give  them  the  force  of  law  ; 
upon  petitions  of  the  States  of  Jersey,  and  by  numerous  inhabitants  of  the 
Island,  recalled;  and  certain  Acts  passed  by  the  States  of  Jersey,  and  pro- 
posed to  be  substituted  for  the  Orders  in  Council,  by  the  advice  of  a  Com- 
mittee of  Her  Majesty's  Privy  Council,  confirmed  [9  Moo.  P.C.  262-263]. 

Whether  the  Crown,  by  force  of  the  prerogative,  can,  by  Orders  in  Council, 
without  the  concurrence  of  the  States  of  Jersey,  originate  lawTs  for  Jersey,  or, 
whether  an  exclusive  right  of  originating  all  laws  for  that  Island  resides 
alone  in  the  States.     Quaere?    [9  Moo.  P.C.  262]. 

This  was  a  case  regarding  the  prerogative  right  of  the  Crown  to  originate,  and 
of  its  own  accord  promulgate,  Orders  having  the  force  and  effect  of  laws  for  the 
Island  of  Jersey,  without  the  concurrence  of  [186]  the  States,  the  legally-constituted 
legislature  of  the  Island  (a). 

The  question  being  one  as  well  of  policy  as  law,  and  involving  the  constitutional 
rights  of  the  States  and  the  inhabitants  of  the  Island  of  Jersey,  was  referred  by 
Her  Majesty  to  a  mixed  Committee  of  Her  Privy  Council,  comprising  members  of 
Her  Majesty's  Government  as  well  as  of  the  Judicial  Committee ;  and  who  were 
attended  also  by  the  Law-Officers  of  the  Crown,  the  Attorney  and  Solicitor-General, 
as  Assessors  to  the  Committee. 

The  case  arose  under  the  following  circumstances:  — 

In  May,  1851,  a  deputation  of  a  New  Police  Committee,  which  had  been  ap- 
pointed at  a  public  meeting  of  the  inhabitants  of  the  Island,  lodged  a  petition  with 
the  Home  Secretary,  addressed  to  Her  Majesty  in  Council,  praying  for  the  establish- 
ment of  a  sitting  Magistrate,  a  paid  police,  and  a  Court  of  Requests  for  the  recovery 
of  small  debts. 

Her  Majesty  having  taken  the  prayer  of  the  petition  into  consideration,  by  the 
advice  of  Her  Privy  Council  issued,  of  Her  own  accord  and  without  communicating 
with  the  States,  three  Orders  in  Council,  dated  the  11th  of  February,  1852,  for  the 
purpose  of  carrying  out  these  objects. 

*  Present :  The  Lord  Chancellor  (Lord  Cranworth),  the  Right  Hon.  Viscount 
Palmerston  (Home  Secretary),  the  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T. 
Pemberton  Leigh,  the  Right  Hon.  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Lord 
Justice  Turner,  and  the  Right  Hon.  Sir  John  Patteson.  Assessors,— The  Attorney- 
General  (Sir  Alexander  Cockburn),  and  the  Solicitor-General  (Sir  Richard  Bethell)'. 

(a)  The  claimants  laid  their  damages  at  £1961  15s.  6d.,  which,  upon  a  reference 
to  the  Registrar  and  Merchants,  was  reduced  to  £1223  19s.  6d.,  with  interest  at  4 
per  cent,  per  annum,  from  the  19th  August,  1854,  until  paid.  The  amount  was 
.subsequently  paid  by  Her  Majesty's  Government. 

(a)  No  authentic  account  of  these  proceedings  having,  as  was  contemplated, 
been  published  by  the  authorities  in  Jersey,  the  Editor  has  thought  it  right  to  give 
a  report  of  the  petitions  and  cases  referred  to  the  Privy  Council,  with  the  ultimate 
Order  of  Her  Majesty  thereon,  the  extreme  length  of  which  have  precluded  more 
than  an  outline  of  the  arguments  of  Counsel,  with  an  enumeration  of  the  authorities 
cited  and  relied  on  by  them. 
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These  Orders,  on  being  transmitted  to  the  Island  in  the  usual  way  for  registra- 
tion, were  objected  to  by  the  [187]  States  as  contrary  to  the  constitutional  privileges 
of  that  body  as  well  as  of  the  inhabitants  of  the  Island ;  and  the  Royal  Court 
having  taken  upon  itself  to  suspend  provisionally  the  registration  of  the  Orders, 
the  States  presented  the  following  petition  and  representation  to  Her  Majesty  in 
Council,  wherein  they  stated  :  — 

"  That  it  was  with  feelings  of  the  deepest  regret  that  the  States  of  the  Island  of 
Jersey  considered  themselves  called  upon  to  lay  before  Her  Majesty  in  Council  their 
humble  petition  and  representation,  touching  the  issuing  of  three  several  Orders 
of  Her  Majesty  in  Council,  bearing  date  the  11th  day  of  February,  1852,  whereby 
the  inhabitants  of  the  Island  would  be  taxed,  not  only  without  their  concurrence, 
but  without  even  their  knowledge  or  participation ;  and  which  Orders,  moreover, 
were  calculated,  in  fact,  to  deprive  that  Assembly,  the  legitimate  representatives 
of  the  people  of  Jersey,  of  the  right  they  had  hitherto  enjoyed,  in  the  initiation 
and  enactment  of  such  laws  as  they  might  deem  necessary  to  promote  the  happiness 
and  welfare  of  the  people. 

"  That  on  the  5th  day  of  May,  1852,  Sir  Thomas  Le  Breton,  Bailiff  and  President 
of  the  States,  had  laid  before  that  Assembly  three  Orders  of  Her  Majesty  in  Council, 
bearing  date  respectively  the  11th  day  of  February,  1852,  viz.  :  — 

1.  An  Order  for  establishing  a  Court  for  taking  preliminary  proceedings  in 

Criminal  cases,  and  of  summary  jurisdiction; 

2.  An  Order  for  establishing  a  Civil  Court  for  summary  jurisdiction  for  the 

more  easy  recovery  of  small  debts ;  and 

3.  An   Order  for  the  establishment,  in  the  town   [188]  of  St.   Helier   and  its 

vicinity,  of  a  New  Police,  in  lieu  of  the  present  establishment ; 
which  Orders  were  accompanied  by  a  letter  from  the  Lieutenant-Governor,  Major- 
General  Love,  transmitting  the  same,  together  with  a  letter  from  Lieutenant-General 
Sir  James  H.  Reynett,  and  another  from  the  Under  Secretary  of  State  for  the  Home 
Department,  directing  the  registration  of  the  Orders. 

"  That  previously  to  the  Orders  of  Her  Majesty  in  Council  being  submitted  to 
the  States,  they  had  been  communicated  to  the  Royal  Court,  which,  by  an  Act,  dated 
the  3rd  of  May,  1852,  (considering  that  the  Orders  would  effect  very  important 
changes  in  the  institutions  of  the  country,  and  that  they  had  been  issued  without 
the  concurrence  or  participation  of  the  States,  to  whom  they  were  also  addressed,) 
resolved  to  suspend  provisionally  the  registration  of  the  said  Orders,  and  to  refer 
them  to  the  States. 

"  That  up  to  the  5th  of  May,  when  the  above-mentioned  Orders  were  thus  officially 
laid  before  the  States,  no  communication  whatever  had  been  made  to  that  Assembly 
by  any  member  of  Her  Majesty's  Government  that  it  was  intended  to  adopt  such 
measures,  nor  had  the  States  at  any  time  been  consulted  thereupon.  It  moreover 
appeared  from  the  statement  of  their  President,  that,  prior  to  the  emanation  of 
the  Orders,  he  was  not  made  aware  of  their  being  in  contemplation,  nor  had  he 
been  called  upon  to  give  any  opinion  either  as  to  the  necessity  there  existed  for  the 
proposed  changes,  or  upon  the  mode  by  which  it  was  intended  to  effect  them. 

"  That  the  States  could  not  disguise  from  Her  Majesty  in  Council  that  they  were 
painfully  affected  by  the  information  given  to  them,  and  felt  that  it  would  [189] 
be  a  great  dereliction  of  the  duty  they  owed  to  Her  Majesty,  and  to  the  inhabitants 
of  Her  Majesty's  Island  of  Jersey,  if  they  did  not  lay  before  Her  Most  Excellent 
Majesty  in  Council  their  humble  petition  and  representation,  and  respectfully  point 
out  to  Her  Majesty  what  they  deemed  to  be  the  undoubted  constitutional  rights  and 
privileges  of  the  States  of  the  Island.  That  with  that  object,  the  States,  on  the 
5th  of  May,  passed  an  Act  directing  the  Orders  to  be  lodged  au  Greffe,  but  suspend- 
ing the  registration  of  them  until  the  States  had  had  an  opportunity  of  bringing 
this  important  matter  under  the  consideration  of  Her  Majesty  in  Council,  and  of 
praying  Her  Majesty's  further  Order  thereupon. 

"  That  before  adverting  to  the  changes  proposed  to  be  effected  by  the  several 
Orders,  the  States  humbly  craved  leave  to  submit  to  Her  Majesty  in  Council  the 
following  brief  statement  of  the  constitutional  rights  and  privileges  which  belong  to 
them. 

"  The  States  of  Jersey  have,  from  time  immemorial,  existed  as  a  legislative  body, 
and  have  been   recognised   as  such  by  innumerable   Charters   and   Orders  of  Her 
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Majesty's  .oval  predecessors.  The  legislative  powers  of  the  States  of  Jersey  have, 
moreover  been  regarded  as  of  the  most  ample  description,  m  so  far  as  concerns 
laws  which  were  to  take  effect  in  the  Island,  the  right  to  initiate  winch  has  been 
Left  to  the  States,  as  the  body  most  likely  to  be  conversant  with  the  wants  and 
customs  of  the  people  of  Jersey.  The  power  of  self-government,  under  the  superior 
control  of  the  Sovereign  in  Council,  has  not  only  constantly  been  recognised,  but  the 
confidence  thus  reposed  in  them  has  ever  been  met  by  the  inhabitants  of  Jersey 
with  feelings  of  -latitude  and  unfailing  loyalty. 

[190]  "That  the  States  would  further  observe,  that,  while  one  of  the  most  im- 
portant privileges  of  the  Island  is  that  of  not  being  subject  to  be  taxed  by  the 
Imperial  Parliament,  in  which  it  is  unrepresented,  no  tax  can  be  imposed  upon  the 
people  of  Jersey,  except  with  the  consent  of  the  States,  by  whom  they  are  represented. 
That  in  the  'History  of  Jersey,'  published  by  the  Rev.  Philip  Falle,  in  the  year 
1694,  Bpeaking  of  the  States/he  says: — 'The  business  of  these  meetings  is  the 
raising  of  money  to  supply  public  occasions.  For,  as  in  England,  money  cannot 
be  raised  upon  the  subject  but  by  consent  of  Parliament,  so  here  it  is  a  received 
maxim  that  no  levies  can  be  made  upon  the  inhabitants  unless  agreed  to  by  their 
representatives  assembled  in  common  council.'  That  so  constantly  has  this  doctrine 
been  kept  in  view,  that  the  States  can  fearlessly  assert  that  there  is  upon  record  no 
instance,  as  regards  Jersey,  of  a  contrary  practice,  where  the  inhabitants  have 
be.m  taxed,  unless  with  the  previous  consent  of  the  States. 

"  That  in  reference  to  this  question  it  is  not  unimportant  to  show  in  what 
manner  the  States  are  constituted.  This  this  Assembly  is  composed  of  the  twelve 
Jurats  of  the  Royal  Court,  elected  by  the  whole  body  of  ratepayers  throughout  the 
Island  ;  of  the  twelve  Rectors  of  the  twelve  parishes  into  which  the  Island  is  divided 
(the  Rectors  being  appointed  by  the  Governor  representing  the  Crown);  and  of 
the  twelve  Constables,  elected  for  three  years  by  the  ratepayers  of  the  twelve  parishes, 
of  which  they  are  respectively  the  representatives.  That  as  regards  the  number  of 
electors  by  whom  the  Jurats  and  Constables  are  chosen,  the  States  begged  to  say, 
that  every  person  possessed  of  property  within  the  Island  of  the  [191]  value  of 
forty  pounds  may  be  assessed  ;  consequently,  the  number  of  persons  entitled  to  vote 
is,  as  may  be  supposed,  very  considerable ;  and  bears,  probably,  a  much  larger 
proportion  to  the  number  of  inhabitants  than  would  be  the  case  in  any  town  in 
England  of  the  same  numerical  population. 

"  That  whatever  doubt  might  at  any  time  preATiously  have  existed  as  to 
the  power  of  the  States,  thus  constituted,  to  originate  and  discuss  all  laws 
intended  to  be  made  for  the  government  of  the  Island  before  receiving  the  Royal 
sanction,  the  States  conceived  that  such  power  is  clearly  and  expressly  recognised 
and  confirmed  by  the  Order  of  the  King  in  Council  of  the  28th  of  March,  1771, 
whereby,  after  reciting  that  '  Upon  considering  the  annexed  collection  or  Code  of 
laws,  agreed  upon  by  the  States  of  the  Island  of  Jersey,  and  transmitted  for  His 
Majesty's  royal  approbation,  His  Majesty  taking  the  same  into  consideration,  is 
hereby  pleased,  with  the  advice  of  His  Privy  Council,  to  approve  of,  ratify  and  con- 
firm the  said  collection  of  laws,  and  to  order  the  same,  together. with  this  Order,  to  be 
entered  upon  the  register  of  the  said  Island,  and  observed  accordingly.  And  His 
Majesty  doth  hereby  order  that  no  laws  or  Ordinances  which  may  be  made  provision- 
ally, or  in  view  of  being  afterwards  assented  to  by  His  Majesty  in  Council,  shall  be 
passed  but  by  the  whole  Assembly  of  the  States  of  the  said  Island,  and  with  respect 
to  such  provisional  laws  and  Ordinances  so  passed  by  them,  that  none  shall  be  put  or 
remain  in  force  for  any  longer  time  than  three  years,  but  that  the  same,  upon  its 
being  represented  by  the  States  to  His  Majesty,  that  thev  are  found  by  experience 
to  be  useful  and  expedient  to  be  continued,  shall,  [192]'  having  first  obtained  His 
Majesty's  royal  sanction,  and  not  till  then,  be  inserted  and  become  part  of  the  code 
of  the  political  laws  of  the  said  Island.  And  His  Majesty  doth  further  order,  that 
when  anything  is  proposed  to  the  Assembly  of  the  States  it  shall  be  wrote  down  in 
the  form  in  which  it  is  meant  to  be  passed,  and  there  shall  be  debated,  after  which 
it  shall  be  lodged  cm  Grefe  for  fourteen  days  at  least  before  it  is  determined,  in 
order  that  every  individual  of  the  States  may  have  full  time  to  consider  thereof, 
and  the  Constables  to  consult  their  constituents,  if  thev  think  necessary,'  etc,  etc' 
That  so  entirely  has  this  right  of  the  States  to  originate  laws  that  are  to  operate 
within  the  Island  been  recognised,  that  on  frequent  occasions,  when  it  has  been 
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thought  by  Her  Majesty's  Government  to  be  expedient  that  the  provisions  of  an  Act 
of  Parliament  wherein  the  Island  has  not  been  expressly  named,  should  be  extended 
to  the  Island,  Her  Majesty  in  Council,  so  far  from  insisting  upon  the  registration 
of  such  Act,  by  a  compulsory  Order,  has  invited  the  States  to  legislate  upon  the  basis 
of  the  Act  of  Parliament,  and  if  the  States  have  seen  occasion  to  vary  the  terms  of 
such  Act  in  order  to  render  the  provisions  in  unison  with  the  laws  and  institutions 
of  the  country,  no  objection  has  ever  been  raised  to  their  doing  so. 

"  That  as  a  further  evidence  of  the  free  action  which  has  ever  been  left  to  them, 
the  States  also  begged  to  refer  to  the  fact,  that,  on  various  occasions  upon  which  they 
have  adopted  laws,  and  transmitted  them  for  the  Royal  sanction,  and  some  objec- 
tions 1o  their  provisions  have  occurred  to  the  Plight  Honourable  the  Lord&  of  Her 
Majesty's  Privy  Council,  Her  Majesty  in  Council  has  not  thought  fit  to  amend  such 
[193]hiws,  without  a  reference  to  the  States,  but  they  have  invariably  been  sent  back 
to  be  reconsidered,  with  such  suggestions  as  in  their  Lordships'  wisdom  have  been 
deemed  meet;  and  instances  are  not  wanting  where,  eventually,  the  modifications 
adopted  bv  the  States,  though  not  in  conformity  with  the  recommendations  of  their 
Lordships,  have  received  the  sanction  of  Her  Majesty  in  Council.  That  the  States 
would,  moreover,  remark  that  they  are  not  aware  of  the  existence  of  any  law  of  a 
purely  local  nature  at  present  in  force,  which  has  not  at  first  received  the  sanction 
of  the  States,  and  bearing  in  mind  the  principles  they  have  laid  down  in  the  preced- 
ing observations,  namely,  that  the  power  of  originating  laws  to  be  executed  within 
the  Island,  and  especially  that  of  taxing  the  inhabitants  (subject  to  the  control  of 
the  Sovereign  in  Council),  is  vested  in  them,  they  could  not  but  entertain  the  im- 
pression that  Her  Majesty  in  Council  had  been  induced  to  give  Her  Royal  sanction 
to  the  Orders  of  the  11th  of  February,  1852,  under  the  supposition  that  the  pro- 
visions of  those  Orders  had  previously  been  discussed  and  approved  of  by  the 
States,  and  that  they  would  tend  to  the  happiness  and  welfare  of  the  inhabitants  of 
Jersey. 

"  That  the  States  having  thus,  as  they  trusted,  satisfied  Her  Majesty  in  Council, 
that  in  the  enactment  of  the  three  Orders  of  Her  Majesty  in  Council,  of  the  11th 
February,  1852,  the  usual  and  constitutional  course  of  proceeding  had  not  been 
adopted,  and  that  the  rights  and  privileges  of  Her  Majesty's  subjects  have  in- 
advertently been  infringed  by  the  mode  in  which  those  Orders  have  emanated,  con- 
ceive that  they  should  not  fulfil  the  duty  which  is  required  of  them,  if  they  did  not 
also  point  out  to  Her  Majesty  in  Council,  [194]  that  some  of  the  changes  intended 
to  be  effected  by  the  Orders  in  question  were  not  only  unsolicited  by  the  inhabitants 
of  the  Island,  but  were  the  more  repugnant  to  their  feelings,  as  being  subversive  of 
their  political  and  municipal  institutions,  and  as  tending  to  create  an  expenditure, 
which  would  be  the  more  grievous  from  the  circumstance,  that  up  to  the  present 
time  the  people  have  been  free  from  taxation,  except  so  far  as  may  have  been  neces- 
sary for  the  maintenance  of  the  poor,  the  construction  of  works  of  utility,  and  for 
the  defence  of  the  Island,  whilst  the  ext  nsive  jDowers  which  were  proposed  to  be 
exercised  by  the  Court  of  summary  jurisdiction  in  Criminal  cases  could  not  be 
viewed  by  them  but  with  anxiety  and  alarm.  That  the  States  of  Jersey  believe  they 
may  respectfully  affirm  that  the  Orders  have  not  been  framed  with  that  regard  to 
the  existing  laws  and  institutions  of  Jersey  which  was  required,  with  the  view  of 
rendering  them  of  easy  application  within  the  Island,  and  that  they  also  contain 
enactments  of  a  nature  calculated  to  awaken  in  the  minds  of  the  people  feelings  of 
alarm  and  distrust,  at  the  same  time  that  they  introduce  systems  of  procedure  at 
once  novel,  and  opposed  to  the  habits  and  customs  of  the  country.  That  the  States 
did  not  propose  to  enter  minutely  into  the  details  of  the  several  Orders,  but  they 
nevertheless  ventured  to  advert  to  some  of  the  piovisions  of  them,  which  they  think 
will  establish  the  position  they  have  advanced  in  the  preceding  paragraph. 

"  That  first,  as  to  the  Order  for  the  establishment  of  a  Court  for  taking  pre- 
liminaries in  Criminal  cases  and  of  summary  jurisdiction,  it  was  by  the  first  clause 
thereof  enacted,  that  Her  Majesty  should  appoint  a  fit  person  to  be  Judge  of  a  Court 
to  be  established  in  [195]  St.  Helier ;  and  by  the  third  section,  that  the  person  so 
appointed  Judge,  should  receive  an  annual  salary  of  four  hundred  pounds.  By 
the  fifth  clause  it  was  provided,  that  a  Greffier  shall  be  appointed  to  act  as  clerk 
for  the  said  Court,  such  officer  to  be  appointed  by  the  Lieutenant-Governor  of  Jersey 
for  the  time  being,  and  who,  by  the  sixth  section,  it  was  declared  should  receive  an 
annual  salary  of  one  hundred  and  fifty  pounds.     That  the  Order  then  proceeded 
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to  prescribe  a  mode  of  procedure  in  Criminal  cases,  which,  in  the  forms  to  be 
observed,  prior  and  subsequent  to  the  arrest  of  a  person  charged  with  a  crime,  until 
he  is  |.ut  on  his  trial,  were  totally  distinct  from  those  at  present  in  use,  whilst  no 
attempt  was  made  to  amalgamate,  so  to  speak,  the  two  systems,  so  that,  in  putting 
this  Order  into  execution,  great  doubt  and  confusion  must  necessarily  arise.  That 
to  illustrate  this:  according  to  the  existing  practice,  an  accused  person  is  brought 
before  the  Court  upon  the  written  report  of  the  Constable  of  the  parish  where  the 
crime  has  been  committed,  and  the  act  of  accusation  or  indictment  is  framed  by  an 
exp]  rence  to  thai   report;  whereas  the  Order  in  Council,  at  the  same  time 

that  it  introduces  a  new  form  of  proceeding  in  the  preliminary  examination  and 
committal  of  the  offender,  neither  provides  a  new  form  of  indictment  to  put  the 
prisoner  on  his  trial,  nor  does  it  abolish  the  practice  now  pursued  before  the  Royal 
Court.  That  by  the  tenth  clause  of  the  Order  it  was  enacted,  that  it  should  be 
lawful  for  the  Bailly,  Lieutenant-Bailly,  or  Judge  of  the  Court  for  preliminary  pro- 
ceedings, To  issue  a  warrant  for  the  apprehension  of  any  person  charged  with  a 
crime,  but  it  was  not  said  to  whom  such  warrant  was  to  be  directed;  and  consider- 
in-  that  the  practice  of  [196]  issuing' a  warrant  for  the  apprehension  of  a  person 
charged  with  a  crime  was,  for  the  first  time,  to  be  rendered  necessary,  it  was  con- 
ceived that  the  omission  was  an  important  one.  That  by  the  twelfth  clause,  a  party 
charged  and  in  custody  of  a  police  officer  is  to  be  detained  in  custody  in  a  station- 
house  only  until  the  said  party  could  be  brought  before  the  Judge  for  preliminary 
proceedings.  The  police  officer  was  at  the  same  time  to  produce  the  witnesses, 
whom  the  Court  were  to  hear  in  the  presence  of  the  prisoner,  but  no  provision  was 
made  in  this  or  any  other  of  the  sections  of  the  Order  respecting  the  compulsory 
attendance  of  witnesses,  regulating  by  whom  the  process  of  the  Court  was  to  be 
executed. 

"  That  the  preliminary  examination  being  over,  and  the  party  charged  com- 
mitted for  trial,  it  was  not  provided  by  the  Order  in  Council  in  what  manner  the 
case  was  to  be  brought  before  the  Grande  Enquite,  or  other  jury,  whether  the  Endite- 
ment,  or  first  jury,  before  which  an  offender  now  goes,  was  to  be  retained,  and  if 
not  (the  form  of  the  act  of  accusation  or  indictment  having  been  determined),  what 
was  to  be  the  form  of  the  oath  of  the  Grande  Enqtoete,  or  other  jury,  nor  whether  the 
witnesses  to  be  heard  upon  the  trial  were  to  depose  viva  voce,  or  if,  on  the  contrary, 
their  depositions  are  to  be  reduced  into  writing  and  read  to  the  jury,  as  was  the 
present  custom. 

"  That  as  respects  the  proceedings  to  be  taken  before  the  Court  of  summary 
jurisdiction  : — By  the  twenty-second  clause,  the  Judge  was  to  hear  and  determine  all 
Criminal  matters  heretofore  heard  and  determined  in  the  Royal  Court  by  summary 
proceedings,  on  the  report  of  the  Constable,  and  in  which  the  intervention  of  the 
Grande  Enquite,  or  other  jury,  was  not  [197]  required.  At  present,  however,  those 
cases  are  not  clearly  defined,  and  instances  might  be  cited  where  very  serious  offences 
are  disposed  of  without  the  intervention  of  a  Jury.  That  the  Order,  moreover,  did 
not  limit  the  maximmn  of  punishment  which  the  Judge  should  have  power  to  award, 
which,  in  most  cases,  would  be  left  to  his  discretion.  Nor  was  there  any  appeal 
provided,  or  any  control  given,  over  a  Judge  who  might  exceed  his  jurisdiction, 
either  in  the  cases  properly  coming  within  his  cognizance,  or  to  the  amount  of  fine 
or  other  punishment  he  might  inflict.  That  the  twenty-fourth  clause,  which  pre- 
Bcribes  the  mode  of  proceeding  before  the  Judge  of  summary  jurisdiction,  was 
deemed  to  be  objectionable,  inasmuch  as  it  enabled  the  Judge  to  proceed  in  the 
absence  of  the  Defendant,  and  that  it  did  not  provide  by  whom  the  process  of  the 
Court  was  to  lie  served  or  otherwise  executed, — an  objection  which  applied  equally 
to  the  twenty-eighth  section.  That  by  the  twenty-seventh  clause,  provision  was  made 
that  a  parly  accused  mighl  lie  assisted  by  Counsel  or  attorney,  but  it  was  not  stated 
at  whose  expense  That  it  was  proper  to  observe,  that  by  their  oath  of  office,  and  in 
conformity  with  the  practice  of  the  Royal  Court  which  has  existed  for  ages,  the 
Advocates  of  that  Court  were  bound  to  give  their  services,  gratuitously,  to  every 
person  charged  with  crime,  who  had  not  the  means  of  remunerating  an  Advocate; 
so  that,  in  the  Island,  there  never  was  a  time  when  an  accused  party  was  left 
undefended. 

"That  by  the  Order  in  Council,  no  provision  was  made  for  affording  to  an 
accused  person  the  Lxratuitous  assistance  of  an  Advocate,  though,  in  a  country  of  so 
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mixed  a  population,  where  the  English  and  French  languages  are  spoken,  and  must 
both  necessarily  be  [198]  understood  by  the  members  of  the  Bar,  it  might  be  of  the 
utmost  importance  to  the  accused  to  be  assisted  by  some  person  who  may  interpret 
to  him  the  evidence  produced  against  him.  That  the  Order  also  made  an  important 
omission  in  not  pointing  out  to  what  place  of  confinement  the  Judge  was  to  send  a 
person  convicted  summarily  before  him,  and  in  not  giving  authority  to  any  officer 
or  gaoler  to  detain  such  offender  in  prison,  by  virtue  of  any  sentence  of  the  Judge 
of  the  proposed  Court. 

"  That  by  the  thirty-second  clause,  power  was  given  to  Her  Majesty's  law- 
officer  to  prosecute  in  this  Court,  whenever  he  should  deem  that  the  ends  of  justice 
render  it  necessary;  but  it  was  not  provided  how  or  by  whom  prosecutions  were  to 
be  carried  on,  in  which  that  officer  did  not  see  fit  to  interfere.  That  by  the  law  of 
the  Island,  all  criminal  prosecutions  are  to  be  conducted  by,  and  in  the  name  of,  the 
law-officer  of  the  Crown,  and  for  the  due  performance  of  this  duty  the  "  Procureur  " 
and  "  Avocat-General  "  are  remunerated  by  salaries  derived  from  the  revenues  of 
the  Crown,  collected  in  the  Island,  so  that,  at  present,  there  is  no  expense  to  the 
country  in  the  carrying  on  of  criminal  prosecutions;  whereas,  under  this  Order,  it 
was  left  doubtful  whether  a  great  charge  might  not  devolve  on  the  Island  in  this 
respect. 

"  That  as  to  the  second  of  the  before-mentioned  Orders,  by  which  a  Civil  Court 
of  Summary  Jurisdiction  for  the  more  easy  recovery  of  small  debts  was  to  be 
established,  it  was,  by  the  eleventh  section  of  that  Order,  provided,  that  all  pleas 
in  personal  actions,  where  the  debt  or  damage  claimed  was  not  more  than  £15 
(with  the  exceptions  therein  mentioned),  might  be  holden  in  this  Court,  and  be  heard 
and  determined  [199]  in  a  summary  way;  and  by  the  thirty-first  section  it  was 
declared  that  every  Order  or  Judgment  pronounced  by  the  said  Court  should  be 
final  and  conclusive.  So  that  this  anomaly  would  be  presented, — that  whereas  in 
all  actions  where  the  debt  or  damages  recovered  before  the  Royal  Court  (which  was 
still  to  continue  the  superior  tribunal)  should  not  exceed  £5,  the  parties  would 
be  entitled  to  appeal  from  the  Bailiff  and  two  Jurats  to  the  full  number  of  the  Royal 
Court,  in  the  Civil  Court  of  Summary  Jurisdiction;  the  decision  of  a  single  Judge 
was  to  be  final  and  conclusive,  in  all  cases  not  exceeding  £15 ;  and  no  exception  was 
made  when  this  sum  arose  upon  the  balance  of  an  account,  so  that  a  single  Judge 
might  have  to  decide  upon  questions  involving  thousands  of  pounds.  That  as 
respects  the  Judge  himself: — By  the  Common  Law  of  Jersey,  a  Judge  is  recusable 
for  the  interest  of  himself,  or  as  being  related,  within  certain  degrees,  to  one  of  the 
parties  interested  in  the  suit.  That  in  the  Order  no  provision  was  made  for  supply- 
ing the  place  of  the  Judge  in  the  event  of  his  being  so  recused,  and  though  it  might 
be  said  the  Royal  Court  would  have  a  concurrent  jurisdiction,  it  would  be  at  the 
risk  of  any  increased  expense  to  which  the  party  might  be  put  who  might  be  com- 
pelled to  have  recourse  to  it.  That  by  the  twelfth  and  thirteenth  sections,  it  was 
provided,  that  actions  commenced  in  this  Court  should  be  by  plaint,  upon  which  a 
summons  was  to  be  issued;  and  by  the  twenty-third  section,  process  at  any  stage 
of  a  suit  might  be  proceeded  in,  when  the  party  to  be  summoned  should  have  had 
service  of  summons  six  clear  days  before  that  appointed  for  the  holding  of  the 
Court  at  which  the  party  summoned  was  to  appear. 

"  That  the  States  would  here  observe,  that,  by  the  [200]  existing  law,  a  debtor, 
not  being  possessed  of  real  property  within  the  Island,  is  liable  to  be  arrested  for 
debt  on  mesne  process ;  and  from  the  position  of  Jersey,  and  the  facility  of  escaping 
from  its  jurisdiction,  this  privilege  of  arrest  has  been  considered  by  the  trades- 
people of  the  Island  as  an  important  one.  That  unless,  therefore,  the  power  of 
attaching  the  person,  in  the  first  instance,  be  given  to  the  Small  Debts  Court,  the 
States  have  much  doubt  whether  the  Royal  Court  will  not  in  these  cases  continue  to 
be  appealed  to,  though,  in  the  case  of  persons  endeavouring  to  evade  process,  it- 
would  evidently  be  unjust  to  oblige  the  Plaintiff  to  pay  the  extra  costs  if  any  should 
be  incurred  by  that  proceeding. 

"  That,  by  the  law  of  Jersey,  persons  who  are  possessed  of  real  property  can  be 
sued  in  term  time  only  (there  being  two  terms  in  a  year,  viz.,  one  beginning  in  the 
middle  of  April,  and  ending  on  the  5th  of  July,  and  the  other  commencing  in  the 
middle  of  September,  and  concluding  on  the  5th  of  December).  But  the  Order  in 
Council  makes  no  provision  as  to  whether  this  freedom  from  process  out  of  term 
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time,  in  tin'  case  of  owners  of  real  property,  was  to  continue  before  the  Small  Debts 
Court. 

••  That  connected  with  this  question,  whether  a  person  possessing  real  property 
in  the  Island  mighl  be  sued  before  the  Civil  Court  of  Summary  Jurisdiction,  out 
of  term,  was  another  of  very  considerable  importance.  By  the  thirty-third  section 
of  the  Order,  it  was  enacted",  that  a  party  suing  in  that  Court  should  have  the  same 
power  to  cause  the  proceedings  to  be  registered  against  the  estate  of  the  debtor  as  if 
such  proceedings  had  been  taken  before  the  Royal  Court,  and  that  the  registry  of 
an  Act  of  the  Court  id'  Summary  [201]  Jurisdiction  should,  to  all  intents  and  pur- 
poses, confer  the  same  powers  and  privileges,  and  have  the  same  effect,  and  be  sub- 
jected to  the  same  rules,  as  the  registration  of  an  Act  of  the  Royal  Court,  And  by 
the  thirty-fourth  section,  after  directing  the  mode  in  which  the  amount  of  the 
judgment  was  to  lie  levied  on  the  goods  of  a  debtor,  it  was  provided  as  follows:  — 
■  Provided  always,  that  whenever  a  party  shall  have  obtained  a  judgment  in  this 
Court  against  a  person  possessing  real  estate  (corporeal  or  incorporeal)  in  the  Island, 
and  that  such  party  is  desirous  to  take  proceedings  so  as  to  bring  such  real  estate 
•  a  dicret,  it  shall  be  lawful  for  such  party,  by  virtue  of  such  judgment,  to  take 
proceedings  thereon,  before  the  Royal  Court,  as  if  such  judgment  had  been  rendered 
by  the  Koyal  Court,  and  all  proceeding's  and  rules  relative  thereto,  as  by  law  now  re- 
quired, shall  be  observed  and  applicable  in  such  case,  and  shall  be  available  to  such 
party,  to  all  intents  and  purposes,  as  in  the  case  of  a  judgment  obtained  before  the 
Koyal  Court.'  Without  staying  to  inquire  wdiether  the  effect  of  the  thirty-third  and 
thirty-fourth  sections  would  not  be  to  induce  a  different  practice  in  regard  to  the 
imprisonment  of  a  debtor,  in  the  case  of  a  person  who  is  and  who  is  not  possessed 
of  real  property  in  Jersey,  it  wTas  evident  from  them,  that  if  a  person  who  is  so  pos- 
sessed of  real  property  might  be  sued  before  the  Civil  Court  of  Summary  Jurisdiction 
out  of  term,  creditors  for  small  sums  would  be  able  to  obtain  a  preference  over  those 
for  larger  amounts  suing  before  the  Royal  Court,  and  thus  property  might  be  fre- 
quently forced,  en  dicret,  against  the  interests  of  the  largest  creditors. 

"  That  by  the  twenty-seventh  section  of  this  Order,  [202]  a  very  important  change 
was  introduced  into  the  law  of  evidence,  which  the  States  ought  not  to  fail  to 
Bignalise.  It  was  thereby  enacted,  that  on  the  hearing  or  trial  by  action,  or  any 
other  proceeding  in  this  Court  (of  Summary  Jurisdiction),  the  parties  thereto,  and 
all  other  persons,  except  the  wives  of  the  parties,  might  be  examined,  either  on  behalf 
of  the  Plaintiff  or  Defendant,  upon  oath  or  solemn  affirmation.  That  the  States  w<ere 
quite  aware  that  in  England,  and  some  other  countries,  the  rule  as  to  the  competency 
of  witnesses  has  been  of  late  years  greatly  relaxed,  but  in  none  of  those  countries 
had  the  rule  of  evidence,  previously  to  the  changes,  been  so  strict  as  in  Jersey.  That 
by  the  Common  Law  of  the  Island,  founded  on  the  custom  of  Normandy,  neither 
the  pari  ies,  not  their  relations  within  the  degree  of  nephew  inclusive,  can  be  heard  as 
witnesses,  and  the  States  would  hesitate  to  adopt  any  law  to  the  extent  of  the  Order 
in  Council,  except  after  the  experience  of  more  moderate  changes, 

"  That  the  States  would,  in  this  place,  mention  but  one  or  two  other  objections 
to  this  Order.  By  the  law  as  at  present,  the  Plaintiff  or  other  person  putting  his 
debtor  into  prison,  is  bound  to  pay  the  expense  of  maintaining  him  there  ;  but 
although  a  power  of  imprisonment  was,  in  certain  cases,  given  to  the  Judge  of  the 
Civil  Court  of  Summary  Jurisdiction,  no  provision  was  made  as  to  the  maintenance 
of  the  prisoner  while  in  gaol.  The  States  would  also  remark  with  reference  to  the 
table  of  fees.  Her  Majesty  in  Council  was  doubtless  under  the  impression  that  the 
costs  of  proceedings  before  the  Royal  Court  of  Jersey  bore  some  proportion  to  those 
of  a  surl  before  the  Superior  Courts  at  Westminster,  whereas,  in  ordi-[203]-nary 
cases,  they  were  of  small  amount;  so  much  so,  that  the  expense  of  proceeding  before 
the  Civil  Court  of  Summary  Jurisdiction  would,  in  some  instances,  be  greater  than 
the  costs  recoverable  before  the  Royal  Court  could  be. 

"  Thai  the  third  of  the  Orders  of  the  11th  of  February,  1852,  according  to  the 
preamble  of  the  Order,  has  for  its  object  'to  substitute  a  more  efficient  system  of 
Police  in  the  town  of  St.  Helier  and  its  vicinity,  in  lieu  of  the  present  establishment,' 
and  also  to  establish   a   nightly  watch. 

"  That  as  reBpects  this  Order,  the  States  observed,  that  it.  appears  to  be  only  one 
of  the  three  Orders  which  has  been  issued  in  consequence  of  a  representation  made  to 
Her  Majesty  in  Council.     The  States  did  not   propose   in  this  place  to  make  any 
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remarks  on  this  point,  though  they  intended  before  closing  this,  their  humble  repre- 
sentation, to  offer  some  observations  in  connection  therewith,  as  they  believed  they 
should  lie  able  to  show  that  the  Orders  went  much  further  than  the  petition  which 
they  imagine  had  given  rise  to  them. 

"  That  by  the  first  section  of  the  Order  in  Council  now  under  review,  power  was 
given  to  one  of  Her  Majesty's  principal  Secretaries  of  State  to  give  orders  for  the 
establishment  of  a  Police  force  in  the  town  of  St.  Helier  and  its  vicinity ;  such  force 
to  consist  of  a  Superintendent,  to  be  appointed  by  the  Lieutenant-Governor  of  the 
Island  of  Jersey,  and  of  two  Sergeants  and  twenty  men,  to  be  from  time  to  time 
named  and  appointed  by  the  Superintendent  of  Police,  with  the  approbation  of  the 
Lieutenant-Governor  ;  and  the  said  Superintendent,  Sergeants,  and  twenty  men,  so 
to  be  appointed,  are  to  be  sworn  [204]  in  as  by  the  said  Order  directed,  and  the  men 
so  sworn  should,  within  the  limits  thereinafter  mentioned,  have  all  such  powers, 
authorities,  privileges,  and  advantages,  and  be  liable  to  such  duties,  responsibilities, 
pains,  and  penalties,  in  respect  of  the  preservation  of  the  peace,  prevention  and 
detection  of  crime,  and  apprehension  of  offenders,  as  any  Constable,  Cent  enter,  or 
Constable's  officer,  duly  appointed,  then  had,  or  thereafter  might  have,  within  their 
parish,  by  virtue  of  the  common  or  customary  law  of  the  Island,  of  any  Order  of 
Her  Majesty  in  Council,  of  any  local  provisional  regulation,  or  of  any  Statutes  made 
or  to  be  made,  and  should  obey  all  such  lawful  commands  as  they  from  time  to  time 
should  receive  from  the  Lieutenant-Governor,  for  conducting  themselves  in  the 
execution  of  their  office.  That  with  reference  to  this  section,  and  the  preamble  by 
which  it  was  preceded,  considerable  doubt  might  arise,  whether  the  existing  Police 
of  St.  Helier  would  not  be  deprived  of  all  authority,  either  as  a  Police  or  municipal 
body,  so  that  it  might  happen  that  the  town  of  St.  Helier,  a  moiety  of  the  population 
of  the  Island,  would  be  unrepresented  in  the  States.  That  another  serious  question 
also  suggested  itself  to  the  States  in  regard  to  the  powers  proposed  to  be  conferred 
upon  the  intended  Police  force  by  this  section  of  the  Order. 

"  That  Her  Majesty  in  Council  might  not  have  been  made  aware  of  the  extensive 
duties  which,  by  the  law  of  the  Island,  devolved  on  a  Constable,  or  Cent  enter,  an 
office  of  considerable  importance  in  Jersey,  and  usually  held  by  one  of  the  most 
influential  persons  of  the  parish  in  which  he  resided.  That  the  office  of  Constable  in 
Jersey  might,  in  fact,  in  some  respects,  be  compared  with  that  of  a  Mayor  in  England, 
for,  besides  the  ap-[205]-pi'ehension  of  a  party  accused,  he  is  authorised  to  inquire 
into  the  facts  connected  with  the  charge,  and  to  exercise  a  judgment,  as  to  whether 
the  case  is  one  in  which  the  accused  should  be  detained.  That  if,  upon  inquiry,  he 
should  not  deem  the  statements  brought  under  his  notice  to  warrant  his  bringing 
the  party  charged  before  the  Court,  he  may  set  him  at  liberty ;  but  if,  on  the  other 
hand,  he  sees  sufficient  reason  for  a  prosecution,  he  then  obtains  a  committal  from 
the  Chief  Magistrate,  to  whom  he  previously  makes  known  the  particulars  of  the 
offence  committed,  who,  again,  may  exercise  his  discretion  in  the  matter.  That  the 
Constable  subsequently  brings  the  accused  party  before  the  Court  on  a  written  report, 
which  is  presented  by  the  Attorney-General,  who  founds  an  accusation  or  indict- 
ment upon  it.  That  in  order  to  justify  the  apprehension  of  a  party  charged  with 
having  committed  an  offence,  no  warrant  is  at  present  necessary,  and,  owing  to  the 
existing  powers  given  to  the  Constable  for  the  purpose  of  inquiry,  as  also  from  his 
position  in  the  parish,  no  mischief  or  inconvenience  has  ever  been  known  to  result 
from  the  existing  practice. 

"  That  the  States  undoubtedly  considered  that  such  unlimited  powers 
cannot  safely  be  confided  to  a  paid  Police  force,  and  they,  therefore,  deemed  it  im- 
perative upon  them  to  make  this  statement  of  the  present  powers  of  a  Constable  to 
Her  Majesty  in  Council. 

"  That  by  the  second  clause  of  this  Order,  the  district  over  which  the  Police  force 
so  to  be  established  was  to  extend,  was  defined ;  and  power  was  given  to  follow,  into 
any  adjoining  parish,  any  person  charged  with  the  commission  of  a  breach  of  the 
peace,  robbery,  or  other  felony  within  the  town  district.  That  by  the  [206]  third 
clause  of  the  same  Order,  authority  was  given  to  the  Lieutenant-Governor  to  make 
and  frame,  from  time  to  time,  subject  to  the  approbation  of  one  of  Her  Majesty's 
principal  Secretaries  of  State,  such  orders  and  regulations  as  he  should  deem 
expedient  for  the  general  government  of  the  men  of  the  said  Police  force,  etc.,  and 
the  said  Lieutenant-Governor  was  also  empowered,  at  any  time,  to  suspend  or  dis- 
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a  from  his  employment  any  man  belonging  to  the  force.  That  after  making 
other  provisions,  it  was.  by  the  tenth  section  of  the  Order  in  Council,  enacted,  that 
one  of  Her  Majesty's  principal  Secretaries  of  State  should,  from  time  to  time, 
regulate  and  order  the  amount  of  salary  to  be  paid  to  the  several  members  of  the 
said  Police  force,  nol  exceeding  the  following  rates:  namely,  for  the  Superintendent, 
i  rly  sun.  of  £150  ;  to  each  of  the  Sergeants,  4s.  per  diem ;  to  each  of  the  other 
Constables,  3s.  per  diem.  The  salaries  and  other  incidental  expenses  of  the  Super- 
intendent, of  the  Sergeants,  and  of  fifteen  other  Constables,  to  be  defrayed  by  a 
raie  as  thereinafter  mentioned,  and  the  salaries  and  other  incidental  expenses  of 
five  of  the  said  Constables  to  be  defrayed  by  the  States,  out  of  the  revenue  of  the 
harbour  of  St.  Helier's.  That  by  the  eleventh  clause,  it  was  directed,  that  the 
rer  of  the  States  should,  out  of  the  revenue  collected  by  that  body,  pay  to  the 
several  members  of  the  Police  force  such  salaries  as  aforesaid,  and  should  also  pro- 
vide and  pay  for,  out  of  the  said  revenue,  such  arms,  accoutrements,  equipments, 
clothing,  and  other  necessaries  for  the  said  Police  force  as  the  Lieutenant-Governor 
should ''order,  and  should  provide  one  or  more  station-house  or  station-houses, 
coals,  candles,  stationery,  books,  and  other  requisite  articles  [207]  for  the  said 
Police  force.  And  the  States  of  the  Island  are  by  the  said  Order  required,  yearly, 
to  make  an  Ordinance  for  raising  and  levying  a  rate  on  the  owners  and  occupiers  of 
houses  and  other  property,  situate  within  the  Town  Police  district,  in  such  manner 
as  the  States  should  judge  expedient,  and  of  a  sufficient  amount  to  defray  the  sum 
expended  by  the  treasurer,  for  and  on  account  of  the  said  Police,  as  before  mentioned. 
That  bv  the  fourteenth  clause,  power  was  given  to  the  States,  on  the  recommendation 
of  the  Lieutenant-Governor,  in  certain  cases,  to  grant  superannuation  allowances; 
and  by  the  eleventh  clause,  to  make  allowances  for  wounds,  etc.,  had  in  the  service. 

"  That  against  each  and  every  of  the  above  enactments  the  States  begged  leave, 
respectfully,  but  solemnly,  to  protest,  as  an  encroachment  upon  the  constitutional 
privileges,  and  an  invasion  of  the  rights  of  the  people  of  Jersey,  as  granted  and 
secured  to  them  by  Her  Majesty's  royal  predecessors. 

"  That  before  entering  upon  an  examination  of  that  question,  which  the  States 
hoped  they  might,  with  all  due  respect,  be  permitted  to  do,  they  first  begged  per- 
mission to  refer  to  some  other  of  the  clauses  of  the  Order  in  Council.  That  by  the 
eighteenth  clause,  the  Superintendent  was  to  distribute  the  members  of  the  Police 
force  as  he  should  think  expedient ;  and  by  the  nineteenth,  twentieth,  twenty-first, 
twenty-second,  twenty-third,  twenty-fourth,  twenty-fifth,  twenty-sixth,  and  twenty- 
eighth  clauses,  various  powers  were  given  to  the  Police,  to  which  the  States  made  no 
other  objection  than  that  they  were  introduced  without  any  regard  to  existing 
local  regulations  on  the  same  subject,  and  were  such  as  the  [208]  States  might 
reasonably,  it  was  respectfully  submitted,  be  left  to  frame,  if  they  should  be  deemed 
expedient.  That  by  the  thirtieth,  thirty-first,  and  thirty-second  clauses,  power  was 
given  to  a  Constable,  in  certain  cases,  to  admit  to  bail,  with  or  without  securities  ; 
a  mode  of  proceeding  novel  in  this  Island,  where  hitherto,  from  its  insular  position 
and  the  facility  of  escape  from  it,  the  bail  of  persons  possessed  of  real  property 
within  the  Island  had  been  required. 

"  That  the  States  had  affirmed,  in  a  former  part  of  that  their  humble  petition 
and  representation,  that  the  changes  proposed  by  the  above-recited  Orders  were 
unsolicited  by  the  people  of  Jersey,  and  they  would  refer  to  a  memorial  adopted  at 
a  public  meeting,  held  in  the  Island,  which  was  presented  to  the  States,  and  which 
that  Assembly  had  been  led  to  believe  was  the  representation  alluded  to  in  the 
preamble  to  the  third  of  the  above-mentioned  Orders.  That  the  memorial,  after 
setting  forth  the  alleged  increase  of  crime  and  the  desecration  of  the  Sabbath  by 
men  and  boys,  was,  in  the  concluding  paragraph  or  prayer,  couched  in  these  terms: 
-  Your  memorialists  would  respectfully  recommend  a  paid  night  Police,  ad- 
ditional inspectors  for  the  markets,  who  shall  be  armed  with  a  sufficient  power  to 
check  and  control  abuses,  and  also  a  central  station.  Your  memorialists  would 
also  further  recommend  the  expediency  of  appointing  a  Police  Magistrate  for 
the  summary  punishment  of  all  delinquents  who  may  legally  come  within  his 
judicial  province.'  That  it  was  impossible,  upon  comparing  the  demands  of  the 
memorialists  with  the  enactments  of  the  several  Orders  in  Council,  not  to  be 
struck  with  the  disparity  between  them;  and  whilst  the  States  had  been  ready  to 
entertain   the   former,  because  they  [209]  believed  what  was  required  might    be 
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moulded  to  the  existing  institutions,  they  could  not,  without  the  sacrifice  of  those 
same  institutions,  which  are  dear  to  all  Jerseymen,  accept  of  the  latter.  That  as 
respects  the  signatures  to  the  memorial  presented  to  the  States,  it  might  not  be  ir- 
relevant to  state  that  it  contained  435  signatures,  of  which  291  were  those  of  casual 
residents  (British  and  French),  and  144  natives  of  the  Island. 

"  That  the  States  having,  as  they  apprehended,  in  their  foregoing  observations, 
proved  satisfactorily  that  the  several  Orders  in  Council,  in  their  present  shape, 
were  both  unsolicited  by  the  people  of  Jersey,  and  inapplicable  to  the  circumstances 
of  the  Island,  begged  leave  to  show  that  they  were  not  only  a  direct  infraction  of 
the  constitutional  privileges  of  the  States  as  an  independent  legislative  body,  but 
that  the  Orders  were  an  invasion  of  some  of  the  dearest  rights  of  the  people  of 
Jersey, — of  rights  which  had,  on  frequent  occasions,  and  at  distant  periods,  been 
conferred  upon  them  as  a  reward  for  their  fidelity  to  their  Sovereigns,  and  for 
services  performed  in  the  hour  of  trial  and  danger ;  and  which  the  States  could  un- 
hesitatingly aver  had  never  been  forfeited  by  any  failure  in  the  duty  and  fealty 
they  owed,  and  were  proud  to  render,  to  Her  Majesty.  That  the  States  humbly, 
yet  earnestly,  expressed  their  opinion,  that  in  the  event  of  any  offices,  such  as  those 
contemplated  by  the  several  Orders  in  Council,  becoming  necessary,  the  appoint- 
ments to  them  ought  to  be  vested  in  the  States,  or  the  municipal  authorities  of  the 
Island.  That  the  States  were  the  more  impressed  with  this  part  of  the  subject,  as, 
in  common  with  the  inhabitants  [210]  of  Jersey,  they  considered  that  the  investing 
a  Lieutenant-Governor  of  the  Island  with  the  power  of  nominating  to  any  of  the 
offices  in  question  would  be  a  violation  of  the  principle  which  had  hitherto  kept  the 
military  quite  distinct  from  the  civil  authority  of  the  Island. 

"  That  by  the  Ordinances  of  King  Henry  the  Seventh,  dated  the  10th  of 
February,  1497,  the  military  and  civil  government  of  Jersey  were  separated  from 
each  other ;  and  it  was  then  ordered  '  that  the  Constables  of  each  parish  should  be 
fairly  elected  and  chosen  by  the  majority  of  the  said  parish,  without  any  recom- 
mendation from  the  Captain  or  Jurats.'  And,  by  subsequent  Ordinances  of  the 
27th  of  February,  1616,  it  was  expressly  declared  that  '  the  charge  of  the  military 
force  be  wholly  in  the  Governor,  and  the  care  of  justice  and  civil  affairs  in  the 
Bailiff.'  And,  as  if  to  mark  the  jealousy  with  which  the  two  powers  were  to  be  kept 
separate,  and,  at  the  same  time,  the  more  clearly  and  emphatically  to  indicate  that 
the  civil  liberties  and  franchises  awarded  to  the  people  were  not  to  be  interfered  with 
by  any  Governor;  by  an  Order  in  Council  of  the  14th  of  June,  1619,  it  was  ordered 
that  '  the  Bailiff  shall,  in  the  Cohue  and  seat  of  Justice,  and  likewise  in  the  Assembly 
of  the  States,  take  the  seat  of  precedence  as  formerly.'  That  the  foregoing  Orders 
were  made  after  frequent  contests  between  the  civil  and  military  authorities  of  the 
Island ;  and  though,  at  different  times  since,  in  the  history  of  Jersey,  disputes  had 
arisen  as  to  the  extent  of  the  powers  of  the  respective  Governors  and  Bailiffs  of 
the  Island,  the  same  distinction  which,  in  1616  and  1619,  was  established,  still 
subsisted,  and  [211]  the  inhabitants  of  Jersey,  in  the  present  day,  were  not  less 
tenacious  than  their  ancestors  were  in  their  adherence  to  that  line  of  separation. 

"  That  the  States  had  not  yet  adverted  to  the  expense  which  would  be  entailed 
upon  the  inhabitants  of  Jersey,  by  an  adoption  of  the  changes  contemplated  by 
the  Orders  in  Council;  but  it  was  a  very  important  question,  which  ought  not  to 
be  overlooked.  That  it  had  hitherto  been  the  boast,  as  it  has  been  the  happiness 
and  privilege  of  the  people  of  Jersey,  to  be  free  from  an  undue  pressure  of  taxation  ; 
and  this  had  arisen,  in  a  great  measure,  from  their  readiness  to  perforin,  without 
remuneration,  those  services  which,  in  other  countries,  have  been  a  burthen  to  the 
State.  Tims,  with  the  exception  of  (he  Bailiff,  the  Procureur-General,  the  Viscomte, 
and  the  Avocat-General,  who  are  appointed  by  patent  from  the  Sovereign,  and 
whose  fixed  salaries  are  derived  from  the  revenues  of  the  Crown,  the  duties  which 
devolve  upon  the  Jurats  of  the  Royal  Court,  and  the  municipal  and  Police  au- 
thorities, are  executed  gratuitously. 

"  That  this  system  of  self-government  and  self-reliance  had  not  been  unattended 
with  benefits,  the  States  thought  they  might  triumphantly  appeal  to  the  happiness 
and  prosperity  of  the  people  of  Jersey,  as  evidence  of  the  advantages  which  had 
accrued  from  it,  and,  when  regard  was  had  to  the  position  of  the  Island,  the  States 
might  safely  point  to  the  records  of  crime  committed  within  the  Island,  and  compare 
them  with  other  places  of  an  equal  extent,  in  answer  to  all  the  cavillings  and  as- 
sertions respecting  that  want  of  security  to  the  person  and  property  which,  it  had 
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1 D  alleged   the  existing  institutions  failed  to  afford;  whilst  the  States  knew  of  no 

instance  where  any  criminal  [212]  had  evaded  justice  from  not  having  been  captured 
and  brought  to  trial.  That  the  States  were  willing  to  admit  that  some  reforms 
might  be  necessary,  Buch  as  the  rendering  the  present  Police  force  more  effective, 
establishing  a  night  watch  in  the  town  of  St.  Helier,  the  supplying  a  more  summary 
mode  of  dealing  with  persons  charged  with  petty  offences,  and  a  greater  facility 
in  the  mode  of  recovering  small  debts,  all  which  subjects  had,  for  some  time  past, 
»ed  the  serious  attention  of  the  States,  and  for  effecting  some  of  which  objects, 
Beveral  Mils  were  before  that  Assembly.  The  States,  however,  respectfully  begged 
leave  to  contend  that  these  changes  and  modifications  might  be  effected  by  them 
without  the  removal  of  any  of  the  great  constitutional  privileges  which  were  so 
dearly  prized  by  the  great  bulk  of  the  people  of  Jersey,  and  without  letting  in  that 
flood  of  taxation  which  would  inevitably  follow,  if  the  expensive  changes  proposed 
to  be  introduced  by  the  Orders  in  Council  were  insisted  upon. 

"  That  the  States  thought  it  would  not  be  irrelevant  to  this  question  that  they 
should  advert  to  the  geographical  position  of  the  Island  of  Jersey,  the  elements  of 
which  its  present  population  is  composed,  and  the  arduous  duties,  which,  at  all 
times,  devolve  upon  the  native  inhabitants  ;  but  especially  in  time  of  war.  That 
situated  within  view  of  the  French  coast,  and  at  a  distance  from  the  mother  country, 
the  Island  of  Jersey  was  particularly  exposed  to  danger  from  its  contiguity  to  a 
warlike  neighbour.  That  since  the  peace,  the  Island  has  increased  in  wealth  and 
population.  That  in  the  event  of  a  war  being  declared,  it  was  not  too  much  to  say 
that  at  least  one-third  of  the  population  would  quit  the  Island  for  some  country 
offering  [213]  greater  security  from  invasion  ;  and  thus  a  population,  which  then 
numbered  nearly  60,000  souls,  would  at  once  be  reduced  to  less  than  40,000. 
That  the  States  had  already  alluded  to  the  freedom  of  the  people  of  Jersey  from 
taxation;  but  if  they  made  not  large  pecuniary  contributions  for  the  maintenance 
of  their  privileges,  and  for  the  defence  of  their  native  shores,  they  made  great  and 
severe  sacrifices  in  their  persons  for  the  support  of  both.  That  even  during  peace, 
an  unpaid  permanent  militia  was  kept  up,  and  much  time  was  necessarily  spent 
by  the  inhabitants  in  the  exercise  of  drill  and  other  duties.  But  in  the  case  of  a 
war,  the  service  became  both  constant  and  arduous,  and  the  interruption  which 
war  naturally  occasions  to  their  commerce,  deprived  the  inhabitants  of  those  means 
of  acquiring  wealth,  which  would  enable  them  to  maintain  an  expensive  judicial 
and  police  establishment.  That  on  this  ground  alone,  the  States  confidently  relied 
that  Her  Majesty  in  Council  would  not  force  upon  the  people  of  Jersey,  measures 
which  would  be  so  grievously  burthensonie  to  them.  That  the  States  were  pre- 
pared to  have  it  urged  against  the  Assembly,  that  it  had  been  dilatory  in  the 
adoption  of  the  reforms  which  have  been  suggested  to  it;  but  they  could  reply, 
that  within  the  last  few  years  more  important  changes  had  been  effected  by  them  in 
the  laws  of  Jersey  than  had  been  made  for  centuries  previously.  That  it  might 
again  be  asserted,  that  in  the  modifications  they  had  introduced,  or  were  prepared 
to  introduce,  into  the  institutions  of  the  country,  they  did  not  keep  pace  with 
the  rapid  advance  of  civilisation;  hut  they  could  reply,  that  whilst  they  were  un- 
willing to  abolish  a  constitution  which  had  made  the  "people  free  and  prosperous, 
they  might  point  to  many  of  their  exist-[214]-ing  laws  and  institutions  as  not  un- 
worthy models  for  the  improvement  of  those  of  other  countries. 

■  That  on  reviewing  the  preceding  remarks,  the  States  were  conscious  how  im- 
perfectly they  had  brought  under  the  notice  of  Her  Majesty  the  great  and  im- 
portant interests  of  the  people  of  Jersey,  whom  they  had  now  the  honour  im- 
mediately to  represent  :  they,  however,  confidently  hoped  that  they  had  stated 
sufficient  tn  induce  Her  Majesty  in  Council  to  reconsider  the  three  several  Orders 
of  the  11th  of  February,  1852,  and  to  direct  that  the  same  might  be  recalled,  and 
that  that  Assembly  and  the  inhabitants  of  Jersey  might  be  maintained  in  the 
exercise  of  their  ancient  and  undoubted  rights  and  privileges.  The  States  of  the 
Island  of  Jersey,  therefore,  most  humbly  and  earnestly  prayed  that,  for  the  fore- 
going among  other  reasons,  Her  Majesty  in  Council  would  be  graciously  pleased  to 
direct  that  the  hefoi .-mentioned  Orders  in  Council  of  the  11th  day  of  February, 
1852,  n,  1-1, t  he  recalled,  so  that  the  States  might  be  at  liberty  to  adopt  such  legis- 
lative measures  as  might  he  necessary  and  in  harmony  with  existing  institutions 
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of  the  Island,  for  rendering  the  present  Police  force  more  effective,  establishing  a 
night  watch  in  the  town  of  St.  Helier,  the  providing  a  more  summary  mode  of 
dealing  with  persons  charged  with  petty  offences,  and  giving  greater  facility  for 
the  recovery  of  small  debts ;  and  that,  if  requisite,  the  States  might  be  permitted 
to  be  heard  by  Counsel  in  support  of  that  their  humble  petition  and  representation, 
and  in  vindication  of  the  rights  and  privileges  of  their  Assembly,  and  the  people 
of  Jersey  ;  or  that  Her  Majesty  would  be  pleased  to  grant  to  the  States  and  the 
inhabitants  of  Her  Majesty's  Island  of  Jersey,  such  [215]  other  relief  in  the  pre- 
mises, as  in  Her  Majesty's  royal  wisdom  should  seem  meet." 

This  petition  having  been  presented,  a  deputation  of  the  States  obtained  an 
interview  with  the  Lord  President  of  the  Council  and  the  Home  Secretary,  and 
obtained  their  consent  to  suspend  for  a  time  the  Orders  in  Council  of  the  11th  of 
February,  1852,  the  States  undertaking  to  pass  forthwith  legislative  enactments 
for  the  approval  of  Her  Majesty  in  Council,  in  the  spirit  and  in  lieu  of  these  three 
Orders  in  Council. 

Accordingly,  after  many  sittings,  the  States  passed  six  Acts  as  substitutes  for 
the  above  Orders,  which  were  transmitted  for  Her  Majesty's  approbation,  and 
were  now  submitted  with  the  Orders  of  the  11th  of  February,  1852,  for  the 
advice  and  consideration  of  the  before-mentioned  Committee  of  Her  Privy  Council. 
These  Acts  were  respectively  entitled:  — 

First.  An  Act  relating  to  the  number  and  powers  of  the  Centeniers  and  other 
Officers  of  St.  Helier  and  other  parishes. 

Second.  An  Act  for  the  appointment  of  a  paid  Police. 

Third.  An  Act  to  amend  the  practice  in  taking  down  the  evidence  in  Criminal 
Cases. 

Fourth.  An  Act  for  the  establishment  of  a  Court  for  the  recovery  of  debts  not 
exceeding  Ten  Pounds. 

Fifth.  An  Act  to  amend  the  practice  of  the  Royal  Court  in  certain  cases. 

Sixth.  An  Act  to  establish  a  Court  for  minor  criminal  offences. 

In  the  meantime,  and  pending  Her  Majesty's  determination  on  the  subject  of 
the  petition  of  the  [216]  States  and  the  Acts  passed  by  them,  the  following  petition 
in  favour  of  the  three  Orders  and  against  the  Acts  passed  by  the  States  was  pre- 
ferred by  certain  Merchants,  Bankers,  Tradesmen,  and  other  inhabitants  of  St. 
Helier,  in  the  Island  of  Jersey. 

The  petition  stated  that  several  petitions  having  been  presented  to  Her  Majesty 
and  the  various  departments  of  Government  during  the  last  ten  years,  praying  for 
certain  reforms  in  the  civil,  criminal,  and  municipal  laws  of  the  Island,  and  the 
mode  in  which  they  were  administered,  and  especially  for  a  better  and  more 
efficient  system  of  Police  in  that  parish,  and  a  Court  for  the  trial  of  petty  offences, 
and  one  for  the  recovery  of  small  debts,  the  Petitioners  hailed  with  inexpressible 
joy  and  delight  the  intelligence  that  Her  Majesty  had  been  graciously  pleased  to 
take  their  petitions  into  Her  royal  consideration,  and  had  issued  three  Orders  in 
Council,  bearing  date  the  11th  February,  1852,  to  redress  their  grievances. 

"  That  the  Orders  in  Council  having  been  transmitted  through  the  Lieutenant- 
Governor  to  the  Bailiff,  to  be  laid  before  the  Royal  Court  of  the  Island,  in  order  to 
be  registered  and  published,  the  Petitioners  had  learned  with  astonishment  and 
regret,  that  the  said  Court,  on  the  3rd  May  last,  took  on  themselves,  without  any 
lawful  right,  the  power  to  suspend  the  registration  and  publication  of  the  Orders, 
on  the  ground  that  they  interfered  with  their  privileges ;  and  referred  them  to  the 
States,  under  the  erroneous  impression  that  by  so  doing  Her  Majestv's  Orders  had 
not,  and  could  not  have,  force  of  lawr  in  the  Island. 

"  That  the  States,  on  the  7th  of  May,  approved  of  the  course  pursued  bv  the 
Court:  and  conceiving  that  they  had  an  exclusive  right  to  originate  all  laws 
[217]  and  taxes  for  the  Island,  passed  four  Acts  to  supplant  Her  Majesty's  Orders 
in  Council,  adopted  a  petition  to  Her  Majesty,  and  appointed  a  deputation  at  the 
public  charge  to  proceed  to  London  to  take  measures  to  get  them  withdrawn,  and 
thus  to  deprive  the  Petitioners  of  the  great  boons  which  Her  Majesty  had  most 
graciously  bestowed  upon  them. 

"  That  the  deputation  obtained  an  interview  with  the  Lord  President  of 
Her  Majesty's  Council,  and  the  Secretary  of  State  for  the  Home  Department,  on 
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the  .vth  of  June,  by  whom  the  Petitioners  Learned  that  the  States  attempted,  as  they 
had  already  done  in  their  petition  to  Her  Majesty,  to  justify  the  conduct  of  the 
Courl  in  suspending  Her  Majesty's  Orders  in  Council  on  an  Order  dated  the  21st  of 
1679,  and  the  claim  of  the  States  to  the  exclusive  right  of  originating  all 
law's  and  taxes:  to  the  fact,  that  being  a  legislative  body,  it  was  inherent  in  them; 
and,  therefore,  thai  Her  Majesty's  Orders  of  the  11th  of  February  last  were  illegal. 

"Thai  the  Petitioners  could  not  retrain  from  expressing  how  deeply  they  were 
penetrated  with  sorrow  and  indignation,  to  find  that  the  Royal  Court  and  the 
States  should  have  studied  the  laws  of  their  country  to  so  little  advantage,  either 
for  Eer  Majesty's  Bervice  or  the  public  welfare,  as  to  put  forth  so  monstrous  a  preten- 
sion, which  was  inconsistent  with  the  nature  of  their  institutions — was  not  founded 
on  any  grant — was  repugnant  to  the  charter  of  Henry  VII.,  and  was  contrary  to 
Beveral  Orders  in  Council  made  in  that  behalf. 

••  That  as  to  the  conduct  of  the  Court,  the  Petitioners  begged  to  inform 
Her  Majesty,  that  the  Orders  of  the  21st  of  May,  1679,  on  which  they  claimed  a 
righl  to  Buspend  the  registration,  publication,  and  even  [218]  the  execution  of 
Her  Majesty's  Orders  in  Council,  was  found  to  be  prejudicial  to  the  Royal  Authority, 
and,  therefore,  repealed  on  the  17th  of  December,  1679,  in  the  following  words: 
•  In  obedience  to  your  Majesty's  Order  in  Council,  of  the  31st  October  last,  referring 
unto  us  the  consideration  of  the  differences  between  Sir  John  Lainer,  Knt.,  Governor 
of  your  Majesty's  Island  of  Jersey,  and  the  Bailiff  and  Jurats  of  that  Island,  touch- 
ing certain  privileges  granted  unto  them,  by  an  Order  of  your  Majesty  in  Council, 
of  the  21st  May  last,  we  have  spent  several  days  in  hearing  all  parties  concerned, 
as  likewise  the  Commissioners  of  your  Majesty's  Customs,  and  do  find  that  the  Order 
was  obtained  at  this  Board  without  consulting  either  the  Governor  of  the  said 
Island,  or  the  officers  of  your  Majesty's  Customs,  and  that  several  parts  thereof 
(if  put  in  execution)  would  be  prejudicial  both  to  your  Majesty's  authority  there, 
and  to  the  revenue  of  your  Customs  and  the  trade  of  this  Kingdom,  so  that  it  is  our 
humble  opinion  that  the  said  Order  be  recalled,  and  instead  thereof,  that  your 
Majesty  would  be  pleased  to  command  that  all  Orders,  Warrants,  or  Letters  relating 
to  the  public  justice  of  the  Island,  either  coming  from  your  Majesty  or  this  Board 
(which  are  to  be  a  standing  rule  for  their  proceedings),  be  registered  in  the  Royal 
Court  of  that  Island,  before  they  be  put  in  execution,  and  that  there  be  a  clause  in 
every  such  Order,  Warrant,  or  Letter,  requiring  the  registry  thereof  accordingly. 
Nevertheless,  as  to  such  other  Warrants,  Letters,  or  Orders,  as  your  Majesty  or  this 
Board  shall  send  and  judge  fit  to  be  executed  without  registry,  no  registry  shall  be 
thereof,  without  special  direction  in  that  behalf;  and  as  to  Acts  of  Parliament, 
wherein  that  [219]  Island  is  named,  or  any  words  contained,  that  your  Majesty  will 
be  pleased  to  direct  that  such  Acts  of  Parliament,  so  soon  as  they  are  printed,  be 
transmitted  to  that  Island,  with  an  Order  of  your  Privy  Council  annexed,  directing 
tin  registering  and  publication  thereof.'  *  *  *  *  'His  Majesty  was  pleased 
to  approve  thereof,  and  did  order  that  the  same  be  effectually  put  in  execution  in 
all  the  several  parts.' 

••  That  with  respect  to  the  claim  of  the  States,  the  Petitioners  begged  to  observe, 
that  they  were  not  a  legislative  body,  but  only  a  Common  Council,  having  never 
been  incorporated  by  Royal  Charter,  and,  therefore,  did  not  possess  any  inherent 
right  to  originate  laws  and  impose  taxes,  or  to  exercise  any  legislative  functions 
whatever,  save  and  excepl  when  Her  Majesty  mighl  be  pleased  from  time  to  time  to 
grant  them  permission  to  enact  a  law,  on  a  special  application  made  to  Her  Majesty 
for  that  purpose,  defining  beforehand  the  purport  of  the  law  or  tax  they  might 
\\  ish  to  enact.  That  as  to  the  initiation  of  laws,  this  had  been  decided  by  the  Com- 
mittee  of  Council  in  the  following  words: — '  If  the  States  should  think  it  expedient 
to  make  the  offence  of  burglary  a  capital  offence,  as  it  is  by  the  law  of  England, 
they  may,  if  they  be  so  advised,  propose  a  new  law  for  your  Majesty's  consideration. 
to  be  enacted  and  confirmed  by  your  Royal  sanction,  after  your  Majesty  shall  have 
signified  your  allowance  to  have  such  a  law  enacted.' — Order,  23rd  June,  1790. 
And  that  as  to  the  claim  of  the  States  to  the  righl  of  initiating  taxes,  it  had  been 
declared  as  follows:  ■  His  Majesty,  taking  the  said  Report  into  consideration,  was 
■  1,  with  the  advice  of  His  Privy  Council,  to  approve  thereof,  and  accordingly 
to  declare  that   [220]  the  States  of  the  said  Island  of  Jersey  have  no  authority  to 
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pass  any  Act,  or  Law,  imposing  the  several  duties  and  taxes  mentioned  in  the  said 
Acts,  for  laying  on  rum  and  gin  imported  into  the  said  Island,  without  application 
having  been  made  to  His  Majesty  for  that  purpose,  and  His  Majesty's  consent  and 
approbation  being  first  had  and  obtained.  And  His  Majesty  is  hereby  pleased  to 
declare  the  said  Acts  imposing  the  several  duties  and  laws  therein  mentioned,  upon 
rum  and  gin  imported  into  the  said  Island  of  Jersey,  to  be  null  and  void  in  them- 
selves, and  to  order  that  the  Bailiff  and  Jurats  of  the  Royal  Court  of  the  Island  of 
Jersey  do  cause  the  said  Acts  to  be  erased  out  of  the  records  of  the  said  Island." — 
Order,  20th  April,  1774. 

"  That  the  Petitioners  humbly  conceived  that  the  whole  legislative  authority, 
both  initiative  and  final,  on  all  matters  and  things  left  unprovided  for  by  Act  of 
Parliament,  was  vested  in  Her  Majesty,  in  right  of  Her  Majesty's  sovereignty,  and 
the  reservations  made  in  the  several  Charters  granted  to  the  Island,  and  also  of  the 
numerous  decisions  of  Her  Majesty's  Royal  predecessors  in  Council :  and  that,  as  the 
law  then  stood,  the  Royal  Court  had  no  right  to  suspend  the  registration  and  publi- 
cation of  Her  Majesty's  Orders  in  Council,  and  that  the  States  had  not  and  never 
had  the  power  to  originate  laws  or  impose  taxes  without  the  previous  permission 
and  command  of  the  Crown,  although  of  late  years  they  had  usurped  it,  contrary 
to  the  Charter  of  Henry  VII.,  through  the  non-interference  of  the  Lieutenant- 
Governor,  who  was  bound  '  to  give  notice  from  time  to  time  unto  your  Majesty  and 
the  Privy  Council  '  of  the  contraventions  attempted  in  prejudice  of  the  same. — 
Letters  Patent  of  James  I.,  and  Order,  23rd  May,  1816. 

[221]  "  That  Her  Majesty  having  been  graciously  pleased,  in  the  exercise  of 
Her  Royal  authority,  to  issue  the  three  Orders  in  Council  of  the  11th  February  last, 
the  Petitioners  humbly  considered  that  it  was  desirable  that  they  should  be  regis- 
tered and  published,  for  the  sake  of  preserving  the  evidence  of  their  existence 
(notwithstanding  they  contained  no  direction  to  that  effect,  and  notwithstanding 
it  could  not  add  one  jot  or  tittle  to  their  authority,  or  the  omission  of  it  subtract 
therefrom),  because  several  Ordinances  of  Royal  Commissioners,  authorised  to  make 
laws  for  the  Island,  especially  those  of  Queen  Elizabeth  in  1591,  having  been  fraudu- 
lently omitted  to  be  enrolled  by  the  Greffier,  when  the  public  register  was  made  in 
1608,  are  now  held  to  have  no  force;  and  because  the  Royal  Court  has  repeatedly 
withheld  the  registration  and  publication  of  Orders  in  Council  for  the  purpose, 
as  they  conceived,  of  rendering  them  of  no  effect ;  and,  therefore,  the  Petitioners 
humbly  prayed  that  Her  Majesty  would  be  graciously  pleased  to  issue  a  peremptory 
and  standing  Order  to  prevent  such  scandalous  frauds  in  future. 

"  That  considering  that  the  Royal  Court  and  the  States  had  confederated  to- 
gether to  deprive  the  Petitioners  of  the  inestimable  benefit  of  Her  Majesty's  Orders 
in  Council  of  the  11th  February  last,  and  get  access  to  the  public  funds  to  pay 
their  deputies  and  employ  counsel  learned  in  the  law,  for  that  purpose,  without  any 
lawful  right,  instead  of  levying  a  rate  on  the  inhabitants  to  reimburse  themselves, 
after  their  costs  and  charges  should  have  been  examined  and  approved  conformably 
to  law  (Order,  2nd  June,  1786),  by  which  the  Court  and  States  obtained  an  unjust 
advantage  over  the  Petitioners; — and  considering  [222]  also  that  the  States  had 
improperly  taken  on  themselves  to  frame  Laws  to  supplant  Her  Majesty's  Orders 
in  Council,  without  first  carrying  them  into  execution,  and  giving  them  a  fair  trial 
to  discover  any  defects  in  them,  and  without  having  obtained  Her  Majesty's  express 
permission  and  command  to  do  so:--all  which  the  Petitioners  considered  to  be  a 
grave  contempt  of  Her  Majesty's  Royal  authority,  and  ought  to  be  visited  with 
Her  Majesty's  displeasure.  Wherefore  the  Petitioners  humbly  prayed,  that 
Her  Majesty  would  be  graciously  pleased  to  dismiss  the  Petition  of  the  States  of 
Jersey,  and  all  other  petitions  having  for  their  object  to  impeach  the  validitv  and 
obstruct  the  force  of  Her  Majesty's  Orders  in  Council  of  the  11th  February  last,  and 
that  Her  Majesty  would  be  pleased  to  order  the  Royal  Court  to  register  them  forth- 
with ;  and  also  that  Her  Majesty  would  be  pleased  to  disallow  the  Acts  of  the  States 
already  passed  to  supplant  the  Orders,  and  to  prohibit  the  States  from  passing  any 
further  Acts  for  the  like  purpose,  until  the  Orders  should  have  been  carried  into 
execution,  and  have  had  a  fair  trial,  and  some  defects  should  be  discovered  in  them  : 
and  not  then,  until  Her  Majesty's  express  permission  and  authority  had  been  first 
had  and  obtained;  and  also  that  Her  Majesty  would  be  further  pleased  to  issue  a 
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peremptory  Order  to  the  States  to  promulgate  Her  Majesty's  three  Orders  in  Council 
of  the  11th  February  last,  as  was  done  on  the  7th  March,  1785,  and  to  carry  them 
into  operation  withoul  the  least  delay,  as  on  the  25th  March,  1697,  under  such 
pains  and  penalties  towards  all  disobedient  and  refractory  persons  as  Her  Majesty 
in  Her  superior  wisdom  should  think  fit  ;  and  finally,  that  Her  Majesty  would  be 
pleased  to  interdict  the  [223]  States  from  applying  any  portion  of  the  public  money 
to  defray  the  costs  and  charges  of  their  deputation;  and,  if  already  applied,  that 
Her  Majesty  would  order  them  to  make  restitution  thereof." 

A  petition  was  also  presented,  signed  by  forty-nine  memorialists,  against  the 
confirmation  of  the  Acts  recently  passed  by  the  States,  and  in  favour  of  the  original 
Orders  in  Council  of  the  11th  February,  1852. 

A  further  petition  was  presented,  having  four  thousand  four  hundred  and 
twenty-seven  signatures,  against  two  of  the  Laws  passed  by  the  States,  namely,  the 
\.  i  tor  the  Recovery  of  Small  Debts,  and  the  Act  for  the  appointment  of  a  paid 
Police. 

These  petitions  were  also  referred  to  the  Committee  for  their  advice  and  con- 
sideration. 

The  States  put  in  a  printed  case,  in  support  of  their  petition,  in  which  they 
submitted,  in  addition  to  the  facts  and  circumstances  already  stated  by  them, 
that,  according  to  the  constitution  of  Jersey,  Her  Majesty  in  Council  was  not  em- 
powered to  pass  any  Laws,  or  impose  any  taxes  upon  the  inhabitants  of  Jersey, 
without  the  concurrence  of  the  States,  the  legally  constituted  legislature  of  the 
Island.  That  they  did  not  claim  for  themselves  the  power  to  enact  permanent  laws, 
or  to  impose  taxes  (except  upon  extraordinary  emergencies,  as  for  the  defence  of  the 
Island),  without  the  sanction  of  the  Crown  :  but  affirmed  that,  as  in  Great  Britain 
the  people  could  only  be  taxed,  and  laws  could  only  be  made,  with  their  own  consent, 
ex-[224]-pressed  through  their  representatives,  the  Commons  House  of  Parliament, 
so  in  Jersey  the  inhabitants  could  not  be  taxed,  nor  could  laws  be  enacted,  without 
their  concurrence,  given  by  their  representatives,  the  States  of  the  Island  ;  that,  as 
a  general  principle,  the  exclusive  legislative  authority,  competent  to  fix  or  change 
the  municipal  law  of  the  Island,  resided  in  the  States,  representing,  by  their  three 
orders  of  Jurats,  Clergy,  and  Constables,  the  whole  community,  as  the  propounding 
power,  and  in  Her  Majesty  in  Council  as  the  Supreme  governor  and  controller  over 
them.  And  they  submitted  the  following  statement  of  their  constitutional  rights 
and  privileges:  — 

""  The  States  of  Jersey  have,  from  time  immemorial,  existed  as  a  legislative  body, 
and  have  been  recognised  as  such  by  innumerable  Charters  and  Orders  in  Council. 
It  would  not,  indeed,  be  difficult  to  prove  that,  prior  to  the  Conquest,  the  Dukes  of 
Normandy  neither  possessed,  nor  claimed,  the  right  to  impose  taxes  upon  the 
people,  except  through  the  Acts  of  the  States,  as  appears  by  the  following  passage 
from  the  Commentaries  on  the  Continue  de  Normandie,  by  Godefroy,  p.  278,  Edit. 
1626: — 'Forme  Ancienne  de  lever  les  Imposts.  Anciennement  toutes  levees  de 
denier s  fors  It  revenu  du  domavne  ne  se  faisoient,  que  du  consentement  de  Estate, 
dequoy  les  vestiges  se  remarquent  encore  en  ceste.  Province  (antiquae  libertatis 
morvwmenta).  Et  a  ceste  cause  s'appeUoient  a  ides,  octrois,  subventions,  subsides, 
et  non  tallies,  imposts,  tributs,  qui  sont  noms  plus  durs  et  odieux,  dotit  I'Histoire  de 
/•'  ance  fournit  assez  d'exemples.'  The  same  principles  are  to  be  found  in  the 
'  Chart  re  aux  Normans,'  in  the  Commentaries  upon  the  same  Coutume,  by  Rouille, 
fo.  25.  But  conceiving  such  an  inquiry  to  be  unnecessary,  the  state-[225]-ment  is 
confined  to  what  has  been  the  constitution  of  Jersey  in  comparatively  later  ages, 
and  especially  to  the  existing  powers  of  the  different  branches  of  the  Island  legisla- 
ture: from  the  fact  that  the  records  of  the  Island,  from  destruction  and  other 
causes,  only  commence  in  the  year  1520,  and  that  a  public  registry  was  not  estab- 
lished till  1601,  it  is  impossible  to  trace  the  origin  of  the  States  as  at  present  consti- 
tuted ;  but  it  is  clear  that  it  is  of  very  -feat  antiquity.  In  a  Royal  Letter  of  the 
6th  of  April,  1551,  King  Edward  the  Sixth  addresses  the  States  thus: — '  A  nos  bien 
aimcz,  Ic  Bailiff,  it  -lures,  it  a  utres  hs  Estats  de  V I  si  e  de  Jersey'  And  in  the  report 
made  on  the  3rd  April,  1591,  in  the  reign  of  Queen  Elizabeth,  by  the  Royal  Com- 
missioners, I'vnc  and  Napper,  it  is  said: — '  Que  de  tout  temps  dout  il  y  a  memoire 
du  contraire,  It  Bailly  it  Jurets  de  la  dife  Islt  ont  eu  Jurisdiction  sur  et  roncernant 
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toutes  matieres  en  justice,  dans  icelle  He,  et  pareillement  ont  manie  les  affaires  de 
(jrande  importance  avec  Vassistance  du  Commun  Conseil  nomme  communement  les 
Etats; '  and,  by  the  Order  in  Council  of  the  2nd  July,  1619,  which  resulted  from  the 
Report  of  the  Royal  Commissioners,  Conway  and  Bird,  the  powers  of  the  Assembly 
of  the  States,  almost  in  their  present  extent,  were  distinctly  recognised. 

"  It  appears,  moreover,  from  documents  of  the  same  period,  that  the  States 
were  then  composed  of  the  twelve  Jurats,  the  twelve  Ministers,  or  Rectors,  and  the 
twelve  Constables;  and  they  are  at  present  constituted  in  like  manner;  the  Jurats 
being  elected  by  the  whole  body  of  ratepayers  throughout  the  Island ;  the  Rectors 
being  appointed  by  the  Governor,  representing  the  Crown ;  and  the  twelve  Con- 
stables elected  [226]  for  three  years,  by  the  ratepayers  of  the  twelve  parishes,  of 
which  they  are  respectively  the  representatives.  As  regards  the  number  of  electors 
by  whom  the  Jurats  and  Constables  are  chosen,  every  person  possessed  of  property 
within  the  Island  of  the  value  of  £40  may  be  assessed,  consequently  the  number  of 
persons  entitled  to  vote  is,  as  may  be  supposed,  very  considerable ;  and  bears,  prob- 
ably, a  much  larger  proportion  to  the  number  of  inhabitants  than  would  be  the  case 
in  any  town  in  England  of  the  same  numerical  population. 

"  In  the  early  periods  of  the  history  of  Jersey,  and  prior  to  the  Order  of  the  28th 
of  March,  1771,  hereinafter  mentioned,  the  Royal  Court,  consisting  of  the  Bailiff  and 
twelve  Jurats,  sometimes  even  without  the  concurrence  of  the  other  constituent  parts 
of  the  States,  exercised  to  a  certain  extent  a  legislative  power  in  the  adoption  of  local 
political  Ordinances  and  Regulations;  but  in  all  matters  of  great  weight,  and  par- 
ticularly whenever  the  Governor,  Bailiff,  and  Jurats  found  it  necessary  to  raise 
money,  they  were  obliged  to  obtain  the  consent  of  the  people  on  whom  such  money 
was  to  be  raised,  and  then  the  Royal  Court  was  assisted  by  the  twelve  Ministers  and 
twelve  Constables ;  but  now  the  legislative  power  is  exclusively  vested  in  the  whole 
Assembly  of  the  States. 

"  By  the  Order  in  Council  of  the  28th  of  March,  1771  (already  set  forth  in  the 
petition  of  the  States)  (ante  [9  Moo.  P.C.],  p.  191),  which  deprived  the  Royal  Court 
of  all  authority  to  enact  political  or  other  Ordinances,  the  legislative  powers  of  the 
States  to  originate  and  discuss  all  Laws  for  the  government  of  the  Island,  were  [227] 
clearly  and  finally  defined  and  declared  ;  and  placed  as  it  is  at  the  head  of  the  Code 
of  Laws  of  1771  then  collected  and  agreed  upon  by  the  States  and  confirmed  by  His 
then  Majesty,  which  Order  had  always  been  justly  viewed  by  the  inhabitants  of 
Jersey  as  the  bulwark  of  their  ancient  liberties.  And  it  is  observable  that  the 
Order  in  Council,  and  the  Code  confirmed  by  it,  only  purport  to  be  declaratory 
of  what  the  ancient  privileges  of  the  States  had  been  from  time  immemorial,  and  of 
what  the  laws  of  the  Island  then  consisted. 

"  Under  this  Order,  provisional  laws  for  three  years  have  ever  since  (subject  to 
the  negative  voice  of  the  Governor,  and  the  power  of  dissent  of  the  Bailiff,  herein- 
after mentioned)  been  made  by  the  States,  such  laws  taking  immediate  effect,  and  not 
requiring  either  the  previous  or  subsequent  sanction  of  the  Crown,  but  being  only  of 
a  local  and  municipal  character,  and  not  concerning  the  interest  or  prerogative 
of  the  Crown,  or  touching  the  constitution,  or  any  of  the  laws  already  in  force  in  the 
Island. 

"  With  regard  to  these  provisional  laws,  if  the  Lieutenant-Governor  shall  con- 
sider any  act  as  prejudicial  to  Her  Majesty's  service,  or,  if  the  Bailiff,  the  President 
of  the  States,  shall  conceive  a  proposition  to  concern  Her  Majesty's  interest  or  pre- 
rogative, or  the  constitution,  or  laws  of  the  country,  the  one  has  power  to  negative 
(5th  Ordinance  of  the  Royal  Commissioners,  of  the  3rd  of  April,  1591,  and  the  Order 
in  Council,  2nd  of  July,  1619),  and  the  other  to  place  his  dissent  upon  (Order  of  the 
2nd  of  June,  1786)  any  such  act  or  proposition.  No  permanent  laws  intended  to  be 
passed  by  the  States  have  any  immediate  effect,  until  the  Royal  assent  has  been  [228] 
first  obtained  :  and  to  carry  out  this  object,  every  permanent  Act  invariably  contains 
some  clause  of  a  conditional  nature,  e.g. :  '  Moyennant  la  sanction  de  Sa  tres  Ex- 
cellent e  Majeste  en  Conseil,'  or  words  to  the  like  effect.  That  with  regard  to  per- 
manent laws,  the  negative  voice  or  dissent  is  not  exercised  or  required,  as  such  laws 
are,  in  their  very  terms,  not  effectual  until  the  sanction  of  the  Crown  itself  is  given 
thereto.  Thus  it  appears,  that  the  power  of  the  States  to  originate  and  enact  laws, 
is  surrounded  by  every  possible  safeguard. 
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•  By  a  provision  also  in  the  Code  annexed  to  the  Order  of  1771,  no  Orders  in 
Council  can  be  executed  in  Jersey  before  they  have  been  presented  to  the  Royal 
Court  for  registration  and  publication,  which  Court  has  thereby  the  power  to  suspend 
the  registration  of  Buoh  Order,  Warrant,  etc.,  emanating  from  the  Sovereign,  us 
they  may  deem  to  be  contrary  to  the  Charters  and  privileges  of,  or  burdensome  upon, 
the  Island,  until  the  .use  has  been  represented  to  Her  Majesty,  and  Her  Majesty's 
pleasure  known  thereon.  Again,  all  Acts  of  the  Imperial  Parliament,  by  which  the 
Island  of  Jersey  is  named,  must  be  in  like  manner  registered  and  published  in  the 
Island.  By  these  means  a  system  of  mutual  checks  is  established;  upon  the  States, 
by  the  negative  voice  of  the  Lieutenant-Governor,  and  the  power  of  dissent  in  the 
Bailiff :  and  upon  the  Crown,  by  the  power  of  the  Royal  Court  to  suspend  the  regis- 
tration of  any  measures  deemed  prejudicial  to  the  constitutional  rights  of  the  people. 
So  entirely  has  this  right  of  the  States  to  originate  laws,  that  are  to  operate  within 
the  Island,  been  recognised,  that,  on  frequent  occasions,  when  it  has  been  thought 
by  Her  Majesty's  I  ioyern-[229]-ment  to  be  expedient  that  the  provisions  of  an  Act  oi 
Parliament,  wherein  the  Island  has  not  been  expressly  named,  should  be  extended  to 
the  Island.  Her  Majesty  in  Council,  so  far  from  insisting  upon  the  registration  of 
such  an  Act  by  a  compulsory  Order,  or  passing  imperative  Orders  in  Council,  em- 
bodying  its  provisions,  has  invited  and  recommended  to  the  States  to  legislate  upon 
the  basis  of  the  Act  of  Parliament,  and,  if  the  States  have  seen  occasion  to  vary  the 
terms  of  such  Act.  in  order  to  render  the  provisions  in  unison  with  the  laws  and 
institutions  of  the  Island,  no  objection  has  ever  been  raised  to  their  doing  so.  And, 
where  objections  have  occurred  to  Her  Majesty's  Privy  Council  to  laws  so  adopted  by 
the  States,  and  transmitted  for  the  Royal  sanction.  Her  Majesty  in  Council  has  not 
thought  lit  to  amend  such  laws,  or  by  an  Order  in  Council  to  re-enact  them,  without 
a    reference    to    the    States;    but    the    laws    have    invariably   been    sent    back,    with 

-]  ions  from  Her  Majesty's  Privy  Council,  to  be  reconsidered  by  the  States,  and 
thus  the  free  legislative  action  of  the  States  has  been  preserved  unimpaired.  In- 
stances are  not  wanting  where,  eventually,  modifications  adopted  by  the  States, 
though  not  in  conformity  with  the  recommendations  of  their  Lordships,  have 
received  the  sanction  of  Her  Majesty  in  Council. 

"Although  the  States  consider  that  the  sole  right  of  legislation  in  the  States 
has  been  finally  settled  by  the  Order  of  the  28th  of  March,  1771,  yet,  as  the  right  of 
the  Crown  to  tax  the  inhabitants  of  Jersey,  without  their  concurrence,  has  been 
broadly  asserted  in  a  petition  hereafter  to  be  alluded  to,  the  States  deem  it  proper 
to  make  some  observations  in  respect  to  local  taxation  in  the  earlier  periods  of  the 
history  of  [230]  the  Island.  The  States  would  observe  that  while  one  of  the  most 
important  privileges  of  this  Island  is,  that  of  not  being  subject  to  be  taxed  by  the 
Imperial  Parliament,  in  which  it  is  unrepresented,  it  has  always  been  understood 
that  im  tax  can  be  imposed  upon  the  people  of  Jersey,  except  with  the  consent  of  the 

i,  by  whom  they  are  represented.  This  is  sufficiently  shown  by  the  passage 
from  the  '  History  of  Jersey.'  published  by  the  Rev.  Philip  Falle,  in  the  year  1694, 
already  cited  (ante,   [9    Moo.    P.C.],   p.    190).      That    after   a  diligent   search  of  the 

da  of  the  Island,  it  would  seem,  that  at  different  periods  previous  to  the  year 
1771.  the  Slates  passed  numerous  Acts,  raising  money  for  public  purposes,  upon  the 
people,  even  without  the  sanction  of  the  Sovereign  in  Council.  Of  this  nature  are 
laws  ami  Ordinances  for  the  immediate  defence  of  the  Island,  for  the  usual  and 
ordinary  exigencies  which  the  maintenance  of  the  poor,  and  the  particular  interests 
of  the  Island,  may  have  rendered  absolutely  necessary.  And  even  after  the  year 
1771.  the  States,  under  an  erroneous  construction  of  the  Order  of  the  28th  of  March 
in  that  year,  endeavoured  to  lew  taxes  and  duties,  and  pass  other  laws,  without  the 
Ban ct ion  of  the  Crown:  but  such  Acts  were  directed  by  the  Privy  Council  to  he 
erased  from  the  Records,  as  by  the  Orders  in  Council  of  the  20th  of  April,  1774,  and 
the  2nd  of  June,  17,^;.  appear.  Put  it  is  evident,  from  the  same  Records,  that  the 
Crown  never  assumed  the  righl  to  tax  the  inhabitants  of  Jersey  without  their  con- 
currence.  It  would  not.  indeed,  he  matter  of  wonder  if.  during  the  centuries  which 
have  elapsed  Bince  the  conquest  of  England  [231]  and  the  many  disturbed  passages 
in  our  history,  instances  could  he  quoted  of  Orders  in  Council  appearing  to  emanate 
directly  from  the  Sovereign,  without  the  concurrence  of  the  States.  But  that  in 
truth  the  States  can  fearlessly  assert,  that  there  is  upon  record  no  instance,  as 
regards  Jersey,  where  the  inhabitants  have  been   taxed,  unless  with  the  previous 
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consent  of  the  States  ;  nor  are  they  aware  of  the  existence  of  any  one  law,  of  a  purely 
local  nature,  which  has  not  first  received  their  sanction. 

"  In  the  petitions  presented  in  favour  of  the  Orders  in  Council  of  the  11th  of 
February,  1852,  or  against  the  recent  Acts  of  the  State,  there  are  certain  Orders, 
letters,  and  document s.  which,  it  is  alleged,  establish  that  right  to  the  Crown.  In  the 
first  place,  it  is  worthy  of  remark,  that  almost  all  those  Orders,  etc.,  were  of  a  period 
anterior  to  the  Order  and  Code  of  1771.  Some  of  them  will,  upon  a  careful  examin- 
ation, be  found  to  relate  to  the  practice  of  the  Royal  Court,  especially  in  criminal 
matters,  and  to  be  rather  declarations  of  the  law  by  the  Court  of  Dernier  ressort, 
than  Orders  promulgating  new  laws;  and,  moreover,  to  have  issued,  in  consequence 
of  petitions  to  the  Privy  Council  from  the  States  of  the  Island.  Others,  as  those  of 
the  17th  of  April,  1597,  and  the  11th  of  July,  1599,  are  mere  letters  of  recommenda- 
tion to  the  States,  at  their  discretion,  to  raise  taxes  through  the  exercise  of  their 
own  legislative  powers,  for  the  erection  and  repair  of  forts  and  other  buildings, 
and  the  like.  Other  Orders  will  be  found  to  have  been  made  upon  the  petition  of 
the  officers  of  the  Court,  for  the  regulation  of  their  fees.  Others,  again,  will  be  found 
to  have  issued  from  the  Star  Chamber.  In  regard  to  the  Order  of  the  17th  of  [232] 
December,  1679,  by  which  the  exaction  by  a  Governor  of  a  duty  of  5s.  a  ton  on  French 
vessels  trading  in  Jersey,  was  supported,  although  it  had  been  set  aside,  as  being 
contrary  to  the  privileges  of  the  Island,  by  a  previous  Order  in  Council  of  the  21st 
of  May,  in  the  same  year,  the  States  observe  that  such  levy  was  contrary  to  the 
ancient  charters  of  all  the  Sovereigns  from  Richard  II.  to  Queen  Elizabeth,  by  which 
Charters  all  vessels,  whether  foreign  or  not,  are  exempted  from  customs  dues;  and 
also  contrary  to  the  Charter  of  James  II.,  which  was  in  the  same  terms  as  that  of 
Queen  Elizabeth,  and  was  granted  a  few  years  after,  in  1685  (Falle's  Jersey,  by  Durell, 
p.  159)  ;  and  to  all  subsequent  Charters  and  usages  ;  which  were  freely  acknowledged 
in  a  report  of  a  Select  Committee  of  the  House  of  Commons  on  the  Channel  Islands' 
Corn  Trade,  ordered  to  be  printed  on  the  17th  of  June,  1835.  There  is,  however, 
no  trace  to  be  found  in  the  Records  of  the  Island  whether  any  such  tonnage  duties 
were  ever  in  fact  raised,  and  at  all  events  it  is  believed  that  the  levy  of  such  duties 
continued  but  for  a  very  short  period.  But  that,  even  in  the  case  of  the  Order  of 
the  17th  of  December,  1679,  the  States,  by  an  Act,  bearing  date  the  31st  of  January. 
1679,  consented  to  the  registry  thereof  only  on  the  express  ground  that  thereby  the 
ancient  privileges  of  the  States  were  confirmed.  And  furthermore,  the  Order  of  the 
21st  of  May,  1679,  was  expressly  confirmed  by  the  Code  of  Laws  of  1771,  and  the  5s. 
tonnage  duty  was  declared  illegal  (Falle's  Jersey,  p.  159  and  162).  The  letters 
patent  in  the  .lersey  Code  of  1771,  p.  96,  have  been  also  relied  on,  in  support  ot 
the  alleged  right  in  the  Crown;  but  these  letters  patent  clearly,  on  their  [233]  face, 
appeared  to  have  issued  on  the  petition  of  the  States  themselves.  An  Order  in 
Council,  of  the  28th  of  June,  1830,  whereby  a  fine  of  £2  was  to  be  inflicted  on  every 
member  of  the  States  for  non-attendance,  has  also  been  set  up  as  proving  this  right : 
but  the  States  make  the  following  remarks  thereon.  In  accordance  with  an  Act  of 
the  States  of  the  30th  of  July,  1830,  that  Assembly  presented  a  petition  to  Her 
Majesty  in  Council,  dated  the  9th  of  October,  1830,  praying  the  withdrawal  of  the 
Order  of  the  28th  of  June,  1830,  as  having  been  obtained  without  their  knowledge 
or  participation,  and  as  being  contrary  to  their  privileges.  In  consequence  of 
such  petition,  this  Order  in  Council  was  never  registered  in  the  Island  of  Jersey, 
nor  acted  on,  but  was  virtually  withdrawn.  Subsequently,  upon  a  recommendation 
contained  in  a  letter  of  the  Under  Secretary  of  State  for  the  Home  Department, 
dated  the  25th  of  January,  1839,  the  States  passed  two  Acts  on  the  13th  of  Februarv 
and  11th  of  March  of  the  same  year,  carrying  out  the  objects  of  the  Order  in  Council 
of  the  28th  of  June,  1830;  and  this  latter  Act  was  confirmed  by  Her  Majesty  in 
Council,  on  the  2nd  of  May,  1839.  That  the  Sovereign  in  Council  could  not.  pre- 
viously to  1771,  make  laws,  without  the  concurrence  of  the  States,  receives  additional 
confirmation  from  the  mode  of  procedure  usually  adopted  in  the  appointment  of 
ltoyal  Commissioners  sent  to  inquire  into  the  state  of  the  laws.  Sometimes  those 
Commissions  were  issued  merely  to  inquire  and  report,  but  occasionally  the  Com- 
missioners had  power  also  to  concur  in  Acts  of  legislation  :  but,  to  show  how  entirelv 
this  was  a  delegation  only  of  the  authority  of  the  Crown,  and  not  intended  to  [234] 
supersede  that  of  the  States,  the  Commissioners  were  directed  to  have  the  advice 
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ami  assistance  of  the  States,  and  accordingly,  upon  the  arrival  of  the  Royal  Com- 
missioners in  the  [aland,  the  States  have  invariably  been  assembled,  and  the  acts 
and  proceedings  of  the  Commissioners  have  been  recorded  in  the  books  of  that 
Assembly.  Without  producing  other  instances  in  support  of  this  statement,  the 
heading  to  the  Report  of  the  Commissioners  i'yne  and  Napper,  made  in  the  reign 
of  Queen  Elizabeth,  3rd  of  April,  1591,  before  referred  to,  may  be  cited,  which  is 
in  these  words: — '  Ordres,  Lota,  et  Ordonmcmces  concemant  rile  de  Jersey,  faites  et 
itablies  pour  Vavancemerd  de  Vhonnewr  de  Dieu,  du  service  de  Sa  Majeste,  et  du 
bien  et  utUiti  publique,  le  troisihme  joxir  d'Avril,  en  Van  trente-troisieme  du  regne 
de  Notre  Souverame  Dame  Elizabeth,  par  TertuiUati  Pine,  Docteur  en  Lot,  et  Robert 
Napper,  Ecr.,  sur  ce  authorisez  par  Sa  Majeste  sous  le  Grande  Sceau  d'Angleterre, 
et  aussi  par  le  consentement  d'Anthoyne  Poulet,  Ecr.,  Gouverneur  de  la  dite  lie  de 
Jersey,  et  du  Bailie,  Jure:,  et  Etats  (Ficelle,'  etc. 

"  Bearing  in  mind  these  principles  and  privileges,  which  for  so  many  centuries, 
by  successive  Sovereigns  and  their  Privy  Council,  have  been  respected  and  confirmed, 
the  States  cannot  but  entertain  the  impression  that  Her  Majesty  in  Council  has  been 
induced  to  give  Her  Royal  sanction  to  the  Orders  of  the  11th  of  February,  1852, 
under  the  supposition  that  the  provisions  of  those  Orders  had  previously  been  dis- 
cussed and  approved  of  by  the  States.  And  the  States,  therefore,  respectfully  urged 
the  recal  of  the  three  Orders  in  Council  of  the  11th  of  February,  1852,  by  which  the 
inhabitants  of  the  Island  would  [235]  be  taxed,  not  only  without  their  concurrence, 
but  without  even  their  knowledge  or  participation,  and  which  are  calculated  to 
deprive  the  States,  the  legitimate  representatives  of  the  people  of  Jersey,  of  the  right 
which  they  have  hitherto  exclusively  enjoyed,  to  initiate  and  enact  such  laws  as  they 
may  deem  necessary  to  promote  the  happiness  and  welfare  of  the  people. 

'"  That  the  first,  and  most  numerously  signed  of  the  petitions,  was  from  the  rate- 
payers and  householders  of  Jersey,  and  though  concurring  with  the  States  in  re- 
garding the  Orders  in  Council  of  the  11th  of  February,  1852,  as  unconstitutional, 
and  tacitly  assenting  to  the  sufficiency  of  several  of  the  measures  of  the  States, 
prayed  that  the  Royal  sanction  may  be  withheld  from  the  two  laws  proposed  by  the 
States  for  establishing  a  Court  for  the  recovery  of  Small  Debts,  and  a  Police  Court. 
The  States,  however,  firmly  believing  that  the  Acts  which  they  have  adopted  will 
fully  accomplish  the  objects  professed  to  be  desired  by  the  Petitioners,  without 
militating  against  the  institutions  of  the  Island,  beg  leave  respectfully  to  urge  the 
approval,  by  Her  Majesty  in  Council,  of  all  their  Acts  of  the  10th,  16th,  and  17th  of 
August,  1852. 

"  That  the  second  of  the  petitions  purports  to  come  from  persons  styling  them- 
selves '  Your  Memorialists,'  without  any  other  description  :  and  though  signed  by 
persons  who  have  likewise  affixed  their  signatures  to  the  first-mentioned  Petition, 
seeks  the  registration  of  the  three  Orders  in  Council  of  the  11th  of  February,  1852, 
in  order  that  they  may  become  the  law  of  Jersey,  and  prays  the  withholding  of  the 
(loyal  sanction  from  the  Acts  of  the  States. 

[236]  "  That  without  staying  to  notice  the  inconsistency  of  persons  who  pray 
in  one  petition  the  recal  of  the  Orders  as  unconstitutional,  and  in  another  that 
the  registration  of  the  same  Orders  may  be  enforced,  the  States  call  attention  to 
the  fact,  that,  whilst  the  Petition  soliciting  the  recal  of  the  Orders  has  received 
several  thousand  signatures,  that  of  the  persons  styling  themselves  'Your 
Memorialists,'  contains  but  forty-nine,  of  whom  thirty-two  are  non-natives,  who 
have  little  or  no  interest  in  the  affairs  of  the  Island;  and  of  the  seventeen  natives, 
most  of  them  live  at  a  distance  from  St.  Helier,  and  would  not  be  called  on  to  con- 
tribute  at  all,  or  very  slightly,  towards  the  expense  of  the  changes  proposed  to  be 
effected. 

"  That  the  third  of  the  petitions  above  referred  to  as  having  been  presented  to 
Her  Majesty  in  Council,  professes  to  come  from  persons  styling  themselves  '  The 
undersigned  merchants,  bankers,  tradesmen,  and  other  inhabitants  of  St.  Helier, 
in  the  Island  of  Jersey  '  (a  misdescription  of  the  Petitioners  who  signed  it,  as  there 
is  neither  a  merchant  or  hanker  among  them).  Although  these  Petitioners  did 
not  seek  to  be  heard  by  Counsel  in  support  of  their  representations,  and  the  greater 
number  of  them  have  also  signed  the  Petition  objecting  to  the  Orders  as  uncon- 
stitutional, the  States  deemed  it  incumbent  on  them  to  refer  thereto." 

The  case  of  the  States  then  proceeded  to  state  that  although  they  were  willing 
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to  rest  their  case  on  the  unconstitutional  nature  of  the  three  Orders  in  Council,  yet 
they  submitted  that  the  Orders  were  not  only  unnecessary,  but  would,  in  their 
present  state,  be  to  a  certain  extent  inoperative,  create  an  unnecessary  increase  of 
expenditure,  and  were,  moreover,  not  [237]  sufficiently  blended  with  the  established 
institutions  of  the  Island,  and  were  rendered  wholly  unnecessary  by  the  adoption 
of  the  six  Acts  passed,  which  they  submitted  had  been  carefully  prepared  with  a 
view  to  supply  adequate  remedies  at  a  much  less  costly  rate  than  the  Orders  in 
Council,  which  introduced  systems  of  procedure  at  once  novel,  and  opposed  to  the 
habits  and  customs  of  the  people.  The  case  then  entered  into  a  minute  comparison 
of  the  Acts  with  the  Orders  in  Council,  and  in  conclusion  the  States  submitted, 
that  the  three  Orders  in  Council  ought  to  be  recalled,  and  the  six  Acts  of  the  States 
receive  the  Royal  confirmation,  for  the  following  reasons:  — 

First.  Because  the  Orders  had  been  made  without  the  consent  of  the  States,  and 
were  contrary  to  the  letter  and  spirit  of  the  constitution  of  the  Island. 

Second.  Because,  if  their  legal  validity  could  be  maintained,  they  were  of  such 
a  nature  that  it  would  be  inconvenient  and  inexpedient  to  confirm  and  put  them  in 
force ;   and 

Lastly.  Because  the  States  had  by  their  Acts  of  the  10th,  16th,  and  17th  of 
August,  1852,  made  sufficient  provision  for  the  useful  objects  contemplated  by  the 
Orders,  and  those  Acts  were  proper  to  be  confirmed  by  Her  Majesty  in  Council. 

The  States  and  the  Petitioners  also  put   in  a  joint  Appendix,  containing  the 
Orders  in  Council  complained  of,  and  the  Acts  passed  as  substitutes  by  the  States, 
and  the  following  documents  and  authorities,  illustrative  of  the  Constitution  and 
usages  of  the  States  of  Jersey,  which  were  referred  to  and  relied  on  in  the  petitions 
and  cases,  and  subsequently  in  the  argument  in  support  of  them.     These  consisted 
of  [238]  Letter  of  Edw.  III.,  1351 ;  articles  12,  15,  19,  20,  and  24  of  the  Ordinances 
in  the  Charter  of  Hen.  VII.,  of  the  17th  of  June,  1495  ;  extract  from  the  Stat.  27 
Hen.  VIII.,  ch.  24 ;  extracts  from  the  Charter  of  Queen  Elizabeth,  of  the  27th  of 
June,  1561 ;  from  the  Ordinances  of  Commissioners,  dated  20th  of  October,  1562  ; 
from  Orders  and  Laws  of  Sark,  being  articles  15  and  16,  dated  24th  of  April,  1583  ; 
from  the  Rolls  of  the  Royal  Court  of  Jersey,  the  22nd  of  January,  1587;  from  the 
Ordinances  of  the  Commissioners  Pyne  and  Napper,  dated  3rd  of  April,  1591 ;  also 
extracts  of  letters  from  the  Council  to  the  Bailiff  and  Jurats  of  the  Isle  of  Jersey, 
dated  respectively  the  17th  of  April,  1597,  and  the  11th  of  July,  1599  ;  also,  extracts 
from   an   Order   in   Council,   dated   27th  of  February,    1616  ;   from  the   Patent   of 
James  I.,  dated  9th  of  August,  1616;  from  the  Ordinance  of  James  I.,  dated  14th 
of  June,   1618;  from  Orders  in  Council,  dated  respectively,   15th  of  June,   1 6 1 '. >  : 
2nd  of  July,  1619  ;  19th  of  July,  1619  ;  12th  of  June,  1635  ;  19th  of  May,  1671 ;  21st 
of  May,  1679  ;  and  17th  of  December,  1679  ;  an  Act  of  the  States  of  Jersey  for  the 
registration  of  the  last-named  Order,  dated  the  31st  of  March,  1680;  an  Act  of  the 
States  of  Jersey  for  the  levy  of  money  for  the  expenses  of  a  Commissioner,  ap- 
pointed by  the  States  to  act  as  their  Deputy,  made  in  pursuance  of  an  Order  in 
Council  for  that  purpose,  dated  the  28th  of  August,   1690;  an  Order  in  Council, 
dated  the  8th  of  April,  1  731,  removing  the  Lieut.-Governor,  and  reprimanding  several 
members  of  the  States ;  and  an  extract  of  a  letter  from  the  Royal  Court  of  Jersey 
to  the  Lords  of  the  Council,  dated  the  10th  of  January,   1737,  which  was  to  the 
following  effect: — "My   Lords,   we   never   pre-[239]-tended  to   be   vested   with  the 
power  and  authority  of  making  laws;  it  is  what  neither  we  nor  our  predecessors 
before  us  ever  assumed ;  but  we  beg  leave  to  acquaint  your  Lordships  that  the  Court 
hath   always,   as  well  by  the  nature  of  our  Constitution   as  by  virtue  of  sundrv 
Charters  from  the  Crown,   and  other  express  Orders  in   Council,   deemed  hereby 
authorised  and  empowered  to  make  regulations,  and  such  rules  and  regulations  as 
were   necessary  for  the  enforcing  and  putting   in   due  execution   the  laws  of  the 
Island."     The  Appendix  also  contained  the  Order  in  Council  of  the  28th  of  March, 
1771,  confirming  the  Jersey  Code  of  laws  of  that  date,  and  extract  from  that  Code 
as  set  forth  in  the  petition  of  the  States  and  in  the  cases  ;  an  extract  from  an  Order 
in  Council,  dated  the  20th  of  April,  1774;  an  Act  of  the  States  of  Jersey,  of  the 
3rd  of  November,  1779,  made  in  accordance  with  the  last-mentioned  Order*  and  the 
Order  in  Council  of  the  3rd  of  December,  1779,  confirming  such  Act;  extracts  from 
the  Orders  in  Council  of  the  2nd  of  June,  1786  :  8th  of  August,  1787;  and  the  1st 
of  October,  1790;  from  the  Report  in   1847  of  Commissioners  on  the  State  of  the 
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Criminal  Law,  p.  66  ;  of  the  following  protest  of  a  minority  of  the  States  of  Jersey, 
dated  1792,  againsl  an  Act,  because  ii  "contravened  the  Constitution  of  the 
[aland,  requiring  that  the  people  should  be  deprived  of  one  of  their  Jurats  to  fulfil 
the  office  of  Lieutenant-Bailly,  contrary  to  the  Constitution  of  King  John,  which 
ordered  thai  there  must  be  a  Bailly  and  twelve  Jurats."  Extracts  from  Orders  in 
Council  of  the  23rd  of  May,  L816,  and  the  28th  of  June,  1830;  from  the  minutes  of 
the  proceedings  of  the  States  of  Jersey  on  the  30th  of  July,  1830;  petition  of  the 
Stairs  of  Jersey  to  the  [240]  Privy  Council,  dated  the  9th  of  October,  1830;  of  the 
minutes  of  the  proceedings  of  the  States  of  Jersey  of  the  13th  of  February,  and  the 
14th  of  March,  1839;  and  from  the  Report  of  a  Committee  of  the  House  of  Com- 
mons of  the  1  7i  li  of  June.  1835;  and  of  the  Commissioners'  second  Report  on  the 
State  of  the  Criminal  Law  in  the  Channel  Islands  (Guernsey). 

In  further  support  of  their  petition  and  case,  and  in  addition  to  the  documents 
contained  in  the  Appendix,  the  States  put  in  the  following  extracts  from  various 
Authors,  with  translations  (the  English  translations  relied  on  are  printed  here). 

.Merlin,  vol.  xviii.  s.  1,  p.  373  : — "To  whom  belongs  the  power  of  making  laws.' 
The  mode  of  exercising  that  power. 

Under  the  two  first  races  of  our  Kings,  the  legislative  power  resided  in  a  body 
which  was  presided  over  by  the  King,  and  composed  of  Prelates  and  Dukes,  or 
Counts,  since  called  Lords.     This  was  a  remnant  of  German  usages. 

•These  usages,  were  preserved  among  the  Franks  after  the  conquest  of  the 
Gauls.  We  see  that  since  the  time  of  Clovis,  a.d.  481,  the  nobles  of  the  Kingdom 
assembled  every  year  in  a  field  which  was  afterwards  called  the  'Champ  de  Mars.' 
because  these  Diets  were  held  in  the  month  of  March.  These  assemblies  had  several 
objects,  etc 

'•  At  the  head  of  the  laws  of  the  Germans,  we  read  that  they  were  reduced  to 
writing  in  the  time  of  Clotaire,  a.d.  558,  by  that  King,'  30  Bishops,  34  Dukes,  70 
Counts,  and  the  rest  of  the  people. 

"'  Childebert,  a.d.  511,  in  a  decree  regulating  justice  and  the  general  police  .of 
the  Kingdom,  said  that  he  [241]  had  made  these  Constitutions  with  the  nobles  of 
the  State,  '  Una  rum  nostris  optimatibus  pertractavimus,'  and  that  these  things 
had  been  regulated  by  him  and  the  great  vassals. 

Clotaire  II.,  in  an  edict  a.d.  615,  declared  that  that  law  had  been  deliberated 
upon  and  passed  by  him,  the  bishops,  the  nobles,  the  prvneipaux  lords  of  the  nation. 
and  the  faithful  or  vassals  of  the  Crown,  etc. 

"  The  King  himself  was,  for  his  private  actions,  subject  to  the  decisions  of  the 
Diet,  etc. 

"  Under  the  second  race  of  Kings,  a.d.  751  to  986.  the  General  Assemblies,  which 
had  been  interrupted  by  the  tyranny  of  some  of  the  Mayors  of  the  palace,  were  re- 
established. They  began  under  Pepin  le  Bref,  and  were  held  in  the  month  of 
May,  and  for  this  reason  named  the  Assemblies  of  the  month  of  May. 

"'  Charlemagne,  although  so  powerful,  did  not  hesitate  to  continue  them.  It 
was  there  he  made  those  celebrated  Ordinances  called  Capitularies,  because  they 
had  been  made  in  these  Assemblies  or  General  Chapters  of  the  nobles  of  the  king- 
dom." 

1'.  375.  "  It  was  well  conceived  thereby  that  the  King  could  not  then  order  any- 
thing of  himself  in  the  territories  of  his  vassals,  only  he  held  for  them  the  General 
Assemblies  or  pleniary  Courts,  where  the  peers  or  barons  sat  with  him." 

Loyseau.  Traiti  <lex  Sci//neuries,  eh.  iii.  s.  43: — "And  in  truth  it  is  very 
certain  that  anciently  in  France  taxes  and  other  subsidies  were  not  usual  and 
pi  rpi  tual  as  they  are  at  present,  but  they  were  levied  only  with  the  consent  of  the 
people,  and  so  Ion-  as  the  necessity  continued.  Therefore,  the  principal  [242] 
cause  fur  assembling  the  States  was  to  have  their  consent  to  some  new  lew;  and 
'ven  then  it  was  the  people  who  elected  those  who  were  to  levy  these  subsidies  and 
aids  (so  they  called  them,  because  the  people  voluntarily  aided  and  succoured  the 
King  in  his  Qecessity);  and  for  this  cause  they  still  call  'Elected'  those  who  make 
the  levies  in  each   province,"  etc. 

D'Aguesseau,  by  Pardessus,  vol.  ii.  p.  I  :  •'Without  wishing  to  go  back  to  the 
firsl  race  of  our  Kings,  a.d.  751  to  986,  whose  forms  and  usages  are  not  sufficiently 
known  to  us  perfectly  to  instruct  us  upon  this  point,  it  is  certain  that,  in  the  second, 
all  the  laws  which  remain  to  us  appear  to  have  been  proposed,  discussed,  and  adopted 
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in  those  solemn  Assemblies,  where  the  Bishops  and  the  Nobles  concurred  with  the 
King  to  form  rules  of  public  order  or  of  ecclesiastical  and  secular  duty,  which  were 
to  be  observed  in  the  kingdom. 

"  These  Assemblies  held  the  place  of  Parliaments,  or  rather  of  General  States 
of  the  kingdom;  and  there  was  not  then  a  tribunal  to  which  the  ordinances  and  the 
statutes  which  were  approved  there  could  be  addressed.  We  may  regard  these 
Assemblies  as  the  Councils  of  the  French  nation,  where  the  law  was  published  in 
the  presence  of  those  very  persons  who  had  passed  it,  and  where  legislation  and  the 
promulgation  of  the  laws  were  united. 

"  Each  Bishop,  Duke,  or  Count  took  away  a  copy  which  he  apparently  had 
published  in  his  own  territory,  and  whereof  he  enforced  the  execution,  as  also  those 
called  missi  dominici,  whose  functions  are  now  exercised,  at  least  in  part,  by  the 
Intendants. 

[243]  "  It  would,  therefore,  be  very  difficult,  not  to  say  impossible,  to  compare 
such  a  custom  with  what  was  adopted  after  the  cessation  of  those  General  Assem- 
blies, and  since  the  establishment  of  the  tribunals  which  have  been  called  Parlia- 
ments, after  the  example  of  those  which  were  formerly  held  in  the  Champ  de  Mars, 
although  their  authority  was  subject  to  it.  The  only  general  consequence  that  can 
be  deduced  from  this  form  of  legislation,  which  took  place  under  our  second  race  of 
Kings,  is,  that  it  has  always  been  thought  in  this  kingdom,  that  how  great  soever 
might  be  the  authority  of  the  King,  the  laws  which  interest  the  whole  State  could  not 
so  depend  upon  the  will  of  one  individual,  that  they  should  not  be  examined  by 
those  who  have  the  greatest  part  or  interest  in  their  execution,  and  who  are  charged 
to  watch  over  the  maintenance  of  public  order.  The  old  Parliaments  were  like  the 
General  Council  of  the  nation,  whose  advice  the  Kings  almost  always  took  and 
followed  in  whatever  concerned  legislation.  Did  they  diminish  thereby  the  authority 
of  their  laws,  or  did  they  strengthen  them,  on  the  contrary,  by  the  concurrence  of 
the  suffrages  of  those  who  were  to  see  them  observed?  This  is  a  question  which 
we  will  hereafter  examine ;  but  it  is  quite  certain  that  our  Kings  took  the  latter 
course,  that  of  consulting  the  Parliament  before  making  any  law.  To  admit  them 
into  the  secret  deliberations  and  the  Privy  Council  of  the  Legislator  was  no  doubt 
something  more  than  permitting  them  to  lodge  complaints  against;  the  incon- 
veniences of  the  law  before  its  registry. 

"  The  Kings  of  the  third  race,  a.d.  987  to  1328,  at  first  followed  nearly  the  same 
form  of  government  as  those  of  the  second,  so  far  as  concerns  legislation. 

[244]  "  We  find  several  of  their  Ordinances  which  appear  to  have  been  made 
by  the  Council  of  their  Barons  or  Peers,  with  the  great  officers  of  the  Crown.  And 
the  Baillies  and  Senechals  having  succeeded  in  a  great  part  to  the  functions  of  the 
ancient  Dukes  and  Counts,  it  was  the  custom,  during  a  long  period,  to  address  to 
them  directly  the  laws  that  the  Kings  had  made  by  the  advice  of  the  principal 
persons  of  their  kingdom. 

"  We  can  scarcely  doubt  that  when  the  Parliaments,  which  were  then  convoked 
once  or  twice  a  year,  were  assembled,  the  King  did  them  the  honour  to  consult  them 
respecting  the  new  laws  which  he  thought  it  expedient  to  make.  And  we  find  proofs 
of  this  custom,  not  only  in  the  time  when  each  Parliament  was  specially  convoked, 
but  even  since  they  were  made  permanent  in  the  reign  of  Philip  le  Bel,  and  that 
of  Philip  de  Valois." 

Le  Grand  Coustumier.  Prologue  premier.  "  And,  therefore,  because  the  laws 
and  ordinances  which  the  Princes  of  Normandy  established  by  their  great  wisdom, 
and  with  the  advice  of  the  prelates  and  nobles,  and  other  wise  men,  which  were  lot 
yet  defined  in  regular  Courts,  but  were  defective  through  various  readino-s,  so  that 
no  memory  was  held  of  the  ancient  ones;  but  they  were,  as  it  were,  foro'otten  •  J 
shall  endeavour,  for  the  common  good,  to  set  them  down,  and,  by  the  help  of  God, 
to  explain  them,  and  if  I  cannot  do  all,  I  shall  do  something,"  etc. 

Dictionnaire  de  Droit  Norman,  by  Houard,  Avocat  en  Parlement,  etc.  Vol.  ii. 
pp.  170,  1,  2  : — "  The  estates  under  the  Dukes  have  been  general  or  par-[245]4ieular 
according  to  circumstances;  that  is  to  say,  the  Assemblies  were  composed  of  all 
the  orders  of  England  and  of  Normandy,  or  else  of  a  single  Province  of  the  one 
uf  those  two  Sovereignties,  as  the  matter  might  interest  either  the  whole  dominion 
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of  the  Dukes,  who  were  at  the  same  time  Kings  of  Great  Britain,  or  simply  a 
portion  of  the  Provinces  under  their  dominion. 

••  The  most  ancient  of  their  General  Assemblies  whereof  any  acts  remain,  is 
that  which  was  held  at  Caen,  in  1042,  under  William  the  Bastard  ;  la  treve  de  Dieu 
led  to  it.  . 

"  Rollo,  the  first  Duke  of  Normandy,  wished  to  obviate  this  abuse,  and  not 
having  been  able  to  remedy  it  as  promptly  and  efficaciously  as  he  desired,  the  abuse 
subsisted  until  William  the  Bastard  took  the  reins  of  government.  He  assembled 
the  States,  and  the  only  remains  of  their  deliberations  is  the  law  of  the  Clergy, 
which  may  be  found  in  the  collection  of  the  Councils  of  Normandy  by  Dom  Bessin, 
by  which  the  Lords,  as  well  as  private  persons,  were  forbidden  to  undertake  any 
private  war  from  the  first  day  of  Advent  until  the  eighth  of  the  Epiphany,  during 
Lent,  and  in  the  interval  of  the  Rogation  days  of  Whitsuntide. 

"In  1061,  the  same  prince  held  the  Estates  at  Caen,  to  repress  the  licence  of  the 
Abbots  and  other  prelates,  to  regulate  the  hour  at  which  every  citizen  was  with  his 
family  to  retire  at  night,  and  to  prevent  nocturnal  robberies  which  were  committed 
with  impunity. 

"The  Estates  were  again  assembled  at  Lillebonne,  in  1066,  and  to  the  great 
men  of  the  State,  to  the  Bishops,  Counts,  and  Barons,  were  added  persons  of  [246] 
the  laity  distinguished  by  their  prudence  and  sagacity.  The  question  deliberated 
upon  was  the  conquest  of  England.  It  was  of  this  General  Assembly  that  Orderic 
Vital  speaks  (Book  IV.  p.  527),  and  in  which  the  Normans  were  exhorted  by  their 
Duke  to  live  together  in  concord  during  his  absence,  and  the  Bishops  to  induce  or 
bring  back  the  faithful  to  the  observance  of  the  holy  canons. 

"In  1080,  the  General  Assembly  of  the  Estates  of  Normandy  was- convoked  at 
the  same  place.  It  appears  that  it  was  principally  engaged  in  preserving  to  the 
clergy  the  privileges  of  their  churches. 

"  We  find  no  further  memorials  of  the  Estates  convoked  in  Normandy  and  in 
England  before  the  year  1094,  etc. 

"  The  Bishops,  the  Abbots,  and  all  the  principal  inhabitants  of  the  kingdom, 
assisted  at  those  Estates;  res  ad  episcoporum  abbatum  cunctorumque  regni  prim- 
cipum,  id  est,  magni  Concilii  definitiwem,  commendatwr. 

"The  Estates  were  again  assembled  in  1101,  to  deliberate  if  the  King  should 
marry  Matilda,  daughter  of  Malcolm  II.,  King  of  Scotland,  who,  during  some  time 
had  worn  the  veil  in  a  monastery;  upon  which  question  it  was  declared  that  the 
Princess,  not  having  taken  any  vows,  was  at  liberty  to  contract  marriage.  There 
is  no  mention  but  of  the  presence  of  the  clergy  and  nobles  in  that  General  Assembly. 
But  in  the  Acts  of  that  of  1107,  held  on  the  subject  of  the  dispute  about  investitures, 
upon  which  occasion  the  pastors  of  churches  in  Normandy  and  of  those  in  England 
had  been  interdicted,  we  read  that  the  Bishops,  Abbots,  Counts,  Barons,  optimates 
et  proeeres,  assisted  therein.  These  last  names  could  not  [247]  certainly  be  ap- 
plicable to  any  but  to  the  most  important  persons  of  the  various  bodies  of  the 
State,  over  whom  the  Counts  and  Barons  did  not  immediately  preside.  Now,  there 
are  no  degrees  inferior  to  those  dignities  except  Centeniers,  Deans,  Aldermen, 
Sheriffs,  Mayors,  or  notables  of  towns  and  freeholds,  that  is  to  say,  the  chiefs  of 
Hie  freemen  ;  whence  it  is  natural  to  infer  that,  under  the  expression  regni  principes, 
employed  in  the  General  Assembly  of  1094,  they  were  included,  as  also  the  Counts 
and  the  Barons,  as  being  all,  each  in  their  respective  orders,  the  principal  subjects  of 
ihe  kingdom,  regni  principes. 

"  It  was,  he  says,  a  custom  among  the  French,  that  their  Kings,  on  ascending  the 
throne,  should  ((invoke  an  Assembly  which  they  called  a  Parliament,  in  order  that  if 
there  were  anything  to  repeal,  or  to  add  to  the  ancient  laws,  that  should  not  be  done 
-mi  their  own  authority  without  having  taken  advice. 

"  In  the  course  of  th<  ir  reign,  these  Sovereigns  held  similar  Assemblies  in  such 
place  and  al  Buch  time  as  he  pleased  to  i  ame.  When  they  discussed  any  matters 
which  Interested  both  the  nobles  and  the  people,  in  order  that  every  one  might  have 
the  same  liberty  of  speech,  they  were  divided  into  two  chambers,  the  King,  the 
Bishops,  and  the  Princes,-  the  Abbots  sat  in  one,  and  the  representatives  of  the 
people  in  the  other;  these  latter  elected  a  man  of  weight  from  among  them  called 
Speaker,    who    proposed    the    matters   to   be   discussed,   collected   the   opinions,    and 

290 


JERSEY,  STATES  OF  (lX  RE)  [1853]  IX  MOORE,  248 

reported  to  the  order  of  the  clergy  and  nobility  what  his  own  order  had  decided. 
But  nothing  could  be  considered  as  determined  unless  the  majority  of  the  two 
Chambers  adopted  it,  and  the  King  confirmed  their  deliberation.  This  custom, 
adds  Vergile,  was  [248]  that  which  was  adopted  in  England  when  Henry  I.  quarrelled 
with  Louis  le  Gros.  This  statement  not  being  contradicted  by  any  of  the  records  or 
memorials  which  remain  of  the  Parliaments  or  Estates  held  either  in  France,  in 
the  Duchy  of  Normandy,  or  in  England,  in  the  twelfth  century ;  we  must,  therefore, 
consider  as  an  incontestable  point  that  from  thenceforth  the  Third  Estate,  '  Tiers 
Etat,'  had  the  right  of  sitting  and  voting  in  the  National  Assemblies.  Thus,  also, 
when  Henry  II.,  in  1155,  granted  the  Great  Charter  to  his  subjects,  it  was  addressed 
not  only  to  the  Bishops,  Abbots,  Counts,  and  Barons,  but  likewise  to  all  the  faithful, 
Fideles. 

"  Normandy  having  in  1201  come  again  under  the  domination  of  France,  our 
Kings  preserved  the  use  of  General  Assemblies.  Immediately  after  this  reunion  of 
our  Province  to  the  dominion  of  the  Crown,  Philip  Augustus  convoked  the  Bishops 
and  the  great  Lords  of  Normandy  with  those  of  the  other  parts  of  France.  But 
independently  of  the  Estates  of  the  kingdom  to  which  he  called  them,  he  allowed  them 
to  assemble  among  themselves  to  deliberate  upon  the  particular  customs  of  the 
province. 

'"  It  was  in  one  of  those  Assemblies  that,  in  1205,  the  Norman  customs  were 
recorded  upon  the  oath  of  the  Barons  in  this  form,"  etc. 

Godefroi,  p.  281 : — "  Now,  the  States  of  the  Duchy,  fearing  that  the  current 
money  might  be  altered  and  weakened,  had  made  an  agreement  with  their  first 
dukes  that  it  should  remain  in  its  full  value,  and  for  that  purpose  they  bound  them- 
selves to  pay  the  Duke  every  three  years  one  half-penny  for  every  hearth,  which  the 
costumier  calls  moneyage,  or  hearth-money." 

[249]  The  ratepayers  and  householders  of  the  Island  of  Jersey  also  put  in  a 
case  in  support  of  their  petition,  which  alleged  that  the  inhabitants  of  Jersey  had 
for  a  long  time  past  experienced  a  very  great  necessity  for  a  reform  in  the  judicial 
institutions  of  that  Island,  calculated  to  ensure  to  them  a  less  costly,  and,  above 
all,  a  more  expeditious  system  for  the  administration  of  justice;  which  want  had 
arisen  in  a  great  measure  from  the  large  increase  of  the  population  of  the  Island, 
which  had  nearly  trebled  itself  within  the  last  half  century. 

They  set  out  a  brief  sketch  of  the  constitution  of  the  Royal  Court,  and  of  its 
mode  of  procedure,  to  demonstrate  the  inefficiency  of  that  institution  to  meet  the 
wants  of  the  community,  or  effectually  to  deal  with  the  large  amount  of  business 
with  which,  from  the  variety  and  complexity  of  the  interests  arising  out  of  the 
present  state  of  the  Island,  it  is  necessarily  burdened.  The  Petitioners  affirmed 
that  in  their  opposition  to  the  registration  of  the  three  Orders  in  Council,  the 
States  had  met  with  the  sympathy  and  hearty  concurrence  of  the  great  mass  of  the 
inhabitants  of  the  Island,  who,  while  aware  of  the  benefit  which  would  probably 
result  from  many  of  the  provisions  contained  therein,  were  particularly  averse  to 
the  mode  in  which  those  benefits  were  to  be  conferred  ;  a  mode  which,  they  submitted, 
was  subversive  of  one  of  the  greatest  and  most  cherished  of  the  privileges  with 
which  the  favour  of  successive  sovereigns  had  rewarded  their  loyalty  and  fidelity, 
viz.  the  right  of  self-government.  But  that  whilst  unwilling  to  accept  even  a 
beneficial  change  at  the  expense  of  what  they  submitted  was  a  constitutional  right, 
the  people  of  Jersey  were  equally  solicitous  [250]  that  the  wants,  for  which  they  had 
sought  a  remedy  in  vain,  should  be  supplied,  and  that  the  abuses  from  which  they 
had  so  long  suffered,  and  against  which  they  had  so  often,  though  ineffectually, 
complained  to  the  authorities  of  the  Island,  should  be  redressed.  That  the  people  of 
Jersey  had  looked  to  the  States  to  award  them  this  redress,  hoping  that  that  body, 
awakening  to  a  sense  of  its  duty,  and  of  the  necessity  of  satisfying  the  wants  and 
wishes  of  the  people,  would  grant  those  reforms,  which  it  had  hitherto  so  pertina- 
ciously refused.  That  they  had  been  most  grievously  disappointed  in  this  expecta- 
tion, and  the  modifications  in  the  judicial  and  police  system,  as  introduced  by 
the  six  Acts  already  alluded  to,  combined  with  the  ungracious  and  reluctant  manner 
in  which  these  slight  concessions  had  been  made,  had  failed  to  satisfy  the  people : 
and  that  this  dissatisfaction  was  expressed  at  numerous  meetings  of  the  electors. 
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ratepayers,  and  householders  of  the  whole  Island,  and  was  embodied  in  resolutions 
which  were  there  Bel  forthj  and,  in  conclusion,  they  submitted,  that  the  points  to 
which  they  particularly  desired  humbly  to  direct  their  Lordships'  attention  were  the 

following:  — 

First.  The  imperative  necessity  of  establishing  a  small  debts  Court,  and  a  tri- 
bunal for  the  repression  of  petty  offences,  in  the  Island  of  Jersey. 

Second.  The  very  general  and  decided  wish  of  the  inhabitants  of  the  Island,  that 
these  Courts  should  be  totally  distinct  from  the  Royal  Court,  and  that  the  Judge 
or  Judges  and  other  functionaries  employed  therein  should  be  remunerated  by 
means  of  fixed  salaries,  and  not  by  fees,  as  is  the  practice  in  the  Royal  Court,  and 
recommended  in  the  Acts  of  the  States. 

[251]  Third.  The  aversion  of  the  people  of  Jersey  to  the  mode  in  which  the 
three  Orders  in  Council  had  been  obtained  and  promulgated. — The  dissatisfaction 
which  the  confirmation  of  these  Orders  would  cause,  with  very  few  exceptions,  among 
the  natives  particularly. — Their  extreme  attachment  to  the  course  which  for  a  very 
long  period  had  been  uniformly  followed,  of  allowing  all  legislative  enactments,  and 
particularly  such  as  modify  the  constitution  and  particular  laws  and  customs  of  the 
Island,  to  originate  with  the  States. — The  defective  and  incomplete  provisions  con- 
tained in  these  Orders,  and  particularly  the  objectionable  nature  of  the  tariff  of  the 
expenses,  which  appeared  to  be  unreasonably  high. 

Fourth.  The  insufficiency  of  the  Acts  of  the  States  to  meet  the  wants  and  wishes 
of  the  people.  The  impropriety  of  making  the  new  Courts  created  by  two  of  these 
Acts,  in  some  measure  a  dependency  of  the  Royal  Court,  by  selecting  the  Judge  and 
Advocates  from  that  tribunal.  The  disadvantage  of  paying  the  Judge  and  officers 
of  the  small  debts  Court  by  means  of  fees,  a  mode  which  would  hereafter  prove  an 
obstacle  to  reform,  and  particularly  to  a  reduction  of  the  expenses,  should  such  a 
measure  be  found  necessary  or  advantageous. — The  impolicy  of  making  the  Bailly, 
Lieutenant-Bailly,  or  one  of  the  Jurats,  fulfil  the  office  and  duties  of  Judge  of  the 
new  Civil  and  Criminal  Courts,  such  a  course  being  calculated  to  impair  the  efficiency 
of  the  Royal  Court,  and,  therefore,  to  nullify  in  a  great  measure  the  advantages 
which  the  creation  of  the  other  Courts  was  intended  to  produce ;  because,  while  the 
Bailly  was  administering  justice  in  the  inferior  Courts,  the  Royal  Court  could  not 
sit;  and  if  a  Jurat  was  appointed  as  Judge,  the  latter  tribunal  [252]  would  neces- 
sarily be  deprived  of  one  of  the  most  able  and  experienced  of  its  members,  to  the 
detriment  of  the  suitors  there:  moreover,  in  many  instances  the  full  Court,  or  Court 
of  appeal,  would  probably  be  prevented  from  acting,  since  even  at  the  present  time, 
with  the  full  complement  of  Judges  in  office,  it  frequently  happened  that  through 
the  sickness,  infirmities,  or  absence  from  the  Island  of  several  of  them,  a  sufficient 
number  of  them  could  not  be  brought  together  for  the  purpose.  The  imperfect 
nature  of  many  of  the  articles  of  the  Acts,  the  absurdity  and  injustice  of  others, 
and  their  general  inadequacy  to  attain  the  object  in  view.  The  extension  of  the 
jurisdiction  of  the  Court  for  the  recovery  of  small  debts  to  all  cases  where  the  sum 
claimed  did  not  exceed  £15,  including  arrears  of  ground-rents  when  the  rent  itself 
is  not  in  dispute,  parish  rates,  tithes,  bonds,  dowers,  and  annuities. 

Fifth.  The  anxious  desire  of  the  people  of  Jersey  that  Her  Majesty  in  Council 
might  be  graciously  pleased,  while  rejecting  the  above-mentioned  Acts  of  the  States, 
not  to  insist  on  the  registration  of  the  Orders  adverted  to,  but  to  refer  back  the 
subject  to  the  States  for  reconsideration,  in  conformity  with  the  practice  hitherto 
adopted  by  Her  Majesty's  predecessors,  of  permitting  all  legislative  measures  con- 
nected with  the  Island  to  proceed  from  the  people  themselves  as  represented  by  the 
States,  but  at  the  same  time  to  issue  Her  Royal  recommendation  to  that  Assembly 
to  prepare  and  send  up  withoul  delay,  for  examination  and  approval,  enactments 
consonant  to  the  wishes  of  the  inhabitants,  establishing  a  Court  or  Courts  for  the 
recovery  of  small  claims  and  demands,  and  for  the  repression  of  petty  offences,  and 
the  preliminary  exa-[253]-mi nation  of  accused  persons,  the  Judge  or  Judges,  and 
other  officers  of  such  Courts,  to  be  paid  by  fixed  salaries,  and  not  through  the  medium 
of  fees. 

The  case  put  in  by  the  forty-nine  Petitioners,  in  support  of  their  petition, 
affirmed  that  the  States  had  acted  in  an  illegal  and  unconstitutional  course,  in 
refusing  to  register  the  Orders  in  Council,  so  as  to  give  them  the  force  of  law  in  the 
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Island ;  that  they  registered  them  only  provisionally,  which  had  the  effect  of  suspend- 
ing the  operation  of  the  Orders;  and,  then  by  treating  them  as  inoperative,  pro- 
ceeded themselves  to  pass  certain  Acts,  subject  to  the  approval  of  the  Queen  in 
Council,  relating  generally  to  the  same  matters  to  which  the  Orders  in  Council 
applied. 

And,  in  answer  to  the  petition  of  the  States,  they  alleged  that  although  the  States 
merely  prayed  for  a  recal  of  the  Orders  in  Council,  so  that  they  might  be  at  liberty 
to  adopt  certain  legislative  measures,  they  in  effect  denied  the  right  of  the  Queen  in 
Council  to  issue  any  such  Orders,  or  any  Orders  in  Council  at  all  in  the  nature  o. 
laws  for  the  government  of  the  Island  of  Jersey,  which  had  not  first  originated  with 
the  States,  and  been  afterwards  submitted  to  the  Queen  in  Council  for  Her  Royal 
sanction.  That  they  thus  sought  to  constitute  themselves  the  sole  judges  of  what 
legislative  measures  ought  to  be  initiated,  and  to  limit  the  authority  of  the  Crown 
to  a  mere  approval  or  disapproval  of  such  measures  as  should  from  time  to  time 
be  submitted  by  the  States  to  its  consideration,  and  the  Petitioners  submitted  that 
this  was  not  in  accordance  with  the  constitutional  law  of  Jersey.  They  contended 
that  the  States  had  no  legislative  power  or  functions  in  the  proper  sense  of  the 
word ;  and  al-[254]-though  it  might  be  admitted  that  the  States  had  the  power  of 
originating  certain  provisional  laws  or  Ordinances  which  possess  permanent 
authority  only  when  they  have  received  the  sanction  of  the  Queen  in  Council,  yet 
the  Petitioners  denied  that  the  States  had  even  in  such  matters  more  than  a  con- 
current right  with  the  Crown,  and  they  contended  that  in  all  cases  the  Crown  has 
the  power,  although  in  some  it  may  not  have  the  exclusive  power,  of  originating 
legislative  measures  for  the  Island  of  Jersey.  They  further  contended  that  when  the 
Crown  exercised  the  power  or  right,  and  issued  an  Order  in  Council,  in  the  nature 
of  a  legislative  enactment  applicable  to  Jersey,  it  is  the  duty  of  the  States  to  register 
such  Order,  and  that  they  cannot  lawfully  refuse  so  to  do.  In  support  of  their  case, 
and  to  show  the  long  course  of  precedent  and  usage  on  the  subject,  they  referred  to 
various  documents;  and  quoted  the  following  passage  from  the  Report  of  the  Com- 
missioners appointed  by  Her  Majesty  to  inquire  into  the  Criminal  laws  in  force  in 
the  Channel  Islands,  which  Report  was  presented  to  both  Houses  of  Parliament  in 
the  year  1847,  and  which  was  as  follows: — "By  the  Norman  law  the  Duke  had 
supreme  legislative  power.  The  form  which  this  authority  now  assumes,  is  that  of 
the  Orders  of  your  Majesty  in  Privy  Council;  and  this  has  been  the  course  for 
several  centuries.  The  Orders  in  Privy  Council  are  registered  by  the  Royal  Court, 
and  are  not  binding  as  law  until  such  registration  has  taken  place.  This  is  so  settled 
by  an  article  in  the  Code  of  1771.  The  Orders  in  Council  always  now  contain  a 
specific  command  that  they  shall  be  registered.  It  is  however  declared  by  the 
same  Code  that  it  is  competent  to  the  Royal  Court,  in  any  case  where  the  Order 
ap-[255]-pears  to  be  contrary  to  the  charters  and  privileges  of  the  Island,  or 
burthensome  (onereux),  to  suspend  the  registration  until  the  pleasure  of  the  Crown 
be  further  taken  ;  though  if  the  Crown  does  not  withdraw  the  Order  it  must  be 
registered."  That  the  Order  by  the  King  in  Council  of  the  28th  of  March,  1771, 
quoted  by  the  States  in  their  case,  which  enacted,  "  That  no  Laws  or  Ordinances 
which  may  be  made  provisionally,  or  in  view  of  being  afterwards  assented  to  by 
His  Majesty  in  Council,  shall  be  passed  but  by  the  whole  Assembly  of  the  States  of 
the  said  Island,  and  with  respect  to  such  provisional  Laws  and  Ordinances  so  passed 
by  them,  that  none  shall  be  put  or  remain  in  force  for  any  longer  time  than  three 
years,  but  that  the  same  upon  its  being  represented  by  the  States  to  His  Majesty, 
that  they  are  found  by  experience  to  be  useful  and  expedient  to  be  continued,  shall, 
having  first  obtained  His  Majesty's  royal  sanction,  and  not  till  then,  be  inserted 
and  become  part  of  the  Code  of  the  political  laws  of  the  said  Island ;"  and  contended 
by  the  States  as  expressly  recognising  and  confirming  their  power  "to  originate 
and  discuss  all  laws  intended  to  be  made  for  the  government  of  the  Island  before 
receiving  the  Royal  sanction ;"  the  Petitioners  submitted,  admitted  of  no  such 
inference.  That  assuming  that  some  Laws  or  Ordinances  of  a  provisional  nature 
may  originate  with  the  States,  it  enacts  that  even  these  shall  only  have  a  temporary 
force  for  a  period  not  exceeding  three  years,  and  must  obtain  the  Royal  sanction 
before  they  become  part  of  the  Code  of  the  Island.  That  the  right  to  make  temporary 
regulations  was  very  different  from  the  right  to  make  permanent  laws.     The  former, 
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as  they  the  petitioners  contended,  were  within  the  province  of  the  States,  but  not  the 
latter'  whirl.  [256]  ought,  according  to  immemorial  usage,  to  emanate  in  the  first 
instance  from  the  Crown,  in  the  shape  of  Orders  in  Council,  and  have  a  binding 
effect  given  to  them  by  being  registered  by  the  States.  That  the  true  nature  of 
so-called  legislative  power  of  the  States  was  described  in  the  work  by  Dr.  Sbebbeare, 
on  the  Laws  and  Constitution  of  Jersey,  who  lays  it  down  that  "  The  States  may 
mak.-  occasional  Ordinances  and  temporary  Acts  for  the  raising  of  small  sums  of 
bioney  for  their  common  utility,  and  they  may  enact  orders  for  the  suppression  of 
immorality  and  irreligion;  for  prohibiting  whatever  may  prove  injurious  to  the 
Commonwealth  in  matters  of  inferior  moment;  for  the  support  of  the  poor,  the 
preservation  and  repair  of  the  high  roads,  and  other  insular  concerns  of  a  similar 
kind.  15ut  they  are  not  authorised  to  enact  Ordinances  which  may  touch  the  King's 
prerogative,  nor  the  rights,  privileges,  and  properties  of  their  fellow  subjects,  or 
such  as  derogate  or  deviate  from  the  Norman  laws,  as  they  are  delivered  and  ex- 
plained by  Rouille  and  Terrien,  nor  the  Orders  of  the  Queen  in  Council  transmitted 
to  that  Isle.  Every  act,  therefore,  which  is  repugnant  to  anything  contained  in 
those  jurisprudential  writers,  to  the  Orders  in  Council,  or  to  their  ancient  customs, 
unless'  it  be  confirmed  by  the  authority  of  Her  Majesty,  is  still-born,  and,  though  it 
bear  the  form  of  a  legislative  institute,  is  void  of  animation  and  activity."  And, 
that  in  Falle's  account  of  the  Island  of  Jersey,  which  is  quoted  as  an  authority  by  the 
States,  that  author,  speaking  of  the  Channel  Islands,  says: — "  In  short  these  Islands 
are  properly  a  peculiar  of  the  Crown  of  England  ;  and  as  in  England  the  Legislature 
is  the  Sovereign  with  his  two  Houses  of  Parliament,  so  here  'tis  the  same  Sovereign 
with  his  [257]  most  honourable  Privy  Council."  And  immediately  following  the 
very  passage  of  the  same  author,  cited  by  the  States  in  their  favour,  occurs  the 
following: — "  Nor  have  the  States  a  power  of  themselves  to  create  new  subsidies  or 
imposts,  but  only  upon  extraordinary  emergencies,  when  the  safety  and  defence  of 
the  Island  requires  it.  or  application  must  be  made  to  the  King  by  persons  sent  over 
at  the  public  charges,  to  levy  what  they  judge  sufficient  for  these  purposes,  by 
fixed  and  equal  proportions,  according  to  the  ancient  rate." 

The  Petitioners  then  proceeded  at  considerable  length  to  observe  on  the  con- 
stitution granted  by  King  John,  by  which  the  present  Royal  Court  and  the  Jurats 
are  created,  and  examined,  the  comparative  merits  of  the  Orders  in  Council,  and 
the  Acts  passed  by  the  States  to  supersede  and  in  lieu  of  the  Orders  passed  by  Her 
Majesty  in  Council,  and  in  conclusion  they  submitted  that  the  Bills  proposed  by  the 
States  fell  short  in  their  provisions  of  the  Orders  they  were  intended  to  supplant, 
and  would  do  little  to  supply  the  wants  or  remedy  the  abuses  which  occasioned  the 
issuing  of  those  Orders.  That  they  were,  moreover,  framed  with  such  vagueness 
of  language,  and  inaccuracy  of  expression,  as  would  inevitably  lead  to  great  un- 
certainty and  confusion  in  practice,  and  that  they  would,  from  their  incomplete- 
di  as,  in  a  great  measure,  fail  to  effect  even  those  objects  for  which  they  professed 
to  have  been  passed  ;  that  even  supposing  that  the  Acts  of  the  States  were,  if  passed 
into  laws,  likely  to  be  as  beneficial  and  remedial  as  the  Orders  in  Council,  the 
Petitioners  submitted  that  the  result  of  cancelling  or  recalling  the  latter  would  be. 
not  to  give  the  people  of  Jersey  the  supposed  benefit  of  the  Acts,  but  to  deprive  them 
altogether  of  the  reforms  [258]  which  both  the  Orders  in  Council  and  the  Acts  of 
the  States  professed  to  contemplate.  For  that  the  States  had  not  the  power  which 
they  claimed,  of  originating  those  measures,  and,  if  the  Orders  were  recalled,  the 
result  would  not  follow  which  they  mentioned  in  the  prayer  of  their  petition,  namely, 
that  they  would  be  "at  liberty  to  adopt  such  legislative  measures  as  might  be  neces- 
sary and  in  harmony  with  the  existing  institutions  of  the  Island;"  but.  that  the 
inhabitants  of  Jersey  must  wait  until  it  should  please  Her  Majesty  to  issue  fresh 
Orders  in  Council,  when,  judging  from  the  past  conduct  of  the  States,  there  was 
every  reason  to  believe  that  they  would  refuse  to  register  such  Orders,  and  thus  the 
inhabitants  of  Jersey  would  be  for  an  indefinite  period  deprived  of  the  benefits  of 
reform  which  it  had  been  the  gracious  intention  of  Her  Majesty  in  Council  to  secure 
t<>  them  :  that,  in  short,  from  the  conduct  of  the  States  in  this  matter,  it  was  clear 
to  them  the  Petitioners,  that  that  body  contested  Her  Majesty's  prerogative  to 
issue  Orders  in  Council  for  the  Government  of  the  Island  of  Jersey,  according  to 
what  the  Petitioners  maintained  was  the  undoubted  right  of  the  Crown,  and  that 
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the  States  wished  to  make  all  legislative  measures  originate  with,  and  depend  upon, 
themselves.  The  Petitioners,  therefore,  hoped  that  the  prayer  of  the  petition  of 
the  States  might  be  rejected,  and  that  Her  Majesty  in  Council  would  be  graciously 
pleased  to  issue  Her  peremptory  order  to  the  States  to  register  forthwith  the  Orders 
in  Council,  bearing  date  the  11th  of  February,  1852,  for  the  following  amongst  other 
reasons : — 

First.  Because  it  was  the  undoubted  prerogative  of  the  Queen  in  Council  to 
issue  Orders  for  the  Government  of  Jersey,  and  it  was  the  bounden  duty  of  the  [259] 
States  to  register  such  Orders,  in  order  that  they  might  acquire  the  force  of  law  in 
that  Island. 

Second.  Because  the  States  of  Jersey  had  not  the  power  to  originate  such  legis- 
lative measures  as  are  embodied  in  the  Acts  alluded  to  in  their  petition,  and  such 
Acts,  therefore,  even  if  unobjectionable  in  themselves,  must  remain  inoperative. 

Third.  Because  the  Orders  in  Council,  dated  the  11th  of  February,  1852,  were 
much  better  adapted  to  effect  the  reforms  admitted  to  be  necessary,  than  the  Acts 
of  the  Stat  s,  which  were  wholly  inadequate  for  that  purpose. 

Fourth.  Because  the  wish  of  a  large  body  of  the  most  influential  and  dis- 
interested inhabitants  of  Jersey  was  in  favour  of  adopting  the  Orders  in  Council, 
in  preference  to  the  Acts  of  the  States,  and  they  were  anxious  that  the  Orders  should 
be  registered,  and  obtain  the  force  of  law. 

Two  other  petitions  were  presented  to  Her  Majesty,  one  by  the  Bailiff  and  Chief 
Magistrate  of  the  Island  of  Jersey,  praying  for  compensation  for  the  loss  of  fees, 
which  he  would  sustain  if  some  of  the  proposed  Acts  of  the  States  should  become 
law  ;  and  another  petition  from  the  Greffier  of  the  Koyal  Court  of  Jersey,  to  the 
like  purpose  and  effect. 

These  petitions  were  also  referred  by  the  Crown  to  the  Committee. 

Sir  Frederick  Thesiger,  Q.C.,  Mr.  R.  Palmer,  Q.C.,  and  Mr.  Mackeson.  appeared 
for  The  States. 

Mr.  Dryden,  for  the  forty-nine  Petitioners;  and  Mr.  Collier,  for  the  other  Peti- 
tioners, the  ratepayers  and  householders  of  the  Island. 

[260]  The  question  of  the  legality  of  these  Orders  was,  in  the  first  instance, 
directed  to  be  argued. 

Sir  Frederick  Thesiger,  Q.C.,  and  Mr.  R.  Palmer,  Q.C.,  were  thereupon  heard  on 
behalf  of  the  States  :  and  Mr.  Dryden,  on  behalf  of  the  forty-nine  Petitioners. 

The  States  contended,  that  by  the  constitution  of  the  Island  of  Jersey  they  were 
a  legislative  body,  and  that  the  assumption  of  the  Crown  to  make  Orders  in  Council 
having  the  effect  of  law  in  the  Island,  without  their  concurrence,  was  an  infringe- 
ment of  their  privileges  and  subversive  of  their  rights;  as  the  Crown  had  no  such 
absolute  legislative  power,  and  could  only  make  laws  or  impose  taxes  with  the  con- 
sent of  the  inhabitants  represented  by  the  States  in  their  Assembly,  from  whom  such 
laws  emanated  in  the  first  instance;  and  they  argued,  that  as  Jersey  was  never 
conquered  nor  colonized  by  England,  Jersey  being  originally  part  of  the  Dukedom 
of  Normandy,  and  annexed  at  the  Conquest  by  William  to  England,  the  Sovereigns 
of  this  country,  if  they  ever  possessed  the  sole  power  of  legislating  for  the  Island, 
had  parted  with  that  power  upon  the  grant  of  the  constitution  by  King  John. 
Falle's  "  History  of  Jersey,"  p.  222  (Durell's  Edit.) ;  and,  that  the  Crown  could  not 
afterwards  exercise  any  absolute  power  over  that  constitution.  Campbell  v.  Hall 
(2  Cowp.  204). 

The  Petitioners,  the  ratepayers  and  householders,  supported  this  argument  of 
The  States. 

The  argument  of  the  forty-nine  Petitioners  was,  [261]  that  the  States  had  no 
such  exclusive  rights  of  legislating  as  they  claimed,  and  they  submitted  that  the 
Crown  alone  had  full  power  by  force  of  the  prerogative  to  make  such  Orders.  They 
contended,  also,  that  registration  by  the  Royal  Court  was  not  necessary  to  give 
validity  to  the  Orders  in  Council,  the  only  object  of  such  registration  being  to  pre- 
serve a  record  and  to  give  public  notice  of  the  making  of  them,  that  the  people  of 
the  Island  might  conform  thereto.  Upon  this  point,  Orders  in  Council  of  21st  May, 
and  17th  December,  1679;  Jersey  Code,  1771;  and  Order  in  Council,  21th  Feb- 
ruary, 1802,  were  referred  to. 

The  principal  authorities  referred  to  on  both  sides  respecting  the  constitutional 
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rights  of  the  Crown,  and  the  States,  were  those  already  stated  and  contained  in  the 
petitions,  cases,  and  appendices.  They  also  referred  to  Sismondi,  "  Hist,  des 
Francois,"  vol.  ii.  pp.  278-9,  ib.,  vol.  iii.  p.  218;  Guizot,  "  E stats  sur  VHistoire  de 
France,"  pp.  219,  242,  I'll  ;  Guizot,  "  Eistovre  des  Origynes  du  Goiwemement  re- 
tatif  en  Europe,"  vol.  i.  pp.  284-5 ;  Guizot,  "Civilisation  en  Europe,"  p.  280; 
Guizot,  "Civilization  en  France,"  vol.  ii.  p.  210,  vol.  iv.  p.  190;  Hallam,  "Hist,  of 
Europe  in  the  Middle  Ages,"  vol.  i.  pp.  213-4,  25:?  note  (6th  Edit.),  ib.  Supp.  notes 
L67,  179;  Hoiiard.  " Traitis  swr  Us  Coutumes,  Angio-Normands,"  vol.  i.  pp.  378, 
384  :  Hoiiard.  "  Dtetionnadre  de  la  Goubwme  de  Normandie,"  vol.  ii..  Art.  "  Etats," 
p.  I7(>:  " Dudon  de  St.  Quinton,"  "Duchesne,"  pp.  81-5-6,  506;  "Concilia  Roto- 
magensis  Provincial,"  by  Dominus  Guillelmus  Bessin,  pp.  39,  48,  49,  67,  79,  80,  90; 
•  Orderic.  Vital,"  lib.  iii.,  v.,  xi.,  xii.  ;  Du  Moulin's  "Hist,  of  Normandy,"  pp.  83, 
129,  1 17.  307,  1:03,  101,  416,  440;  "  Le  Grand  Coustwmder,"  caps.  x.  [262]  fo.  20,  xi., 
xv.  fo.  24,  25,  \xiv.  fo.  35,  gloss,  lv.  fo.  77  ;  Martin's  "  Histovre  de  France,"  vol.  iv.  pp. 
559,  560  :  "  Letter  of  King  Edward  III.,  a.d.  1351 ;  "  "  Ordinances  of  King  Henry 
VII..  a.d.  1495,"  Arts.  8,  15,  28;  Terrien,  B.  II.,  cap.  vii. ;  Falle's  "History  of 
v,"  pp.  157,  162-3;  "  Le  Geyt,"  vol.  iv.  pp.  348,  355,  373,  391,  385-6,  388. 

No  judgment  was  pronounced,  but  the  report  made  by  their  Lordships  to  Her 
Majesty  in  Council,  dated  the  3rd  of  December,  1853,  after  stating  the  nature  of 
the  reference,  and  the  Orders,  Acts,  and  Petitions,  was  to  the  following  effect:  — 
Their  Lordships,  in  obedience  to  your  Majesty's  said  Order  of  reference,  did,  on 
the  30th  of  November  last,  and  on  the  1st  and  2nd  of  this  instant,  and  on  this  day, 
take  the  said  Petitions  and  Acts  into  consideration,  and  heard  Counsel  at  great 
length,  in  respect  of  the  allegations  set  forth  in  the  said  petitions,  and,  with  respect 
to  the  Orders  in  Council  of  the  11th  of  February,  1852,  although  they  appear  to 
their  Lordships  in  their  main  provisions  well  calculated  to  improve  the  administra- 
tion of  justice  in  Jersey,  yet,  as  serious  doubts  exist  whether  the  establishment  of 
such  provisions  by  your  Majesty's  prerogative  without  the  assent  of  the  States  of 
Jersey  is  consistent  with  the  constitutional  rights  of  the  Island,  their  Lordships 
have  agreed  to  report  their  opinion  to  your  Majesty,  that  it  may  be  expedient  for 
your  Majesty  to  revoke  the  said  Orders. 

That  as  regards  the  Acts  of  the  States,  although  they  do  not  in  all  respects  carry 
the  provisions  of  the  said  Orders  in  Council  into  full  effect,  and  though,  with 
respect  to  the  appointment  of  the  Judge  of  the  new  Courts,  it  might  in  the  opinion 
of  their  Lordships  lie  an  improvement  of  the  Acts  of  the  States  if  the  ap-[263]-point- 
ment  of  the  Judge  were  vested  in  your  Majesty,  and  such  appointment  were  not 
confined  necessarily  to  members  of  the  Royal  Court,  yet  as  such  Acts  do  to  a  con- 
siderable extent  carry  into  effect  substantially  the  provisions  of  the  said  Orders  in 
Council,  and  the  benefit  thereby  conferred  on  the  Island  may  by  further  Acts  of 
the  States,  with  your  Majesty's  sanction,  be  extended,  their  Lordships  humbly  report 
their  opinion  to  your  Majesty,  that  it  may  be  proper  to  give  your  Majesty's  assent 
to  the  said  Acts. 

The  above  report  of  the  Committee  was  confirmed  by  an  Order  in  Council,  dated 
the  29th  of  December,  1853,  as  follows  : — "  Her  Majesty  having  taken  the  said  report 
into  consideration,  is  pleased,  by  and  with  the  advice  of  Her  Privy  Council,  to 
approve  of  what  is  therein  proposed,  and  to  recall  and  revoke  the  three  Orders  in 
Council  of  the  11th  of  February,  1852,  and  they  are  hereby  by  Her  Majesty  recalled 
and  made  null  accordingly;  and  Her  Majesty  is  hereby  further  pleased  to  declare 
Her  approbation  of  the  six  Acts  passed  by  the  States  of  the  Island  of  Jersey  on  the 
16th  and  17th  of  August,  1852,  and  to  confirm  and  ratify  the  same,  and  they  are 
hereby  finally  confirmed,  enacted,  and  ratified  accordingly.  And  Her  Majesty  is 
further  hereby  pleased  to  direct  that  this  Order,  together  with  the  said  six  Acts, 
be  entered  upon  the  Registry  of  the  Island  of  Jersey,  and  observed  accordingly] 
and  the  Lieutenant-Governor  or  Commander-in-Chief  for  the  time  being  of  Her 
Majesty's  [sland  of  Jersey,  the  States,  the  Bailiff,  and  Jurats  of  the  Royal  Court, 
and  all  others  Her  Majesty's  subjects  within  the  Island  of  Jersey,  are  to  take  notice 
of  Her  Majesty's  pleasure  herein  signified,  and  govern  themselves  accordingly." 

[Mews'  Dig.  tit.  COLONY;  II.  Particular  Colonies;   13.  Jersey  and  Guernsey; 
b.  Constitution.     <,.C.  with  full  annotation,  in  8  St.  Tr.  (N.S.)  285.] 
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[264]  ON  APPEAL  FROM  THE  COURT  OF  CHANCERY  AT  JAMAICA. 

HENRY  TURNER,— Appellant;    ALEXANDER  BARCLAY,— Respondent  * 

[July   12,   1854]. 

A.,  by  Bond,  in  consideration  and  contemplation  of  marriage,  bound  himself  in 
a  certain  sum,  for  the  purposes  of  his  intended  marriage  settlement,  to  mort- 
gage certain  estates  "  and  properties  and  the  lands  thereto  belonging,  and 
their  respective  appurtenances  "  in  the  Island  of  Jamaica,  of  which  he  was 
seised  in  fee,  and  to  raise  a  certain  sum  by  way  of  settlement.  By  a  mort- 
gage by  way  of  settlement,  in  pursuance  of  such  Bond,  A.  mortgaged,  inter 
alia,  the  said  estates  and  penns,  and  appurtenances,  and  "  all  and  every  the 
cattle,  stock,  and  plantation  implements." 

Held  (reversing  the  decree  of  the  Court  of  Chancery  in  Jamaica),  that  cattle 
and  stock  upon  the  estate  and  penns  were  not  included  in  the  Bond,  and  that 
though  the  mortgage  deed,  made  in  pursuance  of  such  Bond,  was  by  way  of 
marriage  settlement,  vet  it  could  not  enlarge  the  provisions  of  the  Bond  [9 
Moo.  P.C.  285]. 

Cattle  and  stock  upon  a  plantation  or  penn  in  Jamaica,  are,  by  the  law  of  the 
Island,  personal  estate,  and  not  affixed  to  the  freehold  [9  Moo.  P.C.  285]. 

The  cases  of  Lushi.ngton  v.  Sewell  (1  Sim.  -135),  and  Stewart  v.  Garnett  (3  Sim. 
398),  observed  upon,  and  distinguished  as  relating  to  devises  by  Will  [9  Moo. 
P.C.  275,  276,  284]. 

This  was  an  appeal  from  a  judgment  of  the  Yice-Chancellor  of  Jamaica,  made 
on  a  cause  petition,  in  the  nature  of  an  original  Bill  (under  the  Jamaica  Act,  15th 
Vict.,  c.  16),  presented  by  the  Respondent,  by  which  it  was  held,  that  the  cattle  and 
stock  upon  certain  plantations  and  penns  of  Thomas  McNeel,  in  that  Island,  called 
New  Galloway,  Caledonia,  and  Petersville,  were  primarily  charged  with  the  sum  of 
£5000  and  interest,  under  a  Bond  to  the  [265]  Respondent  and  the  other  trustees  of 
the  marriage  settlement  of  McNeel,  in  preference  to  a  mortgage  of  the  Appellant. 
who  claimed  thereunder  a  prior  charge  upon  the  cattle  and  stock. 

In  the  year  18-12,  a  marriage  was  agreed  upon,  and  afterwards  solemnized, 
between  McN<  el  and  Bathia  Barclay.  At  the  time  of  the  agreement  for  the  mar- 
riage. McNeel  was  seised  in  fee  simple  of  a  plantation,  or  sugar  estate,  in  the  parish 
of  Westmorland,  in  the  Island,  called  New  Galloway,  subject  to  the  residue  unex- 
pired of  two  several  terms  of  1000  years  and  1500  years,  then  vested  in  William 
Kemble,  in  trust  for  McNeel  and  his  heirs,  and  to  attend  the  inheritance, — also  of 
two  penns  in  the  same  parish,  respectively  called  Caledonia  and  Petersville.  Pre- 
viously to,  and  in  contemplation  and  consideration  of,  the  intended  marriage, 
McNeel.  by  his  Bond,  dated  the  25th  of  January,  1842,  became  bound  to  the  Re- 
spondent and  William  James  Harvey,  James  Lawson,  and  John  Ranken,  therein 
described,  in  the  sum  of  £10,000  sterling,  to  be  paid  to  them,  their  executors, 
administrators,  and  assigns,  in  default  of  the  condition  thereinafter  written  ;  and 
the  Bond  after  reciting  that  upon  the  treaty  for  the  intended  marriage,  McNeel, 
as  a  provision  for  his  intended  wife  and  the  issue,  if  any,  of  the  marriage,  and  in 
lieu  and  satisfaction  of  all  dower  to  which  his  wife  might  otherwise  become  entitled 
out  of  his  real  estate,  had  agreed  within  a  convenient  time  for  such  purpose,  and 
in  the  manner  thereinafter  provided,  to  secure  the  sum  of  £5000  sterling,  with 
interest  at  6  per  centum,  from  the  date  of  the  celebration  of  the  marriage",  to  be 
paid  to  the  Respondent  and  to  the  other  trustees  upon  such  trusts,  for  the  benefit  of 
the  intended  wife  and  children  of  McNeel,  as  therein  [266]  particularly  recited  ; 
it  was  further  agre :d  by  McNeel,  "  That  the  said  principal  sum  and  interest  thereof, 
and  all  accumulations  of  interest  thereof  in  his  hands  as  aforesaid,  shall  be  settled 
and  further  secured  to  the  said  trustees  thereof,  by  a  good  and  sufficient  conveyance 
by  way  of  mortgage,  in  fee-simple,  free  from  incumbrances  of  certain  estate's  and 


*  Present :  The  Right  Hon.  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir 
Edward  Ryan,  the  Right  Hon.  Lord  Justice  Turner,  and  the  Right  Hon.  Sir  John 
Patteson. 
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properties,  in  the  parish  of  Westmorland  aforesaid,  whereof  the  said  Thomas 
McNeel  is  now  seised  and  possessed,  thai  is  to  say:  Ne-w  Galloway  estate,  Caledonia 
penn,  and  Petersville  penn,  with  all  and  every  the  lands  thereunto  respectively  be- 
longing,  ami  their  respective  appurtenances,  as  the  same  are  now  held  and  possessed 
by  the  said  Thomas  McNeel,  except  only  a  portion  of  outlying  lands  (which  the  said 
Thomas  McNeel  is  desirous  of  disposing  of),  consisting-  of  1000  acres,  or  thereabouts, 
of  uncultivated  land  belonging  to  IVtersville.  and  whereon  no  part  of  the  works  or 
buildings  of  the  said  plantation  or  penn  arc  erected."  And  it  was  further  agreed 
that  such  mortgage  deed  should  contain  all  usual  and  proper  covenants  oil  the  part 
of  the  said  McNeel,  his  heirs,  executors,  and  administrators,  for  a  good  title  to  and 
righl  to  convey  in  mortgage  the  said  premises,  free  from  incumbrances,  and  for 
tint  her  assurance  thereof,  and  for  payment  of  the  monies  and  interest  intended  to 
be  thereby  Becured,  and  should  contain  all  usual  and  proper  powers  and  provisions 
for  recovering  and  enforcing  payment  of  the  same,  and  also  provisions  for  the  ap- 
pointment, in  case  of  necessity,  of  new  trustees,  from  time  to  time,  in  room  of  the 
present  trustees,  or  any  of  them,  and  for  exonerating  the  trustees  from  liability  for 
each  other,  except  for  their  respective  wilful  and  negligent  default,  and  all  other 
proper  and  usual  covenants.  [267]  powers,  provisoes,  and  stipulations  for  giving 
full  effect  to  the  purposes  thereof,  according  to  the  true  intent  and  meaning,  spirit 
and  effect,  of  the  Bond.  And  the  condition  of  the  Bond  was,  that  it  should  be  void 
if  the  intended  marriage  should  not  take  effect,  or,  if  the  intended  marriage  should 
take  effect,  and  McNeel,  his  heirs,  executors,  and  administrators,  should  within  six 
months  from  the  date  of  the  celebration  of  the  said  intended  marriage  or  thereafter, 
when  he  should  lie  thereunto  duly  required,  execute  and  deliver  unto  the  trustees, 
a  good  and  sufficient  deed  of  settlement  by  way  of  mortgage,  to  the  effect  therein- 
before  contained,  and  to  be  settled  and  apj)roved  of  in  case  of  disagreement  in  the 
manner  therein  provided. 

At  the  time  of  the  execution  of  this  Bond,  M'Neel  was  absolutely  possessed  of 
about  1-1  head  of  cattle  then  upon  the  New  Galloway  plantation,  of  about  50  head 
of  cattle  upon  the  Caledonia  penn,  and  of  about  450  head  of  cattle  also  then  upon 
the  Petersville  penn. 

By  an  indenture,  dated  the  1st  of  July,  1846,  made  between  M'Neel  and  Bathia 
his  wife,  of  the  first  part,  William  Kemble,  of  the  second  part,  the  Appellant,  of 
the  third  part,  and  George  Symons  Airey,  therein  described,  of  the  fourth  part, 
after  reciting  the  seisin  and  possession  of  M'Neel  to  the  above-named  plantations 
and  others,  and  further  reciting  that  M'Neel  was  absolutely  possessed  of  the  cattle, 
plantation,  utensils,  and  other  live  and  dead  stock,  upon  or  belonging  to  the 
several  plantations,  penns,  and  hereditaments ;  and  reciting  also  the  Bond  of 
M'Neel,  and  that  he  was  indebted  unto  the  Appellant  in  the  sum  of  £2538  Is.  2d., 
and  in  order  to  secure  [268]  to  him  the  payment  thereof,  and  of  all  such  further 
and  other  sums  of  money  as  thereinafter  mentioned  (subject  to  the  limitation 
thereinafter  contained),  together  with  interest,  he,  M'Neel,  had  agreed  to  execute 
such  mortgage  of  the  plantations,  penns,  tenements,  and  hereditaments,  therein- 
after described  (subject  and  without  prejudice  as  to  the  plantation  or  estate 
called  Dean"s  Valley  Dry  Works,  otherwise  New  Galloway),  and  the  plantations  or 
penns  called  respectively  Caledonia  and  Petersville,  to  the  sum  of  £5000  and 
interest  charged  or  secured,  or  agreed  to  be  charged  or  secured,  under  or  by  virtue 
of  the  recited  Bond  or  obligation  of  M'Neel,  so  far  as  the  same  was  intended  for 
the  benefit  of  Bathia  M'Neel,  and  the  children  of  them,  M'Neel  and  Bathia  his 
wife ;  it  was  witnessed  that  M'Neel  and  wife,  in  pursuance  of  the  agreement,  and 
in  consideration  of  the  debt  of  £25-38  Is.  2d.  thereby  granted,  bargained,  sold, 
aliened,  released,  conveyed,  and  confirmed  unto  the  Appellant,  his  heirs,  executors, 
administrators,  and  assigns  (according  to  the  nature  and  legal  quality  of  the  same 
premises  respectively);  firstly,  the  plantation  and  sugar  work,  or  estate,  there- 
tofore called  Dean's  Valley  Dry  Works,  but  then  better  known  by  the  name  of 
New  Galloway,  by  the  description  therein  contained,  and  all  and  singular  the  lands 
and  hereditaments  whatsoever  then  belonging  to  the  plantation,  or  estate,  or  culti- 
vated therewith,  or  considered  as  part  thereof  (subject  and  without  prejudice  to 
the  sum  of  £5000,  and  interest  secured,  or  agreed  to  be  secured,  as  aforesaid,  so 
far  as  such  charge  was  for  the  benefit  of  Bathia  M'Neel,  and  the  children  of  her 
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marriage  with  M'Neel) ;  secondly,  the  plantation,  or  estate,  called  Petersville,  by 
the  description  therein  contained  (except  the  portions  [269]  of  outlying  lands, 
consisting  of  1000  acres,  or  thereabouts,  in  and  by  the  thereinbefore  in  part  recited 
Bond  or  obligation  reserved  and  excepted)  ;  and  also  the  plantation  called  Caledonia, 
by  the  description  therein  contained,  and  all  and  singular  the  lands  and  heredita- 
ments whatsoever  belonging  to  the  plantations  or  estates  called  Petersville  and 
Caledonia  (except  the  portion  of  outlying  lands,  parcel  of  Petersville,  and  therein- 
before excepted),  or  cultivated  with,  or  considered  as  part  of,  the  plantations,  or 
either  of  them  (subject  and  without  prejudice,  nevertheless,  to  the  sum  of  £5000 
and  interest  charged,  or  agreed  to  be  charged  thereon  by  such  Bond  or  obligation 
of  M'Neel,  so  far  as  the  said  sum  was  for  the  benefit  of  Bathia  M'Neel,  and  the 
children  of  her  marriage  with  M'Neel)  ;  thirdly,  the  other  plantations,  sugar  work, 
and  penns  of  M'Neel,  therein  particularly  described,  but  not  subject  to  the  Bond 
or  obligation,  together  with  all  houses  and  buildings  whatsoever  on  the  plantations, 
lands,  and  premises,  or  any  of  them.  And  also  all  ways  and  appurtenances  what- 
soever to  the  plantations,  lands,  hereditaments,  and  premises,  or  any  of  them, 
belonging,  and  all  land  and  the  cattle,  stock,  and  plantation  implements  upon  or 
belonging  to  or  thereafter,  during  the  subsistence  of  that  security,  to  be  placed 
upon  the  plantations  and  lands  respectively,  and  subject  to  a  proviso  therein 
contained  for  redemption  of  the  premises,  on  payment  by  M'Neel,  his  heirs, 
executors,  or  administrators,  to  the  Appellant,  his  executors,  administrators, 
or  assigns,  in  manner  and  at  the  times  therein  mentioned,  of  the  sum  of 
£2538  Is.  2d.  sterling,  with  interest  at  £5  per  cent.,  and  of  all  such 
other  sum  and  sums  as  should  thereafter  become  due  from  M'Neel,  his  [270] 
heirs,  executors,  or  administrators,  to  the  Appellant,  his  executors,  administrators, 
or  assigns  (not  exceeding  in  the  whole,  together  with  the  sum  of  £2538  Is.  2d. 
already  due,  the  sum  of  £15,000),  with  interest  at  the  rate  aforesaid  on  such  further 
advances.  And,  by  the  same  indenture,  William  Kemble,  for  the  consideration 
and  by  the  direction  therein  expressed,  assigned  to  Airey  the  plantation  or  estate 
called  New  Galloway,  for  the  residue  of  the  terms  of  1000  and  1500  years  therein, 
but  in  trust  for  the  Appellant,  his  executors,  administrators,  and  assigns,  and  to 
attend  the  inheritance  thereof.  There  was  also  contained  a  power  of  sale,  which 
provided  that  in  case  of  default  in  payment  of  the  monies  thereby  secured  to  the 
Appellant,  after  twelve  months'  notice,  or  of  the  sum  of  £5000,  and  interest  secured 
by  the  Bond  to  the  Respondent,  and  the  other  trustees  thereof  after  demand,  it 
should  be  lawful  for  the  Appellant  to  sell  and  dispose  of  the  plantations  and  penns, 
lands,  tenements,  hereditaments,  stock,  effects,  and  premises  thereby  granted, 
assigned,  and  conveyed  in  the  manner  therein  mentioned.  And  it  was  declared 
that  the  Appellant  should  stand  possessed  of  the  monies  to  arise  from  any  sale  or 
sales,  and  from  any  rents  and  profits  of  the  mortgaged  premises,  to  be  received  by 
him  or  them  in  the  meantime,  in  trust,  first,  for  reimbursement  to  the  Appellant 
of  the  expenses  incurred  by  him ;  secondly,  to  pay  and  satisfy  thereout  to  the  Re- 
spondent, and  the  trustees  for  the  time  being  of  the  Bond,  the  sum  of  £5000,  thereby 
secured  and  charged,  or  agreed  to  be  charged,  on  the  plantations  and  hereditaments, 
firstly  and  secondly  thereinbefore  described,  and  the  interest  due,  and  to  grow  due 
thereon,  or  so  much  of  the  same  principal  and  interest  monies  [271]  as  should  be 
then  due  and  unpaid,  together  with  all  costs  and  expenses  (if  any)  attending  the 
non-payment  thereof,  with  the  following  proviso: — ''yet  so  that  the  same  last- 
mentioned  plantations  and  hereditaments  shall  not  be  rendered  further  or  more 
extensively  liable  thereto  than  the  same  were  immediately  before  the  execution  oi 
these  presents,  and  the  principal  sum  of  £5000,  and  interest,  shall  be  discharged, 
as  aforesaid,  only  in  case  the  plantations  and  hereditaments,  on  which  the  same 
stand,  or  by  the  Bond  are  agreed  to  be  secured,  shall  be  actually  sold  under  the 
aforesaid  trust  for  sale,  and  so  far  only  as  the  monies  arising  from  such  sale  shall 
actually  extend  to  discharge  the  same,  and  so  that  nothing  herein  contained  shall 
preclude  Turner,  his  heirs,  executors,  administrators,  or  assigns,  if  he  or  they 
shall  think  fit,  from  disposing  of  the  last-mentioned  plantations  and  heredita- 
ments, subject  to  the  said  sum  of  £5000  and  interest."  And  in  the  next  place,  in 
payment  to  the  Appellant,  his  executors,  administrators,  or  assigns,  of  the  principal 
monies  and  interest  intended  to  be  by  the  mortgage  secured  to  him  and  them,  and 
any  surplus  to  be  accounted  for,   and  paid  over  to  M'Neel,  his  heirs,  executors, 
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administrators,   or   assigns.     The  deed   also   contained   covenants   on   the   part    of 

M'Neel  for  title. 

In  the  month  of  April,  1848,  the  Appellant,  under  the  above  mortgage,  entered 
upon,  and  took  possession  of,  the  plantations  and  penns,  and  the  cattle  and  stock 
upon  the  same  respectively,  and  had  since  continued  in  such  possession,  and  in  the 
receipt  and  perception  of  the  rents  and  profits,  crops  and  produce,  of  the  premises 
respectively.  The  Respondent,  in  September,  1852,  caused  a  written  notice  to  be 
served  upon  the  [272]  Appellant,  either  to  pay  to  the  Respondent,  upon  the  trusts, 
and  for  the  purposes  of  the  Bond,  the  principal  money  and  interest  due  and  owing 
thereunder,  or  to  account  for,  and  pay  over  to  the  Respondent  as  the  acting  and 
only  surviving  trustee  in  Jamaica  of  the  Bond,  the  clear  proceeds,  after  reim- 
bursement to  him.  the  Appellant,  of  such  expenses  as  he  might  have  fairly  ex- 
pended, and  be  entitled  to  retain  out  of  the  same,  of  the  rents  and  profits  of  the 
premises,  subject  to  the  Bond,  and  to  execute  or  join  and  concur  in  executing  such 
proper  deed  of  mortgage,  or  other  proper  deed  or  deeds,  as  might  be  considered 
neeessary  or  advisable,  for  legally  and  sufficiently  securing  the  principal  money 
and  interest,  which  after  the  application  thereto  of  the  monies  received  and  to  be 
paid  over  by  him  as  aforesaid,  should  remain  due  and  owing,  in  respect  of  the 
same,  by  conveyance,  by  way  of  mortgage  in  fee-simple,  free  from  incumbrances,  of 
the  plantation,  lands,  and  hereditaments  mentioned  in  the  Bond,  with  the  cattle 
and  stock,  or  the  survivors  and  increase  of  the  cattle  and  stock  upon  and  belonging 
to  the  premises  respectively,  and  upon  the  execution  by  him  (the  Appellant)  of  such 
mortgage,  to  deliver  up  the  possession  pursuant  thereto  of  the  premises  to  be  com- 
prised therein. 

The  Appellant  accordingly  accounted  with  the  Respondent  for  the  rents  and 
profits,  crops  and  produce  of  the  premises  received  by  him  during  his  possession 
as  aforesaid:  and  such  accounts  were  approved  by  the  Respondent,  and  the  Ap- 
pellant undertook  to  pay  over  the  balances  or  sums,  which,  after  making  all  due 
allowances  to  him  on  such  accounting,  should  be  found  to  be  in  his  hands,  unto  the 
Respondent,  in  payment,  so  far  as  the  same  might  extend,  of  the  [273]  monies  and 
interest  due  under  the  Bond.  The  Appellant,  however,  although  admitting  the 
priority  of  the  charge  of  the  B,ond  upon  the  plantations  and  lands  subject  thereto, 
refused  to  give  up  the  cattle  and  stock  upon  the  plantations  and  penns,  insisted 
that  the  cattle  and  stock  were  not  contemplated  by  the  Bond,  nor  intended  to  form 
part  of,  or  to  be  included  in  the  conveyance  by  way  of  mortgage  thereby  agreed  to 
be  executed  to  the  Respondent  and  the  other  trustees,  and  refused  to  concur  in  a 
mortgage  or  conveyance  of  the  cattle  and  stock,  or  any  part  thereof,  to  the  Re- 
spondent and  the  other  trustees;  claiming  to  be  entitled  to  hold  and  dispose  of  the 
same  as  a  security  for  the  monies  due  to  him  under  his  mortgage  security,  pre- 
ferably to  any  other  right,  or  lien,  or  charge  thereon. 

Subsequently  to  the  date  of  the  Appellant's  mortgage,  several  judgments  were 
recovered  in  the  Supreme  Court,  in  the  Island,  against  M'Neel,  one  by  The  Planter's 
Bank,  and  another  by  the  Appellant,  for  the  sum  of  £5670  5s.  10d..  damages,  and 
by  several  other  parties,  all  which  judgments  were  unsatisfied,  and  were  registered 
as  liens  on  the  real  estate  of  M'Neel. 

The  Respondent,  on  the  7th  of  February,  185:5,  filed  a  cause  petition  against  the 
Appellant,  The  Planter's  Bank  and  others,  and  against  M'Neel  and  Bathia  his 
wife,  and  Adolphe  Philipson,  setting  forth  in  substance  the  facts  above  stated,  and 
praying  that  in  default  of  payment  of  the  principal  sum  of  £5000,  and  interest 
due  under  the  Bond,  possession  might  be  delivered  to  the  Respondent  of  the  planta- 
tions and  penns,  with  the  cattle  and  stock  upon  and  belonging  thereto  respectively, 
and  that  the  Appellants  and  the  [274]  several  other  parties  to  the  petition,  might  be 
foreclosed  of  all  equity  of  redemption  upon  the  plantations,  penns,  cattle  and  stock, 
or  for  a  sale  of  the  premises  under  the  direction  of  the  Court.  The  Appellant  filed 
an  affidavit  in  answer  to  this  petition,  claiming  the  prior  and  preferable  lien 
charged  on  the  cattle  and  stock,  under  the  mortgage  of  the  1st  of  July,  1846,  and 
setting  forth  certain  receipts  of  the  Respondent,  and  Bathia  M'Neel,  for  sums 
amounting  together  to  £1500,  on  account  of  the  interest  due  under  the  Bond. 

When  the  cause  petition  came  on  to  be  heard,  the  Respondent  and  Appellant 
alone    appeared.      The    Vice-Chancellor    (The    Hon.    Edward    Panton)    pronounced 
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judgment  on  the  10th  of  June,  1853.  After  setting  forth  the  facts  above  stated, 
the  judgment  proceeded  as  follows: — "Stress  was  laid  upon  the  proviso  as  in- 
dicating a  desire  that  the  stock  on  the  three  plantations  should  not  be  held  liable 
to  the  Bond ;  but,  in  the  first  place,  the  obligees  of  the  Bond  are  no  parties  to 
the  mortgage  of  1846,  and,  further,  considering  that  the  power  of  sale  expressly 
mentions  the  stock,  and  that  other  properties  besides  these  which  were  affected  by 
the  Bond  were  included  in  this  mortgage,  I  think  the  fair  construction  is,  that  the 
words  '  further  or  more  extensively  liable  '  have  reference  rather  to  the  other  estates 
which  the  proviso  stipulated  should  not  be  considered  in  any  way  liable  to  the 
obligation  of  the  Bond.  Barclay  has  given  the  notice  required,  and  Turner  does 
not  refuse  to  execute  the  power  of  sale,  but  denies  that  he  is  bound  to  apply  the 
proceeds  arising  from  the  sale  of  the  stock  on  the  three  properties  in  payment  of 
the  Bond,  inasmuch  as  M'Neel  by  it  only  bound  himself  [275]  to  execute  a.  mort- 
gage upon  the  land  of  the  plantations  without  the  stock.  This,  then,  is  the  question 
at  issue  between  the  parties,  whether  the  mortgage  by  way  of  settlement  would,  if 
executed,  have  properly  included  the  stock?  It  was  contended  for  the  Defendant 
that  the  Bond,  being  an  instrument,  inter  vivos,  must  be  construed  strictly,  and 
that  nothing  could  be  included  in  the  settlement  which  the  obligor  had  not  agreed 
to  include.  This  Bond,  however,  must,  I  think,  be  viewed  as  articles  entered  into 
before  marriage  for  the  purpose  of  making  a  settlement,  in  which  case  the  Court 
of  Chancery  considers  that  marriage  articles  are  in  their  nature  executory,  and 
ought  to  be  construed  according  to  the  intention  of  the  parties.  (4  Cruise,  Dig. 
482).  Now,  in  this  case,  what  was  that  intention?  The  agreement  was  'for  a 
good  and  sufficient  settlement  by  way  of  mortgage ;  '  and  would  the  land  of  a 
Jamaica  plantation  by  itself,  divested  of  the  stock,  be  deemed  a  sufficient  security? 
I  apprehend  not.  Both  the  obligor  and  obligees  were  fully  cognizant  of  the  nature 
of  property  in  this  Island,  and  that  a  security  on  the  land  alone  of  a  sugar  estate 
or  penn,  without  the  implements  and  stock,  may  indeed  be  no  security  at  all.  The 
words  used  are,  '  that  the  estates  and  properties  and  the  lands  thereunto  belonging, 
and  their  respective  appurtenances,  as  the  same  were  then  held  and  possessed  by 
Thomas  M'Neel,'  were  to  be  mortgaged  to  secure  the  £5000.  In  Lushington  v. 
Sewell  (1  Sim.  435),  a  devise  of  a  plantation  in  Jamaica,  sugar  works,  penns,  etc., 
with  their  members  and  appurtenances,  was  held  to  pass  the  stock;  and  a  similar 
principle  was  recognised  in  Stewart  v.  Garnett  (3  Sim.  398).  It  is  true  these 
were  Wills;  but  the  ground  upon  which  Sir  [276]  Anthony  Hart  put  his  decision  in 
Sewell  v.  Lushington  is,  I  think,  equally  applicable  whether  the  instrument  be  a 
deed  or  a  Will.  He  says,  '  that  the  gift  of  a  plantation  as  a  plantation,  denuded 
of  these  accompaniments,  which  would  make  it  productive,  is  rather  a  burthen 
than  a  benefit.'  What,  then,  might  Barclay  have  insisted  upon  had  he  required 
the  settlement  to  be  executed  six  months  after  the  marriage?  I  think  he  might 
have  required  a  mortgage  covering  the  same  extent  of  property,  and  in  the  usual 
form  in  which  those  instruments  are  drawn  when  affecting  plantations  in  Jamaica. 
He  might  have  insisted  upon  having  something  more  than  the  mere  land  ;  he  might 
have  claimed  to  have  the  estate  and  penns  as  then  held  and  possessed  by  M'Neel, 
that  is,  as  a  sugar  estate  and  penns,  in  the  same  condition  as  they  were  when  the 
Bond  was  executed,  with  the  stock  upon  them,  as  a  sufficient  security  for  the  wife 
and  the  issue  of  the  marriage,  whose  interest  he  was  by  the  Bond  authorised  and 
bound  to  protect.  The  prayer  of  the  petition  must,  therefore,  be  granted ;  and  if 
it  is  found  necessary  to  resort  to  that  portion  of  it  which  prays  for  a  sale,  then  the 
monies  arising  from  the  sale  of  New  Galloway,  Caledonia,  and  Petersville,  and 
stock,  must  be  applied  first  in  payment  of  the  costs  of  the  sale  and  the  costs  of  the 
parties  to  this  petition,  and  then  in  liquidation  of  whatever  may  be  due  for 
principal  and  interest  upon  the  Bond  of  1842." 

By  a  decree  made  thereon,  it  was  ordered  and  decreed  in  the  terms  of  the 
prayer  of  the  petition,  that  the  Appellant  and  the  other  Respondents  named  in  the 
petition,  should,  on  or  before  the  10th  of  October  then  next,  pay  to  the  Respondent 
as  acting  and  only  surviving  resident  trustee  under  the  Bond,  the  principal  [277] 
sum  of  £5000  due  thereunder,  with  interest  thereon  from  the  25th  of  January, 
1842,  up  to  the  day  of  payment  thereof,  deducting  therefrom  only  the  sum  to  be  paid 
over  to  the  Respondent  by  the  Appellant,  as  the  balance,  upon  his  accounting  with 
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the  Respondent,  in  respect  of  his  possession  and  management  of  the  plantations  and 
penns,  Bubject  to  the  Bond,  and  in  default  of  such  payment  to  the  Respondent,  that 
possession  should  be  delivered  unto  the  Respondent  of  the  plantations  and  penns, 
in  the  petition  called  respectively  New  Galloway,  Caledonia,  and  Petersville,  with 
the  rattle  and  stock  upon  and  belonging  thereto  respectively;  and  that  the  Appel- 
lant and  the  other  parties  named  Respondents  in  the  petition  should  be  fore- 
closed of  all  equity  of  redemption  in  the  plantations,  penns,  cattle,  stock,  here- 
ditaments, ami  premises,  or  in  ease  any  of  the  parties  named  Respondents  therein 
should  desire  the  same,  that  the  said  premises  should  be  sold  in  manner  therein 

directed. 

From  this  decree  the  present  appeal  was  brought,  and  now  came  on  for  hearing. 

Mr.  R.  Palmer,  Q.C.,  and  Mr.  Mackeson,  for  the  Appellant. — The  sole  point  is, 
whether  the  stock  and  cattle  upon  the  plantations  and  penns  in  question  are  sub- 
ject to  the  Bond  of  McNeel  for  securing  the  sum  of  £5000.  We  submit  that  it 
cannot  be  extended  upon  more  than  the  real  estate.  In  the  first  place,  the  Appel- 
lant has  a  prior  charge  on  the  cattle  and  stock  under  the  mortgage  deed  of  July, 
1846,  and  is  entitled  to  hold  and  dispose  of  them  as  a  security  for  the  money  due  to 
him  under  such  mortgage,  in  preference  to  any  other  charge;  and,  secondly,  no 
men-[278]-tion  is  made  in  the  Bond  of  the  cattle  and  stock  upon  any  of  the  planta- 
tions and  penns  ;  in  fact,  all  reference  thereto  seems  to  have  been  studiously  avoided. 
The  cattle  and  stock  were  clearly  not  intended  to  be  included  in  the  mortgage.  The 
Bond  only  mentions  real  estates;  namely,  "  New  Galloway  estate,  Caledonia  Penn, 
and  Petersville  Penn,  with  all  and  every  the  lands  thereunto  respectively  belonging, 
and  their  respective  appurtenances."  Now,  cattle  and  stock  upon  a  plantation  or 
penn  in  the  Island  of  Jamaica  are  personal  property,  and  are  not  by  law  or  usage 
of  the  Island  affixed  to  the  freehold,  and  when  it  is  contemplated  that  cattle  and 
stock  should  be  included  in  a  Bond  or  mortgage  deed,  the  practice  is,  that  such 
cattle  and  stock  should  be  specially  mentioned,  described,  and  assigned  in  the 
instrument.  The  cases  of  Liishin<jton  v.  Sewell  (1  Sim.  435),  and  Stewart  v.  Garnett 
(3  Sim.  398),  relied  upon  by  the  Court  below,  do  not  at  all  apply  to  this  case;  they 
were  decisions  upon  Wills,  where  the  Court  gives  a  more  liberal  construction  than 
upon  a  Bond,  which  we  insist  must  be  construed  strictly.  But,  in  any  circum- 
stances, the  decree  cannot  stand  in  its  present  form ;  as  it  ought,  at  all  events,  to 
have  allowed  the  Appellant,  by  way  of  deduction  for  interest  already  paid  upon  the 
Bond,  the  sums  mentioned  in  the  Appellant's  affidavit  and  schedules  thereto. 

Mr.  Rolt,  Q.C.,  and  Mr.  W.  R.  Rennalls,  for  the  Respondent. — The  grounds  set 
forth  in  the  Vice-Chancellor's  judgment  are  conclusive,  and  fully  support  the  decree. 
The  Bond  having  been  executed  in  consideration  of  [279]  the  intended  marriage, 
the  wife  and  the  issue  of  the  marriage  must  be  considered  as  purchasers  for  a 
valuable  consideration  of  everything  that  was  intended  for  them  by  the  condition, 
Prebble  v.  Boghurst  (1  Swanst.  309,  325).  The  object  was  to  make  a  provision  for 
both,  and  the  sum  proposed  to  be  paid  as  such  provision  was  to  be  secured,  not  as 
McNeel  might  choose,  but  as  the  condition  declares,  "  so  as  to  give  full  effect  to  the 
purposes  thereof,  according  to  the  true  intent,  meaning,  and  spirit  of  these  pre- 
sents." This  Bond,  or  mariiage  settlement,  was  clearly  in  its  nature  executory,  and 
ought  to  be  construed  by  a  Court  of  Equity  according  to  the  intentions  of  the  parties. 
To  make  the  security  for  the  provision  as  certain  and  effectual  as  could  be,  was  the 
object  of  the  contract.  Now  this  object  would  have  been  defeated  by  the  parties 
themselves,  if  they  had  contemplated  the  exclusion  of  the  cattle  and  stock  from  the 
security,  they  being  essential  to  the  value  of  a  mortgage  upon  a  West  Indian  estate. 
It  would  be  most  unreasonable  for  a  Court  of  Equity  to  exclude  the  cattle  and  stock 
by  implication.  Where  an  exception  was  really  intended,  it  was  especially  expressed 
in  the  condition  in  this  Bond  as  to  the  outlying  lands  of  Petersville  penn;  and  they 
are  there  designated  as  being  the  only  thing  intended  to  be  excepted.  Moreover, 
to  give  an  assurance  that  the  security  was  not  impaired  by  the  exclusion  of  these 
lands ;  it  is  noticed  particularly  in  that  condition,  that  they  are  uncultivated  lands, 
and  form  no  part  of  the  works  or  buildings  belonging  to  them.  Again,  the  agree- 
ment provides  that  the  interest  annually  accruing  on  the  £5000  should  be  secured 
on  the  pro-[280]-perty  to  be  placed  in  mortgage.  It  must,  therefore,  have  been 
understood  that  the  mortgage  property  would  produce  annual  profits,  to  keep  down 
the   interest;  but    the   annual   profits  would  cease,  if  the  plantation   and  the  two 
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penns  were  to  be  deprived  of  the  cattle  and  stock.  The  meaning  given  by  the 
Jamaica  Statutes  show  that  a  penn  is  not  to  be  compared  with  anything  like  real 
estate  in  England.  A  penn  by  the  Jamaica  Statutes,  13  Geo.  II.,  c.  29,  and 
23  Geo.  II.,  c.  14,  is  considered  as  a  personal  chattel.  The  cases  of  Lushing  ton  v. 
Sew  ell  (1  Sim.  435),  and  Stewart  v.  Garrett  (3  Sim.  398),  show  that  under  a  devise 
of  a  West  Indian  "  plantation  "  the  stock  and  implements  will  pass. 

At  the  conclusion  of  the  argument  judgment  was  pronounced  by 

The  Lord  Justice  Turner. — The  sole  question  which  their  Lordships  have  to  con- 
sider in  the  present  case,  is,  whether  the  contract  which  is  contained  in  the  Bond 
which  was  entered  into  by  McNeel  for  securing  the  sum  of  £5000,  was,  or  was  not, 
a  contract  to  give  security  upon  more  than  the  real  estate?  The  case  has  been 
argued  mainly  upon  the  doctrine  of  executory  trusts.  Their  Lordships  are  of 
opinion,  that  the  question  of  trusts,  whether  executory  or  not,  has  nothing  whatever 
to  do  with  this  question.  The  question  of  executory  trusts  applies  to  what  are  to 
be  the  limitations  of  the  property  which  is  contained  in  the  trust,  and  not  to  what 
is  the  property  which  is  made  subject  to  the  trust.  The  case,  therefore,  must 
depend  entirely  on  the  lan-[281]-guage  and  expression  of  the  Bond.  Now,  the  words 
which  are  contained  in  this  Bond  (passing  by  recitals  from  which  nothing  particular 
can  be  collected)  are  these :  "  And  it  was  further  agreed  by  the  said  Thomas  McNeel 
that  the  said  principal  sum  and  interest  thereof,  and  all  accumulations  of  interest 
thereof  in  his  hands  as  aforesaid,  shall  be  settled  and  further  secured  to  the  said 
trustees  thereof  by  a  good  and  sufficient  conveyance  by  way  of  mortgage  in  fee 
simple,  free  from  incumbrances,  of  certain  estates  and  properties  in  the  parish  of 
Westmoreland  aforesaid,  whereof  the  said  Thomas  McNeel  is  now  seised  and 
possessed,  that  is  to  say :  "  then  it  enumerates  the  estates,  "  New  Galloway  estate, 
Caledonia  penn,  and  Petersville  penn,  with  all  and  every  the  lands  thereunto  re- 
spectively belonging,  and  their  respective  appurtenances,  as  the  same  are  now  held 
and  possessed  by  the  said  Thomas  McNeel,  except  only  a  portion  of  outlying  lands 
(which  the  said  Thomas  McNeel  is  desirous  of  disposing  of),  consisting  of  one 
thousand  acres  or  thereabouts  of  uncultivated  land."  Then  the  mortgage  is  to 
contain  all  the  usual  and  proper  covenants,  namely,  a  covenant  for  good  title,  also 
for  payment  of  monies  and  interest,  "  and  all  the  usual  and  proper  powers  and 
provisions  which  are  necessary  to  give  full  effect  to  the  purposes  thereof,  according 
to  the  true  intent  and  meaning  of  these  presents,  and  that  such  mortgage  deed,  in 
case  of  disagreement  amongst  the  intended  parties  thereto  as  to  the  form  and  effect 
thereof,  or  of  any  part  thereof,  shall  be  finally  settled  and  approved  by  Her  Majesty's 
Attorney-General  of  this  Island." 

Now,  nothing  can  be  more  clear  than  that  these  words,  standing  by  themselves, 
were  intended  to  apply  [282]  exclusively  to  real  estates.  Some  reliance  was  placed 
on  the  words  "  estates  and  properties,"  and  also  on  the  words  "  seised  and 
possessed."  Whatever  effect  might  be  attributable  to  those  words  if  they  had  stood 
unqualified,  it  is  clear  the  effect  of  them  is  entirely  removed  by  the  subsequent 
enumeration  of  the  properties,  "  that  is  to  say,  New  Galloway  estate,  Caledonia 
penn,  and  Petersville  penn,  with  all  and  every  the  lands  thereunto  belonging,  and 
their  respective  appurtenances." 

It  is  clear,  therefore,  the  whole  meaning  of  this  was,  that  the  security  should  be 
given  upon  these  three  several  estates. 

Now,  it  was  suggested  in  the  course  of  the  argument  that  the  trustees  would  by 
tli is  construction  be  placed  in  a  position  of  great  difficulty,  if  they  were  not  to  have 
the  security  upon  the  stock  as  well  as  upon  the  land  ;  but  it  is  obvious  that  there 
would  be  no  difficulty  arising  to  the  trustees  in  this  case,  for  the  deed,  by  the  recital 
of  it,  and  likewise  by  the  trusts  which  are  declared,  shows  that  the  trustees  are  to 
have  power  at  any  time  to  enter  into  possession  of  the  property ;  if,  therefore,  at 
any  time,  the  mortgagee,  being  in  possession  of  the  estate,  had  denuded  the  estate 
of  the  stock  which  was  necessary  for  cultivating  the  estate,  then,  under  the  powers 
contained  in  this  deed,  it  would  have  been  competent  to  the  trustees  instantly  to 
enter  upon  the  estate,  and  to  exercise  the  powers  which  are  given  to  them  by  the 
deed  for  calling  in  the  money. 

Some  argument  was  attempted  to  be  drawn  from  the  mortgage  deed,  which  was 
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subsequently  executed  to  the  Respondent  in  the  present  case,  but  the  construction 
of  thai  mortgage  deed  cannot  at  all  affect  the  construction  of  the  Bond;  unless, 
indeed,  it  had  [283]  been  made  out  in  evidence  that  such  mortgage  deed  was  framed 
upon  a  general  form  which  was  used  as  a  precedent  for  all  the  other  mortgage 
deeds  which  are  executed  in  the  Island  of  Jamaica,  and  so  as  to  show  that  under  a 
contract  to  make  a  mortgage,  the  mortgage  would  extend  to  the  stock,  both  present 
and  future,  upon  the  estate.  It  is  needless  to  say,  that  there  is  no  such  evidence 
given  in  the  present  case,  and  that,  therefore,  the  construction  of  the  mortgage 
deed  can  in  no  way  affect  the  construction  of  the  Bond. 

A  i  juments  were  further  attempted  to  be  deduced  from  the  contents  of  this  mort- 
gage deed,  in  reference  to  the  power  of  sale,  under  which  power  is  given  to  the 
Respondent,  in  the  event  of  the  trustees  of  the  Bond  calling  in  the  £5000,  to  sell 
the  estate  and  the  stock,  and  to  stand  possessed  of  the  proceeds  of  the  estate  and  the 
stock  for  payment  of  the  money  which  was  secured  by  the  Bond.  That  is  merely 
a  power  which  is  given  to  the  mortgagee  in  the  event  of  the  trustees  named  in  the 
Bond  enforcing  payment,  that  he  should  not  be  reduced  to  the  position  that  the 
trustees  of  the  Bond  might,  by  enforcing  the  Bond,  sell  the  estate,  and  so  leave  him 
the  stock  without  the  estate  ;  but  that  he  might,  at  his  option,  and  at  his  option 
only,  sell  both  the  estate  and  the  stock.  Indeed,  it  is  apparent  that  the  provisions 
which  speak  of  the  existing  mortgage  exclude  the  stock  from  the  Bond  to  the  trustees. 
That  that  is  the  true  meaning  of  the  mortgage  deed  is  clear  from  another  clause 
which  is  contained  in  the  deed,  in  which  it  is  provided,  "  That  the  same  last- 
mentioned  plantations  and  hereditaments  shall  not  be  rendered  further  or  more  ex- 
tensively liable  thereto  than  the  same  were  immediately  before  the  [284]  execution 
of  these  presents,"  and  it  is  made  still  more  clear  by  another  part  of  the  deed,  which 
contains  the  covenant  for  title,  which  is  to  be  "  subject  to  the  principal  sum  of 
£5000  hereinbefore  mentioned,  to  be  secured,  or  agreed  to  be  secured,  on  the  planta- 
tions, penus,  and  hereditaments  hereinbefore  firstly  and  secondly  described."  Not 
extending,  therefore,  to  the  stock.  Another  part  of  the  same  deed  is  in  these  terms : 
"  and  that  there  are  no  incumbrances  whatsoever  other  than  and  except  the  said 
sum  of  £5000  hereinbefore  mentioned  to  be  secured  on  the  plantations,  penns,  and 
premises  hereinbefore  firstly  and  secondly  described,  and  the  interest  thereon." 

It  is  perfectly  clear,  therefore,  that  it  was  not  the  intention,  of  this  deed  in  any 
way  to  extend  the  security  which  was  given  by  the  Bond,  even  if  the  deed  could  have 
that  operation,  which  I  think  it  is  quite  clear  it  could  not,  without  the  persons  who 
are  interested  in  the  Bond  being  in  some  measure  made  parties  to  the  arrangement. 

Now.  the  only  other  part  of  the  argument  which  it  is  necessary  to  advert  to,  is 
that  founded  on  the  cases  of  Stewart  v.  Garnett  [3  Sim.  398]  and  Lushington  v. 
Sewell  [1  Sim.  435].  I  take  the  case  of  Stewart  v.  Garnett  [3  Sim.  398]  to  decide 
no  more  than  this,  that  where  there  is  a  gift  of  "  rents,  issues,  and  profits,"  on  the 
construction  of  a  Will,  such  will  be  held  to  amount  to  a  gift  of  the  property  which 
produces  the  rents,  issues,  and  profits.  That,  therefore,  has  no  application  to  the 
present  case:  and,  with  regard  to  Lushington  v.  Sewell  [1  Sim.  435],  there  is  no 
doubt  the  did  a  in  of  Sir  Anthony  Hart  in  that  case  must,  of  course,  have  consider- 
able influence;  but  it  is  to  be  observed  that  that  is  the  case  of  a  Will  and  not  of  a 
mortgage  deed,  and  it  might  well  be  that  the  Testator  [285]  might  in  his  Will,  in 
describing  a  plantation,  so  describe  it  as  to  show  that  he  intended  the  property  to 
be  enjoyed  as  he  enjoyed  it,  but  it  is  a  different  question  when  you  have  to  consider 
the  construction  of  the  same  words  in  a  mortgage  deed,  for  you  must  look  to  the 
contract  of  the  parties,  and  must  construe  the  contract  from  the  language  of  the 
deed  in  which  it  is  contained. 

Their  Lordships  are  of  opinion,  that  upon  the  whole,  the  judgment  of  the  Vice- 
chancellor  of  Jamaica  must  be  varied  to  the  extent  of  discharging  the  live  and 
dead  stock  from  the  security  of  £5000.    "No  costs  of  the  appeal  here  on  either  side. 

The  following  report  was  made  upon  the  appeal: — "  Their  Lordships  do  humbly 
agree  to  report  to  your  Majesty  that  the  said  decree  ought  to  be  varied  by  adding 
a  declaration  thereunto,  that  the  live  stock  and  the  dead  stock  (not  fixed  to  the 
freehold)  upon  the  estates  and  penns  described  in  the  Bond  of  the  25th  of  January, 
1842,  in  the  pleadings  mentioned,  are  not  comprised  in  the  security  of  the  Re- 
spondent, created  under  the  said  Bond,  and  their  Lordships  are  further  of  opinion, 
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that  in  lieu  of  the  direction  in  the  said  decree,  that  the  Appellant  should,  on  or 
before  the  10th  of  October  then  next,  pay  unto  the  Respondent  the  principal  sum 
of  £5000  with  interest  thereon,  from  the  25th  of  January,  1842,  up  to  the  day  of 
payment  thereof,  deducting  only  the  sum  to  be  paid  over  to  the  Respondent  by  the 
Appellant,  as  the  balances  paid  upon  the  Appellant's  accounting  in  respect  of  the 
possession  and  management  of  the  plantations  and  penns,  subject  to  the  said  Bond  : 
an  account  ought  to  be  taken  in  the  Court  of  Chancery,  [286]  in  Jamaica,  of  what 
was  due  on  the  security  of  the  estates  comprised  in  the  said  Bond  for  principal 
and  interest  under  the  same,  with  the  usual  direction  in  default  of  payment,  for 
redemption,  foreclosure,  or  sale  (their  Lordships  desiring  that  the  question  whether 
any  interest  on  the  said  Bond  has  been  paid  or  satisfied,  shall  be  left  perfectly  open). 
And  that  each  party  shall  pay  their  own  costs  in  this  appeal,  but  such  order  to  be 
without  prejudice  to  the  Appellant's  right  to  add  to  his  security." 

[Mews'  Dig.  tit.  COLONY  ;  II.  Particular  Colonies  ;  22.  West  Indies.  As  to  right 
of  mortgagee  who  is  allowed  his  costs  to  add  them  to  the  security,  cf.  Henry  v. 
Byar,  1830,  1  Knapp,  388.] 


ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

THE  NETHERLANDS  STEAM  BOAT  COMPANY,— Appellants;  THOMAS 
STYLES,— Respondent  *  [July  14,  1854]. 

The  Batavier. 

Damage  by  sinking  a  barge  by  a  steamer  causing  a  swell  in  the  river  Thames. 

A  large  steamer  in  the  charge  of  a  licensed  pilot,  in  proceeding  up  the  pool  at 
nearly  high  tide,  and  at  a  speed  dangerous  to  small  craft,  caused  such  a  swell 
that  a  barge  laden  with  coals  was  sunk. 

Upon  appeal,  held  (affirming  the  decree  of  the  Admiralty  Court), — 

First.  That  upon  the  evidence  no  blame  or  negligence  was  attributable  to  the 
barge  [9  Moo.  P.C.  295]. 

Second.  That  the  steamer  was  to  blame,  as  the  swell  which  sunk  the  barge  was 
attributable  to  the  speed  at  which  she  was  going  [9  Moo.  P.C.  297]. 

Third.  That  the  steamer  was  to  blame,  (1),  in  not  having  kept  a  good  look-out, 
as  she  might  and  ought  to  have  seen  the  swell  and  the  barge  in  time  to  have 
avoided  the  accident:  and  (2),  that  the  pilot  was  solely  to  blame  in  not  check- 
ing the  speed,  or  stopping  the  steamer  [9  Moo.  P.C.  298]. 

Fourth.  That  as  there  was  joint  blame  in  the  master  and  crew,  and  the  pilot, 
the  owners  were  not  exempted  from  liability  for  damage  by  the  Statute, 
6th  Geo.  IV.,  c.  125,  s.  55,  by  reason  of  having  a  licensed  pilot  on  board 
[9  Moo.  P.C.  298  et  seg.]. 

Quaere?  Whether  the  rules  and  bye-laws  passed  by  the  Corporation  of  the  City 
of  London  on  the  29th  of  September,  1845,  regulating  the  speed  of  vesssls, 
are  good  by  the  Local  Act,  7th  and  8th  Geo.  IV.,  c.  lxxv  [9  Moo.  P.C.  297]. 

This  was  a  cause  of  damage,  civil  and  maritime,  promoted  by  the  Respondent, 
the  owner  of  a  barge  called  the  Ann,  against  the  Netherlands  steam-[287]-vessel,  the 
Batavier,  and  the  principal  question  was,  whether  the  Batavier,  having  a  licensed 
pilot  on  board,  was  so  improperly  navigated  in  proceeding  up  the  pool,  as  to  cause 
the  swell  in  the  river  by  which  the  barge  was  sunk. 

The  libel  on  behalf  of  the  Ann  pleaded,  in  substance,  that  the  Ann,  a  barge  of 
forty-nine  tons  burthen,  having  taken  her  cargo  on  board  from  a  collier  moored  off 
Wapping,  cast  off  and  quitted  the  collier  on  her  return  to  Long  Ditton,  in  the 

*  Present: — The  Right  Hon.  Sir  Edward  Ryan,  the  Right  Hon.  Sir  John 
Patteson,  and  the  Right  Hon.  Sir  John  Dodson. 
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county  of  Surrey,  at  about  half-past  three  p.m.  of  the  5th  of  October,  at  which  time  it 
was  nearly  high  water,  and  the  tide  was  flowing;  that  the  barge  was  navigated  with 
her  head  to  the  tide,  and  was  floating  with  the  tide  up  the  river  stern  foremost 
in  charge  of  two  persons  named  Gildon  and  Lee,  being  a  sufficient  number  of 
persons  to  navigate  her.  That  a  few  minutes  after  she  had  quitted  the  collier,  the 
Batavier  passed  her  at  a  distance  of  fifty  yards,  proceeding  with  tide  and  steam  at 
the  rate  of  nine  or  ten  miles  an  hour,  the  pool  at  such  time  being  clear.  That  from 
the  great  rate  at  which  the  steamer  was  proceeding,  her  paddle-wheels  caused  the 
river  to  rise  and  swell  so  much,  that  in  consequence  thereof  the  water  flowed  entirely 
over  and  filled  the  barge  Ann,  which  thereby  im-[288]-mediately  sank  and  went 
down,  the  crew  being  only  saved  from  drowning  by  being  picked  up  by  a  boat,  the 
Batavier  proceeding  without  stopping  or  in  any  way  attempting  to  save  the  crew. 
That  by  the  rules  and  bye-laws  of  the  Court  of  the  Lord  Mayor  and  Aldermen  of  the 
City  of  London,  in  pursuance  of  an  Act  of  Parliament  passed  in  the  7th  and  8th 
years  of  the  reign  of  His  late  Majesty  George  IV.,  intituled  "  An  Act  for  the  better 
regulation  of  the  Watermen  and  Lightermen  on  the  river  Thames  between  Yantlet 
Creek  and  Windsor,"  it  is  provided,  "  That  no  steamboat  or  vessel  of  200  tons 
burthen  or  upwards,  registered  tonnage,  shall  be  navigated  upon  the  river  Thames 
westward  of  St.  George's  Stairs,  Deptford,  at  a  greater  speed  than  at  the  rate  of 
six  miles  in  an  hour  with  the  tide,  nor  more  than  four  miles  in  an  hour  against 
the  tide."  That  the  Batavier  was  of  the  burthen  of  227  tons  registered  tonnage, 
and  her  engines  of  140-horse  power.  That  previous  to  and  at  the  time  of  her 
passing  and  sinking  the  barge  Ann  by  the  swell  of  the  water  caused  by  her  paddle- 
wheels,  she  was  being  navigated  at  the  rate  of  nine  or  ten  miles  in  an  hour.  That 
the  sinking  of  the  barge  Ann,  and  the  damage  consequent  thereon,  was  imputable 
solely  to  the  master  and  crew  of  the  Batavier,  namely,  from  the  dangerous  and 
illegal  speed  at  which  she  was  then  being  navigated,  and  was  not  caused  by  or 
attributable  in  any  manner  to  any  misconduct  or  unskilfulness  on  the  part  of 
those  on  board  the  barge. 

The  allegation  given  in  on  behalf  of  the  Batavier  pleaded,  that  the  Batavier, 
in  the  prosecution  of  her  voyage  from  Rotterdam  to  London,  with  a  general  cargo 
and  passengers,  arrived  at  Gravesend  [289]  shortly  after  noon  on  the  5th  of 
October,  when  and  where  the  charge  and  command  of  her  was  given  up  by  the 
master  to  a  pilot,  duly  licensed  by  the  Corporation  of  the  Trinity  House,  to  take 
charge  of  vessels  of  all  burthens  from  Gravesend  to  London.  That  such  pilot  con- 
tinued in  charge  and  command  of  her  from  such  time  until  her  arrival  at  her 
moorings  off  St.  Katherine's  Docks,  at  about  half-past  three  p.m.,  that  all  his  orders 
and  directions  for  the  navigation  and  management  of  the  vessel  whilst  so  under 
his  charge  were  promptly  and  implicitly  obeyed  and  carried  into  effect  by  her 
master  and  crew.  That  the  pilot,  on  the  arrival  of  the  Batavier  off  Greenwich, 
slackened  her  speed  to  five  knots  an  hour,  and  thence  gradually  to  three  knots  an 
hour,  in  order  that  she  might  not  arrive  at  her  moorings  before  the  turn  of  the  tide, 
and  so  to  avoid  the  necessity  of  swinging  her  with  the  tide.  That  the  Batavier 
passed  the  Stone  Stairs,  Wapping,  at  a  speed  of  three  knots  an  hour  only,  or  there- 
abouts. That  throughout  her  passage  from  Greenwich  to  her  moorings  off  the  St. 
Catherine's  Dock,  the  pilot,  master,  and  crew  of  the  Batavier  were  stationed  as 
follows: — the  pilot  on  the  bridge  in  charge  of  and  directing  the  navigation  of  the 
ship;  the  master  on  the  poop,  as  was  also  the  sea  pilot,  two  seamen  at  the  wheel, 
and  several  seamen  on  deck  on  the  look-out.  That  the  Batavier,  in  passing  the 
Si  one  Stairs,  so  little  disturbed  the  smoothness  of  the  water,  that  a  common  wherry 
put  off  from  the  said  stairs  and  pulled  alongside,  and  spoke  her  as  she  passed. 
That  neither  the  barge  Ann,  nor  any  other  barge,  was  then  being  navigated  with 
her  head  to  the  tide,  or  being  floated  with  the  tide,  up  the  river  stern  foremost  or 
otherwise  [290]  within  at  least  five  times  the  distance  of  fifty  yards  from  or  at  all 
within  sight  of  the  steam-ship.  That  several  steam-ships  passed  the  Stone  Stairs 
going  up  and  down  the  river,  between  the  time  when  the  Batavier  passed  those 
stairs,  and  that  at  which  the  barge  Ann  was  sunk  opposite  thereto.  That  the  sink- 
ing of  the  barge  and  the  damage  consequent  thereon  were  occasioned  either  by  the 
mismanagement  of  those  in  charge  of  the  barge  or  by  the  swell  produced  by  some 
one  or  more  steam-vessel  or  steam-vessels  passing  the  barge  at  the  time  other  than 
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the  Batavier.  That  at  the  time  of  the  sinking  of  the  Ann,  the  Batavier  was  in 
charge  of,  and  was  being  navigated  by,  a  duly  licensed  pilot,  all  of  whose  orders 
and  directions  in  respect  thereto  were  duly  and  promptly  obeyed  and  carried  into 
effect,  That  it  was  to  the  want  of  care  or  skill  of  the  pilot  that  the  Ann  and  the 
consequent  damage  must  be  imputed,  if,  notwithstanding  the  premises,  it  was  to 
be  held  that  they  were  imputable  at  all  to  the  Batavier. 

There  was  much  discrepancy  in  the  evidence  of  the  witnesses  on  either  side,  as 
to  the  time  the  Batavier  arrived  at  the  docks,  the  mate  swearing  it  was  four  o'clock, 
and  the  pilot  who  conducted  her  that  it  was  three  o'clock :  and  as  to  the  rate  of  her 
steaming,  the  evidence  varied  from  ten  or  eleven  knots  an  hour  to  one  knot  and 
a  half.  And  as  to  the  evidence  that  the  steamers  that  passed  by  shortly  before  the 
Batavier  came  up,  some  of  the  witnesses  said  they  were  Margate  vessels,  and  another 
witness,  on  the  contrary,  deposed  that  they  were  not  Margate  vessels,  but  Foreign 
vessels.  Witnesses  were  also  examined  for  the  Batavier  who  were  on  board  her, 
and  whose  duty  it  was  to  keep  or  assist  in  keeping  a  good  look-out,  [291]  and  they 
deposed  that  they  never  saw  the  barge  at  all. 

The  learned  Judge  of  the  Admiralty  Court  (the  Right  Hon.  Dr.  Lushington), 
assisted  by  two  of  the  elder  brethren  of  the  Trinity  Corporation,  by  an  interlocutory 
decree,  dated  the  20th  of  May,  1854,  pronounced  that  the  contents  of  the  libel  wei-e 
proved,  and  that  the  Appellants  had  failed  in  proof  of  their  allegation,  and  for  the 
damage  proceeded  for  in  the  cause,  and  condemned  the  Batavier  and  the  owners  to 
answer  the  action  in  such  damage,  referring  the  same  to  the  Registrar  and  mer- 
chants to  report  the  amount  thereof.  The  material  part  of  the  judgment  delivered 
by  the  learned  Judge  upon  that  occasion  was  as  follows: — "We  all  concur  in  the 
opinion  which  I  am  now  about  to  state.  As  to  the  first  question,  we  think  that  the 
barge  was  sunk  without  any  fault  or  defect  attributable  to  her.  We  have  taken  into 
consideration  what  was  urged  on  the  part  of  the  Batavier  as  to  the  evidence  of  one 
of  the  witnesses.  As  to  the  second  question,  whether  the  swell  which  sank  the  barge 
was  attributable  to  the  swell  of  the  Batavier,  or  to  that  of  the  two  steamers,  we  think 
that  it  was  caused  by  the  Batavier.  Thirdly,  the  Batavier  was  to  blame,  for  she 
might  and  ought  to  have  seen  the  swell  and  the  barge,  and  ought  to  have  stopped 
in  time  to  avoid  the  accident.  This  was  her  duty,  however  slow  her  actual  rate  of 
sailing  might  have  been.  Fourthly,  we  think  that  the  pilot  is  to  blame  for  not 
checking  the  speed  or  stopping  the  steamer,  and  is  solely  to  blame  in  that  respect. 
Fifthly,  we  think  there  was  not  a  good  look-out  on  board  this  vessel,  for  it  appears 
from  the  evidence  that  neither  the  swell  nor  the  barge  was  seen  from  the  Batavier. 
We  are  of  opinion,  [292]  that  if  there  had  been  a  good  look-out  the  barge  and  the 
swell  must  have  been  seen.  Then,  with  respect  to  the  question  proposed  by  the 
Batavier' s  Advocate,  which  I  put  to  the  Trinity  Masters  in  the  words  given  to  me, 
their  answer  is — a  subject  on  which  I  myself  can  give  no  opinion — that  the  sinking 
of  the  barge  would  most  probably  take  place  in  the  manner  it  is  stated  to  have 
done  in  the  evidence.  The  consequence  is,  that  I  must  pronounce  against  the 
Batavier. 

From  the  above  decree  the  present  appeal  was  brought. 

The  appeal  was  argued  by  Dr.  Addams  and  Dr.  Twiss,  for  the  Appellants ;  and 
the  Queen's  Advocate  (Sir  John  Harding)  and  Dr.  Jenner,  for  the  Respondent. 

The  argument  turned  in  a  great  measure  upon  the  discrepancy  between  the 
testimony  of  the  witnesses  as  to  the  speed  the  Batavier  was  steaming  at,  and  whether 
the  sinking  was  attributable  to  the  swell  caused  by  her,  or  from  the  steamers  which 
preceded  the  Batavier.  And,  further,  whether  there  had  been  a  good  look-out  by 
the  Batavier. 

The  authorities  cited  were:  — 

First,  as  to  the  onus  probandi;  whether  the  case  on  behalf  of  the  owner  of  the 
barge  was  sufficiently  established  by  the  affirmative  evidence  of  the  swell  being- 
occasioned  by  the  Batavier,  or  by  the  negative  testimony  that  it  was  occasioned  by 
the  steamers  preceding  her.     Laxford  v.  Large  (5  Carr.  and  Pay,  421). 

Second.  The  liability  at  law  of  the  steamer  causing  the  swell.  Smith  v.  Dob  son 
(3  Man.  and  Gr.  59). 

[293]  Third.  That  the  Batavier  having  a  licensed  pilot  on  board,  the  owners 
were  exempted  from  liability  by  Statute,  6th  Geo.  IV.,  c.  125.     Upon  which  point, 
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The  Diana  (1  W.  Rob.  131  ;  S.C.  on  appeal,  4  Moore's  P.C.  Cases,  11),  The  Christiana 
(7  Moore's  P.C.  Cases,  160),  The  Lochlibo  (7  Moore's  P.C.  Cases,  -427),  The  Protector 
(1  VY.  Rob.  15),  The  Georgt  (4  Notes  of  Cases  in  the  Eccl.  and  Adm.  Courts,  161), 
were  cited. 

At  the  conclusion  of  the  argument,  judgment  was  delivered  by 

The  Righl  Bon.  Sir  John  Patteson. — This  case  is  not  without  very  great  difficulty, 
as  was  felt  in  the  Court  below,  arising  from  the  conflict  of  evidence  with  respect  to 
many  facts  of  the  case,  namely,  the  speed  at  which  the  Batavier  was  going,  the  speed 
of  oilier  vessels  passing  ai  the  time,  or  nearly  at  the  time,  and  also  with  regard  to 
some  (it  her  matters,  whether  or  not  it  was  immediately  within  Ave  minutes  after 
the  barge  had  casl  of!  from  the  collier  that  she  went  down,  or  whether  she  did  not 
.-.ink  till  ten  minutes  after  the  Batavier  had  passed,  which  must  have  been  a  quarter 
of  an  hour  after  she  passed  the  collier.  But,  doubtless,  when  witnesses  are  examined 
particularly  with  respect  to  a  few  minutes  of  time,  we  find  them  frequently  varying 
from  each  other,  and  this  may  occur  without  imputing  to  them  that  they  are  swear- 
ing knowingly  and  wilfully  what  they  believe  to  be  false.  Therefore,  we  must  get 
ai  the  facts  by  a  consideration  of  the  whole  evidence,  as  well  as  we  can.  This,  how- 
ever, is  not  a  case  [294]  in  which  we  are  the  first  to  determine  that  point;  the  case 
has  been  brought  before  the  Court  below,  and  been  considered  with  great  care  and 
attention  by  the  learned  Judge  and  the  Trinity  Masters.  They  have  come  to  the 
conclusion  that  the  steamer  must  be  condemned.  In  a  Court  of  appeal,  we  ap- 
prehend, it  is  clear  we  should  not  be  justified  in  setting  aside  that  decision  and 
determining  in  favour  of  the  Appellants,  unless  we  saw  clearly  there  had  been 
misapprehension  and  miscarriage  in  the  Court  below.  We  must  be  clearly  satisfied 
before  we  should  be  justified  in  reversing  such  a  decision. 

Now.  there  is  one  point,  not  raised  here  for  the  first  time,  with  respect  to  the 
conduct  of  the  barge,  whether  the  barge  was  to  blame — it  was  raised  in  the  Court 
below,  it  was  determined  she  was  not  to  blame  at  all,  that  nothing  wrong  had  been 
done  on  her  part :  as  far  as  we  can  judge  from  the  evidence,  indeed  as  the  Appel- 
lants here  very  candidly  admitted  the  point  in  which  it  was  said  the  barge,  and 
in  which  it  was  urged  here  she  was  to  blame,  was  rather  as  to  her  having  attached 
herself  to  some  other  vessel,  as  deposed  in  the  evidence  of  Sullivan,  than  anything 
else.  But  the  Appellants'  Counsel,  however,  for  the  first  time,  brought  to  the 
attention  of  the  Court  that  she  had  swamps  on  her,  consequently  she  was  not  in  a 
condition  to  turn  her  head  to  the  swell,  and  therefore  prevent  the  damage,  supposing 
the  swell  to  have  risen  even  from  the  Batavier. 

In  Courts  of  law  an  admirable  rule  generally  prevails  on  a  point  of  fact  of  that 
kind.  The  verdict  of  a  jury  would  not  in  such  a  case  be  allowed  to  be  set  aside  on 
a  motion  for  a  new  trial;  because  a  Court  of  law  says,  that  it  should  have  been 
-tiL:-[295]-gested  at  the  trial  and  laid  before  the  jury.  That  ought  to  be  the  case 
in  the  appellate  Court,  and,  when  we  come  to  look  at  the  evidence,  though  it  is 
ingeniously  and  fairly  put  as  an  inference  that  may  be  drawn  from  that  adduced 
her,  yet  we  have  no  distinct  evidence  to  show  that  the  barge  either  was  able  to 
see  that  the  swell  was  coming  upon  her  before  it  actually  did  come,  or  that  she 
might  not,  just  previous  to  the  time  of  going  down,  have  had  swamps  on  her.  There 
are  previous  other  ways  in  which  we  might  account  for  it — the  oars  having  been 
on  the  coals  at  the  time  when  she  went  down.  We  have  no  distinct  evidence  upon 
that  point ;  and,  in  the  absence  of  evidence  of  that  kind,  their  Lordships  do  not 
feel  themselves  justified  in  savin--  there  was  negligence  on  the  part  of  the  persons 
on  board  the  barge  in  not  bavin-  command  of  the  barge  so  as  to  turn  her  to  the 
swell.  We  cannot  tell  whether  or  not  the  attention  of  the  witnesses  had  been 
particularly  directed  to  that  point  in  the  Court  below  by  interrogatory  or  by 
article,  or  if  it  was  urged  in  the  Court  below,  that  some  more  evidence  might  not 
have  been  taken  upon  it.  But  we  do  not  feel  justified  in  drawing  the  inference 
thai  there  was  negligence  of  that  sort  from  the  evidence  as  it  appears  in  the  case. 
That  being  so,  we  think  the  Court  below  was  right  in  saying  that  there  was  no  fault 
in  those  who  had  the  command  of  the  barge.  A  variety  of  things,  may  be  con- 
jectured which  mi- bt  have  happened,  but  we  are  not  at  liberty  to  conjecture  here, 
and  we  must  decide  on  the  evidence  laid  before  us  as  it  was  before  the  Court  below. 
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Then  if  that  be  so,  and  there  was  no  fault  in  the  barge,  the  question  arises  whether 
or  not  she  went  [296]  down  by  reason  of  the  swell  of  the  water  striking  her,  as  it 
is  said  by  some  of  the  witnesses,  on  the  side,  and  others  on  the  head.  I  apprehend 
the  witnesses  who  say  she  was  struck  first  on  one  side  and  then  on  the  other,  mean 
striking  amidship  or  on  the  side  of  the  head,  if  I  may  so  express  myself.  She  went 
down  in  consequence  of  the  water  running  over  her  occasioned  by  the  swell ;  that 
is  clear.  Then  was  it  the  Batavier  or  the  other  steamers  that  caused  the  swell? 
The  Court  below  came  to  the  conclusion  that  it  was  the  Batavier,  and  that  it  was 
not  occasioned  by  the  other  steamers.  The  witnesses  say  other  steamers  had  gone 
by,  and  the  water  had  subsided  to  a  considerable  extent,  but  not  entirely,  and  the 
Trinity  Masters  and  the  learned  Judge  of  the  Court  below,  looking  at  all  the  evidence 
of  the  case,  came  to  the  conclusion  that  the  swell  which  immediately  threw  the 
water  on  the  barge  and  sunk  her,  was  really  occasioned  by  the  Batavier.  We  have 
been  assisted  by  two  gentlemen,  the  Sailing  Masters,  who  attend  to  tell  us  what  their 
opinions  is;  they  agree  in  that  opinion,  and  their  Lordships  concur  that  that  is 
the  fair  result  of  the  evidence.  There  was  one  case  cited  by  Her  Majesty's  Advocate, 
in  which  it  was  determined  that  if  there  had  been  a  previous  swell  which  might  have 
occasioned  danger,  and  another  vessel  came  up  and  increased  that  swell,  and 
damage  accrued,  and  such  vessel  was  liable  for  the  whole  damage,  and,  if  we  had 
occasion  to  apply  that  rule  to  the  present  case,  it  would  then  be  sufficient  in  order  to 
fix  the  owners  of  this  steamer,  supposing  there  had  been  some  swell  before  and  that 
swell  had  been  increased  and  augmented,  and  continued  by  the  Batavier  going  at  an 
improper  speed.  But  from  the  [297]  evidence  it  appears  to  all  their  Lordships 
that  the  swell  that  struck  the  barge  was  occasioned  by  the  Batavier  herself. 

Then  if  that  be  so,  was  she  to  blame?  Now,  the  rate  at  which  she  was  going  is 
not  very  capable  of  being  ascertained.  The  evidence  varies  from  ten  miles  an  hour, 
to  two,  and  two  and  a  half,  at  most.  There  are  various  statements  on  that  subject 
by  the  different  witnesses;  however,  the  rate  of  ten  miles  an  hour  seems  to  be  ex- 
aggerated. It  may  be  probably  that  she  was  not  going  above  four  or  five  knots  an 
hour ;  we  will  say,  at  all  events,  most  likely  under  the  six  miles  an  hour  with  the  tide, 
fixed  by  the  rules  and  bye-laws  of  the  Corporation  of  the  City  of  London  under  the 
Local  Act,  7th  and  8th  Geo.  IV.,  c.  lxxv.,  though  I  protest  I  cannot  find  authority 
under  that  Act  to  make  such  bye-laws.  That  rate  probably  was  not  exceeded,  but 
that  does  not  conclude  the  case,  because  it  certainly  is  a  general  law  as  laid  down  by 
the  learned  Judge  below,  that  at  whatever  rate  she  was  going,  if  going  at  such  a 
rate  as  made  it  dangerous  to  any  craft  which  she  ought  to  have  seen,  and  might  have 
seen,  she  had  no  right  to  go  at  that  rate ;  at  all  events,  she  was  bound  to  stop  if  it 
was  necessary  to  do  so,  in  order  to  prevent  damage  being  done  by  the  swell  to  the 
craft  that  were  in  the  river. 

Now,  it  seems  to  us  to  be  perfectly  clear,  that  the  "  Batavier  "  was  going  at  such 
a  rate  as  caused  the  swell  which  occasioned  the  damage,  and  that  she  ought  not  to 
have  made  that  swell  in  the  river  if  she  was  aware  that  there  was  any  vessel  which 
might  be  damaged  and  put  in  jeopardy  by  her  doing  so. 

[298]  So  far,  therefore,  we  get,  and  when  it  is  said  by  the  learned  Judge,  in  his 
judgment,  that  "  she  might  and  ought  to  have  seen  the  swell  and  the  barge,  and 
ought  to  have  stopped  in  time  to  avoid  the  accident,"  I  think  we  must  take  it  he 
meant  the  swell  which  she  herself  was  making,  and  that  she  ought  to  have  stopped 
directly,  so  as  to  prevent  the  continuation  of  the  swell  damaging  the  barge.  That 
must  be  the  meaning  ;  he  never  could  mean  the  swell  made  by  previous  vessels, 
because  in  the  course  of  the  judgment  the  Court  considered  that  if  a  swell  had  been 
made  by  a  former  vessel,  that  it  had  at  all  events  subsided  :  neither  could  he  mean, 
had  made  such  a  swell  as  would  sink  the  barge,  because,  to  stop  after  she  had  sunk 
the  barge  would  be  of  no  use ;  but  it  must  mean,  she  ought  to  have  seen  she  was 
making  a  swell  in  the  river,  and  that  the  barge  was  in  such  a  position  that  it  was  in 
jeopardy  by  that  swell. 

Then,  there  is  blame  on  somebody,  and,  it  is  said,  that  the  rate  at  which  the 
"  Batavier  "  was  going  was  really  the  cause  of  the  damage.  We  come,  therefore,  to 
consider  whether,  according  to  the  Statute,  6th  Geo.  IV.,  c.  125,  which  protects  the 
owner  where  a  licensed  pilot  is  taken  on  board,  from  the  damage  which  may  occur 
through  the  fault  of  the  pilot,  the  owner  of  the  steamer  is  protected.  Without  going 
into  all  the  authorities  cited  upon  this  point,  we  consider  that  the  rule  is  correctly 
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laid  down  by  the  learned  Judge  in  the  Court  below,  and  two  or  three  decisions  in 
this  Court  have  decided  that  if  the  master  and  crew  of  the  vessel  are  to  blame  as 
well  as  the  nih.t— (and.  of  course,  if  it  is  entirely  their  fault)— the  owners  are  not 
protected  by  this  Act  of  Parliament.  [299]  The  learned  Judge  upon  this  point  states, 
•  Fourthly  we  think  the  pilot  is  to  blame  for  not  checking  the  speed  or  stopping  the 
steamer;  and  he  is  Bolely  to  blame  in  that  respect."  Now,  if  these  words  were  taken 
alone,  it  would  seem  as  if  he  threw  the  blame  entirely  upon  the  pilot;  but  taking 
them  along  with  the  rest  of  the  judgment,  it  is  plain,  that  what  he  meant  was,  so 
far  as  the  mere  speed  of  the  steamer  was  concerned,  apart  from  other  circumstances, 
the  blame  rested  on  the  pilot  for  going  at  that  speed  ;  therefore,  if  the  damage  had 
arisen  Bimply  and  solely  from  the  speed  of  the  steamer,  without  reference  to  the 
distance  of  other  .raft  in  the  river  and  other  circumstances,  the  pilot  would  be  to 
blame.  That  is  clearly  all  he  meant,  because  if  he  had  meant  that  the  pilot  was 
answerable  for  the  speed,  under  all  the  circumstances,  the  decision  would  have  been 
contrary  to  what  it  was,  whereas  the  owners  are  here  fixed.  The  case  of  "  The 
George"  cited  by  the  Appellants,  is  very  different  from  the  present.  There,  the 
learned  Judge  said,  if  there  was  a  balance  of  evidence  with  respect  to  not  keeping 
a  propel-  look-out.  and  he  could  not  assume  in  the  affirmative  that  there  was  such 
ueglect,  the  owners  must  be  discharged.  But,  be  it  observed,  the  damage  did  not 
arise  merely  from  that,  but  there  was,  in  the  first  place,  prior  to  the  question  whether 
there  was  a  look-out  or  not,  error  in  judgment,  and  blame  on  the  part  of  the  pilot 
in  going  up  at  a  time  he  ought  to  have  stopped  altogether.  Therefore,  nothing  is 
said  as  to  the  necessity  of  the  balance  oi  evidence  as  to  keeping  a  look-out  or  not. 
He  attributed  the  cause,  as  it  were,  to  the  original  default  of  the  pilot,  without  which 
default  clearly  the  other  [300]  question  could  not  have  arisen  ;  she  would  have  stopped 
earlier,  and  the  second  blame  could  not  have  taken  place.  In  that  case,  he  said,  the 
owners  were  protected  by  the  Act  of  Parliament,  because  she  ought  not  to  have  gone 
at  all. 

Then  we  come  to  the  point  whether  or  not  there  was  here  any  default  or 
negligence  on  the  part  of  the  master  and  crew  of  the  steamer,  so  as  to  throw  the 
blame  on  the  owners  of  the  steamer,  notwithstanding  the  pilot  was  on  board.  That 
reallv  depends  on  the  question  of  the  look-out :  that  question,  though  it  appears  not 
to  have  been  fully  argued  in  the  Court  below,  was  placed  before  it,  and  stated  gener- 
ally in  the  argument.  Though  not  brought  prominently  to  the  attention  of  the  Court, 
it  does  not  appear  that  it  was  not  discussed  or  mooted.  It  did  not  altogether  escape 
attention.  The  Respondent's  Counsel  tells  us  he  did  bring  it  to  the  notice  of  the 
Judge;  the  expression  of  the  learned  Judge  is,  it  was  not  argued;  and  I  take  it  to 
mean,  not  that  it  was  not  brought  before  his  attention,  because,  in  fact,  his  judgment 
proceeds  upon  it,  but  that  it  was  not  argued  witli  stress  and  force.  He  founds  his 
judgment  mainly,  indeed,  upon  there  not  being  a  proper  look-out,  or,  if  there  were 
proper  persons  looking  out,  they  did  not  do  their  duty,  and  did  not  inform  the 
pilot. 

Now,  we  have  asked  the  opinion  of  the  Sailing  Masters,  who  assist  us  here,  and 
they  tell  us  that  in  all  cases,  notwithstanding  there  is  a  pilot  on  board,  whether  by 
day  or  night,  some  of  the  crew  ought  to  be  stationed  to  keep  a  proper  look-out, 
right  and  left,  in  the  bows  of  the  forecastle  of  the  vessel.  If  that  [301]  be  so,  then, 
unquestionably,  if  there  was  no  look-out  there  would  be  fault  on  the  part  of  the 
crew,  because  we  take  it  to  be  the  duty  of  the  master  and  crew  to  keep  a  look-out 
in  order  to  assist  and  inform  the  pilot  of  anything  occurring  in  the  navigation 
which  may  require  his  attention  and  cause  him  to  slacken  the  speed  or  take  other 
steps  which  may  be  necessary.  Was  there,  then,  any  look-out?  We  have  it  in 
evidence  that  there  were  three  persons,  the  boatswain  and  two  others,  on  the 
forecastle  on  the  look-out.  That  evidence  is  in  answer  to  one  of  the  articles  of  the 
plea— not  by  way  of  interrogatory,  but  in  answer  to  an  article  that  says,  there 
were  three  persons,  the  boatswain  and  two  others,  on  the  look-out,  who  are  not  called 
as  witnesses.  Either,  therefore,  there  was  no  look-out  at  all,  and  the  witnesses  are 
incorrect,  or,  if  there  were  proper  persons  on  the  look-out,  they  neglected  their 
duty,  and  did  not  see  what  they  might  have  seen,  the  swell,  and  the  barge,  or  did  not 
inform  the  pilot.  In  either  of  these  views  the  fault  would  be  with  the  master  and 
crew  ;  the  fault  was  in  them  if  there  was  no  look-out,  and  the  fault  was  in  them  if 
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those  who  looked  out  did  not  see  what  they  might  have  seen  ;  and  the  fault  still  was 
with  them  if  they  did  see  it  and  did  not  inform  the  pilot.  If  these  three  persons 
did  see  the  swell,  did  see  the  barge,  and  did  inform  the  pilot  there  was  a  swell,  and 
the  barge,  and  the  pilot  still  insisted  in  going  on,  then  the  owners  would  be  dis- 
charged ;  but  we  have  no  evidence  that  that  was  the  case,  or  that  they  did  so  inform 
him.  There  are  no  such  facts,  and  all  this  is  left  in  the  dark.  There  is  no  witness 
called  to  show  what  they  said,  what  they  did,  what  they  saw,  or  what  they  recollect 
about  the  matter. 

[302]  Therefore,  upon  the  best  consideration  we  can  give  to  this  case,  their 
Lordships  are  of  opinion,  that  the  learned  Judge  and  the  Trinity  Masters  in  the 
Court  below,  (the  learned  Judge  more  particularly,  because  the  questions  are  rather 
for  him  than  for  them,)  have  come  to  a  right  conclusion,  and  that  notwithstanding 
the  difficulties  that  surround  the  case,  arising  from  the  conflicting  evidence,  their 
Lordships  would  not  be  justified  in  reversing  the  decision,  and  saying  there  had  been 
any  error  or  miscarriage  in  the  Court  below.  Under  these  circumstances  we  must 
advise  Her  Majesty  to  affirm  this  decree  with  costs. 

[Mews'  Dig.  tit.  SHIPPING,  XX.  Collision,  1.  Negligence,  a.  Generally,  b.  In  ['ar- 
ticular Cases,  ii.  Speed,  iii.  Look  out,  xii.  Various  Cases,  10.  Compulsory  Pilotage, 
d.  Duties  of  Pilot,  e.  Duties  of  Shipowner,  Master  and  Grew ;  S.C.  below,  1 
Spinks  378.  As  to  (i.)  liability  for  the  swell  caused  by  excessive  speed  (9 
Moo.  P.C.  297),  cf.  Loxford  v.  Large,  1833,  5  C.  and  P.  421 ;  (ii.)  liability  of 
wrong-doer,  though  not  herself  in  collision,  cf.  The  Sisters,  1876,  1  P.D.  117; 
The  Industrie,  1871,  L.R.  3  Ad.  and  E.  303  ;  (iii.)  duty  of  pilot  as  to  checking- 
speed,  etc.  (9  Moo.  P.C.  298),  cf.  The  Calabar,  1868,  L.R.  2  P.C.  238;  5  Moo.  P.C. 
(N.S.)  291 ;  The  Velasquez,  1867,  L.R.  1  P.C.  494  ;  4  Moo.  P.C.  (N.S.)  426.  By  s. 
18  of  the  Judicature  Act,  1873  (36  and  37  Vict.,  c.  66),  and  s.  4  (3)  of  the  Judi- 
cature Act,  1891  (54  and  55  Vict.,  c.  53),  the  jurisdiction  of  the  Judicial  Com- 
mittee upon  any  judgment  or  order  of  the  High  Court  of  Admiralty  was,  except 
as  to  prize,  transferred  to  the  Court  of  Appeal.] 


[303]  ON  APPEAL  FROM  THE  COURT  OF  CHANCERY  IN  THE  ISLE  OF  MAN. 

EBENEZER  BIRNIE   and  MARGARET  MILLIGAN—  Appellants;   THOMAS 
CAYSTILE,— Respondent  *  [Nov.  27,  28,  1854]. 

Exposition  of  the  tenure  of  Quarter  lands  and  Intacks  in  the  Isle  of  Man  of  the 
nature  of  copyhold  [9  Moo.  P.C.  308,  310]. 

By  a  Statute  of  the  Isle  of  Man,  passed  in  1835,  intituled  "  An  Act  to  amend  the 
Law  relating  to  Mortgages,"  so  much  of  the  Act  of  Settlement  of  1703-4 
as  limited  the  redemption  of  mortgages  to  twenty-one  years  was  repealed, 
and  by  section  two  it  was  enacted,  that  if  the  mortgage  was  not  discharged  at 
the  end  of  twenty-one  years  from  the  date  of  the  mortgage,  it  should  be 
lawful  for  the  mortgagee  to  sue  out  judgment,  or  execution,  and  cause  the 
mortgaged  premises  to  be  sold  to  satisfy  the  mortgage,  etc. 

Held  by  the  Judicial  Committee:  — 

First.  That  there  could  be  no  foreclosure  of  a  mortgage  of  copyholds  of  the 
tenure  of  Quarter  lands,  since  the  passing  of  that  Statute  [9  Moo.  P  C 
323]. 
Second.  That  possession  by  the  mortgagee  of  the  mortgaged  premises  for 
twenty-one  years  could  not  affect  the  right  of  redemption  of  the  mortoa°-or  : 
for  as  long  as  the  mortgage  subsisted  it  was  redeemable  by  the  morto-ao-or  : 
the  remedy  left  to  the  mortgagee  being  the  right  to  sell  the  mortgaged  pre- 

*  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh,  the  Right 
Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  the  Lord  Justice  Turner,  and 
the  Right  Hon.  Sir  John  Patteson. 
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mieee,  after  twenty-one  years  had  elapsed  from  the  date  of  the  mortgage  [9 
Moo.  P.C.  324]. 

In  1817.  A.  mortgaged  copyhold  lands,  of  the  nature  of  Quarter  lands,  to 
15..  who  afterwards,  in  1820,  entered  into  possession.  In  1824,  the  mortgage- 
money  not  having  been  paid,  the  lands  were  sold  under  an  Order  of  the 
Court  of  Chancery  in  the  Island,  and  B.  became  the  purchaser.  In  1852, 
A..'s  representative  filed  a  bill  for  redemption  of  the  mortgage  premises, 
which  had  been  iii  possession  of  B.,  or  those  claiming  under  him,  since  1820, 
and  for  an  account.  The  defence  was,  first  a  denial  of  the  Plaintiff's  title; 
and  secondly,  that  the  remedy  was  barred  by  the  possession  of  the  mortgagee 
for  twenty-one  years  without  accounting.  The  Court  of  Chancery  in  the 
Island  rejected  this  defence,  and  decreed  redemption  and  account.  Upon 
appeal,  sucli  decree  affirmed  [9  Moo.  P.C.  324]. 

Christain  v.  GoldU  (2  Moore's  P.C.  Cases,  226)  observed  upon  [9  Moo.  P.C.  310, 
324]. 

This  suit  was  instituted  by  the  Respondent  against  the  Appellants,  and  one 
Daniel  Goldsmith  (who  was  [304]  no  party  to  the  appeal),  and  the  object  of  the  suit 
was  the  redemption  of  two  fields  and  a  close  of  land,  containing  altogether  about 
sixteen  acres,  named  Loughan  Moar,  Creggan  Moar,  and  The  Little  Crofts,  com- 
prised in  a  mortgage  dated  the  4th  of  June,  1817,  and  for  an  account  of  the  rents  and 
profits  received  by  the  mortgagee,  who  had  been  in  possession  since  the  year  1820. 
The  right  to  such  redemption  was  contested  by  the  Appellants,  who  pleaded  as  a 
defence  in  their  answer  to  the  Bill,  first,  a  denial  of  the  Respondent's  title,  and  that 
the  lands  were  part  of  an  estate  called  Ballakamain,  and  were  included  in  a  mortgage 
from  the  Respondent's  father,  Thomas  Caystile,  and  his  wife,  to  one  Grierson, 
dated  21st  of  June,  1819,  or  in  a  deed  of  sale  by  Grierson  upon  that  mortgage,  dated 
the  4th  of  June,  1824  ;  and  secondly,  if  not  so  included,  that  they  were  comprised 
in  a  mortgage  from  the  Respondent's  father  and  wife,  dated  the  4th  of  June,  1817, 
to  one  Kissack,  and  assigned  by  him  in  November,  1824,  to  Grierson,  under  whom 
the  Appellants  claimed  ;  and  lastly,  they  pleaded  the  Island  Statute  of  Limitations, 
and  that  by  reason  of  Grierson  or  those  claiming  under  him,  having  been  in  posses- 
sion from  the  year  1824  to  the  date  of  the  institution  of  the  suit  in  1849,  the  Re- 
spondent's rights  were  barred  by  lapse  of  time. 

The  facts  of  the  ease,  the  evidence  adduced  on  both  sides,  und  the  nature  of  the 
tenures  of  the  land  in  the  Isle  of  Man,  are  fully  set  forth  in  the  judgment. 

[305]  The  Court  of  Chancery  of  the  Island,  holden  at  Castle  Rushen,  by  a  decree, 
dated  the  6th  of  February,  1852,  declared  that  the  Loughan  Moar,  The  Creggan 
Moar,  and  The  Little  Crofts,  forming  part  of  Ballakamain,  were  not  included  in  the 
mortgage  security  from  Thomas  Caystile  and  wife  to  Grierson,  of  the  21st  of  June, 
1819,  nor  in  the  deed  of  sale  to  Grierson  under  the  decree  of  the  Court  of  Chancery 
of  the  Island,  of  the  4th  of  June,  1824,  and  referred  the  cause  to  the  Clerk  of  the 
Rolls  to  take  an  account  of  the  principal,  interest,  costs  and  charges  of  the  Bond  or 
mortgage  granted  by  Thomas  Caystile  to  William  Kissack,  dated  the  4th  of  June, 
1817.  an  assignment  of  which  had  subsequently  been  made  by  Kissack  to  Grierson, 
and  the  rents  and  profits  of  the  lands  and  premises  in  and  by  the  said  deed  granted 
in  security,  since  Kissack  was  put  into  possession  of  the  said  lands  and  premises, 
ami  to  report  the  same  to  the  Court,  in  order  to  a  final  decree. 

The  present  appeal  was  from  this  decree,  and  was  argued  by  Mr.  Wigham.  Q.C., 
and  Mr.  Edmund  F.  Moore,  for  the  Appellants  ;  and  Mr.  Daniels,  Q.C.,  and  Mr. 
Selwyn,  for  the  Respondent. 

The  following  points  were  taken  by  the  Appellants: 

First.  A  denial  of  the  Respondent's  title  to  the  three  closes  in  question— (1) 
As  to  The  Little  Crofts,  thai  he  had  shown  no  title  to  sue. — (2)  As  to  Loughan  Moar 
and  Creggan  Moar,  that  they  were  comprised  in  the  mortgage  to  Grierson.,  in  1819, 
and  that  the  Respondent's  title  was  barred  by  the  sale  to  [306]  Grierson,  in  1824,  as 
Forming  part  of  Ballakamain,  and  that  the  misdescription  in  describing  them  as 
being  situate  in  the  parish  of  Kirk  Bride  instead  of  in  the  parish  of  St^Andreas, 
could  not  operate  to  defeat  the  object  of  the  deed. 

Second.   That  Grierson,  under  whom  the  Appellants  claimed,  had  adverse  posses- 
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sion  in  his  character  of  mortgagee  and  purchaser,  as  against  the  mortgagors  and 
their  representatives  for  more  than  twenty-one  years  previous  to  the  institution  of 
the  suit,  and  that  by  the  law  of  the  Isle  of  Man,  the  equity  of  redemption  was 
barred. 

The  Respondent's  case  was,  first,  that  the  lands  comprised  in  the  mortgage  of 
the  4th  of  June,  1817,  sought  by  the  Bill  to  be  redeemed,  were  not  comprised  in  the 
mortgage  of  the  21st  of  June,  1819,  or  in  the  deed  of  the  sale  of  the  4th  of  June, 
1824;  and  secondly,  that  by  the  law  of  the  Isle  of  Man,  the  Respondent  was  not 
barred,  by  lapse  of  time,  of  the  equity  of  redemption,  which  descended  to  him  upon 
the  death  of  his  father. 

The  authorities  cited  were  :  — 

As  to  the  effect  of  the  misdescription  of  the  parish  in  which  the  lands  were 
situated,  Doe  clem.  Dunning  v.  Cranstown  (7  Mee.  and  Wels.  1.  10),  Goodtitle  lessee 
of  Radford  v.  Southern  (1  Mau.  and  Sel.  299),  Boxen  v.  Down  (7  Taunt,  343),  Doe 
dem.  Beach  v.  Ea/rl  of  Jersey  (3  Bar.  and  Cr.  870),  Doe  dem.  Chichester  v.  Oxenden 
(3  Taunt.  147),  Hall  v.  Fisher  (1  Collier,  47). 

[307]  Upon  the  question  of  the  equity  of  redemption  being  barred,  Christian  v. 
Goldie  (2  Moore's  P.C.  Cases,  226) ;  Act  of  Settlement,  1703-4  ;  Mills'  Statute  laws  of 
the  Isle  of  Man,  pp.  163,  ib.  pp.  76,  113,  117,  166,  177;  Jeffcotts'  Statute  laws  of  the 
Isle  of  Man,  pp.  22,  24. 

And,  by  analogy  to  the  law  of  England,  that  the  Bill  could  not  be  maintained, 
as  there  had  been  twenty  vears  adverse  possession  by  the  mortgagee,  Cholmondeley 
v.  Clinton  (2  Jac.  and  Wal.  180;  S.C.  4  Bligh,  1),  Cuthbert  v.  Creasy  (4  Bligh,  125, 
note),  Barron  v.  Martin  (19  Ves.  327,  330;  S.C.  Coop.  189),  Reeks  v.  Postlethwaite 
(Coop.  160),  Bonny  v.  Ridgard  (1  Cox,  145),  Hodle  v.  Healey  (1  Ves.  and  Bea.  536), 
Whiting  v.  White  (2  Cox,  290),  Harrison  v. Rollins  (1  Sim.  and  Stu.  471),  Giffard  v. 
Hort  (1  Sch.  and  Lef.  407,  note).  As  to  the  operation  of  the  Statute  of  Limitations, 
the  Respondent  being  abroad  at  his  father's  death,  St,  John  v.  Turner  (2  Vera.  418), 
Eovenden  v.  Lord  Annesley  (2  Sch.  and  Lef.  636). 

And,  lastly,  upon  the  question  whether  the  transaction  could  be  considered  in  the 
nature  of  a  Welsh  mortgage,  Fenwick  v.  Reed  (1  Merr.  114)  was  cited. 

Judgment  was  reserved  and  afterwards  delivered  by 

The  Right  Hon.  T.  Pemberton  Leigh  (Jan.  10,  1855). — In  this  case,  a  decree  was 
pronounced  in  the  Court  of  Chancery  of  the  Isle  of  Man,  on  the  6th  of  February, 
1852,  for  redemption  of  a  mortgage  made  by  the  Respondent's  father  in  the  year 
1817,  of  three  closes  of  land,  containing  altogether  about  sixteen  acres. 

[308]  The  Appellants,  who  are  in  possession  of  these  lands,  rested  their  title  to 
them  in  the  argument  before  us  upon  two  points;  they  contended, 

First,  that  the  land  in  question  formed  part  of  an  estate  called  Ballakamain ; 
that  the  estate  of  Ballakamain,  including  these  lands,  was  mortgaged  to  one  Grierson 
(whom  the  Appellants  claim  under),  in  1819,  and  was  afterwards  sold  and  conveyed 
to  him  in  1824,  and  that  the  Appellants  have  been  and  are  in  possession  of  the  lands, 
not  as  mortgagees,  but  as  purchasers. 

Second,  that  if  Grierson  originally  entered  under  a  title  as  mortgagee,  and  the 
Appellants  are  to  be  considered  as  being  in  possession  under  such  title,  still  there 
had  been  an  adverse  possession  as  against  the  mortgagor  of  more  than  twenty-one 
years  at  the  time  when  the  Bill  was  filed,  and  that  thereby  all  equity  of  redemption  in 
the  lands  had  been  barred. 

These  questions  must  be  decided  according  to  the  law  of  the  Isle  of  Man,  which 
differs  most  essentially  from  the  law  of  England,  with  respect  to  mortgages;  and  in 
order  to  understand  the  effect  of  the  evidence  in  this  case,  it  will  be  convenient  to 
advert  to  the  state  of  the  law  upon  this  subject  at  the  time  when  the  dealings  between 
the  parties  took  place,  and  to  the  alterations  which  have  since  been  made  in  it. 

The  tenants  in  the  Isle  of  Man  hold  their  lands  of  the  lord,  by  a  customary  or 
copyhold  tenure,  subject  to  the  payment  of  an  annual  rent,  and  to  fines  on  a  change 
of  tenancy,  either  by  death  or  alienation.  The  Island  is  divided  into  parishes,  and 
into  certain  districts,  for  purposes  of  civil  jurisdiction,  called  "Sheadings;"  each 
Sheading  contains  several  parishes,  and  is  provided  with  an  officer  called  a 
"  Coroner  ;  "  each  [309]  parish  also  has  officers,  called  a  "  Setting  Quest,"  whose  duty 
it  is  to  assess  the  rents  and  fines  payable  to  the  lord.     The  tenants'  lands  are  known 
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by  two  denominations;  namely.  Quarter  lands,  or  Farm  lands  (which  seem  to  have 
been  ancienl  inclosures) ;  and  Intacks,  or  new  enclosures,  which  are  or  formerly  were 
subject  to  different  rules  of  descent  and  other  incidents  of  property  from  the  Quarter 
lands.  The  names  of  the  tenants,  the  lands  which  they  hold,  the  rents  to  which  they 
arc  liable,  and  the  Quarter  land  to  which  they  belong  (if  they  be  of  the  denomination 
of  Quarter  lauds),  arc  entered  in  the  Lord's  Books,  or  Court  Rolls. 

By  an  Island  Statute,  passed  in  the  year  1691,  it  was  enacted,  that  whenever 
lands  held  at  one  rent  should  be  divided,  and  an  alienation  should  take  place  of  a 
part,  cither  absolutely  or  by  way  of  mortgage,  the  Setting  Quest  of  the  parish  in 
which  the  lands  mighl  be.  should  apportion  the  rent  fairly  between  the  lands  so 
alienated  and  the  portion  which  should  remain  unalienated.  When  a  dispute,  there- 
lore,  arises  to  what  estate  particular  lands  belong,  there  can  hardly  be  a  better 
criterion  than  the  apportioned  rent  at  which  they  are  held  as  appearing  by  the 
records  of  the  lord. 

For  many  years  previous  to  1704,  great  disputes  had  subsisted  between  the  lord 
and  the  tenants,  as  to  their  respective  rights  and  interests  in  the  lands;  but  after 
much  negotiation,  an  arrangement  was  made,  by  which  these  disputes  were  settled, 
and  a  Statute,  called  "  the  Act  of  Settlement,"  was  passed  in  the  Island  in  that  year, 
for  the  purpose  of  carrying  the  arrangement  into  effect. 

By  this  Statute,  the  rents  charged  upon  the  Quarter  [310]  lands  (with  which  alone 
we  are  concerned  in  this  case)  were  fixed  and  made  perpetual;  the  lands  were  de- 
clared to  be  customary  of  inheritance,  subject  to  the  payment  of  a  fine  to  the  lord 
upon  every  alienation,  and.  with  respect  to  mortgages,  this  provision  was  made; 
that  if  any  tenant  should  mortgage  any  part  of  his  land,  and  should  not  actually 
redeem  the  same  within  the  space  of  five  years,  such  mortgage  should  be  looked  upon 
as  an  alienation,  and  the  mortgagee  should  be  admitted  tenant,  and  his  name  entered 
upon  the  Court  Rolls,  and  should  pay  the  third  part  of  the  general  fine  chargeable 
upon  the  said  lands  ;  provided,  nevertheless,  that  the  mortgagor  should  have  the  power 
of  redemption,  in  equity,  within  twenty-one  years  from  the  date  of  the  mortgage. 

Under  this  Statute,  it  was  held  by  the  Courts  in  the  Isle  of  Man,  that  if  a 
mortgage  was  not  redeemed  within  twenty-one  years  it  became  irredeemable  at  the 
end  of  twenty-one  years  from  the  date,  however  the  possession  might  have  been  dealt 
with  in  the  meantime.  In  the  case  of  Christie  v.  Goldie,  before  this  Court  (2  Moore's 
P.C.  Cases,  226),  it  was  decided  that  this  was  the  law  of  the  Island.  It  has  since  been 
altered  in  the  manner  which  we  shall  presently  state. 

This  then  being  the  state  of  the  law  in  the  year  1817,  it  appears  that  the  deed  was 
executed,  under  which,  as  the  Respondent  contends,  the  Appellants  came  into  posses- 
sion of  the  disputed  lands.  This  Deed  or  Bill  of  Mortgage,  as  it  is  called,  is  dated 
the  4th  of  June.  1817,  and  thereby,  Thomas  Caystile  and  Catherine  his  wife,  in  con- 
sideration of  the  sum  of  £129  5s.,  grant,  alienate  and  pass  over  in  mortgage  to 
William  Kissack  and  Katherine  Kissack,  and  their  [311]  heirs,  "  all  their  right  and 
title  to  two  parcels,  situated  in  the  parish  of  Kirk  Andreas,  the  same  being  Quarter 
lands,  known  and  distinguished  by  the  names  of  Loughan  Moars  Jast  and  Loughan 
Moar  Thonie  and  Creggan  Moar  (there  is  then  a  description  of  the  metes  and 
bounds  of  Loughan  Moars  and  Creggan  Moar,  which  are  situate  at  some  considerable 
distance  from  each  other),  of  the  annual  lord's  rent,  as  the  Setting  Quest  of  Andreas 
shall  proportion  thereon;  likewise  our  right  and  title  to  two  small  parcels  of  land, 
situated  in  tin'  parish  of  Lezayre,  being  part  of  the  Quarter  land  of  Balladoil,  known 
by  the  name  of  The  Little  Crofts  (then  there  is  a  description  of  the  metes  and  bounds), 
of  the  annual  lord's  rent,  as  the  Setting  Quest  of  Lezayre  shall  proportion  thereon." 

Ii  would  seem  from  the  deed  and  from  the  evidence,  that  the  Loughan  Moars 
originally  consisted  of  two  closes  and  The  Little  Crofts  of  two  parcels,  but  in  the 
argument  they  are  treated  as  each  one  parcel  of  land,  and  no  question  arises  upon  this 
point.  If  they  were  two,  they  have  in  either  case  been  laid  together.  In  this  minute 
description  of  the  mortgaged  premises  there  is  no  reference  to  any  portion  of  the 
lands  as  being  part  of,  or  belonging  to,  the  estate  of  Ballakamain.  There  is  then  a 
covenant  in  the  mortgage  deed,  that  if  Caystile  pays  the  rent  regularlv,  he  shall  be 
permitted  to  remain  in  possession,  but  upon  failure  of  such  payment  it  shall  1)6 
lawful  for  the  mortgagees  "  to  enter  upon  and  possess,  hold  and  enjoy  the  said  mort- 
gaged premises  from  year  to  year,   until  the  said  consideration  money  (with  all 
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interest,  costs,  and  charges  attending  the  said  Bill  of  Mortgage)  be  fully  paid  and 
satisfied  at  one  entire  payment." 

There  is  no  covenant  for  payment  of  the  mortgage  [312]  money,  nor  have  the 
mortgagees,  as  far  as  appears  from  the  deed,  any  right  to  call  in  the  principal.  At 
the  end  of  five  years,  it  was  necessary  by  the  general  law  of  the  Island,  that  the  mort- 
gagees should  be  entered  as  tenants  in  the  Lord's  Court,  at  a  rent  to  be  assessed, 
and  if  the  mortgage  remained  unsatisfied  at  the  end  of  twenty-one  years  from  its 
date,  the  lands  became  the  absolute  property  of  the  mortgagees. 

In  1820,  the  interest  being  in  arrear,  a  suit  was  instituted  by  the  mortgagees 
against  the  mortgagor,  and  an  Order  was  made  by  the  Court  on  the  26th  of  January, 
1820,  under  which,  on  the  following  day,  the  Kissacks  were  put  in  possession  of  the 
mortgaged  premises  by  the  Coroner  of  Ayre ;  the  Sheading  within  which  the 
lands  lie. 

With  respect  to  the  lands  themselves,  the  particulars  appear  to  be  as  follows:  — 

In  the  answer  of  the  Appellant  Birnie,  Loughan  Moar  is  described  as  containing, 
8a.  3r.  25p. ;  Creggan  Moar,  6a.  22p. ;  and  The  Little  Crofts,  3r.  20p. ;  making 
together  15a.  3r.  27p.  By  the  evidence  it  appears,  that  Loughan  Moar  and  Creggan 
Moar  are  entered  in  the  Lord's  Rolls,  by  the  Setting  Quest  of  Andreas,  in  which  parish 
they  are  situate,  as  follows :  Loughan  Moar  (described  as  part  of  the  Quarter  land 
of  Ballaslig),  at  an  apportioned  rent  of  Is.  8d. ;  Creggan  Moar  (described  as  part 
of  the  Quarter  land  of  Ballacottier),  at  Is.  3d. ;  and  The  Little  Crofts  is  entered  in 
the  parish  of  Lazayre,  described  as  part  of  the  Quarter  land  of  Balladoole,  4£d  ; 
making  together,  3s.  3-|d. 

Ballakamain,  on  the  other  hand,  either  itself  forms  a  Quarter  land,  or  is  part 
of  a  Quarter  land  of  the  same  name,  in  the  parish  of  Kirk  Bride. 

[313]  There  is  no  doubt  as  to  the  accuracy  of  the  description  of  the  disputed 
lands,  to  which  we  have  thus  referred.  The  question  is,  whether  these  lands,  or  any 
of  them,  are  included  under  the  description  of  the  estate  of  Ballakamain,  in  the 
deed  which  we  are  now  about  to  state. 

On  the  21st  of  June,  1819,  Caystile  was  the  owner  of  an  estate  called  "  Ballaka- 
main," which  had  descended  to  him  from  his  father ;  he  borrowed  of  one  Grierson  a 
sum  of  £800,  and,  to  secure  the  repayment,  executed  a  deed  bearing  date  on  that 
day,  in  which  it  is  contended  by  the  Appellants  that  the  closes  already  described  are 
included. 

The  form  and  substance  of  this  mortgage  deed  is  very  different  from  that  to  the 
Kissacks,  but,  as  no  question  arises  upon  it,  except  as  to  the  parcels  which  it  includes, 
it  is  not  necessary  to  examine  it  minutely,  except  with  reference  to  that  subject. 

The  deed  purports  to  be  made  by  Thomas  Caystile,  of  Ballakamain,  in  the  parish 
of  Kirk  Bride,  in  the  Isle  of  Man,  yeoman,  with  the  assent  of  Catherine  his  wife, 
who,  in  effect,  joins  as  a  party  in  the  deed,  and  thereby,  after  a  covenant  for  payment 
of  the  mortgage  money,  at  the  end  of  five  years,  Caystile  and  his  wife  assign  and  pass 
over  in  security  unto  James  Grierson  certain  lands,  by  the  following  description : 
"  all  that  estate,  with  the  houses,  lands,  and  premises  thereto  belonging,  situate, 
lying,  and  being  in  the  parish  of  Kirk  Bride  aforesaid,  at  present  in  the  occupation 
and  possession  of  the  said  Thomas  Caystile,  commonly  called  and  known  by  the  name 
of  Ballakaniain,  containing  by  admeasurement  94a.  2r.  and  30p.,  be  the  same  more 
or  less,  and  which  said  estate  is  of  the  yearly  free  rent  of  12s.  5U1.,  [314]  payable  to 
the  Duke  of  Athol,  as  lord  of  the  said  Isle  of  Man,  all  which  said  hereditaments  and 
premises  were  late  the  property  of  John  Caystile  deceased,  the  father  of  the  said 
Thomas  Caystile,  and  upon  his  death  the  same  descended  and  came  to  the  said 
Thomas  Caystile,  as  his  son  and  heir-at-law.  The  deed  then  contains  a  covenant, 
that  the  mortgagors  shall  remain  in  possession  as  long  as  the  interest  is  paid,  but 
that  upon  failure  of  regular  payment  of  the  interest,  it  should  be  lawful  for  the 
mortgagee  to  issue  execution  for  the  £800,  interest  and  costs,  and  to  sell  and  dispose 
of  the  whole  estate  by  public  auction. 

The  interest  on  this  mortgage  fell  in  arrear,  and  in  consequence,  Grierson,  in 
1823,  presented  a  petition  to  the  Chancellor  of  the  Isle,  praying  for  a  sale  of  the 
mortgaged  estate,  according  to  terms  of  the  deed.  On  the  3rd  of  July.  1823,  the 
Chancellor  made  an  Order  that  the  said  lands  and  premises  at  Ballakamain  should 
be  sold  for  payment  of  the  principal,  interest,  and  costs  due  on  the  mortgage. 
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In  pursuance  of  this  Order,  the  Coroner  of  the  Sheading  of  Ayre,  after  duly 
appraising  the  estate  of  Ballakamain.  advertised  and  legally  published  the  said 
lands  and  premises  to  be  sold  by  public  auction,  on  the  25th  of  March,  1824.  At 
this  Bale,  Grierson,  by  a  gentleman  named  Lamothe  (an  Advocate),  as  his  agent, 
became  the  purchaser  at  the  price  of  £1012. 

By  deed,  dated  the  14th  of  June,  1824,  the  Coroner  of  Ayre,  in  consideration  of. 
the  sum  of  £1012,  conveyed  the  mortgaged  premises  to  Grierson,  by  a  description 
in  all  material  points  identical  with  the  description  in  the  mortgage  deed. 

Nothing,  therefore,  can  be  clearer  than  that,  if  Grierson  became  a  mortgagee 
of  those  .lusts,  under  [315]  the  deed  of  1819,  he  became  a  purchaser  of  them  under 
the  deed  of  1S24.  Whether  they  were  included  in  those  deeds,  is  the  first  question 
in  the  appeal. 

It  is  admitted  on  all  hands,  that  the  lands  in  question  do  not  fall  strictly  within 
the  terms  of  description  found  in  the  deed.  They  are  not  situate  in  the  parish  of 
Kirk  Bride ;  they  are  not  covered  by  the  rent  of  12s.  5^-d. ;  they  do  not  belong  to  the 
Quarter  land  of  Ballakamain,  and  the  close  called  The  Little  Crofts  had  never  be- 
longed to  the  father  of  Thomas  Caystile,  but  belonged  to  a  family  called  Cowle,  and 
came  to  Caystile  on  his  marriage  with  Catherine  Cowle,  the  heiress  of  the  property. 
But  it  is  said,  on  the  part  of  the  Appellants,  that  the  lands  included  in  their 
mortgage  are  described  as  containing  by  admeasurement  94a.  2r.  and  30p.,  more 
or  less  ;  that  the  lands  properly  forming  part  of  the  estate  of  Ballakamain,  and  situate 
in  the  parish  of  Kirk  Bride,  do  not  contain  that  quantity,  or  nearly  that  quantity, 
and  that  it  is  competent  to  them,  therefore,  to  show  by  parol  evidence,  that  other 
lands  not  strictly  answering  the  description  in  the  deed,  except  as  they  have  been 
treated  as  part  of  the  estate  of  Ballakamain,  were  intended  to  be  included,  and  were, 
in  fact,  included  therein,  and  they  undertake  to  prove  by  evidence,  that  the  disputed 
lands  were  always  treated  as  part  of  the  Ballakamain  estate,  and  in  particular,  that 
they  were  so  treated  in  a  map  produced  to  Grierson,  at  the  time  of  his  mortgage. 

The  Respondent,  on  the  other  hand,  has  argued — First,  that  by  the  rules  of 
English  law,  extrinsic  evidence  is  not  admissible  for  any  such  purpose  as  that  for 
which  the  Appellants  proposed  to  produce  it;  but  [316]  secondly,  that  if  such 
evidence  be  admissible,  the  Appellants  have  entirely  failed  in  proving  their  case. 

As  we  agree  with  the  Court  below  upon  the  second  point,  it  will  not  be  necessary 
for  us  to  give  any  opinion  upon  the  first.  If  the  question  of  law  were  to  depend  upon 
the  English  authorities,  they  would  be  found  to  turn  upon  such  nice  distinctions, 
that  we  should  be  unwilling,  needlessly,  to  decide  it ;  but  it  must,  in  truth,  be  governed 
by  the  rules  of  evidence  prevailing  in  the  Isle  of  Man,  and  we  do  not  find  that  in  the 
Court  below  any  objection  was  taken  to  the  admissibility  of  the  evidence. 

We  proceed,  therefore,  to  examine  the  evidence,  observing  only,  that  what  the 
Appellants  undertake  to  show  is,  not  that  the  disputed  lands  were  intended  to  pass, 
and  were  by  mistake  omitted,  but  that  they  did,  in  fact,  form  part  of  the  estate  of 
Ballakamain  :  were  so  treated  by  the  owners  of  the  estate,  and  constituted  part  of 
the  ninety-four  acres  and  upwards,  of  which  the  estate  of  Ballakamain  consisted. 

The  first  point  to  be  proved,  then,  by  the  Appellants  is,  that  the  estate  of  Ballaka- 
main, in  the  parish  of  Kirk  Bride,  belonging  to  Caystile,  does  not  contain  the 
quantity  of  land  included  in  the  mortgage. 

Now.  not  only  is  there  no  proof  of  this,  but  the  direct  contrary  is  proved  by  the 
Appellants'  own  evidence.  They  have  put  in  evidence  a  deposition  made  in  1845, 
by  Thomas  Caystile.  the  mortgagor,  in  a  case  of  "  Lace  v.  Lace"  in  which  he  distinctly 
>tates,  that  he  was  at  one  time  owner  of  an  estate  in  the  parish  of  Bride,  called 
Ballakamain,  ami  that  the  estate  consisted  of  ninetv-four  acres,  and  that  it  was 
sold  in  1825  or  1826,  for  £1000  or  £1100. 

It  appears  from  tin  Respondent's  evidence,  that  [317]  this  statement  is  perfectly 
true.  John  Cowle,  a  member  of  the  Setting  Quest  of  Kirk  Bride,  states,  that  the 
lord's  rent  of  the  part  of  Ballakamain  belonging  to  Caystile  was  15s.  5id.,  of  which 
rent  Caystile  stood  entered  for  12s.  5J,d.,  and  William  Kneale  (a  mortgagee)  for  3s. 

Now,  the  portion  of  Ballakamain,  in  the  parish  of  Kirk  Bride,  covered  by  the 
rent  of  12s.  5£d.,  is  represented  by  the  Appellants  to  be  about  seventy-eight  acres; 
if  we  add  a  proportionate  quantity  of  land  for  the  rent  of  3s.,  we  shall  find  that 
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there  will  be  fully  ninety-four  acres  and  rather  more ;  tallying  with  the  statement  of 
Caystile. 

It  is  plain,  therefore,  that  at  the  date  of  Grierson's  mortgage,  there  were  lands 
in  the  parish  of  Kirk  Bride  belonging  to  Caystile,  which  had  descended  from  his 
father,  forming  a  part  of  the  estate  of  Ballakamain,  amply  sufficient  to  satisfy  the 
quantity  of  land  proposed  to  be  included  in  the  mortgage,  though  a  portion  of 
those  lands  was  subject  to  a  prior  mortgage,  to  William  Kneale  . 

It  appears  that  this  mortgage  was  afterwards,  in  fact,  paid  off  by  Grierson  ; 
for  John  Cowle,  a  member  of  the  Setting  Quest  of  Kirk  Bride,  who  must,  therefore, 
be  well  acquainted  with  the  subject,  after  stating  that  the  lord's  rent  of  that  part  of 
Ballakamain  belonging  to  Caystile  was  15s.  5|d.,  and  that  Grierson  stood  entered 
for  12s.  5^d.,  part  of  the  rent,  and  William  Kneale,  a  mortgagee,  for  3s.,  adds, 
"  James  Grierson  now  stands  entered  for  the  whole  15s.  5^-d.  rent." 

It  is  stated  in  Birnie's  answer,  that  a  mortgage  on  this  estate,  besides  Kissack's, 
was  paid  off  by  Grierson,  [318]  and  there  can  be  little  doubt  that  this  is  the  mort- 
gage in  question. 

The  onus  is  upon  the  Appellants,  to  prove  that  they  have  not  got  under  their  deed 
the  full  quantity  of  land  described  in  it ;  they  give  not  one  particle  of  proof  to  this 
effect,  and  the  inference  from  the  evidence  is,  that  they  have  got  that  quantity  and 
probably  more. 

If  we  look  for  proof  that  the  closes  in  question  were  treated  as  part  of  Ballaka- 
main, not  one  witness  ventures  to  swear  that  they  were.  As  to  The  Little  Crofts,  it 
is  admitted,  that  it  never  was  nor  could  have  been  so  treated ;  and  as  to  the  other 
two  closes,  one  of  the  Appellants'  witnesses,  Joughin,  states  that  the  "  lands  called 
Creggan  Moar  do  not  join  Ballakamain,"  that  the  lands  called  Loughan  Moar  "  do 
join  the  said  estate,  but  are  not  part  of  the  said  Quarter  land."  It  appears  that  the 
estate  of  Ballakamain  either  itself  forms  a  Quarter  land,  or  is  part  of  a  Quarter 
land  of  the  same  name. 

Now,  in  the  face  of  all  this  evidence,  both  on  the  part  of  the  Appellants  and  the 
Bespondent,  the  Appellants  rely  upon  a  map  which  is  produced,  and  to  the  effect  of 
which  we  shall  now  advert,  having  first  pointed  out  in  what  manner  the  answer 
speaks  of  this  instrument. 

Birnie,  in  his  answer,  says,  he  believes  that  at  the  time  of  the  application  to 
Grierson  for  the  loan  of  £800,  *'  Caystile  laid  before  him  a  map  of  the  said  premises 
or  estate  of  Ballakamain,  wherein  was  comprised,  as  part  and  parcel  of  the  said 
estate,  the  two  fields  and  croft  in  the  Bill  claimed  by  the  complainant,  namely,  the 
Loughan  Moar,  the  Creggan  Moar,  and  [319]  The  Little  Crofts,  one  of  which  fields 
contain  6a.  22p.,  the  other  8a.  3r.  25p.,  and  The  Little  Crofts  3r.  20p.,  or  there- 
abouts ;"  he  afterwards  states  that  two  mortgages,  one  to  the  Kissacks,  and  another 
held  by  a  person  named  Joughin  (which,  in  all  probability,  was  the  mortgage 
originally  made  to  Kneale),  were,  in  November,  1824,  assigned  to  Grierson,  but 
"  that  this  Defendant  has  never  seen  the  said  assignments,  nor  can  he  discover  what 
has  become  of  the  same,  although  the  most  diligent  search  and  inquiry  has  been 
made  for  the  same,  as  well  as  for  the  original  map  of  the  said  estate,  the  measure- 
ment of  which  is  referred  to  in  the  said  Bond  and  security  of  the  19th  of  June, 
1819,  as  aforesaid." 

This  passage  is  not  very  accurately  worded,  but  we  take  it  to  mean  that  at  the 
time  when  the  answer  was  put  in,  this  map  could  not  be  found. 

Now,  on  looking  into  the  evidence,  there  is  not  the  shadow  of  proof  that  any  map 
whatever  was  shown  to  Grierson ;  but  a  document  is  put  in  evidence,  and  repre- 
sented to  be  the  map  referred  to  in  the  answer,  a  most  extraordinarv  document,  as 
will  appear  when  we  come  to  examine  it. 

Considering  that  this  document  could  not  be  found  when  the  answer  was  put 
in,  one  looks  with  some  curiosity  for  an  explanation,  when  and  where  and  how 
it  was  discovered,  and  from  what  custody  it  comes.  Upon  these  points,  there  is 
a  total  absence  of  evidence. 

What  is  sworn  is,  that  a  man  named  Daniel  Cown  (now  dead),  formerly  a  school- 
master, was  in  the  habit  of  mapping  estates ;  one  of  the  Defendant's  witnesses,  John 
Cowle,  states,  that  Cown  made  a  map  of  Ballakamain;  that  in  1810  or  1811  he 
(the  witness)  went  [320]  to  see  it,  and  he  believes  it  to  be  the  exhibit  produced  ■ 
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that  he  believes  he  frequently  afterwards  saw  the  plan  at  Ballakamain,  and  that  it 
was  bung  up  in  the  parlour*.  He  says  he  saw  the  plan  in  the  hands  of  Grierson, 
after  be  gol  possession  of  the  estate,  and  that  he  (the  witness)  surveyed  some  of  the 
fields,  and  made  notes  in  pencil  upon  different  parts  of  it.  Other  witnesses  say, 
they  believe  that  the  name  of  Cown,  appearing  on  the  map,  the  different  letters  and 
figures,  are  in  town's  handwriting. 

Now.  the  map  itself,  unless  a  table  marked  upon  it  called  "  References  "  be  read 
as  part  of  it,  shows  nothing  whatever.  All  that  appears  upon  it  is,  that  in  addition 
to  that  part  of  Ballakamain.  of  which  the  quantities  are  described,  there  was  another 
part  of  Ballakamain,  of  which  the  quantities  are  not  described.  But  there  is  a 
tabular  statement  of  the  quantities  of  land  with  this  heading,  "  A  plan  and  survey 
of  Ballakamain  estate,  in  the  parish  of  Kirk  Bride,  belonging  to  Mr.  Thomas  Cay- 
stile,  surveyed  by  Daniel  Cown,  1805,"  and  in  this  tabular  statement,  Creggan 
Moar  and  Loughan  Moar  appear  to  be  included,  and  the  quantity  is  summed  up,  as 
containing  in  the  whole,  94a.  2r.  30p.,  the  precise  quantity  mentioned  in  Grierson's 
mortgage  and  purchase. 

It  appears  that  the  figures  marking  the  quantities  contained  in  this  table  are 
not  accurately  cast  up,  and  that  the  real  quantities  amount  to  94a.  lr.  20p.  ;  that 
the  quantities  stated  are  not  the  real  quantities  as  ascertained  by  a  more  accurate 
measurement,  viz.  the  Tithe  map  in  1839  ;  and,  as  to  some  of  the  closes,  by  measure- 
ment made  by  the  witness  Cowle,  at  the  instance  of  Grierson,  after  he  had  entered 
into  possession  of  all  the  property. 

[321]  But  neither  does  this  map  in  other  respects  agree  with  that  alleged  to 
have  been  shown  to  Grierson.  In  the  map  shown  to  him,  The  Little  Crofts  was  in- 
cluded in  the  94a.  2r.  30p.  In  this  map  there  is  no  trace  of  The  Little  Crofts.  The 
Appellants  represent  Creggan  Moar  to  contain  fia.  22p.  Here  it  is  put  down 'for 
9a.  3r.  They  represent  Loughan  Moar  to  contain  8a.  3r.  25p.  Here  the  two  closes 
marked  as  representing  Loughan  Moar  are  set  down  as  containing  together  5a.  3r. 
and  13p.     If  another  close  adjoining  be  added,  the  whole  quantity  will  be  8a.  lr.  24p. 

But  if  this  map,  in  which  these  closes  are  described  "  as  part  of  the  Ballakamain 
estate,  in  the  parish  of  Kirk  Bride,"  was  hung  up  in  the  parlour  of  the  Mansion- 
house  at  Ballakamain,  and  was  considered  and  held  out  by  the  owner  of  that 
estate  as  an  accurate  description  of  it,  how  is  it  that  the  mortgage  of  1817,  to  the 
Kissacks,  does  not  describe  these  closes,  either  as  being  part  of  the  Ballakamain 
estate,  or  as  being  in  the  parish  of  Kirk  Bride,  but,  on  the  contrary,  expressly 
describes  them  as  being  in  the  parish  of  Kirk  Andreas'?  And  what  time  the  tabular 
statement  on  the  map  was  placed  there,  we  have  no  evidence  whatever.  After  Grier- 
son paid  off  Kissaek's  mortgage,  there  is  abundant  evidence  that  he  wished  to  treat 
these  closes,  and  did  treat  them,  as  part  of  Ballakamain,  but  there  is  no  evidence 
of  their  having  been  ever  so  treated  at  an  earlier  period. 

But,  the  conduct  of  Grierson  himself  appears  to  us  to  remove  all  doubt  upon  this 
part  of  the  case.  Before  Grierson  made  his  purchase  in  1824,  the  mortgaged  lands 
were  appraised  by  the  public  officer,  and  advertised  for  public  sale.  Were  these 
lands  included  in  the  appraisement?  Were  these  lands  included  in  [322]  the  adver- 
tisement.'  If  they  had  been,  could  Grierson,  the  mortgagee  and  purchaser,  have 
been  ignorant  of  those  facts,  and  would  not  his  representatives  have  put  them  in 
evidence? 

But,  in  June,  1824,  Grierson  had  taken  a  conveyance  of  the  estate,  and  was  in 
possession  as  purchaser.  According  to  the  Appellants'  case,  he  had  purchased  the 
equity  of  redemption  of  the  lands,  now  in  dispute,  subject  to  Kissaek's  mortgage. 
He  was.  therefore,  entitled  to  redeem  that  mortgage,  and  to  take  a  conveyance  of 
the  lauds  as  purchaser. 

What  is  the  course  which  he  pursues?  Why,  lie  enters  into  a  treaty  with  the 
Kissacks,  for  a  transfer  of  their  mortgage  :  he  inquires  whether  they  are  willing  to 
pari  with  it;  whether  they  will  take  their  money,  and  transfer  their  interest  to 
him.  After  some  negotiation,  they  agree  to  do  so,  and  by  a  deed  dated  the  9th 
of  November,  1824,  after  reciting  the  mortgage,  and  that'  there  was  then  due  to 
the  mortgagees  for  principal,  interest,  ami  costs.  £16]  lis.  7d.,  Kissack  assigns 
over  his  mortgage  deed,  and  the  lands  therein  comprised,  to  Grierson,  to  hold  in 
as  ample  a  manner  as  Kissack,  his  executors  or  administrators,  could  have  held 
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the  same.     In  other  words,  he  takes  them  subject  to  redemption,  as  Kissack  held 
them. 

These  transactions  were  conducted,  as  regards  the  legal  part  of  them,  on  behalf 
of  Grierson,  by  Lamothe,  an  Advocate,  and  no  surprise  or  mistake  is  alleged. 

Is  it  possible,  then,  that  parties  who  purchase  an  estate  in  the  parish  of  Kirk 
Bride,  and  take  a  conveyance  accordingly,  and  afterwards  take  a  transfer  of  a 
mortgage  on  lands  in  the  parish  of  Andreas  and  Lazayre,  to  hold  as  mortgagees, 
can  be  heard  to  say,  that  this  latter  transaction  is  a  mistake  from  the  be-[323]- 
ginning  to  the  end,  and  that  they  really  hold  the  latter  lands  under  the  same  title 
and  deed  as  the  first?  We  are  clearly  of  opinion,  that  they  cannot.  If  we  had  any 
doubt  upon  this  part  of  the  case,  the  question  is  one  of  fact,  upon  which  the  Court 
below  is  much  better  able  to  appreciate  the  effect  of  evidence  depending  in  a  <j-reat 
degree  on  local  usages  than  we  can  be,  and  we  should  be  very  reluctant  to  disturb 
their  finding. 

But,  the  Appellants  insist,  in  the  second  place,  that  supposing  their  title  to  be 
founded  on  the  mortgage  to  the  Kissacks,  they,  the  Appellants,  and  those  under 
whom  they  claim,  have  been  in  possession,  without  accounting,  for  more  than  twenty- 
one  years,  and  that  thereby  all  equity  of  redemption  on  the  part  of  the  mortgagor 
has  been  barred. 

If  the  law  of  the  Isle  of  Man,  as  we  have  already  stated,  had  remained  unaltered, 
this  would,  no  doubt,  have  been  so.  But  by  a  Statute  passed  in  the  Island  in  1835, 
within  twenty-one  years  of  Kissack's  mortgage,  it  was  by  the  first  section  enacted, 
that  so  much  of  the  Act  of  1704  as  limited  the  redemption  of  mortgages  to  twenty- 
one  years  should  be  repealed,  and  that  from  and  after  the  promulgation  of  the 
Act,  no  deed  of  mortgage  upon  any  lands  in  the  Island  should  at  any  time  be  held 
to  lapse  in  law,  so  as  to  preclude  the  grantor  from  the  power  of  redeeming  the 
same. 

Nothing  can  be  more  distinct  than  this  enactment,  nor  is  it  attended  with  the 
smallest  hardship  to  the  mortgagee,  for  by  the  next  section  it  is  enacted,  that  at  the 
end  of  twenty-one  years  from  the  date  of  any  mortgage,  it  shall  be  lawful  for  the 
mortgagee  to  sue  out  judgment  and  execution,  and  in  virtue  of  such  judgment  and 
execution  to  cause  the  mortgaged  premises  to  be  sold  for  payment  of  the  mortgage. 

[324]  There  is  no  such  thing,  therefore,  as  what  we  call  foreclosure  of  a  mort- 
gage ;  and  possession  of  the  estate  has  nothing  to  do  with  the  right  to  redemption. 
As  long  as  the  mortgage  subsists  it  is  redeemable  ;  if  after  twenty-one  years  the 
mortgagee  wishes  to  realize  his  security,  he  may  at  any  time  bring  the  estate  to 
sale. 

It  is  material  to  observe,  that  in  the  case  of  Christian  v.  Goldie  [2  Moo.  P.C. 
226],  already  referred  to,  there  is  a  mistake  on  this  subject,  in  the  argument  of 
Counsel.  The  repeal  of  the  Act  of  1704  is  there  referred  to  the  general  Statute 
of  Limitations,  of  the  Imperial  Parliament  of  1833  (3rd  and  4th  Will.  IV.,  c.  27); 
whereas  that  Statute  has  nothing  to  do  with  the  question,  which  turned  entirely 
upon  the  Island  Statute  of  1835.  Had  the  question  depended  on  the  English  law, 
it  would  have  been  necessary  to  examine  the  deed  of  1817,  in  order  to  see  whether 
it  was  not  in  effect  of  the  nature  of  a  Welsh  mortgage,  and  whether  the  mortgagee 
was  not  to  take  possession  and  hold  until  his  mortgage  should  be  satisfied  out  of 
the  rents,  in  which  case  there  could  be  no  adverse  possession  until  the  mortgage 
had  been  satisfied  ;  but.  on  looking  into  the  Island  Statute,  no  question  can  arise 
on  that  point. 

With  respect  to  The  Little  Crofts,  it  was  said  that  the  Respondent  had  not 
shown  any  title,  for  that  he  sued  as  heir  of  his  father,  whereas  that  property  ap- 
peared to  have  been  the  estate  of  his  mother.  We  are  of  opinion  that  no  such  point 
as  this  is  open  to  the  Appellants  upon  the  pleadings,  nor  does  it  appear  to  have  been 
raised  in  the  Court  below. 

On  the  whole  we  shall  humbly  advise  Her  Majesty  to  affirm  the  decree  complained 
of,  with  costs. 

[Mews'  Dig.  tit.  ISLE  OF  MAN;  2.  Legislature,  Laws  and  Customs — Lands.     See 
Board  man  v.  Quayle,  1857,  11  Moo.  P.C.  245.] 
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[325]  ON  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

WILLIAM  ANDERSON,— Appellant;   CATERINE   LANEUVILLE,— Respondent  * 

[Nov.  29  and  30,  1854]. 

A  Testatoi  whose  domicilium  originis  was  Ireland,  where  he  inherited  consider- 
able estates,  abandoned  such,  and  by  a  long  residence  in  England  acquired 
an  English  domicil.  In  the  year  1836,  he  sold  his  house  and  furniture,  and 
broke  up  his  establishment  in  England,  and  went  to  reside  in  France,  where 
be  bought  and  furnished  a  house  in  which  he  resided  permanently  (cohabit- 
ing with  a  French  woman)  to  the  period  of  his  death,  in  1849:  with  the 
exception  only  of  occasional  visits  of  short  duration  to  England  for  purpose* 
of  business  relating  to  his  estates  in  Ireland,  and  his  property  in  the  English 
funds. 

Held,  under  such  circumstances,  that  the  Testator's  domicile  was  French,  and 
was  Dot  affected  by  his  having  expressed  an  intention  to  return  to  England, 
in  an  event  which  never  happened,  or  of  his  having,  on  one  occasion 
when  in  England,  executed  a  Will  according  to  the  English  form  and  law, 
or  from  the  circumstance  that  the  bulk  of  his  property  at  his  death  was  in 
the  English  funds. 

William  Anderson,  the  Testator  in  the  cause,  was  born  in  1768,  at  Agacross,  in 
the  county  of  Cork,  in  Ireland,  of  Irish  parents,  being  the  eldest  son  of  William 
Anderson,  of  that  place,  at  whose  death  he  succeeded  to  considerable  estates  situate 
there.  In  the  year  1787,  he  was  sent  to  France  for  his  education,  and  there  became 
acquainted  with  the  Respondent,  who  was  then  unmarried.  Whilst  in  France,  the 
first  revolution  broke  out,  and  in  1790,  by  her  assistance,  at  the  risk  of  her  own 
life,  he  was  enabled  to  escape  from  that  country.  On  his  return  to  England,  he 
resided  with  his  father,  first  at  Clifton  and  then  at  Bath,  and  afterwards,  during 
his  father's  lifetime  and  [326]  after  his  father's  death,  he  resided  at  different  places 
in  the  counties  of  Gloucester  and  Somersetshire,  but  never  returned  to  Ireland. 

In  the  month  of  August,  1835,  the  Testator  caused  an  advertisement  to  be  inserted 
in  a  French  newspaper  for  the  purpose  of  discovering  the  residence  of  the  Re- 
spondent. By  means  of  this  advertisement,  Madame  Laneuville,  who  had  married 
since  the  Testator  left  France,  and  become  a  widow,  became  apprised  of  the  Testator 
being  still  in  existence,  and  of  his  anxiety  to  find  her,  and  thereupon  wrote  him  a 
letter,  which  was  answered  by  him  on  the  14th  of  November,  1835,  wherein  he  ex- 
pressed his  happiness  at  finding  that  she  was  still  alive.  Shortly  afterwards  he 
proceeded  to  Paris,  where  he  took  apartments,  and  resided  and  cohabited  with 
Madame  Laneuville,  in  the  Rue  des  Magazins,  till  the  April  following,  when  he 
reiurned  to  England  for  the  purpose  of  disposing  of  his  house  and  furniture  at 
Clifton.  The  sale  of  the  house  and  furniture  took  place  in  June,  1836,  when  he  broke 
up  his  establishment,  dismissed  his  servants,  and  returned  to  Paris,  and  again 
took  up  his  abode  with  Madame  Laneuville,  in  the  Rue  des  Magazins.  In  1837, 
they  removed  to  the  Rue  d'Echiquier,  and  in  1838,  to  No.  12,  Rue  Plaisance,  at 
Nogent-sur-Marne,  near  Paris.  In  1839,  the  Testator  purchased  that  house,  which 
he  furnished,  ami  grounds,  and  had  a  conveyance  of  the  same  to  himself  for  life, 

with  remainder  to  the  Res] dent  and  her  grandchildren,  and,  with  the  exception 

of  an  annual  visit  to  England  for  a  few  weeks  in  each  year  for  the  purpose  of 
business,  be  resided  with  Madame  Laneuville  at  Nogent.  He  died  at  Paris,  on  the 
23rd  of  December,  1849  (where  he  had  jjone  temporarily  [327]  for  medical  advice), 
a  bachelor,  leaving  the  Appellant,  his  oephew,  and  in  case  of  his  intestacy,  supposing 
him  to  1,.-  domiciled  in  England,  his  sole  next  of  kin.  After  the  sale  of  the  house 
and  furniture  at  Clifton,  the  Testator  had  no  place  in  England,  even  of  temporary 
abode,  which   he  could  call  his  own:   but   during  Ids  visits  lie  occupied  different 


*  Present  :  'lie-  Righl  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 
the  Righl  Hon.  Lord  Justice  Knight  Bruce,  the  Righl  Hon.  Lord  Justice  Turner, 
and  the  Righl   Hon.  Sir  John  Patteson. 
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apartments  at  a  lodging-house  at  Bristol.  The  property  left  by  the  Testator  con- 
sisted of  freehold  estates  in  Ireland,  descended  to  him  through  his  father,  the  sum 
of  £33,350,  in  the  English  funds,  the  principal  part  whereof  had  been  invested  in 
May,  1836,  and  the  remainder  in  the  years  1841,  1844,  and  1848,  a  balance  in  the 
hands  of  his  bankers  at  Bristol,  and  some  property  in  France  of  trifling  value. 

During  one  of  the  Testator's  visits  to  England,  and  on  the  24th  of  June,  1843, 
he  executed  a  Will  principally  in  favour  of  the  Appellant,  whom  he  appointed  sole 
ex<  cutor.  The  Testator  also,  in  France,  wrote  out,  in  the  French  language,  and 
.signed,  another  Will,  dated  the  26th  of  January,  1848,  whereby  he  constituted 
Madame  Laneuville  his  universal  legatee.  This  Will  was  holograph,  and  unattested, 
but  was  valid  by  the  law  of  France,  in  the  event  of  the  Testator  being  domiciled  in 
that  country.  The  only  question  raised  by  the  pleadings  and  decided  in  the  Court 
below,  and  at  issue  upon  the  present  appeal,  was,  whether  the  Testator  was  at  the 
time  of  his  death  domiciled  in  France. 

The  French  Will  was  propounded  by  the  Respondent.  Madame  Laneuville,  in  an 
allegation,  which,  when  Anally  admitted,  pleaded  only  sufficient  facts  to  raise  the 
question  of  domicile. 

The  Appellant,  after  having  asserted  and  waived  an  appeal  against  the  admis- 
sion of  this  allegation,  brought  [328]  in  an  Act  on  Petition,  shortly  setting  forth  the 
above  facts  respecting  the  Testator,  and  submitting  that  even  if  the  French  Will  of 
1848  was  of  any  force  or  validity,  and  if  the  facts  pleaded  in  the  allegation  were 
admitted,  yet  that  the  Will  of  1848  would  be  of  no  force  or  validity  to  revoke  the 
former  Will  of  1843,  which,  he  contended,  was,  under  the  circumstances,  a  good  and 
valid  Will,  so  far  as  regarded  the  Testator's  estate,  both  real  and  personal,  in  Great 
Britain  and  Ireland. 

This  Act  on  Petition  was  rejected  by  the  then  Judge  of  the  Prerogative  Court 
(Sir  Herbert  Jenner  Fust),  as  being  novel  and  unprecedented,  and  contrary  to  the 
practice  of  the  Court,  and  that  Judge  stated  that  the  only  question  he  was  called 
upon  to  decide  was,  whether  the  Testator  was  a  domiciled  Frenchman  or  not,  which 
would  be  determined  by  the  allegation.  A  responsive  allegation  was  then  brought 
in  by  the  Appellant  pleading  a  variety  of  facts,  to  show  that  the  domicile  was  English, 
that  the  Testator  had  not,  as  required  by  the  French  law,  obtained  an  act  of  Govern- 
ment to  entitle  him  to  establish  his  domicile  in  France,  and  that  he  was  liable  to  be 
expelled  by  the  police  as  a  foreigner.  A  further  allegation  was  also  given  in  by  the 
Respondent  in  answer  to  certain  parts  of  this  responsive  allegation,  and  admitted 
by  the  Court. 

A  great  number  of  witnesses  were  examined  in  France  and  England,  upon  these 
allegations,  the  effect  of  whose  evidence,  as  Avell  as  the  letters  of  the  deceased  put  in 
evidence,  tended  to  prove  that  the  Testator,  almost  to  his  dying  day,  had  declared 
his  fixed  attention  of  remaining  in  France,  and  had  treated  that  country  as  his 
home ;  that  he  had  spent  large  sums  upon  improvements  in  the  house  and  grounds 
at  Nogent-sur-Marne,  and  had  negotiated  for  the  purchase  [329]  of  some  adjoining- 
property  to  add  to  the  grounds.  One  of  the  French  witnesses  deposed  that  the  Tes- 
tator had  declared  that  he  would,  in  the  event  of  the  Respondent  dying,  return  to 
England. 

The  Judge  of  the  Prerogative  Court  (Sir  John  Dodson)  delivered  judgment,  on 
the  11th  of  March,  1853,  by  which  he  held,  that  the  validity  of  the  testamentarv 
instrument  executed  by  the  Testator  in  France  was  to  be  governed  bv  the  law  of  the 
place  of  his  domicile,  both  in  case  of  testacy  or  intestacy,  citing,  in  support  of  this 
position,  Be  Bonneval  v.  Be  Bonneval  (1  Curt.  856),  and  Croher  v.  The  Marquis  of 
Hertford  (4  Moore's  P.C  Cases,  348),  and,  upon  the  disputed  fact  of  his  domicile, 
he  was  of  opinion,  that  the  Testator  had  lost,  in  the  first  instance,  his  domicilium 
originis  in  Ireland,  and  had  acquired  an  English  domicile,  but  that  afterwards, 
by  selling  his  furniture,  dismissing  his  servants,  parting  with  his  home  in  England, 
and  going  to  France,  where  he  fixed  his  abode  for  the  last  years  of  his  life,  he  had 
acquired  a  French  domicile  which  he  never  lost,  and,  therefore,  he  declared  that  at 
the  time  of  his  death  the  Testator  was  domiciled  in  France ;  and,  by  a  final  inter- 
locutory decree  of  the  same  date,  pronounced  "  that  William  Anderson,  the  de- 
ceased in  the  cause,  was,  at  the  time  of  making  and  executing  his  last  Will  and 
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Testament,  bearing  date  the  26th  day  of  January,  1848,  and  at  the  time  of  his  death, 

domiciled  in  France." 

The  present  appeal  was  brought  against  this  decree. 

The  Solicitor-General  (Sir  Richard  Bethell),  and  Dr.  Addams,  for  the  Appellant 
—The  sole  question  the  Court  has  to  decide,  is,  whe-[330]-ther  the  Testator  s  legal 
domicils  is  to  be  deemed  a  French  or  an  English  domicile.  Great  difficulty  always 
existed  in  denning  what  is  the  domicile  of  a  person  in  circumstances  like  the 
present,  as  the  Court  must  necessarily  determine  that  fact  from  the  particular  habits 
of  each  individual.  Here  there  is  nothing  to  fix  the  domicile  as  French  ;  the  taking 
lodgings,  or  a  house  for  a  kept  mistress,  cannot  constitute  a  domicile  ;  still  more  so 
when,  as  in  .his  case,  the  Testator  avows  his  intention  to  return  to  England  on  her 
death  :  no  ca8e  can  be  cited  which  goes  to  that  extent  ;  the  very  tact  of  his  funded 
property  being  in  England,  and  his  real  estate  in  Ireland,  is  decisive  of  the  English 
domicile,  and  agrees  with  the  definition  of  domicile  in  the  Civil  law,  "Ubt  quis 
larem,  remmque,  ac  fortunevrvm  suarum  summavn  comtitidt"  (Code,  lib.  x.,  tit. 
xxxix..  sec.  vii.).  His  investments  in  the  English  stocks,  made,  too,  during  his  resi- 
dence in  France,  strongly  tend  to  show  that  he  never  thought  of  abandoning  his 
English  domicile'.  Indeed,  he  could  not  acquire  a  French  domicile,  as  he  had  not 
complied  with  the  requisites  required  by  the  law  of  that  country  to  give  him  a  French 
domicile.  He  had  not  obtained  an  act  of  Government  entitling  him  to  fix  his 
domicile  in  France.  Thev  referred  to  Collier  v.  Rivuz  (2  Curt.  855),  Vvesca  v. 
UAramJburu  (2  Curt.  277),  Craigie  v.  Leivin  (3  Curt.  435);  and  see  also  the  case  of 
Forbes  v.  Forbes  (1  Kay,  341),  where  all  the  authorities  upon  this  point  are  collected). 

Mr.  Rolt,  Q.C.,  and  Dr.  Jenner,  appeared  for  the  Respondent,  but  were  not  called 
upon  to  address  their  Lordships. 

[331]  The  Right  Hon.  Dr.  Lushinglon. — In  this  case  we  do  not  think  it  neces- 
sary to  hear  the  Respondent's  Counsel. 

The  sole  question  which  was  raised  in  the  pleadings  was  this :  whether  the  Tes- 
tator at  the  period  of  his  death  was  domiciled  in  France  or  in  England.  It  is  not 
necessary  to  consider  why  the  learned  Judge  (Sir  Herbert  Jenner  Fust)  who  then 
presided"  in  the  Prerogative  Court,  thought  fit  so  to  narrow  this  question;  though 
one  reason,  I  apprehend,  was,  that  if  the  domicile  turned  out  to  be  English,  in  that 
case  the  French  Will,  not  having  been  executed  according  to  the  Statute,  1st  Vict., 
c.  26,  would  have  been  altogether  void,  and  there  would  have  been  an  end  of  the 
wdiole  contest.  And,  if,  indeed,  the  domicile  should  ultimately  be  established  to  be  a 
French  domicile,  then  the  Prerogative  Court  would  know  by  what  law  the  validity 
of  that  Will  was  to  be  governed.  What  would  be  the  form  is  another  question,  and 
on  which  their  Lordships  express  no  opinion. 

Now,  the  leading  facts  of  the  case  may  be  very  shortly  stated.  What  is  called 
the  domicile  of  origin  of  the  Testator  was  Ireland ;  for  he  was  born:  in  Ireland,  of 
Irish  parents,  and  inherited  considerable  Irish  estate,  but  for  very  many  years 
before  his  death  he  had  ceased  to  reside  in  Ireland,  and  his  domicile  of  origin  was 
clearly  lost.  An  English  domicile  wras  acquired  by  long  residence  in  different  parts 
of  England,  principally  in  the  county  of  Gloucester.  It  appears,  that  the  deceased 
'  became  acquainted  with  Madame  Laneuville  some  time  about  the  commencement  of 
the  French  revolution.  We  shall  not  stop  to  consider  whether  the  early  history  set 
forth  in  this  case  be  true  or  not;  for  his  attachment  to  this  lady,  what-[332]-ever 
was  the  cause,  is  beyond  dispute:  whether  it  arose  from  her  having  rescued  him 
at  that  period  from  impending  danger  be  true  or  not,  the  fact  is  undoubted,  that  he 
became  most  sincerely  attached  to  her.  It  is  a  fact,  proved  beyond  all  controversy; 
it  is  admitted  in  this  cause  by  both  parlies. 

In  the  year  L835,  it  appears  thai  the  Testator,  having  been  estranged  from 
Madame  Laneuville  during  the  intervening  period,  again  discovered  her.  That  fact 
appears  from  a  Idler  in  his  own  handwriting,  in  which  he  thus  addresses  her: 
••  My  dear,  dear  Catherine,  I  have  received  your  letter,  and  am  now  the  happiest  man 
in  the  world  in  knowing  you  are  alive  and  well,  and  I  hope  happy."  Then  lie 
goes  nil  to  state  a  variety  of  oilier  circumstances,  which  it  is  not  necessary 
to  recapitulate.  At  this  period,  it  appears  that  the  Testator  was  residing  at  Bed- 
ford Villa.  Clifton,  and  immediately  after  having  discovered  her  residence  in  Paris 
1,,.  proceeded  there  to  visit   her,  either  in  the  end  of  1835    or  in  the  beginning  of 

322 


ANDERSON  V.   LANEUVILLE  [1854]  IX  MOORE,  333 

1836.  In  1836,  he  sells  off  his  furniture  and  quits  his  residence  at  Bedford  Villa, 
Clifton,  and  after  that  (but  at  what  precise  period  does  not  appear  from  any  evi- 
dence I  have  hem  able  to  discover  in  the  cause),  and  not  before,  he  takes  lodgings  in 
Trinity  Street,  Bristol,  but  for  what  period,  or  in  what  manner,  there  is  no  evidence. 
It  is  to  be  observed,  that  he  had  not  become  permanently  resident  at  that  time  in 
Trinity  Street,  Bristol,  but  he  takes  these  lodgings  merely  for  a  temporary  purpose, 
after  he  had  sold  off  his  furniture,  and  after  he  had  quitted  Bedford  Villa. 

From  that  time,  1836,  until  his  death  in  1849,  he  continued  to  reside  in  France, 
with  the  exception  of  such  intervals  as  presently  it  will  be  necessary  to  [333]  notice. 
He  resides  in  Paris  until  the  year  1839,  and  after  that  he  resides  at  a  house  pur- 
chased at  Hogent-sur-Marne,  a  few  miles  from  Paris.  Without  entering  into  any 
discussion  as  to  the  particular  form  and  manner  in  which  that  house  was  purchased, 
and  furnished,  or  to  the  particular  interest  he  had  in  it,  it  is  sufficient  to  say,  that 
he  had  a  life  interest  in  that  house.  He  visited  England  every  year,  according  to 
the  evidence  of  one  of  the  witnesses,  Mrs.  Price,  and  he  remained  for  a  few  weeks, 
the  time  varying  from  seven  to  eight  weeks,  at  her  lodgings  in  Trinity  Street, 
Bristol ;  but  all  his  letters  show  that  he  came  there,  not  from  choice,  but  that  he 
came  there  for  the  purposes  of  business,  and  that  he  was  always  anxious  to  return, 
as  soon  as  that  business  was  disposed  of,  to  his  residence  in  France. 

Here  then  is  a  residence  in  France  of  thirteen  years,  with  occasionally  a  break 
of  short  duration,  and  that  only  for  the  purpose  of  business. 

I  think  that  an  observation  was  made  by  the  Lord  Chancellor  in  the  cas.1  of 
Bempde  v.  Johnstone  (3  Ves.  201),  which  strongly  applies  to  this  state  of  the  case. 
Speaking  of  the  deceased  in  that  case,  the  Lord  Chancllor  said,  "  wherever  he  had 
a  place  of  residence,  that  could  not  be  referred  to  an  occasional  and  temporary  pur- 
pose, that  is  found  in  England,  and  nowhere  else."  So,  on  the  present  occasion, 
during  those  thirteen  years,  wherever  the  Testator  had  a  place  of  residence  which 
was  not  for  an  occasional  and  temporary  purpose,  that  residence  was  to  be  found 
in  France,  and  nowhere  else.  We  apprehend,  therefore,  looking  at  this  state  of 
facts  alone,  that  prima  facie,  the  domicile  in  England  was  abandoned,  and  that 
there  would  be  sufficient  to  constitute  a  French  [334]  domicile,  although  at  the  same 
time  we  may  be  of  opinion,  that  if  this  were  properly  to  be  considered  a  domicile  of 
origin,  it  is  necessary  to  have  very  strong  facts  in  order  to  change  such  a  domicile. 

Now,  looking  at  this  state  of  things,  what  are  the  facts,  and  Avhat  are  the  argu- 
ments which  have  been  adduced  in  opposition  to  the  conclusion  which  such  a  resi- 
dence, under  such  circumstances,  would  necessarily  induce  their  Lordships  to  come  to? 

The  facts  are  short,  and  the  arguments  equally  so.  It  was  contended,  that  the 
Testator  intended  to  reside  in  France  only  during  Madame  Laneuville's  lifetime. 
Assuming  that  to  be  the  fact,  assuming  that  he  had  seriously  intended  to  quit  France 
when  Madame  Laneuville  died,  it  does  not  at  all  follow  that  that  would  tend  to 
establish  the  conclusion  that  he  had  not  acquired  a  domicile  in  France.  For  what 
is  it  that  prevents  the  acquisition  of  a  domicile  by  long  residence  in  a  country? 
It  is  the  fact  of  the  individual  being  there  for  a  temporary  purpose.  It  never  can 
be  said  that  residing  in  a  country  until  the  death  of  an  individual  is  a  residence 
merely  for  a  temporary  purpose.  A  residence  in  India,  in  the  East  India  Company's 
service,  has  long  since  been  established  to  constitute  a  domicile,  yet,  in  such  a  case, 
there  is  always  an  animus  revertendi  at  some  period,  though  the  period  may  be 
remote,  and  very  uncertain.  In  order  to  prevent  the  acquisition  of  a  domicile  by 
residence  in  another  country,  it  is  laid  down  in  all  the  books,  that  if  the  residence 
be  merely  for  a  purpose  which,  in  its  nature,  is  temporary,  and  not  likely  to  last 
long,  then  the  residence  would  not  constitute  in  itself  the  acquisition  of  a  domicile. 

It  has  also  been  contended,  that  all  the  property  of  the  deceased  was  in  this 
country,  or  in  Ireland.  No  [335]  doubt  it  was  so  ;  the  real  estate  was  situated  in 
Ireland  and  the  funded  property  in  this  country ;  but  the  argument  to  be  derived 
from  the  lex  loci  rei  sitae  has  long  been  disposed  of  by  the  highest  authorities. 

With  regard  to  any  declarations  made  by  the  deceased  with  respect  to  his  inten- 
tions, their  Lordships  are  not  desirous  of  following  those  declarations  in  detail; 
because,  although  those  declarations  are  undoubtedly  admissible  evidence  for  that 
purpose,  they  are  not  entitled  to  the  first  degree  of  consideration.  In  the  case  of 
Stanley  v.  Benies  (3  Hagg.  Ecc.  Rep.  447),  there  were  a  number  of  declarations  of 
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the  intention  of  the  Testator  to  return  to  this  country;  but  the  Court  of  Delegates 
were  clearly  of  opinion,  after  the  most  mature  consideration,  that  the  declarations 
of  the  Testator  could  not  be  allowed  to  weigh  against  a  continued  domicile  in  a 

foreign  country.  .  ,       . 

We  do  not  propose  to  enter  further  into  the  consideration  of  the  evidence,  though 
there  are  very  many  points  of  it  which  appear  to  their  Lordships  very  strongly  to 
tend  to  the  conclusion  to  which  thev  have  come.  We  do  not  intend  so  to  do,  because 
we  are  of  opinion,  that  the  learned  Judge  in  the  Court  below  has  stated  the  law 
with  very  great  ability,  and  with  perfect  accuracy;  and  that  in  following  this  case 
to  the  conclusion  to  which  he  has  come,  he  has  shown  in  a  manner  most  perfectly 
satisfactory  to  their  Lordships,  that  all  his  conclusions  were  justly  founded  from 
the  facts  and  circumstances  of  the  case. 

Approving,  therefore,  as  we  do,  of  the  judgment  of  the  learned  Judge  in  toto, 
we  think  it  unnecessary  to  hear  the  Respondent's  counsel.  The  appeal  must  be  dis- 
missed, with  costs. 

[Mews'  Dig.  tit.  INTERNATIONAL  LAW;    V.  Domicil;    c.  Change  of  Domicil— 

Form  of  Will — When  Arts  of  Party  are  contrary  to  expressed  intention.  S.C. 
2  Spinks,  41.  Cf.  Hooper  v.  Gurnm,  1867,  L.R,  2  Ch.  282,  289;  Alcock  v. 
Smith  (1892),  1  Ch.  238.] 


[336]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  CIVIL  JUSTICE 

OF  BRITISH  GUIANA. 

JOHN  FORTE,  WILLIAM  BRANCH  POLLARD,  SARAH  MARIA  GILGEOUS,  and 
WILLIAM  BENJAMIN  GILGEOUS,— Appellants;  JOHN  BEETE,  and 
Others, — Respondents*  [Nov.  28,  1854]. 

Heard  ex  parte. 

A.  purchased,  at  an  execution  sale  in  British  Guiana,  certain  real  estates,  and 
having  paid  the  purchase-money  into  the  Registry  of  the  Supreme  Court  was 
put  into  possession  by  the  Provost  Marshal,  but  A.  being  unable  to  get  a 
transport  of  the  estates  from  the  Supreme  Court,  as  no  title  could  be  given, 
petitioned  the  Supreme  Court  for  annulment  of  the  sale  and  return  of  the 
purchase-money. 

The  Supreme  Court  refused  to  make  any  Order,  on  the  ground,  that  admitting 
that  an  execution  sale  could  be  annulled,  the  purchaser's  remedy  was  by 
petition  to  the  Sovereign  for  relief,  restitutio  in  integrum,  with  committimus 
to  the  Court. 

Upon  appeal,  held  by  the  Judicial  Committee  that  as  it  was  a  mere  question  of 
the  mode  of  giving  relief,  to  which  it  was  not  denied  the  purchaser  was  en- 
titled, it  was  competent  to  give  such  upon  petition  to  the  Court,  and  decreed 
annulment  of  the  execution  sale,  and  return  of  the  purchase-money  to  the 
purchaser ;  the  rents  and  profits  received  by  the  purchaser  while  in  posses- 
sion, to  he  set-off  against  interest  on  the  purchase-money,  as  wrell  as  for  money 
expended  on  improvements  and  for  the  costs. 

This  was  an  appeal  from  two  Orders  of  the  Supreme  Court  of  Civil  Justice  of 
British  Guiana,  bearing  date  the  3rd  and  5th  of  July,  184.9,  made  on  two  several 
petitions  presented  to  that  Court  by  the  Appellants. 

The  circumstances  which  led  to  the  making  of  these  Orders  were  these:  — 
[337]  By  the  law  of  the  Colony  of  British  Guiana,  debts  which  have  accrued  due 

*  Present :  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 
the  Right  Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  the  Lord  Justice 
Turner,  an^  the  Right  Hon.  Si**  John  Patteson. 

324 


FORTE  V.   BEETE  [1854]  IX  MOORE,  338 

either  for  stores  supplied  for  the  use  of  plantations,  or  otherwise  in  respect  of 
such  plantations,  are  recoverable  by  the  following  process: — An  action  at  law 
is  commenced  against  the  proprietor  or  representative  of  the  plantation  in  respect 
of  which  the  debt  is  owing,  without  ascertaining  or  naming  the  particular  in- 
dividual to  whom  the  plantation  may  belong.  A  citation  or  summons  is  then 
served  by  one  of  the  Marshals  of  the  Court,  by  affixing  it  to  the  principal  building 
on  the  plantation.  If  an  appearance  is  entered  on  behalf  of  the  proprietor,  the 
action  proceeds  in  the  usual  manner ;  and  on  the  Plaintiff  establishing  his  claim, 
the  Court  gives  sentence,  decreeing  the  plantation  to  be  executable  for  the  amounr 
of  the  debt  and  costs.  If  no  appearance  is  made,  the  Plaintiff  (after  a  second 
citation  in  the  same  manner)  obtains  a  similar  sentence  by  default.  On  such 
sentence  being  pronounced,  the  Marshal  levies  upon  and  takes  in  execution  the 
plantation  expressed  in  the  sentence  to  be  executable  for  the  debt.  In  the  case  of 
taxes  due  in  respect  of  a  plantation,  there  is  a  more  summary  method  of  procedure. 
Without  going  through  the  form  of  an  action  at  law,  the  Receiver-General  causes 
a  "  summary  summons  "  to  be  affixed  to  the  principal  building  on  the  plantation, 
requiring  "  the  proprietor  or  representative  "  to  pay  the  taxes  due  within  twenty- 
four  hours.  In  default  of  payment,  an  order  from  a  Judge  is  obtained,  declaring 
the  plantation  executable  for  the  amount  due ;  and  the  Marshal  proceeds  to  levy 
on  and  take  in  execution  the  plantation,  in  the  same  way  as  if  it  had  been  made 
executable  by  a  sentence  pronounced  in  an  ordinary  suit,  as  above  stated.  At  this 
stage,  [338]  the  Plaintiff,  whether  the  Receiver-General  or  a  private  individual, 
ceases  to  have  any  control  over  the  proceedings,  which  are  subsequently  carried  on 
without  his  intervention  or  privity,  by  the  Marshal  and  other  officers  of  the  Court. 
The  full  Court,  or  Chief  Justice  during  non-session,  upon  petition  of  the  Marshal, 
appoints  two  sequestrators  to  superintend  the  cultivation  and  management  of  the 
plantation,  and  to  receive  the  produce  thereof  until  the  day  of  sale,  which  cannot 
take  place  until  one  year  after  levy,  and  the  particular  description  of  the  plantation 
and  notice  of  the  sale  shall  have  been  three  times  advertised  in  the  London  Gazette 
and  Amsterdam  Courant.  At  the  expiration  of  the  year,  and  after  due  notice, 
as  above  mentioned,  the  Court,  or  Chief  Justice  during  non-session,  upon  petition  of 
the  Marshal,  fixes  a  precise  day  of  sale,  which  is  advertised  for  four  successive 
Saturdays  in  the  Government  newspaper  of  the  colony.  At  the  time  of  sale  the 
Marshal,  assisted  by  the  Registrar,  or  a  sworn  clerk,  acts  as  auctioneer ;  the  person 
who  is  declared  the  highest  bidder,  pays  to  the  Marshal  a  sufficient  sum  in  cash, 
to  defray  the  expenses  and  charges  of  that  officer,  and  delivers  to  the  Registrar 
bills  of  exchange,  drawn  at  three,  six,  nine,  and  twelve  months'  sight,  for  the 
amount  of  the  purchase-money  after  deducting  therefrom  the  above-mentioned 
cash  payment,  and  is  thereupon  let  into  the  possession  of  the  plantation  by  the 
Marshal. 

On  the  purchaser  presenting  to  the  Court  the  Registrar's  certificate  that  the 
whole  of  the  purchase-money  had  been  paid  into*  the  registry,  the  Court  grants  to 
such  purchaser,  on  petition,  Letters  of  Decree  under  the  seal  of  the  Court.  No  con- 
veyance or  other  deed  is  executed  by  the  former  proprietor,  nor  [339]  in  his  con- 
currence in  the  transaction  required  in  any  way,  after  his  property  has  been  duly 
taken  in  execution  by  the  Marshal;  but  until  Letters  of  Decree  have  been  granted, 
the  purchaser,  although  he  may  have  been  put  into  possession  of  the  property,  has 
no  power  to  sell  or  mortgage  any  part  of  it,  as  by  law  all  "  transports,"  or  con- 
veyances and  mortgages  of  real  property,  must  be  executed  and  passed  before  a 
Judge,  who  requires  to  be  satisfied  that  the  vendor's  or  mortgagor's  title  is  perfect. 

In  the  year  1842,  Meinhard  Johannes  Retemeyer,  the  Receiver-General  of  British 
Guiana,  commenced  proceedings  by  summary  summons  against  the  proprietor 
of  plantations  Best  and  Waller's  Delight,  in  the  Colony,  for  the  recovery  of  taxes 
due  in  respect  of  those  plantations.  Execution  was  levied  on  these  plantations 
in  due  course  on  the  20th  September,  1842,  when  there  were  surrendered  to  the 
Marshal  plantations  Best,  Phoenix,  and  Waller's  Delight. 

By  the  Order  of  the  Chief  Justice  of  British  Guiana,  dated  September  23rd, 
1842,  on  the  petition  of  the  Provost  Marshal,  sequestators  were  appointed  to 
administer  the  above  plantations,  and  on  the  27th  of  October,  1843,  the  Chief 
Justice  appointed  the  21st  of  November  then  next,  as  the  day  of  sale,  when  they  were 

325 


IX  MOORE,  340  FORTE  V.  BEETE  [1854] 

accordingly  put  up  to  execution  sale,  and  the  Appellant,  Forte,  became  the  highest 
Kidder  ami  the  purchaser  for  the  sum  of  41,000  dollars. 

Immediately  after  the  purchase,  the  Appellant,  Forte,  having  complied  with  the 
conditions  of  sale  in  respect  of  the  cash  payments  thereby  required,  was  put  into 
session  of  the  plantations  by  the  Provost  Marshal. 

Within  one  month  after  the  day  of  sale,  the  Regis-[340]-trar  issued  an  advertise- 
ment three  times  in  the  Government  newspaper  of  the  Colony,  on  the  9th,  14th, 
and  loth  December,  1843,  calling  upon  all  claimants  on  the  net  proceeds  of  the 
plantations  Best,  Phoenix,  and  Waller's  Delight,  to  appear  at  the  Roll  Court  to  file 
their  respective  claims:  in  consequence  of  which  claims  were  shortly  afterwards 
tiled  by  various  creditors. 

On  the  19th  January.  1^44,  the  Appellant,  Forte,  deposited  in  the  registry  of 
Court  the  Marshal's  receipt  for  1543  dollars,  700  dollars  in  cash,  and  Bills  of 
exchange  for  38,757  dollars,  the  amount  of  balance  due,  making  together  41,000 
dollars,  the  full  amount  of  the  purchase-money. 

c  Bills  remained  in  the  registry  of  the  Court  until  the  coming  into  operation 
of  Ordinance,  No.  21,  1844,  when  notice  was  given  by  the  Registrar  to  the  Appel- 
lants, to  pay  in  cash  into  the  registry  of  Court  the  amount  of  money  expressed  in 
every  of  such  Bills  of  exchange;  and  this  notice  not  being  complied  with  within 
fourteen  days,  the  Provost  Marshal  was  ordered  by  the  Supreme  Court,  on  the 
5th  April,  1845,  to  retake  and  re-sell  plantations  Best,  Phoenix,  and  Waller's 
Delight.  This  last-mentioned  Order,  however,  w^as  not  acted  upon,  in  consequence 
of  the  passing  of  Ordinances,  Nos.  8  and  15,  1845;  and  on  the  11th  December, 
1845,  Forte's  securities,  the  other  Appellants,  Sarah  Maria  Gilgeous.  William 
Benjamin  Gilgeous,  and  William  Branch  Pollard,  caused  to  be  paid  into  the  registry 
of  Court  the  sum  of  38,757  dollars,  the  balance  of  the  purchase-money. 

By  the  law  of  the  Colony  the  right  of  property  in  a  plantation  sold  at  execution 
sale  does  not  devolve  to  the  purchaser  until  the  purchase-money  has  been  [341] 
fully  paid,  and  Letters  of  Decree  have  been  obtained  from  the  Court;  and  as  by 
Article  7  of  the  conditions  of  sale,  Letters  of  Decree,  or  title,  were  only  to  be  granted 
when  the  instalments  were  paid  up,  the  Appellant,  Forte,  to  that  time,  had  not  been 
entitled  to  apply  for  Letters  of  Decree.  As  soon,  however,  as  the  payment  in  cash 
had  been  completed,  the  Appellant  presented  a  petition  to  the  Supreme  Court 
for  Letters  of  Decree  for  plantations  Best,  Phoenix,  and  Waller's  Delight  :  on  which 
the  Order  of  the  Court  was,  "  The  Court  cannot  grant  the  prayer  of  this  petition." 
As  it  is  the  practice  of  the  Court  to  sit  with  closed  doors  while  considering 
petitions,  and  to  assign  no  reasons  for  the  Orders  made  thereon,  the  Appellant  could 
not  at  first  ascertain  the  grounds  upon  which  the  prayer  of  the  petition  had  been 
refused.  The  Appellants,  however,  afterwards  discovered  that,  in  the  advertise- 
ments of  notice  of  the  execution  sale  required  by  law  to  be  published,  the  property 
had  been  described  as  plantations  Best  and  Waller's  Delight,  omitting  the  name 
"  Phoenix ;  "  and  having  reason  to  believe  that  the  refusal  of  the  Court  to  grant 
Letters  of  Decree  was  founded  on  that  fact,  Forte  presented  another  petition  for 
Letters  of  Decree.  On  this  petition,  in  which  the  facts  of  the  case  were  fully  set  out, 
and  also  an  argument  tending  to  show  that  the  validity  of  the  execution  sale  was 
not  affected  by  the  terms  of  the  advertisements,  the  Order  of  the  Court  was,  "  The 
Court  cannot  grant  the  prayer  of  this  petition." 

Finding  it  thus  impracticable  to  obtain  from  the  Court  a  title  to  the  property 
which  he  had  purchased  and  paid  for,  Forte  petitioned  the  Court  for  a  return  to 
him  of  the  sum  of  39,457  dollars,  which  had  been  [342]  paid  into  the  Registry  as 
balance  of  the  purchase-money  of  the  plantations  Best,  Phoenix,  and  Waller's 
Delight;  on  which  petition  the  Order  of  the  Court  was,  "  The  Court  cannot  grant 
the  prayer  of  this  petition,  referring  the  Petitioner  to  his  ordinary  remedy." 

In  consequence  of  this  last  Order,  Forte,  in  the  month  of  April,  1846,  brought 
an  action  against  Thomas  Cochrane  Hammill,  the  Provost  Marshal,  who  had  signed 
the  condition  and  memorandum  of  contract  of  sale,  claiming  that  by  sentence  of 
i  lie  Court  the  Defendant  should  be  condemned  to  procure,  obtain  for,  and  deliver 
to  the  Plaintiff,  Letters  of  Decree,  or  title  to  the  plantations  Best,  Phoenix,  and 
Waller's  Delight  ;  the  Plaintiff  offering  to  defray  all  such  reasonable  costs  as  the 
Defendant  might  incur  in  the  procuring  of  such  Letters  of  Decree,  and  to  do  all 
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legal  acts  the  Defendant  might  reasonably  require  him  to  do,  for  the  purpose  of 
enabling  the  Defendant  to  procure  Letters  of  Decree.  In  this  action  the  sentence 
of  the  Court,  on  the  12th  of  January,  1847,  was,  as  follows:  "'The  Court  having 
heard  the  parties  on  the  exceptions  of  '  Ineptus  et  obscurus  libellus,'  and  '  Tibi 
adversity  me  non  com/petit  haec  actio  '  proposed  by  the  Defendant,  now  rejects  the 
exception  of  '  Ineptus  et  obscurus  libellus,'  and  admits  the  exception  of  '  Tib% 
adversus  me  non  competit  haec  actio;  '  and  for  the  benefit  thereof  absolves  the 
Defendant  of  this  instance,  with  condemnation  of  the  Plaintiff  in  the  costs." 

The  Appellant  again  petitioned  the  Court  for  Letters  of  Decree,  on  which  the 
Order  of  the  Court,  on  the  7th  April,  1847,  Avas,  "  The  Petitioner  is  referred  to  the 
orders  made  by  this  Court  on  the  19th  [343]  and  31st  of  January,  1846,  on  the  two 
several  petitions  presented  by  the  Petitioner  in  this  matter." 

On  the  7th  January,  1848,  Forte  presented  another  petition,  in  which 
he  set  forth  the  hardship  of  his  case,  showing  that  the  difficulties  had 
arisen  from  errors  committed  by  the  Officers  of  the  Court ;  that  the 
plantation  Best,  having  no  buildings  upon  it,  would  be  useless  for  the  purpose 
of  cultivation,  unless  accompanied  by  the  possession  of  the  adjoining  plantation 
Phoenix,  on  which  were  all  the  buildings  used  for  the  crops  of  both  plantations ; 
that  at  the  time  of  his  purchase,  he  had  contemplated  the  sale,  and,  before  the 
payment  of  the  purchase-money,  had  contracted  to  sell  upwards  of  150  lots  of 
land  on  the  estates  to  labourers,  who  would  have  become  resident  on  the  property, 
and  thereby  enhanced  its  value;  but  who,  on  the  failure  to  obtain  Letters  of  Decree, 
had  located  themselves  elsewhere ;  and  concluding  with  the  prayer,  that  the  Court 
would  declare  as  null  and  void,  upon  the  ground  of  manifest  error,  the  execution 
sale  of  the  21st  November,  1843  :  on  which  petition  the  Order  of  the  Court,  on  the 
18th  January,  1848,  was,  "  The  Court  cannot  grant  the  prayer  of  this  petition." 

In  June,  1849,  the  two  inventories  referred  to  in  the  conditions  of  sale,  could 
not  be  found  in  the  Marshal's  office  ;  and  it  was  in  evidence  that  they  were  destroyed 
in  a  fire  which  occurred  in  October,  1848;  it  was  also  proved  that  one  purported  to 
be  an  inventory  of  the  plantations  Pest  and  Phoenix,  and  the  other  of  the  plantation 
Waller's  Delight. 

On  the  22nd  of  June,  1849,  the  Appellants  presented  their  joint  petition  to  the 
Supreme  Court,  embodying  the  facts  of  their  case,  and  concluding  with  [344]  the 
prayer  that  the  Court  would  be  pleased  to  make  an  Order  directing  the  Eegistrar, 
after  deducting  such  reasonable  charges  as  the  Court  might  be  pleased  to  direct, 
to  pay  out  to  Forte  the  sum  of  700  dollars  paid  by  him  into  the  registry  of  Court, 
on  the  19th  day  of  January,  1844,  on  account  of  the  Purchase-money  of  plantations 
Best,  Phoenix,  and  Waller's  Delight,  cwm  annexis,  and  also  to  pay  out  to  the  other 
petitioners  the  sum  of  38,757  dollars  paid  into  the  registry  as  balance  of  the  pur- 
chase-money by  the  last-mentioned  petitioners ;  or  in  case  that  the  Court  should  not 
be  disposed  at  once  to  make  such  Order,  then  that  the  Court  would  be  pleased  to 
appoint  a  day  for  hearing  Counsel  for  the  Petitoners,  and  also  Counsel  for  any 
other  party  that  the  Court  might  consider  entitled  to  be  so  heard,  as  to  whether  the 
Court  would  make  such  Order ;  on  which  petition  the  Court  placed  an  Order  bearing 
date  the  3rd  of  July,  1849,  in  the  following  words: — "  The  Court  cannot  grant  the 
prayer  of  this  petition."  The  Appellants  then  presented  a  further  petition  for 
leave  to  appeal  to  Her  Majesty  in  Council  from  the  Order  made  on  the  3rd  of  July, 
1849  :  which  leave  was  refused  by  Order  of  the  Court  of  the  5th  of  July,  1849. 

The  Appellants,  thereupon,  applied  by  petition  to  Her  Majesty  in  Council  for 
leave  to  appeal  from  the  above  Orders,  dated  the  3rd  and  5th  of  July,  1849,  which 
was  granted  upon  terms  of  giving  security  for  £300,  which  condition  the  Appel- 
lants complied  with. 

Xo  appearance  having  been  entered  for  the  Respondents,  the  appeal  now  came 
on  to  be  heard  ex  parte. 

The  grounds  relied  upon  by  the  Appellants  in  sup-[345]-port  of  the  appeal,  as 
embodied  in  the  reasons  to  their  case,  were:  — 

First,  that  the  execution  under  colour  of  which  the  plantations  Best,  Phoenix, 
and  Waller's  Delight  were  sold  at  the  execution  sale  on  the  21st  of  November, 
1843,  was  for  taxes  due  in  respect  only  of  plantations  Best  and  Waller's  Delight. 

Second,  that  the  execution  sale  was  informal  and  illegal,  inasmuch  as  no  par- 
ticular description,  and  no  notice  of  the  sale  of  one  of  the  three  plantations  then 
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sold,  namelr,  plantation  Phoenix,  had  been  advertised  either  in  the  London  Gazette 
or  Amsterdam  Courant,  as  required  by  law. 

Third  that  the  preliminary  proceedings  necessary  to  give  validity  to  an 
execution  sale  of  a  plantation,  had  not  been  duly  taken  in  respect  of  plantation 

Fourth  that  no  Letters  of  Decree  or  title  could  be  granted,  and  no  legal 
transport  made  to  the  Appellant,  Forte,  for  the  plantations  which  he  contracted  to 
purchase  at  the  execution  sale. 

Fifth,  that  the  plantation  Best,  having  no  buildings  on  it  necessary  tor  its 
occupation  and  cultivation  as  a  plantation,  was  useless  to  him  without  a  legal  trans- 
port of  the  adjoining  plantation  Phoenix. 

Sixth,  that  the  Supreme  Court  could  not  grant  Letters  of  Decree  for  the  planta- 
tions  Best,  Phoenix,  and  Waller's  Delight,  although  the  Appellants  had,  on  their 
parts,  complied  with  all  the  conditions  of  sale,  and  done  all  acts  required  to  be 
done  by  them  to  entitle  them,  or  some  of  them,  to  such  Letters  of  Decree. 

Seventh,  that  the  nett  proceeds  of  the  execution  sale  of  the  plantations  Best, 
Phoenix,  and  Waller's  [346]  Delight,  in  the  registry  of  the  Court,  could  not  be 
legally  paid  out  to  the  creditors'  claimants  on  the  proceeds,  or  to  any  persons  other 
than  the  Appellants. 

Mr.  Greene,  and  Mr.  W.  P.  C.  Thompson,  for  the  Appellants. 

The  Lord  Justice  Knight  Bruce. — Their  Lordships  are  of  opinion,  that  this  is 
simply  a  question  of  the  mode  of  giving  relief,  and  that  the  Appellants  are  certainly 
entitled  to  some  relief,  for  it  would  be  contrary  to  equity  and  justice  that  they  should 
be  denied  a  title  to  the  purchased  plantations,  and  yet  refused  a  return  of  the 
purchase-money  paid  into  the  registry  of  the  Supreme  Court,  or  allowed  interest 
for  the  same.  We  shall,  therefore,  advise  Her  Majesty  to  annul  the  execution  sale, 
and  direct  the  Appellants  to  give  up  possession  of  the  plantations  to  the  Provost 
Marshal.  The  purchase-money  paid  into  the  registry  of  the  Court  must  be  returned 
to  the  Appellants,  but  as  the  Appellants  have  been  in  possession,  the  rents  and 
profits  received  by  them  must  be  considered  and  deemed  a  set-off  for  interest  on 
the  purchase-money  and  such  costs  as  have  been  incurred  by  the  Appellants,  as 
well  as  for  improvement  or  permanent  repairs  made  by  them  upon  the  plantations. 

The  following  report  was  made  by  the  Committee,  which  was  afterwards  con- 
firmed by  Her  Majesty's  Order  in  Council:  — 

"  Their  Lordships  do  agree  humbly  to  report  to  your  Majesty  as  their  opinion, 
that  the  sale  of  the  plantations  Best,  Phoenix,  and  Waller's  Delight,  cum  [347] 
(innexis,  made  to  the  Appellant,  John  Forte,  at  the  execution  sale  held  on  the  21st 
of  November,  1843,  in  the  proceedings  under  appeal  mentioned,  ought  to  be 
annulled,  and  that  the  Appellants  respectively  should  redeliver  or  cause  to  be  re- 
delivered to  the  Provost  Marshal  of  the  said  Colony,  the  possession  of  all  such  part 
of  any  of  the  said  plantations  as  may  not  already  have  been  given  up  to  him  ;  and 
their  Lordships  are  further  of  opinion,  that  the  sum  of  700  dollars  deposited  by 
the  Appellant,  John  Forte,  in  the  registry  of  the  Supreme  Court  of  British  Guiana, 
on  the  19th  of  January,  1844,  on  account  of  the  purchase-money  of  the  said  planta- 
tions, ought  to  be  forthwith  repaid  by  the  Registrar  of  the  said  Court  to  the  said 
Appellant,  John  Forte,  or  his  certain  attorney,  and  that  the  sum  of  38,735  dollars 
paid  by  the  Appellants,  William  Branch  Pollard,  Sarah  Maria  Gilgeous,  and  William 
Benjamin  (iilgeous,  to  the  Registrar  of  the  said  Court,  on  the  11th  of  December, 
L845,  as  the  balance  of  the  said  purchase-money,  ought  to  be  forthwith  repaid  by 
the  Registrar  of  the  said  Court  to  the  said  last-mentioned  Appellants,  or  to  the 
survivors  or  survivor  of  them,  or  to  their  certain  attorney  ;  and  their  Lordships  do 
further  recommend  that  the  rents  and  profits  of  any  of  the  said  plantations  received 
by  the  Appellants,  or  any  of  them,  be  deemed  and  taken  to  be  a  set-off  against  the 
interest  of  the  said  monies  paid  into  the  said  Court,  and  to  the  Registrar  thereof  as 
aforesaid,  and  against  the  accumulations  of  such  interest,  and  against  the  costs 
incurred  by  the  Appellants,  or  any  of  them,  in  their  several  proceedings  in  the  said 
Court,  and  against  the  costs  of  this  appeal,  and  against  the  sum  of  1543  dollars 
paid  by  the  Appellant,  John  Forte,  for  expenses  incurred  in  bringing  [348]  the 
said  plantation  to  sale,  and  against  any  monies  expended  by  the  Appellants,  or  any 
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of  them,  in  the  permanent  improvements,  or  substantial  or  necessary  repairs  of 
the  said  plantations ;  and  their  Lordships  do  further  recommend  that  this  suit  and 
petition  be  remitted  to  the  said  Supreme  Court  of  Civil  Justice  in  British  Guiana 
to  give  effect  to  this  report  in  all  its  parts,  in  case  3'our  Majesty  should  be  pleased 
to  approve  the  same,  and  to  order,  as  is  herein  set  forth  and  recommended,  and 
that  the  Appellants  and  the  said  Provost  Marshal,  or  any  of  them,  be  at  liberty  to 
apply  to  the  said  Supreme  Court  as  they  may  be  advised  "  («). 

(a)  As  this  case  was  heard  ex  parte  in  the  Court  below,  as  well  as  here,  and  no 
reasons  were  given  by  the  Court  of  Civil  Justice  of  British  Guiana,  according  to  the 
practice  of  that  Court,  upon  an  Order  made  on  a  petition  (see  Ordinance,  No.  5, 
1846,  sec.  52,  where  it  is  confined  to  a  judgment  or  sentence  of  the  Court),  it  is 
thought  desirable  to  set  out  the  material  part  of  the  reasons  transmitted  to  the 
Privy  Council,  pursuant  to  the  Rule  issued  by  the  Privy  Council,  dated  the  12th 
of  February,  1845  (4  Moore's  P.C.  Cases,  Appendix,  p.  xxv.),  under  the  Statute, 
7th  and  8th  Vict.,  c.  69,  sec.  11,  by  His  Honor  the  Chief  Justice  Arrindell,  the  other 
Judges  who  joined  in  making  the  Orders  being  either  dead  or  absent  from  the 
Colony. 

The  Chief  Justice,  after  stating  the  law  as  set  forth  in  the  opening  of  the  case, 
expressed  his  regret  that  it  had  not  hitherto  been  rendered  incumbent  on  the 
Judges  of  the  Supreme  Court  of  Civil  Justice  to  give  their  reasons  for  granting  or 
rejecting  petitions,  as  well  as  the  grounds  or  reasons  for  sentences  when  pro- 
nounced ;  but  stated  the  following  as  the  reasons  for  the  dismissal  of  the  several 
petitions  presented  by  the  Appellants. 

"  Because  the  petition  of  the  22nd  June,  1849,  on  which  the  Order  of  the  3rd 
of  July,  1849,  was  placed,  expressly  referred  to  a  petition  of  John  Forte,  the  pur- 
chaser of  the  property  mentioned  in  the  petition,  praying  to  be  paid  hack  the 
very  money  mentioned  [349]  in  the  petition  of  the  22nd  of  June,  1849,  and  which 
petition  was  rejected  by  the  Court,  then  composed  of  Jeffrey  Hart  Bent.  Chief 
Justice,  John  Downie,  and  Samuel  Firebrace,  all  of  whom  were  dead,  and  that  the 
present  Chief  Justice,  then  acting  in  the  place  of  Mr.  Bent,  did  not  consider  himself 
authorised  to  give  any  other  Order  than  that  appealed  from,  inasmuch  as  any 
Order  granting  the  prayer  of  the  said  petition  of  22nd  of  June.  1849,  would  have 
been  in  direct  opposition  to  the  same  Court's  Order  of  the  7th  of  February,  1846, 
which  last-mentioned  Order  was  then,  and  is  still,  in  force,  the  saine  never  having 
been  appealed  from,  and  the  same  having  been  granted  without  the  parties  having 
been  heard. 

"Because,  upon  another  petition  presented  by  John  Forte,  dated  the  7th  of 
January,  1848,  to  have  the  sale  of  plantations  Best,  Phoenix,  and  Waller's  Delight 
declared  null  and  void,  the  Court,  then  consisting  of  the  said  William  Arrindell, 
John  Downie,  and  Samuel  Firebrace,  made  an  Order,  dated  the  18th  of  Januarv, 
1848,  rejecting  such  last-mentioned  petition  ;  and,  because  to  have  granted  the 
prayer  of  the  petition  of  the  22nd  of  June,  1849,  would  have  been  in  effect  to  have 
reversed  the  last-mentioned  Order  of  the  18th  of  January,  1818,  width  was  then, 
and  still  is,  in  force  and  unappealed  from,  and  which  the  Court  had  no  authority 
to  do. 

"Because  on  the  petition  of  John  Forte  to  have  paid  back  to  him  the  same 
purchase-money,  the  Court,  then  consisting  of  Jeffrey  Hart  Bent,  Chief  Justice. 
John  Downie,  and  Samuel  Firebrace,  in  their  Order  of  the  7th  of  February,  1846, 
rejecting  the  said  last-mentioned  petition,  referred  the  party  to  his  ordinary 
remedy. 

"Because  the  ordinary  remedy  mentioned  by  the  Court  in  its  Order  of  (lie  7th 
of  February,  1846,  was  a  petition  to  the  Sovereign  for  relief,  restitutio  in  in- 
tegrum,; *   and  because  the  Court  was  unauthorized  to  entertain   any  process  or 

*  See  upon  this  point,  In  re  Grosvenor  Butts  (3  Moore's  P.C.  Cases,  I  II),  and 
precedent,  ib.  p.  443,  where  an  Order  was  made,  under  similar  circumstances,  by 
the  Judicial  Committee,  on  petition  for  a  mandament  of  substantial  relief,  restitutio 
in  integrum,  and  committimus  to  the  Judge  of  the  Supreme  Court  of  British 
Guiana. 
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application   for  the  annulment    of  an   execution   sale,   except    upbn    an   Order  of  the 
Sovereign,  known,  in  the  Dutch  law,  as  a  mandament  of  relief,  that  is,  substantial 

relief. 

•  That  the  Chief  Justice  Arrindell  joined  in  the  Order  of  the  5th  [350]  of  July. 
1849,  rejecting  the  petition  for  appeal,  because  from  the  reasons  which  he  has 
given  for  joining  in  rejecting  the  petition  of  the  22nd  of  June,  1849,  by  the  Order 
of  the  3rd  of  July,  1849,  such  Order  was  not  equivalent  to  a  definitive  sentence  or 
judgment,  inasmuch  as  the  Order  was  merely  to  the  extent  that  the  Court  could 
UOt  grant  the  remedy  prayed  for  in  the  mode  and  manner  prayed  for,  and  because 
there  was  a  remedy,  viz.  by  petition  to  the  Sovereign  for  substantial  relief. 

"Thai  although  the  remedy,  if  the  parties  have  a  remedy  at  all,  is  by  petition 
to  the  Sovereign  for  relief  (see  Grotius,  '  Introduction  to  Dutch  Jurisprudence,' 
translated  by  Herbert,  lib.  :i.  .hap.  48,  sec.  5,  and  Van  der  Linden,  as  cited  here- 
after), and  although  some  authors  maintain  that  the  remedy  of  relief  is  open  to 
a  party  to  annul  an  execution  sale,  yet  other  authors  maintain  that  there  is  no 
relief  whereby  an  execution  sale,  that  is,  a  public  sale  ex  (hereto  judicis,  can  be 
annulled.  Sec  Xeostadius,  Curiae.  Holl.  Decis,  75  and  128;  Voet  ad  Pandectas,  b. 
xviii.,  tit.  5,  set.  1G;  Van  der  Keessel,  Thesis,  189,  198,  and  901,  and  authorities 
there  cited.  Thus  it  is  doubtful  whether  an  execution  sale  can  be  annulled  at  all; 
but,  admitting  that  under  special  circumstances  it  can  be  annulled,  it  must  be  upon 
petition  to  the  Sovereign  for  relief,  with  committimus  to  the  Court,  and  not  upon 
mere  petition  to  the  Court. 

"That  the  reason  for  this  is  obvious,  namely,  that  upon  a  mere  petition  to  the 
Court,  the  merits  of  the  case  cannot  be  as  fully  developed,  as  there  is  no  process  for 
the  attendance  and  examination  of  witnesses  as  upon  a  regular  process  of  mandament 
claim  and  demand,  answer,  replication,  joining  of  issues,  and  examination  and 
cross-examination  of  witnesses  viva  voce  in  open  Court. 

li  That  although  the  authorities  quoted  in  the  petition  of  the  22nd  of  June, 
1849,  viz. — Censura  Forensis,  lib.  iv.,  tit.  19,  sec.  4  ;  Burge  '  On  Foreign  and  Colonial 
Law.'  vol.  ii.  p.  502;  Voet  ad  Pandectas,  lib.  xviii.,  tit.  1,  sec.  5;  Henry's  Transla- 
tion of  Van  der  Linden,  pp.  188  and  208,  and  Wood's  '  Institutes  of  the  Civil 
Law.'  pp.  232,  233, — show  that  error  forms  one  of  the  grounds  of  rendering  a 
contract  null  and  void,  yet  these  authorities  do  not  treat  of  the  mode  and  manner 
of  annulling  such  a  contract,  such  mode  and  manner  and  form  of  process  being 
pointed  out  in  Van  der  Linden,  lib.  iv.,  chap,  i.,  sec.   1,  2,  3,  4,  and  5." 

[Mews'  Dig.  tit.  COLONY:  II.  Particulab  Colokies  ;  3.  British  Guiana.] 


[351]  ON  APPEAL  FROM  THE  SUDDER  DEWANNY  ADAWLUT 

AT  AGRA. 

SETO  LUCHMEECHUND,— Appellant;  SETO  ZORAWUR  MULL,— Respondent  * 

[Nov.  30,  1854]. 

Appeal  from  the  Sudder  Court  in  India,  which  stood  dismissed  under  Rule  5  of 
t he  Order  in  Council  of  the  13th  of  June,  1853,  for  want  of  effectual  pro- 
aecution  restored,  as  the  Appellant  was  in  ignorance  of  the  existence  of  the 
new  Rules,  the  Sudder  Court  having  served  the  Appellant  (after  the  inter- 
position of  the  appeal)  with  notice  that  two  years  was  allowed  after  the 
arrival  of  the  transcript  in  England  for  prosecuting  the  appeal  [9  Moo. 
I'.C.  352]. 

Where  Government  securities  for  the  due  prosecution  of  the  appeal  and  costs 
were  deposited  in  the  Registry  of  the  Sudder  Court,  the  Judicial  Committee 
in  restoring  the  appeal  dispensed  with  the  usual  recognizance  in  England 
[!)  Moo.   I'.C.  353]. 

In  this  case,  the  transcripl  of  the  proceedings  arrived  in  England  and  was 
registered   in   ih«-  Council  Office  on  the   L 2th  of  October,    1853,  but   DO  effectual  steps 

*  Present  :  I'he  Kight  Hon.  Dr.  Lushington.  the  Kighl  Hon.  T.  Pemberton  Leigh. 
the  Right  Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan, 
and  the  Right  Hon.  the  Lord  Justice  Turner. 
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having  been  taken  for  the  prosecution  of  the  appeal  within  six  months,  pursuant 
to  Rule  5  of  the  Order  in  Council  of  the  13th  of  June,  1853  (see  Rules  [Stat.  R.  and 
0.  Rev.  iv.,  305]),  the  appeal  stood  dismissed  under  that  rule. 

It  appeared  that  no  notice  of  the  existence  of  the  new  Rules  had  been  given  to 
the  Appellant,  who  was  resident  in  India,  in  time  to  cause  effectual  steps  to  be 
taken  to  prosecute  the  appeal,  and  that  upon  the  appeal  being  preferred  in  the 
Court  below,  the  Appel-[352]-lant  had  had  notice  served  upon  him  in  India  by  the 
Sudder  Dewanny  Court  that  he  was  to  prosecute  the  appeal  within  two  years 
from  the  registering  of  the  receipt  of  the  copies  of  the  transcript  in  the  Privy 
Council  Office.  The  Appellant  now  presented  a  petition  setting  forth  the  above 
facts,  stating  the  largeness  of  the  sum  involved  in  the  appeal,  and  praying  for 
leave  to  restore  the  appeal.  An  affidavit  was  also  filed  by  the  agent  in  England 
stating  his  ignorance  of  the  operation  of  the  new  rules,  and  confirming  the  cir- 
cumstances above  mentioned. 

Mr.  Leith,  for  the  Petitioner,  cited  Gudadhur  Purshad  Tewarree  v.  Moogumat 
Soonderkoomaree  (ante  [9  Moo.  P.C.],  p.  86). 

The  Right  Hon.  Dr.  Lushington. — The  question  is,  whether  there  was  sufficient 
means  adopted  by  the  Sudder  Court  to  promulgate  the  new  Rules  and  Regulations 
in  India.  It  does  not  appear  that  the  Petitioner  was  served  with  any  notice,  or 
had  means  of  knowing  of  the  existence  of  the  new  Rules,  and  the  Appellant  very 
naturally  relied  upon  the  notice  served  upon  him  by  the  Sudder  Court,  by  which 
two  years  were  allowed  for  prosecuting  the  appeal  after  the  arrival  of  the  transcript 
in  England.  The  mere  fact  of  the  arrival  of  the  transcript  here  in  such  circum- 
stances, and  that  no  steps  have  been  taken  to  bring  the  appeal  on  for  hearing,  is 
not,  in  our  opinion,  sufficient  to  entirely  shut  out  the  appeal.  The  appeal  will  be 
restored  upon  terms  of  giving  security  here  for  £1000. 

[353]  By  the  rejaort  of  the  Committee,  the  appeal  was  ordered  to  be  restored, 
and  the  Appellant  allowed  to  prosecute  the  same  upon  lodging  in  the  Council 
Office,  within  six  months  from  the  date  of  Her  Majesty's  Order  in  Council  ap- 
proving the  report,  a  certificate  of  recognizance  to  Her  Majesty  in  the  penalty  of 
£1000.  This  report  was  confirmed  by  an  Order  in  Council,  dated  the  11th  of 
December,  1854. 

Mr.  Leith,  for  the  Petitioner,  afterwards  moved  (March  26,  1855  *)  upon  petition 
for  liberty  to  waive  so  much  of  this  Order  as  required  the  recognizance  to  be 
entered  into  in  England  for  costs,  on  the  ground  that  there  was  already  a  sum  of 
Rs.  10,000,  in  Government  securities,  deposited  in  the  Registry  of  the  Sudder 
Dewanny  Court  for  that  purpose. — [The  Lord  Justice  Turner :  This  Court  has 
been  accustomed  to  require  security  to  be  entered  into  here.  Is  not  the  appeal 
originally  allowed  in  India  defunct?] — The  security  now  lodged  in  the  Court  in 
India  is  amply  sufficient  for  the  costs,  and  it  would  only  inconvenience  the  parties 
to  get  fresh  security  here. 

The  Right  Hon.  T.  Pemberton  Leigh. — In  the  circumstances  this  application 
will  be  granted,  but  it  must  be  upon  condition  that  the  money  deposited  in  India 
remain  in  deposit  to  abide  the  appeal  here. 

By  the  Order  in  Council  made  upon  this  petition,  it  was  ordered  that  so  much 
of  the  Order  of  the  11th  [354]  of  December,  1854,  as  required  that  recognizance 
be  entered  into  in  the  penal  sum  of  £1000  sterling  be  dispensed  with,  and  that  the 
Government  securities  for  Rs.  10,000  be  held  in  deposit  by  the  Sudder  Dewanny 
Adawlut,  to  stand  and  abide  the  determination  of  the  appeal,  and  such  costs  as 
might  be  awarded  by  the  Lords  of  the  Committee. 

*  Present  :  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  the  Lord 
Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  the 
Lord  Justice  Turner. 
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ON  APPEAL  FROM  THE  SUPREME  COURT  AT  CALCUTTA. 

SIBNARAIN  GHOSEi— r Appellant;   HULLODHUR  DOSS,— Respondent  * 

[Nov.  30,  1854]. 

If  leave  to  appeal  be  obtained  ex  parte,  the  Respondent  may,  as  a  matter  of 

course,  present  a  counter-petition  to  dismiss. 
Where  an  appeal  had  been  granted  ex  parte  upon  an  allegation  unfounded  in 

fact,  the  Judicial  Committee  refused  to   hear  the  case,  and  dismissed  the 

appeal  with  costs. 

In  this  appeal  special  leave  to  appeal  was  granted  by  the  Committee  on  an 
application  made  ex  parte  by  the  Appellant,  upon,  among  other  grounds,  an 
allegation  that  certain  exceptions  taken  in  the  Court  below  to  the  return  made 
by  Partition  Commissioners  had  been  overruled,  as.  of  course,  in  consequence  of 
the  [355]  absence  of  the  Appellant's  Counsel  (8  Moore's  P.C.  Cases,  pp.  276-7).  This 
allegation  turned  out  to  be  wholly  unfounded,  as  it  appeared  that  Counsel  on  both 
sides,  had  been  present  on  the  occasion  in  question,  and  that  the  Appellant's  Counsel 
had  stated  that  he  was  unable  to  support  the  exceptions. 

Mr.  Rolt,  Q.C.,  now  moved  for  leave  to  present  a  petition  to  dismiss  the  appeal. 

The  Right  Hon.  Dr.  Lushington. — This  application  is  unnecessary,  as  you 
are  entitled  of  course,  to  move  to  dismiss,  upon  presenting  a  counter-petition  for 
that  purpose  (see  In  re  Ames,  3  Moore's  P.C.  Cases,  413). 

Upon  the  appeal  coming  on  for  hearing  (Nov.  30,  1855  f)  Mr.  R.  Palmer,  Q.C., 
Mr.  Leith,  and  Mr.  Maule,  appeared  for  the  Appellant;  and  Mr.  Rolt,  Q.C.,  and 
Mr.  A.  Gordon,  for  the  Respondent. 

When  the  Respondent  objected  to  the  hearing,  as  leave  had  been  granted  upon 
an  erroneous  allegation  that  the  Appellant's  Counsel  had  been  absent  at  the  hearing 
of  the  exceptions  in  the  Court  below,  whereas  the  certificate  of  the  Judges  in  India 
distinctly  showed  that  Counsel  was  present,  and  that  he  declined  to  argue  the 
exceptions. 

[356]  The  Lord  Justice  Turner. — We  consider  it  a  matter  of  the  utmost  im- 
portance that  parties  who  come  here  for  an  indulgence  upon  an  ex  parte  applica- 
tion, should  take  care  and  speak  the  truth.  In  this  case,  the  Appellant  in  his 
petition  for  leave  to  appeal,  has  erroneously  alleged  as  a  ground  for  the  indulgence 
of  the  Court,  a  fact  to-which  the  Judges  in  the  Court  below  certify  the  contrary. 
Their  Lordships  are  fully  satisfied  that  this  is  so,  and,  that  this  case  may  operate 
as  a  warning  in  future,  they  dismiss  the  appeal  with  costs  (see  Wilson  v.  Callender, 
ante  [9  Moo.  P.C],  p.  100,  where  the  Judicial  Committee,  under  similar  circum- 
stances, stopped  the  hearing  of  an  appeal,  and  dismissed  it  with  costs). 

[Mews'  Dig.  tit.  COLONY  :  III.  Appeals  to  Privy  Council  ;  1.  When  an  Appeal  lies 
generally — Counter  petition,  3.  Leave  to  Appeal — Counter  petition  to  dismiss.] 

*  Present :  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton 
Leigh,  the  Right  Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward 
Ryan,  and  the  Right  Hon.  the  Lord  Justice  Turner. 

f  Present:  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward 
Ryan,  the  Right  Hon.  the  Lord  Justice  Turner,  the  Right  Hon.  Sir  John  Patteson, 
and  the  Right  Hon.  Sir  William  Maule. 


332 


MACKAY  V.  ROBERTS FORTUNE  (the)  [1854]  IX  MOORE,  357 

[357]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

THOMAS  MILLAR  MACKAY  and  JAMES  BAINES,— Appellants;  MARGARET 
ROBERTS  and  Others,— Respondents  *  [Dec.  4,  1854]. 

The  Fortune. 

A  barque  held  solely  to  blame  for  causing  a  collision  off  the  Lizard,  for  not 
giving  way  upon  a  dark  night  to  a  small  schooner  close  hauled  to  the  wind 
on  the  starboard  tack  under  close  reefed  sails. 

The  schooner  of  116  tons  burthen  exhibited  a  light  in  a  lantern,  with  a  candle 
of  eight  to  the  pound,  which  was  hung  at  the  forestay  about  four  of  five  feet 
above  the  deck,  and  also  a  binnacle  light.  Held  a  sufficient  compliance  with 
the  Admiralty  Regulations  respecting  vessels  exhibiting  lights,  made  pursuant 
to  the  Statute,  14th  and  15th  Vict,,  c.  79,  s.  26. 

Construction  of  section  28  of  the  14th  and  15th  Vict.,  c.  79. 

This  appeal  arose  out  of  an  action  of  damage,  civil  and  maritime,  brought  by 
the  Appellants,  the  owners  [358]  of  the  barque  Fortune,  against  the  schooner  Mar- 
garet Roberts,  of  which  the  Respondent,  Roberts,  was  the  sole  owner ;  and  also  from 
a  cross  action  brought  by  the  Respondent,  Roberts,  and  the  other  Respondents,  the 
owners  of  the  cargo,  and  the  master  and  crew  of  the  schooner,  against  the  Fortune, 
for  like  damage,  arising  from  a  collision  between  the  two  vessels. 

The  libel  on  behalf  of  the  Margaret  Roberts,  alleged  in  substance,  that  the 
schooner  was  of  the  burthen  of  116  tons,  and  was  on  her  voyage  from  Milford  Haven 
for  the  port  of  London.  Thar  about  40  minutes  past  five  o'clock  a.m.,  of  the  11th  of 
December,  1853,  the  Lizard  Lights  bore  about  N.  \  W.  distant  about  ten  miles  from  the 
schooner,  that  the  wind  was  S.E.,  and  the  weather,  which  had  been  rather  rough, 
was  moderating.  That  the  schooner  was  close  hauled  to  the  wind  on  the  starboard 
tack  under  close  reefed  sails  heading  E.N.E.,  and  sailing  at  the  rate  of  2|  knots  an 
hour,  making  about  four  points  lee  way,  and  that  a  signal  lantern  which  had  been 
fixed  to  the  forestay  several  hours  before,  and  was  visible  forwards  either  way, 
was  burning  brightly.  That  it  was  the  mate's  watch,  who  was  walking  the  deck 
looking  out;  that  an  apprentice  named  Lewis,  of  the  age  of  eighteen,  was  stationed 
on  the  port  side,  also  looking  out  ;  and  that  an  able  seaman  was  at  the  helm.  That 
at  that  time  a  light  from  the  barque  Fortune  was  seen  by  the  watch  on  deck,  about 
four  points  on  the  schooner's  lee  bow,  approaching  the  schooner,  and  distant  from 
her  about  two  miles,  and  that  the  barque  was  also  seen  to  be  close  hauled  on  the  port 
tack  at  the  time.  That  as  the  barque  continued  to  approach,  the  mate  called  up  the 
master  of  [359]  the  schooner,  who,  notwithstanding  that  the  signal  lamp  was  burning 
brightly,  exhibited  the  binnacle  light  over  the  schooner's  lee  quarter  as  soon  as  he 
came  on  deck.  That  the  mate  also,  as  soon  as  the  barque  came  within  hailing  dis- 
tance, loudly  hailed  her,  but  that  no  notice  was  taken  either  of  such  two  lights,  or  of 
such  hailing,  and  that  the  barque,  notwithstanding,  continued  to  approach  the 
schooner  without  altering  her  course,  until  she  was  close  to  the  schooner,  when  her 
helm  was  altered  for  the  first  time,  and  was  put  first  to  starboard  and  then  aport, 
thereby  rendering  a  collision  between  the  two  vessels  inevitable,  and  whereupon 
the  helm  of  the  schooner  was  ported  in  order  to  ease  the  blow,  but  that  almost  im- 
mediately after  this  had  been  done,  the  barque  ran  into  the  schooner  stem  on, 
striking  her  with  great  force  amidships  on  the  port  side,  and  cut  her  down  nearly 
to  the  water's  edge,  and  carried  away  the  stauncheons,  bulwarks,  and  fore  and  main 
rigging.  That  the  master  and  crew  of  the  schooner,  fearing  that  she  was  about  to 
founder,  then  jumped  on  board  the  barque  and  assisted  the  crew  of  the  barque  to 
cut  away  her  head  gear,  in  order  to  clear  the  two  vessels,  which  they  succeeded  in 
doing  about  seven  o'clock  of  that  day.  That  the  master  of  the  schooner  and  three 
of  her  crew  then  went  into  the  barque's  boat  to  inspect  the  schooner,  and  which  they 
found  to  be  in  a  sinking  state  with  both  masts  overboard,  so  that  they  were  com- 

*  Present:  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward 
Ryan,  the  Right  Hon.  Sir  John  Patteson,  and  the  Right  Hon.  Sir  John  Dodson. 
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pelled  to  return  u  the  barque  and  abandon  the  schooner,  which  foundered  in  about 
half  an  hour  afterwards,  and  together  with  her  cargo  and  everything  on  board 
(save  the  ship's  papers  and  a  few  of  the  master's  and  crew's  clothes  which  were 
saved)  was  totally  lost.  That  the  collision,  and  the  [360]  damages  consequent  thereon, 
were  imputable  solely  to  those  on  board  the  Fortune,  from  her  not  having  kept  clear 
of  the  Margaret  Roberts,  as  she  was  bound  to  have  done,  but  having  run  into  the 
Bchooner,  and  that  the  same  were  not  owing  to  any  default  or  misconduct  on  the 
part  of  any  one  on  board  the  Margaret  Roberts. 

The  allegation  on  behalf  of  the  Fortune,  pleaded  that  the  barque  Fortune,  of  the 
burthen  of  571  tons,  laden  with  a  cargo  of  guano  and  silver,  was  on  her  voyage  from 
Queenstown  in  Ireland  to  London,  and  that  at  four  a.m.,  on  the  11th  of  December, 
being  off  the  Lizard,  the  chief  mate's  watch  was  set,  and  the  gale,  which  had  pre- 
viously been  blowing  hard,  having  somewhat  abated,  a  reef  was  shaken  out  of  th« 
topsails.  That  Foster,  an  able  seaman,  was  then  ordered  by  the  chief  mate  to  trim 
the  lamp,  which  he  accordingly  did,  and  then  replaced  it  in  its  former  position 
at  the  bowsprit  end.  That  such  lamp  was  a  brilliant  patent  copper  lamp,  having 
strong  glasses  in  the  front  and  two  sides,  and  a  powerful  reflector  behind;  that  the 
lamp  burnt  brilliantly  at  and  after  the  time  when  it  was  so  trimmed,  and  until  the 
collision  thereinafter  mentioned.  That  the  watch  consisted  of  six  hands,  of  whom 
the  chief  mate  was  stationed  on  the  poop,  the  boatswain  on  the  forecastle,  an  able 
seaman  at  the  wheel,  another  able  seaman  upon  the  deck,  and  two  able  seamen  were 
placed  on  the  foreyard,  for  the  express  purpose  of  keeping  a  more  careful  and 
vigilant  look-out  than  ordinary,  on  account  of  the  darkness  of  the  night;  and  the 
watch,  from  the  time  of  taking  their  respective  positions,  kept  a  careful  and  vigilant 
look-out.  That  the  weather  at  that  time  was  hazy  and  very  dark,  but  that  lights 
could  be  seen  [361]  at  some  distance  off.  That  at  about  half -past  five  a.m.,  in  con- 
sequence of  the  thickness  and  darkness  of  the  atmosphere,  and  of  lights  from  on 
board  one  or  two  vessels  in  their  proximity  having  been  seen,  the  chief  mate  burnt 
a  blue  light  over  the  barque's  larboard  waist,  in  order  to  show  her  position  more 
plainly  to  the  other  vessels,  and  that  at  about  5.45  a.m.,  the  master,  who  had  not 
taken  off  his  clothes  after  going  into  his  cabin,  which  was  on  the  deck,  came  on  deck 
(as  he  had  done  more  than  once  before),  and  upon  the  report  of  the  chief  mate  that 
several  lights  from  vessels  had  been  seen,  ordered  a  second  blue  light  to  be  burnt, 
which  was  accordingly  done.  And  the  fifth  article  pleaded,  that  a  little  before  six 
o'clock  of  the  morning,  and  about  a  quarter  of  an  hour  after  the  second  blue  light 
had  been  burnt,  the  vessel  was  proceeding  with  the  wind,  strong  from  the  S.E.,  close 
hauled  on  the  larboard  tack,  and  going  between  four  and  five  knots  an  hour,  under 
single  reefed  topsails,  mainsail,  spanker,  jib,  and  fore  topmast  staysail  set,  and 
making  about  a  point  and  a  half  leeway  ;  the  look-out  men  on  the  foreyard,  both  at 
the  same  moment,  reported  a  sail  on  the  lee  bow,  and  that  one  of  them,  Foster,  called 
out,  "  Be  quick  and  put  your  helm  up,  or  she  will  be  into  us."  That  the  chief  mate 
thereupon  immediately  ran  forward,  but  that  before  he  was  able  to  make  out  how 
the  strange  vessel  was  standing,  she  had  approached  so  close  as  to  render  it  im- 
possible to  avoid  a  collision.  That  in  order  to  lessen  the  consequences  of  the  im- 
pending collision,  the  chief  mate  called  out  to  the  man  at  the  wheel  to  put  the  helm 
down,  and  at  the  same  time  (together  with  the  boatswain)  hailed  the  strange  vessel 
to  put  her  helm  down  ;  and  in  contradiction  to  what  [362]  was  pleaded  in  the  libel, 
that  the  helm  of  the  barque  was  neither  put  to  starboard  or  to  port,  it  was  alleged, 
that  before  the  order  to  put  the  barque's  helm  down  could  be  obeyed,  the  schooner 
Margaret  Roberts  ran  under  the  barque's  bows.  That  the  flying  jib-boom  of  the 
Fortune  passed  between  the  forestay  and  the  foremast  of  the  schooner,  and  the  stem 
of  the  barque  struck  her  a  little  before  the  fore  rigging,  and  not  amidships  as 
alleged  and  pleaded  in  the  libel;  that  at  no  period  of  the  time  whilst  the  schooner 
and  the  barque  were  so  approaching  each  other,  was  any  light  whatever  visible  on 
hoard  the  schooner  and  that  had  there  been  any  such  light,  the  same  must  have  been 
by  the  look-out  men,  who  were  keeping  a  careful  look-out,  and  the  collision 
would  not  have  taken  place,  as  the  schooner  was  seen  by  the  look-out  men  as  soon  as 
a  vessel  of  her  size  without  a  light  could  possibly  be  seen  in  the  then  state  of  the 
weather.  That  the  master  of  the  barque,  on  hearing  the  strange  vessel  reported, 
immediately  came  on  deck,  which  he  had  barely  reached  before  the  two  vessels  came 
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into  collision.  That  immediately  after  the  collision,  the  master  of  the  schooner,  with 
no  other  clothing  than  his  shirt  and  drawers,  together  with  all  his  crew,  jumped  on 
board  the  Fortune.  That  whilst  the  two  vessels  were  in  contact,  some  of  the  Fortune's 
crew  observed  a  small  lantern  containing  a  small  lighted  candle  hanging  on  the  fore- 
stay  of  the  schooner,  between  four  and  five  feet  from  her  deck.  That  the  schooner's 
deck  was  only  about  three  feet  from  the  water,  and  that  her  jib  and  staysail  were  set, 
and  that  such  sails  must  have  effectually  concealed  any  light  so  placed  from  those  on 
board  the  barque,  had  the  same  been  there  whilst  the  vessels  [363]  were  approaching 
each  other.  That  as  soon  as  the  two  vessels  separated,  the  masts  of  the  schooner  fell 
overboard,  and  she  ultimately  sunk.  That  the  Fortune,  on  the  collision,  sustained 
considerable  damage  forward,  but  the  entire  loss  of  the  schooner,  and  the  principal 
part  of  the  damage  sustained  by  the  barque,  were  mainly,  if  not  altogether,  -at- 
tributable to  the  fact  of  the  master  and  crew  of  the  schooner  having  left  their  vessel 
under  the  bows  of  the  Fortune  for  upwards  of  an  hour  without  making  any  attempt 
to  clear  the  schooner,  and  that  the  principal  part  of  the  damage  sustained  by  the 
schooner  did  not  arise  from  the  violence  with  which  the  two  vessels  first  came  into 
contact,  but  from  their  afterwards  rising  and  striking  each  other  with  the  lift  of  the 
sea  during  the  time  they  were  so  in  collision.  And  after  pleading  sections  26  and 
28  of  the  Statute,  14th  and  15th  Vict.,  c.  79,  and  the  Admiralty  Regulations  (see  8 
Moore's  P.C.  Cases,  p.  168,  where  the  Regulations  respecting  sailing-vessels  ex- 
Lil  iting  lights  are  set  out)  respecting  the  exhibiting  of  lights  by  sailing-vessels,  it 
alleged  that  the  collision,  and  the  damage  caused  thereby,  was  not  in  any  mann'-r 
occasioi-ed  by,  and  was  not  attributable  to,  any  mismanagement  or  default  of  any 
one  on  board  the  Fortune,  for  that  a  good  and  efficient  look-out  was  kept  by  all  the 
watch  on  board  the  barque  prior  to  and  at  the  time  of  the  collision,  and  that  the 
schooner  was  seen  as  soon  as  a  vessel  of  her  size  without  a  light  could  be  seen  in 
the  night,  and  that  a  brilliant  patent  signal  lamp,  visible  at  a  considerable  distance, 
was,  in  conformity  with  the  Admiralty  Regulations,  kept  burning  brightly  on  board 
the  vessel,  but  that  the  collision  was  entirely  caused  by  the  fault  and  neglect  of 
those  on  board  [364]  the  schooner,  in  not  keeping  a  good  look-out  (shown  in  their 
neither  hailing  nor  altering  their  helm),  and  that  they  did  not  comply  with  the 
Admiralty  Regulations,  and  that  had  a  good  look-out  been  kept  on  board  the  schooner, 
or  had  a  proper  light  been  shown  on  board  her  as  required  by  the  aforesaid  regula- 
tions, the  collision  and  the  damage  consequent  thereon,  would  not  have  occurred. 

Witnesses  were  examined  on  both  sides,  the  effect  of  whose  testimony  is  suffi- 
ciently stated  in  the  judgment  of  the  learned  Judge  of  the  Admiralty  Court. 

The  Judge  (the  Right  Hon.  Dr.  Lushington),  on  the  2nd  of  March,  1854,  in 
addressing  the  Trinity  Masters,  by  whom  he  was  assisted,  said,  lie  should  consider 
first  the  case  of  the  Margaret  Roberts,  "  to  see  whether,  in  the  course  she  pursued, 
and  the  measures  she  adopted,  she  was  right  in  what  she  did,  or  whether  there  was 
any  omission  on  her  part.  She  was  upon  the  starboard  tack  close  hauled,  with  her 
head  to  the  east-north-east,  and  the  wind  was  from  the  south  east.  Now,  independently 
of  the  rules  of  navigation  which  are  applicable  to  a  vessel  in  such  a  position,  you 
will  recollect  that  we  have  in  this  case  to  deal  with  an  Act  of  Parliament,  and  it  is 
my  duty  to  bring  the  provisions  of  that  Act  under  your  consideration,  in  order  to 
ascertain  whether  they  have  been  complied  with  or  not.  The  Statute,  as  you  know, 
enables  the  Lords  of  the  Admiralty  to  prescribe  certain  Regulations  with  regard  to 
the  hoisting  of  lights  ;  and  the  rule  as  laid  down  there  is,  '  That  all  sailing-vessels 
when  under  sail,  or  being  towed,  approaching,  or  being  approached  by  any  other 
vessel,  shall  be  bound  to  show,  between  sunset  and  sunrise,  a  bright  light  in  such  a 
position  that  it  may  best  be  seen  by  [365]  such  vessel  or  vessels,  and  in  sufficient  time 
to  avoid  collision.' 

"  Such  is  the  direction  given  in  the  Statute,  and  we  will  first  examine  whether 
that  direction  has  or  has  not  been  complied  with ;  and  if  it  has  not  been  complied 
with,  we  must  then  consider  what  are  the  consequences  of  the  omission  to  comply 
with  it — bearing  in  mind  that  the  regulation  is  a  parliamentary  regulation,  and 
not  only  a  rule  of  the  sea,  properly  so  called. 

"  The  light  which  is  stated  to  have  been  displayed  on  board  the  Margaret 
Roberts,  is  represented  as  being  a  lantern,  with  a  candle  of  eight  to  the  pound,  and 
if  this  be  a  true  description  of  it,  I  apprehend  that,  looking  to  the  size  of  the  vessel 
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itself,  it  can  hardly  be  contended  that  the  light  was  deficient  in  point  of  size;  but 
that  will  be  a  matter  for  your  consideration.  The  argument  which  has  been  prin- 
cipally relied  upon  is,  that  the  lantern  was  placed  in  such  a  position  as  not  to  answer 
the  purpose  intended:  viz.,  to  give  notice  to  vessels  approaching,  and  perhaps,  in 
this  case,  to  give  notice  to  a  vessel  approaching  on  the  lee  side. 

•■  How  far  this  lighl  was  sufficient  or  otherwise,  is  a  question  I  must  refer  to 
your  particular  attention  :  because  I  am  unable  from  my  own  knowledge  to  solve  at 
all  what  would  be  the  effect  of  the  lantern  being  hung  up  in  the  place  in  which  it  is 
described  to  have  been  hung,  namely,  at  the  forestay  ;  more  especially  at  the  witnesses 
vary  in  their  statements  as  to  the  height  at  which  it  was  suspended,  from  four  to 
five  "i-  six  feet  above  the  deck.  It  is  my  duty,  however,  to  point  out  to  you  the 
evidence  of  the  mate,  without  myself  venturing  any  opinion  at  all  upon  it.  The 
[366]  words  that  he  uses  are  these:  'Our  standing  jib  was  the  only  headsail  we 
had,  and  that  was  not  at  all  in  the  way  of  the  lantern.  I  think  it  was  the  best  place 
to  hang  the  lantern,  as  our  ship  was  driving  with  our  jibboom  right  under  water 
at  times.  I  will  swear  that  our  light  could  be  seen  by  a  vessel  approaching  us  like 
the  barque  to  leeward.'  The  evidence  of  the  other  witnesses  is  much  to  the  same 
purport,  that  this  lantern  was  suspended  at  the  forestay,  and  was  visible,  especially 
to  vessels  being  to  leeward.  Now,  it  will  be  for  you  to  determine  whether  you  think 
this  lantern  A\as  a  sufficient  lantern,  and  whether  you  think  it  was  suspended  in  a 
proper  place,  so  as  to  be  reasonably  visible  to  vessels  approaching. 

"  But,  even  supposing  the  light  at  the  forestay  to  have  been  insufficient,  that 
does  not  dispose  of  this  particular  case  altogether,  for  then  arises  another  question, 
to  which  I  must  direct  your  attention;  I  mean  the  exhibition  of  the  binnacle  light. 
In  my  view  of  the  matter,  there  can,  I  think,  be  no  question  whatever,  that  if  the 
binnacle  light  was  exhibited  in  time,  such  light  would  be  quite  sufficient  to  answer 
and  to  comply  with  the  regulations  of  the  Admiralty  ;  and  then  arises  the  question 
of  fact,  whether  the  binnacle  light  was  shown  in  due  time,  so  as  to  allow  the  approach- 
ing  vessel  an  opportunity  of  resorting  to  a  proper  manoeuvre  to  avoid  the  collision. 

"'  Upon  this  part  of  the  case,  the  evidence  is  to  the  following  effect: — The  master 
states  that  the  binnacle  light  was  shown  Avhen  the  vessels  were  from  two  to  three 
cables'  length  off.  It  will  be  for  you  to  decide  whether,  if  the  binnacle  light  was 
shown  from  two  to  three  cables'  length  off,  there  would,  in  that  case,  have  been  ample 
time  and  opportunity  to  have  [367]  ported  the  helm,  and  to  have  avoided  the 
collision.  Parry,  the  mate,  states,  that  when  the  master  first  came  on  deck,  or 
rather  as  he  was  coming  on  deck,  he  ordered  the  binnacle  light  to  be  shown,  and  that 
he  afterwards  ordered  the  helm  to  be  put  to  port,  and  he  says  about  a  minute  or  two 
after  he  came  on  deck  the  collision  took  place.  Now,  I  put  this  evidence  before  you 
for  two  reasons.  One  witness,  in  describing  distance,  speaks  of  the  distance 
itself,  as  beinp;  two  or  three  cables'  length  ;  the  other  witness  does  not  speak  of  length, 
but  of  time,  which  of  course  will  be  a  measure  of  distance,  and  you  will  consider, 
taking  this  evidence  into  account,  the  fact  of  whether  the  binnacle  light  was  shown 
in  time  or  not. 

"  But  we  will  further  assume,  that  the  light  at  the  forestay  was  insufficient  and 
not  capable  of  being  seen,  and  that  the  binnacle  light  was  not  exhibited  in  due 
time;  what  would  be  the  legal  consequences  of  such  an  assumption? 

"  It  is  my  duty  to  point  out  to  you  that,  according  to  the  construction  which  has 
been  put  upon  the  Act  of  Parliament,  it  would  not  follow  as  a  matter  of  necessity, 
even  in  such  a  state  of  things,  that,  because  this  regulation  as  to  the  hoisting  of  the 
light  is  disobeyed,  the  owners  of  this  vessel  could  not  recover  in  this  case;  because 
the  14th  and  loth  Vict.,  c.  79,  s.  28,  says,  '  If  in  any  case  of  a  collision  between  two 
vessels,  it  appear  that  such  collision  was  occasioned  by  the  non-observance 
of  either  of  the  foregoing  rules  with  respect  to  the  passing  of  steamers, 
or  of  the  rules  to  be  made  as  aforesaid  by  the  Lord  High  Admiral  or  the 
Commissioners  for  executing  the  office  of  Lord  High  Admiral,  with  respect  to  the 
exhibition  of  lights,  the  owner  of  the  vessel  by  which  any  such  [368]  rule  has  been 
infringed,  shall  not  be  entitled  to  recover.'  The  true  construction  of  this  is,  that 
if  the  rule  has  been  violated  or  omitted  to  be  obeyed,  and  yet  such  violation  of  the 
rule  does  not  occasion  the  collision,  it  is  the  same  as  if  it  had  not  been  violated  at 
all.  Now,  such  being  the  legal  construction  of  the  Act  of  Parliament,  you  will 
perceive  that  the  second  question  we  have  to  consider  is,  whether  this  collision  was, 
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in  point  of  fact,  occasioned  by  the  non-exhibition  of  a  proper  light,  assuming  for  a 
moment  that  such  light  was  not  exhibited. 

"  This  consideration  brings  us  to  another  point  of  the  case,  and  that  point  is, 
the  state  of  the  weather  and  the  darkness  of  the  night ;  because  if  there  was  a  suffi- 
cient opportunity  for  the  Fortune,  with  a  good  look-out,  to  have  seen  the  schooner 
in  due  time,  and  to  have  avoided  the  collision  by  porting  her  helm,  then,  in  that 
case,  light  or  no  light,  the  schooner  will  be  entitled  to  recover.  Now, 
let  us  consider,  a  little,  the  state  of  the  weather.  The  weather  is  repre- 
sented in  various  ways  by  the  different  witnesses,  and  no  doubt  it  was  a  dark 
night;  but  whether  it  was  a  very  dark  night  or  not;  whether  it  was  so  dark  that 
even,  independently  of  the  lights,  these  two  vessels  might  not  have  been  seen  from 
each  other  in  due  time,  is  also  another  and  very  different  question. 

"  Now,  certainly,  the  evidence  is  strongly  in  the  affirmative  as  to  the  darkness 
of  the  night,  and  as  it  comes  from  the  persons  on  board  the  Fortune  it  deserves  due 
consideration  ;  but  there  are  certain  facts  connected  with  the  darkness  of  the  night 
to  which  I  shall  draw  your  attention.  In  the  first  place,  neither  of  these  masters  was 
on  deck.  I  apprehend  if  it  had  been  a  dangerously  dark  night,  a  particularly  dark 
[369]  night,  just  at  the  chops  of  the  Channel,  where  they  were  meeting  a  number  of 
vessels,  in  all  probability  we  should  have  found  at  least  one  of  the  masters  on  deck 
keeping  a  look-out ;  but  it  was  not  so. 

"  Another  fact  to  be  noticed  is,  that  at  four  o'clock  in  the  morning  the  master 
of  the  Fortune  shook  out  a  reef  of  the  topsail,  which  I  apprehend  would  have  the 
effect  of  accelerating  the  rate  at  which  he  was  sailing.  You  will  consider  whether 
he  would  have  done  that  if  the  night  was  so  dark  as  he  represents.  The  other 
master,  it  is  true,  declined  to  hoist  more  sail  till  it  was  light.  The  last  fact  to  which 
I  shall  direct  your  attention  is,  that  the  master  of  the  Fortune  says  that  he  could  see 
a  vessel  from  200  to  250  yards  off ;  and  if  seeing  a  vessel  at  that  distance,  there  would 
have  been  time  under  the  circumstances  to  have  avoided  her,  of  course  he  is  to 
blame. 

"  I  have  now  brought  under  your  consideration  all  the  main  facts  connected 
with  the  conduct  of  the  Margaret  Roberts;  but  I  am  also  under  the  necessity  before 
I  quit  the  case  of  that  vessel,  of  touching  upon  another  point  which  has  been  ad- 
verted to  in  the  argument;  namely,  the  provision  contained  in  the  27th  section  of 
the  Act,  which  requires  that  when  two  vessels  approach  each  other  so  as  to  involve 
any  risk  of  a  collision,  if  they  continue  to  approach,  the  helm  of  each  vessel  shall 
be  put  to  port,  Now,  it  appears  in  this  case  the  helm  of  the  Margaret  Roberts  was 
not  put  to  port  until  a  very  late  period,  when  the  master  came  on  deck;  and  you 
will,  therefore  consider  whether  the  delay  in  so  doing  was  not  the  occasion  in  any 
way  of  the  collision  itself,  because  if  it  was  not  the  occasion  of  the  collision  the 
result  will  [370]  be  the  same  as  that  which  I  have  already  explained  to  you  with 
regard  to  the  not  hoisting  a  light,  under  the  express  provision  of  the  Act  of  Par- 
liament. 

"  I  come  next  to  consider  the  case  of  the  Fortune ;  and  I  think  I  cannot  do  it 
better  than  by  stating  to  you  what  their  own  representation  of  the  case  is. — [The 
learned  Judge  here  read  the  fifth  article.]  Therefore,  they  plead  themselves,  that 
the  order  of  the  chief  mate  was  to  put  the  helm  down,  or  to  starboard  it,  '  and  at 
the  same  time  (together  with  the  boatswain)  hailed  the  strange  vessel  to  put  her 
helm  down.'  Now,  I  must  leave  it  of  course  to  your  judgment  whether,  supposing 
this  to  be  true,  it  is  consistent  with  the  proper  measures  to  be  pursued  according  to 
the  rules  of  navigation.  I  confess  that,  to  my  mind,  there  was  a  possibility  of 
escaping  collision  by  directing  that  both  helms  should  be  put  down  at  the  time 
the  vessels  were  approaching  each  other.  Then  they  go  on  stating  that  the  helm  of 
the  barque,  after  all,  was  neither  put  to  larboard  nor  starboard,  and  there  they 
leave  the  fact  according  to  their  statement,  Supposing  we  were  to  take  this  state- 
ment as  true,  of  course  I  should  have  to  put  to  you  whether,  according  to  the  facts  as 
stated  by  themselves  in  this  representation,  they  did  pursue  the  proper  measures  or 
not,  because,  according  to  their  statement,  nothing  whatever  was  done  after  all. 
But  it  would  not  be  right,  seeing  that  the  statement  which  the  owners  give  is  in 
some  degree  contradictory,  it  would  not  be  right  to  take  the  statement  alone  without 
some  reference  to  the  evidence,  But  when  I  come  to  the  depositions  of  the  witnesses, 
I  hardly  find  any  evidence  upon  this  article.     This  is  a  case  of  very  considerable 
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^portanoe  in  point  of  value;  therefore,  you  [371]  will  pardon  me  occupying  your 
time  a  few  momenta  longer,  in  order  to  bring  your  attention  to  the  evidence. 

■  Upon  the  fifth  article,  the  witness,  Hardy,  who  was  at  the  helm  at  the  time. 
8ay8  ■  The  men  from  the  foreyard  first  reported  the  schooner.  They 
reported  her  as  a  vessel  on  the  lee  bow.'  He  goes  on  to  state  this: 
'The  mate  upon  that  asked  "Which  tack  is  she  on?"  but  they  replied 
they  could  Dot  tell,  and  with  that  the  mate  ran  forward,  and  while  there,  ordered 
me  to  put  the  helm  down."  Certainly  this  person  ought  to  know,  he  was  the  helms- 
man, and  it  was  his  duty  to  attend  to  the  orders  given  by  the  person  in  command  on 
deck.  'I  put  it  down  immediately,  and  just  as  I  got  it  down  he  gave  the  order 
■  Helm  hard  up,"  and  I  put  it  hard  up  at  once,  and  in  two  or  three  seconds  after- 
wards she  struck.'  And  then  he  says.  '  On  recollection,  the  helm  was  about  midway, 
and  neither  up  nor  down,  when  the  blow  was  struck.' 

"  There  is  also  the  evidence  of  a  witness  named  Pile,  upon  the  same  article,  to 
which  I  wish  particularly  to  call  your  attention.  He  was  the  mate,  and  his  evi- 
dence is.  that  as  soon  as  the  Margaret  Roberts  was  reported,  she  '  was  immediately 
under  our  lee  bow.  The  collision  occurred  not  two  minutes  after  I  first  saw  her.' 
Then  he  goes  on  to  speak  of  the  wind  and  so  on,  and  says,  '  They  reported  her  as  a 
vessel  on  our  lee  bow  ;  be  quick  and  do  something  ' — not  so  pleaded  in  the  libel — 
'  do  something  or  she  will  be  foul  of  us,  but  they  did  not  suggest  what  to  do  that 
I  heard.  Those  were  the  words  that  I  heard,  but  of  course  I  was  excited  at  the  time. 
I  ran  forward  upon  that  as  quickly  as  possible,  and  shouted  out  to  put  the  helm 
down.  The  boatswain  was  beside  me,  and  [372]  passed  the  word  aft.  I  meant  it 
to  apply  to  both  vessels,  "  Hard  down."  "  Hard  down  "  were  the  words  I  sang  out, 
and  I  gave  the  order  the  moment  I  got  forward  and  saw  the  schooner,  which  was 
then  right  under  our  lee  bow,  too  close  to  avoid  a  collision  ;  but  I  was  just  in  the 
hopes  that  by  both  vessels  having  their  helms  down,  they  might  come  alongside  one 
another.  Our  helm  was  not  put  down,  for  the  captain,  who  immediately  rushed  out, 
countermanded  the  order.  I  did  not,  however,  hear  the  captain  do  so.  I  did  not 
observe  that  our  vessel  altered  her  course  at  all  under  the  influence  of  either  helm, 
nor  did  the  schooner  ;  in  fact,  they  had  no  room  to  do  so.  I  gave  no  other  order  to 
the  helm.'  I  cannot  reconcile  this  statement  with  the  evidence  of  the  helmsman, 
Hardy,  to  which  I  have  already  referred  you.  You  must  believe  that  which  you 
think  must  credible,  but  the  evidence  is  utterly  irreconcileable. 

"  Fee,  another  witness  on  this  article,  gives  a  statement  which  is  not  consistent 
with  either  of  his  fellow-witnesses.  He  says,  '  The  mate  immediately  came  forward 
and  jumped  on  the  forecastle  and  roared  out  to  the  schooner,  and  at  the  same  time 
to  the  man  at  our  wheel  to  put  the  helm  down,  and  the  collision  happened  just  about 
when  he  got  on  the  forecastle;  I  do  not  think  the  man  at  the  wheel  could  have  had 
time  to  put  our  helm  down.' 

"  There  is  also  the  evidence  of  Foster,  who  was  on  the  look-out.  On  the  fifth 
article  he  says,  after  having  stated  the  time  at  which  the  collision  occurred,  '  We 
reported  her  as  a  vessel  rather  ahead,  and  she  was  a  little,  but  not  much,  on  our  lee 
bow.  We  both  of  us  added  at  the  same  time,  "  Look  sharp  and  put  the  helm  up 
or  the  vessel  will  be  into  us,"  or  [373]  something  of  that  kind,  though  there  was 
then  no  time  for  either  vessel  to  answer  her  helm ;  we  were  too  close  together.  The 
chief  mate,  on  our  reporting  the  schooner,  ran  forward  to  see  where  she  was.  He 
came  on  the  forecastle  and  sung  out  from  there  to  our  helmsman  to  put  the  helm  up, 
that  would  be  to  port  ;  but  we  were  approaching  that  quick  to  the  schooner  that 
there  was  then  no  time  for  our  ship  to  answer  her  helm.  I  did  not  hear  the  mate 
Lrive  any  other  order  to  the  man  at  the  helm.' 

"  The  master  was  not  on  deck  at  the  time,  and  I  do  not  think  it  necessary  to 
travel  further  into  the  evidence.  The  question  I  must  put  to  you  is,  whether,  under 
the  circumstances  of  this  case,  with  reasonable  vigilance,  the  schooner  might  not 
have  been  seen  in  time  for  the  Fortune  to  have  adopted  proper  measures  to  have 
avoided  this  collision,  and  whether  such  collision  would  not  have  been  avoided,  if 
the  Fortune,  as  soon  as  she  descried  the  schooner,  according  to  her  own  represenia- 
tion,  had  ported  her  helm,  instead  of  either  starboarding,  or  doing  nothing  at  all." 

The  Trinity  Masters  were  of  opinion,  and  in  that  opinion  the  learned  Judge 
concurred,  that  the  Fortune  was  alone  to  blame  for  the  collision,  and  by  an  inter- 
locutory decree  of  the  Court,  the  Fortune  was  condemned  in  the  damage  sued  for. 
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The  present  appeal  was  against  this  decree. 

Sir  Fitz  Roy  Kelly,  Q.C.,  and  Dr.  Deane,  for  the  Appellants,  took  two  points, 
first,  whether  the  lantern  light  from  a  common  candle  fixed  to  the  forestay  of  the 
Margaret  Roberts  was  a  sufficient  compliance  with  [374]  the  requirements  of  the 
Admiralty  Regulations  (see  Regulations,  8  Moore's  P.C.  Cases,  168),  passed  pursuant 
to  the  Statute,  14th  and  15th  Vict.,  c.  79,  s.  26,  and  whether  the  rule  laid  down  in 
Valentine  v.  Cleugh  (8  Moore's  P.C.  Cases,  167),  that  the  light  ought  to  have  been 
exhibited  at  the  mast-head,  extended  to  a  case  where  one  of  the  vessels  was  not  at 
anchor,  and,  secondly,  upon  the  evidence  of  the  witnesses,  they  contended  that  the 
light  on  board  the  Margaret  Roberts  was  placed  in  such  a  position  as  to  be  seen 
by  the  Fortune,  and  that  she  ought  to  have  avoided  the  collision. 

Dr.  Addams  and  Dr.  Twiss,  for  the  Respondents,  were  not  called  upon  to  address 
their  Lordships. 

Judgment  was  delivered  by 

The  Right  Hon.  T.  Pemberton  Leigh. — We  do  not  think  it  necessary  to  hear  the 
Respondents,  as  we  concur  with  the  learned  Judge  of  the  Court  below  in  the  judg- 
ment he  has  pronounced.  It  is  a  rule  of  this  Court  not  to  disturb  the  sentence  or 
decree  of  the  Court  below,  unless  we  find  either  mistake  in  law  or  fact.  It  does  not 
appear  to  us,  nor  can  it  be  shown  upon  any  particular  point,  that  the  judgment 
appealed  from  is  wrong.  There  were  two  points  raised  for  the  Court's  considera- 
tion :  first,  the  situation  of  the  light  on  board  the  schooner,  and  the  sufficiency  or 
insufficiency  of  such  light ;  and,  secondly,  the  conduct  of  the  parties  in  respect  or 
the  collision.  Upon  which  of  these  grounds  the  Court  founded  its  judgment,  we 
do  not  know.  We  have  consulted  the  Sailing  Masters  who  assist  us,  and  they 
[375]  concur  in  the  judgment  appealed  from,  assuming  that  it  was  founded  on 
both  points.  It  is  greatly  to  be  lamented  that  there  is  no  definition  of  what  con- 
stitutes a  bright  light  within  the  meaning  of  the  Act  of  Parliament  ;  but,  if  it  were 
necessary  to  found  our  judgment  on  the  character  of  the  light  exhibited  by  the 
schooner,  it  being  such  as  ships  of  that  class  usually  carry,  such  a  light  as  she  ex 
hibited  would,  we  think,  be  sufficient.  If  we  were,  therefore,  to  decide  the  appeal 
upon  the  question,  whether  the  light  was  sufficient  or  not,  we  should  be  bound  to 
say,  that  the  Court  below  had  come  to  a  right  conclusion.  But  it  is  admitted  that, 
in  the  circumstances,  the  Fortune  should  have  changed  her  course,  and  so  have 
avoided  the  collision ;  and  the  Sailing  Masters  are  clearly  of  opinion,  that  it  was 
the  duty  of  the  Fortune  to  get  out  of  the  way;  the  schooner  had  put  down  her  helm, 
but  it  appears  that  nothing  was  done  by  the  Fortune  which  would  have  prevented 
the  collision.  On  the  whole,  we  are  of  opinion,  that  the  decree  of  the  Court  below 
must  be  affirmed,  and  with  costs. 

[Mews'  Dig.  tit.  SHIPPING;  XX.  Collision;  11.  The  Regulations;  b.  Cases  on  the 
Regulations.  Article  17.  See  Merchant  Shipping  Act  1894  (57  and  58  Vict, 
c.  60),  ss.  418  et  seq.  As  to  Admiralty  jurisdiction  of  Judicial  Committee,  see 
note  to  The  Batavier,  1854,  9  Moo.  P.C.,  at  p.  302.] 


[376]  In  re  Foarde's  Patent  *  [Jan.  10,  1855]. 

After  an  assignee  of  a  Patentee  had  incurred  considerable  loss  in  carrying  out 
a  Patent  for  a  smoke  prevention  apparatus,  an  Act  of  Parliament  passed  to 
compel  the  owners  of  furnaces  in  the  Metropolis  to  construct  them  so  as  to 
consume  their  own  smoke.  Held,  on  an  application  for  a  prolongation  of 
the  Letters  Patent,  that  though  the  Act  of  Parliament  might,  in  effect,  compel 
the  use  of  the  Petitioner's  Patent,  yet  that  such  circumstance  formed  no 
objection  to  a  renewal  of  the  term  of  the  Letters  Patent,  the  merits  of  the  in- 
vention, and  loss  incurred  in  carrying  it  out  being  established. 

*  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 
the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John  Dodson. 
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Application  by  the  assignee  of  the  Patentee  for  prolongation  of  Letters  Patent 
for  •  smoke  prevention  apparatus."  The  petition  alleged,  that  although  there  was 
u-reat  merit  in  the  invention  and  to  the  community,  yet  thai  the  public  had  not 
adopted  it.  That  by  the  16th  and  17th  Vict,,  c.  128,  sec.  1,  it  was  enacted,  that 
from  and  after  the  1st  day  of  August,  1^54,  every  furnace  employed,  or  to  be  em- 
ployed, in  the  metropolis  in  the  working  of  engines  by  steam,  etc.,  should  in  all 
,e  constructed  or  altered  so  as  to  consume  or  bum  the  smoke  arising  from 
Buch  furnace.  That  from  the  operation  of  that  clause  there  were  good  grounds  for 
believing  that  if  the  Patent  was  extended,  the  Petitioner  would  be  reimbursed  the 
expenses  he  had  been  put  to,  he  having  received  no  remuneration;  and  the  Peti- 
tioner prayed  for  an  extension  of  fourteen  years.  There  was  no  opposition.  The 
evidence  showed  that  the  Petitioner  had  incurred  heavy  losses  by  introducing  the 
Patent. 

Mr.  Hindmarch,  for  the  Petitioner,  Mr.  Welsby,  for  the  Attorney-General,  ob- 
jected to  a  renewal,  as  the  Statute,  16th  and  17th  Vict.,  c  128,  sec.  1,  made  it  com- 
pulsory  upon  owners  [377]  of  furnaces  in  the  metropolis  to  construct  them  so  as 
to  consume  their  own  smoke,  and  urged  that  the  effect  of  a  renewal  would  be  to 
prevent  the  public  carrying  out  the  provisions  of  the  Statute,  except  by  using  the 
patented  invention,  instead  of  having  the  choice  of  employing  the  cheapest  and  best- 
machines. 

The  Right  Hon.  T.  Pemberton  Leigh. — Their  Lordships  are  of  opinion,  that  the 
Petitioner,  in  this  case,  has  brought  himself  within  those  principles  under  which 
their  Lordships  are  in  the  habit  of  advising  the  Crown  to  grant  an  extension  of 
betters  Patent.  The  invention  is  proved  to  be  extremely  useful,  and  it  is  further 
proved,  that  the  Petitioner  has  not  been  able  to  obtain  the  slightest  remuneration 
for  it  :  on  the  contrary,  he  has  incurred  very  heavy  expenses.  Circumstances  have 
now  occurred  by  which  in  all  probability,  by  a  moderate  extension  of  the  Patent, 
some  adequate  remuneration  may  be  received.  Their  Lordships  will  not  recom- 
mend fourteen  years  or  anything  like  it,  but  they  are  disposed  to  recommend,  under 
all  the  circumstances,  an  extension  of  six  years  from  the  time  of  the  expiration 
of  the  Patent. 


[378]  In  re  Honiball's  Patent  *  [Feb.   1   and   2,   1855]. 

The  authority  conferred  upon  the  Crown,  by  Section  2  of  the  5th  and  6th  Will. 
I\..  c.  83,  to  confirm  Letters  Patent,  is  discretionary  in  the  Judicial  Com- 
mittee, to  recommend  or  not  a  confirmation.  The  jurisdiction  is  one  which 
is  most  cautiously  and  sparingly  to  be  exercised,  as  the  effect  of  a  con- 
firmation of  Letters  Patent  is  to  give  force  and  validity,  by  a  quasi  legis- 
lative authority  to  a  grant  of  monopoly  actually  void,  and  to  exclude  from 
the  use  of  the  invention  not  only  other  subjects  of  Her  Majesty  in  England, 
but  even  the  first  and  original  inventor,  who  may  have  actually  brought  it 
into  public,  though  not  into  general,  use,  before  the  Patent  was  taken  out  [9 
Moo.  P.C.  386,  391,  392]. 

Two  conditions  are  required  from  a  Petitioner  applying  for  a  confirmation,  to 
establish  to  the  satisfaction  of  the  Judicial  Committee:  first,  that  before  the 
date  of  the  Letters  Patent,  (the  subject  of  application,)  the  invention  was 
not  publicly  and  generally  used ;  and  second,  that  the  grantee  of  such  Letters 
Patent  believed  himself  the  first  and  original  inventor  [9  Moo.  P.C.  388]. 

Construction  of  the  words  "  publicly  and  generally  used  "  [9  Moo.  P.C.  389]. 

A  first  and  original  inventor  means  a  person  who  could  claim  the  merit  of  the 
first   invention  without   reference  to  the  user  [9  Moo.  P.C.  390]. 

Although  a  party  may  believe  himself  to  be  the  first  and  original  inventor,  yet 

♦Present:  The  Lord  Chief  Justice  of  the  Common  Pleas  (the  Right  Hon.  Sir 
John  Jervis),  the  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward  Ryan, 
and  the  Right   Hon.  Sir  John  Dodson. 
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he  cannot  shelter  himself  under  wilful  ignorance,  but  will  be  fixed  not  only 
with  what  he  knew,  but  with  that  which  he  might  have  known  had  he  made 
the  inquiries  which  it  was  incumbent  upon  him  to  make  [9  Moo.  P.C.  390]. 

The  Statute,  5th  and  6th  Will.  IV.,  c.  83,  s.  2,  applies  to  confirmation  of  Letters 
Patent  for  an  extended  term,  as  the  grant  of  such  extended  term  is  a  grant 
of  new  Letters  Patent,  which  are  subject  to  the  same  conditions,  and  open 
to  the  same  objections,  and  entitled  to  the  same  advantages  as  the  original 
Letters  Patent  [9  Moo.  P.C.  387]. 

In  1852,  the  assignee  of  a  Patentee  obtained  an  extension  of  Letters  Patent 
originally  granted  in  1838.  In  1854,  it  was  determined  at  a  trial  at  law, 
in  an  action  for  infringement,  that  the  Letters  Patent  were  invalid  by  reason 
of  the  prior  use  and  sale  of  the  Patent  article.  Upon  an  application  by  the 
assignee  of  the  Patentee  to  the  Judicial  Committee  for  a  confirmation,  under 
the  2nd  Section  of  the  Statute,  5th  and  6th  Will.  IV.,  c.  83,  of  the  new  Letters 
Patent,  it  was  proved  that  the  Patentee  was  not  the  first  inventor,  and  that 
the  principle  had  been  discovered  ten  years  before  the  date  of  the  original 
Patent,  but  that  the  invention,  though  publicly  known,  had  not  been  generally 
used  at  the  date  of  the  grant  of  the  original  Letters  Patent,  and  that  the 
Patentee  had  notice  not  only  of  the  original  invention,  but  of  the  use  of  such 
invention.  In  such  circumstances  the  Judicial  Committee  refused  to  recom- 
mend the  Crown  to  confirm  the  Letters  Patent  [9  Moo.  P.C.  394]. 

Opposition  to  an  application  for  extension  or  confirmation  of  Letters  Patent  is 
rather  encouraged  by  this  Court  than  otherwise,  and  upon  a  successful  opposi- 
tion the  Opposers'  costs  will,  in  general,  be  allowed  [9  Moo.  P.C.  391]. 

This  was  an  application  under  the  second  section  of  the  Statute,  5th  and  6th 
Will.  IV.,  c.  83,  for  confir-[379]-mation  of  extended  Letters  Patent  for  improvements 
in  anchors,  which  had  been  granted  to  the  Petitioner,  Mary  Honiball,  the  widow 
and  executrix  of  James  Honiball,  the  assignee  of  W.  H.  Porter,  the  original  Patentee. 

The  original  Letters  Patent  for  England  and  Scotland  bore  date  the  15th  of 
August,  1838,  and  were  granted  to  Porter.  On  the  19th  of  July,  1852,*  the  Judicial 
Committee,  upon  the  petition  of  James  Honiball,  the  assignee  of  Porter,  in  whom 
the  Letters  Patent  were  then  vested,  granted  a  prolongation  of  the  term  for  six 
years,  upon  the  ground  of  the  merits  of  the  invention  and  want  of  adequate  remunera- 
tion. New  Letters  Patent  were  granted  to  the  Petitioner,  the  widow  and  executrix 
of  Honiball,  who  had  died  in  the  interval  between  the  Order  in  Council  and  the 
sealing  of  the  new  Letters  Patent.  On  the  29th  of  June,  1851,  an  action  was  tried 
in  the  Court  of  Exchequer  by  the  Petitioner  against  Bloomer,  one  of  the  firm  of 
Messrs.  Bloomer,  for  the  infringement  of  the  new  Letters  Patent.  The  Defendant 
pleaded,  amongst  other  pleas,  that  Porter  was  not  the  true  and  first  inventor  of 
the  invention.  At  the  trial,  evidence  was  given  for  the  Defendant  in  support  of 
this  plea,  and  a  witness  named  Logan,  of  the  firm  of  Logan  and  [380]  Co.,  of  Liver- 
pool, anchor-makers,  deposed  that  he  had  made  an  anchor,  in  the  year  1826,  similar 
to  the  anchor  of  Porter's,  and  had  sold  it  in  the  ordinary  course  of  business  to  the 
master  of  a  steam-vessel,  called  the  William  Huskisson,  and  that  it  was  used  on 
board  for  some  time,  when,  in  consequence  of  some  damage,  it  was  returned  to 
them,  and  remained  in  their  yard  for  about  ten  years.  The  anchor  was  produced 
in  Court,  and  found  to  be  the  same  as  Porter's  patented  anchor.  Upon  this  evidence, 
the  Judge  (Baron  Martin)  intimated  his  opinion  that  the  Patent  was  invalidated 
by  the  sale  and  use,  when  the  Plaintiff  elected  to  be  non-suited. 

The  present  application  was  in  consequence.  The  petition,  after  stating  the 
history  of  the  invention,  the  extension  of  the  term,  the  action  for  infringement, 
and  the  substance  of  the  evidence  given  at  the  trial  impeaching  Porter's  title  as 
the  true  and  first  inventor  and  its  result,  prayed  for  confirmation  of  the  new 
Letters  Patent. 


*  Present :  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  Lord  Cranworth, 
the  Right  Hon.  the  Lord  Justice  Knight  Bruce,  and  the  Right  Hon.  Sir  Edward 
Ryan. 
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The  application  was  opposed  by  Messrs.  Bloomers,  one  of  whom  was  the  Defendant 

in  the  above  action.  ,,,....  >      ■ 

Sir  Frederick  Thesiger,  Q.C.,  and  Mr.  Webster,  for  the  Petitioner.— An  important 
question  ia  involved  in  this  application:  whether  there  can  be  a  confirmation  of 
1  etters  Patent  which  have  been,  as  in  this  case,  prolonged  under  the  4th  section  of 
the  5th  and  6th  Will.  IV.,  c.  83.  There  is  no  express  provision  in  the  2nd  section 
of  that  Statute  which  applies  to  a  case  like  the  present,  but  we  submit,  that  as  that 
section  clearly  applies  to  original  Letters  Patent,  it  must,  ex  necessitate,  extend 
to  renewed  Letters  Patent,  which  are,  in  fact,  new  [381]  Letters  Patent.  In  Russell 
v.  Ledsam  (14  Mee.  and  WelB.  574  ;  S.C.  16  Mee.  and  Wels.  633),  upon  a  construction 
of  the  4th  section  of  that  Statute,  it  was  held  by  the  Court  of  Exchequer,  that  a 
renewed  grant  was  not  confined  to  grantees,  but  extended  to  assignees,  although 
assignees  were  not  mentioned  in  that  section.  Assuming,  then,  that  the  section 
has  a  wider  application  and  does  apply,  it  may  be  urged,  that  if  this  Patent  be 
confirmed,  it  may  affect  those  who  made  or  used  the  Patent  article  previous  to 
the  granting  of  the  Patent,  and  that  they  would  be  affected  by  a  confirmation  ;  that, 
however,  will  not  ensue,  for  the  confirmation  would  be  quoad  the  right  of  the 
original"  inventor.  The  Petitioner  brings  herself  within  the  2nd  section,  as  Porter 
believed  himself  the  first  and  original  inventor.  There  was  public  user  by  Messrs. 
Logan  it  must  be  admitted,  but  not  general  user.  It  is,  therefore,  such  a  case  as 
the°  Legislature  by  this  section  intended  to  provide  for.  This  Court  will  not  enter 
into  the  question  whether  Porter  was  the  first  inventor  or  not. — [Sir  John  Jervis : 
We  must  inquire  into  the  public  user.  Is  not  the  question  to  be  ascertained  by 
us  one  of  fact,  namely,  who  was  the  first  and  true  inventor,  and  who  was  the  party 
who  first  brought  it  "into  use?  Suppose  a  party  brings  an  invention  from  France 
and  obtains  a  patent  for  it  in  this  country,  he  is  not  the  first  inventor,  but  the  first 
who  brings  it  into  public  use.] 

Mr.  M.  Chambers,  Q.C.,  Mr.  Serjeant  Atkinson,  and  Mr.  Russell,  for  the  Opponents. 
— This  Court  has  no  jurisdiction  to  confirm  extended  [382]  Letters  Patent.  The 
second  section  of  the  5th  and  6th  Will.  IV.,  c.  83,  under  which  this  application  is 
made,  contemplates  only  an  original  Patent.  It  was  intended  only  to  apply  in 
circumstances  where  a  party  having  obtained  a  Patent,  it  was  afterwards  discovered 
that  it  had  been  known  and  understood  previously,  as  if  a  prior  inventor  had  kept 
the  invention  in  his  study,  and  only  shown  it  to  a  few  persons.  If  the  section  does 
apply,  the  Court  must  be  satisfied,  and  the  onus  probandi  lies  on  the  Petitioner  to 
prove  affirmatively,  first,  that  Porter  believed  himself  to  be  the  first  and  original 
inventor  ;  and  secondly,  that  such  invention,  or  part  thereof,  had  not  been  generally 
and  publicly  used.  Now,  here  the  extended  Letters  Patent  are,  in  fact,  new  Letters 
Patent,  and  when  the  assignee  obtained  such  new  Letters  Patent,  the  invention  was 
known  to  have  been  used. — [Sir  John  Jervis:  In  Kay's  Patent  (3  Moore's  P.C.  Cases, 
24)  an  application  for  an  extension  was  allowed,  though  there  was  lis  pendens 
respecting  the  validity  of  the  Letters  Patent.] — This  Court,  from  the  serious  con- 
sequences which  affect  those  wdio  have  used  the  invention,  will  construe  the  section 
strictly,  and,  if  there  has  been  public  user,  refuse  to  confirm,  as  they  did  in  Card's 
Patent  (6  Moore's  P.C.  Cases,  207),  and  in  Westrupp  and  Gibbins'  Patent  (1  Webster's 
Pat.  Cases,  554). — [Sir  John  Jervis:  Is  the  power  given  by  the  second  section  to 
i  Ins  Committee  discretionary  or  compulsory?] — Discretionary. 

Mr.  Welsby,  in  the  absence  of  the  Attorney-General  (Sir  Alexander  Cockburn), 
for  the  Crown. — Although  in  the  second  section  the  words  "  the  first  Letters  Patent  " 
occur,  yet  this  Court  has  jurisdiction  [383]  under  that  section  to  confirm  Letters 
Patent  which  have  been  granted  under  the  powers  contained  in  the  fourth  section  ; 
for  the  grantee  of  new  Letters  Patent  is  a  Patentee  within  the  meaning  of  the  second 
section,  just  as  much  as  the  party  who  obtained  the  original  Letters  Patent.  The 
second  and  fourth  sections  must  be  construed  together.  Now,  the  fourth  section 
empowers  the  Crown  to  make  a  new  grant  of  Letters  Patent;  the  second  section 
enacts,  "  and  being  satisfied  that  such  Patentee  believed  himself  to  be  the  first  and 
original  inventor,  and  being  satisfied  that  such  invention,  or  part  thereof,  had  not 
been  publicly  and  generally  used  before  the  date  of  such  Letters  Patent,"  that  is, 
the  "  Letters  Patent  "  bo  granted  upon  such  application;  the  sentence  has  reference 
to  the  grant  of  new  "  Letters  Patent  "  under  the  fourth  section,  and  the  words, 
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"  that  such  invention,  or  part  thereof,  had  not  been  publicly  and  generally  used 
before  the  date  of  such  Letters  Patent,"  and  the  previous  words  "  that  such  Patentee 
believed  himself  the  first  and  original  inventor,"  ought  to  be  referred  to  that  period. 
— [Sir  John  Jervis :  If  your  construction  be  correct,  is  it  not  fatal  to  the  applica- 
tion?]— The  merit  of  the  Patent  is  not  now  in  question,  that  was  investigated  at 
the  hearing  for  the  extension  ;  but  it  must  be  shown  affirmatively  by  the  Petitioner 
that  the  knowledge  of  Porter  that  he  was  not  the  first  inventor,  was  bona  fide 
acquired  after  the  period  of  the  new  grant,  and  that  till  that  period  he  believed 
himself  the  first  and  original  inventor.  If  Porter  up  to  a  certain  period  knew  only 
of  the  making  of  the  previous  anchor,  and  of  its  having  been  tried  experimentally 
only,  but  did  not  know  that  it  had  been  used  in  such  a  sense  as  to  defeat  the  Patent, 
it  would  not  prevent  his  application  [384]  for  a  confirmation,  as  it  is  clear  that  the 
term  "  first  and  original  inventor  "  is  to  be  construed  in  reference  to  Patent  Law, 
not  as  meaning  a  party  who  is  a  discoverer,  but  a  party  who  is  a  legal  inventor  in 
such  a  sense  as  would  defeat  a  subsequent  Patent. — [Sir  John  Jervis:  Then  your 
argument  is,  that  if  he  found  it  out  during  the  currency  of  his  first  Letters  Patent, 
he  ought  to  have  come  during  the  currency  of  that  Patent  for  confirmation.  Could 
a  confirmed  Patentee  renew  it]] — Under  the  second  section  this  Committee  may 
confirm,  or  grant  de  novo.  The  user  must  be  both  public  and  general.  Another 
difficult  question  arises,  as  to  the  operation  of  the  confirmed  Letters  Patent  against 
persons  who  have  no  notice  of  the  proceedings.  The  words  of  the  section  are,  "  as 
against  all  persons  whatsoever."  It  is  a  strong  thing  to  say,  that  it  shall  operate 
not  only  against  those  who  appear  and  oppose,  but  against  persons  who  have  no 
notice  of  the  proceedings.  Whether  any  recital  could  or  ought  to  be  introduced 
into  such  Letters  Patent  as  would  limit  the  effect  of  it,  is  a  consideration  upon  which 
great  doubts  exist.  There  are  no  words  in  the  Act  of  Parliament  which  empower 
the  introduction  of  such  a  recital,  and  if  introduced,  it  is  difficult  to  see  how  it 
can  operate  upon  the  plain  terms  of  the  Act  of  Parliament.  These  difficulties  arise 
mainly  out  of  the  wording  of  the  Statute. — [Sir  John  Jervis :  Admitting  that  we 
have  a  discretion  to  recommend  the  Crown,  and  as  the  Act  of  Parliament  is  s<> 
embarrassing  that  we  cannot  understand  it,  ought  we  not  to  leave  a  Court  of  Law 
to  decide  it?] 

Witnesses  were  examined  by  the  Petitioner  and  the  Opponents,  the  purport  of 
whose  evidence  is  fully  considered  and  referred  to  in  the  judgment. 

[385]  The  consideration  of  the  judgment  was  reserved,  and  was  now  delivered 
by 

The  Right  Hon.  T.  Pemberton  Leigh  (Feb.  10,  1855). — In  this  case,  a  Patent  was 
granted  on  the  15th  of  August,  1838,  to  Porter  for  an  improvement  in  the  manu- 
facture of  anchors.  That  Patent  expired  on  the  15th  of  August,  1852.  On  the 
18th  of  February,  1853,  Her  Majesty  was  pleased,  on  the  report  of  the  Judicial 
Committee,  to  grant  to  the  assignee  of  Porter's  Patent  a  further  term  of  six  years 
for  the  exclusive  use  of  the  invention. 

This  term  was  granted  by  new  Letters  Patent,  which  contain  a  condition  similar 
to  that  in  the  original  Patent,  namely,  that  the  grant  is  to  be  void  if  it  should 
appear  that  the  said  invention  is  not  a  new  invention  as  to  the  public  use  and 
exercise  thereof  in  England,  or  not  invented  and  found  out  by  the  said  W.  H. 
Porter. 

In  an  action  brought  against  a  person  of  the  name  of  Bloomer  for  the  infringe- 
ment of  this  Patent,  which  came  on  for  trial  in  the  month  of  June,  1851,  it  was 
proved  that  this  was  not  a  new  invention  within  the  conditions  of  the  Letters 
Patent,  and  it  is  agreed  on  all  hands,  that  the  Patent  at  present  is  void.  The 
Legislature,  however,  has  thought  fit  to  vest  in  the  Crown,  under  certain  circum- 
stances, on  the  recommendation  of  the  Judicial  Committee,  the  power  of  restoring 
and  giving  effect  to  the  grant  so  become  void,  and  upon  petition  by  the  grantee 
of  the  renewed  Patent  to  the  Crown  for  the  exercise  of  this  power  and  the  confirma- 
tion of  the  Patent,  it  has  been  referred  to  us  by  Her  Majesty  to  inquire  whether  it 
is  fit  that  the  application  should  be  granted. 

The  power  is  conferred  upon  the  Crown  by  the  [386]  second  section  of  the  5th 
and  6th  of  Will.  IV.,  c.  83,  and  it  is  admitted  that,  even  if  the  Petitioner  brings 
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himself  within  the  provisions  of  the  Act,  it  is  still  left  to  the  discretion  of  the 
Judicial  Committee  to  recommend  or  not  the  confirmation  of  the  Patent,  as  justice 
to  all  parties  may  appear  to  them  to  require.  The  section,  as  far  as  it  applies  to 
the  present  ease,  is  in  these  words : — "  And  he  it  enacted,  that  if  in  any  suit  or  action 
n  shall  he  proved,  or  specially  found  by  the  verdict  of  a  jury,  that  any  person  who 
shall  have  obtained  Letters  Patent  for  any  invention,  or  supposed  invention,  was 
not  the  first  inventor  thereof,  or  of  some  part  thereof,  by  reason  of  some  other 
person  or  persons  having  invented  or  used  the  same," — not,  be  it  observed,  "  in- 
vented and  used,-'  hut  "  invented  or  used/' — "  or  some  part  thereof,  before  the  date 
of  such  Letters  Patent,  or  if  such  Patentee  or  his  assigns  shall  discover  that  some  other 
person  had,  unknown  to  such  Patentee,  invented  or  used  the  same,  or  some  part 
thereof,  before  the  date  of  such  Letters  Patent,  it  shall  and  may  be  lawful  for  such 
Patentee,  or  his  assigns,  to  petition  His  Majesty  in  Council  to  confirm  the  said 
Letters  Patent,  or  to  grant  new  Letters  Patent,  the  matter  of  which  petition  shall 
be  heard  before  the  Judicial  Committee  of  the  Privy  Council;  and  such  Com- 
mittee, upon  examining  the  said  matter,  and  being  satisfied  that  such  Patentee 
believed  himself  to  lie  the  first  and  original  inventor,  and  being  satisfied  that  such 
invent  ion,  or  pari  thereof,  had  not  been  publicly  and  generally  used  before  the  date 
of  such  first  Letters  Patent,  may  report  to  His  Majesty  their  opinion  that  the 
prayer  of  such  petition  ought  to  be  complied  with,  whereupon  His  Majesty  may,  if 
he  think  fit,  grant  such  prayer;  and  the  said  Letters  Patent  shall  be  available  in 
law  and  equity  to  give  to  [387]  such  Petitioner  the  sole  right  of  using,  making, 
and  vending  such  invention  as  against  all  persons  whatsoever,  any  law,  usage,  or 
custom  to  the  contrary  thereof  notwithstanding." 

Now,  it  being  admitted  that  the  exercise  of  this  authority  on  the  part  of  the 
Judicial  Committee  is  discretionary,  there  are  two  questions  before  us:  First, 
whether  the  Petitioner  has  proved  those  facts  which  are  necessary  in  order  to 
enable  the  Judicial  Committee  to  recommend  a  confirmation;  and  secondly,  whether 
the  circumstances  appearing  before  us  are  such  as  to  make  it  fit  that  we  should 
exercise  our  discretion  by  recommending  a  confirmation,  if  we  have  the  power  to 
do  so. 

It  was  objected  by  the  Opponents  to  the  petition  that  these  questions  do  not 
arise  in  this  case,  for  that  the  provisions  for  confirmation  of  a  Patent  do  not  apply 
to  a  Patent  for  an  extended  term.  But  the  grant  for  an  extended  term  as  a  new 
grant  by  new  Letters  Patent,  subject  to  the  same  conditions,  open  to  the  same  objec- 
tions, and  it  should  seem,  therefore,  in  ordinary  cases  at  least,  entitled  to  the 
same  advantages  as  the  original  grant. 

In  the  case  of  Aube's  Patent  (9  Moore's  P.C.  Cases,  43),  which  was  an  application 
for  an  extension  of  the  original  term,  and  which  came  before  this  Committee  in 
February,  1854,  it  was  decided  that  the  grant  of  an  extended  term  must  be  con- 
sidered as  a  new  grant,  and  as  open  to  the  same  objection  which  would  apply  to 
an  original  grant.  There  appears  to  be  nothing  in  the  nature  of  the  benefit  now 
sought  which  should  exclude  its  application  to  a  Patent  for  an  extended  term. 

We  proceed,  therefore,  to  the  consideration  of  the  [388]  question,  whether  the 
Petitioner  has  established  those  facts  which  are  necessary  in  order  to  give  jurisdic- 
tioii  to  the  Committee.  The  onus  of  proof  lies  on  the  Petitioner,  and  she  must 
satisfy  the  Committee,  first,  that  before  the  date  of  the  original  Patent,  the  inven- 
tion was  not  publicly  and  generally  used;  and,  secondly,  that  the  grantee  of  the 
original  Patent  helieved  himself  to  be  the  first  and  original  inventor. 

It  is  proved  by  the  evidence  before  us  that  Porter  was  in  no  sense  of  the  term 
the  first  inventor  of  the  improvement.  It  appears  distinctly  that  the  principle  had 
be  ti  discovered  and  put  in  use  by  James  Logan  more  than  ten  years  before  the  date 
of  Porter's  Patent;  that  he  had  made  drawings  of  his  invention,  which  he  had 
shown  to  a  greal  Dumber  of  persons  ;  that  he  had  procured  models  of  it  to  be  made, 
which  he  had  sent  to  anchor-smiths  and  other  persons  likely  to  bring  the  invention 
into  us.'  ;  that  he  had  caused  one  of  these  models  to  lie  hung  up  in  the  room  of  the 
Underwriters  at  Liverpool,  where  Logan  carried  on  business,  which  model  remained 
then-  tor  twelve  or  fifteen  years,  and  must,  therefore,  in  all  probability  have  been 
there  at  the  time  when  Porter  took  out  his  Patent.  It  further  appears,  that  he  had 
actually,  in  1826,  manufactured  a  large  anchor  upon  this  principle,  and  had  sold 
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it  in  that  or  the  following  year;  that  it  was  put  on  board  a  steamer  called  the 
William  Huskisson,  at  that  time  trading  to  the  Clyde ;  that  it  remained  in  use  on 
board  the  William  Huskisson  (which  was  afterwards  sold  to  the  Dublin  Steam 
Packet  Company)  till  the  year  1836,  when,  one  of  the  toggles  having  been  broken, 
it  was  sent  to  the  yard  of  Messrs.  Logan,  as  one  of  the  witnesses  said,  to  be  repaired, 
and  that  from  that  time  it  lay  in  the  [389]  yard  open  to  the  inspection  of  all  the 
workmen  who  were  employed  there,  amounting,  we  are  told,  to  about  two  hundred 
and  fifty,  and  of  all  persons  whom  business  or  other  circumstances  might  bring  to 
Messrs.  Logan's  works. 

If  we  could  rely  with  confidence  on  the  accuracy  of  James  Logan's  recollection,  the 
case  would  be  carried  much  further  with  respect  to  the  user  of  the  invention,  for  he 
tells  us  that  before  the  manufacture  of  the  anchor  of  the  William  Huskisson  he 
made  and  sold  five  or  six  of  the  same  description,  and  several  others  afterwards. 
But  he  is  unable  to  give  any  particulars  of  such  other  anchors,  or  of  the  persons  to 
whom  he  sold  them.  No  books  or  accounts  have  been  produced  in  verification  of 
such  sales.  His  brother,  David  Logan,  who  was  in  partnership  with  him,  has  no 
knowledge  of  any  such  anchors ;  and  Irving,  who  was  in  the  employ  of  the  firm  of 
Messrs.  Logan  for  thirty-seven  years,  says,  that  no  anchors  were  made  of  a  similar 
description  to  that  for  the  William  Huskisson.  As  to  the  evidence  given  by  the 
seamen  of  the  use  of  similar  anchors  on  board  the  Mars,  the  Venus,  the  Atalanta, 
and  many  vessels  in  the  Thames,  we  deem  it  wholly  unworthy  of  attention,  and  cal- 
culated rather  to  discredit  than  to  strengthen  the  case  of  the  Opponents  to  the 
petition. 

It  is  not  very  easy  to  define  what  is  the  exact  meaning  of  the  expression  "  publicly 
and  generally  used,"  contained  in  the  section.  No  Patent  is  likely  to  be  taken  out 
for  a  process  or  machine  already  in  public  and  general  use  in  the  ordinary  sense 
of  those  words ;  but  certainly  we  cannot  consider  the  use  of  the  invention  on  board 
a  single  ship,  however  public  or  for  whatever  length  of  time,  as  a  general  user,  and, 
[390]  though  negative  evidence  in  its  nature  can  hardly  be  very  conclusive,  and 
that  produced  by  the  Petitioner  applies  only  to  a  particular  firm,  we  should  be 
inclined  to  hold,  if  it  were  necessary  to  decide  the  point,  that  we  were  satisfied  that 
the  invention  had  not  been  generally,  though  it  has  been  publicly,  used  at  the  date 
of  the  original  Letters  Patent. 

Whether  the  Petitioner  has  made  out  the  second  point,  namely,  that  the  original 
Patentee  believed  himself  to  be  the  first  and  original  inventor,  depends  entirely 
upon  the  period  at  which  the  belief  must  be  proved  to  have  existed.  There  is  no 
reason  to  doubt  that  lie  so  believed  himself  when  the  original  Letters  Patent  were 
granted.  On  the  other  hand,  it  is  plain  that  he  could  entertain  no  such  belief  at 
the  time  when  the  renewed  grant  was  made.  It  is  proved  that  he  had  full  notice 
in  1839,  of  James  Logan's  prior  invention,  and  it  appears  to  us  to  be  clear  on  the 
context  of  this  clause  that  the  expression  "  first  and  original  inventor  "  was  intended 
to  mean  a  person  who  could  claim  the  merit  of  the  first  invention,  without  reference 
to  the  user.  But  however  that  may  be,  we  think  that,  according  to  the  doctrine  laid 
down  by  Lord  Lyndhurst  in  Westrupp  and  Gibbins'  Patent  (Webster's  Pat.  Cases, 
555),  a  party  cannot  be  permitted  to  shelter  himself  under  wilful  ignorance,  but 
must  be  fixed  with  knowledge  not  only  of  what  he  did  know,  but  of  that  which  he 
would  have  known  if  he  had  made  the  inquiries  which  it  was  incumbent  upon  him 
to  make. 

Now,  it  appears  from  Porter's  letter  of  the  26th  of  June,  1839,  that  he  was  at 
that  time  not  only  informed  by  Messrs.  Logamthat  they  had  invented  and  made  an 
anchor  similar  to  his,  but  that  he  was  shown  [391]  the  anchor  itself,  and  was  told 
that  it  had  been  "  put  on  board  a  steamer  for  some  little  time,  and  then  returned." 
He  had  notice,  therefore,  not  only  of  the  prior  invention,  but  of  the  use  of  the  in- 
vention, and  was  bound  to  inquire,  and,  indeed,  probably  did  inquire,  into  the 
circumstances  of  the  user  j  of  the  importance  of  which,  with  reference  to  the  validity 
of  his  own  Patent,  he  seems  to  have  been  aware. 

It  is  argued,  however,  very  forcibly,  that  the  belief  of  the  original  Patentee  here 
spoken  of,  must  mean  a  belief  at  the  time  when  the  original  Patent  was  taken  out, 
and  that  neither  the  merit  of  the  original  Patentee  nor  the  rights  of  the  assignee 
ean  be  affected  by  circumstances  w'  ich  came  to  the  kncr^dge  of  the  former  only 
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after  the  Patent  had  been  granted,  and  when  possibly,  as  in  this  ease,  all  his  interest 
in  it  had  reased.  It  is  impossible  to  deny  that  then-  iN  great  weight  in  this  argu- 
ment, but,  on  the  other  hand,  it  must  be  remembered,  that  it  is  the  new  Patent  which 
jOUghl  i"  confirm-  That  it  is  as  a  new  and  original  Patent,  that  it  is  brought 
within  the  meaning  of  the  clause,  and  that  there  is  nothing  unreasonable,  when  it 
claims  the  same  advantages,  in  subjecting  it  to  the  same  restrictions  as  an  original 
grant. 

Hut  whatever  doubts  we  may  entertain  upon  other  points  in  this  case,  upon  that 
which  is  sufficient  for  its  decision,  namely,  the  mode  in  which  we  are  to  exercise 
our  discretion  if  the  circumstance  give  occasion  for  it,  we  can  entertain  no  doubt 
whatever.  The  power  given  to  the  Crown  is  to  provide  an  extraordinary  remedy 
for  extraordinary  cases;  to  supersede  the  ordinary  rules  of  law  at  the  expense  of 
the  public,  in  favour  of  an  individual,  to  give  force  and  va-[392]-lidity  by  a  quasi 
legislative  authority  to  a  grant  of  monopoly  actually  void,  and  to  exclude  from  the 
the  invention  not  only  the  other  subjects  of  Her  Majesty  in  England,  but  even 
the  first  and  original  inventor  who  had  actually  brought  it  into  public  though  not 
into  general  use,  before  the  first  Patent  was  taken  out.  That  this  is  the  effect  of 
a  confirmation  is  perfectly  clear,  though  it  appears  from  Lord  Lyndhurst's  obser- 
vations in  the  case  of  Westrupp  and  Gibbins  [1  Web.  P.C.  555],  that  such  was  not 
the  intention  of  the  framer  of  the  Act,  nor  its  effect  as  it  was  originally  introduced 
into,  and  as  it  left,  the  House  of  Lords.  To  what  extent,  under  the  language  of  the 
Act,  other  objections  to  the  validity  of  the  Patent  are  removed  by  the  confirmation 
may  be  doubtful.  In  the  case  of  Card's  Patent  (6  Moore's  P.C.  Cases,  213),  Lord 
Campbell  suggests  that  the  generality  of  the  expression  was  probably  intended  to 
lie  limited  to  prior  use  of  the  invention.  His  Lordship  also  intimates  that  the  pro- 
visions of  the  clause  were  meant  to  be  confined  to  cases  where  either  doubts  might 
exist,  whether  there  had  been  such  a  prior  use  as  to  vitiate  the  Patent,  or  where 
the  use  of  the  invention,  after  some  fruitless  trials,  had  been  thrown  aside  and 
abandoned  by  the  original  inventor. 

Every  Judge  who  has  had  to  consider  the  effect  of  this  provision  has  felt,  and 
we  entirely  share  that  feeling,  that  the  jurisdiction  is  one  which  is  to  be  most 
cautiously  and  sparingly  exercised.  In  the  particular  case  before  us,  there  is  no 
room  for  doubt  that  if  the  facts  which  actually  existed  had  been  known  at  the  time 
when  the  original  Patent  was  taken  out,  no  Patent  ought  ever  to  have  been  granted 
to  Porter.  The  consideration  for  the  monopoly  created  by  a  [393]  Patent  is  the 
benefit  derived  by  the  public  from  the  communication  of  a  new  and  useful  invention. 
What  new  discovery  did  Porter  communicate,  or  what  information  did  he  afford 
of  which  the  public  had  not  been  for  years  in  full  possession  by  the  proceedings  of 
Messrs.  Logan,  to  which  we  have  already  referred?  So  far  from  having  a  right  to 
the  exclusive  use  of  the  invention  against  them,  they  would  have  had  a  clearright 
by  taking  out  a  Patent  to  the  exclusive  use  against  him,  if  they  had  not,  by  divulg- 
ing and  publishing  their  invention,  made  it  a  matter  of  common  right,  and  pre- 
vented it  from  being  the  fit  subject  of  a  Patent  either  to  themselves  or  to  anybody 
-  Ise,  There  is  not  the  least  pretence  for  supposing  that  they  had  abandoned  the 
use  of  the  invention,  though  their  first  efforts  to  bring  it  into  general  use  had  been 
unsuccessful,  in  consequence,  as  it  appeared,  of  the  expense  of  the  manufactured 
article  being  greater  than  the  advantage  supposed  to  be  derived  from  it.  If  the 
facts  now  in  proof  had  been  known  to  their  Lordships  when  they  recommended  an 
extension  of  this  Patent,  they  never  could  have  given  any  such  recommendation  to 
the  Crown.  It  has  been  again  and  again  stated  in  this  place  that  the  grant  of  an 
extended  term  is  anything  but  a  matter  of  course;  that  in  order  to  obtain  it,  a 
very  special  ease  must  be  made;  that  the  novelty,  merit,  and  utility  of  the  inven- 
tion must  he  proved,  and  it  must  be  shown  that  all  reasonable  means  have  been  used 
in  order  to  make  the  invention  productive;  but  that  in  spite  of  such  exertions  the 
remuneration  obtained  by  the  inventor  has  either  entirely  failed,  or  has  been  quite 
disproportioned  to  his  merits,  and  to  \],v  benefit  conferred  upon  the  public.  These 
i-ul  s  will  be  found  to  be  laid  [394]  down  by  Lord  Brougham  in  Soames'  Patent  Case 
(1  Webster's  Pat.  Cases.  729),  in  Morgan's  Patent  (1  Webster's  Pat.  Cases,  737),  in 
Jones's  Patent  (]  AVebs.cr's  Pat.  Cases,  57'.)),  by  Lord  Lyndhursl  in  Swaine's  Patent 
(!    \\ebsters  Pat.  Cases,  560),  and  by  other  Lord-  in  a  variety  of  subsequent  cases 
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down  to  the  late  case  of  Heath's  Patent  (8  Moore's  P.C.  Cases,  217),  and  we  think  it 
of  great  importance  that  they  should  be  strictly  observed.  If  this  extended  grant 
ought  never  to  have  been  made,  still  less  can  we  now  recommend  that  the  ordinary 
rules  of  law  should  be  superseded  in  order  to  give  it  validity. 

We  have  considered  what  ought  to  be  done  with  respect  to  the  costs  of  the 
Opponents.  It  is  of  great  importance  that  parties  should  not  be  discouraged  from 
bringing  important  facts  to  the  knowledge  of  the  Court  by  the  fear  of  the  costs  which 
they  may  have  to  pay,  even  if  their  opposition  be  successful ;  and  upon  this  ground, 
in  Westrupp  and  Gibbins'  Patent  [1  Web.  P.C.  555],  the  parties  opposing  were 
allowed  their  costs.  But  we  are  not  satisfied  with  the  manner  in  which  this  opposi- 
tion has  been  conducted.  Much  expense  has  been  occasioned  by  relying  upon 
Patents  for  inventions  which  have  really  no  resemblance  to  this,  and  witnesses  have 
been  produced  to  whose  testimony,  as  we  have  already  intimated,  we  cannot  give 
the  smallest  credit. 

On  the  whole,  we  shall  humbly  advise  Her  Majesty  that  the  Petitioner's  application 
ought  not  to  be  granted,  but  that  no  costs  should  be  awarded  to  the  Opponent.-. 

[Mews'  Dig.  tit,  PATENT,  B.  For  What  Granted,  3.  Prior  Publication  and  User — 
By  Patentee — Knowledge  of  Patentee;  F.  Confirmation,  Renewal,  and  Ex- 
tension of  Letters  Patent,  1.  Confirmation,  2.  Renewal,  a.  Generally— 
Opposition  enrou raged,  e.  Practice  on  Application  for — Costs  of  Opposition. 
As  to  confirmation  of  patents,  see  In  re  Jablochkofs  Patent  (1891),  A.C.  293; 
In  re  Marshall's  Patent  (1891),  A.C.  430;  and  note  to  In  re  Robinson's  Patent, 
1845,  5  Moo.  P.C.  at  p.  68.] 


[395]  ON  APPEAL  FROM  THE  ROYAL  COURT  OF  THE  ISLAND  OF  JERSEY. 

CHARLES  AHIER,— Appellant;    JOHN  NATHANIEL  WESTAWAY  — 

Respondent  *  [Feb.  3,  1855]. 

Semble.  The  "  Clameur  de  Haro,"  in  the  Island  of  Jersey,  being  in  its  nature 
essentially  a  criminal  as  well  as  a  civil  process,  the  Attorney-General  of  the 
Island  is  a  necessary  party  in  all  the  stages  of  the  cause. 

In  an  action  relating  to  real  estate  in  the  Island,  founded  on  a  "  Clameur  de 
Haro"  by  the  Attorney-General  and  his  "  a  joint"  against  the  Defendant, 
to  undergo  the  fine  of  "  Clameur  de  Harp,"  the  Defendant  raised  certain  pre- 
liminary questions,  which  were  overruled,  and  the  inferior  number  of  the 
Royal  Court,  upon  the  merits,  imposed  a  fine  upon  the  Defendant.  He  at 
once  appealed  upon  the  preliminary  questions  and  the  merits,  and  the  in- 
ferior number  of  the  Court  held  that  as  there  was  no  appeal  in  respect  of 
the  fine,  the  Attorney-General  ought  not  to  be  continued  in  the  appeal.  The 
full  number  of  the  Royal  Court  held  that  the  Attorney-General  was  a  neces- 
sary party,  and  refused  to  hear  the  appeal  either  upon  the  preliminary  points 
or  the  merits. 

The  Judicial  Committee,  in  the  circumstances  of  the  case,  remitted  the  cause 
to  the  full  number  of  the  Royal  Court  to  be  heard  upon  the  merits,  the  Appel- 
lant consenting  to  abandon  the  preliminary  questions  [9  Moo.  P.C.  406]. 

Appeal  abated  by  the  death  of  the  Respondent,  revived  by  the  Appellant  by 
making  the  deceased's  heir,  Respondent  in  his  stead  [9  Moo.  P.C.  403]. 

This  was  an  appeal  from  a  judgment  of  the  Royal  Court  of  the  Island  of  Jersey, 
in  an  action  relating  to  real  property  in  that  Island,  founded  on  a  "  Clameur  de 
Haro,"  in  which  Her  Majesty's  Attorney-General  and  Nathaniel  Westaway, 
deceased,   (the   father   of   the   Respondent,)   as   "  a  joint,"   were   Plaintiffs,   and  the 

*  Present :  The  Right  Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir 
Edward  Ryan,  and  the  Right  Hon.  the  Lord  Justice  Turner. 
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Appellant  was  Defendant,  by  which  judgment  the  full  number  of  the  Royal  Court 
declared  an  appeal  from  a  decision  of  the  inferior  number  of  that  Court  to  be 
defective,  on  the  ground  thai  the  Appellant  had  [396]  not  continued  the  Attorney- 
General  a  party  in  the  appeal. 

The  questions  in  the  appeal  arose  out  of  certain  proceedings  peculiar  to  the 
Channel  Islands,  the  first  relating  to  the  administration  of  insolvents'  estates, 
which  are  said  to  be  "  en  dicret,"  and  the  second  relating  to  the  trial  of  a  forcible 
entry  called  a  "Clamew  dc  Ilaro." 

the  circumstances  under  whiih  the  " a joint"  (of  whom  the  Respondent  was  the 
representative)  had  instituted  the  suit  were  as  follows:  — 

Elias  Payn  was  a  builder.  On  the  21st  of  September,  1844,  he  sold  to  Westaway 
eighteen  quarters  of  wheat-rent  charged  generally  on  his  estates  both  present  and 
future.  The  Appellant  had  also  large  transactions  with  Payn,  and  had  purchased 
and  exchanged  various  houses  and  parcels  of  land  from  and  with  him,  and  by  con- 
tracts  dated  the  1st  of  March,  1845,  and  the  6th  of  June,  1846,  the  sites  of  the  two 
houses  in  question  in  this  cause  were  eonveyed  to  Payn. 

On  the  1st  of  May,  1847,  Payn  made  a  cession  of  all  his  estate,  real  and  personal : 
a  "  dScret  "  was  ordered,  and  the  regular  proceedings  were  taken  thereupon.  The 
claimants  on  the  estate,  junior  to  the  Appellant,  having  renounced,  the  Appellant, 
when  it  came  to  his  turn  in  respect  of  the  contract  of  exchange  and  counter-exchange 
of  houses  and  lands,  dated  the  6th  of  June,  1846,  also  renounced.  On  the  10th  of 
July,  1847,  one  Cuerton,  in  virtue  of  a  deed  of  purchase,  dated  the  6th  of  December, 
1845,  declared  himself  tenant,  and  so  became  responsible  for  all  the  estate  of  Payn, 
and  forthwith  assigned  the  "  teneure  "  or  the  property  thus  adjudged  to  him  to 
[397]  one  Kilford  on  condition  that  the  latter  should  make  good  Cuerton's  purchase. 
On  the  17th  of  July,  1847,  the  assignment  to  Kilford  wras  duly  confirmed  to  him 
and  his  heirs,  subject  to  the  legal  charges  thereon,  which  included  the  contracts  of 
the  Appellant  of  the  1st  of  March,  1845,  and  of  Westaway,  of  the  21st  of  September, 
1844.  On  the  same  day,  and  before  he  had  been  put  in  possession  by  the  officer, 
Kilford,  as  assignee  of  the  tenant  after  decree  upon  Payn's  estate,  by  a  contract  of 
exchange  and  counter-exchange  of  that  date,  exchanged  with  the  Appellant  some  por- 
tions  of  the  estate  of  Payn,  to  which  he  was  entitled  under  the  tenancy,  for  some  of 
the  property  which  the  Appellant  held  under  the  deed  of  the  1st  of  March,  1845. 
with  Payn  :   and  by  the  same  contract  varied  some  of  the  conditions  of  the  latter  deed. 

Subsequently,  on  the  23rd  of  November,  1848,  Kilford  himself  became  insolvent, 
and  having  made  a  cession  of  his  real  and  personal  estate,  a  "  decret  "  thereof  was 
ordered,  and  the  proceedings  thereon  were  taken  in  the  usual  manner.  On  the  27th 
of  January.  1849,  the  Appellant  renounced  under  the  "decret"  against  Kilford  in 
t  of  the  contract  of  exchange  and  counter-exchange  of  the  17th  of  July,  1847, 
which  thereby  became  null  and  void;  but  on  the  3rd  day  of  February,  1849,  the 
Appellant  made  himself  tenant  after  decree  upon  Kilford's  estate  on  a  contract  of  the 
2  1th  of  September,  1846. 

On  the  21st  of  February,  1849,  the  Appellant  as  such  tenant,  after  decree  of 
Kilford's  estate,  exercised  the  option  allowed  by  the  34th  article  of  the  law  "  decret," 
dated  the  19th  of  January.  1832,  and  renounced  the  act  of  the  17th  of  July,  1847, 
by  which  Kilford  had  been  substituted  as  assignee  of  Cuerton,  [398]  the  tenant 
after  decree  of  Payn's  estate.  In  consequence  of  this  renunciation  by  the  Appellant, 
tie'  prosecution  of  Payn's  "  dicret"  was  resumed  on  the  28th  of  February,  1849, 
in  order  to  find  a  tenant  to  the  vacant  property  among  the  prior  claimants  whose 
com  racts  were  -till  in  force. 

On  th,  17th  of  March.  1849,  the  Appellant  renounced  under  Payn's  decree  in 
respect  of  his  deed  of  exchange  and  counter-exchange  of  the  1st  of  March,  1845. 
On  the  same  day,  all  the  other  parties  on  the  registry  having  renounced  until  it  came 
to  the  turn  of  Westaway.  he  made  himself  tenant  under  Payn's  decree  in  respect  of 
bis  contract  of  the  21st  of  September,  1844,  whereby  all  deed's  subsequent  to  that  date 
became  null  and  void,  subject  to  the  option  of  revival  under  the  43rd  article  of  the 
law  "  Men  /."  dated  the  I'.Mli  of  January,  1832.  The  record  of  "  teneure  "  of  Westa- 
way was  confirmed  on  the  23rd  of  March,  1849,  and  the  proper  officers  were  authorised 
to  put  him  in  possession  of  all  Payn's  estates. 

On  the  30th  of  March.   1849,  Westaway.  according  to  the  43rd  article  of  the  law 
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"  decret,"  in  his  quality  of  "  tenant  apres  dec  ret  "  of  Payn's  estate,  signified  to  the 
Appellant  his  option  that  the  deeds  of  the  1st  of  March,  1815,  and  the  6th  of  June, 
1846,  should  stand  good  and  continue  in  force  although  renounced  in  the  register  of 
the  "  decret "  which  had  been  conducted  on  the  property  of  Payn.  Accordingly, 
on  the  same  day,  Westaway  was  put  into  actual  possession  by  the  officer  of  all  Payn's 
estate,  including  the  two  houses  above  described. 

On  the  7th  of  April,  1819,  the  Appellant,  who  alleged  that  Westaway  had  no 
right  to  exercise  such  option,  re-entered,  whereupon  Westaway  raised  the  [399] 
"  Clameur  de  Haro,"  (a)  and  afterwards,  on  the  2nd  of  June,  1819,  commenced  the 
action  which  is  the  subject  of  the  present  appeal. 

In  this  action  the  Attorney-General  of  the  Island,  and  Westaway  as  "  ajoint," 
sued  the  Appellant  to  undergo  the  fine  of  "  Clameur  de  llaro,"  which  the  "  ajoint  " 
alleged  he  was  so  obliged  to  raise  on  the  7th  of  April,  and  the  Appellant  was  sued  to 
be  condemned  to  such  punishment  and  fine,  to  make  such  [400]  recompense  and 
pay  such  damages  to  the  "  ajoint  "  as  the  Court  should  deem  proper  for  the  injury 
and  prejudice  which  he  had  sustained,  and  to  allow  the  "  ajoint  "  to  enjoy  the  pro- 
perty peaceably  and  without  interruption,  according  to  law. 

On  the  cause  coming  on  for  hearing  before  the  inferior  number  of  the  Royal 
Court,  consisting  of  the  Bailiff  and  three  jurats,  the  Appellant  demanded  that  the 
Viscount  should  be  sent  on  the  premises  to  examine  them,  and  report  thereon  ;  but  the 
Court,  considering  that  the  question  submitted  to  it  was  a  right  of  property  claimed 
by  both  parties,  which  ought  to  be  decided  on  the  production  of  titles  by  the  parties 
respectively,  and  that  the  view  of  the  premises  could  not  enlighten  the  Court  as  to  the 
nature  of  this  question,  overruled  the  demand;  but  from  this  sentence  the  Appellant 
was  allowed  to  appeal  "  en  fin  de  cause  "  before  the  full  Court,  The  Appellant  then 
alleged  that  the  "  ajoint  "  had  infringed  the  "  Clameur  de  Haro,"  and  had  continued 
to  make  alterations  to  the  property  in  question,  notwithstanding  the  "  Clameur  de 
Haro;"  but  the  Court  overruled  the  objection,  reserving  to  the  Appellant  to  urge  it 
ultimately,  if  there  were  reason  for  it,  and  from  this  sentence  the  Appellant  was  also 
allowed  to  appeal  "  en  fin  de  cause  "  before  the  greater  number.  The  Appellant 
further  alleged  that  the  "  ajoint "  was  not  in  legal  possession  of  the  houses.  And 
the  "  ajoint  "  having  alleged  that  at  the  time  the  "  Clameur  de  Haro  "  was  raised, 
on  the  7th  of  April,  1849,  he  was  in  legal  possession,  the  Court  overruled  the  Appel- 

(a)  The  proceeding  upon  the  "  Clameur  de  Haro  "  prevailing  in  Jersey  partakes 
of  a  two-fold  character;  first,  as  a  criminal  and  prerogative  prosecution,  involving 
a  fine  on  one  or  other  of  the  parties  to  it,  and  possibly  also  calling  for  imprisonment ; 
and  secondly,  as  uniting  with  it  "  causes  en  ajonction,"  the  remedies  of  a  civil 
action,  in  which  the  rights  of  private  individuals  are  determined.  The  origin  of  the 
"  Clameur  de  Haro  "  appears  to  be  lost  in  antiquity.  It  has  been  assigned  by  local 
historians  and  legal  writers  of  eminence  to  Rollo  the  first  Duke  of  Normandy,  but  he 
appears  only  to  have  adapted  and  modified  an  institution  already  existing  in  other 
parts  of  France,  and  also  in  England,  under  the  Anglo-Saxons.  See  2  Houard's 
"  Anciennes  Lois  des  Francais"  tit,  "  Sur  les  Lois  d'Fdouard  le  Confesseur,"  Art.  5, 
p.  119,  and  Art,  48,  pp.  124  and  126  ;  Beaumanoir  "  Coutumes  de  Beauvoises"  ch.  67, 
I  p.  341,  and  note,  453.  A  similar  cry  was  used  in  Brittany  under  the  term  "  Jlia- 
fora,"  answering  to  the  Norman  "  Clameur  de  Haro,"  see  vol.  iv.,  "  Coutume 
Oenerale,"  ch.  148,  p.  233  (Edit.  1724);  "  La  tres  Ancienne  Coutume  de  Bretagne," 
1  Lauriere,  "  Glossaire  du  Droit  Francais,"  pp.  158,  304  ;  2  Lauriere,  p.  4  :  Roquefoit, 
Glossaire  de  la  Langue  Romane,"  p.  153,  tit.  "  Biaforo."  It  corresponds  also  with 
the  Anglo-Saxon  "  Hue  and  Cry  " — "  Hutesium  et  Clamor,"  see  1  Coke,  2nd  Inst.,  p. 
171;  Black.  Com.,  vol.  iv.,  p.  293-4.  Glanville,  lib.  xiv.,  ch.  3,  p.  354  (Edit,  by 
Beanies),  mentions  the  "  Clamor  popularis,"  which  Lord  Coke  calls  "  Hue  and  Cry." 
See  also  the  Jersey  authorities  upon  the  "  Clameur  de  Haro  "  as  to  its  criminal  and 
civil  nature,  Terrien's  Comms.,  liv.  xii.,  ch.  28,  p.  503,  506  (Edit.  1578);  Rouille, 
"  Grand  Coustoumier,"  fol.  74,  76,  ch.  54,  p.  113,  ch.  93;  Falle's  History  of  Jersey, 
pp.  10  and  286,  note  20  (Edit,  by  Durell) ;  Du  Cange,  Glossary,  verbo  "  Haro"  and 
First  Rep.  of  the  Comms.  on  the  State  of  the  Crim.  Law  in  the  Channel  Islands 
(Jersey),  p.  240. 
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lam '.-  plea  :  from  which  sentence  also  the  Appellant  was  allowed  to  appeal  "  en  fin  de 
rau.s,      :  efore  the  greater  number. 

Afterwards  tin  parties  were  heard  upon  the  merits,  [401]  "  stir  le  fond,"  and  the 
Court,  having  taken  time  to  consider,  ultimately,  on  the  16th  of  June,  1849,  decided 
thai  Weetaway,  as  proprietor  by  virtue  of  his  option,  was  fully  justified  in  raising  the 
••  ( 'larrn  >/r  de  Ham,"  and  sentenced  the  Appellant  to  the  fine  of  "  Clameur  de  Haro  " 
ftn<J  to  the  costs,  from  which  sentence,  so  far  as  regards  the  preliminary  questions 
raised  by  the  Appellant,  and  that  "  du  fond  "  (upon  the  merits)  only,  and  not  on  the 
question' of  hue.  the  Appellant  was  allowed  to  appeal  before  the  superior  number. 

Appellant  immediately  paid  the  sum  of  ten  livres,  being  the  amount  of  the 
fine  (amende),  of  "Clameur  de  Haro,"  to  which  he  was  so  condemned.  And  his 
Advocate  stating,  that  as  there  was  no  appeal  in  respect  of  the  fine,  and  the  Crown 
had  no  longer  any  interest  in  the  cause,  the  Attorney-General  ought  not  to  be  con- 
tinued in  the  appeal,  the  Court  through  the  Bailiff  declared,  that  there  being  no 
appeal  in  respect  of  the  tine,  it  was  not  necessary  to  continue  the  Attorney-General 
as  a  party  to  the  appeal.  The  Advocate  then  requested  that  the  declaration  should 
form  part  of  the  act  of  Court  :  but  the  Bailiff  observed  that  it  was  not  necessary,  the 
Court  having,  with  a  view  to  obviate  all  ambiguity  in  the  act,  added  the  word  "  only  " 
after  the  words  "  du  fond." 

From  this  judgment  the  Appellant  appealed  to  the  full  number  of  the  Royal 
Court  on  the  preliminary  questions  as  well  as  the  merits,  without  making  the 
Attorney-General  a  party,  and  summoned  the  Respondent  to  have  the  appeal  heard 
on  the  -1st  of  November,  1849,  but  the  hearing  was  then  postponed  for  want  of 
time  :  and  it  was  afterwards  from  time  [402]  to  time  postponed  for  want  of  number, 
until  the  1 5th  of  October.  1851,  when  it  came  on  to  be  heard  before  the  Bailiff, 
assisted  by  Edward  Leonard  Bisson,  Philip  Winter  Nicolle,  Charles  Bertram,  Philip 
Pieot.  John  Pelgue,  Francis  Arthur,  and  David  De  Quetteville,  Esquires,  jurats; 
when  Westaway  having  objected  that  the  appeal  was  defective,  because  the  Appellant 
having  appealed,  not  only  as  to  the  merits  but  also  on  the  preliminary  questions 
raised  by  him,  ought  to  have  continued  the  Attorney-General  a  party  in  the  cause, 
in  order  to  keep  his  appeal  in  force;  insisted  that  the  preliminary  questions,  as  to 
the  form  of  the  action  ;  to  the  alleged  infringement  of  the  "  clameur  "  by  alterations 
in  the  property;  the  nature  of  the  acts  which  constituted  an  infringement  of  a 
"  clameur"  as  also  with  respect  to  the  fine  which  ought  to  result  from  an  infringe- 
ment being  proved,  could  not  be  re-examined  without  hearing  the  Attorney-General, 
and  further  objected  that  the  procedure  adopted  by  the  Appellant  would  lead  to  the 
supposition  that  a  legal  and  final  condemnation  of  the  fine  might  exist  in  an  action 
which  might  be  afterwards  declared  irregular.  On  the  other  hand,  the  Appellant 
urged  that,  in  a  "  Clameur  de  Haro  "  the  Attorney-General  had  never  been  continued 
in  the  cause  on  an  appeal,  as  his  functions  terminated  by  the  condemnation  to  a  fine 
from  which  he  could  not  appeal.  The  Court,  however,  decided  that,  as  the  Appellant 
had  appealed  upon  the  preliminary  questions  as  well  as  upon  the  merits,  the  Attorney- 
General  ought  to  have  been  continued  in  the  cause,  and  that,  from  his  absence,  the 
action  being  irregular,  the  appeal  was  defective  (desert).  The  Bailiff,  in  delivering 
the  judgment,  stated  that  the  jurats  who  concurred  in  such  judgment  were  [403] 
.  Nicolle,  Bertram,  Arthur,  and  De  Quetteville;  the  opinion  of  the  other 
three  j  ural  -  being  I  be  other  way. 

From  the  above  judgment  the  present  appeal  was  preferred.  Nathaniel  West- 
away died  shortly  after  its  institution,  and  the  Appellant,  by  an  Order  in  Council, 
dated  the  LOth  of  August,  1852,  revived  the  appeal  against  the  Respondent,  his  son 
and  heir. 

Tin  !   now  came  on   for  hearing. 

Mr.  Field,  for  the  Appellant. — According  to  the  practice  in  Jersey,  as  laid 
down  by  ili.  Bailiff  and  the  inferior  number  of  the  Royal  Court,  it  was,  after  the 
imposil  ion  of  the  fine,  unnecessary  to  continue  the  Attorney-General  as  a  party  to  the 
appeal  t<.  the  full  Court  (a).    There  are  several  precedents  remitted  with  the  papers  to 


(a)  First  Rep.  of  tin-  Commissioners  on  the  State  of  the  Crim.  Law  in  the  Channel 
[t  (Jersey),  p.  252. 
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that  effect  (h).  The  Buit  of  "  Claiueur  de  Haro  "  is  one  of  a  class  of  causes  known  as 
••  causes  en  a  junction  "  by  [404]  which  titles  to  land,  assaults,  and  other  wrongs,  are 
tried.  The  Attorney-General  commences  the  suit  as  Plaintiff,  but,  having  joined  with 
him  the  party  really  interested,  the  "  a  joint;"  it  is  clear,  if  the  Plaintiff  is  entitled 
to  succeed  in  a  case  similar  to  the  present,  where,  in  truth,  nothing  but  a  civil  right 
is  in  question,  it  must  be  considered  as  a  civil  action.  It  is  treated  by  writers  of 
authority  (Hemery  and  Dumaresq's  Orders  in  Council,  etc.,  p.  31)  as  a  mere  civil 
action,  and  a  fine  merely  nominal  is  imposed  by  way  of  satisfaction  for  the  supposed 
public  wrong,  such  public  wrong  having,  however,  no  foundation  in  fact.  Although 
an  appeal  lies  from  the  decision  on  the  points  raised  in  the  cause,  there  is  none 
from  the  fine.  The  utmost  effect  of  the  absence  of  the  Attorney-General  was  to 
prevent  the  Appellant  from  going  into  the  appeal  upon  the  preliminary  questions. 
I'pon  the  merits  the  full  Court  was  competent,  and  ought  to  have  heard  the  appeal. — 
[The  Lord  Justice  Knight  Bruce :  If  you  fail  here  your  appeal  is  barred  for  ever.] — 
Yes,  that  is  one  of  our  chief  grievances.  By  the  law  and  practice  of  Jersey,  all 
appeals  to  the  full  Court  must  be  prosecuted  within  six  months  from  the  date  of  the 
judgment,  and  it  is  too  late  now,  therefore,  to  prosecute  a  fresh  appeal.  The  six 
months  elapsed  by  no  fault  of  the  Appellant.  No  objection  to  the  fact  of  the 
Attorney-General  being  a  necessary  party  was  taken  on  the  21st  of  November,  when 
the  appeal  first  stood  for  hearing,  when,  if  it  had  been  held  not  valid,  there  would 
have  been  time  to  have  prosecuted  a  fresh  appeal  within  the  prescribed  time.  We 
were  misled  by  the  judgment  of  the  inferior  number  of  the  Royal  Court. — [The  Lord 
Justice  Knight  Bruce  :  What  had  the  Attorney-General  to  do  with  the  cause  after 
the  imposition  of  the  fine/] — Nothing. — [The  [405]  Lord  Justice  Knight  Bruce:  If 
lie  was  a  necessary  party,  might  not  the  full  Court  have  made  the  Attorney-General 
a  party/] — The  Court  might  have  heard  the  case  upon  the  merits,  Terrien  (Comms. 
liv.  viii.,  ch.  xi.,  p.  272  (2nd  Edit.)  ;  Hemery  and  Dumaresq's  Orders  in  Council,  etc., 
p.  31).  We  are  ready  now  to  abandon  the  preliminary  questions  if  the  appeal  be 
permitted  to  be  heard  on  the  merits  by  the  full  Court. 

Mr.  R.  Palmer,  Q.C.,  and  Mr.  Mackeson,  for  the  Respondent. — The  Attorney- 
General  not  having  been  continued  as  a  party  to  the  appeal  to  the  full  Court,  such 
appeal  was  irregular,  and  the  effect  of  that  must  necessarily  be  the  abatement  of  the 
appeal.  In  re  Whitfield  (5  Moore's  P.C.  Cases,  157),  a  petition  of  appeal  to  Her 
Majesty  in  Council  was  discharged  because  all  the  parties  to  the  cause  in  the  Court 
below  were  not  summoned  on  the  appeal.  There  can  be  no  question  that  the 
Attorney-General  was  a  necessary  party  in  the  appeal  to  the  full  Court;  the 
"  Clameur  de  Haro  "  being  essentially  as  well  a  criminal  as  a  civil  process.  It  affects 
the  revenue  of  the  Crown,  and,  involving  as  it  does  a  breach  of  the  public  peace, 
fine  and  imprisonment  may,  in  any  stage  of  the  cause,  be  the  result.  None  of  the 
preliminary  questions  raised  could  be  inquired  into  or  any  judgment  founded  upon 
them  without  affecting  the  rights  and  duties  of  the  Attorney-General  as  public  pro- 
secutor. The  decision  of  the  full  Court  of  Jersey,  being  upon  a  point  of  practice, 
this  Court  will  not  interfere  with  it.  Moreover,  we  submit,  that  it  is  not  in  the  power 
of  the  Court  to  accede  to  the  offer  of  the  Appellant  to  abandon  the  preliminary  [406] 
questions,  and  remit  the  cause;  the  objection  of  the  want  of  parties  being  fatal. 

Mr.  Field,  was  heard  in  reply. 

Judgment  was  pronounced  by 

(6)  These  precedents  were  set  out  in  the  joint  appendix,  and  consisted  of  an  Act 
of  the  Court,  dated  the  12th  of  December,  1829,  at  the  instance  of  His  Majesty's 
Attorney-General  and  Sohier,  attorney  of  Le  Touzel  "  ajoinf,"  against  Hocquard 
and  hissurety;  Act  of  the  full  Court,  dated  the  4th  of  May.  1830,  between  Sohier, 
attorney  of  Le  Touzel,  heretofore  "  a  joint  "  with  His  Majesty's  Attorney-General,  on 
the  one  part,  and  Hocquard  and  his  surety  on  the  other  part:  Act  of  the  full  Court, 
dated  the  9th  of  November.  1820,  at  the  instance  of  His  Majesty's  Attorney-General 
and  Lempriere,  Lord  of  the  Fief  and  Lordship  of  Rozel  "  ajoiaii,"  against  Becquet ; 
Act  of  the  Court,  dated  the  1st  of  December,  1828,  between  Lempriere  and  Becquet, 
with  an  Order  in  Council,  elated  the  31st  of  July,  1828;  Act  of  the  Court,  dated  the 
24th  of  September.  1819,  at  the  instance  of  His  Majesty's  Attorney-General  and  John 
Langlois  and  others,  against  Gaudin. 
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The  Lord  Justice  Knight  Bruce. — Their  Lordships  consider  it  immaterial  to 
oanvass  the  case  as  to  the  preliminary  questions  raised,  or  whether  the  Attorney- 
General  of  the  Island  ought  to  be  a  party  during  their  discussion.  Neither  do  they 
pronounce  any  opinion  upon  the  merits,  as  in  the  view  they  take  of  the  matter  it 
would  be  unnecessary,  as  the  Appellant  has  elected  to  waive  the  preliminary  questions, 
and  consents  to  the  case  being  sent  back  and  tried  upon  the  merits. 

Two  questions  arise,  first,  whether  the  Appellant  ought,  under  the  circumstances, 
to  have  an  opportunity  of  trying  the  case  upon  the  merits,  and,  secondly,  as  to  the 
costs. 

Upon  the  first  point,  their  Lordships  are  of  opinion  that  the  Appellant  ought  to 
be  permitted  to  be  heard  on  the  merits,  and  that  the  right  of  trying  the  question 
upon  the  merits  lie  conceded  to  him,  when  the  second  point  as  to  costs  can  be  opened, 
as  it  very  much  depends  upon  the  fact  whether  the  Appellant  was  right  or  wrong  in 
the  course  he  adopted  in  the  Court  of  appeal  in  Jersey.  In  the  first  place,  the  point 
was  not  taken  there  at  all,  and,  again,  when  the  case  was  before  the  inferior  number 
of  the  Royal  Court  in  1849,  that  Court  expressed  an  opinion  that  the  Attorney- 
General  was  nut  a  necessary  party  to  the  appeal,  as  there  was  no  appeal  against  the 
hue  :  whether  it  was  the  opinion  of  the  Bailiff  alone,  or  the  opinion  of  the  Court 
expressed  through  the  Bailiff,  is  wholly  immaterial.  It  is  manifest  that  the  opinion 
of  the  [407]  Court  was,  that  the  Attorney-General  was  an  unnecessary  party  in  the 
ulterior  stages  of  the  cause. 

When  the  matter  was  brought  by  way  of  appeal  before  the  full  Court,  two  courses 
were  open :  first,  the  Court  might  have  said  we  decide  against  you  on  account  of  the 
preliminary  questions,  but  we  will  hear  you  upon  the  merits,  or  we  will  give  you 
leave  to  make  the  Attorney-General  a  party  ;  but  the  time  for  appealing  having 
elapsed,  perhaps  presented  a  difficulty,  and  prevented  the  adoption  of  such  a  course ; 
secondly,  the  Appellant  might  have  applied  for  leave  to  add  the  Attorney-General 
as  a  party,  but  here  again  the  lapse  of  time  might  have  caused  the  difficulty,  as  well 
also  as  the  fact  of  the  payment  of  the  fine;  but  if  the  Appellant  had  abandoned  the 
preliminary  questions,  and  asked  the  Court  to  proceed  with  the  argument  on  the 
merits,  that  would  have  had  the  effect  of  precluding  him  from  appealing  here  on 
the  preliminary  questions.  Upon  the  whole  we  are  of  opinion  that  the  case  ought 
to  be  remitted  to  the  full  Court,  and  that  there  should  be  no  costs  on  either  side. 

The  Order  in  Council  made  upon  the  appeal  was  as  follows:  — 

"  It  is  hereby  ordered  that,  by  the  consent  of  the  Appellant,  his  appeal  to  the 
superior  number  of  the  Royal  Court,  on  which  the  Act  or  Order  of  the  15th  day  of 
October,  1851,  was  pronounced,  be  and  the  same  is  hereby  declared  to  be  abandoned, 
or  '  desert,'  so  far  as  the  preliminary  questions  raised  by  the  Appellant  therein  are 
concerned,  but  not  as  to  the  merits,  or  '  fond;  '  and  that  the  case  be  remitted  to  the 
Royal  Court  of  Jersey  before  a  superior  number,  to  proceed  and  adjudicate  upon  the 
Appellant's  appeal  to  that  Court  upon  the  '  fond,'  or  merits." 

[Mews'  Dig.  tit.  COLONY  :  II.  Particular  Colonies  ;  13.  Jersey  and  Guernsey;  b. 
Constitution;  III.  Appeals  to  Privy  Council;  6.  Practice;  b.  Abatement  and 
Reviror.~\ 


[408]  ON  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

ELIZABETH  BISHOP—  Appellant;  TIMOTHY  WILDBORE  and  JOHN  BRIDGES, 

— Respondents*  [Feb.  7,  1855]. 

A  married  woman  who  was  entitled  to  an  annuity  left  to  her  separate  use, 
charged  upon  property  which  was  in  course  of  administration  in  the  Court 
of  Chancery,  but  without  any  immediate  prospect  of  obtaining  the  arrears 

*  Present  :  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Lei°-h, 
the  Right  Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,' 
and  the  Right  Hon.  the  Lord  Justice  Turner. 
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of  such  annuity,  allowed  to  sue  in  forma  'pauperis,  in  the  Prerogative  Court, 
in  a  testamentary  cause.  Her  husband  being  an  uncertificated  Bankrupt 
with  protection,  and,  although  in  temporary  employment  as  an  attorney's 
clerk,  was  with  his  wife  in  destitute  circumstances. 

This  was  an  appeal  from  a  grievance  alleged  to  have  been  committed  by  the 
Judge  of  the  Prerogative  Court  of  Canterbury,  having  refused  to  allow  the  Ap- 
pellant to  take  proceedings  in  a  testamentary  suit,  in  forma  pauperis. 

The  cause  originated  in  the  Prerogative  Court  in  a  business  of  granting 
probate  to  the  Will  and  Codicil  of  one  Lydia  Wilson,  promoted  by  the  Respondents 
as  her  executors  against  the  Appellant,  one  of  the  deceased's  next  of  kin,  and  of 
showing  cause  why  the  Appellant  should  not  be  allowed  to  sue  in  forma  pauperis  in 
order  to  prosecute  her  interest.  Mrs.  Bishop  and  her  husband,  Robert  Bishop, 
swore  that  they  were  not  respectively  worth  five  pounds,  after  payment  of  [409] 
their  just  and  lawful  debts;  but  the  executors  having  objected  to  her  suing  in 
forma  pauperis,  she  was  assigned  to  bring  in  her  petition.  It  appeared-  from  the 
proceedings  and  affidavit  that  the  Appellant  was  entitled  to  an  annuity  of  £100 
under  her  father's  Will,  which  annuity  was  limited  to  her  separate  use,  but  that 
she  was  not  in  receipt  of  such  annuity,  the  same  being  two  years  and  a  half  in 
arrear ;  that  her  father's  estate  was  in  the  course  of  administration  in  the  Court  of 
Chancery,  and  not  likely  to  be  realised  or  settled  for  some  time.  It  further  ap- 
peared that  her  husband  was  an  uncertificated  Bankrupt  with  protection  from 
arrest,  and  that  he  then  was  in  the  temporary  employment  of  a  solicitor  as  clerk 
to  make  out  bills  of  costs,  but  that  such  employment  was  uncertain  and  would  soon 
cease,  and  that  lie  and  his  wife  were  in  an  impoverished  and  distressed  state. 

By  an  interlocutory  decree  dated  the  3rd  of  August,  1854,  the  learned  Judge 
rejected  the  Appellant's  application.     The  present  appeal  was  from  that  rejection. 

Mr.  Bishop  (the  husband  of  the  Appellant),  in  person,  in  support  of  the  appeal. 

Dr.  Twiss,  for  the  Respondents,  opposed. 

The  husband  of  the  Appellant  is  capable  of  obtaining  a  livelihood,  and  is,  in 
fact,  now  in  employ  as  an  attorney's  clerk  ;  his  wife  has  also  an  annuity  under  her 
father's  Will;  the  Court  will  not,  in  such  circumstances,  admit  the  Appellant  to 
carrv  on  the  proceedings  in  forma  pauperis.  Walker  v.  Walker  (1  Curt.  561), 
Love  km  v.  Edwards  (1  Phill.  183). 

[410]  The  Right  Hon.  Dr.  Lushington. — The  circumstances  of  this  case  are  very 
peculiar.  No  similar  case  has,  as  far  as  we  are  aware,  come  under  the  considera- 
tion of  any  of  the  Ecclesiastical  Courts.  The  Appellant's  husband  is  an  uncertificated 
Bankrupt  with  protection  from  arrest.  It  has  been  urged  that  the  Appellant  ought 
not  to  be  admitted  to  sue  as  a  pauper,  as  she  has  an  annuity  under  the  Will  of  her 
father  limited  to  her  separate  use  and  secured  on  real  property,  but  it  appears 
that  the  Testator's  estate,  upon  which  her  annuity  is  charged,  has  been  brought  into 
Chancery,  and  there  is  no  prospect  of  an  immediate  or  early  payment  of  the  annuity 
being  made,  and  consequently  she  must  be  considered  as  entirely  destitute  of  funds, 
and  her  husband's  affidavit  shows  that  he  is  in  a  similar  position.  The  fact  of 
his  being  an  uncertificated  Bankrupt,  and  unable  to  acquire  property  beyond  the 
means  of  furnishing  him  with  the  necessaries  of  life,  distinguishes  the  case  from 
Walker  v.  Walker  [1  Curt.  561].  As  it  appears  to  their  Lordships  that  the  husband 
and  wife  are  in  a  state  of  destitution,  we  think  that  the  decree  of  the  Court  below 
must  be  reversed,  and  the  party  admitted  to  sue  in  forma  pauperis.  No  order  will 
be  made  as  to  costs. 
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[411]         ON  APPEAL  FROM  THE  SUPREME  COURT  AT  CALCUTTA. 

GUNGADHUR  SEAL,— Appellant;   SREEMUTTY   RADDAMONEY   DOSSEE  — 

Respond*  itt  *  [Feb.   19,  1855]. 

The  Judicial  Committee  have  no  jurisdiction  to  entertain  any  application  in 
an  appeal  until  the  petition  of  appeal  is  lodged. 

In  circumstances  where  it  appeared  that  an  inquiry  was  pending  before  the 
Master  in  the  Court  below,  arising  out  of  the  decree,  the  subject  of  the 
appeal,  the  finding  of  whom  might  render  the  prosecution  of  the  appeal  un- 
uecessary,  the  Judicial  Committee  suspended  the  proceedings  on  the  appeal 
and  enlarged  the  time  prescribed  by  Rule  5  of  the  Order  in  Council  of  the 
L3th  June,  1853,  for  prosecution  thereof,  until  further  Order. 

This  was  an  application  by  the  Appellant  for  an  extension  of  the  time  pre- 
scribed by  the  5th  Kule  of  the  Order  in  Council  of  the  13th  of  June,  1853,  by  which 
the  appeal  stands  dismissed  unless  steps  for  prosecuting  the  same  be  taken  within 
six  months  from  the  arrival  of  the  transcript  and  the  registration  thereof.  The 
affidavit  filed  in  support  of  the  application  stated,  that  an  inquiry  was  then  pending 
before  the  Master  of  the  Supreme  Court  at  Calcutta  arising  out  of  the  decree  ap- 
pealed from,  and  that  it  Mas  anticipated  that  the  finding  of  the  Master  would 
render  the  prosecution  of  the  appeal  unnecessary,  and  that  the  Appellant  was 
desirous  of  waiting  the  event  of  the  proceedings  in  the  Master's  Office  in  India, 
before  prosecuting  his  appeal,  as  he  might  be  saved  the  expense  attendant  upon  the 
prosecution  thereof. 

The  transcript  had  arrived  and  was  registered  in  [412]  the  Council  Office  on 
die  12th  of  October,  1854,  but  no  petition  of  appeal  had  been  lodged. 

Mr.  Leith,  for  the  Petitioner,  was  stopped. 

The  Right  Hon.  T.  Pemberton  Leigh. — We  cannot  entertain  this  application,  as 
we  have  no  jurisdiction  until  the  petition  of  appeal  is  lodged.  When  it  is  lodged 
you  may  renew  the  application. 

A  petition  of  appeal  was  afterwards  lodged,  and  (March  24,  1855  t)  Mr.  Leith 
now  renewed  the  motion. 

The  six  months  expire  to-morrow,  and  unless  the  indulgence  is  granted  the 
appeal  will  stand  dismissed. 

The  Lord  Justice  Turner. — Enough  has  been  shown  to  induce  us  to  retain  the 
appeal,  notwithstanding  the  new  rules,  and  to  direct  that  the  Petitioner  be  at 
liberty  to  suspend  proceedings  thereon  until  further  order. 

[Mews'  Dig.  tit.  COLONY  ;  III.  Appeals  to  Privy  Council  :  6.  Practice:  a.  Time  and 
Extension  thereof.  Cf.  Seto  Luchmeechund  v.  Seto  Zorawur  Midi,  1854,  6 
Moo.  Ind.  App.  204  ;  9  Moo.  P.C.  351.] 


[413]  ON  APPEAL  FROM  THE  COURT  OF  ERROR  AND  APPEAL  FOR  UPPEB 

CANADA. 

JOHN    HOLMES,— Appellant;  CATHERINE   MATHEWS,— Respondent  + 

[March  24,  1855]. 
A.   contracted  for  the  grant  of  certain  lots  of  land  from  the  Government   in 


*  Present  :  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward 
Ryan,  and  the  Right  Hon.  Sir  John  Patteson. 

t  Present:  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  the  Lord  Just  iee 
Knight  Bruce,  the  Righl  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  the  Lord 
Justice  Turner. 

X  Presenl  :  The  Right  Hon.  T.  Pemberton  Leigh,  the  Righl  Hon.  Lord  Justice 
Knighl  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Lord  Justice 
Turner. 
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Upper  Canada,  and  paid  part  of  the  purchase-money,  and  being  indebted 
to  B.,  he  assigned  by  deed  his  interest  in  those  plots  to  B.  in  consideration 
of  the  sum  of  £100.  B.  took  possession  of  the  lots,  and  afterwards  obtained 
a  grant  of  them  by  Letters  Patent  from  the  Crown  in  fee  with  the  privity 
of  A.  A.  subsequently  became  Bankrupt,  and  B.  was  appointed  assignee 
to  his  estate.  No  mention  was  made  of  any  claim  on  the  part  of  A.  for  right 
to  redeem,  or  interest  in  the  lots,  in  his  affidavit  of  debts  and  assets,  nor  was 
any  claim  then  made  by  him  or  his  creditors.  B.  remained  in  possession 
until  his  death,  and  the  property  having  greatly  increased  in  value,  A. 
procured  the  appointment  of  a  new  assignee  of  his  estate,  who  filed  a  Bill 
against  the  devisee  of  B.  for  redemption  of  the  lots  in  question,  upon  the 
ground  that  the  original  transaction  was  one  of  mortgage  and  not  of  absolute 
sale.  The  original  deed  of  assignment  was  lost,  and  no  evidence  of  its  con- 
tents could  be  produced,  except  a  memorandum  of  account  between  the 
parties,  made  by  the  solicitor  who  acted  for  A.  and  B.,  upon  which  the 
arrangement  in  the  Deed  was  based.  Parol  evidence  was  admitted  to  prove 
the  nature  and  terms  of  the  transaction,  but  the  Court  of  Error  and  Appeal 
in  Upper  Canada  dismissed  the  Bill.  Such  decision  affirmed  on  appeal  by 
the  Judicial  Committee. 

The  Appellant  in  this  case  was  the  assignee  in  Bankruptcy  of  the  estate  oi 
one  Alfred  Thomas  Jones,  and  the  Respondent  was  the  devisee  of  one  Edward 
Mathews,  deceased. 

The  facts  of  the  case  were  these:  — 

Alfred  Thomas  Jones,  previously  to  the  month  of  September,  1840,  contracted 
for  a  grant  to  him  from  the  Crown  of  certain  freehold  property  in  the  town  of 
London,  in  the  Province  of  Upper  Canada,  being  lots  11  and  12,  on  the  south  side 
of  Dundas  Street  East,  [414]  and  lots  11  and  12,  on  the  north  side  of  King  Street 
East,  but  as  Jones  did  not  pay  the  whole  of  his  purchase-money  for  these  lots,  no 
Letters  Patent  were  made  to  him  by  the  Crown.  At  this  time  Jones  and  Aby  Bedford 
Jones,  his  brother,  were  indebted  to  Mathews  in  divers  small  sums  of  money,  and  it 
was  agreed  that  Mathews  should  advance  or  pay  to  them  a  further  sum  amounting 
to  £110  4s.  6d.,  and  should  also  pay  to  the  proper  officer  of  the  Crown  the  purchase- 
money  then  remaining  unpaid  for  the  lots  11  and  12,  on  the  south  side  of  Dundas 
Street  East,  and  lots  11  and  12,  on  the  north  side  of  King  Street  East,  amounting 
to  the  sum  of  £42  18s.  The  money  so  due  to  Mathews,  together  with  the  sums  of 
£110  4s.  6d.  and  £42  18s.,  amounted  in  the  whole  to  the  sum  of  £300,  and  it  was 
agreed  that  £200,  part  thereof,  should  be  considered  as  paid  or  advanced  to  Aby 
Bedford  Jones,  in  respect  of  certain  premises,  the  property  of  Aby  Bedford  Jones, 
and  that  the  remaining  sum  of  £100  should  be  considered  as  paid  or  advanced  in 
respect  of  the  above  loss,  which  Alfred  Thomas  Jones  had  contracted  to  purchase 
as  hereinbefore  mentioned. 

The  above  sums  of  £110  4s.  6d.  and  £42  18s.  were  paid  by  Mathews,  and  in 
pursuance  of  the  agreement  between  him  and  Alfred  Thomas  Jones,  by  an  indenture 
dated  the  2nd  of  September,  1840  (this  deed  was  lost,  and  although  search  was  made 
neither  it  nor  any  draft  or  copy  could  be  found),  Jones  assigned  his  contract  for 
the  above  lots  to  Mathews,  who  by  virtue  thereof,  on  the  20th  of  January,  1843, 
procured  Letters  Patent  of  the  above  lots  to  be  made  to  him  in  fee  by  the  Crown, 
and  [415]  Mathews  entered  and  continued  in  possession  of  the  lots  until  his  death. 

On  the  22nd  of  August,  1844,  a  commission  of  bankruptcy  was  issued  from  the 
Court  of  Bankruptcy  for  the  County  of  Middlesex,  in  the  province  of  Upper 
Canada,  against  Alfred  Thomas  Jones,  who  was  declared  Bankrupt,  and  Mathews 
was  appointed  assignee  of  his  estate.  Mathews  died  on  the  22nd  of  June,  1850, 
having  by  his  Will  devised  all  his  real  estate,  and  all  his  interest  in  real  estate, 
to  the  Respondent,  and  appointed  her  sole  executrix,  and  she  had  since  the  death  of 
Mathews  been  in  possession  of  the  above  lots  of  land,  which  had  greatly  increased  in 
value. 

On  the  25th  of  June,  1851,  the  Appellant  was  appointed  assignee  of  Jones' 
estate  in  the  place  of  Mathews.  No  claim  was  ever  made  or  set  up  on  the  part  of 
Alfred  Thomas  Jones,  or  on  the  part  of  the  Appellant,  his  assignee,  to  any  right  to 
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redeem  those  lots  of  land,  or  to  have  any  interest  therein,  until  the  Bill  hereinafter 
mentioned  waB  filed  by  the  Appellant. 

On  the  14th  of  August,  L851,  the  Appellant  hied  a  BUI  in  the  Court  ot  Chancery 
of  Upper  Canada,  againsl  the  Respondent,  and  thereby  stated,  that  Jones,  at  the 
time  of  the  issuing  of  the  commission  of  bankruptcy  against  him  on  the  22nd  of 
August,  184  I.  was  entitled  t.i  the  equity  of  redemption  of  certain  freehold  property 
in  The  town  of  London,  being  lots  11  and  12,  on  the  south  side  of  Dundas  Street 
East,  and  lots  11  and  12,  on  the  north  side  of  King  Street  East,  and  hereinafter 
described  as  the  four  lots  which  Jones  had  assigned  and  transferred  to  Mathews, 
by  an  indenture  or  assignment  under  the  hand  and  seal  of  him,  Jones,  bearing  date 
the  2nd  of  September,  [416]  1840,  to  secure  to  Mathews  nominally  the  sum  of  £100, 
which  was  stated  to  be  the  amount  of  a  loan  then  made  by  Mathews  to  Jones,  but 
which  sum  of  £100  was  not  in  fact  owing,  but  only  a  part  thereof  was  owing,  from 
Jones  to  Mathews,  on  the  2nd  of  September,  1840,  and  such  part  was  alone  in  fact 
seen  red  by  the  assignment.  That  the  £100  was  the  sum  then  stated  to  be  lent  and 
advanced  by  Mathews  to  Jones,  but  Mathews  had  retained  and  withheld  out  of  the 
sum  of  £100,  the  sum  of  £15,  an  illegal  bonus  on  the  loan,  in  addition  to  the  legal 
rate  of  interest  thereon,  and  Mathews  paid  to  Jones  the  sum  of  £44,  out  of  the 
£100,  and  the  remaining  £41  he  paid  to  the  Government  of  the  Province  for 
arrears  due  on  the  lots,  and  on  the  20th  of  January,  1843,  Mathews,  as  assignee  of 
Jones,  under  the  assignment,  applied  for  and  received  Letters  Patent  from  the 
Crown  for  the  lots,  and  became  the  owner  in  fee  thereof,  subject  to  the  equity  of 
redemption  of  Jones,  in  the  lots,  on  payment  by  Jones  of  the  sum  of  £85  and  interest, 
from  the  2nd  of  September,  1840.  That  after  the  2nd  of  September,  1840,  and 
before  the  bankruptcy  of  Jones,  Mathews  became  possessed  of  the  legal  estate  in 
certain  premises  in  the  town  of  London,  being  the  west  part  of  lot  17,  on  the  north 
side  of  Dundas  Street,  in  that  town,  and  hereinafter  called  "the  Ferguson  Lot," 
on  which  there  was  erected  at  the  time  Mathews  became  possessed  as  aforesaid  a 
building,  consisting  of  a  shop  and  a  dwelling-house,  the  property  of  Jones,  as 
Mathews  when  he  so  became  possessed  well  knew  ;  and  for  a  time  after  Mathews 
became  possessed  of  the  premises,  Jones  remained  in  possession  of  the  house  and  shop 
as  of  his  own  property,  and  Mathews  about  the  same  time  [417]  made  various 
repairs  on  the  same,  at  the  request  of,  and  being  employed  by,  Jones;  that  he 
charged  Jones  for  such  repairs,  and  fully  admitted  Jones  to  be  the  owner  of  the 
house  and  shop,  although  he,  Mathews,  had  become  possessed  of  all  the  land  on  which 
it  stood  :  but  afterwards  Mathews,  as  owner  of  the  land  on  which  were  erected  the 
house  and  shop,  ejected  Jones  from  the  house  and  shop,  and  took  the  same  himself, 
and  he  and  those  under  him  had  ever  since  been  in  possession  of  the  same,  and 
received  the  rents  and  profits  thereof,  and  claimed  and  held  the  same  as  their  own ; 
and  that  the  house  and  shop  were  held  and  claimed  as  her  own  by  the  Respondent, 
claiming  under  Mathews  ;  that  the  house  and  shop  were  worth  more  than  the  sum 
of  £85,  and  interest  1  hereon,  and  that  there  was  in  fact  nothing  then  due  on  the 
security  of  the  premises  so  assigned  to  Mathews  as  aforesaid  by  Jones.  And  after 
stating  that  Mathews  had  by  his  Will  devised  all  his  real  estate,'  and  all  his  interest 
in  real  estate,  to  the  Respondent,  whom  he  appointed  his  sole  executrix,  and  that 
the  Respondent  had  proved  the  Will,  and  was  entitled  to  the  mortgage  money  ;  and 
also  statin-  the  appointment  of  the  Appellant  as  assignee,  and  that  as  such  he  was 
entitled  to  the  equity  of  redemption  in  the  premises,  and  that  by  an  order  of 
the  Court  of  Bankruptcy  the  Appellant  was  authorised  and  directed  to  take  pro- 
ceedings to  redeem  the  premises  for  the  benefit  of  the  creditors  of  Jones,  the  Appel- 
lant, prayed  that  he,  as  such  assignee,  might  be  let  in  to  redeem  the  mortgaged 
premises,  and  that  the  same  might  be  conveyed  to  him  as  such  assignee,  upon  pay- 
""•"'  of  tin'  principal  money,  and  interest  and  costs  due  and  owing,  if  any  there 
should  be  upon  such  security.  And,  if  it  should  appear  that  there  was  nothing  dv.v 
[418]  on  the  security,  that  the  Appellant  might  be  so  let  in  to  redeem  without  costs, 
or  thai  tie-  Respondent  might  be  ordered  to  pay  his  costs  of  the  suit;  and  if  the 
debt  should  appear  to  be  overpaid,  then  that  the  Respondent  might  be  ordered  to 
repay  to  the  Appellant,  as  such  assignee,  what  had  been  so  overpaid  with  his  costs 
of  the  suit.  And  that  for  the  purposes  aforesaid,  all  proper  directions  mighl  be 
given,  and  accounts  taken,  and  that  in  taking  the  accounts  the  Master  might  be 
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directed  to  inquire  and  state  the  value  of  the  house  and  shop  on  the  "  Ferguson 
Lot,"  and  to  give  credit  to  the  Appellant  in  the  account  for  its  value. 

The  Respondent  by  her  answer  stated,  amongst  other  things,  that  she  did  not 
believe  that  Jones  was  entitled  to  the  equity  of  redemption,  and  denied  that  any  part 
of  the  sum  of  £100  was  retained  as  a  bonus  on  the  loan.  That  no  declaration  of 
trust  of  any  of  the  hereditaments  in  respect  of  which  relief  was  sought  by  the  Bill, 
or  any  contract  in  writing  respecting  the  equity  of  redemption  thereof,  was  signed 
by  Mathews,  or  the  Respondent,  or  any  other  person  interested  under  his  Will,  and 
she  relied  upon  the  Statute  of  Frauds  as  a  bar  to  the  Plaintiff's  claim.  She  stated 
also  that  Mathews  received  possession  of  the  property  not  long  after  the  date  of 
the  assignment,  and  that  he  continued  in  possession  thereof  until  his  death,  which 
took  place  on  the  22nd  of  June,  1850,  and  that  the  Respondent  had  been  in  pos- 
session since  that  time,  for  the  benefit  of  the  persons  interested  under  his  Will. 
That  Jones  had  not  made  any  claim  to  the  equity  of  redemption  in  the  property 
b  fore  or  at  the  time  of  his  bankruptcy,  and  that  no  claim  was  made  under  the  bank- 
ruptcy until  some  time  after  the  death  of  Mathews.  That  in  case  it  should  appear 
[419]  that  by  the  original  agreement  the  assignment  was  intended  merely  as  a 
security  for  a  loan  (which  the  Respondent  believed  to  have  been  the  case),  the  equity 
of  redemption  therein  had  been,  the  Respondent  had  no  doubt,  subsequently  dis- 
posed of  to  Mathews,  and  thus  put  an  end  to  by  mutual  agreement.  And  the  Re- 
spondent relied  upon  the  Statute  of  Limitations,  the  lapse  of  time,  and  the  acquies- 
cence of  all  parties  as  constituting  a  bar  to  the  suit.  With  respect  to  "  Ferguson's 
Lot,"  the  answer  stated,  that  Mathews  bought  and  received  a  conveyance  of  that 
property  on  the  29th  of  April,  1842,  from  Aby  Bedford  Jones  and  his  wife;  Aby 
Bedford  Jones  being  the  owner  thereof  in  fee,  subject  to  a  mortgage  thereon  to  one 
Goodhue  and  another  to  Mathews,  the  latter  being  for  the  sum  of  £200,  of  which 
the  sum  of  £110  4s.  6d.  was  received  by  Aby  Bedford  Jones,  and  the  residue  was  for 
a  debt  of  Alfred  Thomas  Jones,  who  was  a  brother  of  Aby  Bedford  Jones.  That  the 
purchase  embraced,  and  was  intended  and  understood  to  comprise,  the  building  as 
well  as  the  land  ;  that  the  consideration  was  £350,  which  was  the  full  value  of  the 
building  and  land  together.  That  Alfred  Thomas  Jones  knew  of  the  sale,  but  never 
forbade  it,  and  never  pretended  that  the  sale  should  be  made  subject  to  his  claim 
on  the  building  or  that  Mathews  should  be  accountable  to  him  therefor,  and  that 
neither  he  nor  any  other  person  ever  made  any  claim  until  long  after  the  death  of 
Mathews.  And  the  Respondent  insisted  that  the  claim  was  barred  by  the  Statute 
of  Limitations  and  the  lapse  of  time. 

To  this  answer  a  replication  was  filed,  and  the  cause  being  at  issue,  witnesses 
were  examined  and  documentary  evidence  produced. 

[420]  The  evidence  consisted  of  the  deposition  of  Aby  Bedford  Jones,  the  brother 
of  Alfred  Thomas  Jones,  who  stated  that  in  the  year  1840  his  brother  borrowed  from 
Mathews,  £200,  and  that  at  the  time  of  the  negotiation  for  the  loan  he  heard  a 
conversation  with  Mathews  and  his  brother,  who  offered  the  lots  mentioned  in  the 
bill  as  security  for  the  loan  to  be  repaid  in  one  year  at  a  bonus  of  15  per  cent. 
He  stated  that  he  was  not  present  when  any  writing  was  executed  on  the  subject, 
nor  knew  whether  any  money  passed  ;  nor  did  he  recollect  any  other  conversation 
at  the  time.  Mr.  Wilson,  who  had  been  the  attorney  of  Mathews,  deposed,  that  in 
1840,  Mathews  agreed  to  advance  to  Aby  Bedford  Jones  £200  upon  the  part  of  lot 
17,  called  then  the  "  Ferguson  Lot,"  and  to  A.  T.  Jones  £100  upon  lots  11  and  12, 
south  on  Dun  das  Street,  and  upon  lots  11  and  12  north  on  King*  Street,  in  the  town 
of  London,  for  one  year  to  year,  to  each,  at  six  per  cent,  per  annum.  There  was 
no  bonus,  he  was  sure.  That  there  could  not  have  been  for  this  reason,  that  a 
memorandum  he  had  in  his  hand  [the  exhibit  marked  B  (post  [9  Moo.  P.C.],  p.  421)] 
in  the  handwriting  of  Beecher,  formerly  his  clerk,  showed  the  transaction,  and 
although  not  dated,  yet  by  reference  to  entries  in  his,  the  witness's  day-book,  he  had 
no  doubt  it  was  made  on  the  3rd  of  September,  1840.  That  the  advance  was  made 
up  in  this  way: — A.  T.  Jones  owed  Mathews  on  a  cognovit  then  in  his  the  witness's 
hands  for  a  previously  existing  debt,  £125;  Mathews  had  an  account,  exclusive  of 
the  cognovit,  of  £21  17s.  6d.,  and  there  was  supposed  to  be  due  to  the  Government 
upon  the  lots  11  and  12,  King  Street  and  Dundas  Street,  north  and  south,  £42  18s., 
and  a  cheque  (this  cheque  was  produced  and  marked  [421]  as  an  exhibit)  was  then 
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given  for  the  balance  of  £110  4s.  6d.  At  thai  time  no  Patent  had  been  granted  for 
those  lots.  That  the  witness  gol  an  assignment  from  Alfred  Thomas  Jones  in  favour 
of  Mathews  for  the  four  lots;  on  which  assignment  he  believed  the  Patent  was. 
obtained.  Thai  the  assignment,  though  absolute  in  its  terms,  was.  in  fact,  a  security 
only  for  the  loan  of  £100,  with  interest  at  six  per  cent,  to  be  repaid  in  one  year. 
He  knew  nothing  of  any  arrangemenl  which  might  have  been  made  between  Mathews 
and  Alfred  Thomas  Jones  and  Aby  Bedford  Jones,  irrespective  of  what  he  stated. 
Be  did  not  think  that,  as  the  transaction  took  place,  there  could  have  been  any  bonus. 
He  was  not  in  the  office  when  the  memorandum  (Exhibit  B)  was  made,  nor  did  he 
know  of  what  items  the  £21  1 7s.  6d.  was  made  up.  He  further  deposed  that,  in  a 
conversation  lie  had  (after  the  money  was  due  upon  the  four  lots)  with  Mathews, 
he  said  he  would  have  Alfred  Thomas  Jones  and  Aby  Bedford  Jones  take  them  for 
the  money,  and  that  the  witness  then  said  that  he  would  not  give  the  money  for  the 
lots.  He  also  deposed  that  he  had  no  knowledge  of  the  time  when  Mathews  took 
possession  of  the  part  of  the  lot  17. 

The  Exhibit  B,  referred  to  by  this  witness,  and  put  in  evidence,  was  as  follows :  — 
"  Memorandum  of  Account  between   Mr.  Mathews  and  Jones." 
Cr. 

Amount  to  be  advanced  to  Mr.  Mathews  on  the  Ferguson  Place       .  .       £200 

On  lots  11  and  12,  north  and  south  on  King  and  Dundas  Streets    .  .  100 

£300 

[422]  Dr. 

To  due  Mr.  Mathews  on  cognovit  given  up  .          .          .          .          .       £125  0  0 

Do.   on   account     ..........            21  17  6 

1  >ue  on  lots  11  and  12,  above  which  Mr.  Mathews  is  to  pay  Government     42  18  0 

Cash  cheque  to  balanc  ■         .          .          .          .          .          .          .          .          110  4  6 

£300     0     0 
Endorsed  on  which  were  the  following  memoranda :    "  Memorandum  from  A.  T. 
and  A.  B.  Jones,"  and  "  £3000  loaned  for  one  year." 

Alfred  Thomas  Jones  was  also  examined  by  the  Plaintiff.  His  evidence  was 
objected  to  on  the  ground  that  he  was  interested,  the  suit  being  brought  by  the 
assignee  under  his  Bankruptcy.  He  was,  however,  examined,  subject  to  the  opinion 
of  the  Court.  He  deposed  that  he  had  borrowed  £100  from  Mathews  for  twelve 
months  at  the  rate  of  15  per  cent.,  and  he  denied  that  he  was  indebted  to  Mathews 
in  the  sum  of  £21  17s.  6d.  mentioned  in  the  Exhibit  B,  and  he  further  denied  that 
he  had  ever  parted  with  the  right  of  redemption,  by  word  or  writing,  and  he  de- 
posed to  the  increased  value  of  the  proj^erty,  it  being  then  worth  £1000.  Several 
other  witnesses  were  examined.  They  were  tradesmen,  and  deposed  to  the  pay- 
ment by  A.  T.  Jones  for  repairs  done  to  premises  built  on  the  lots  in  question  after 
the  assignment  to  Mathews.  Beecher  was  also  examined,  and  he  verified  the 
memorandum  (Exhibit  B)  as  being  in  his  handwriting,  and  deposed  that  it  showed 
the  transaction  between  the  parties,  and  was  made  out  by  him  for  that  purpose. 
He  further  deposed  that  his  impres-[423]-sion  was  that  A.  T.  Jones  told  him  of  his 
equity  of  redemption  in  the  property  now  claimed,  but  that  he  did  not  attach  much 
importance  to  it,  as  the  amount  he  would  have  to  pay  would  then  have  been  equal 
to  the  value  of  the  lots.  Alexander  Griffiths,  MacDonnell,  and  Morrison,  witnesses 
for  the  Defendant,  deposed  to  conversations  with  Alfred  Thomas  Jones,  in  which  he 
told  them,  that  being  involved,  he  had  sold  the  lots  to  Mr.  Mathews. 

The  reception  of  a  considerable  part  of  the  evidence  adduced  on  behalf  of  the 
Appellant  was  objected  to  by  the  Respondent.  The  cause  came  on  to  be  heard  on 
the  6th  of  April.  1852,  when  the  Court  declared,  that  the  full  sum  of  £100  was  the 
principal  money  secured  on  the  premises  in  the  pleadings  mentioned,  and  did  not 
include  any  usurious  charge,  and  the  Court  ordered  and  decreed  the  same  accord- 
ingly ;  and  ii  was  ordered  that  the  cause  should  be  referred  to  the  Master,  to  take 
an  account  of  what  (if  anything)  was  due  and  owing  to  the  Respondent  for  principal 
money  and  interest  on  the  mortgage  security  in  the  pleadings  mentioned;  and 
in  taking  such  account,  the  Master  was  to  make  to  the  parties  all  just  allowances, 
and  in  case  the  Master  should  find  that   anything  remained  due  to  the  Respondent 
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at  the  time  of  filing  the  Appellant's  bill,  he  was  to  tax  to  the  Respondent  her  costs 
of  the  suit,  and  add  the  same  to  what  should  remain  due  for  principal  and  interest, 
and  upon  the  Appellant  paying  to  the  Respondent  what  should  remain  due  for 
principal,  interest,  and  costs  as  aforesaid,  within  six  months  after  the  Master  should 
have  made  his  report,  at  such  time  and  place  as  the  Master  should  appoint,  it  was 
ordered  that  the  Respondent  should  re-convey  the  four  lots  comprised  in  the  mort- 
gage [424]  security,  being  lots  numbers  11  and  12  on  the  south  side  of  Dundas 
Street,  and  lots  numbers  11  and  12  on  the  north  side  of  King  Street,  in  the  town  of 
London,  free  and  clear  of  all  incumbrances  done  by  her,  or  any  claiming  by,  from, 
or  under  her,  and  deliver  up  all  deeds  and  writings  in  her  custody  or  power  relat- 
ing thereto,  upon  oath,  to  the  Appellant,  or  to  whom  he  should  appoint,  but  in  default 
of  the  Appellant  paying  to  the  Respondent  such  principal  money,  interest,  and 
costs  aforesaid,  by  the  time  aforesaid,  it  was  ordered  that  the  Appellant's  bill  of 
complaint  should  stand  dismissed  out  of  the  Court,  with  costs  to  be  paid  by  the 
Appellant  to  the  Respondent,  and  it  was  thereby  referred  to  the  Master  to  tax  the 
same;  but  in  case  the  Master  should  find  that  there  was  nothing  due  to  the  Re- 
spondent at  the  time  of  filing  the  bill,  then  the  Court  reserved  the  consideration  of 
further  directions  and  costs,  and  the  Court  ordered  and  decreed  that  the  Appel- 
lant's bill  of  complaint  should  stand  dismissed  in  so  far  as  the  same  related  to  lot 
number  17,  on  the  north  side  of  Dundas  Street,  in  the  town  of  London,  without  pre- 
judice to  the  Appellant's  filing  a  new  Bill  in  regard  thereto  as  he  might  be  advised. 

The  Respondent  appealed  from  the  whole  of  this  decree  to  the  Court  of  error  and 
appeal  for  Upper  Canada. 

The  appeal  was  heard  before  the  Chief  Justice  of  Upper  Canada,  the  Chancellor, 
the  Chief  Justice  of  the  Common  Pleas,  Mr.  Justice  Draper,  the  Vice-Chancellor 
Esten,  Mr.  Justice  Burns,  and  the  Vice-Chancellor  Spragge  (a),  (the  Chancellor  and 
the  Vice-[425]-Chancellors,  dissenting),  on  the  22nd  of  September,  1853,  when  that 
Court  ordered  and  decreed  that  the  decree  of  the  Court  of  Chancery  should  be 
reversed,  and  the  Bill  of  the  Appellant  dismissed  with  costs,  and  that  the  cause 
should  be  remitted  back  to  the  Court  of  Chancery,  to  do  therein  as  should  be  con- 
sistent with  such  Order. 

The  present  appeal  was  brought  from  this  decree. 

Mr.  Rolt,  Q.C.,  and  Mr.  Cure,  for  the  Appellant. — It  is  admitted  in  the  answer 
of  the  Respondent  that  the  assignment  of  the  2nd  of  September,  1810,  was  originally 
a  mortgage  only.  Such  admission  is  binding  upon  her,  Cottington  v.  Fletcher  (2 
Atk.  155),  and  she  cannot  avoid  the  consequences  of  such  admission  by  the  further 
statement  in  her  answer,  that  Alfred  Thomas  Jones  had  put  an  end  to  his  equity  of 
redemption  by  some  subsequent  parol  agreement  between  her  husband  and  himself. 
The  parol  evidence  established,  that  this  was  a  mortgage  transaction,  and  intended 
by  both  the  assignor  and  assignee  to  operate  only  as  a  mortgage.  The  Exhibit  B. 
referred  to  by  Wilson  and  Beecher  in  their  evidence,  is  sufficient  written  evidence 
of  the  nature  of  the  contract,  to  take  it  out  of  the  operation  of  the  Statute  of  Frauds, 
and  to  let  in  parol  evidence  to  show  that  the  assignment  was  by  way  of  mortgage, 
and  not  an  absolute  conveyance. — [Mr.  Pemberton  Leigh. — Suppose  the  transaction 
had  been  that  a  grant  should  be  made  to  Jones,  upon  the  [426]  advance  of  money 
by  Mathews,  if  that  money  was  repaid  within  three  months,  and  it  was  not  so 
repaid,  and  the  grant  was  then  made  to  Mathews  in  fee,  would  that  constitute  a 
mortgage  so  as  to  give  Jones  the  equity  of  redemption?] — Once  a  mortgage  always 
a  mortgage. — [Mr.  Pemberton  Leigh. — If  the  transaction  was  such  as  I  assumed 
(for  the  deed  of  assignment,  or  any  copy,  is  not  in  evidence),  and  the  grant  was 
absolute  from  the  Government  to  Mathews,  after  the  lapse  of  the  year  stipulated  by 
the  parties  for  payment  of  the  mortgage-money,  would  not  such  absolute  grant  be 
a  release  on  the  part  of  Jones  of  all  his  equity  of  redemption?] — No  right  of  Jones, 
or  his  assignee  in  bankruptcy,  to  redeem  has  been  barred  by  any  of  the  grounds 
si  j nested  by  the  answer.     Assuming  at  the  utmost  that  it  was  an  absolute  convey- 

(<i)  This  case  is  reported  in  the  5th  Grants'  Cases  in  Chancery,  in  Upper  Canada, 
pp.  1,  109,  where  the  circumstances  under  which  parol  evidence  could  be  admitted 
to  give  an  absolute  deed,  the  operation  of  a  mortgage,  are  fully  considered  and 
discussed. 
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ance,  yei  a  Court  of  Chancery,  in  a  case  either  of  fraud  or  mistake,  will  relieve. 
Cripps  v.  Jet  <  I  Bro.  C.C.  472),  Walker  v.  Walker  (2  Alk.  98),  Young  v.  Peachy  (2 
A-k.  254  ),  Bamhart  v.  Greemhields  (9  Moore's  P.C.  Cases,  18),  Ferrer  v.  Wimtanley 

Sch.  and  Lef.  393),  Williams  v.  Owe*  (5  Myl.  and  Cr.  303).  Here  the  amount 
given  as  a  //o//,'/.v  was  usurious  and  iltegal.      Again,  if  a  parly  says  I  will  keep  the 

te  under  the  Statute  of  Limitations,  thai  would,  in  circumstances  like  these,  be 
a  fraud,  and  entitle  the  Plaintiff  to  relief  in  equity.  No  evidence  has  been  pro- 
duced by  the  Respondent  to  prove  her  allegation  that  Jones  assigned  or  parted  with 
his  equity  of  redemption  to  Mathews  in  the  lots  in  question.  The  decree  was,  more- 
over, wrong  in  not  permitting  Jones's  assignee  under  the  bankruptcy  to  redeem  the 
:ii<»t  be  denied,  after  the  admission  in  the  answer,  that  [427]  the  trans- 
action in  September,  1840,  was  originally  a  mortgage  transaction  only. 

Mr.  E.  J.  Lloyd.  Q.C.,  and  Mr.  Dickenson,  for  the  Respondent, — There  was  no 
sufficient  admissible  evidence  to  show  that  the  transaction  was  a  mortgage.  Our 
contention  is  that  it  was  an  absolute  conveyance  of  all  the  interest  Jones  had  in  this 
property,  and  the  facts  are  consistent  with  that  view.  TvU  v.  Owen  (4  You.  and 
Coll.  192).  The  possession  by  Mathews  and  the  Respondent  who  claims  under  his 
Will  was  by  an  absolute  grant  in  fee-simple  from  the  Government.  Here  parol 
evidence  has  been  improperly  admitted  by  the  Court  in  a  bill  for  redemption,  to 
qualify  and  vary  the  terms  of  an  absolute  conveyance.  No  authority  is  to  be  found 
that  goes  that  length.  There  is  no  fraud  or  mistake  in  this  case,  to  take  it  out  of 
the  operation  of  the  Statute  of  Frauds  ;  the  Exhibit  B.  shows  clearly  the  pecuniary 
dealings  between  Mathews  and  Jones;  how,  then,  can  parol  evidence  of  a  parol 
agreement  be  let  in  to  prove  that  Jones  was  to  have  the  right  to  repurchase  or 
redeem  the  lots?  It  would  be  contrary  to  the  express  enactment  of  the  Statute  to 
let  in  such  evidence.  Pym  v.  Blackburn  (3  Ves.  34;  and  see  the  authorities  upon 
this  point  collected,  p.  38).  Even  if  such  evidence  was  admissible,  still  it  is  value- 
less, as  there  is  no  evidence  of  the  terms  of  the  agreement.  The  cases  of  Maxwell 
v.  Montacuto  (Pres.  Ch.  526)  and  Walker  v.  Walker  (2  Atk.  08)  do  not  apply.  The 
only  question  raised  by  the  Bill  really  is,  whether  Mathers  was  guilty  of  usury; 
but  there  [428]  is  no  evidence  to  support  such  allegation.  Again,  Mathews  and  the 
Respondent  were  in  undoubted  possession  from  the  date  of  the  assignment  till  the 
institution  of  the  suit,  a  period  of  eleven  years ;  the  right  of  the  Appellant,  therefore, 
if  any  such  existed,  was  barred  by  lapse  of  time.  There  is  every  reason  to  infer 
from  the  uninterrupted  possession,  and  the  dealings  of  the  parties  in  respect  of  the 
lots,  that  the  equity  of  redemption  claimed  by  the  Appellant  was  either  surrendered, 
or  had  been  abandoned  by  Jones,  and  had  ceased  to  exist  when  the  Bill  was  filed. 
The  continued  uninterrupted  possession,  the  dealings  of  the  parties,  and  the  non- 
production  of  the  deed  of  assignment,  are  strong  facts  to  show  that  the  conveyance  was 
absolute  and  unconditional  in  its  terms. 

Mr.  Cure,  in  reply. 

The  consideration  of  the  case  was  postponed.  Judgment  was  now  delivered  (29th. 
March,  1855)  by 

The  Right  Hon.  T.  Pemberton  Leigh. — The  bill  in  this  case  was  filed  by  the 
assignee  in  bankruptcy  of  Alfred  Thomas  Jones  for  redemption  of  a  mortgage 
alleged  to  have  been  made  by  the  Bankrupt:  his  bill  having  been  dismissed,  the 
Plaintiff  has  appealed  to  Her  Majesty  in  Council.  The  Defendant  in  the  suit,  and 
tie'  Respondent  in  the  appeal,  is  the  widow,  devisee,  and  personal  representative  of 
Edward  Mathews,  the  supposed  mortgagee. 

Ii  appears  that  in  1840,  Jones  had  contracted  to  purchase  from  the  Crown 
certain  lots  of  building  land  in  the  town  of  London,  in  Upper  Canada.  A  part  of 
the  purchase-money  only  had  been  paid,  and  [429]  further  payments  were  necessary 
before  any  giant  from  the  Crown  could  be  obtained.  Jones,  therefore,  had  a  mere 
equitable  I  itle. 

Mathews  was  a  builder;  and  he  appears,  previously  to  the  date  of  the  trans- 
actions, out  of  which  the  present  question  arises,  to  have  had  various  transactions 
in  business  with  Alfred  Thomas  Jones  as  well  as  with  his  brother,  Aby  Bedford 
Jones.     On  the  result  of  these  transactions  a  balance  was  due  to  him  from  the  two 
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brothers,  who  had  a  joint  interest  in  some  landed  property,  though  not  in  that  which 
is  the  subject  of  our  consideration. 

On  the  2nd  of  September,  1840,  an  account  having  been  made  out  showing  the 
amount  then  due  to  Mathews,  two  deeds  were  executed,  one  by  Aby  Bedford  Jones 
and  the  other  by  Alfred  Thomas  Jones,  in  favour  of  Mathews. 

With  the  former  of  these  deeds  we  have  nothing  to  do.  The  latter,  the  deed 
executed  by  Alfred  Thomas  Jones,  contained  an  assignment  of  Jones's  interest  in  the 
lots  of  land  already  mentioned  in  consideration  of  £100  paid,  or  to  be  paid,  by 
Mathews. 

It  would  be  of  the  greatest  importance  to  see  this  deed ;  but  it  has  been  lost. 
No  draft  or  copy  of  it  is  in  evidence,  and  we  must  collect  its  terms  and  the  contract 
between  the  parties  from  the  evidence  of  Wilson,  the  solicitor  employed  by  Mathews 
on  the  occasion,  the  fairness  and  accuracy  of  whose  statement  is  not  open  to  the  least 
suspicion,  and  is  sufficiently  established  by  the  documents  to  which  he  refers. 

By  this  evidence  it  sufficiently  appears,  that  the  intention  of  the  parties  was 
that  within  some  time,  aiid  upon  some  terms,  Alfred  Thomas  Jones  should  have  the 
power  of  putting  an  end  to  Mathews's  interest  [430]  under  the  assignment ;  but 
what  were  the  particular  terms  of  this  agreement  is  left  entirely  in  the  dark.  The 
inference  from  the  indorsement  on  the  memorandum,  as  well  as  Wilson's  testimony, 
is,  that  the  transaction,  as  a  loan,  was  to  end  at  the  expiration  of  one  year.  The 
probability,  therefore,  is,  that  at  the  end  of  that  period  some  arrangement  would 
take  place  between  the  parties,  by  means  of  which  either  the  money  would  be  repaid, 
or  the  property  be  taken  in  payment  of  the  debt. 

It  appars  from  Wilson's  evidence,  that  Mathews  contemplated  the  probability  of 
the  latter  alternative;  and  it  is  sufficiently  clear,  from  all  the  evidence,  that  the 
property  was  of  little,  if  at  all,  more  value  than  the  £100,  at  the  time  of  the  assign- 
ment, and  for  more  than  thirteen  months  afterwards. 

Now,  the  question  in  this  case  is,  whether  the  facts  appearing  in  evidence  are 
sufficient  to  justify  a  Court  in  holding  that  either  by  the  terms  of  the  original  agree- 
ment between  the  parties,  or  by  subsequent  arrangement  between  them,  such  right 
of  repurchase  or  redemption,  whichever  it  might  be,  had  been  diverted  from  Jones 
at  the  date  of  this  bankruptcy.  The  facts  in  favour  of  such  presumption  are  very 
strong. 

The  year  during  which,  according  to  Wilson's  evidence,  the  money  was  to  remain 
on  loan  would  expire  in  September,  1841.  Dealings  had  continued  to  take  place 
between  Jones  and  Mathews,  in  the  course  of  which,  if  any  arrangement  was  neces- 
sary, it  might  be  made. 

It  is  distinctly  sworn  both  by  two  witnesses,  McDonnell  and  Morrison,  that  in 
1842  Jones  told  them  he  had  sold  the  lots  to  Mathews.  The  evidence  of  Alexander 
Griffiths  to  the  same  effect  cannot  be  relied  on. 

[431]  On  the  20th  of  January,  1843,  a  grant  by  Letters  Patent  of  the  lots  in 
question  is  made  by  the  Crown  to  Mathews  as  the  absolute  owner,  with  the  privity  of 
Jones,  and  from  that  time  Mathews  remains  in  possession  of  the  land  as  owner.  No 
claim  is  made  for  the  £100,  and  interest,  on  the  one  hand,  or  any  right  on  the  part 
of  Jones  asserted  on  the  other. 

Early  in  1844,  Jones  became  a  Bankrupt,  and  Mathews  was  appointed  the 
assignee  under  the  commission. 

At  this  time,  if  the  appeal  is  well  founded,  the  Bankrupt  was  indebted  in  the 
amount  of  the  £100  to  Mathews,  and  the  estate  in  question,  subject  to  the  mortgage, 
constituted  part  of  his  assets. 

In  May,  1844,  he  makes  an  affidavit  stating  in  detail,  his  debts  and  his  assets, 
yet  no  allusion  is  made  to  this  debt  due  to  Mathews,  nor  to  this  equity  of  redemption. 
Can  there  be  stronger  evidence  that  the  transaction  had  been  closed?  That  the  estate 
had  been  given  up  in  discharge  of  the  debt?  What  makes  the  inference  stronger  is, 
that  the  Bankrupt  in  his  affidavit  mentions  a  claim  for  a  sum  of  money  which  he  says 
is  due  to  him  from  Mathews. 

The  Bankrupt  afterwards  obtains  his  certificate  under  the  commission ;  but  it  is 
plain  that  it  was  in  or  before  the  year  1846.  After  this  there  is  no  reason  to  suppose 
that  he  was  under  the  control  of  Mathews,  the  assignee. 
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Mathews  remains  in  possession  of  the  property  as  owner,  dealing  with  it  as  such 
up  to  the  time  of  his  death  in  1850.  Before  his  death  the  property  had  increased 
so  much  in  value,  that  in  L849  it  was  valued  by  Stead,  one  of  the  witnesses,  at  £350. 
Yet  during  Mathews'  lifetime  no  pretence  is  set  up  by  [432]  Jones  that  he  has  any 
right,  legal  or  equitable,  to  the  property,  although  he  was  aware  of  its  increased 
value. 

On  the  22nd  of  June,  1850,  Mathews,  who  alone  could  speak  to  all  the  trans- 
actions that  had  taken  place  between  himself  and  Jones,  died;  and  some  time  after- 
wards, as  appears  upon  his  own  statement,  Jones,  the  Bankrupt,  suggested  that  a 
new  assignee  should  he  appointed  under  the  commission  of  bankruptcy  against  him, 
for  the  purpose  of  recovering  this  property,  which  had  now,  by  the  accident  of  a 
railway  being  in  contemplation,  became  of  the  value,  as  he  says,  of  £1000.  The 
whole  of  the  debts  under  the  commission  appear  by  Jones's  affidavit  to  have  been 
under  .£300.  so  that  Jones  himself  is  the  person  on  whose  behalf  and  for  whose 
benefit,  more  than  for  that  of  any  other  person,  the  suit  is  instituted.  John  Holmes, 
a  creditor  for  £57,  is  appointed  assignee.  Holmes  and  the  Bankrupt's  brother. 
Aby  Bedford  Jones,  who  is  stated  to  be  a  creditor  for  £59,  give  security  to  the 
creditors  against  the  costs  of  the  suit  ;  and  under  these  circumstances  the  bill  is 
filed,  and  the  two  Joneses  are  brought  forward  as  witnesses  to  support  the  case. 
Neither  from  the  position  in  which  they  stand,  nor  from  the  mode  in  which  their 
evidence  is  given,  can  we  place  any  reliance  on  their  testimony. 

The  case,  then,  comes  to  this  ;  if  we  look  only  to  the  contents  of  the  written 
instruments,  and  take  them  to  be  such  as  the  witnesses  represent  them,  we  have  an 
absolute  assignment  of  his  equitable  interest  by  Jones  to  Mathews  in  1840,  and  the 
Legal  title  granted  to  Mathews  in  1843,  in  conformity  with  the  assignment,  and  an 
undisturbed  possession  under  it  till  the  time  of  his  death. 

[433]  If,  on  the  other  hand,  we  take  into  the  account  the  parol  evidence  of  the 
circumstances  which  took  place  when  the  assignment  was  made,  and  subsequently, 
we  find,  on  the  one  hand,  reason  to  believe  that  the  assignment  was  not  intended  to 
be  in  the  first  instance  absolute  and  unconditional;  but  we  find  on  the  other  strong 
evidence,  that  either  by  the  effect  of  the  original  contract,  or  by  subsequent  dealings 
between  the  parties,  any  rights  which  Jones  might  have  had  were  discharged  before 
the  grant  from  the  Crown  was  made. 

The  onus  is  altogether  upon  the  Appellant.  It  is  incumbent  upon  him  not  only 
to  show  a  case  against  written  instruments,  but  to  rebut  the  presumption  which  the 
conduct  of  the  parties  affords  that  the  title  as  it  now  stands  is  consistent  with  the 
real  intention  of  the  parties.  He  has  besides  to  satisfy  us  that  a  judgment  deter- 
mining that  he  has  failed  on  these  points  is  erroneous.  He  has  not  succeeded  in 
doing  so  ;  and  though  we  do  not  consider  this  as  a  clear  case,  and  are  not  surprised  at 
the  difference  of  opinion  which  it  has  excited  in  the  Court  below,  where  the  case  has 
been  examined  and  discussed  by  the  Judges  according  to  the  different  views  which 
they  took  of  it,  with  the  care,  learning,  and  ability,  which  the  experience  of  former 
rases  had  led  us  to  expect  from  them,  we  must  advise  Her  Majesty  to  affirm  the  decree 
complained  of. 

Considering  the  circumstances  under  which  the  suit  was  instituted,  we  cannot 
but  regard  it  as  a  speculation  in  which  the  Bankrupt  has  induced  the  Appellant  to 
embark;  and  we  shall  have  no  hesitation  in  recommending  that  the  Respondent's 
costs  of  the  appeal  should  be  paid  by  the  Appellant. 

[Mews'  Dig.  tit.  COLONY,  II.  Particular  Colonies,  4.  British  North  America— 
Canada — Mortgage  or  absolute  assignment;  tit.  MORTGAGE,  B.  Particular 
Mortgages  and  Encumbrances,  7.  Of  Colonial  Estates,  c.  Canada,  As  to  no 
covenant  for  payment,  cf.  Taylor  v.  Emerson,  1843,  4  Dr.  and  War.  117.] 
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[434]       ON  APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY. 

Anonymous  *  [March  26,  1855]. 

After  the  sentence  of  the  Arches  Court,  in  a  suit  for  separation  by  reason  of  the 
wife's  adultery,  and  pending  the  hearing  of  an  appeal  to  the  Judicial  Com- 
mittee, new  facts  were  alleged  to  have  been  discovered.  An  allegation  by  the 
wife,  pleading  the  commission  of  acts  of  adultery  by  the  husband,  which,  if 
proved,  would  entitle  her  to  a  sentence,  admitted  upon  motion  by  the  appel- 
late Court,  and  the  cause  retained. 

In  this  case,  the  Arches  Court  decreed  a  divorce  a  mensa  et  thoro,  by  reason  of 
alleged  adultery,  in  a  suit  promoted  by  the  Respondent,  the  husband,  against  his 
wife,  the  Appellant.  An  appeal  was  interposed  from  such  sentence  to  the  Judicial 
Committee ;  but  before  the  appeal  came  on  for  hearing,  the  Appellant  brought  into 
the  appellate  Court  an  allegation,  which  she  now  applied  upon  motion  for  admission. 
This  allegation  pleaded  acts  of  adultery  committed  by  the  husband,  and  was  sup- 
ported by  an  affidavit  of  the  Appellant,  in  which  she  stated  that  the  facts  alleged  in 
the  allegation  had  only  been  discovered  since  the  sentence  against  her.  The  Re- 
spondent opposed  its  admission. 

Mr.  Rolt,  Q.C.,  and  Dr.  Haggard,  in  support  of  the  application. — Although  no 
case  can  be  found  in  which  an  allegation  has  been  admitted  in  a  matrimonial  cause 
after  sentence,  and  pending  the  hearing  of  an  appeal,  yet,  as  the  appeal  has  sus- 
pended the  sentence,  such  sentence  must  be  treated  as  merely  affecting  the  proceed- 
ings, and  not  as  final  and  conclusive  as  a  judgment  [435]  at  law  is.    This  Court  must, 
therefore,  be  considered  as  the  original  Court,  for  the  purpose  of  admitting  new 
matter  as  the  Court  below  could  have  done,  where  a   further   allegation,  or  new 
evidence,  after  publication  passed,  is  by  the  practice  of  the  Court  admitted.     Middle- 
ton  v.  Middleton  (2  Hagg.  Sup.  134-6,  140),  Price  v.  Clark  (3  Hagg.  265).— [Mr. 
Pemberton  Leigh :  We  have  an  original  jurisdiction  here,  and  may,  and  do,  admit 
additional  evidence  (see  Meiklejohn  v.  Attorney-General  of  Canada,  2  Knapp's  P.C. 
Cases,  330;  Jephson  v.  Rieza,  3  Knapp's  P.C.  Cases,  130;  Mellin  v.  Mellm,  2  Moore's 
P.C.  Cases,  493  ;  Cooper  v.  Boekett,  4  Moore's  P.C.  Cases,  433).] — That  is  under  the 
Statute,  3rd  and  4th  Will  IV.,  c.  41,  sec.  8,  but  our  application  is  rather  in  the 
nature  of  a  cross  action,  and  differs  materially  in  its  essence  from  the  power  of  this 
Court  to  admit  fresh  evidence.     It  is  undoubtedly  the  right  of  the  wife  to  set  up 
this  defence,  and  that  right  is  recognized  in  Proctor  v.  Proctor  (2  Hagg.  Consist. 
299),  Astley  v.  Astley  (1  Hagg.  714),  Forster  v.  Forster  (1  Hagg.  Consist.  146),  Brisco 
v.  Brisco  (1  Add.  259),  and  Beehy  v.  Beeby  (1  Hagg.  Sup.  790),  which  cases  determine 
that  there  is  no  distinction  between  the  delinquency  of  the  husband,  whether  com- 
mitted before  or  after  the  wife's  infidelity,  as  such  fact,  if  proved,  operates  as  a  bar 
to  his  claim  for  a  legal  separation. — [Dr.  Lushington  :  In  Jones  v.  Godrich  (5  Moore's 
P.C.   Cases,  47)   a  further  allegation  was  admitted  by  this   Court,   pleading  facts 
noviter  ad  notitiam  perventa,  and  that  decision  is  conformable  with  the  case  of 
Girdler  v.  Lamb  (cited  in  Fletcher  v.  Lee  Breton,  3  Hagg.  369)  before  the  [436] 
Delegates.] — They  were  testamentary  causes  similar  to  Clement  v.  Rhodes  (3  Add. 
41).     We  do  not  dispute  that  it  is  in  the  discretion  of  the  Court  to  admit  an  allega- 
tion after  sentence,  and  that  the  Court  will  be  governed  by  the  circumstances  of  each 
case,   Middleton  v.  Middleton  (2   Hagg.   Supp.    134) ;   but  we   submit  that,   in  the 
present  case,  the  allegation  ought  to  be  admitted  to  proof. — [Mr.  Pemberton  Leigh: 
There  is,  in  truth,  no  noviter  perventa,  but  a  new  case,  which  must  be  begun  anew. 
Suppose  this  appeal  was  heard  as  it  now  stands,  and  our  judgment  was  affirmed  by 
Her  Majesty's  Order  in  Council,  could  you  plead  the  adultery  of  the  husband  to  the 
prejudice  of  the  final  sentence?] — If  the  judgment  was  affirmed,  the  wife  could  not 

*  The    parties    in   the   cause   having   become    reconciled,    and   the   proceedings 
abandoned,  their  names  are  designedly  omitted. 

Present :   The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Lmgh, 
and  the  Right  Hon.  Sir  Edward  R}  an. 
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proceed  upon  the  adultery  of  the  husband,  as  such  judgment  would  be  pleaded  as 
res  judicata.  Such  a  state  of  things  it  is  apparent  would  amount  to  a  positive  bar 
to  justice. 

Dr.  Jenner  and  Dr.  Twiss,  opposed. 

No  authority  can  be  found  in  which  an  allegation  pleading  new  matter  in  a 
matrimonial  cause  has  been  admitted  after  sentence.  All  the  authorities  relied 
upon  by  the  Appellant  were  either  before  sentence,  or  relate  to  testamentary  causes. 
The  affidavit  in  support  of  the  admission  states  that  the  facts  alleged  came  to  the 
knowledge  of  the  Appellant  after  sentence,  but  does  not  state  when.  In  Lawrence  v. 
Maud  (l°Add.  48)  the  Court  doubted  if  it  had  the  power  to  rescind  the  conclusion  of 
the  cause  after  sentence.  But  it  is  necessary  to  see  the  effect  of  the  admission  of  this 
allegation.  The  Court  below  had  only  the  question  of  the  wife's  adul-[437]-tery 
before  them:  now  this  Court  is  asked  to  entertain  two  suits;  the  adultery  of  the 
husband  as  well  as  the  adultery  of  the  wife.  The  effect  of  admitting  of  the  allega- 
tion is  not  the  same  as  admitting  new  evidence  in  a  cause,  but  is,  in  fact,  a  proceeding 
to  revoke  the  sentence  already.  Testamentary  causes  are  not  analogous  to  matri- 
monial causes,  and  the  cases  of  Jones  v.  Godrich  [5  Moo.  P.C.  47]  and  Girdler  v. 
Lamb  do  not  apply. 

The  Right  Hon.  Dr.  Lushington. — It  being  distinctly  sworn  in  the  Appellant's 
affidavit  that  acts  of  adultery  of  the  husband  have  been  recently  discovered,  that  is, 
since  the  sentence  of  the  Arches  Court,  we  think,  under  the  circumstances,  that  the 
Appellant  ought  to  be  permitted  to  bring  in  her  allegation.  Girdler  v.  Lamb,  cited 
in  Fletcher  v.  Le  Breton  (3  Hagg.  370)  before  the  Delegates,  is  an  authority  in  favour 
of  such  practice.  There  the  Delegates,  on  an  appeal  to  them,  rescinded  the  con- 
clusion of  the  cause,  and  allowed  the  Appellant  to  give  in  an  allegation.  The  cause 
to  be  retained. 

[Mews'  Dig.  tit.   HUSBAND  AND   WIFE,  II.   Divorce;   13.   Proceedings   for;  u. 
Appeal ;     see  note  to  Jones  v.  Godrich,  1844,  5  Moo.  P.C.  48.] 


[438]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  BRITISH  GUIANA. 

THE  BOARD  OF  ORPHANS,  ADAM  VYFHUIS,  and  COLIN  SIMPSON,— Appel- 
lants; CAROLINE  KRAEGELIUS,— Respondent  *  [June  15,   16,  1855]. 

A  deed  of  donation,  inter  vivos,  was  executed  in  British  Guiana  by  the  donor  in 
favour  of  his  illegitimate  children,  minors,  and  the  donation  was  at  the  same 
time  accepted  by  the  donor  himself,  on  the  donees'  behalf.  This  donation 
and  acceptance  was  followed  by  a  sentence  of  willing  condemnation  by  the 
donor  for  the  performance  of  the  deed.  The  donor  at  the  time  of  the  execu- 
tion of  the  deed  was  unmarried,  but  he  afterwards  married  and  died,  leaving 
a  widow  and  issue  of  the  marriage.  No  steps  were  taken  by  the  donor  in 
his  lifetime,  or  by  his  representatives  after  his  death,  to  set  aside  the  willing 
condemnation.  One  of  the  donor's  illegitimate  children  died  intestate  and 
unmarried,  and  her  mother,  as  her  next  of  kin  and  heiress,  ab  intestato, 
claimed  against  the  estate  of  the  donor  the  amount  of  her  deceased  child's 
share  given  by  the  deed  donatio  inter  vivos.  Held,  affirming  the  sentence 
of  the  Supreme  Court  of  British  Guiana, 

First,  That  the  donees  being  illegitimate  minors,  the  acceptance  by  the  donor  on 
their  behalf  constituted  a  valid  donation  in  favour  of  the  donees  [9  Moo. 
P.C.  448]. 


*  Present  :  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  the  Lord 
Justice  Turner. 
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Second,  That  the  donation  was  not  revoked  by  the  subsequent  marriage  of  the 

donor  and  birth  of  lawful  children  [9  Moo.  P.C.  450]. 
This  Court  will  not  entertain  technical  objections,  not  taken  in  the  Court  below, 

when  they  are  merely  of  form,  and  do  not  affect  the  substance  of  the  matter 

in  controversy  [9  Moo.  P.C.  447]. 

This  was  an  appeal  from  a  sentence  of  the  Supreme  Court  of  British  Guiana,  in 
a  suit  instituted  by  the  Respondent  as  next  of  kin  and  heiress,  ab  intestato,  of  her 
daughter,  Agnes  Theresia,  deceased,  against  the  representatives  (in  effect  the  Boedel, 
or  estate)  of  John  Daniel  Haley,  deceased,  to  enforce  payment  of  a  sum  of  10,000 
guilders,  H.  C,  given  and  ceded  to  Agnes  Theresia  by  a  deed  of  donatio  inter  vivos, 
executed  by  Haley  in  the  year  1819. 

[439]  The  facts  of  the  case  were  as  follows:  — 

John  Daniel  Haley,  an  inhabitant  of  the  Colony  of  British  Guiana,  for  some 
years  previously  to  the  year  1819,  cohabited  with  the  Respondent.  Of  this  co- 
habitation four  children  were  born,  of  whom  three,  Agnes  Theresia,  Dirk  Horatio, 
and  Arabella  Caroline  Constantia,  were  living  at  the  date  of  the  execution  of  the 
donatio  inter  vivos,  hereinafter  mentioned.  These  children  were  all  treated  by 
Haley  as  his  own,  and  bore  his  name. 

On  the  6th  September,  1819,  J.  D.  Haley  personally  appeared  and  executed 
before  a  sworn  clerk  and  notary  public  of  the  Colony,  and  two  witnesses,  the  deed, 
the  validity  and  effect  of  which  was  the  chief  question  in  this  appeal. 

By  this  instrument,  Haley,  for  reasons  him  thereunto  moving,  and  out  of  the 
affection  which  he  bore  towards  the  three  children  of  the  Respondent,  named  Agnes 
Theresia,  Dirk  Horatio,  and  Arabella  Caroline  Constantia,  gave,  ceded,  and  granted, 
by  donation,  inter  vivos,  irrevocably,  to  each  of  them  a  capital  sum  of  10,000 
guilders,  H.  C,  making  together  the  sum  of  30,000  guilders,  which  sum  of  30,000 
guilders  (being  for  each  child  10,000  guilders)  they,  the  above-named  children, 
should  respectively  be  at  full  liberty  to  dispose  of  on  their  respectively  attaining 
majority,  or  marrying  with  the  donator's  consent;  and  in  the  event  of  any  of  them 
marrying  without  such  consent,  he,  she,  or  they  should  forfeit  the  donation  of 
10,000  guilders  each;  and  in  case  the  donator  should  die  before  one  or  more  of  the 
aforesaid  children  became  of  age,  then,  and  in  that  case,  interest  at  the  rate  of  six  per 
cent  on  the  respective  sums  of  10,000  guilders  should  be  allowed  for  the  benefit  of 
[440]  their  education  by  the  donator  from  the  day  of  his  demise,  until  such  child 
or  children  should  respectively  attain  majority,  and  which  interest  was  to  be  regu- 
larly paid  annually  by  the  heirs  of  the  donator  out  of  his  estate.  And  as  security 
for  the  fulfilment  of  that  act  of  donation,  Haley  declared  to  renounce  from  all  pleas 
or  exceptions  which  could  tend  to  lessen  or  invalidate  the  deed,  and  to  bind  bis 
person,  and  the  property  he  was  then  possessed  of,  as  well  as  that  whereof  he  yet 
might  be  possessed  of  according  to  law.  And  at  the  same  time  Haley,  as  general 
and  special  attorney  of  the  Respondent,  mother,  and  natural  guardian  of  the  above- 
named  three  children,  on  their  behalf  appeared  and  accepted  of  the  donation. 

In  pursuance  of  a  power  in  rem  suam  in  the  deed  of  donation  contained,  a 
sworn  clerk  of  the  Secretary's  office  of  the  Colony,  on  the  8th  September,  1819, 
appeared  before  two  Counsellor  Commissaries  of  the  Honourable  Court  of  Civil  and 
Criminal  Justice  of  Demerara  and  Essequibo  in  the  Colony,  and  prayed  the  Coun- 
sellor Commissaries  to  condemn  his  constituent,  Haley,  in  the  due  fulfilment  and 
performance  of  the  aforesaid  deed  of  donation,  inter  vivos,  Haley  consenting  to 
such  condemnation.  Whereupon  the  Counsellor  Commissaries  condemned  the  ap- 
pearer  in  the  name  and  behalf  of  his  constituent  in  the  due  performance  and  fulfil- 
ment of  the  aforesaid  donation,  inter  vivos. 

No  proceedings  were  taken  by  Haley  to  set  aside  the  willing  condemnation,  and 
it  remained  in  full  force  and  effect  at  his  death. 

Haley  afterwards  married.  He  died  in  the  year  1832,  leaving  a  widow  and 
several  children  him  surviving.     His  widow  adiated  his  estate. 

[441]  After  the  death  of  Haley,  his  representatives  paid  interest  at  six  per  cent 
on  the  donation  of  10,000  guilders  to  or  for  the  benefit  of  Agnes  Theresia,  who,  on 
the  14th  of  May,  1832,  attained  the  age  of  twentv-one,  and  died  at  Brussels  on  the 
23rd  of  February,  1833. 
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By  an  Ordinance  of  the  Colony,  No.  12  of  1832,  the  age  of  majority,  which  had 
previously  thereto  been  twenty-five  years,  was  fixed  at  twenty-one  years. 

Agnes  Theresia  died  without  having  been  married,  and  intestate,  leaving  her 
mother,  the  Respondent,  Caroline  Kraegelius,  who  claimed  to  be  her  next  of  kin  and 
heiress,  ab  mtestato.  As  no  part  of  the  sum  of  10,000  guilders  was  paid  to  Agues 
Theresia,  or  her  representatives,  the  Respondent,  in  March,  1839,  filed  her  claim 
and  demand  in  the  Supreme  Court  of  Civil  Justice  for  the  counties  of  Demerara  and 
Essequil  i  against  the  executors  or  representatives  of  Haley,  and  after  stating  the 
donation  and  acceptance  thereof,  and  the  willing  or  voluntary  condemnation,  the 
deaths  of  Haley  ami  Agnes  Theresia,  and  the  Respondent's  title  as  such  next  of  kin 
and  'heiress,  ab  mtestato,  of  her  daughter,  Agnes  Theresia,  to  the  sum  of  10,000 
guilders,  and  the  refusal  of  the  Defendants  to  pay  the  same,  demanded  and  con- 
cluded that  the  willing  or  voluntary  condemnation,  on  the  deed  of  donation,  inter 
vivos,  might  be  revived  and  declared  executable,  and  that  the  Respondent  might  be 
permitted  to  proceed  in  execution  thereof  against  the  property  or  estate  of  Haley 
the  donator,  for  that  sum,  interest,  and  costs. 

The  Defendants.  Spooner,  one  of  the  executors,  and  the  Appellant,  Adam  Yyfhuis, 
as  substituted  executor  of  the  Will  of  Haley,  and  Spooner  as  [442]  guardian  of  the 
minor  heirs  of  Haley,  filed  their  exception  and  answer  to  the  claim  and  demand, 
wherein-  they  denied  the  validity  of  the  act  of  donation  dated  the  6th  of  September, 
1819,  and  contended  that  Haley,  being  himself  donator,  could  not  accept  the  dona- 
tion for  the  donees,  or  that  he  had  any  authority  for  that  purpose  ;  and  they  also 
denied  that  Agnes  Theresia  had  departed  this  life,  or  at  the  time 
or  place  alleged  by  the  Respondent  :  and  they  also  denied  that,  if  the 
act  of  donation  was  originally  valid,  Agnes  Theresia  departed  this  life, 
without  having  previously  attained  the  age  of  majority :  and  they  submitted 
that  if  the  act  of  donation  was  originally  valid,  the  same  became  null  and 
void  by  the  subsequent  marriage  of  Haley,  and  the  birth  of  several  children,  the 
fruit  of  such  marriage  ;  and  they  denied  that  any  interest  was  paid  to  Agnes 
Theresia  on  the  sum  of  10,000  guilders  by  the  executors  of  Haley  after  his  death  ; 
and  the  Defendants,  previous  to  answering,  proposed  the  innominate  exception  of 
an  absolution  of  this  instance,  and  concluded  to  an  admission  thereof  with  costs, 
and  suhordinately  answering,  declared  to  reject  the  Respondent's  claim  and  demand, 
unu  rum  expensis. 

The  proceedings  being  closed,  the  Respondent  entered  into  evidence  to  establish 
her  case,  and  the  Defendant,  Spooner,  having  died,  the  Appellants,  the  Board  of 
Orphans  (as  representing  Spooner),  and  the  Appellant,  Colin  Simpson,  as  attorney 
of  Haley's  widow,  as  having  adiated  the  estate  of  her  husband,  were  made  parties 
to  the  proceedings. 

On  the  loth  of  December,  1840,  the  Court  pronounced  sentence  in  the  cause, 
which  was  as  follows: — "  The  Court  having  heard  the  parties,  and  having  read  and 
examined  the  documents  and  vouchers  [443]  filed  and  produced  in  this  matter, 
declares  to  reject  the  conclusion  of  exception  and  answer  filed  by  the  Defendant, 
and  to  revive  and  make  executable  the  willing  or  voluntary  condemnation  passed 
before  Counsellor  Commissaries  on  the  8th  of  September,  1819,  on  a  certain  deed 
of  donation,  inter  vivos,  of  the  6th  of  September,  1819,  with  permission  to  the 
Plaintiff  to  proceed  in  execution  against  the  property  or  estate  of  the  donor  for 
the  sum  of  3333  dollars  and  33£  c,  with  interest  from  the  1st  of  March.  1833,  until 
fully  paid,  with  condemnation  of  the  Defendant  in  the  costs." 

The  Defendants  appealed  against  this  sentence  to  Her  Majesty  in  Council. 

Although  the  sentence  of  the  Supreme  Court  was  pronounced  on  the  15th  of 
December,  1840,  the  Appellants  did  not  present  their  petition  of  appeal  until  the 
15th  oft  March,  1842,  nor  lodge  their  printed  case  until  the  month  of  July,  1854. 

The, Appellants  in  their  case  (a)  contended  that  the  sentence  appealed  from  was 
erroneous,  for  the  following  reasons:  — 

First.  Because  by  the  ancient  Dutch  law,  as  it  prevails  in  the  Colonv,  the  act  of 
donation  was  invalid,  and  more  especially  because  no  donation  inter  vivos,  is 
complete  until  accepted  by  the  donee  ;  and  the  donees  being  at  the  time  of  the  dona- 

(a)  The  Appellants'  case  was  not  signed  l.v  Counsel.  Their  Lordships  at  first 
objected  to  its  reception,  as  being  irregular,  but  permitted  the  appeal  to  go  on. 
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tion  infants,  and  Haley  being  himself  donator,  could  not  accept  the  donation  for 
the  donees,  and  in  fact,  that  it  was  not  proved  that  he  had  any  authority  to  do  so  ; 
and  consequently  [444]  there  was  no  acceptance  of  such  donation  by  the  donees. 

Second.  Because  the  deed  of  donation,  if  originally  valid,  was  revoked  by  the 
subsequent  birth  of  the  donor's  lawful  children. 

Third.  Because,  even  if  the  deed  of  donation  was  valid  and  remained  unrevoked, 
the  Respondent  had  not  proved,  as  she  had  alleged,  that  Agnes  Theresia  had  de- 
parted this  life,  having  attained  the  age  of  twenty-fire  years  and  upwards  (the  period 
of  legal  majority  according  to  the  law  of  Demerara),  at  the  time  of  her  death. 

The  Respondent  relied  upon  the  following  reasons  in  support  of  the  sentence 
appealed  from :  — 

First.  Because  the  deed  or  instrument  of  donation  of  the  6th  of  September,  1810, 
was  executed  with  all  proper  formalities,  and  followed  as  it  was  by  the  willing  or 
voluntary  condemnation  of  the  8th  of  September,  1819,  was  a  valid,  effectual,  and 
irrevocable  donatio  inter  vivos,  of  the  sum  of  10,000  guilders,  in  favour  of  Agnes 
Theresia,  and  because  such  donation  having  been  originally  valid,  did  not  become 
invalid  or  fail  by  any  subsequent  event. 

Second.  Because  no  steps  having  been  taken  by  Haley  in  his  lifetime,  or  by  his 
representatives  after  his  death,  to  set  aside  the  sentence  of  willing  or  voluntary 
condemnation  of  the  8th  of  September,  1819,  the  same  must  be  taken  and  treated 
to  be  subsisting  and  valid,  and  conclusive  in  favour  of  the  donatio  inter  vwos. 

Third.  Because  Agnes  Theresia  attained  her  majority  within  the  true  construc- 
tion and  intent  of  the  donation  of  the  6th  of  September,  1819,  and  the  Ordinance 
[445]  No.  12  of  the  Colony,  of  the  year  1832;  and  because,  even  if  Agnes  Theresia 
did  not  so  attain  her  majority,  still  upon  her  death,  on  the  23rd  of  February,  1833, 
her  mother,  the  Respondent,  as  her  next  of  kin  and  heiress,  ab  intestato,  became 
entitled  to  the  sum  of  10,000  guilders. 

Fourth.  Because  the  great  and  unjustifiable  delay  of  the  Appellants  in  prose- 
cuting this  appeal  was  alone  a  sufficient  ground  for  refusing  them  relief,  and  for 
dismissing  the  appeal  with  costs. 

The  questions  discussed  upon  the  hearing  of  the  appeal,  and  the  authorities 
cited,  were :  — 

First.  As  to  the  form  of  action,  whether  it  was  the  proper  one.  Van  Der  Linden, 
B.  3,  p.  l,s.  2  and  4,  was  referred  to. 

Secondly.  Whether  the  Respondent  was  entitled  as  sole  heiress,  ab  intestato,  of 
her  deceased  child  to  the  10,000  guilders,  or  whether  the  surviving;  children  were 
not  interested  with  her,  and  ought  not  to  have  joined  wTith  her  in  the  claim.  Van 
Der  Linden,  B.  3,  c.  12,  s.  4;  c.  13,  s.  3;  Van  Der  Kessel,  sec.  114,  pp.  29-368 
(8vo  edit.). 

Thirdly.  The  informality  of  the  deed  of  donation  of  the  6th  of  September,  1819, 
for  want  of  registration,  Voet.  B.  38,  tit.  5  ;  that  the  deed  was  void,  as  the  donor 
by  the  Dutch  Roman  law  in  force  in  British  Guiana  could  not  make  a  donation, 
and  at  the  same  time  accept  it  on  behalf  of  the  donees,  who  were  minors  and  illegiti- 
mate, Colquhoun's  Summary  of  the  Roman  Civil  Law,  p.  109 ;  that  to  be  valid, 
acceptance  ought  to  have  been  by  a  guardian  for  the  infants.  2  Burge's  Comm.  on 
Col.  and  For.  Law,  p.  143,  citing  Voet.  lib.  39,  tit.  5,  n.  2,  and  authorities  ib. 

[446]  And,  upon  the  construction  of  the  deed  of  the  6th  of  September,  1819, 
whether  the  gift  of  10,000  guilders  to  the  Respondent's  deceased  child  vested  at 
once,  or  limited  the  payment  of  the  gift  till  the  donee  arrived  at  the  age  of  twenty- 
five.     Hanson  v.  Graham  (6  Ves.  245)  was  cited. 

The  appeal  was  argued  by  Mr.  Rolt,  Q.C.,  and  Mr.  T.  P.  E.  Thompson,  for  the 
Appellants  ;  and  Mr.  Follett,  Q.C.,  and  Mr.  Bowring,  for  the  Respondent. 
Judgment  was  delivered  by 

The  Lord  Justice  Knight  Bruce. — In  this  case,  the  Supreme  Court  of  Civil  Justice 
in  British  Guiana  has  given  a  sentence  in  favour  of  the  Respondent  for  a  sum  of 
10,000  guilders,  Holland  currency,  and  interest.  This  sentence  was  pronounced 
several  years  back,  as  long  ago  as  the  year  1840.  The  hearing  of  the  appeal  has 
been  delayed  from  the  date  of  that  sentence,  through  the  fault  or  choice  of  the 
parties,  to  the  present  time. 

The  Appellants  here  represent  the  original  Defendants  in  the  cause,  and  they 
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allege  that  the  claim  should  have  been  dismissed  as  groundless,  and  against  the 
sentence  of  the  Court  below  numerous  objections  have  been  urged,  as  to  many  of 
which  we  did  not  think  it  necessary  to  trouble  the  Respondent's  counsel.  The  first 
ground  of  objection  was  as  to  the  form  [447]  of  the  action.  It  was  said  it  was  mis 
conceived.  The  Court  below  was  the  best  judge  of  its  forms  and  rules  upon  such  a 
point,  assuming  it  not  to  be  frivolous;  but,  whether  frivolous  or  not,  both  the  parties 
ami  the  Court  below  considered  it  unworthy  of  attention.  Assuming  the  objection 
was  one  of  mere  form,  and  did  not  in  any  sense  touch  the  substance  of  the  case  it 
could  not  have  assisted  them  in  their  defence,  neither  did  it  prejudice  them  in  any 
manner.  Now,  it  is  a  wholesome  province  of  this  Court  to  disregard  points  of  mere 
form  raised  upon  an  appeal,  when  they  do  not  in  any  manner  affect  the  substance 
of  the  subject  in  controversy,  and  have  not  in  any  respect  a  tendency  to  mislead  or 
prejudice  the  Defendant  in  any  way.  Their  Lordships  are  of  opinion,  therefore, 
that  that  objection  cannot  be  listened  to,  and  they,  therefore,  dismiss  it  from  their 
consideration. 

The  next  objection  was.  that  the  Respondent's  claim  was  as  sole  heiress,  ab  in- 
testate It  is  contended,  and  apparently  here  for  the  first  time,  that  she  was  not 
the  only  heiress,  and  that  her  other  two  surviving  children  ought  to  have  been 
associated  with  her.  Their  Lordships  are  of  opinion  that  that  ground  of  defence 
ought  to  have  been  taken  before  the  Court  below.  Their  Lordships  are,  however, 
not  satisfied  that  in  point  of  strict  law  there  is  any  foundation  for  the  objection; 
they  are  not  satisfied,  in  the  peculiar  circumstances  the  Respondent  is  situated,  that 
she  was  not  sole  heiress,  but  they  do  not  give  any  opinion  upon  that  point ;  they  con- 
ceive that  the  matter  has  been  so  treated  as  to  entitle  her  to  recover  the  value  of 
her  deceased  child's  share,  and  leave  her  to  settle  the  dispute,  if  any  arise,  with  her 
surviving  children.  It  is  not  open,  in  their  Lordships'  [448]  opinion,  to  the  Appel- 
lants in  this  case  to  contend  for,  and  raise  that  point  here. 

It  was  then  argued  that  the  instrument  upon  which  the  claim  arises  was  not 
regular,  the  requisite  formalities  before  a  notary  not  having  been  complied  with, 
and  also  upon  the  supposed  absence  of  witnesses,  though  apparently  this  instrument 
professes  to  be  made  in  the  presence  of  witnesses ;  and  next,  the  absence,  or  supposed 
absence,  of  registration  is  urged. 

Another  ground  strongly  relied  upon  by  the  Appellants  was,  that  the  acceptance 
of  the  gift  by  the  donor  for  the  donees,  who  were  minors,  was  invalid,  and  con- 
sequently that  there  was  no  such  acceptance  of  the  donation  as  was  required  by 
law ;  that  a  guardian  ought  to  have  been  appointed  for  the  children  who  should 
have  accepted  the  donation  for  them,  and  that  in  the  absence  of  such  acceptance 
the  deed  was  void.  That  is  a  point  upon  which  their  Lordships  do  not  consider 
the  Appellants  are  entitled  to  the  benefit  of,  whatever  might  have  been  the  strict 
rules  of  the  Civil  law  upon  this  subject;  it  does  not  of  necessity  follow  that  they 
exist  in  their  absolute  form  in  British  Guiana.  The  Court  there  is  the  best  judge 
of  its  own  law,  and  if  such  a  rule  existed  they  would  have  given  effect  to  it,  and  the 
onus  of  proving  that,  is  upon  the  Appellants.  They  ought  to  have  pleaded  it,  and 
taken  such  objection  in  the  Colony,  and  not  at  the  last  moment  raise  it  here,  as  it 
does  not  necessarily  follow  that  the  Civil  law  should  be  entirely  engrafted  on  the 
law  prevailing  in  British  Guiana.  Their  Lordships  are  of  opinion,  that  the  Appel- 
lants' contention  on  this  point  falls  to  the  ground,  and  if  it  does  not  fail  upon  the 
ground  Ave  mention,  Ave  are  [449]  of  opinion  that  the  length  of  time,  and  the 
conduct  of  the  parties,  is  sufficient  to  support  the  sentence. 

The  instrument  in  question  was  executed  in  the  month  of  September,  1819; 
Haley  lived  for  ten  or  twelve  years  afterwards.  There  was  not  the  slightest  con- 
troversy  as  to  the  validity  of  the  instrument  in  his  lifetime,  and  after  his  death  it 
was  expressly  regarded  by  Haley's  widow,  who,  after  the  death  of  the  executor, 
as  a  person  interested  in  Haley's  estate,  adiated  the  same.  These  are  circumstances 
which  form  ample  ground  for  presuming,  in  their  Lordships'  judgment,  in  favour 
of  the  validity  of  the  instrument.  Then  there  was  the  willing  condemnation  by 
Haley  to  carry  out  the  instrument,  which  is,  we  think,  also  of  perfect  validity. 

There  remains  but  two  other  points  to  inquire  into,  namely,  the  applicability 
of  the  Order  in  Council  of  the  year  1832,  changing  the  period  of  legal  majority 
from  twenty-live  to  twenty-one  years.     Their  Lordships,  without  deciding,  assume 
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that  point  in  favour  of  the  Appellants,  and  assume,  therefore,  in  every  sense  that 
the  Respondent's  daughter  died  a  minor;  the  point  which  arises  then,  is,  the  con- 
struction to  be  put  upon  the  instrument  in  question  :  and  it  was  contended  by  the 
Appellants  that,  according  to  the  sound  construction  of  it,  not  one  of  the  children 
was  intended  to  take  what  in  England  is  called  a  vested  interest,  only  on  attaining 
the  age  of  twenty-five  or  marrying  with  the  consent  of  the  proper  parties;  on  the 
other  hand,  this  was  denied  by  the  Respondent,  and  they  submitted  that  in  the 
event  that  happened  the  deceased  daughter  took  an  absolute  vested  interest,  subject 
only  to  be  divested  upon  the  occurrence  of  an  event  which  did  not  happen.  Their 
[450]  Lordships  have  arrived  at  the  conclusion  that  it  was  clearly  an  absolute  and 
immediate  donation.  The  instrument  commences  with  a  clear  absolute  gift,  and 
fully  sustains  the  position  the  Respondent  contends  for ;  it  states  the  affection  he 
bore  to  his  three  children,  naming  them ;  and  then  proceeds  to  "  give,  cede,  and 
grant,  by  donation,  inter  vivos,  irrevocably  to  each  of  them  a  capital  sum  of 
10,000  guilders,  H.C."  Now,  if  the  instrument  had  stopped  here,  there  would  be 
no  room  for  argument,  and  if  he  intended  to  cut  down  or  qualify  the  prima  facie 
meaning  of  the  absolute  gift,  that  must  be  collected  from  the  language  which  he 
uses ;  the  words  upon  which  the  Appellants  rely  are  these,  "  which  sum  of  30,000 
guilders  (being  for  each  10,000  guilders),  they  the  said  children  shall  respectively 
be  at  full  liberty  to  dispose  of  on  their  respectively  attaining  majority  or  marriage, 
provided  that  such  marriage  or  marriages  should  be  by  and  with  the  consent  of 
the  donator  ;  and  in  the  event  of  one,  any,  or  either  of  them  marrying  without 
such  consent,  he,  she,  or  they  should  forfeit  the  said  sum  of  10,000  guilders  each." 
It  is  said  that  this  manifests  an  intention  that  there  should  be  no  vested  interest. 
Their  Lordships  are  not  of  that  opinion;  they  think  that  if  this  part  of  the  proviso 
had  any  meaning  beyond  holding  out  the  threat  of  punishment,  or  penalty  in  the 
case  of  the  marriage  without  consent,  its  object  was  merely  to  prevent  alienation 
or  testamentary  disposition,  if  it  could  be  made,  by  any  one  of  the  children  during 
their  minority;  that  is  the  construction  which  their  Lordships  consider  the  donor 
meant.  And  immediately  afterwards  it  goes  on,  "  And  in  case  the  donator  should 
die  before  one  or  more  of  the  aforesaid  children  became  of  [451]  age,  then  and  in 
that  case  interest  at  the  rate  of  six  per  cent,  per  annum  on  the  respective  sums  of 
10,000  guilders  should  be  allowed  for  the  benefit  of  their  education  by  the  donator, 
from  the  day  of  his  demise  until  such  child  or  children  should  respectively  attain 
majority,  and  which  interest  was  to  be  regularly  paid  annually  by  the  heirs  of  the 
donator  out  of  his  estate."  It  is  remarkable  that  interest  is  nowhere  else  mentioned 
in  this  instrument;  their  Lordships  are  of  opinion  that  the  object  of  this  part  of 
the  deed  was  merely  to  provide  the  gift  and  to  declare  his  intention  that  it  should 
be  applied  for  the  education  of  his  children  if  he  should  die  leaving  any  of  them 
infants.  It  was  an  emphatic  declaration  of  an  intention  with  regard  to  the  three 
children,  of  bringing  them  up,  and  he  takes  measures  to  secure  that  object,  and 
to  provide  for  them  in  the  event  of  his  death,  which  he  did  not  think  necessaiy  to 
do  while  he  was  alive.  The  children  were  recognised  by  him,  and  it  must  be  taken 
that  he  felt  sure  that  during  his  life  they  would  be  amply  provided  for ;  they  were 
minors,  and  under  his  superintending  care.  If  they  attained  their  majority  they 
could  demand  their  shares.  Their  Lordships  are  of  opinion  that  no  construction 
can  qualify  the  clear  and  plain  declaration  of  his  intention  contained  in  this  instru- 
ment. 

Upon  the  whole,  their  Lordships  have  the  satisfaction  of  agreeing  entirely  with 
the  Supreme  Court,  and  will  humbly  recommend  to  Her  Majesty  that  the  appeal 
be  dismissed,  with  costs. 

[Mews'  Dig.  tit.  COLONY;  III.  Appeals  to  Privy  Council;  6.  Practice;     h.  What 

points  may  be  raised.] 
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[452]  In  re  Normandy's  Patent*  [July  16.  1855]. 

Patentee,  formerly  in  partnership  with  J.  and  W.,  by  a  deed  of  dissolution 
stipulated  that  J.  and  W.  should  have  the  exclusive  right  of  granting,  in 
certain  eases  there  provided,  licences  for  manufacturing  the  patent  article. 
In  recommending  an  extension  of  the  term  of  the  Letters  Patent,  the  Judicial 
Committee  imposed  a  condition  upon  the  Patentee  to  secure  to  J.,  in  whom 
the  interest  under  the  deed  of  dissolution  then  vested,  the  same  interest  in 
the  new  Letters  Patent  as  related  to  the  granting  of  licences  as  was  pro- 
vided by  the  deed  of  dissolution,  but  refused  to  allow  J.  to  substitute  new 
licences  for  those  granted  under  the  original  Letters  Patent,  in  the  event 
of  the  original  licensees  declining  to  renew  their  licences  from  him  under 
the  new  grant. 

Petition  by  the  Patentee  for  extension  of  Letters  Patent  for  "  improvements  in 
the  manufacture  of  soap.-'  The  application  was  opposed  by  Jerram,  a  former 
partner  of  the  Patentee,  who  had  still  an  interest  in  the  Patent,  and  claimed  to  be 
placed  in  the  same  situation,  if  the  Patent  was  extended,  of  granting  licences  for 
Liverpool,  as  were  secured  to  him  by  a  deed  of  dissolution  of  the  partnership,  dated 
the  7th  of  September,  1843,  and  which  empowered  him,  with  one  Whitaker,  also  a 
former  partner,  to  grant  to  any  person  or  persons,  and  to  any  number  of  persons, 
carrying  on  the  soap  trade  in  the  town  of  Liverpool,  licence  to  manufacture  and 
vend  soap  according  to  the  Petitioner's  invention.  It  appeared  that  on  the  1st  of 
January,  1848,  the  surviving  partnership  between  Jerram  and  Whitaker  was  dis- 
solved by  mutual  consent,  and  the  interest  in  the  licences  reserved  by  the  deed  of 
dissolution  became  vested  in  Jerram. 

The  Judicial  Committee,  on  the  ground  of  the  public  utility  of  the  invention  and 
the  want  of  adequate  remuneration,  recommended  an  extension  of  the  Letters  Patent 
for  three  years,  Jerram  to  be  in  the  same  position,  and  have  the  same  rights  and 
privileges  as  he  was  [453]  entitled  to  under  the  deed  affecting  the  original  Letters 
Patent, 

In  consequence  of  the  Patentee  having  refused  to  enter  into  the  question  with 
Jerram  respecting  the  granting  of  the  licences,  (it  being  necessaiy  to  embody  such 
condition  in  the  new  Letters  Patent,)  Jerram  now  presented  (July  21,  1855  *)  a 
petition  praying  that  no  extension  might  be  granted  unless  the  Patentee  in  the 
meantime  agreed  to  grant  to  him  the  same  rights,  privileges,  and  benefits  under 
any  new  Letters  Patent,  as  those  at  present  enjoyed  by  him  under  the  original  Letters 
Patent,  and  also  to  enable  him,  if  any  of  the  original  licensees  under  the  existing 
Letters  Patent  should  refuse  to  take  licences  under  the  new  Letters  Patent,  to 
substitute  other  licensees. 

Mr.  Wigram,  Q.C.,  and  Mr.  Hindmarch,  for  the  Petitioner. 

Sir  Frederic  Thesiger,  Q.C.,  for  the  Patentee,  opposed  the  application. 

If  this  substitution  be  granted,  the  whole  benefit  of  the  prolongation  will  be 
lost.  The  application  is  uncalled  for ;  as  no  provision  is  contained  in  the  deed  of 
dissolution  of  partnership  for  the  substitution  of  other  licensees,  and  it  was  not  the 
intention  of  the  Committee  in  granting  afc  extension  of  the  Letters  Patent  to  allow 
of  such  substitution. 

The  Lord  Justice  Knight  Bruce. — Their  Lordships  have  considered  this  applica- 
tion, [454]  and  in  doing  so  have  thought  the  circumstance  of  Messrs.  Jerram  and 
Whitaker  declining  to  concur  in  the  application  for  the  prolongation  of  the  original 
Letters  Patent,  and  not  having  been  ordered  by  their  Lordships  to  contribute  to 
the  costs  of  the  application,  all  of  which  have  been  alone  borne  by  Dr.  Normandy, 
deserving  attention;  and,  upon  the  whole,  they  do  not  consider  there  is  enough  in 

*  Present:  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  and  the  Right  Hon.  Sir  Edward  Ryan. 

*  Present :  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John 
Dodson. 
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the  case  to  warrant  their  Lordships  departing  from  the  language  of  the  deed  of 
partnership.  Whatever,  therefore,  the  deed  gives  with  reference  to  the  terms  there 
subsisting,  will  be  given,  and  is  conceded,  with  regard  to  the  extended  term.  If 
persons  to  whom  licences  have  been  granted,  or  any  of  them,  will  renew  their  licences, 
the  Petitioner  (Jerram)  will  be  entitled  to  that  benefit,  but  we  do  not  see  any  reason 
for  giving  the  right  or  power  of  substitution  beyond  that  which  is  given  by  the 
deed  of  partnership.  In  point  of  form,  probably,  there  should  be  an  undertaking 
by  Dr.  Normandy  to  concur  in  granting  the  licences  to  such  persons  to  whom 
licences  have  already  been  granted,  as  will  renew  them.  There  will  be  no  costs  of 
the  present  application. 

The  following  Order  in  Council  was  made  upon  the  Committee's  report:  — 
"  It  is  hereby  ordered,  that  the  Right  Honourable  the  Lord  Chancellor  upon 
receipt  hereof,  do  cause  new  Letters  Patent,  according  to  the  term  and  effect  of 
this  Order,  to  be  made  and  sealed,  for  such  parts  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  as  the  said  original  Letters  Patent  extended  to  and  were 
available  in,  viz.  for  England,  Wales,  and  the  town  of  'Jerwick-upuE-Twfted,  for 
'  certain  improvements  in  the  manufacture  of  soap,'  as  described  in  the  [455]  Letters 
Patent  granted  to  the  said  Alphonso  Rene  Le  Mire  de  Normandy,  for  the  further 
term  of  three  years,  from  and  after  the  expiration  of  the  term  granted  in  the  said 
original  Letters  Patent,  provided  that  application  be  made  to  fix  the  seal  to  such 
new  Letters  Patent  within  three  months  from  the  date  of  this  Order,  and  provided 
also  that  an  undertaking  be  given  by  the  said  Alphonse  Rene  Le  Mire  de  Normandy 
to  George  Turner  Jerram  in  the  said  new  Letters  Patent,  all  the  terms,  rights,  and 
privileges  to  which  the  said  George  Turner  Jerram  and  William  Whitaker  were 
entitled  under  the  original  Letters  Patent  by  the  deed  of  dissolution  of  partner- 
ship of  the  7th  of  September,  1843,  the  partnership  then  subsisting  between  the 
said  George  Turner  Jerram  and  William  Whitaker  having  been  dissolved  by  mutual 
consent  on  the  1st  of  January,  1848,  whereof  the  Lord  Chancellor  and  all  other 
persons  whom  it  may  concern  are  to  govern  themselves  accordingly." 

[Mews'  Dig.  tit.  PATENT ;  F.  Confirmation,  Renewal,  and  Extension  op  Letters 
Patent;  a.  Generally — As  to  Partner.'] 


[456]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  JUDICATURE  OF 

JAMAICA. 

ALEXANDER   LINDO,   ABRAHAM   LINDO,   and'  HENRY   LINDO,— Appellants; 

EDWARD  MOULTON  BAKBETT,— Respondent  *  [Feb.    7,    1856]. 

Construction  of  the  Jamaica  Act,  7th  Victoria,  c.  57.  Held  not  to  exempt  an 
absentee  owner  of  a  public  wharf  at  Jamaica  from  liability  to  be  sued  as  a 
public  wharfinger,  for  negligence  of  his  agent  in  the  conduct  of  the  wharf. 

Although  the  subject  in  dispute  was  under  the  appealable  value  prescribed  by 
the  Royal  Instructions,  regulating  appeals  from  Jamaica,  yet  the  Judicial 
Committee  from  the  fact  of  the  public  importance  of  the  question  at  issue, 
allowed  an  appeal  [9  Moo.  P.C.  456,  457]. 

Rule  1  of  the  Order  in  Council  of  the  13th  of  June,  1853  [Stat.  R.  and  0.  Rev. 
iv.  305],  allowing  the  Appellant  costs  upon  a  successful  appeal,  is  discretionary 
in  the  Court,  and  only  to  be  allowed  in  special  circumstances. 

Upon  a  reversal,  the  Order  in  Council  contained  no  direction  as  to  costs.  Upon 
petition  by  Appellant  for  a  Supplemental  Order  allowing  costs,  the  Judicial 
Committee  refused  to  interfere. 

To  entitle  an  Appellant  to  costs,  application  ought  to  be  made  at  the  hearing. 

*  Present :    The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.   Sir  Edward 
Ryan,  the  Right  Hon.  Sir  John  Patteson,  and  the  Right  Hon.  Sir  William  H.  Maule. 
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In  this  rase  a  nonsuit  was  entered  by  the  Supreme  Court  of  Jamaica  in  an  action 
brought  bv  the  Appellants  against  the  Respondent  for  negligence,  who,  in  the  first 
instance,  bad  obtained  a  verdict  against  him  for  £80  Is.  The  question  resolved 
iis.lt  mi,,  one  of  construction  of  the  Jamaica  Act,  7  Vict.,  c.  57,  entitled  "An  Act 
of  construction  to  regulate  wharves  and  the  rate  of  wharfage,"  etc.  The  facts  are 
fully  stated  in  the  joint  special  case  hereinafter  set  forth.  The  Supreme  Court 
allowed  an  appeal  to  England,  upon  security  being  given  for  £500,  but  as  the 
amount  of  the  verdiet  was  under  £300,  the  appealable  value  prescribed  by  the 
48  No.  of  the  Royal  Instructions,  [457]  a  petition  was  presented  to  Her  Majesty  in 
Council  praying  for  leave  to  appeal,  notwithstanding  the  amount  was  under  the 
appealable  value. 

Mr.  M'Mahon.  in  support  of  the  petition. — The  Court  below  was  favourable  to 
the  appeal  (June  21,  1855  *) ;  the  question  as  to  the  operation  of  the  Island  Statute, 
7th  Vict.,  c.  57,  being  the  hrst  which  had  been  brought  before  that  Court  for 
decision.  Although  the  Court  below  had  no  power  to  grant  leave  to  appeal,  the 
subject-matter  involved  being  under  the  prescribed  value,  yet  this  Court  has  jurisdic- 
tion to  admit  it  under  Statute,  3rd  and  4th  Will.  IV.,  c.  41.  Spooner  v.  J uddoo 
(6  Moore's  P.C.  Cases,  257)  was  referred  to. 

Mr.  G.  Barrett  opposed,  and  cited  In  re  Harvey  (3  Moore's  P.C.  Cases,  148). 

The  Lord  Justice  Knight  Bruce. — This  appeal  has  received  the  sanction  of  the 
Supreme  Court  in  the  Island.  The  question  involved  is  one  of  importance  to  the 
whole  of  the  community  of  the  Island  of  Jamaica.  Leave  will  be  granted,  and 
adhering  to  the  general  practice,  security  for  costs  in  the  usual  amount,  namely, 
£300,  must  be  entered  into. 

A  joint  special  case  (this  was  the  first  case  under  the  Order  in  Council,  dated  the 
13th  of  June,  1853  [Stat.  R.  and  O.  Rev.  305],  in  which  a  special  case  was  agreed 
upon  and  stated  for  the  opinion  of  the  Judicial  Committee)  was  submitted  by  the 
parties  [458]  for  the  opinion  of  their  Lordships,  and  was  in  substance  as  follows :  — 

The  Respondent,  before  and  during  the  period  of  the  accrual  of  the  cause  of 
action  hereinafter  mentioned,  was,  and  still  is,  the  owner  of  a  wharf  called  the 
Trelawney  wharf,  situate  in  the  town  and  harbour  of  Falmouth,  in  the  County  of 
Cornwall,  in  the  Island  of  Jamaica.  This  wharf  was  a  public  one,  within  the  mean- 
ing of  the  Statute  7th  Vict.,  c.  57.  The  Respondent  before  and  during  the  period 
aforesaid  resided,  and  had  continued  to  reside,  in  England,  and  did  not  perform 
in  person  any  of  the  duties  required  by  the  above  Act,  but  managed,  carried  on,  and 
conducted  the  business  of  the  said  wharf  by  an  agent,  who  was  paid  by  salary,  and 
who  performed,  either  by  himself  or  by  assistants,  all  the  duties  required  of  a 
"wharfinger"  under  that  Act  or  otherwise;  engaged  and  dismissed  the  clerks, 
labourers,  and  other  persons  employed  in  and  about  the  wharf  ;  and,  in  brief,  trans- 
acted, as  the  known  and  recognised  agent  of  the  Respondent,  all  the  business  of  the 
wharf,  and  accounted  for  and  paid  over  to  him  all  the  profits  and  proceeds. 

The  Appellants  are  merchants  at  Falmouth  aforesaid,  and  on  the  7th  of  July, 
1853,  several  casks  of  brandy  belonging  to  them  were  warehoused  at  the  wharf,  in 
the  ordinary  way  of  business,  and  remained  there  until  the  1st  of  May,  1854,  when 
they  were  removed  ;  and  it  was  alleged  by  the  Appellants  that  several  of  the  casks, 
while  warehoused  at  the  said  wharf  as  aforesaid,  had  been  broached  in  several 
places,  and  had  lost  a  large  portion  of  their  contents,  through  the  negligence  of  the 
Respondent's  agent. 

For  this  alleged  loss  the  Appellants  commenced  against  the  Respondent  an 
action  on  the  case  as  for  [459]  negligence  as  a  public  wharfinger;  the  declaration 
contained  also  a  count  in  trover;  and  the  general  issue  being  pleaded,  and  issue 
joined  thereon,  a  verdict  was  found  for  the  Appellants  for  the  value  of  the  brandy 
alleged  to  be  lost,  leave  being  reserved  to  the  Defendant  (the  Respondent)  to  move 
to  enter  a  nonsuit,  on  the  ground  that  he,  being  an  absentee  owner  of  a  wharf,  could 


*  Present  :  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  the  Lord 
Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  the  Right  Hon.  the  Lord 
Justice  Turner,  and  the  Right  Hon.  Sir  John  Patteson. 
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not  be  sued  as  a  public  wharfinger  for  alleged  negligence  in  the  conduct  of  his  agent 
acting  in  this  Island  as  wharfinger. 

In  the  October  term,  1854,  a  rule  nisi  to  enter  a  nonsuit  on  the  above  ground,  or 
for  a  new  trial,  was  obtained  in  the  Supreme  Court,  and  after  argument,  so  much  of 
it  as  related  to  entering  the  nonsuit  was  made  absolute. 

The  reasons  assigned  by  the  Supreme  Court  for  this  judgment  were  as  follows:  — 
"  In  this  case  a  rule  was  obtained  to  enter  a  nonsuit  on  a  point  raised  at  the  trial, 
viz.  that  under  the  Island  Act  of  the  7th  Vict.,  c.  57,  the  Defendant,  being  an  absentee, 
could  not  be  a  public  wharfinger,  in  which  capacity  alone  it  is  contended  the 
liability  sought  to  be  fixed  on  the  Defendant  will  arise,  or  for  a  new  trial,  on  the 
improper  receipt  of  a  certificate  of  gauging  given  by  one  Borland,  who,  before 
his  death,  was  employed  on  the  wharf.  The  action  is  brought  to  recover  the  value 
of  forty  gallons  of  brandy  found  deficient  in  quarter  casks  and  octaves  which  had 
been  warehoused  on  the  wharf  of  the  Defendant,  who  is  the  proprietor,  situated  in 
Falmouth,  the  acting  wharfinger  being  Mr.  Wilson. 

"  The  rule  for  a  nonsuit  was  supported  on  the  provisions  of  the  Act  to  which 
I  have  referred,  which  defines  what  shall  be  a  public  wharf,  prescribing  the  [460] 
duties  which  the  wharfinger  is  to  perform,  and  the  object  for  which  those  duties  are 
to  be  performed :  and  as  they  can  only  be  done  by  him  in  person,  it  was  contended 
that  an  absentee  proprietor  cannot  be  sued  for  any  neglect  of  duty  on  his  wharf,  and 
therefore  the  Plaintiff  should  be  nonsuited. 

"  On  the  pleadings  it  is  clear,  that  if  the  Defendant  be  not  a  public  wharfinger, 
or  within  the  meaning  of  an  Island  Act,  this  action  cannot  be  maintained,  for  there 
is  no  evidence  to  show  a  bailment  to  support  the  second  count;  and  it  is  clear,  on 
the  authority  of  Ross  v.  Johnson,  that  the  trover,  which  is  the  third  and  last  count, 
cannot  be  maintained. 

"  The  second  section  of  the  Act  defines,  what  shall  be  a  public  wharf ;  and  it 
declares,  when  the  owner  or  person  acting  under  him  shall  receive  payment  for  any 
goods  landed  on  it,  such  wharf  shall  be  taken  to  be  a  public  wharf,  to  which  all  the 
provisions  of  this  Act  shall  apply.  The  seventh  section  imposes  on  every  wharfinger 
the  duty  of  four  times  each  year,  on  days  specified,  to  make  declaration  that  the 
accounts  entered  in  his  wharf  book  '  are  true  and  just,'  and  the  entries  so  declared 
'  shall  be  received,  deemed,  and  taken  as  good  valid  evidence  in  all  and  every  of  the 
several  courts  of  law  and  equity.' 

''  Those  surely  are  personal  duties  which  can  alone  be  performed  by  him  on  whom 
the  law  has  imposed  them,  and  he  can  be  no  other  than  the  wharfinger  in  the  actual 
possession  and  management  of  the  wharf.  This  would  appear  to  be  clear  from  the 
portion  of  the  section  which  requires  the  declaration  to  be  taken  before  a  Justice  of 
the  peace  of  the  parish  wherein  the  wharf  is  situated ;  but  when  we  see  what  the 
Statute  declares  shall  be  the  effect  of  the  declaration,  [461]  viz.  that  the  books  and 
accounts  so  verified  shall  be  evidence  without  further  proof  in  all  Courts,  and  con- 
sider to  what  an  extent  the  rights  and  interests  of  third  parties  may  be  bound  by  the 
acts  of  the  wharfinger,  it  is  surely  giving  a  safe  and  reasonable  interpretation  to 
this  Statute  to  hold  that  he  only  can  be  a  public  wharfinger  who  resides  in  the  Island 
and  conducts  the  wharf,  and  he  only  can  be  responsible  for  neglect  of  duty,  and 
answerable  for  the  penal  provisions  of  this  law,  of  which  there  are  many,  and  I 
would  refer  to  the  3rd,  11th,  and  12th  sections.  This  being  our  opinion,  it  is  un- 
necessary to  consider  the  points  on  which  the  rule  was  granted,  in  the  alternative, 
for  a  new  trial ;  yet  we  feel  it  would  be  carrying  the  responsibility  of  the  principal 
to  a  dangerous  extent  to  hold  that  the  relation  of  master  and  servant  existed  between 
the  Defendant  and  Borland,  so  as  to  fix  the  former  by  an  act  of  the  latter  in  the 
performance  of  a  duty  which  the  Wharf  Act  has  imposed  by  the  4th  section  on  the 
wharfinger  only,  on  request  of  the  owner  of  the  goods  to  be  weighed  or  gauged.  We 
are  not  insensible  of  the  difficulties  pointed  out  as  likely  to  arise  from  the  interpreta- 
tion we  have  given  to  this  Act,  but  those  are  questions  for  the  Legislature  and  not 
for  us  to  deal  with." 

The  question  stated  for  the  decision  of  the  Judicial  Committee  was — 

Whether,  having  reference  to  the  provisions  of  the  above  Act,  the  Respondent, 
being  such  an  absentee  owner  and  manager  as  aforesaid,  was  liable  in  law  to  be  sued 

373 


IX  MOORE,  462  UNDO   U.   BARRETT  [1856] 

m  a  public  wharfinger  for  the  alleged  negligence  of  his  agent  in  the  conduct  of 

the   wharf. 

[f  the  Judicial  Committee  should  be  of  opinion  that  he  was  so  liable,  the  judgment 
of  nonsuit  was  to  be  set  [462]  aside.  If  it  should  be  of  opinion  that  he  was  not,  the 
appeal  w  as  to  be  dismissed. 

Mr.  Keating,  Q.C.,  and  Mr.  McMahon,  in  support  of  the  appeal. — The  Island 
Statute,  7th  Vict.,  c.  57,  does  not  deprive  the  Appellants  of  their  common  law  right 
of  action  lor  negligence  occasioned  by  the  Respondent's  agent,  he  being  a  public 
wharfinger.     This  is  apparent  from  the  11th  and  16th  sections  of  that  Statute. 

The  Court  stopped  them,  and  called  upon  the  Respondent  to  support  the  judgment 
(if  the  Court   below. 

Mr.  Montagu  Smith,  Q.C.,  and  Mr.  <i.  Barrett,  for  the  Respondent. — The  judgment 
was  well  founded,  as  by  the  Island  Statute,  7th  Vict.,  c.  57,  the  Respondent  could 
only  be  liable  as  a  wharfinger  to  an  action  for  negligence  when  in  the  actual  posses- 
sion and  management  of  the  wharf.  Here,  it  is  not  disputed  that  he  was  an  absentee. 
— [Sir  W.  H.  Maule:  The  action  is  brought  for  not  performing  a  duty  imposed  on 
the  wharfinger,  who  is  represented  by  his  agent,] — The  agent  is  acting  only  as  a 
keeper  of  a  public  wharf. — [Sir  W.  H.  Maule:  I  cannot  find  that  the  Island  Statute 
relied  upon,  relieves  the  principal  or  his  agent  of  his  liability  at  common  law.] — 
They  referred  to  Metcalf  v.  Eeihervngton  (24  Law  Rep..  314). 

The  Right  Hon.  T.  Pemberton  Leigh. — Their  Lordships  are  of  opinion,  having 
regard  to  'he  provisions  of  the  Island  Statute  [7  Vict.  c.  57  (Jamaica)]  that  the 
judg-[463]-ment  of  the  Court  below  cannot  be  sustained,  and  must  be  reversed,  as 
they  consider  the  Respondent  liable  to  be  sued,  and,  therefore,  will  order  the  judg- 
ment of  nonsuit  to  be  set  aside.  They  fully  approve  of  the  mode  in  which  the  special 
case  has  been  prepared  and  presented  to  them. 

By  the  Order  in  Council  made  upon  the  appeal,  it  was  ordered  and  directed 
that  the  judgment  of  nonsuit  entered  against  the  Appellants  in  the  Supreme 
Court  of  Judicature  of  Jamaica  in  the  October  term,  1854,  be  set  aside  ;  but  no 
directions  were  given  as  to  costs  of  appeal.  The  Order  in  Council  was  transmitted 
to  Jamaica  by  the  Appellants'  agent  in  due  course. 

A  petition  was  afterwards  presented  (9th  July,  1856*)  by  the  Appellants,  pray- 
ing that  the  judgment  might  be  amended  by  ordering  the  Appellants  their  costs, 
or  that  an  independent  or  supplemental  Order  for  the  costs  of  the  appeal  might  be 
granted  to  them.  This  petition  alleged  that  no  direction  was  contained  in  the 
( Irder  in  Council  with  respect  to  costs,  and  that  absence  of  such  direction  arose  fr  »m 
the  Appellants'  impression  that  their  Lordships  did  not  mean  to  interfere  with 
their  right  to  costs  as  given  by  the  Order  in  Council  of  the  13th  of  June, 
1853  (Rule  I.  7  Moore's  P.C.  Cases',  p.  ix.  [See  Stat.  II.  and  O.  Rev.  vol.  iv.  p.  306]), 
they  having  succeeded  in  their  appeal;  that  there  was  no  intimation  at 
the  hearing  to  deprive  them  of  their  costs,  and  that  they  were  as  of 
right  entitled  to  them  under  [464]  such  Order  without  any  special  application  for 
the  same.  That  the  Order  reversing  the  judgment  was  delivered  from  the  Council 
Office  to  the  office  of  the  Appellants'  solicitor  on  the  evening  of  the  26th  of  February. 
1856,  during  their  absence  from  town,  and  was  on  the  following  day  transmitted 
to  Jamaica  for  service,  and  had  not  yet  been  returned;  and  they  insisted  that  they 
were  entitled  to  costs  as  of  right,  independent  of  any  supplemental  Order,  submit- 
ting thai  it  would  be  contrary  to  the  letter  and  spirit  of  the  Order  in  Council  of 
the  13th  of  June,  1853,  not  to  allow-  costs. 

Mr.  McMahon,  for  the  Petitioners. — This  application  is  founded  upon  the  first 
rule  of  the  Order  in  Council  of  the  13th  of  June.  1853,  which  directs  that  if  the 
Appellant  succeeds  in  reversing  a  decree,  or  judgment,  he  shall  be  entitled  to 
recover  his  costs  of  appeal  against  the  Respondent,  unless  the  Committee  otherwise 
direct.  Here  there  was  no  direction  against  allowing  costs,  and,  therefore,  costs 
ought  to  have  been  allowed  by  the  Order  in  Council  as  of  right.  So  it  is  at  common 
law,  costs  would  be  allowed. — [He  was  stopped,  the  Court  calling  upon  the  Respond- 
ent to  show  cause  why  the  Appellants  should  not   have  their  costs.] 

*  Present:  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward 
Ryan,  and  the  Right   Hon.  Sir  William   II.   Maule. 
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Mr.  Montagu  Smith,  Q.C.,  and  Mr,  G.  Barrett,  for  the  Respondent,  argued, 
that  the  Court  had  now  no  jurisdiction  to  award  costs,  and  that  to  entitle  a  success- 
ful Appellant  to  costs  as  against  the  Respondent,  he  must  apply  at  the  hearing,  it 
being  a  matter  of  discretion  in  the  Committee  to  allow  or  not  costs.  Moreover, 
[465]  they  urged  that  the  Order  in  Council  upon  the  appeal  had  been  acted  upon 
in  Jamaica. 

The  Right  Hon.  T.  Pemberton  Leigh: — Their  Lordships  will  make  no  Order 
upon  this  petition.  The  rule  which  has  been  referred  to  is  merely  a  regulation 
describing  the  course  of  practice  which  is  to  form  the  guidance  of  the  Lords  of  the 
Committee,  in  giving  or  refusing  costs.  The  effect  of  that  rule  is,  that  if  the  judg- 
ment of  the  Court  below  is  reversed,  the  Appellant  is  to  have  his  costs,  but  then  he 
must  ask  for  those  costs;  and  if  he  does  not  ask  for  them,  the  Order  in  Council  is 
merely  to  reverse. 

In  this  case,  their  Lordships  are  not  at  all  satisfied  that  costs  ought  not  to  have 
been  given,  and  that  if  asked  for,  they  would  not  have  given  them.  Although, 
however,  the  rule  is  general,  there  must  be  special  circumstances,  and  that  would 
be  a  matter  to  be  discussed  at  the  time ;  it  is  impossible  now,  after  the  matter  has 
been  disposed  of,  and  the  Order  in  Council  acted  upon,  to  grant  costs. 

Upon  the  whole,  their  Lordships  are  of  opinion,  that  they  can  make  no  Order. 

[Mews'  Dig.  tit.  COLONY :  III.  Appeals  to  Privy  Council  :  3  Leave  to  Appeal, — 
Importance  of  Question. — Sum  involved  below  appealable  Amount,  6  Practice, 
n.  Costs:  tit.  WAREHOUSEMEN,  WHARFINGER  AND  WHARF,  1.  Wharf 
— Public  Wharfs.  On  point  as  to  (i.)  costs  of  ChotayfoU  v.  Manuckchund  anil 
Kaisreechund,  1856,  10  Moo.  P.C.  139;  (ii.)  special  leave  to  appeal  in  civil 
cases,  see  note  to  Petemeyer  v.  Ober mailer,  1837,  2  Moo.  P.C.  at  p.  125.  As 
to  appeals  from  Jamaica,  see  0.  in  C.  of  14th  April,  1851  (Stat,  R.  and  0. 
Rev.  iv.  334).] 


[466]         ON  APPEAL  FROM  THE  SUPREME  CIVIL  COURT  OF  APPEAL 
OF  THE  ISLAND  OF  SAINT  LUCIA. 

CHARLES  DE  BRETTES,— Appellant ;  JOHN  GOODMAN,  HENRY  PRYCE,  and 
CHARLES  MURRAY   PALMER,   Respondents*   [18th   and    19th   June,    1855]. 

Under  a  judicial  sale  of  real  estate  in  St.  Lucia,  L.  professing  to  act  as  attorney 
for  W.  and  wife,  resident  in  France,  purchased  the  estate  on  their  behalf. 
The  purchase-money  was  to  be  paid,  according  to  the  Ordinance  of  the  22nd 
of  January,  1833,  by  instalments,  and  D.  became  surety,  in  solido,  for  pay- 
ment of  the  second  instalment.  The  deed  of  arrangement  for  the  purchase, 
and  the  notarial  deed  was  executed  by  one  of  the  trustees,  who  was  resident 
in  the  Colony,  and  by  such  deed  it  was  stipulated  that  the  sale  should  be 
confirmed  and  ratified  by  his  two  trustees  resident  in  England  within  six 
months.  By  a  deed  poll,  the  sale  to  W.  and  his  wife  was  confirmed  and 
ratified  by  the  trustees  in  England.  Default  was  made  in  payment  of  the 
second  instalment,  when  the  trustees  brought  an  action  against  D.  as  surety 
for  the  amount  of  the  second  instalment.  It  was  afterwards  discovered 
that  the  power  of  attorney  to  L.  was  confined  to  W.  alone,  and  contained  no 
authority  from  his  wife,  when  the  trustees  discharged  the  wife  from  the 
contract.  Held,  that  I),  was  not  liable  as  surety,  as  the  sale  professed  to  be 
to  W.  and  wife  by  the  three  trustees,  while  in  fact  the  sale  was  to  W.  only, 
and  as  such  was  an  ineffectual  and  void  sale. 

Quaere,  Whether  by  the  French  law  in  force  in  St.  Lucia,  D's  liability  as  surety 
being  in  solido,  was  not  effectual  as  against  W.'s  acts,  quoad  the  wife? 

*   Present:    The   Right    Hon.    T.    Pemberton    Leigh,   the   Right   Hon.   the  Lord 
Justice  Knight  Bruce,  and  the  Right  Hon.  the  Lord  Justice  Turner. 
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This  appeal  arose  out  of  an  action  brought  in  the  Royal  Court  of  St.  Lucia  by 
the  Respondents,  as  trustees  under  the  marriage  settlement  of  Melcher  Garner 
Todd  and  Marianne  Emilia  Frances  Pryce,  his  wife,  to  recover  from  the  Defend- 
ants Edward  Lumley  Woodyear  and  Theresa  A  dele  Clara  de  Bosse  de  Bonrecueil, 
his  wife,  aud  the  Appellant*  Charles  de  Brettes,  the  former  as  principal  and  the 
latter  as  surety,  the  [467]  amount  of  principal  and  interest  of  the  second  instalment 
of  the  purchase-money  or  price  of  the  Union  estate,  situate  in  the  Island,  sold 
under  a  judicial  sale  by  the  Respondent,  Goodman,  for  and  on  behalf  of  himself 
and  his  co-trustees  to  Woodyear  and  his  wife,  by  a  notarial  deed  executed  and 
registered  according  to  the 'law  in  force  in  the  Colony,  bearing  date  the  7th  of 
January.  1852,  with  interest  on  the  principal  sum  of  £1220,  since  the  18th  of 
December,  1852,  when  the  instalment  became  due  and  payable  with  interest  on 
the  balance  of  the  gross  sum  so  sued  for,  namely,  on  £61,  from  the  day  of  the  service 
of  the  petition. 

The  substantial  question  raised  by  the  action  and  at  issue  by  the  appeal,  was, 
whether  by  the  French  law  in  force  in  St.  Lucia,  the  Appellant  having,  by  the 
above  notarial  deed,  become  surety  for  both  Woodyear  and  his  wife,  through  the 
agency  of  one  Francois  Loustau,  acting  as  their  attorney,  was  discharged  from  the 
whole' of  his  obligation  as  such  surety,  by  reason  of  the  power  of  attorney  under 
which  Loustau  acted  being  confined  to  the  husband  alone,  such  procuration  contain- 
ing no  authority  from  his  wife.  The  Supreme  Civil  Court  of  Appeal  was  of 
opinion,  that  the  want  of  authority  on  the  part  of  the  wife,  whilst  it  at  once  freed 
her  from  all  obligation  as  principal,  and,  consequently,  the  surety  from  any 
liability  on  her  behalf,  did  not  discharge  the  suretyship,  which  had  been  lawfully 
and  bond  fide  contracted  for  Woodyear,  and  decreed  the  Appellant  in  the  amount 
sued  for. 

The  facts  of  the  case,  which  gave  rise  to  the  appeal,  were  as  follows:  — 

By  an  indenture,  dated  the  6th  of  October,  1845,  [468]  between  Melcher  Garner 
Todd",  of  the  first  part,  Marianne  Emilia  Frances  Pryce,  of  the  second  part,  and 
John  William  Todd,  Henry  Pryce,  and  Charles  Murray  Palmer,  of  the  third  part, 
Melcher  Garner  Todd,  in  consideration  of  the  marriage  then  intended  and  shortly 
after  solemnized  between  him  and  Marianne  Emilia  Frances  Pryce,  charged  all 
his  property,  present  and  to  come,  and  in  particular  a  freehold  plantation  in  the 
Island  of  St.  Lucia,  called  "  The  Union,"  with  the  payment  of  the  sum  of  £6000, 
and  interest,  payable  in  the  meantime,  to  be  raised  and  received  by  John  William 
Todd,  Henry  Pryce,  and  Charles  Murray  Palmer,  or  the  trustees  or  trustee  for  the 
time  being,  and  upon  the  solemnization  of  the  intended  marriage  paid  and  applied 
upon  the  trusts  therein  mentioned. 

By  a  letter  of  attorney,  dated  the  28th  of  December,  1850,  Pryce  and  Palmer, 
as  such  trustees,  constituted  and  appointed  the  Respondent,  Goodman,  their  attor- 
ney in  the  Island;  and  in  the  year  1851,  John  William  Todd  having  resigned  his 
office  of  trustee,  Goodman  was,  by  a  deed  of  appointment,  appointed  trustee  in 
his  place,  with  like  powers  and  authority. 

The  above  sum  of  £6000,  not  having  been  paid  by  Melcher  Garner  Todd,  and 
the  interest  being  in  arrear,  the  Respondent,  Goodman,  as  such  attorney  and 
trustee,  and  on  behalf  of  his  co-trustees,  brought  an  action  at  law  for  the  same  in 
the  Royal  Court  of  St.  Lucia,  and  on  the  18th  of  March,  1841,  obtained  a  decree  of 
that  Court  against  Melcher  Garner  Todd,  ordering  and  adjudging  him  to  pay  the 
sum  of  £6000  with  five  years'  interest.  This  judgment  not  being  satisfied,  Good- 
man caused  the  Union  estate  to  be  levied  upon,  in  order  to  a  sale  thereof  by  judicial 
auction. 

[469]  Previous  to  these  proceedings  being  taken  by  the  trustees  to  bring  the 
Union  estate  to  a  judicial  sale,  Todd  had  endeavoured  to  sell  the  estate  by  private 
contract,  an  offer  having  been  made  in  November,  1850,  by  Loustau,  as  attorney,  on 
behalf  of  Edward  Lumley  Woodyear,  then  resident  in  France,  to  purchase  the 
estate  for  his  client  at  the  sum  of  £5500  sterling;  but  as  the  estate  had  been  put  in 
settlement,  and  Todd  had  no  power  to  sell  by  private  auction,  he  was  advised  to 
apply  to  the  trustees,  to  cause  the  estate  to  be  levied  and  judicially  sold  by  the 
Royal  Court,  provided  he  could  obtain  a  guarantee  from  Woodyear  that  he  would 
bid  £5500,  at  least,  for  the  estate;  which  Loustau,  on  behalf  of  his  client  Wood- 
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year,  agreed  to  ;  and  it  appeared  that  it  was  this  offer  and  suggestion  which  in- 
duced the  trustees  to  institute  the  suit,  in  order  to  obtain  a  judicial  sale  of  the 
estate  to  Woodyear.  Loustau  had  received  from  Woodyear  a  power  of  attorney, 
bearing  date  the  4th  of  March,  1850,  registered  at  Aix,  in  France,  which  was 
formally  deposited  in  the  office  of  Jean  Paul  Leugar,  Notary-royal,  in  the  Island, 
on  the  5th  of  August,  1850,  as  a  record.  On  which  occasion  Leugar  intimated  that 
as  Woodyear  intended  to  secure  the  Union  estate  to  his  wife,  titulo  repletionis,  the 
estate  would  be  bought  in  the  joint  names  of  Woodyear  and  wife,  which  course 
was  assented  to. 

On  the  6th  of  August,  1851,  the  Union  estate  was  sold,  and  adjudged  by  the 
Royal  Court  to  Woodyear  and  his  wife  as  purchasers,  for  the  sum  of  £5500  sterling, 
payable  by  live  equal  instalments,  with  interest  at  five  per  cent,  per  annum.  On 
this  occasion  Loustau  appeared  before  the  Royal  Court  and  produced  the  Appel- 
lant, De  Brettes,  at  the  registry  of  the  [470]  Court,  as  surety  for  the  payment  of 
the  second  instalment  of  the  purchase-money,  in  compliance  with  the  sixth  clause 
of  the  Ordinance  of  the  2nd  of  January,   1833  (a). 

Woodyear  and  his  wife  failed  to  pay  the  first  instalment  of  the  purchase-money, 
and  the  Union  estate  was  in  consequence  re-entered  upon  by  the  Provost-marshal, 
and  ordered  by  the  Royal  Court  to  be  sold  by  judicial  auction  on  the  18th  of 
December,  1851,  for  the  account  and  risk  of  Woodyear  and  his  wife,  in  manner  and 
form  as  prescribed  by  the  before-mentioned  Ordinance  of  the  2nd  of  January, 
1833  ;  but  in  consequence  of  no  sufficient  sum  having  been  bid,  the  estate  was  bought 
in  by  Goodman  on  behalf  of  himself  and  the  other  trustees  of  the  marriage  settle- 
ment, and  was  accordingly  sold  and  adjudged  to  the  trustees  by  the  Court  for  the 
sum  of  £2200,  payable  by  five  instalments.  Previous,  however,  to  this  last- 
mentioned  sale,  a  new  offer  was  made  by  Loustau  on  behalf  of  Woodyear  and  wife 
to  Goodman  for  the  purchase  of  the  Union  estate  from  the  trustees,  for  the  sum  of 
£6100  sterling.  This  offer  was  reduced  into  writing,  the  memorandum  of  agree- 
ment bearing  date  the  18th  of  December,  1851,  and  made  between  Goodman,  on 
behalf  of  himself  and  the  other  trustees  of  the  marriage  settlement  of  the  one  part, 
and  Loustau  as  attorney  and  on  behalf  of  Woodyear  [471]  and  wife,  of  the  other 
part ;  whereby  it  was  agreed  that  should  the  trustees  buy  in  the  Union  estate,  they 
should  be  bound  to  sell  and  transfer  the  estate  to  Woodyear  and  wife,  who  on  their 
part  should  be  bound  to  purchase  the  same  for  £6100  sterling,  payable  by  five 
equal  instalments.  And  it  was  further  agreed  that  the  trustees  should  retain  their 
lien,  privileged  hypothec  of  vendors  on  the  Union  estate,  until  the  entire  and  final 
payment  of  the  purchase-money  and  interest  therein  agreed  should  be  paid;  and 
that  the  purchasers  should,  in  addition,  for  further  guarantee  of  the  payment  of 
the  first  and  second  instalments  of  the  purchase-money,  procure  the  personal 
guarantee  and  caution  of  Loustau  for  the  first  instalment,  and  that  of  the  Appellant 
for  the  second  instalment.  And,  it  was  further  provided,  that  as  doubts  might  exist 
as  to  the  powers  granted  to  the  Respondent  Goodman  by  his  co-trustees  to  sell  the 
estate,  that  his  co-trustees,  Pryce  and  Palmer,  should  confirm  and  ratify  Goodman's 
acts  within  six  months  of  the  date  thereof. 

In  pursuance  of  this  agreement  and  arrangement,  a  deed  of  sale,  dated  the 
7th  of  January,  1852,  was  passed  by  the  trustees  of  the  marriage  settlement  of 
Todd,  represented  by  Goodman,  to  Woodyear  and  wife,  resident  in  France,  repre- 
sented by  Loustau,  before  Jean  Paul  Leugar  and  his  colleague.  Notaries-royal  in  the 
Island.  By  this  deed  Loustau  covenanted,  on  behalf  of  Woodyear  and  wife,  to  pay 
the  sum  of  £6100  with  interest  at  the  rate  of  five  per  cent.,  payable  by  five  equal 
instalments  of  £1220  each,  at  certain  times  therein  specified;  and  for  better 
securing  payment  of  the  principal  sum  of  £6100,  Loustau.  on  behalf  of  his  con- 
stituents, mortgaged  and  hypothecated,  [472]  with  the  privilege  and  special  lien 

(a)  This  clause  is  as  follows: — "  The  payments  to  be  by  five  equal  instalments; 
the  first  to  be  paid  down,  and  the  others  annually,  with  interest  at  the  rate  of  £5 
per  cent,  to  be  charged  from  the  day  of  sale  till  the  whole  is  paid  ;  full  and  sufficient 
security  to  be  given  for  the  payment  of  the  second  instalment,  and  in  the  case  of 
the  non-payment  of  the  second  instalment  when  due,  the  whole  property  may,  after  a 
simple  notice,  be  re-entered  upon,  and  sold  anew  at  the  purchaser's  risk." 
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of  the  vendor,  the  estate  unto  the  trustees  of  Todd's  settlement:  and  for  further 
securing  the  payment  of  the  sum  of  £620  sterling,  the  balance  of  the  first  instalment 
of  the  consideration  money  for  the  purchase  payable  to  the  trustees,  Loustau,  acting 
in  that  behalf  in  his  own  and  private  name,  did  voluntarily  constitute  himself 
personal  security  and  caution  for  Woodyear  and  wife  to  the  trustees  for  the  time 
being,  in  the  same  manner  as  if  he  himself  was  the  debtor  and  sole  obligor,  with  the 
express  exception  that  such  security  was  not  to  have  the  effect  of  a  mortgage  upon 
his  real  property.  The  deed  then  proceeded  to  state  as  follows: — "And  to  these 
presents  personally  appeared  and  intervened  Charles  de  Brettes,  who,  after  having 
taken  communication  and  perusal  of  these  presents,  and  especially  of  the  clause 
relating  to  the  payment  of  the  principal  sum  of  £1220  sterling,  with  that  of  £61, 
for  on  inn-rest  thereon,  making  together  the  sum  of  £1281  sterling,  and 

being  the  full  amount  of  the  second  instalment  of  the  consideration  money  of  the 
presenl  sale,  and  payable  on  the  18th  day  of  December,  1852,  by  Edward  Lumley 
year  and  wife,  unto  the  trustees  or  trustee  for  the  time  being,  of  the  marriage 
settlement  aforesaid,  did  voluntarily  constitute  himself,  and  by  these  presents 
doth  constitute  himself,  as  personal  security  and  caution,  for  Edward  Lumley  Wood- 
year  and  wife  towards  the  trustees  or  trustee  for  the  time  being,  of  the  marriage 
settlement  aforesaid,  for  the  payment  of  the  total  sum  of  £1281  sterling,  being  the 
full  amount  of  the  second  instalment  of  the  consideration  money  of  this  present 
sale,  and  payable  on  the  18th  day  of  December,  1852,  covenanting  and  agreeing 
that  the  security  shall  be  [473]  good  and  valid  against  him,  Charles  de  Brettes,  in 
the  same  way  and  like  manner  as  if  he  was  himself  the  debtor  and  sole  obligor, 
under  the  express  proviso  and  condition  especially  reserved,  that  the  security 
hereby  given  by  Charles  de  Brettes  shall  not  be  considered  as,  and  shall  not  have  the 
of.  a  mortgage  upon  his  real  property,  John  Goodman,  acting  as  aforesaid, 
being  satisfied  with  his  personal  security." 

To  carry  out  this  agreement,  a  deed  poll,  dated  the  12th  of  May,  1852,  was 
executed  in  England  by  Pryce  and  Palmer,  which,  after  reciting  the  sale  to  Mr. 
ami  Mrs.  Woodyear  for  £6100,  ratified,  as  such  trustees,  the  deed  of  sale  of  the 
7th  of  January,  1 S 5 2 ,  to  Mr.  and  Mrs.  Woodyear,  and  authorised  Goodman,  as 
trustee  and  as  their  attorney,  in  their  names,  to  do  all  necessary  acts  for  con- 
firming the  sale  to  Mr.  and  Mrs.  Woodyear. 

The  purchasers  having  only  paid  part  of  the  first  instalment  of  the  purchase- 
money,  the  trustees  of  the  settlement  instituted  proceedings  against  Woodyear  and 
wife  in  the  Island,  and  on  the  5th  of  October,  1852,  obtained  a  decree  of  the  Royal 
Court,  adjudging  and  condemning  Woodyear  and  his  wife  to  pay  to  them,  first, 
the  sum  of  £400  for  balance  remaining  due  on  the  sum  of  £600, 
part  of  the  first  instalment  of  the  purchase-money  with  interest  thereon; 
and  secondly,  the  sum  of  £635  10s.,  for  balance  in  principal  and  interest 
of  the  same  instalment,  with  interest  thereon,  and  the  costs  of  the  suit,  with  full 
reservation  of  all  the  other  rights  and  actions  of  the  Plaintiffs,  and  especially  of 
thiir  lien  or  privileged  mortgage  on  the  Union  estate,  appurtenances  and  de- 
pendencies, as  resulting  from  the  nature  of  the  debt  and  the  stipulations  contained 
in  the  deed  of  the  7th  [474]  of  January,  1852.  This  decree  was  served  and  notified 
without  the  Defendants  satisfying  the  same,  when  the  Plaintiffs  caused,  on  the  10th 
of  November,  1852,  the  Union  estate  to  be  levied  upon,  in  order  to  the  sale  thereof 
by  public  auction,  and  the  estate  was  accordingly  sold  on  the  21st  of  April,  1853, 
Mr.  Joseph  Goodman,  of  the  Union  Vale  estate  of  the  Island,  becoming  the  pur- 
chaser thereof  for  the  sum  of  £2600,  payable  by  five  yearly  instalments,  in  the 
manner  prescribed  by  the  Ordinance  of  1833. 

On  tin'  L8th  of  December,  1852,  the  second  instalment  of  the  purchase-money 
due  by  the  deed  of  sale  of  the  7th  of  January,  1852,  became  exigible,  but  default 
was  also  made  in  payment.  As,  however,  Woodyear  had  repeatedly  promised  that 
funds  would  be  provided  in  a  short  time  for  payment,  not  only  of  the  condemna- 
tions already  obtained,  but  also  of  this  last-mentioned  instalment,  and  that  negotia- 
tions  wen-  pending  for  the  raising  of  such  funds,  and  that  they  would  be  im- 
mediately remitted,  the  trustees  thought  it  prudent  to  afford  him  the  time  he  asked 
for  Liquidation  of  his  debt,  and  in  consequence  abstained  from  all  legal  proceedings 
during  thai  time,  but  the  ultimate  period  fixed  upon  by  Woodyear  for  fulfilling  his 
promise  having  arrived,  namely,  the  21st  of  April,  1853,  it  then  happened  that  only 
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£600  was  remitted,  and  that  even  that  sum,  in  consideration  of  which  the  trustees 
would  have  granted  further  delay,  was  diverted  from  its  destination  by  the  agents 
of  Woodyear  and  appropriated  to  other  purposes,  so  that  no  alternative  remained 
to  the  trustees  but  to  enforce  by  legal  means  the  payment  of  their  claim. 

After  further  delay  had  been  granted  to  Woodyear  by  the  trustees  for  payment, 
but  without  suc-[475]-cess,  Goodman,  on  the  3rd  of  May,  1853,  as  one  of  the  trustees, 
and  as  attorney  in  the  Island  of  his  co-trustees,  filed  a  petition  in  the  Royal  Court 
against  Woodyear  and  his  wife  as  principals,  and  the  Appellant,  Charles  de  Brettes, 
as  surety.  The  petition  set  forth  the  facts  above  stated,  and  alleged  that,  under 
the  covenant  before-mentioned,  the  Appellant  stood  to  the  Plaintiffs  as  debtor  and 
sole  obligor  for  the  sum  of  £1281,  being  in  terms  and  meaning  tantamount  to  a 
covenant  of  "  solidarite  "  in  a  French  deed ;  and  that  as  the  security  had  been 
granted  moreover  ad-vnstar  of  that  precedently  given  in  Court  by  him  for  the 
second  instalment  of  the  judicial  sale  of  the  6th  of  August,  1851,  it  necessarily 
followed  that  the  obligation  of  the  surety  was  intended  in  this  case  as  a  joint  one 
with  that  of  the  principal  debtors,  and  to  have  the  same  force  and  effect  as  a 
judicial  cautionary  bond  granted  in  terms  of  the  6th  clause  of  the  Ordinance  of 
the  2nd  of  January,  1833,  and  in  conclusion  prayed  that  the  Court  would  summons, 
first,  Woodyear  and  his  wife,  both  represented  in  the  Island  of  St.  Lucia  by  Oscar 
Lafitte  by  substitution  from  Loustau,  then  absent  from  the  Island ;  secondly,  the 
Appellant,  as  security  and  caution  of  Woodyear  and  wife;  that  they  might  be  ad- 
judged and  condemned  jointly  and  severally,  in  solidum-,  and  pay  the  Plaintiffs 
the  sum  of  £1281  sterling,  amount  in  principal  and  interest  of  the  second  instal- 
ment of  the  purchase-money  or  price  of  the  Union  estate,  together  with  legal 
interest  on  the  principal  sum  of  £1220,  and  on  the  sum  of  £61,  and  costs  of  suit, 
but  without  prejudice  to  the  Plaintiffs'  lien  created  by  the  deed  of  the  7th  of 
January,  1852. 

To  this  petition  the  Appellant  alone  appeared,  Mr.  [476]  and  Mrs.  Woodyear 
being  absent  from  the  Island,  and  by  his  pleas  and  answers  contended,  that  his 
security  was  not  intended  to  be  a  solidary  one ;  and  he  pleaded,  first,  that  as  there 
was  no  representation  of  the  principal  debtors  before  the  Court,  he,  as  an  accessory 
and  not  a  solidary  obligor,  could  not  have  sued  without  them  ;  secondly,  that  there  was 
a  latent  nullity  in  the  deed  of  sale  of  the  7th  of  January,  1852,  which  operated  as 
a  perfect  bar  to  the  action,  that  deed  reciting  that  Loustau  was  the  mandatory  of 
both  Mr.  and  Mrs.  Woodyear,  whereas  Mrs.  Woodyear  was  no  party  to  the  power 
of  attorney  to  Loustau  to  act  for  her,  and  who,  therefore,  was  never  that  principal 
obligor  whom  he  meant  to  give  security  for ;  thirdly,  that  as  the  cautioner  or 
surety  was  bound  for  a  principal  debtor,  he  would  not  be  bound  when  the  principal 
debtor  never  was  so,  or  had  ceased  to  be  so;  citing,  in  support  of  this  plea,  Dig. 
lib.  46,  tit.  i.,  1.  17;  Pothier,  Traite  des  Obligations,  Pt,  II.,  ch.  vi.,  cl.  366;  and 
fourthly,  that  his  security  for  the  second  instalment  in  the  deed  of  7th  of  January. 
1852,  had  been  cancelled  by  the  fact  of  the  vendor's  having  taken  back  the  subject 
sold  before  the  maturity  or  exigibility  of  such  security. 

After  this  plea  the  Respondents  discontinued  the  suit  as  against  Mrs.  Woodyear, 
retaining  Mr.  Woodyear  and  the  Appellant  as  Defendants. 

A  replication  was  filed  by  the  Respondents  to  the  pleas  and  answer  of  the 
Appellant,  in  which  they  insisted  that  as  the  existence  and  validity  of  Woodyear's 
obligation  was  not  impeached  by  the  Appellant,  his  liability  still  subsisted  as  the 
surety  of  Woodyear,  although  it  ceased  to  exist  as  an  accessory  to  the  liability  of 
his  wife. 

[477]  The  Appellant,  on  the  6th  of  June,  1853,  filed  additional  pleas  and  defences 
in  answer  to  the  relinquishment  of  the  suit  against  Mrs.  Woodyear  by  the  Re- 
spondents, in  which  he  urged  (infer  alia),  that  the  Respondents,  by  abandoning 
their  right  of  action  against  Mrs.  Woodyear,  had  put  him  in  a  worse  position,  as 
there  were  no  longer  two  persons  cumulatively  guaranteed  by  him,  consequently 
he  was  discharged  from  the  deed  and  from  the  obligation  in  it. 

The  case  was  argued  and  considered  by  the  Royal  Court.  Judgment  was 
delivered  on  the  18th  of  October,  1852,  by  his  Honor,  John  Porter  Athill,  who,  after 
stating  his  reasons  at  large,  and  that  there  had  been  misrepresentation  and  fraud 
by  the  false  averment  that  Mrs.   Woodyear  had  appointed  Loustau  her  attorney, 
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and  also  thai  the  "Ad  of  desistmetU"  against  -Mrs.  Woodyear,  by  depriving  the 
Lppellanl  of  his  remedy  againsl  her,  relieved  him:  and  that  by  the  judicial  Bale 
Union  estate,  after  the  nonpayment  of  the  first  instalment  ol  the  purchase- 
money,  the  Plaintiffs  had  lost  and  forfeited  their  remedy  against  the  Appellant  as 
surctv:  gave  judgment  for  the  Appellant,  for  setting  aside  and  discharging  him 
from  the  suretyship  which  he  entered  into  under  the  deed  of  the  7th  of  January, 
and  all  liability,  or  alleged  liability,  in  respect  to  or  resulting  therefrom. 
And  as  regards  the  'principal  Defendant.  Edward  Lumley  Woodyear,  the  Court 
gave  judgmenl  againsl  him  in  the  manner  and  form  prayed  for,  condemning  him, 
according  to  the  practice  of  the  Court,  to  pay  all  costs  of  suit  whatsoever  without 
prejudice  to  the  rights  of  the  Plaintiffs,  as  privileged  hypothecary  creditors  of  the 
Union  estate,  reserving  also  to  them  all  personal  recourse  against  the  Defendant, 
[478]  Woodyear,  for  the  balance  due  by  him  of  the  price  of  the  estate,  and  all  rights 
and  remedies  whatever,  whether  in  the  Colony  or  elsewhere,  against  all  and  any 
parties  not  then  before  the  Court,  by  whom  or  through  whose  acts  or  agency  the 
•ndents  might  have  sustained  any  wrong  or  injury  in  the  premises. 

The  Respondents  appealed  to  the  Supreme  Civil  Court  in  the  Island  from  so 
much  of  The  decree  as  discharged  the  Appellant  for  his  liability  as  surety. 

The  appeal  was  fully  argued  and  considered  by  the  appellate  Court.  The  judg- 
ment of  the  Court  was  pronounced  by  the  Chief  Justice,  Sir  Robert  Boucher  Clarke, 
the  presidi  ,  on  the  5th  of  November,  1853,  and  he  reversed  so  much  of  the 

of  the  Court  below  as  relieved  and  exonerated  the  Appellant  from  his  cove- 
nant as  surety.  The  material  part  of  this  judgment  was  in  these  terms  : — "  The  prin- 
cipal objections  taken  in  argument,  and  the  ground  relied  on  by  the  Court  below  for 
this  decision,  is  the  fact  that  De  Brettes  became  surety  for  Edward  Lumley  Wood- 
year  and  wife,  through  the  agency  of  Loustau,  while  the  power  of  attorney  to  him 
was  from  Edward  Lumley  Woodyear  alone,  and  contained  no  authority  on  behalf 
of  the  wife. 

"  The  first  and  simple  question  then  to  consider  is,  whether  by  the  French  law, 
where  a  person  at  the  instance  of  a  third  party,  and  believing  that  that  party  has 
power  from  both  husband  and  wife,  becomes  security  for  both,  has  a  right,  upon  its 
appearing  that  there  was  no  authority  from  the  wife,  to  be  discharged  from  the  whole 
of  his  obligations  :  and  I  am  of  opinion  that  the  want  of  authority  on  the  part  of 
the  wife,  while  it  at  once  frees  her  from  all  obligation  as  principal,  and  consequently 
the  surety  from  liability  [479]  on  her  behalf,  does  not  discharge  the  suretyship 
which  has  lawfully  and  bona  fide  been  contracted  by  the  husband. 

"But  the  decision  of  the  question  before  me  cannot  be  properly  made  on  this 
Bingle  point  of  law.  The  obligations  which  De  Brettes  contracted  when  he  became 
surety  must  be  determined  by  the  terms  of  the  covenant  he  entered  into  for  that  pur- 
ind  the  motives  and  considerations  which  led  to  it.  On  looking  to  the  words  of 
the  covenant,  it  will  be  found  that  he  voluntarily  offers  and  binds  himself  to  be  a 
good  and  valid  surety,  not  merely  for  Mr.  and  Mrs.  Woodyear,  and  only  to  answer 
for  their  joint  default,  but  he  contracts  '  in  the  same  way  and  like  manner  as  if  he 
was  himself  the  debtor  and  sole  obligor.'  Those  are  the  words  he  uses,  and  they 
cannot  be  permitted  to  become  inoperative,  nor  can  they  be  considered  otherwise 
than  pregnant  with  meaning:  for  it  is  to  be  remembered  that  by  giving  this 
security  he  procured  a  release  from  an  obligation  of  the  like  nature,  and  very  nearly 
of  the  same  amount,  which  he  had  contracted  for  the  very  same  parties  under  the 
judicial  sale  of  the  6th  of  August.  1851. 

"  It  is,  however,  to  be  collected  from  the  tenor  of  the  decree  of  the  Court  below, 
that,  in  its  opinion,  De  Brettes  ought  to  be  exonerated  from  the  liabilities  of  the 
deed  of  7th  of  J  inuary,  1852,  because  of  the  fraud  practised  upon  him — the  fraudu- 
lent misrepresentation,  as  it  Is  termed,  of  the  parties.  I  certainly  think  it  much 
to  be  regretted  that,  in  accordance  with  what  I  learn  from  the  Registrar  was  for- 
merly the  practice  of  the  Royal  Court.  Loustau,  when  he  appeared  before  it  so  far 
back  as  the  6th  of  August.  1851,  and  was  permitted  to  become  the  purchaser  of  the 
Union  [480]  estate  for  Woodyear  and  wife,  as  their  duly  authorised  agent,  was 
•  iot  called  upon  to  produce  his  power  of  attorney.  Had  this  been  done,  much  liti- 
gation might  have  been  prevented;  and  I  cannot  too  strongly  express  my  hope 
that  a  return  to  thai   wholesome  practice,  under  the  authority  of  a  Rule  of  Court, 

380 


DE  BRETTES  V.   GOODMAN  [1855]  IX  MOORE,  481 

may  very  speedily  take  place,  and  that  no  one  shall  in  future  be  allowed  to  bid  at 
judicial  sales  for  absent  parties  who  does  not  at  the  time  produce  and  authenticate 
a  sufficient  authority  to  do  so. 

"  But  I  confess  I  have  not  been  able  to  discover  any  fraud  in  these  transactions, 
and  it  was  not  even  insinuated  in  argument  before  me.  I  believe  that  the  account 
given  of  the  whole  transaction  in  the  petition  of  appeal  is  correct;  and  although 
I  cannot  refrain  from  adding  that  I  think  the  Notary  was  to  blame  in  describing 
the  power  of  attorney  otherwise  than  exactly  according  to  its  tenor,  I  do  not  discover 
any  fraud  in  the  omission.  If  there  had  been  any  fraud  practised,  it  can  only 
have  been  by  Loustau  on  De  Brettes,  and  I  think  the  evidence  negatives  even  this. 
De  Brettes  on  both  occasions  comes  forward  solely  for  Loustau.  He  only  knew  him 
in  the  matter,  and  Woodyear  and  wife  only  through  him.  He  would  have  been 
equally  ready  at  Loustau's  instance  to  have  been  surety  for  the  one  as  for  both ; 
and  if  he  omitted  for  his  own  safety  to  look  into  Loustau's  authority  under  the 
power  of  attorney  to  bind  both  husband  and  wife,  and  blindly  relied  on  his  state- 
ment, the  consequences  cannot  damnify  the  trustees,  who  were  not  responsible  for 
the  mode  in  which  De  Brettes  became  surety,  who  had  the  authority  of  the  Royal 
Court  for  dealing  with  Loustau  as  attorney  for  both  husband  and  wife,  and  whose 
only  duty  when  De  Brettes  vo-[481]-luntarily,  as  the  deed  avers,  came  forward  to 
guarantee  them  the  payment  of  the  second  instalment  on  obtaining  a  release  of  their 
claims  against  him  under  the  judicial  sale,  was  that  he  should  be  effectually  bound. 
It  is,  unfortunately  for  him,  too  late  now  to  plead  ignorance  of  the  power  of  attor- 
ney after  becoming  a  party  to  the  deed  of  the  7th  of  January,  1852.  That  docu- 
ment was  in  the  office  of  the  notary  before  whom  he  signed  the  deed,  and  he  had 
only  to  ask  for  its  production  to  satisfy  himself  of  its  contents.  Having  omitted 
to  do  so,  he  cannot  on  any  principle  be  allowed  to  take  advantage,  to  the  injury  of 
innocent  parties,  of  his  own  wilful  omission,  and  say  that  because  Loustau  had  not 
authority  from  the  wife  he  is  absolved  from  liability  on  his  own  undertaking  to 
the  trustees,  which  is  not  only  for  the  husband  but  himself  individually,  also  on  a 
valuable  consideration  moving  from  the  trustees  to  him,  viz.  their  release  of  his 
liability  under  the  judicial  sale  of  the  6th  of  August,  1851.  I  consider  the  deed  of 
the  7th  of  January  in  full  force  and  effect,  and  that  so  much  of  the  judgment  of  the 
Court  below  as  relieves  and  exonerates  De  Brettes  from  his  covenant  in  that  deed 
should  be  reversed ;  and  I  reverse  the  same  accordingly,  and  grant  to  the  Appellants 
their  costs  of  appeal." 

The  present  appeal  was  brought  from  this  judgment. 

Mr.  E.  J.  Lloyd,  Q.C.,  and  Mr.  Rennalls,  for  the  Appellant. — This  judgment 
cannot  stand.  Our  first  contention  is,  that  the  Appellant  became  a  surety  for  the 
performance  of  a  contract  which  never  came  into  operation.  A  contract  of  sale 
and  purchase  is,  in  its  na-[482]-ture,  synallagmatic  and  unilateral,  and  it  is  com- 
petent to  each  party  to  make  special  stipulations  for  his  security  or  advantage. 
Pothier,  Traite  des  Obligations,  Pt.  I.,  ch.  i.,  Art.  II.,  cl.  9.  Now,  in  this  case,  the 
contract  was  subject  to  a  qualified  confirmation.  By  the  terms  of  the  deed  of  sale 
to  Mr.  and  Mrs.  Woodyear  of  the  7th  of  January,  1852,  the  perfection  of  the  contract 
was  made  to  depend  on  the  condition  that  the  sale  should  be  confirmed  by  the  two 
absent  trustees  of  Todd's  settlement,  such  confirmation  to  be  produced  in  St.  Lucia 
to  the  purchasers.  But  the  deed  poll  of  the  12th  of  May,  1852,  was  not  such  as 
satisfies  the  condition.  It  cannot  be  disputed  that  the  sale  now  insisted  on,  is  to 
Mr.  Woodyear  alone,  and  did  not  receive  any  absolute  or  sufficient  confirmation 
by  the  absent  trustees  within  the  terms  of  the  agreement  of  the  18th  of  December, 
1851,  and  the  notarial  deed  of  the  7th  of  January.  The  deed  poll  contemplated  no 
other  sale  than  one  to  Mr.  and  Mrs.  Woodyear,  and  not  to  Mr.  Woodyear  alone. 
Then  as  there  was  no  contract  of  sale  to  Mr.  Woodyear.  so  perfected  by  the  trustees 
as  to  have  enabled  him  to  enforce  the  same  against  them,  it  was  contrary  to  the 
principle  of  reciprocity  and  mutuality  that  the  contract  should  be  enforced  by  the 
trustees  against  him  ;  much  less,  then,  could  they  have  any  right  against  the  Appel- 
lant, as  the  surety  for  Mr.  Woodyear  under  that  contract.  His  liability  was  in 
r  spect  of  two  persons,  but  one  only  being  liable,  he  is  discharged  as  surety.  Pothier, 
Traite  de*  Obligations,  Pt.  I.,  ch.  i.,  Art,  III.,  s.  1,  cl.  17.  If  the  parties  stood  as 
they  were  originally  represented,  we  do  not  dispute  that  he  was  liable.     Neither 
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can  the  Appellant  be  prejudiced  by  the  decree  obtained  against  Mr.  Woodyear  in 

me  of  the  trusters.  [483]  more  especially  as  that  decree  was  obtained  in  a  suit 
instituted  and  prosecuted  against  Mr.  Woodyear  when  he  was  not  in  St.  Lucia,  nor 
ented  there  by  attorney.  Buchanan  v.  Rucker  (9  East.  192).  Although  Good- 
man purchased  the  estate  at  the  judicial  sale  of  the  18th  of  December,  L851,  for 
the  trustees  of  Todd's  set tleiueiit .  in  order  to  acquire  to  them  a  valid  title  to  enable 
than  to  convey  the  estate  by  private  sale  to  Mr.  and  Mrs.  Woodyear,  yet,  in  fact,  a 
good  title  has  never  been  completed  in  the  trustees  under  the  judicial  sale,  such  as 
would  enable  them  to  transfer  the  estate  by  private  sale  to  Mr.  and  Mrs.  Woodyear 
as  purchasers. 

Again,  as  the  Appellant  entered  into  the  contract  of  the  7th  of  January,  1852, 
for  the  payment  of  the  see, md  instalment  upon  the  faith  of  the  representations 
contained  in  that  instrument  as  a  notarial  act,  and  it  appears  that  those  repre- 
sentations were  false  and  unfounded,  the  Appellant  is  therefore  not  bound  by  such 
a  contract.  So  again,  the  Appellant's  liability  was  discharged  by  the  sum  realised 
by  the  sale  of  the  whole  estat  ■.  upon  the  default  in  payment  of  the  second  instal- 
ment. If  the  Appellant  was  ever  under  any  obligation  to  the  Respondents  under 
the  deed  of  the  7th  of  January.  1852,  that  obligation  was  entered  into  by  him  as 
surety  for  Mr.  and  Mrs.  Woodyear,  and  the  action  could  only  be  a  joint  one  against 
Mr.  and  Mrs.  Woodyear  as  principals,  and  the  Appellant  as  their  surety;  and  as 
the  Respondents  desisted  front  their  suit  against  Mrs.  Woodyear,  one  of  the  prin- 
cipals, and  released  her,  they  by  so  doing  at  once  released  the  Appellant.  Pothier, 
Traite  des  Obligations,  Pt.  II.,  ch.  vi..  Art,  II.,  etc. 

[484]  Mr.  J.  Anderson.  Q.C.,  and  Mr.  Edmund  F.  Moore,  for  the  Respondents.- - 
The  ground  now  insisted  upon,  that  the  perfection  of  the  contract  being  dependent 
upon  the  condition  that  the  sale  was  to  be  confirmed  by  the  two  absent  trustees  of 
Todd's  settlement  within  a  certain  time,  and  that  there  was  no  confirmation  by  them 
within  the  time,  or  at  least  not  such  a  confirmation  as  satisfied  the  condition,  cannot 
be  entertained  by  the  appellate  Court,  it  was  not  pleaded  or  argued  in  the  Courts 
below.  The  question  must  be  decided  by  the  French  law  in  force  in  St.  Lucia, 
which  governs  the  rights  of  the  pax-ties.  By  that  law,  the  Appellant,  by  the  notarial 
deed  of  the  7th  of  January,  1852,  is  liable  as  surety  for  the  amount  claimed  by  the 
action,  for  although  the  contract  of  sale  to  Woodyear  and  wife  w7as  void,  quoad  the 
wife,  yet  the  contract  subsists,  and  is  in  full  force  against  Woodyear,  and  the  Appel- 
lant's obligation  as  surety  being  in  sjIk/o,  is  indivisible,  he  is  not  exonerated  or 
discharged  from  his  surety  for  Woodyear  for  the  performance  of  his  obligation, 
namely,  the  payment  of  the  second  instalment  of  the  purchase-money.  If  the  pur- 
chase wras  by  two  persons,  and  one  is  discharged,  the  other  is  still  bound.  Troulli.-r, 
Droit  Civil  Francais,  No.  713.  Domat,  Lois  GimUs,  B.  i.  tit.  2,  s.  1,  No.  9,  ib.  B. 
iii.  tit.  4,  s.  2.  §  7.  Pothier,  Traite  des  Obligations,  Pt.  II.,  ch.  vi.'  s.  6,  els.  409,  413. 
Independently  of  the  obligatory  effect  of  the  deed  of  sale  upon  the  Appellant  as 
surety,  he  voluntarily  bound  himself  to  answer  their  default  in  payment  of  the 
second  instalment,  the  amount  sued  for,  in  the  same  manner  as  if  he  himself  was  the 
sole  debtor  and  obligor,  and  we  submit  that  upon  that  ground  he  would  be  liable 
for  the  amount  of  the  instalment.  The  sale  of  the  [485]  Union  estate  was  a  judicial 
act  of  the  Royal  Court,  Loustau  purchasing  the  estate  in  Court  as  attorney  for  Wood- 
year  and  wife;  even  though  Loustau  did  act  without  the  authority  of  Mrs.  Wood- 
year,  yet  the  Appellant  cannot,  on  that  account,  as  against  the  Respondents,  to 
whom  it  was  indifferent  whether  there  were  one  or  two  purchasers,  repudiate  his 
liability,  on  the  ground  that  Loustau  deceived  him.  There  was  no  fraud  which 
could  furnish  -round  for  impeaching  this  contract.  Pothier,  Traite  des  Obliga- 
tions, Pt.  I.,  ch.  i.,  Art.  III.,  s.  :;.  pi.  31,  32.  Stone  v.  Gompton  (5  Bing.  N.C.  142, 
156),  shows  what  kind  of  fraud  it  is  that  avoids  a  surety's  liability.  Here  the  power 
of  attorney  was  believed  and  acted  upon  as  if  it  came  from  Woodyear  and  his 
wife  to  Loustau,  and  was  registered  by  the  official  officer  of  the  Court.  Indeed  it 
made  no  difference,  for  by  the  law  of  St.  Lucia,  which  is  the  Goutume  de  Paris,  the 
wife  was  incapacitated  from  entering  in  fact  into  contracts  or  other  acts  by  which 
she  might  incur  obligations  or  liabilities  without  her  husband's  authority.  Pothier, 
Traiti  ,l>  la  Puis  <ki  Majri,  Pt.  I.,  n.  33.  Ord.  17.".  I.  Art.  9.  Code  Civil,  Art.  93  1." 
1   Burges'  Comm.  on  Col.  and  For.  Law,  p.  213.     It   was  the  duty  of  the  Appellant 

382 


DE  BRETTES  V.   GOODMAN  [1855]  IX  MOORE,  486 

before  lie  became  surety  to  have  satisfied  himself  as  to  the  sufficiency  of  the  autho- 
rity ;  he  cannot  now  take  advantage  of  his  own  laches. 

The  Lord  Justice  Knight  Bruce. — This  appeal  has  arisen  upon  a  suit  instituted 
in  the  Royal  Court  of  St.  Lucia  by  the  Respondents  for  the  recovery  against  the 
Appellant  of  a  sum  of  money  which  they  allege  to  be  due  from  him  to  them.  He 
[486]  denied  the  debt,  and  defended  the  suit,  which  the  Royal  Court  determined  in 
his  favour.  The  Respondents  apjiealed  to  the  Supreme  Court  of  Civil  Justice  of  the 
Island,  and  the  Suj^reme  Court,  differing  from  the  Royal  Court,  decided  for  the 
present  Respondents,  which  brought  the  Appellant  here ;  and  the  point  to  be  decided 
is  one  of  debt  or  no  debt,  from  the  Appellant  to  the  Respondents. 

The  controversy  arose  thus: — A  gentleman  of  the  name  of  Todd  was  the  pro- 
prietor of  an  estate  in  the  Island  of  St.  Lucia  called  the  Union  estate,  and  on  his 
marriage,  in  the  year  1845,  he  charged  it  in  favour  of  the  trustees  of  his  marriage 
settlement  for  the  benefit  of  his  wife  and  children,  with  the  sum  of  £6000  payable 
at  a  certain  time.  The  time  arrived,  the  money  was  not  paid,  and  the  trustees  con- 
sidered it  their  duty  to  institute  proceedings  in  the  Island  against  the  estate  for 
the  recovery  of  the  sum  charged  upon  it.  The  suit  for  the  purpose  ended — if  that 
term  may  be  used — in  a  decree  or  sentence  for  sale,  and  a  sale  accordingly  took 
place,  judicially,  in  the  month  of  August,  1851.  At  that  sale  the  estate  was  bought 
by  a  gentleman  of  the  Island  of  the  name  of  Loustau,  not  in  his  own  name,  nor  on 
his  own  behalf,  but  in  the  name  and  on  behalf  of  an  English  gentleman  and  his  wife, 
a  French  lady,  both  resident  and  probably  domiciled  in  the  south  of  France.  The 
purchase-money  amounted  to  £5500,  and  according  to  a  course  which  seems  usual 
and  recognised  in  the  Island,  was  to  be  paid  by  five  instalments  in  five  years,  and 
for  the  second  of  these  instalments,  according  to  a  course  which  seems  also  to  be 
usual,  a  surety  was  required.  It  seems  probable  that  Loustau  had  to  find  the 
security,  and  probably,  therefore,  at  his  in-[487]-stance  it  was  that  De  Brettes,  a 
gentleman  of  the  Island,  the  Appellant  here,  became  surety  on  that  occasion  for  the 
payment  of  the  second  instalment. 

The  time  for  paying  that  second  instalment  however  never  arrived,  for  there 
was  default  in  payment  of  the  first,  in  consequence  of  which  default  the  Provost 
Marshal  entered,  and  a  re-sale  was  directed  at  the  risk  of  the  defaulting  purchasers, 
or  alleged  purchasers,  namely,  Mr.  and  Mrs.  Woodyear. 

After  this  course  had  been  taken,  a  negotiation  was  entered  into  which  pro- 
duced two  documents,  which  I  shall  immediately  have  occasion  to  mention.  Before 
doing  which  it  may,  however,  be  right  to  notice  the  position  in  which  the  trustees 
of  the  settlement,  who  are  in  fact  the  Respondents  here,  and  who  have  procured  the 
sale  in  the  Island  for  the  purpose  of  raising  the  £6000,  stood.  The  trustees,  the 
Respondents,  are  Mr.  Goodman,  Captain  Pryce,  and  Mr.  Palmer.  Of  these  three, 
Captain  Pryce  and  Mr.  Palmer,  two  of  the  original  trustees,  have,  so  far  as  appears, 
uniformly  been  resident  in  England ;  it  does  not  seem  that  either  of  them  was  at  any 
time  at  St.  Lucia.  The  third  trustee  was  originally  a  gentleman  named  Todd,  a 
relation,  probably,  of  the  husband,  for  whom  was  substituted  the  Respondent,  Cood- 
man,  now  forming  with  Palmer  and  Captain  Pryce  the  body  of  the  trustees.  Good- 
man was  resident  in  the  Island,  and  held  a  power  of  attorney  from  the  other  trustees, 
which  power  of  attorney  he  had  held  indeed  before  he  became  a  trustee,  and,  after 
he  was  appointed,  continued  to  hold. 

In  this  state  of  things,  Goodman  being  the  only  person  acting  for  the  trustees 
in  the  Island,  and  Loustau  being  the  only  person  there  acting,  or  professing  [488] 
to  act,  for  Mr.  and  Mrs.  Woodyear,  a  re-sale  having  been  directed,  two  instruments 
were  entered  into.  To  the  first,  De  Brettes,  who  had  become  a  surety  for  the  pay- 
ment of  the  second  instalment  upon  the  purchase,  was  not  a  party.  It  would  appear, 
however,  that  he  became  associated  with  such  second  instalment  in  a  manner  that  I 
shall  presently  have  occasion  to  state. 

The  agreement,  to  wmich  De  Brettes  was  not  a  party,  was  dated  the  18th  of 
December,  1851,  between  Goodman,  for  himself  as  one  of  the  trustees  of  the  marriage 
settlement  and  for  the  other  two  trustees,  of  the  one  part,  and  Loustau,  for  and  on 
behalf  and  as  attorney  of  Woodyear  and  wife,  of  the  other  part.  It  is  in  these 
wmds: — "First.  It  is  agreed  that  should  the  above-mentioned  trustees  buy-in  the 
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Union  estate,  th<  property  of  Melcher  Garner  Todd,  now  about  to  be  resold  in 
presence  of  the  Royal  Court  [having  been  re-entered  upon  by  the  Provost  Marsha] 
in  default  of  payment  of  the  firsl  instalment  of  the  purchase-money  by  Mr.  and  Mrs. 
Woodyear],  Goodman,  for  himself  and  his  co-trustees,  binds  himself,  and  they  shall 
ho  bound,  to  sell  and  transfer  the  estate  to  Woodyear  and  wife,  who  shall  be  bound 
t(,  purchase  I  as  it  thru  stands  b»r  the  sum  or  price  of  £6100  sterling,  pay- 

able  by  five  equal  instalments."     This  sum,  it  will  he  observed,  exceeded  the  price 

lined  at  the  first  and  ineffectual  sale.  "  Second.  Of  the  amount  of  the  first  in- 
stalment above-mentioned,  the  purchasers  pay  down  t:G00  sterling  immediately, 
or  in  such  manner  and  at   su  I  as  would  satisfy  the  privileged  creditors  for 

legal  and  other  liens,  which  might  take  precedence  and  priority  over  the 

claim  of  the  trustees,  according  to  the  scheme  of  ranking  to  be  made  in  that  behalf, 
and  so  that  the  [489]  trustees  be  kept  harmless  by  such  creditors  ;  and  if  there  shall 
be  anv  balance  due  on  the  aforesaid  6600  sterling  after  paying  the  creditors,  such 
balance  shall  be  paid  within  six  months.  Third.  The  balance  of  the  first  instalment, 
amounting  to  £620,  shall  be  paid  with  interest  from  the  18th  day  of  December  in- 
stant, within  sis  months  from  that  date;  and  the  four  other  instalments,  each  of  the 
sum  of  £1220  sterling,  shall  be  paid  respectively  in  one,  two,  three,  and  four  years, 
from  the  aforesaid  day  of  December  instant,  with  interest  on  each  instalment,  as 
provided  by  the  Ordinance  of  the  2nd  day  of  January,  1833.  Provided  always, 
that  the  purchaser  shall  not  be  required  to  pay  any  other  sum  except  that  of  £600 
inbefore  mentioned,  before  the  sale  hereinbefore  mentioned  shall  have 
been  ratified  and  confirmed  as  is  hereinafter  agreed.  Fourth.  The  trustees  shall 
nave  and  retain  their  lien,  privileged  hypothec  of  vendors  on  the  Union  estate, 
until  the  entire  and  final  payment  of  the  purchase-money  and  interest  as  herein- 
before agreed  to  be  paid,  and  the  purchaser  shall,  in  addition,  grant,  for  further 
gua  i  :.ntee  of  such  payment,  securities  for  the  first  and  second  instalments  of  the  said 
price  of  sale:  that  is  to  say,  the  purchaser  shall  procure  the  personal  guarantee 
ami  caution  of  F.  Loustau,  Es<p,  for  the  first  instalment,  and  that  of  Charles  de 
Brettes,  Esq.,  for  the  second  instalment  ;  and  this  last-mentioned  security  having 
been  already  granted  by  Mr.  De  Brettes  on  a  former  purchase,  since  rescinded,  of 
the  said  estate,  his  security  shall  be  confirmed,  and  extended  so  as  to  meet  the  exi- 
gencies of  the  present  agreement  according  to  the  true  intent  and  meaning  there- 
of." And  then  follows  a  clause  which,  in  the  judgment  of  their  Lordships,  is  [490] 
of  great  weight  and  importance  in  this  controversy.  %  "  Fifth.  Doubts  being  enter- 
tained as  lo  the  sufficiency  of  the  powers  granted  to  the  said  John  Goodman,  Esq., 
by  his  co-trustees,  in  respect  of  the  intended  sale,  it  is  agreed  that  steps  shall  be  taken 
towards  obtaining  within  six  months  from  the  date  hereof  the  ratification  and  con- 
firmation of  such  sale  by  the  two  other  trustees;  and  should  the  said  trustees,  or 
either  of  them,  refuse  or  neglect  to  grant  or  send  out  such  ratification  and  con- 
firmation, it  is  agreed  that  the  said  John  Goodman  shall  in  nowise  be  responsible  for 
such  refusal  or  neglect  ;  but  as  there  are  reasonable  grounds  for  expecting  that 
one,  at  least,  of  the  1  wo  aforesaid  trustees  will  readily  consent  to  and  concur  in  the 
preseni  agreement,  it  is  hereby  agreed  that  the  said  John  Goodman,  jointly  with  the 
consenting  and  concurring  trustee,  shall  make  such  application  to  the  Royal  Court 
of  this  Island  as  may  beconc  necessary  for  obtaining  a  Judge's  order  dispensing  with 
the  consent  and  concurrence  of  the  third  trustee  in  the  premises.  Sixth.  And  if, 
contrary  to  just  expectation,  the  sale  cannot  be  confirmed  either  by  or  without  the 
consent  and  concurrence  of  both  the  absent  trustees,  the  purchasers  shall  retain  a 
lien  on  the  Union  estate  not  only  for  the  £600  paid  down,  but  also  for  their  lawful 
expenses  in  carrying  on  the  cultivation  of  the  said  estate." 

The  re-Sale  took  place  on  the  very  same  day  as  the  date  of  this  agreement,  namely, 
the  bSth  of  December,  L851. 

At  that  re-sale  Goodman,  on  behalf  of  the  three  trustees,  bought  in,  as  it  is  called, 
or  bought  the  Union  estate,  for  a  sum  of  £2200,  a  circumstance  which,  of  course, 
immediately  brought  into  operat  ion  [491]  this  agreement,  so  far  as  it  could  be  oper- 
ative. That  sale,  I  should  say  it  is  hardly  necessary  to  observe,  was  at  the  risk,  or 
professed  to  be  at  the  risk,  of  the  alleged  purchasers  who  had  made  default. 

Within  somewhat  less  than  a  month  afterwards  a  deed  was  executed  in  the  Island 
for  the  purpose  of  carrying  into  effeel  that  agreement,  to  which  deed  the  Appellant 
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was  a  party.  It  begins  thus :  "  Personally  appeared  John  Goodman,  acting  for  him- 
self as  one  of  the  trustees  nominated  and  appointed  in  or  pursuant  to  the  marriage 
settlement  made  on  the  6th  day  of  October,  1845,  between  Melcher  Garner  Todd  of 
Castries,  in  the  said  Island  of  St.  Lucia,  Esq.,  and  Marianne  Emelia  Frances  Pryce, 
now  the  wife  of  Melcher  Garner  Todd,  and  for  and  on  behalf  and  as  attorney  law- 
fully constituted  by  certain  letter  or  power  of  attorney,  dated  the  28th  day  of 
December,  1850,  of  Henry  Pryce,  of  Clifton,  in  the  city  and  county  of  Bristol,  in 
England,  a  Captain  in  her  Majesty's  Royal  Navy,  and  Knight  of  the  Order  of  the 
Tower  and  Sword,  and  Charles  Murray  Palmer,  heretofore  of  the  Island  of  St.  Lucia, 
but  now  of  Clifton  aforesaid,  Esq.,  the  other  trustees  of  the  marriage  settlement, 
John  Goodman  acting  as  aforesaid  of  the  one  part,  and  Francois  Loustau,  of  the 
town  of  Castries,  in  the  Island  of  St.  Lucia,  Esq.,  acting  for  and  on  behalf  and  as  the 
attorney  lawfully  constituted  of  Edward  Lumley  Woodyear,  of  the  town  of  Aix, 
'  departemeat  des  Pouches  du  Rhone,'  in  France,  Esq.,  and  Knight  of  the  Royal  and 
eminent  Order  of  Charles  the  Third  of  Spain,  and  of  Dame  Theresa  Adele  Clara  de 
Bosse  de  Bourecueil,  the  wife  duly  authorised  of  Edward  Lumley  Woodyear,  under 
a  special  and  general  letter  or  power  of  attorney,  bearing  date  the  4th  day  of  March, 
1850,  and  [492]  deposited  in  the  office  of  Jean  Paul  Leugar,  one  of  the  undersigned! 
notaries,  on  the  5th  day  of  August,  1851,  of  the  other  part."  Then  Goodman,  acting 
as  aforesaid,  sells,  assigns,  conveys,  and  confirms  to  Mr.  Woodyear  and  his  wife, 
"  both  herein  represented,  and  accepting  by  Francois  Loustau,  acting  as  aforesaid," 
the  plantation  with  its  members  and  appurtenances  herein  described,  to  hold  to  the 
said  "  Edward  Lumley  Woodyear  and  wife,  and  as  property  to  them  lawfully  apper- 
taining and  belonging,  the  said  John  Goodman  acting  as  aforesaid,  divesting  and 
disseising  himself,  as  one  of  the  trustees  of  the  marriage  settlement  aforesaid,  and 
divesting  and  disseising  Henry  Pryce  and  Charles  Murray  Palmer,  his  co-trustees, 
of  the  sugar  plantation  or  estate,"  etc.,  etc.  It  then  goes  on,  "  The  present  sale  is 
granted  as  aforesaid  for  and  in  consideration  of  the  principal  sum  of  £6100  sterling, 
lawful  money  of  Great  Britain,  with  interest  at  the  usual  and  lawful  rate  of  £5  per 
cent,  per  annum,  payable  by  five  equal  instalments  of  £1220  sterling  each,  at  the 
several  terms  and  periods  aftermentioned,  and  in  the  following  manner :  first,  on 
account  and  in  part  payment  of  the  first  instalment  the  sum  of  £600  sterling  shall 
be  paid  immediately,"  etc.,  etc.,  "  and  if  there  be  any  balance,  such  balance  shall  be 
paid  on  the  18th  of  July  next,"  which  was  the  time  fixed  for  the  payment.  And 
then  provision  is  made  for  payment  of  the  other  instalments  in  the  years  1853,  1854, 
and  1855.  Then,  after  some  other  provisions,  there  is  this  one:  "  Provided  always, 
and  it  is  hereby  specially  agreed  and  stipulated  by  and  between  the  said  parties 
hereto,  that  none  of  the  hereinbefore-mentioned  instalments,  except  the  aforesaid 
sum  of  £600  sterling,  part  of  the  first  instalment,  [493]  shall  become  payable  and 
exigible  unless  the  present  sale  and  conveyance  shall  have  been  first  ratified  and  con- 
firmed by  the  said  Henry  Pryce  and  Charles  Murray  Palmer  in  their  capacity  as 
trustees  as  aforesaid,  and  proof  in  writing  of  such  ratification  and  confirmation 
shall  have  been  produced  by  the  said  John  Goodman,  their  co-trustee,  to  the  said 
purchasers  in  this  Island  of  St.  Lucia,  according  to  the  agreement  made  in  this 
l>ehalf,  and  contained  in  a  memorandum  signed  in  duplicate  by  the  parties  to  these 
presents  on  the  18th  day  of  December  last  past,  the  said  parties  hereby  approving 
and  confirming  all  and  singular  the  covenants,  agreements,  clauses,  conditions,  and 
stipulations  in  the  said  memorandum  contained,  and  reserving  respectively  the 
full  and  entire  effect  and  operation  thereof  as  thereby  provided."  Then  provision 
is  made  for  making  Loustau  surety  for  the  first  instalment,  and  then,  for  the  first 
time,  as  far  as  this  instrument  is  concerned,  De  Brett es  becomes  surety.  "  And  to 
these  presents  personally  appeared  and  intervened  Charles  de  Brettes,  of  the  Quarter 
of  Gros  Islet,  in  this  Island  of  St.  Lucia,  Esq.,  who,  after  having  taken  communication 
and  perusal  of  these  presents,  and  especially  of  the  clause  relating  to  the  payment  of 
the  principal  sum  of  £1200  sterling,  with  that  of  £61  for  one  year's  interest  thereon, 
making  together  the  sum  of  £1281  sterling,  and  being  the  full  amount  of  the  second 
instalment  of  the  consideration  money  of  the  present  sale,  and  payable  on  the 
18th  day  of  December,  1852,  by  the  said  C.  L.  Woodyear  and  wife  unto  the  trustees 
or  trustee  for  the  time  being  of  the  marriage  settlement  aforesaid,  did  voluntarily 
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constitute  himself,  and  by  these  presents  doth  constitute  himself,  as  personal  security 

and  caution  [494]  for  the  said  K.  L  Wbodyear  and  wife  towards  the  trustees  or 

trustee  for  the  time  being  of  the  marriage  settlement  aforesaid  for  the  payment  of 

the  total  sum  of  £1281  Bterling,  being  the  full  amount  of  the  second  instalment  of  the 

consideration  money  of  this  present  sale,  and  payable  <>n  the  18th  day  of  December, 

ovenanting  and  agreeing  that  the  said  security  shall  be  good  and  valid  against 

him.  the  said  Charles  de  Brettes.  in  the  same  way  and  like  manner  as  if  he  was  himself 

the  debtor  and  sole  obligor,   under  the  express  proviso   and  condition  especially 

ed,  that  the  said  security  hereby  given  by  the  said  Charles  de  Brettes  shall  not 

nsidered    as.    and   shall    not    have   the   effect   of,    a   mortgage    upon   his   real 

property." 

In  pursuance,  or  supposed  or  alleged  pursuance,  of  the  condition  contained  in 
these  instruments  as  to  the  ratification  of  the  trustees  resident  in  England,  a  deed 
was  executed  in  England  by  Captain  Pryce  and  Mr.  Palmer  in  the  month  of  May, 
1852.  It  contains  recitals  of  sufficient  length  and  particularity,  and  among  them, 
as  it  happens,  a  recital  of  certain  allegations  made  by  Paret,  an  advocate  of  St. 
Lucia,  in  advices  from  the  Island  as  to  the  circumstances  which  had  taken  place 
including  the  substance  of  what  I  have  before  referred  to,  and  mentioning 
the  sale  to  Mr.  and  Mrs.  Woodyear.  the  default,  the  resale,  the  purchase  by  Goodman 
for  the  £2200,  the  new  purchase,  the  agreement,  and  the  deed  of  the  7th  of 
January.  L85-2.  It  then  recites,  that  Captain  Pryce  and  Mr.  Palmer,  "being 
resident  in  England,  have  no  personal  knowledge  of  the  several  sales,  purchases, 
agreement,  or  deed  of  sale  so  alleged  and  stated  as  aforesaid,"  etc.,  etc.,  "  but  upon 
the  faith  of  the  [495]  correctness  of  the  said  several  allegations  and  statements 
they  are  willing,  so  far  as  they  lawfully  and  equitably  can,  and  as  such  trustees  as 
aforesaid  properly  ought,  to  ratify  and  confirm  in  manner  thereinafter  mentioned, 
and  subject  to  the  several  provisoes  thereinafter  contained,  the  said  alleged  sale 
of  the  estate  called  the  Union  estate  to  the  said  E.  L.  Woodyear  and  Theresa  Adele 
Clara  de  Bosse  du  Bourecueil,  his  wife,  for  the  aforesaid  sum  of  £6100  sterling, 
and  upon  the  terms  in  regard  thereto  thereinbefore  mentioned  or  referred  to," 
etc.  "  Now,  be  it  known,  that  they,  Henry  Pryce  and  Charles  Murray  Palmer,  as 
far  as  they  lawfully  and  equitably  can,  approve,  ratify,  and  confirm  the  aforesaid 
instrument  or  alleged  deed  of  sale  and  conveyance  of  the  7th  day  of  January,  1S52, 
and  they  authorise  all  proper  instruments  to  give  effect  to  it  as  fully  and  effectually 
in  every  respect  as  if  the  conveyance  of  the  estate  to  Mr.  and  Mrs.  Woodyear  had 
been  originally  signed  and  executed  by  them,  H.  Pryce  and  C.  M.  Palmer,  and  it 
was  hereby  expressly  declared  by  Captain  Pryce  and  Mr.  Palmer,  that  they  would 
not  be  responsible  for  or  in  respect  of  the  purchase,  nor  for  any  money  which  may 
have  been  paid,  in  case  any  money  should  have  been  paid." 

Now,  on  looking  at  the  very  anxious  and  minute  and  particular  guards  and 
fences  contained  in  this  instrument,  which  equal  in  minuteness  almost  anything  of 
the  kind  I  have  ever  read,  and  looking  at  the  provisions,  so  far  as  they  are  known 
to  us  of  the  marriage  settlement,  of  which  these  gentlemen  are  the  trustees,  it  is  not 
clear  to  their  Lordships  that  this  very  singular  instrument  amounted  in  any  sense 
to  any  ratification  at  all.  If  it  did  not,  there  is  of  course  [496]  an  end  of  the  case, 
but  their  Lordships  do  not  wish  the  case  should  be  decided  upon  that  point.  They  are 
willing  to  consider  in  favour  of  the  Respondents,  that  these  guards  and  fences  were 
out  of  the  case,  or  amounted  to  nothing,  and  that  this  was  a  ratification  of  the  sale 
to  Mr.  and  Mrs.  Woodyear. 

It  is  now  necessary  to  look  back  to  the  agreement  of  December,  1851,  and  to  the 
fifth  clause  of  that  agreement  which  I  have  already  mentioned.  Their  Lordships 
have  had  under  their  careful  consideration  that  clause,  and  they  are  of  opinion, 
that  the  true  construction  and  effect  of  it  was.  and  is,  that  the  transaction  should 
be  confirmed  by  the  trustees,  and  effectually  confirmed  within  six  months,  although 
the  expressions  are  "steps  shall  be  taken  towards  obtaining  within  six  months 
from  the  date  thereof  the  ratification  and  confirmation  of  the  sale."  They  are  of 
opinion  thai  the  sale  was  required  by  this  clause  to  be  ratified  and  confirmed 
within  six  months,  and  that  the  meaning  of  that  clause  was  not  merely  a  formal, 
not  merely  a  verbal  ratification,  but  that  the  true  meaning  of  the  clause,  as  a  clause 
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to  be  construed  in  this  instrument  and  with  the  rest  of  the  contents  of  the  instru- 
ment, was,  that  within  six  months  the  sale  should  become  to  all  intents  and  purposes 
a  binding  sale  upon  the  three  trustees,  absent  as  well  as  present,  and  that  it  should 
be  as  effectual  against  them  as  if  they  themselves  had  made  it  effectual  against 
them,  and  effectual  in  favour  of  Mr.  and  Mrs.  Woodyear,  as  well  as  against  them 
both  in  respect  of  the  liability  which  by  the  law  of  France  each  of  them,  the  husband 
and  wife,  purported  to  be  placed  under,  and  would  be  placed  under,  as  purchasers. 
[497]  It  remains  to  be  considered  whether  the  sale  did  in  this  manner  become 
binding  on  the  three  trustees.  For  that  purpose  it  is  necessary  now  to  look  at 
some  facts  which  I  have  not  hitherto  noticed.  It  seems  (it  is  difficult  to  account  for 
such  a  course  of  conduct,  not  intended,  I  dare  say,  but  whether  or  not  intended,  it 
is  difficult  to  account  for  the  existence  of  such  facts  as  those,  in  the  existence  of 
which  we  are  compelled  by  the  evidence  to  believe,)  that  the  power  of  attorney 
under  which  Loustau  acted,  was  a  power  of  attorney,  not  from  Mr.  and  Mrs.  Wood- 
year,  nor  professing  to  be  so,  but  a  power  of  attorney  from  Mr.  Woodyear  alone, 
and  there  seems  to  have  been  no  other  ground  or  reason  for  associating  Mrs.  Wood- 
year  with  the  power,  as  far  as  the  allegations  and  proceedings  in  St.  Lucia  went, 
than  this,  that  she  and  her  dotal  property  happened  to  be  mentioned  in  a  part  of 
the  instrument,  that  there  seems  extra  the  instrument  to  have  been  at  some  time 
some  intention  on  the  part  of  Mr.  Woodyear  to  settle  this  property,  if  he  should 
buy  it,  upon  his  wife,  and  perhaps  to  pay  for  it  out  of  her  property.  So  it  was, 
however,  that  Loustau,  representing  this  as  a  power  enabling  him  on  behalf  of  the 
husband  and  of  the  wife  (persons  whom  we  must  take  to  have  l)een  domiciled  in 
France,  and  subject  to  the  law  of  France  as  well  as  subject  in  respect  of  this  move- 
able property  to  the  law  of  St.  Lucia),  professes  to  act  on  it,  professes  to  buy  for 
them,  in  all  the  proceedings  that  take  place  in  the  Island,  on  the  footing  of  the 
purchase  having  been  a  joint  purchase,  and,  therefore,  upon  that  footing,  he  knew 
there  was  that  liability  to  which,  under  the  law  I  have  mentioned,  a  married 
woman  may  by  certain  means  become  subjected  to:  [498]  the  liability  on  the  part 
of  Mrs.  Woodyear  and  her  property  for  the  unpaid  purchase-money,  which  would 
follow  from  such  a  state  of  circumstances  if  they  really  existed. 

This  is  the  state  of  things  communicated  to  the  English  trustees.  They  state 
their  belief  of  the  representations  made  to  them,  in  which,  of  course,  they  include 
this,  and  upon  the  faith  of  those  representations  they  execute  the  deed,  and  this 
condition  of  things  remains  not  only  to  the  end  of  the  six  months  mentioned  in 
the  agreement,  but  long  after.  Upon  looking  then  to  the  end  of  the  six  months 
and  to  the  period  immediately  preceding  it,  was  Mrs.  Woodyear  bound  by  the  sale  i 
Xo  man  can  say,  no  man  pretends  to  say,  she  was.  Mr.  Woodyear  may  probably 
have  been  bound.  It  is  however  immaterial  to  consider  whether  he  was  so  or  not. 
His  wife  clearly  was  not  bound;  and,  therefore,  clearly  was  not  liable  for  any 
portion  of  the  unpaid  purchase-rnoney.  Did  the  trustees  in  England  ever  sanction 
such  a  transaction?  Never.  It  was  never  for  a  moment  brought  under  their 
attention;  they  intended  to  confirm  a  sale  to  which  Mrs.  Woodyear  should  be  one 
of  the  parties,  and  in  which  the  liability  of  herself  and  of  her  property  should  be 
engaged,  and  they  intended  to  confirm  nothing  else.  They,  therefore,  at  the  end 
of  that  six  months  were  not  in  any  respect  or  sense  bound  by  that  transaction, 
and  at  the  end  of  the  six  months,  the  sale,  instead  of  having  been  an  effectual  sale 
by  three  to  two,  was  an  ineffectual  and  a  void  sale  by  one  to  one.  The  effect  of 
that,  therefore,  was,  that  the  express  conditions  under  which  De  Brettes  made 
himself  liable  were  not  performed,  and  in  the  judgment  of  their  Lordships  he  did 
not  in  effect  be-[499]-come  responsible  for  a  single  shilling  of  this  demand.  He 
agreed  only  to  become  conditionally  liable.  That  condition  was  not  fulfilled, 
and  he  became  absolutely  not  liable  at  all. 

This  view  of  the  matter  renders  it  wholly  unnecessary  to  give  any  opinion  upon 
certain  important  questions  which  with  propriety  have  been  raised  in  the  argu- 
ment and  which  their  Lordships  intend  to  leave  wholly  unnoticed,  so  far  as  thev 
are  concerned,  resting  their  determination  in  this  case,  resting  their  advice  to 
Her  Majesty,  upon  the  single  and,  as  they  think,  plain  and  clear  point  that  I  have 
mentioned.     The    result    is,   that   the   humble    advice   which   their    Lordships   will 

387 


IX  MOORE,   499 


DE  BRETTES  V.  GOODMAN  [1855] 


tender  to  Her  Majesty  will  be  to  restore  the  judgment  of  the  Royal  Court,  to  dismiss 
the  petition  of  appeal  to  the  Supreme  Civil  Court  of  appeal  with  costs,  and  to  give 
Q0  costs  of  the  appeal  to  tins  country  on  either  side.  Of  course  if  costs  have  been 
paid,  they  must  be  refunded. 

rMewa'  Die  tit  COLONY.  II.  PARTICULAR  COLONIES.  22.  West  Indies.  JiuJiruil 
Soli  -Purchase  Money-Surety.  Tit.  PRINCIPAL  AND  SURETY.  A.  Nature 
of  Contract      \.  When  concluded.] 
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ON  APPEAL  FROM  THE  ROYAL  COURT  OF  THE  ISLAND  OF  JERSEY. 

WILLIAM  JAMES  LE  FEUVRE,— Appellant ;  JOHN  SULLIVAN  and  ANNE  SUL- 
LIVAN, otherwise  ANNE  LE  SUEUR,— Respondents  *  [July  16  and  17,  1855]. 

In  1833,  A.,  domiciled  in  Jersey,  deposited  with  B.,  domiciled  in  England,  a 
policy  of  Insurance  effected  in  Jersey,  upon  A.'s  life,  for  the  sum  of  £499,  as 
security  for  the  sum  of  £210,  advanced  by  B.  to  him.  This  transaction  took 
place  in  England.  No  notice  of  the  deposit  was  given  to  the  Insurance 
office,  who  afterwards,  upon  a  false  representation  of  the  loss  of  the  policy, 
delivered  to  A.  a  duplicate  of  the  policy,  which,  in  1853,  he  by  deed  assigned 
to  his  wife,  (from  whom  he  had  obtained  a  judicial  sentence  of  separation  de 
biens,)  in  consideration  of  the  sum  of  £400,  alleged  to  have  been  paid  by  her 
to  him.  Notice  of  this  assignment  was  given  to  the  Insurance  Office.  A., 
or  his  wife,  paid  the  premiums  till  A.'s  death.  In  1838,  A.  became  insolvent, 
and  made  a  cessio  bonorum  of  his  property,  but  no  proof  of  B.'s  debt  was 
registered  by  him  under  A.'s  insolvency.  In  an  action  brought  in  Jersey  by 
A.'s  wife  against  the  Insurance  office  to  recover  the  amount  of  the  policy,  B. 
intervened  and  claimed  a  lien  under  the  deposit  with  him  by  A.  of  the 
original  policy.     Held : 

First,  That  as  B.'s  domicile  was  English,  and  the  contract  made  in  England,  B. 
had  by  the  English  law  a  lien  upon  the  policy  [10  Moo.  P.C.  13]. 

Second.  That  the  cessio  bonorum  made  by  A.  in  Jersey,  did  not  affect  such  lien 
[10  Moo.  P.C.  13].     But, 

Thirdly.  In  the  absence  of  evidence,  whether  the  assignment  to  A.'s  wife  was 
bona  fide,  and  for  a  valuable  consideration  without  notice  of  the  deposit  of 
the  original  policy  to  B.,  the  Judicial  Committee  reversed  the  finding  of  the 
Royal  Court  of  Jersey  in  her  favour,  and  remitted  the  cause  back  to  that 
Court  for  further  proof  upon  those  points,  with  a  declaration,  that  if  the 
evidence  established  the  title  of  A.'s  wife,  then  that  she  had  a  preferential 
title  to  B.,  but,  if  otherwise,  her  title  was  to  be  considered  as  subsequent  to 
B.'s  charge  on  the  policy  for  the  principal  and  interest  of  his  debt  [10  Moo. 
P.C.  15]. 

Costs  in  the  appellate  Court,  and  in  the  Court  below,  directed,  in  the  event  of  the 
Appellant  establishing  his  claim,  to  be  added  to  his  charge  upon  the  policy 
[10  Moo.  P.C.  17]. 

*  Present :  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  the  Lord  Justice 
Turner. 
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In  the  year  1833,  George  Francis  Sullivan,  of  the  Island  of  Jersey,  being  indebted 
to  persons  resident  [2]  in  England  in  a  sum  of  about  £270,  and  having  been  arrested 
there,  applied  to  the  Appellant,  with  whom  he  had  had  business  transactions,  to 
become  bail  for  him.  which  he  consented  to  do  on  Sullivan's  depositing  with  him, 

collateral  security,  the  register  of  a  ship  called  the  "  Wyvern*,"  belonging  to 
Sullivan,  and  then  lying  at  Southampton.  It  becoming  afterwards  necessary  to 
perfect  special  bail,  the  Appellant  and  another  became  jointly  bail  for  Sullivan. 
Further  proceedings  were  had  in  the  action,  and  in  the  end  the  Plaintiffs  agreed 
to  reduce  their  demand  against  Sullivan  to  the  sum  of  £210,  for  the  debt  and  costs, 
and  for  this  amount  the  Appellant  gave  his  acceptance.  The  bill,  however,  did 
not  appear  to  have  been  presented  to  the  acceptor  for  payment  until  after  the 
expiration  of  the  period  allowed  by  law,  nor  was  any  notice  of  the  dishonour  given 
to  the  drawer.  The  amount  being  still  due  to  the  Appellant,  Sullivan  requested  that 
the  register  of  the  "  Wyvern,"  which  he  was  desirous  of  selling,  should  be  returned 
to  him  ;  and  he  offered  to  substitute  for  such  register  a  policy  of  Insurance  on  his 
life  effected  with  the  Norwich  [3]  Union  Life  Insurance  Society  for  the  sum  of  £499. 
The  Appellant  consented  to  this  proposal,  and  received  from  Sullivan  the  policy  and 
the  receipts  for  premiums  paid,  which  were  deposited  with  the  Appellant,  as  security 
for  the  debt  of  £210,  and  interest  ;  and  he  returned  him  the  register.  No  notice  was 
given  to  the  Norwich  Union  Life  Insurance  Society  of  this  deposit. 

In  August,  1834,  the  Appellant  applied  by  letter  to  Sullivan,  then  in  the  Island 
of  Jersey,  requesting  a  remittance.  On  the  4th  of  September  following,  Sullivan 
wrote  an  answer  excusing  his  delay,  and  promising  payment,  and  at  the  same  time 
asked  to  have  the  policy  of  Insurance  returned  to  him.  The  Appellant,  however, 
refused  to  comply  with  this  request. 

In  the  previous  month  of  June  in  that  year.  Sullivan  obtained  a  separation  de 
biens,  from  his  wife.  This  separation  was  voluntary,  and  granted,  as  a  matter  of 
co  use,  by  the  Court  at  Jersey,  on  the  joint  application  of  the  husband  and  wife. 
Shortly  after  this  separation,  Sullivan  made  a  false  representation  to  the  agents  of 
the  Norwich  Union  Insurance  Society  in  Jersey,  of  having  lost  the  policy,  and  re- 
quested that  a  fresh  policy  might  be  issued  to  him.  No  inquiry  into  the  truth  of 
Sullivan's  assertion  as  to  this  pretended  loss  was  made  by  the  Society,  but  a  duplicate 
policy,  of  the  same  date,  was  delivered  to  him.  This  duplicate,  Sullivan,  by  a  deed 
dated  the  21st  of  September,  1835,  assigned  to  his  wife.  The  deed  was  as  follows  :  — 
"  Know  all  men  by  these  presents,  that  I,  George  Francis  Sullivan,  of  St.  Helier's, 
Jersey,  in  consideration  of  the  sum  of  £400,  of  lawful  money  of  Great  Britain  in 
hand,  well  and  truly  paid  by  Mrs.  Anne  Sullivan,  otherwise  Anne  Le  Sueur,  [4] 
my  wife  (separated  from  me  as  to  property),  at  or  before  the  sealing  and  delivery 
of  these  presents,  the  receipt  whereof  I  do  hereby  acknowledge,  have  assigned, 
transferred,  and  set  over,  and  by  these  presents  do  assign,  transfer,  and  set  over 
unto  the  said  Anne  Sullivan,  otherwise  Anne  Le  Sueur,  her  executors,  administrators, 
and  assigns,  a  certain  instrument,  or  policy  of  assurance,  under  the  hands  and  seals 
of  three  of  the  directors  for  the  Norwich  bunion  Life  Insurance  Society,  numbered 
9837,  and  bearing  date  the  26th  day  of  April,  1824,  and  all  interest,  benefit,  and 
advantage  to  be  had  by  me  thereby,  in  as  full,  ample,  and  beneficial  manner  as 
I  might  or  could  have  had  by  the  same;  together  with  all  powers,  remedies,  and 
means  requisite  for  setting  over,  recovering,  and  giving  effectual  releases  and  dis- 
charges for  the  sum  of  £400,  assured  by  the  said  policy,  or  any  part  thereof."  This 
deed  was  witnessed  by  two  witnesses,  but  there  was  no  receipt  clause.  Notice  of 
this  assignment  was  given  to  the  Norwich  Union  Insurance  Society.  The  premiums 
were  afterwards  paid  either  by  Sullivan  or  his  wife,  until  Sullivan's  death. 

In  is">7,  the  Appellant  being  in  Jersey,  called  at  the  office  of  the  agent  of  the 
Norwich  Life  Insurance  Society  to  ascertain  if  the  policy  on  Sullivan's  life  was  kept 
on  foot  by  payment  of  the  premiums  :  he  was  informed  that  it  was,  but  the  agent  did 
not  acquainl  bim  with  the  alleged  loss  of  the  policy,  or  of  the  issuing  of  the  duplicate 
to  Sullivan,  nor  of  the  assignment. 

In  1838,  Sullivan,  being  a  prisoner  for  debt  in  Jersey,  made  a  cessio  bononim, 
which  was  followed  up  by  an  assignment,  or  "  Derret;"  and  the  property  of  the  in- 
solvent was  made  over  to  one  Nicolle,  as  "Tenant  [5]  apres  Decret,"  or  assignee. 
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No  notice  of  these  proceedings  was  given  to  the  Appellant,  who  was  resident   in 
England. 

In  September,  1842,  Sullivan  died,  the  debt  of  £210,  with  arrears  of  interest, 
still  remaining  due  to  the  Appellant. 

In  the  month  of  June,  1843,  the  Respondent,  Anne  Le  Sueur,  commenced  pro- 
ceedings against  the  Norwich  Union  Insurance  Society,  represented  by  the  Respon- 
dent, John  Sullivan,  their  agent,  in  the  Royal  Court  of  the  Island  of  Jersey,  to 
recover  from  them  the  sum  of  £499,  the  amount  of  the  policy  on  the  life  of  her 
deceased  husband.  The  Plaintiff  founded  her  claim  on  the  above  assignment,  and  on 
the  payment  by  her  of  the  annual  premiums  which  had  accrued  since  the  date  of 
such  assignment.  The  Appellant  afterwards  put  in  a  claim,  and  was  allowed  by  the 
Court  to  intervene  in  the  suit.  The  Insurance  Society  offered  to  pay  the  amount  of 
the  policy  to  such  of  the  parties  as  should  eventually  be  found  entitled  thereto. 

On  the  4th  of  November,  1843,  the  cause  came  on,  when  the  Appellant  alleged, 
that  Sullivan  had  deposited  with  him  the  policy  for  £499,  as  also  the  receipts  for 
premiums,  as  a  security  for  his  debt  of  £210,  and  interest,  and  that  such  policy  had 
continued  ever  since  in  his  possession,  and  he  claimed  to  be  paid  the  amount  so  due 
to  him,  with  arrears  of  interest.  The  Court,  consisting  of  the  President  and  two 
Jurats,  the  inferior  number  of  the  Royal  Court,  pronounced  judgment  in  the  follow- 
ing terms  : — "  Considering  ;  First,  that  Le  Feuvre  alleges  that  the  policy  of  Insurance 
was  deposited  in  his  hands  as  pledge  and  security  for  his  claim  against  Sul-[6]-livan. 
Second,  that  the  aforesaid  debt  of  £210  sterling,  was  contracted  at  Southampton, 
in  England,  and  that  the  laws  of  that  country  recognise  and  admit  the  deposit  of  a 
title  deed,  or  contract,  or  title  to  property,  or  other  similar  document,  as  constituting 
an  hypothecation  or  equitable  mortgage,  even  when  such  deposit  is  unaccompanied 
by  any  written  documents,  and  that  the  funds  from  which  the  sum  of  £499  sterling 
(the  amount  of  the  policy  of  Insurance)  is  payable,  are  invested  in  England.  Third, 
that  although  the  right  to  the  amount  of  the  policy  of  Insurance  may  have  been 
ceded  or  transferred  to  Anne  Le  Sueur  by  means  of  a.  written  document,  that  cession 
or  transfer  took  place  previously  to  the  '  Decret  K  made  against  the  property  of  her 
deceased  husband.  Fourth,  that  the  tenant  to  the  '  Decret '  has  put  forward  no 
claim  and  commenced  no  proceeding  to  recover  the  amount  of  the  policy  of  Insurance, 
and  that  neither  Le  Feuvre,  nor  Anne  Le  Sueur,  has  made  any  claim  in  the  '  Decret ' 
to  recover  the  amount  of  their  respective  debts.  Fifth,  that  Anne  Le  Sueur,  in 
accepting  the  policy  of  Insurance,  could  not  invalidate  or  weaken  the  rights  or 
hypothecations  previously  acquired  by  other  creditors  of  Sullivan  in  such  policy, 
and  that  she,  not  having  declared  herself  tenant  to  the  '  Decret '  brought  against  the 
property  of  her  deceased  husband,  cannot  allege  the  existence  of  the  '  Decret '  to 
demand  the  nullity  of  the  claim  of  Le  Feuvre.  Sixth,  that  moreover  the  policy  placed 
in  the  hands  of  Le  Sueur  is  only  a  duplicate,  which  cannot  have  the  same  force  and 
value  as  the  original  document,  which  has  always  remained  in  the  possession  of  Le 
Feuvre.  Seventh,  that,  lastly,  it  appears  that  Sullivan  only  obtained  the  duplicate 
from  the  di-[7]-rectors  of  the  Norwich  Union  Life  Insurance  Office  by  means  of  false 
representations.  The  Court  has  allowed  Le  Feuvre  to  prove  the  facts  set  forth  in 
his  allegation."  The  effect  of  this  decision  was  to  allow  the  claim  of  the  Appellant, 
subject  to  his  establishing  the  facts  upon  which  he  founded  his  claim. 

The  Plaintiff  appealed  from  this  sentence  to  the  superior  number  of  the  Royal 
Court. 

The  inferior  number  of  the  Royal  Court  in  the  meantime  proceeded  with  the 
evidence.  In  taking  the  depositions  of  the  witnesses,  an  objection  was  made  to  the 
admission  of  the  evidence  of  a  witness  named  Newman,  on  the  ground  that  the  order 
for  taking  his  examination  before  the  officer  of  the  Court  was  irregular.  The 
judgment  of  the  Court  on  this  point  was  as  follows: — "  Upon  the  objection  of  the 
Plaintiff  to  the  admission  in  the  proceedings  of  the  deposition  of  Newman,  witness  of 
Le  Feuvre,  taken  before  the  Vicomte,  by  virtue  of  an  Act  of  the  Court  obtained  at  the 
instance  of  Le  Feuvre,  inasmuch  as  Newman  was  not  in  the  country  when  the  demand 
was  made  to  the  Court,  and  never  had  come  there.  Inasmuch  as  by  our  practice 
there  exist  but  two  cases  wherein  the  Court  delegates  to  the  Vicomte  the  authority 
to  take  the  deposition  of  a  witness,  the  case  of  approaching  departure  from  the 
island,  and  that  of  illness  preventing  the  witness  appearing  before  the  Court.     In- 
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aemuch  as  the  Act  of  the  Court  by  virtue  of  which  the  Vicomte  was  authorised  to 
take  the  deposition  of  Newman,  was  obtained  in  his  absence  from  the  country,  who, 
it  is  admitted,  had  never  been  in  it :  and  that,  moreover,  it  was  in  the  power  of  the 
party  who  railed  this  witness  to  have  made  the  demand  [8]  to  the  Court  during-  his 
residence  in  this  country.  The  Court,  by  the  casting  vote  of  the  chief  magistrate, 
has  decided  that  his  deposition,  taken  and  written  down  before  the  Vicomte,  cannot 
form  part  of  the  proceedings  "  (a). 

From  this  sentence,  be  Feuvre  appealed  to  the  superior  number  of  the  Royal 
(  Mini,  and  at  the  request  of  all  parties  the  suit  was  at  once  referred  to  the  superior 
number  of  the  Royal  Court,  and  was  heard  by  that  Court  on  the  12th  of  November, 
1ST.  1,  and  then  stood  over  to  the  19th  of  the  same  month,  when  the  Court  gave  judg- 
ment confirming  the  sentence  of  the  inferior  number,  which  had  allowed  the  inter- 
vener to  go  into  proof  of  the  facts  alleged  in  his  claim,  and  proceeded  to  hear  the 
arguments  on  the  merits  "  swr  le  fond"  At  the  hearing,  the  Plaintiff  relied  on  the 
assignment  to  her  of  the  duplicate  policy  of  insurance.  She  gave  in  evidence  the 
deed  of  assignment  of  the  policy  of  Insurance  to  herself,  in  consideration  of  a  sum 
of  £400,  but  the  attesting  witnesses  were  neither  of  them  called,  nor  was  their  absence 
explained,  neither  was  there  any  receipt  or  proof  adduced  of  the  payment  of  the 
consideration  money,  other  than  the  recital  in  the  body  of  the  deed.  The  Act  of  the 
Court,  granting  to  her  separation  as  regards  property  from  her  husband,  was  pro- 
duced, by  which  it  appeared  that  the  separation  was  accorded  on  the  joint  [9] 
application  of  the  husband  and  wife,  and  without  their  cohabitation  ceasing.  The 
proceedings  on  the  insolvency  of  Sullivan  were  also  put  in,  by  which  it  appeared 
that  he  had  made  cessio  bonorum  in  1838,  and  that  Nicolle  became  the  "Tenant 
apres  Decret,"  or  assignee,  of  the  insolvent's  property  under  the  Jersey  law,  which 
allowed  the  last  registered  creditor,  or,  if  he  declines,  such  one  prior  in  date  as  elects 
to  do  so,  to  declare  himself  tenant,  and  to  take  possession  of  the  debtors'  estate  and 
effects  on  his  undertaking  to  discharge  the  prior  incumbrances  and  claims  duly 
inserted  and  registered  against  the  insolvent.  No  claim  was  made  by  Nicolle,  as  such 
•'  Tenant  apres  Decret  "  in  the  suit. 

On  the  26th  of  November,  the  Court  pronounced  the  following  sentence:  — 
Considering,  that  Le  Feuvre  has  failed  in  the  proof  of  the  facts  set  forth  in  his 
allegation  or  claim ;  that  the  Plaintiff  is  in  possession  of  the  policy  of  Insurance  by 
virtue  of  a  regular  transfer,  and,  that  it  is  in  consequence  of  the  payments  made 
by  her  to  the  Insurance  Society  that  the  policy  has  been  kept  on  foot  until  the  decease 
of  her  husband  :  The  Court  has  disallowed  the  claim  of  Le  Feuvre,  and  has  decided 
that  the  Plaintiff  is  entitled  to  the  amount  insured  by  the  policy.  Lastly,  the  Court 
has  received  Sullivan,  as  agent  of  the  Insurance  Company,  to  bind  himself  to  the 
payment  of  the  sum  of  £199  sterling,  with  the  profits  which  may  have  accrued  upon 
the  sum  insured,  and  has  condemned  Le  Feuvre  to  the  costs."  The  Court  on  the  same 
occasion  confirmed  the  decision  of  the  inferior  number,  rejecting  the  evidence  of  the 
witness   Newman. 

From  this  sentence  the  present  appeal  was  brought,  and  now  came  on  for  hearing. 

[10]  Mr.  G.  M.  Giffard,  and  Mr.  Le  Breton,  for  the  Appellant. — Newman's 
evidence  was  improperly  rejected  by  the  Court. — [The  Respondent's  Counsel  inti- 
mated that  they  offered  no  objection  to  its  reception.] — Upon  the  main  question  at 
issue,  the  Royal  Court  has  held  that  the  Appellant  was  not  entitled  to  recover  the 
amount  claimed  by  him.  as  he  had  not  established  the  facts  set  forth  in  his  allegation. 
We  contend,  that  the  finding  of  the  Court  is  erroneous,  as  the  Appellant  satisfactorily 
established  his  right  to  be  paid  the  sum  of  £210,  with  interest,  out  of  the  sum  pay- 
able under  the  policy  of  Insurance  effected  on  the  life  of  Sullivan,  which  he  deposited 
with  him  for  the  amount  advanced  by  him.  Notice  to  the  Society  of  the  deposit  will 
be  presumed,  Gale  v.  Lewis  (9  Q.B.  Rep.  730).  In  no  circumstances  can  the  priority 
of  the  Respondent.  Anne  be  Sueur,  under  the  alleged  assignment,  prevail  against  the 

(a)  The  practice  of  the  Court  upon  this  point  has  since  been  altered  by  an  Act  of 
the  States  of  Jersey,  of  the  25th  of  May,  1852,  Art,  6.  The  admission  of  Newman's 
evidence  was  u..t  objected  to  by  the  Respondents  at  the  hearing  of  the  appeal  (see 
post  [10  Moo.  P.C.],  p.  Kl);  hut  iii  the  view  their  Lordships  took  of  the  case,  his 
test  iinoiiv  was  of  no  import  ance. 

392 


LE  FEUVKE  V.  SULLIVAN  [1855]  X  MOORE,  11 

Appellant's  lieu.  In  the  first  place,  she  has  entirely  failed  to  establish  by  evidence 
in  the  Court  below  that  the  transaction  was  bona  fide.  No  evidence  was  given  to 
prove  that  the  assignment  was  duly  executed,  the  attesting  witnesses  were  not  called, 
nor  is  there  any  receipt  for  the  consideration  money  endorsed  on  the  deed,  or  any 
payment  by  her  to  Sullivan  proved ;  and  there  is  no  evidence  that  this  Respondent 
had  any  separate  estate  out  of  which  she  could  have  paid  the  alleged  consideration 
money  ;  but,  secondly,  if  the  assignment  was  established,  she  could  only  claim,  the 
amount  of  the  policy  of  Insurance,  subject  to  the  lien  of  the  Appellant,  which,  by  the 
law  of  England,  where  the  contract  was  made,  is  a  charge  that  has  priority  over  her 
title,  and  which  law  must  govern  the  rights  of  the  parties. 

[11]  Mr.  R.  Palmer,  Q.C.,  and  Mr.  Mackeson,  for  the  Respondents. — No  notice 
was  given  of  the  pledge  of  the  Policy  of  Insurance  by  the  Appellant  to  the  Norwich 
Union  Insurance  Society,  or  to  the  Respondent,  Anne  Le  Sueur  ;  nothing  was  known 
of  it  by  either  of  them  until  after  Sullivan's  death ;  nor  did  the  Appellant  ever 
register  his  debt,  or  the  alleged  contract  of  deposit  of  the  policy,  under  the  decree  of 
insolvency  of  Sullivan.  Moreover,  the  debt  and  contract  of  deposit  became,  by  his 
laches,  in  not  presenting  the  bill  of  exchange  in  due  time,  and  not  giving  notice  of 
dishonour,  renounced  and  of  no  effect,  by  the  40th  Art.  of  the  Law  of  Decree  of  the 
19th  January,  1832;  the  law  of  England  is  similar  upon  this  point.  Camidge  v. 
Allenby  (6  Bar.  and  Cr.  373).  A  Bankrupt  is  discharged  by  his  certificate  from 
debts  contracted  before  the  bankruptcy,  Edwards  v.  Rowland  (1  Knapp's  P.C.  Cases, 
265);  Smith  v.  Buchanan  (1  East,  6).  The  Respondent's,  Anne  Le  Sueur's,  title  is 
complete.  The  assignment  to  her  of  a  chose  in  action  passed  the  legal  right,  3  Burge's 
Coram,  on  For.  and  Col.  Law,  p,  547,  551  :  Terrien's  Commentaries,  p.  258  (2nd 
Edit.);  the  Society  was  bound  by  such  assignment,  Gale  v.  Lewis  (9  Q.B.  Rep.  730), 
and  did  not  require  registry  under  the  decree  of  insolvency.  By  the  lawT  of  Jersey, 
after  an  act  of  separation  de  biens,  a  wife  is  competent  to  purchase  property  from 
her  husband,  and  generally  to  act  as  a  feme  sole ;  they  being  individually  liable  for 
their  civil  contracts  one  to  another,  and  to  third  parties,  Terrien's  Commentaries, 
p.  19.  Her  title  was  preferable  by  the  civil  law.  The  dolus  [12]  of  the  cedent  does 
not  bind  cessionary,  3  Burge's  Comm.  on  Col.  and  For.  Law,  p.  549.  She  gave  notice 
to  the  Insurance  office  of  the  assignment  to  her  of  the  Policy,  and  thereby  obtained 
priority  over  the  deposit  of  the  original  Policy  to  the  Appellant.  That  instrument 
is  binding  whether  the  transaction  is  governed  by  the  law  of  Jersey  or  of  England. 
Even  if  the  deposit  with  the  Appellant  was  proved  as  required  by  the  law  of  Jersey, 
yet  it  was  incomplete  for  want  of  notice  to  the  Insurance  Society. — [The  Lord  Justice 
Knight  Bruce:  Is  there  any  mode  of  bringing  money  into  Court  in  Jersey?  The 
consequence  of  its  not  being  done  in  this  case  has  been  a  loss  of  upwards  of  £200, 
for  interest  atone.] — The  Respondents  are  in  possession  of  two  judgments,  and  this 
Court  will  not  reverse  them  without  showing  that  they  are  erroneous  in  law,  Thorn- 
ton v.  Robin  (1  Moore's  P.C.  Cases,  456). 

Mr.  Giffard  replied. 

Their  Lordships  suggested  that  the  case  should  be  compromised,  and  intimated 
that  the  judgment  would  be  postponed  for  ten  days  for  that  purpose,  but  if  an 
arrangement  was  not  come  to  in  the  meantime,  that  they  would  then  be  prepared 
to  give  judgment.    The  parties  not  having  come  to  terms,  judgment  was  now  delivered 

by 

The  Lord  Justice  Knight  Bruce  (27th  Nov.  1855). — The  question  in  this  case  is 
of  the  right  to  the  benefit  of  an  Insurance  effected  in  the  year  1824,  by  Sullivan, 
formerly  of  Jersey,  for  the  sum  of  £499,  on  his  own  life,  with  the  Norwich  Union 
Life  Insurance  Society.  The  Policy  was,  after  that  year,  but  before  [13]  the  year 
1835,  deposited  by  him  with  the  Appellant,  and  appears  to>  have  continued  ever 
since  in  the  Appellant's  possession.  It  was  so  deposited  by  way  of  security  for  the 
principal  and  interest  of  a  debt  due  to  the  Appellant  from  Sullivan,  contracted  in 
England,  for  a  valuable  consideration.  The  deposit  was  made  in  England,  in  which 
country  the  Appellant  must  be  taken  to  have  been  domiciled  when  the  debt  was  con- 
tracted, and  when  the  deposit  was  made,  and  to  have  been  ever  since  domiciled.  The 
Policy  too  must  be  taken  in  every  sense  as  an  English  instrument,  formino-  or 
evidencing  an  English  contract,  and  it  is  manifest  that  as  against  Sullivan,  and  all 
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liming  under  him  with  Qotice  of  the  Appellant's  title  or  claim,  or  without 
valuable  consideration,  the  Appellant  acquired  a  lien  and  charge  on  the  policy  and 
its  proceeds  tor  the  principal  and  interest  of  his  debt;  a  right  not  displaced  nor 
affected  by  the  suggestion,  if  true,  thai  notice  of  the  dishonour  of  the  Bill  of  Ex- 
change, for  6210,  dated  -'lid  of  February,  L834,  was  not  given  to  Sullivan,  it  being 
impossible  to  believe  that  the  bill  was  accepted  by  the  drawee,  John  Sullivan,  other- 
wise than  merely  as  the  surety  of  Sullivan  for  his  accommodation.  Nor  are  the 
dieret  and  proceedings  of  1838  and  1839,  concerning  the  insolvency  of  Sullivan,  of 
any  materiality.  A  debtor's  person  and  his  general  estate  before  and  after  his 
death,  may,  by  bankruptcy,  or  judicial  insolvency,  or  lapse  of  time,  be  effectually 
discharged  or  protected  from  a  debt  to  which  property  specifically  pledged  for  it, 
specifically  charged  for  it,  or  specifically  made  a  security  for  it,  may  yet  remain 
liable;  and  there  being  no  pretence  for  saying  that  the  Appellant's  debt  has  ever 
been  satisfied,  or  that  he  ever  [14]  agreed  or  intended  to  relinquish  his  charge  on 
the  policy,  it  is  clear,  that  at  the  death  of  Sullivan,  in  the  year  1842,  the  Appellant 
had  an  effectual  and  available  lien  on  the  policy  and  its  proceeds  for  the  debt,  sub- 
ject only  to  the  question  whether  as  against  him  The  Respondent,  Anne  Sullivan, 
called  aiso  Anne  Le  Sueur,  had  the  title  asserted  by  her  under  the  instrument  of  the 
21st  of  September,  1835,  that  she  sets  up.  and  that  I  am  about  particularly  to  mention, 
subject  to  which  question  the  Appellant  has  the  lien  still,  and  his  being  the  earlier 
title  must  prevail,  unless  she  acquired  hers  bona  fide,  for  valuable  consideration,  and 
without  notice  of  his  title;  for  if  she  did,  there  appears  enough  in  the  proved  cir- 
cumstances  of  the  case  to  render  her  title  preferable.  The  point  for  decision,  there- 
fore, is,  at  present,  or  ultimately  must  be,  this :  did  she,  or  did  she  not,  by  the  instru- 
ment of  the  21st  of  September,  1835,  become  bona  fide  a  purchaser  of  the  benefit  of 
the  Policy  of  Insurance  for  valuable  consideration  without  notice  of  the  Appellant's 
title?  As  to  which  the  matter  stands  thus.  She  was  the  wife  of  Sullivan,  but  in  the 
year  1834  a  judicial  separation  between  them,  so  far  as  regarded  property,  appears 
to  have  taken  place  in  Jersey,  and  in  the  following  year,  as  there  seems  reason  to 
believe,  he  untruly  represented  to  the  Insurance  Society  that  he  had  lost,  or  mislaid, 
the  Policy,  and  upon  such  representation  obtained  from  the  Society  an  instrument 
which  is  termed  in  these  proceedings  a  duplicate,  which  was  possibly  intended  to  be 
substantially  a  duplicate,  which  duplicate  he  seems,  in  the  year  1835,  to  have 
delivered  to  the  Respondent,  his  wife,  or  allowed  her  to  take  into  her  custody,  and 
she  probably  has  ever  since  had,  and  now  has,  possession  of  it.  She  produces  [15] 
also,  and  relies  on,  the  instrument  of  the  21st  of  September,  1835,  already  mentioned, 
which  is  alleged,  and  may  for  the  present  be  assumed,  to  have  been  signed,  sealed, 
and  delivered  by  George  Francis  Sullivan,  and  is  thus  expressed— [His  Lordship 
here  read  the  assignment  (mite,  [10  Moo.  P.C.  3]  p.  3)]. — The  description  in  this 
instrument  of  the  policy  purporting  to  be  assigned  by  it,  fits  equally  the  original 
policy  in  dispute,  and  the  so-called  duplicate,  one  of  which  two  documents  was. 
doubtless,  intended  to  be  designated  by  it.  There  does  not  appear  to  have  been  any 
receipt  given  for  the  alleged  £400,  except  that  purporting  to  be  contained  in  the 
body  of  the  alleged  assignment.  Nor  does  there  seem  to  be,  as  against  the  Appellant, 
any  proof  either  of  the  payment  of  that  sum.  or  that  there  was  any  valuable  con- 
sideration whatever  for  the  assignment;  and,  on  the  other  hand,  he  has  not  proved 
that  the  Respondent,  Anne  Le  Sueur,  took  it  with  notice  of  his  title.  The  premiums 
on  the  Polity  seem  to  have  been  paid  by  Sullivan  down  to  the  year  1834  inclusive, 
and  after  that  time  until  his  death  by  him  or  by  his  wife,  or  by  both  of  them.  But 
whether  by  both,  or  by  which  if  not.  by  both,  I  cannot  say  that  my  mind  is  satisfied  ; 
while,  however,  the  materials  before  us  render  it  impossible  in  our  opinion  to  con- 
clude judicially  against  the  Appellant,  that  the  wife  took  the  assignment  bona  fide 
without  notice  of  the  Appellant's  right,  and  paid  or  gave  a  bona  fide  valuable  con- 
sideration for  it.  The  pleadings  and  proceedings  in  this  litigation  appear  to  us  to 
have  taken  such  a  course  in  Jersey  that  it  would  be  unsafe  and  improper  to  assume 
or  decide  those  points  at  present  in  her  favour,  and  we  conceive  that  both  the  Appel- 
lant and  Anne  be  Sueur  ought  to  be  afforded  [16]  an  opportunity  of  going  into 
further  pro.,!'  upon  them  before  the  Royal  Court.  Some  such  Order,  therefore,  their 
Lordships  think,  should  be  made  as  the  following:  — 

Declare  that  if  the  alleged  instrument  of  assignment  of  21st  of  September,  1835, 
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alleged  to  have  been  executed  by  George  Francis  Sullivan,  in  favour  of  the  Respond- 
ent, Anne  Le  Sueur,  was,  in  fact,  executed  by  him  bona  fide,  and  for  a  valuable 
consideration,  and  she  took  such  assignmenl  without  notice  of  the  Appellant's  title, 
or  claim,  under  the  deposit  of  the  original  Policy  of  Insurance  of  the  26th  of  April, 
1824,  previously  made  with  him  by  George  Francis  Sullivan,  that  her  title  under 
the  assignment  is  preferable  to  that  of  the  Appellant  under  the  deposit,  and  ought 
to  have  effect  accordingly;  but  otherwise  her  title,  or  alleged  title,  ought  to  be  con- 
sidered as  subsequent,  and  to  be  postponed  to  the  right  of  the  Appellant  to  a  security 
by  virtue  of  the  deposit  upon  the  proceeds  and  benefit  of  the  Insurance  in  question, 
for  the  sum  of  £210,  advanced  by  the  Appellant  to  or  for  George  Francis  Sullivan 
in  the  year  1834,  and  the  interest  thereon. 

Declare  that  the  evidence  as  to  the  matters  of  fact  upon  which  the  priority  or 
postponement  of  the  Respondent,  Anne  Le  Sueur,  depends,  is  at  present  defective, 
and  that  the  Appellant  and  the  Respondent,  Anne  Le  Sueur,  respectively,  ought  to 
have  the  opportunity  of  adducing  further  proof  in  respect  thereof  before  the  Royal 
Court  of  the  Island  of  Jersey.  With  the  above  declarations  reverse  the  judgments  of 
the  19th  and  26th  of  November,  1851,  and  remit  the  case  to  the  Royal  Court  to  be 
proceeded  with  conformably  to  the  said  declarations.  Let  there  be  no  costs  of  the 
[17]  appeal  to  Her  Majesty  in  Council,  except  that  if  the  Appellant's  security  shall 
ultimately  prevail  over  the  alleged  title  of  the  Respondent,  Anne  Le  Sueur,  the  costs 
before  the  Judicial  Committee,  together  with  his  costs  already  incurred  in  the  Royal 
Court,  to  be  added  to  his  security. 

Declare  that  if  her  title  shall  ultimately  be  adjudged  preferable  to  the  Appel- 
lant's security,  her  costs  hitherto  incurred  in  the  Royal  Court,  by  reason  of  the  Appel- 
lant's claim,  are  to  be  paid  by  the  Appellant. 

[Mews'  Dig.  tit.  INSURANCE,  A.  Life,  viii.  Mortgage,  Assignment  find  Safe — 

a.  Validity  generally.] 


OX  APPEAL  FROM  THE  ROYAL  COURT  OF  THE  ISLAND  OF  JERSEY. 

Sir  THOMAS  LE  BRETON,  Knt.,  President  of  the  Prison  Board  of  Jersey,— Appel- 
lant;  FRANCIS  AUBIN,— Respondent  *  [July  17,  18,  1855]. 

The  Prison  Board  of  Jersey,  constituted  by  the  Order  in  Council  of  the  11th  of 
December,  1837,  is  upon  the  same  footing  as  Visiting  Justices  in  England, 
and  is  not  liable  to  a  detaining  creditor  in  damages,  for  the  escape  of  a 
prisoner  in  custody  on  mesne  process  for  debt,  by  reason  of  the  negligence  of 
the  gaoler,  although  such  gaoler  was  appointed  by  the  Board,  as  incident  to 
the  management  of  the  gaol. 

The  question  in  this  case  was  the  liability  of  the  Prison  Hoard  in  Jersey,  to  a 
detaining  creditor  in  damages,  for  the  escape  of  a  prisoner  confined  for  debt  in  the 
gaol  of  Jersey. 

[18]  The  facts  of  the  case  were  these:  — 

On  the  3rd  of  May,  1847,  one  Wake  was  arrested  under  a  provisional  Order 
for  payment  of  £89  9s.  6d.,  at  the  instance  of  William  Gaudin.  the  administrator  of 
John  Wiblin,  then  absent  from  the  Island  of  Jersey,  and  on  the  14th  of  that  month 
he  was  lodged  in  the  Public  Prison  of  the  Island,  at  the  suit  of  Gaudin.  On  the  22nd 
of  June  following,  he  was  liberated  on  bail.  On  the  3rd  of  August,  the  bail  was 
withdrawn,  and  he  was  taken  back  to  prison.  On  the  14th  of  October  in  the  same 
year,  Wake  effected  his  escape  from  prison  through  the  negligence  of  one  of  the 
turnkeys.  Kandich,  the  gaoler  of  the  prison,  crossed  over  from  Jersey  to  France  in 
pursuit   of  Wake,  but  he  was  not  retaken,  and  the  debt  for  which  he  was  detained 

*  Present:  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  the  Lord  Justice 
Turner. 
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was  never  paid.    The  expenses  attending  Kandich's  journey  to  France  were  paid  by 
the  Prison  Board  of  Jersey. 

On  the  8th  o!  April.  L848,  Gaudin,  as  Buoh  administrator,  issued  a  writ,  called 
an  •'  Ordn  dt  Justice*1  against  Kandich,  and  Edward  Leonard  Bisson,  Lieutenant 
Bailiff  of  the  Island,  then  virtutt  officii,  President  of  the  Prison  Board,  for  and  in 
the  name  of  the  Prism,  Hoard,  to  pay  him  £89  9s.  6d.,  with  £6  9s.  2|d.  costs  of  the 
arrest,   incarceration,  and  maintenance  of  Wake,  and    £-10  for  damages  for  his 

ape  l>y  the  fault  and  negligence  of  the  gaoler.  Kandich  put  in  a  plea  acknow- 
ledging  that  he  filled  the  office  of  gaoler  of  the  public  prison  of  Jersey,  to  which  he 
had  been  appointed  by  the  Prison  Hoard,  and  alleged  that,  if  Gaudin  had  a  right  to 
the  indemnity  he  claimed,  he  could  not  claim  it  from  him,  who,  in  his  office  of  gaoler, 
acted  only  as  an  officer  of  the  Prison  Board,  which  Hoard  was  represented  in  the 
[19]  action  by  its  President,  and  demanded  to  be  discharged  from  the  action.  The 
President  of 'the  Prison  Hoard  pleaded  that  he  was  not  responsible,  as  the  Prison 
Board  could  not  legally  apply  the  revenue  of  the  prison,  the  administration  of  which 
was  entrusted  to  it,  to  indemnify  the  Plaintiff,  that  revenue  being  applied  by  the  law 
to  special  purposes. 

The  inferior  number  of  the  Royal  Court  of  Jersey,  on  the  20th  of  May,  1848, 
gave  judgment  as  follows: — With  regard  to  the  plea  of  the  President  of  the  Prison 
Board,  that  "  inasmuch  as  by  the  Order  of  Council  (11th  December,  1837)  which 
constitutes  the  Board  of  Management,  the  government,  administration,  discipline, 
and  general  surveillance  of  the  prison  are  expressly  and  particularly  committed  to 
it.  That  consequently  it  appoints  the  Governor,  as  also  the  turnkeys  and  other 
persons  employed  in  the  prison,  and  requires  from  the  gaoler,  when  he  takes  the 
oaths  of  office,  two  sureties  for  the  true  and  faithful  discharge  of  the  duties  attached 
thereto.  That  if  the  gaoler  is  thus  responsible  to  the  Board  of  Management,  it  is  this 
Board  which  is  primarily  responsible."  With  regard  to  the  plea  of  Kandich,  that 
"  inasmuch  as  the  Court,  in  the  actual  state  of  the  action,  cannot  determine  whether 
the  wrong  complained  of  by  the  Plaintiff  is,  or  is  not,  the  result  of  the  fault  or 
negligence  of  Kandich,  nor  how  far  he  is  responsible  to  the  Board  of  Management 
in  this  matter,  the  Court  rejected  the  plea." 

<  hi  the  20th  of  May.  is  is.  the  Court,  at  the  request  of  the  President  of  the  Prison 
Board,  ordered  Hugh  Godfrey  and  James  Hammond,  the  sureties  of  Kandich  for  the 
discharge  of  his  duties  as  gaoler,  to  be  convened  as  parties. 

[20]  The  Appellant,  Sir  Thomas  Le  Breton,  Knt.,  having  become  President  of  the 
Prison  Board,  his  name  was  substituted  for  that  of  Bisson. 

Godfrey  and  Hammond  pleaded  that  it  was  too  late  for  them  to  be  made  parties 
to  the  cause,  the  same  having  been  commenced  in  their  absence,  and  judgment  pro- 
nounced on  the  merits,  and  demanded  to  be  discharged  from  the  action.  The  Appel- 
lant pleaded  that  it  was  not  too  late,  the  Court  not  having  proceeded  on  the  merits 
of  the  suit,  and  not  having  given  any  other  decision  except  that  which  retained  in 
the  cause  the  parties  actioned  by  the  Plaintiff. 

On  the  Till  of  November,  1848,  the  Court  gave  judgment  on  this  point,  that 
"  inasmuch  as  it  appears  from  the  proceedings  that  on  the  13th  of  May  last,  the 
question  of  responsibility  was  raised  and  debated  ;  inasmuch  as  a  similar  question 
which  affected  the  merits  of  the  case  ought  to  have  been  discussed  and  debated  in  the 
presence  of  all  the  parties  interested,  and  that  in  proceeding  thus,  without  previously 
asking  that  Messieurs  Godfrey  and  Hammond;  Kandich's  sureties,  should  be  con- 
vened in  the  cause,  the  President  of  the  Prison  Board  has  lost  and  is  debarred  from 
the  right  of  guarantee  which  he  might  have  had  against  the  sureties;  the  Court,  by 
the  casting  vote  of  the  Deputy  Judge,  has  released  the  Messieurs  Godfrey  and  Ham- 
mond from  the  action." 

The  Defendant,  Kandich,  then  pleaded,  that  he  had  not  by  any  fault  or 
negligence  afforded  grounds  for  any  claims  against  him  for  indemnity  or  damages, 
either  on  the  part  of  the  Plaintiff  or  the  Prison  Board.  The  Appellant  also  pleaded, 
that  although  Wake  was  put  in  prison  at  the  suit  of  the  Plaintiff,  on  the  14th  of 
May,  1847.  for  a  debt  of  £89  9s.  6d.  sterling,  [21]  he  was  afterwards  liberated  on 
bail.  The  Plaintiff  replied  that  he  was  not  bound  to  answer  Kandich's  plea,  the 
only  cause  which  could  justify  a  prisoner's  escape  being  superior  force  used  by  a 
public  enemy  :  and  by  his  replication  to  the  plea  of  the  Appellant,  alleged  that  Wake 
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was  lodged  in  prison  on  the  1  tth  of  .May.  1847,  at  his  suit  ;  thai  Wake  wae  allowed 
to  leave  the  prison  for  a  short  time  on  bail,  but  that  he  was  taken  baek  to  the  public 
prison  by  the  officer  who  had  first  arrested  him,  and  that  he  was  still  detained  in 
the  public  prison  at  the  Plaintiff's  suit,  when  he  escaped  from  the  public  prison  on 
or  about  the  11th  of  October,  18  17  ;  in  supp  >rt  of  which  plea  he  produced  the  account 
and  receipt  of  Kandich,  for  the  maintenance  of  Wake,  for  the  month  of  October, 
1847. 

The  Court  pronounced  judgment  upon  these  pleas  as  follows: — "  Inasmuch  as  it 
is  admitted  by  the  Plaintiff  thai  Wake  was  in  fact  liberated  on  bail,  as  the  President 
of  the  Prison  Board  alleges;  thai  nevertheless,  the  Plaintiff  alleges  that  Wake  was 
ommitted  to  the  custody  of  the  gaoler  previously  to  the  month  of  October.  1847, 
by  virtue  of  the  first  Order  issued  at  the  suit  of  the  Plaintiff,  and  BO  remained  until 
the  time  of  his  escape.  Inasmuch  as  a  person  detained  for  debt  at  the  suit  of  the 
creditor  only  pays  once  for  his  entry  and  discharge  at  the  time  of  his  imprisonment 
though  he  may  perhaps  during  Ids  detention  have  been  permitted  to  leave  the  gaol 
several  times  on  bail  ;  inasmuch  as  Kandich's  receipt,  produced  by  the  Plaintiff, 
shows  that  the  charges  for  the  maintenance  of  Wake  from  the  1st  to  the. ".1st  of  Octo- 
ber, 1847,  have  been  demanded  and  paid,  a  fact  which  proves  that  Wake  was  still 
detained  in  prison  at  his  suit,  And  inasmuch  as  even  if  the  gaoler  has  omitted  to 
[22]  enter  in  the  prison  registry  the  re-admission  of  Wake,  this  omission  cannot 
prejudice  the  detaining  creditor  ;  the  Court  has  rejected  the  plea  put  forward  by  the 
President  of  the  Prison  Hoard.  And  the  President  having  denied  the  facts  allcj  d 
in  the  Order  of  Justice,  and  pleaded,  that,  even  if  they  were  true,  the  detention  of 
Wake  was  illegal,  as  Wake  could  not  legally  be  detained  in  prison  five  months  under 
a  Provisional  Order  and  without  the  arrest  of  his  person  having  been  confirmed 
by  the  Court  ;  that,  therefore,  the  Plaintiff  could  have  no  claim  to  indemnity:  and, 
having  likewise  pleaded  that,  in  the  event  of  the  facts  alleged  by  the  Plaintiff  being 
proved,  Kandich  is  responsible:  the  Court,  without,  at  this  time,  pronouncing  any 
decision  as  to  the  plea  put  in  by  the  Plaintiff,  that  he  was  not  hound  to  discuss 
Kandich's  plea,  ordered  that  all  who  had  any  knowledge  of  the  differences  between 
the  parties  should  be  summoned;  and  that  the  President  should  produce  whenever 
called  upon,  during  the  pleadings  in  the  cause,  both  the  registry  of  the  debtors  con- 
fined in  the  prison,  and  the  book  containing  the  resolutions  of  the  Prison  Board." 

Evidence  was  entered  into  to  prove  the  above  facts,  the  substance  of  which  is 
mentioned  in  the  judgment  of  the  Royal  Court.  The  Plaintiff  however  did  not  pro- 
duce the  Order  under  which  Wake  was  arrested,  or  give  any  evidence  of  damages. 

On  the  L'.^th  of  November.  1850,  the  Court  gave  judgment  as  follows: — ■"Inas- 
much as  it  appears  from  the  evidence  that,  at  the  time  of  the  escape  of  Wake  from 
prison,  he  was  kept  there  at  the  suit  of  the  Plaintiff  to  enforce  payment  of  the  sum 
of  £89  98.  'id.  sterling,  which  he  claimed  from  him.  That  the  escape  of  WaKe 
[23]  took  place  on  the  14th  of  October,  through  want  of  proper  caution.  That, 
according  to  the  regulations  of  the  prison,  the  gaoler  is  bound  to  take  all  necessary 
precautions  to  prevent  the  escape  of  the  prisoners.  That  Wake  was  brought  up 
to  the  Court  on  the  5th  of  June,  1847,  to  see  the  confirmation  of  the  arrest  of  his 
person,  at  the  suit  of  the  Plaintiff,  but  the  case  could  not  then  be  t  ailed,  and  he  was 
sent  back  to  prison.  That  Wake  acknowledged  the  Plaintiff's  demand  for  which  he 
was  imprisoned,  and  declared  that  he  would  pay  it.  That  it  does  not  appear  that  he 
has  at  any  time  requested  to  be  brought  before  the  Court,  or  that  he  contested  the 
legality  of  the  claim,  or  of  the  arrest  and  imprisonment  of  the  person,  and  that  it  is 
admitted  that,  some  time  before  his  escape,  he  was  in  a  bad  state  of  health,  and  that 
it  was  impossible  to  conduct  him  to  Court;  and  considering  the  Act  of  the  20th  of 
May,  1848,  by  which  the  Court  has  pronounced  on  the  responsibility  of  the  De 
fendants.  and  determined  the  extent  of  this  responsibility.  The  Court  has  con- 
demned the  President  of  the  Prison  Board,  for  and  in  the  name  of  the  Prison  Board, 
to  pay  to  the  Plaintiff  the  aforesaid  sum  of  £.^!l  '.is.  6d.,  together  with  £6  !»s.  L'^d. 
sterling  amount  of  expenses,  for  the  arrest  and  imprisonment  of  Wake,  and  the 
costs;  and  Kandich  to  guarantee  and  discharge  the  Prison  Board  from  the 
judgment." 

From  these  judgments  of  the  Royal  Court   of  Jersey  of  the  inferior  number,  the 
Appellant  and  Kandich  appealed  to  the  Royal  Court  of  Jersey  of  the  greater  number. 
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The  Respondent,  Aubin,  was  afterwards  appointed  administrator  of  Wiblin,  and 
carried  on  the  suit. 

The  anneal  before  the  superior  number  of  the  Royal  [24]  Court  was  fully  heard, 
and  on  the  LOth  of  December,  L852,  thai  Court  delivered  judgment,  whereby  they 
confirmed  the  judgment  of  the  inferior  number,  pronounced  on  the  20th  of  May, 
i,  on  the  pleas  of  the  Defendants;  and  on  the  appeal  against  the  judgment  of  the 
7th  of  November,  1848,  releasing  from  the  action  the  sureties  of  Kandich,  the  Court 
-  considering  that  the  Appellant  had  taken  no  steps  to  retain  those  sureties  in  the 
cause,  and  that  they  were  not  summoned  before  the  Court  to  see  the  Court  reject 
the  appeal,  were  unanimously  of  opinion  there  was  no  ground  for  entertaining  the 
demand  of  the  said  Appellant."  And,  as  regards  the  merits  of  the  cause  upon  the 
main  question,  the  judgment  of  the  Court  was  as  follows: — "In  what  relates  to  the 
Prison  Board,  considering  that  it  is  proved  that  at  the  time  of  the  escape  of  Wake 
from  prison  he  was  detained  there  at  the  instance  of  the  Plaintiff,  to  compel  ihe 
payment  of  a  sum  of  £89  9s.  6d.,  which  he  claimed  from  him ;  that  the  escape  of 
Wake  took  place  on  the  14th  of  October,  1847,  through  the  means  of  a  want  of 
proper  foresight  on  the  part  of  a  man  named  Diggan,  appointed  by  one  of  the 
members  of  the  present  Board  to  perform  provisionally  the  functions  of  turnkey; 
that  Wake  was  taken  to  the  Court  on  the  5th  of  June,  1847,  to  see  the  confirmation 
of  the  arrest  of  his  person  at  the  instance  of  the  Plaintiff,  but  the  cause  was  not 
then  called  on,  and  he  was  taken  back  to  prison  ;  that  Wake  admitted  the  Plaintiff's 
claim  for  which  he  was  detained,  and  declared  that  he  would  pay  it;  that  it  did 
not  appear  that  he  had  since  at  any  time  demanded  to  be  presented  in  Court,  or 
had  denied  the  lawfulness  of  the  demand,  or  arrest,  or  detention  of  his  person; 
and  that  it  was  proved  that  [25]  some  time  before  his  escape  he  was  in  a  bad  state 
of  health,  and  that  it  was  impossible  to  take  him  to  Court.  And,  considering  that 
the  Act  of  the  20th  of  May,  1848,  confirmed  by  an  Act  of  the  full  Court,  by  which 
judgment  was  given  determining  the  responsibility  of  the  Defendants,  the  Court 
confirmed  the  judgment,  and  rejected  the  appeal,  as  far  as  related  to  the  President 
of  the  Prison  Board.  Therefore  the  President,  for  and  in  the  name  of  the  Prison 
Board,  is  hereby  condemned  to  pay  the  Plaintiff  the  sum  of  £89  9s.  6d.  with  that  of 
£6  9s.  2|d.  as  the  costs.  And  as  regards  Kandich,  considering  that  he  was  a 
stranger  to  the  nomination  of  the  turnkeys,  and  that  it  did  not  appear  that  there 
was  on  his  part  any  negligence  or  want  of  foresight,  the  Court  on  reconsidering 
on  his  behalf  the  judgment  of  the  inferior  number,  reversed  their  decision,  and  con- 
firmed the  appeal;  therefore,  Kandich  was  discharged  from  the  action." 

From  this  final  judgment  of  the  Royal  Court,  Sir  Thomas  Le  Breton  brought 
the  present  appeal,  which  now  came  on  for  hearing. 

Sir  Frederic  Thesiger,  Q.C.,  and  Mr.  Le  Breton,  for  the  Appellant, — The  judg- 
ment of  the  Court  below  is  wrong.  It  cannot  be  warranted  by  the  customary  law 
of  the  Island,  by  any  Act  of  the  States,  or  Order  in  Council  in  force  there.  The 
Prison  Board  cannot  be  held  responsible  for  the  safe  custody  of  persons  confined 
for  debt.  Its  duties  are  defined  by  the  Order  in  Council,  of  the  11th  of  December, 
1837,  creating  the  Board,  namely,  to  visit  the  gaol,  to  enforce  good  order  and  dis- 
cipline, and  control  the  expenditure.  Debtors  arrested  on  mesne  process  are  not 
committed  to  the  custody  of  the  Prison  [26]  Board,  the  members  of  which  are  in  no 
way  responsible  to  the  parties  at  whose  suit  such  debtors  may  be  detained.  Wake 
had  been  arrested  by  the  Vicomte,  or  his  Officer,  on  a  provisional  Order,  and  such 
arrest  has  never  been  confirmed.  Here  the  Court  below  has  held  the  President  of 
the  Board  civilly  liable  in  a  proceeding  for  negligence,  a  tortuous  act.  As  a  general 
principle,  a  master  is  liable  for  the  neglect  of  his  servant,  but  not  for  wilful  wrong, 
as  toler  suffers  an  escape  wilfully,  Junes  v.  Hart  (2  Salk.  441).     Whitfield  v. 

Lord  Le  Despeneer  (2  Cow  p.  754).  How  can  the  President  be  indemnified  if  ordered 
to  pay?  What  funds  has  the  Prison  Board  to  meet  the  liability?  The  Board  is 
not  entitled  by  the  Order  in  Council  to  any  private  emolument.  The  true  question 
was,  therefore,  in  fact  not  submitted  to  the  Court  below.  Supposing  the  gaoler 
is  the  servant  of  the  Prison  Board,  how  can  that  Board  be  liable  in  damages  for  his 
acts?  The  Prison  Board  are  like  Visiting  Justices,  or  Commissioners  in  this 
country:  and  are  in  a  similar  position  to  trustees  under  an  Act  of  Parliament,  who 
are  not  liable  for  the  negligence  of  those  employed  under  their  authority.     Duncan 
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v.  Fvndlater  (6  Clk.  and  Fin.  894),  Hall  v.  Smith  (2  Bing.  156),  Boulton  v.  Growther 
(4  Dowl.  and  Ry.  195),  Hvmphres  v.  Miars  (Man.  and  By.  187),  Harris  v.  Baker 
I  1  Mau.  and  Sel.  27),  Thomson  v.  Mitchell  (7  Clk.  and  Fin.  564).  By  the  Jersey 
Code  it  is  clear  that  in  1687  the  gaoler  was  the  servant  of  the  Crown.  The  action 
if  well  founded  should  have  been  brought  against  the  Vicomte,  who  acts  as  a  Sheriff 
in  England  does,  Le  Geyt,  "  Sur  la  t  'onstiiution"  etc.,  Tome  IV.  p.  1 1'.'  ;  and  [27]  *  as 
formerly  visitor  of  the  gaol,  Terrien's  Comma.,  Liv.  XII.  Ch.  V.  p.  466  (2nd  Edit., 
Paris).  The  Court  has  confounded  the  distinction  between  the  liability  of  tiie 
Prison  Board  and  that  of  a  Sheriff ;  the  two  offices  are  widely  different.  In  England, 
the  custody  of  a  prisoner  is  given  to  the  Sheriff  by  the  14th  Edw.  II.,  c.  10;  and 
19th  Hen.  VII.,  c.  10;  and  he  is  liable  for  an  escape,  and  the  reason  of  his  liability 
is.  because  he  is  not  bound  to  take  a  prisoner  for  debt  to  gaol,  he  may  keep  him  in 
any  place  of  safe  custody.  By  the  4th  Geo.  IV.,  c.  64,  the  Sheriff  has  the  appoint- 
ment of  the  gaoler,  and  as  the  custody  of  the  gaoler  is  the  custody  of  the  Sheriff, 
an  action  at  law  lies  only  against  him  for  the  escape.  I'lummer  v.  Whicheott  (2  Lev. 
159).  Moreover,  if  any  such  general  liability  of  the  Prison  Board  exists,  the  Re- 
spondent has  failed  to  prove  facts  essentially  necessary  to  support  his  case.  He  has 
nol  proved  by  legal  evidence,  which  was  necessary,  Match  v.  Archer  (1  Cowp.  63), 
the  lawful  arrest  of  Wake,  his  detention,  or  that  at  the  time  of  the  escape  he  was  in 
the  lawful  custody  of  the  Prison  Board,  or  that  by  reason  of  the  escape  lie  had 
sustained  damages  to  the  amount  awarded.  Neither  has  he  shown  that  the  Appel- 
lant represents  the  Prison  Board. 

Mr.  Rolt,  Q.C.,  and  Mr.  Shaw,  for  the  Respondent. — The  objection  now  urged  for 
the  first  time,  that  the  Appellant  does  not  represent  the  Prison  Board,  is  too  late 
to  be  taken  advantage  of,  even  if  tenable.  He  is  President,  ex  officio,  and  has  been 
allowed  to  represent  the  Board  throughout  the  whole  proceedings.  Neither  was  tiie 
question  of  his  liability  argued  in  the  [28]  Courts  below.  All  that  is  pleaded  is, 
that  the  Board  applies  the  revenue  according  to  law  to  special  purposes,  and  that 
it  has  not  funds  to  indemnify  the  Plaintiff,  which  is  similar  to  the  answer  of  a 
trustee  admitting  assets,  it  is  not  open  for  the  Appellant  now  to  raise  the  question 
of  liability.  The  question  then  really  is  confined  to  this.  Is  the  Prison  Board 
liable  for  the  escape?  We  submit  that  the  Appellant  as  representing  the  Prison 
Board  is  liable  to  indemnify  the  creditor  at  whose  suit  a  debtor  is  confined  in  the 
prison  against  the  damage  arising  from  his  escape.  The  Board  are  managers  of 
the  Prison,  it  has  the  custody  of  the  prisoners,  and  receives  the  fees  for  their  main- 
tenance; having  a  duty  to  perform,  it  is  responsible  for  the  escape.  The  gaoler  is 
appointed  by  that  Board,  and  the  escape  by  his  negligence  is  the  escape  by  the  negli- 
gence of  the  Prison  Board.  The  liability  of  the  Prison  Board  is  similar  to  that  of 
the  Sheriff  in  England.  If  the  Sheriff  has  the  custody,  and  the  debtor  escapes,  an 
action  on  the  case  lies  against  him.  Plummer  v.  Whicheott  (2  Lev.  158);  Comyn's 
Dig.,  tit.  "  Escape  "  (B.  2),  all  the  authorities  are  there  collected  ;  Atkinson's  Sheriff 
haw.  p.  29.  In  England  the  Sheriff  lias  the  duty  of  arresting  and  detaining 
prisoners,  but  in  Jersey  the  duty  of  the  Vicomte,  an  office  similar  in  some  respects 
to  the  Sheriff,  is  now  confined  to  arresting  (1st  Rep.  of  the  Jersey  Com.  p.  17<M. 
Le  Geyt,  "Sur  la  Constitution)"  etc.,  Tome  IV.  p.  118;  Terrien's,  Comma  Liv.  XII. 
Ch.  V.  p.  465-6.  on  the  office  of  "  Geolier"  shows  his  duties  to  be  distinct  from  the 
Vicomte.  The  cases  relating  to  public  trusts  cited  by  the  Appellant,  do  not  apply, 
the  rule  at  common  law  being,  that  he  who  has  the  custody  of  a  prisoner  when  an 
escape  takes  place  is  liable. 

[29]  Judgment  was  delivered  by 

The  Right  Hon.  The  Lord  Justice  Turner  (July  20,  1855). — This  appeal  arises 
out  of  an  action  brought  in  the  Island  of  Jersey,  by  the  representative  of  Mr.  Wiblin, 
against  the  gaoler  of  the  Public  Prison  at  Jersey  and  the  then  Lieutenant-Bailiff  of 
the  Island,  now  represented  by  the  Appellant,  the  present  Bailiff,  who  is,  ex  officio. 
President  of  the  Prison  Board  there,  and  the  action  seeks  to  recover  a  debt  alleged 
to  have  been  lost  by  the  escape  of  Wake,  a  debtor,  together  with  the  sums  paid  for 
his  maintenance  while  in  prison,  and  other  damages.  The  Royal  Court  of  Jersey 
condemned  the  President  of  the  Prison  Board  to  pay  the  amount  of  the  debt,  with 
the  expenses  of  the  maintenance  and  the  costs  of  the  action,  but   discharged  the 

399 


X  MOORE,  30  I.KVIKX  (iX  RE)  [1855] 

gaoler  from  the  action      The  Appellant,  as  President  of  the  Prison  Board,  appealed 

from  that  decree. 

It  appears  that  the  Prison  Board  is  constituted  by  an  Act  of  the  States,  dated 
the  27th  of  December.  L837,  passed  in  pursuance  of  an  Order  in  Council,  of  the 
11th  of  December,  1837,  which  was  duly  registered  in  the  Island.  By  the  first 
section  of  the  Act.  the' Board  is  constituted  of  six  members,  three  of  whom  are 
members  i  i  officio,  chosen  from  the  States  of  Jersey,  and  the  Board  elects  one  of  its 
members  to  act  as  Treasurer  of  the  trust  funds  committed  to  its  charge.  The 
second  section  provides  that  the  Board  is  to  perform  similar  duties  to  those  dis- 
charged by  Visiting  Justices  in  England.  Now,  looking  at  all  the  provisions  of  the 
Order  in  Council,  is  it  not  a  reasonable  inference  that  the  Board  thus  constituted 
was  to  be  in  a  position  of  Visiting  Magistrates  in  England?  They  [30]  are  not 
liable  for  the  escape  of  a  debtor.  There  are  however  other  considerations  which 
appear  to  their  Lordships  to  be  decisive  of  the  question.  It  could  not  be  intended 
by  the  Order  in  Council  to  cast  upon  the  Board  a  liability  not  necessarily  arising 
from  any  default  on  their  part,  without  providing  them  with  funds  to  meet  that 
liability;  but  no  part  of  the  funds  can  be  applied  to  indemnify  the  Board  against 
a  liability  such  as  the  Respondent  has  contended  for.  It  was  argued  by  the  Re- 
spondent that  an  action  for  escape  lies  against  those  who  had  the  custody  of  a 
debtor;  and  here  the  debtor  was  in  the  custody  of  the  Prison  Board;  for  that  the 
appointment  of  the  officers  of  the  gaol  being  vested  in  the  Prison  Board,  that  Board 
was  liable  for  the  defaults  of  those  whom  they  had  appointed,  the  more  especially  so 
as  they  appeared  to  receive  the  fees  and  allowances  for  the  maintenance  of  the 
debtors,  and  to  have  taken  security  of  the  gaolers ;  but  whatever  may  be  the  general 
principles  of  law  applicable  in  ordinary  cases,  their  Lordships  do  not  think  that 
they  apply  to  a  case  like  the  present,  in  which  the  appointment  of  the  officers  of  the 
gaol  was  vested  in  the  Board  merely  as  an  incident  of  the  management  of  the  gaol. 
The  judgment  of  the  Court  below,  therefore,  so  far  as  affected  the  Appellant, 
Sir  Thomas  Le  Breton,  and  the  Prison  Board,  must  be  reversed.  Their  Lordships 
will  make  no  order  as  to  the  costs  of  the  appeal,  the  justice  of  the  case  will  be  satis- 
tied  by  throwing  upon  the  Respondent  the  costs  incurred  in  the  Island. 

[Mews'  Dig.  tit.  COLONY;  II.  Particular  Colonies;  13.  Jersey  and  Guernsey; 
b.  Constitution.  As  to  costs,  cf.  Fraser  v.  Birch,  1835,  3  Knapp,  380  ;  and  see 
now  0.  in  C.  of  13th  June.  1853.  s.  1  (Stat,  R.  and  0.  Rev.  iv.  306).]  ' 


[31]  <>X  PETITION  FROM  THE  ISLAND  OF  JAMAICA. 

In  re  Sidney  Levi  en  *  [Nov.  27,  1855]. 

A  bill  of  indictment  for  libel  was  found  at  the  assizes  held  for  the  County  of 
Cornwall,  in  the  Island  of  Jamaica,  The  prosecution  was  a  private  one.  The 
indictment  was  afterwards  removed  by  certiorari  to  the  Supreme  Court  of 
the  Island,  and  tried  on  the  civil  side  of  that  Court,  when  a  verdict  of  guilty 
was  found.  Upon  motion  for  arrest  of  judgment,  the  Supreme  Court  sus- 
pended judgment,  pending  an  application  to  the  Queen  in  Council  upon 
certain  grounds  raised :  Upon  a  Petition  for  leave  to  appeal,  their  Lordships 
dismissed  the  petition,  declining  to  interfere  or  uive  any  opinion  on  t lie 
merits  of  the  case  [10  Moo.  P.C.  36]. 

Quare — Whether,  upon  a  record  so  framed,  in  the  absence  of  a  final  judgment, 
an  appeal  will  lie?  [10  Moo.  P.C.  35,  36]. 

At  the  assiz.-  held  for  the  County  of  Cornwall,  in  the  Island  of  Jamaica,  in  the 
month  of  July,   the    Petitioner,   Sidney   Levien,   was    indicted   for   a  libel   upon  the 


*  Present  :  The  Righl  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  the  Righl  Hon.  Sir  Edward  Ryan,  the  Right  Hon.  Sir  John  Patteson, 
and  the  Right  Hon.  Sir  William  II.  Maule. 
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Honourable  William  Frederick  Lewis,  the  Chairman  of  Quarter  Sessions  of  the 
parish  of  St.  James,  in  thai  county.  The  Court  which  found  the  bill  consisted  of  the 
prosecutor  and  the  Honourable  Charles  Farquharson,  and  a  motion  was  made  at  the 
instance  of  the  prosecutor  to  remove  the  indictment  by  Certiorari  to  the  Supreme 
Court,  and  for  change  of  the  venue,  on  the  ground,  that  a  fair  and  impartial  trial 
and  an  unbiassed  verdict  could  not  be  obtained  in  the  county  of  Cornwall ;  but  the  rule 
for  such  purpose  was,  after  argument,  discharged;  and  the  indictment  carried  down 
to  the  Assize  Court  of  Cornwall  for  trial.  At  the  instance  of  the  prosecutor,  an  order 
was  obtained  ex-parti  for  a  special  jury.  The  Petitioner  afterwards  protested 
Against  the  award  of  a  [32]  special  jury,  as  being  unauthorised  by  the  laws  of  the 
Island,  and  also  protested  against  the  striking  of  such  jury,  and  when  struck  and 
impanelled  the  Petitioner  formally  challenged  the  array,  and  the  prosecutor's 
counsel  having  demurred  to  such  challenge,  judgment  was  pronounced  against  the 
Petitioner,  and  he  was  forced  to  proceed  to  trial  before  the  jury  so  impanelled. 
The  indictment  and  the  issues  joined  therein  were  tried  on  the  Civil  and  not  on  tin- 
Crown  side  of  the  Court,  before  the  Honourable  Charles  M.  Farquharson,  the  pre- 
siding Judge.  At  the  close  of  the  Judge's  charge  the  Petitioner  tendered  exceptions, 
I  nit  the  Judge  adhered  to  his  original  directions  to  the  jury,  and  the  jury,  under  such 
directions  upon  the  question  of  law,  found  a  verdict  of  guilty  against  the  Petitioner. 
The  Petitioner  moved  the  Supreme  Court  for  a  rule  nisi  for  a  new  trial,  stating 
special  grounds.  The  motion  was  made  before  the  Supreme  Court,  composed  of  the 
Honourable  Sir  Joshua  Rowe,  the  Chief  Justice,  and  the  Honourable  Charles  Miller 
Farquharson,  before  whom  the  indictment  had  been  tried.  The  Chief  Justice  de- 
livered the  judgment  of  the  Court,  refusing  the  rule  on  all  the  grounds  insisted  on, 

pt  thai  of  impanelling  a  special  jury,  which,  after  argument,  was  held  to  have  been 
legal,  and  within  the  authority  of  the  Court,  and  the  rule  was  wholly  discharged. 

Application  was  then  made  to  amend  the  record  on  arrest  of  judgment,  and  a 
motion  for  that  purpose  was  made  before  the  Supreme  Court  upon  four  distinct 
grounds.  First,  that  the  caption  of  the  indictment  was  defective,  and  showed  the 
Court  improperly  constituted  before  whom  the  indictment  was  found  :  second,  for  the 
omission  of  the  allegation  that  the  [33]  libel  was  published  falsely  and  maliciously; 
third,  for  that  there  was  no  offence  charged  upon  the  indictment  :  and  fourthly,  that 
the  issues  were  undisposed  of  by  the  jury,  a  verdict  of  guilty  on  the  first  issue  having 
been  returned,  and  no  verdicl  pronounced  on  the  second  issue  raised  on  the  plea  of 
justification.  Judgment  was  reserved,  and  the  prosecutor  having  obtained  leave, 
amended  the  caption  of  the  record  in  respect  to  the  ground  excepted  to  on  the  arrest 
of  judgment.  The  Supreme  Court  afterwards  gave  judgment  as  follows: — "With 
regard  to  the  objection  raised  respecting  the  caption  of  the  indictment,  that  has 
been  met  by  the  Court  permitting  the  caption  to  be  amended;  there  remains,  then, 
three  other  objections  to  be  disposed  of :  first,  the  omission  of  the  words  '  falsely  and 
maliciously  :  '  second,  that  there  was  no  offence  charged  specifically  upon  the  indict- 
ment; and  third,  that  the  finding  of  guilty  was  only  applicable  to  the  first  issue, 
whereby  the  record  was  incomplete.  The  first  ground  is  met  by  the  Jamaica  Act, 
14th  Vict.,  c.  44,  8.  i,  which  permits  these  words  to  be  amended  at  the  trial,  inasmuch 
as  they  need  not  be  proved  at  the  trial;  the  second  objection  was  not  so  easily  dis- 
posed of;  no  Statute  applying;  the  word  '  in,'  which  creates  the  difficulty,  might  be 
rejected  as  surplusage,'  it  renders  the  count  nonsensical,  ungrammatical,  and  re- 
pugnant to  common  sense.  Now,  if  this  is  so,  the  Court  mighl  strike  out  the  word 
'  in.'  or  strike  out  the  words  '  in  a  certain  parr  of  which  newspaper  is  contained;' 
on  the  authority  of  The  King  v.  Stephens,  and  the  remarks  of  Lord  Ellenborough 
in  that  case,  and  Wyatt  v.  Aland  (1  Salt.  324),  we  think  the  Court  has  that  power. 
The  count  will  then  be  good.  The  error  [34]  was  clearly  a  misprision  of  the  clerk  : 
and  considering  that  the  Courts  of  law  have  hitherto  endeavoured  to  further  the 
ends  of  justice  by  doing  away  with  objections  merely  technical,  w  e  think  that  as  the 
amendment  mighl  be  made,  the  objection  in  arrest  of  judgmenl  is  not  tenable,  ks 
to  the  third  -round,  we  think  that  the  verdict  is  a  general  verdict,  and  covers  the 
whole  record.      The  rule  in  arrest  of  judgment  must,  therefore,  be  discharged." 

The  Petitioner  applied  for  leave  to  appeal  from  this  judgment  to  Her  Majesty 
in  Council,  and  the  sentence  was  by  the  Court  suspended  until  Her  Majesty's  judg- 
ment in  the  premises  should  have  been  pronounced. 
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The  Petition  to  the  Queen  in  Council,  after  setting  forth  the  above  facts,  alleged 
that  the  costs  of  the  prosecution,  which  by  the  laws  of  the  Island  attach  to  private 
prosecutions,  had  not  yet  Keen  taxed  as  against  the  Petitioner;  that  the  Attorney- 
General  had  taken  no  direct  or  active  pari  in  the  prosecution  of  the  indictment,  but 
that  the  same  had  been  conducted  wholly  and  entirely  by  private  Counsel  retained  and 
paid  by  the  private  prosecutor  in  this  ease:  that  no  writ  of  procedendo  had  issued 
transferring  the  indictment  and  the  record  from  the  jurisdiction  of  the  Supreme 
C..uit,  and  since  the  removal  thereof  by  writ  of  certiorari  into  the  Supreme  Court 
in  the  October  term,  1S54.  the  same  had  remained  a  record  of  the  civil  side  of  the 
Supreme  Court,  and  had  been  dealt  with  by  that  Court  as  a  record  on  the  civil  side 
of  the  ('muii  :  ami  the  Petitioner  prayed  that  Her  Majesty  would  take  his  case  into 
Ber  consideration,  and  award  him  such  relief  as  by  the  laws  of  Great  Britain  and  of 
Her  Majesty's  dependency  of  Jamaica  [35]  the  Petitioner  was  entitled  to,  and  that  he 
might  be  allowed  the  liberty  of  appealing  to  the  Judicial  Cr  ;■  mittee,  where  he  was 
advised  that  he  would  be  enabled  to  make  manifest  that  the  fundamental  principles 
of  law  had  been  wholly  disregarded  in  the  Island  of  Jamaica,  in  the  ruling  of  the 
presiding  Judge  to  the  jury  before  whom  the  indictmerti  i\a&  tried,  and  also  in  the 
several  judgments,  interlocutory  and  final,  that  had  been  pronounced  by  the  Supreme 
Court,  and  the  several  motions  made  on  behalf  of  the  Petitioner  in  the  matter  of  the 
indictment  and  the  record  of  conviction. 

Mr.  McMahon.  for  the  Petitioner. — The  Court  below  has  suspended  judgment, 
which  is  a  substantial  admission  that  the  proceedings  are  erroneous.  In  such  a  case 
an  appeal  of  this  nature  ought  to  be  allowed.  The  Royal  Instructions,  No.  48,  pro- 
vide for  appeals  in  cases  of  misdemeanor,  when  the  fine  imposed  amounts  to  £200. 
In  re  Harvey  (3  Moore's  P.C.  Cases,  US),  In  re  Ames  (3  Moore's  P.C.  Cases,  409),  The 
Queen  v.  Alloo  Paroo  (5  Moore's  P.C.  Cases,  296),  The  Queen  v.  Eduljee  Byramjee 
(5  Moore's  P.C.  Cases,  276). — [Sir  John  Patteson  :  There  is  no  judgment  here,  and 
there  can  be  no  appeal  to  the  Court  of  Error  in  the  island  upon  a  criminal  case  of  oyer 
and  terminer.  If  it  was  made  a  record,  then  by  certiorari  it  might  go  to  the  Court 
of  Error  in  the  Island.] — The  refusal  of  the  venire  de  novo  is  a  judgment.  The 
Statute,  7th  and  8th  Vict.,  c.  69,  allows  any  appeal  direct,  The  Attorney-General  of 
Jamaica  v.  Manderson  (6  Moore's  P.C.  Cases,  240),  without  going  to  a  Court  of 
Error  in  the  Island.  There  is  error  in  not  allowing  [36]  the  challenge  of  the  jury. 
Gray  v.  The  Queen  (11  Clk.  and  Fin.  427).  As  there  is  apparent  error  upon  the 
record,  the  Petitioner  might,  in  England,  by  petition  of  right,  bring  up  the  record 
to  Parliament.     4  Inst.  p.  21. 

The  Right  Hon.  Sir  John  Patteson. — I  cannot  see  how  you  are  to  get  rid  of  the 
Court  of  Error  in  the  Island;  the  Statute,  7th  and  8th  Vict.,  c.  69,  applies  only  to 
Nisi  Prius  cases.  Are  you  asking  any  more  than  the  opinion  of  this  Court  upon  the 
proceedings  taken  in  this  case?  How  can  their  Lordships  give  any  opinion?  It 
may  lie,  for  aught  we  know,  that  judgment  has  been  given  in  your  favour.  At  any 
rate  you  can  only  bring  error  upon  final  judgment.  The  Court  below,  if  it  thought 
fit.  might  have  given  judgment  and  suspended  execution.  Again,  how  can  you  ask 
to  appeal  from  all  the  proceedings  if  the  record  is  not  made  up?  As  at  present 
advised,  we  can  make  no  order  upon  this  petition — we  cannot  interfere. 

The  following  Order  in  Council  was  made  upon  the  petition: — "The  Lords  of 
the  Committee,  in  obedience  to  your  Majesty's  Order  of  Reference,  have  taken  the 
petition  into  consideration  ;  ami  having  heard  Counsel  on  behalf  of  the  Petitioner, 
their  Lordships  do  agree  humbly  to  report  to  your  Majesty  that  this  petition  ought  to 
be  dismissed." 

[Mews'  Dig.  tit.  COLONY;  III.  Appeals  to  Privy  Council;  3.  Leave  to  Appeal 
As  to  special  leave  to  appeal  in  criminal  cases  see  note  to  In\  re  Ames.  1841, 
3  Moo.  P.C.  413.] 


402 


NORTHCOTE  V.   DOUGLA8 FRANCISKA   (THE)  [1855]       X  MOORE,  37 

[37]  OX  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

CHARLES  NORTHCOTE,— Appellant;  The  Honourable  CAPTAIN  GEORGE 
HENRY  DOUGLAS,  and  FRANCIS  HART  DYKE,  Her  Majesty's  Procurator- 
General, — Respondents  *  [July  2G,  27,  1)0,  and  31,  and  August  1,  1855]. 

The  "  Franciska."  (a) 

Where  doubts  exist  with  respect  to  matter  which  does  not  appear  upon  evidence 
furnished  by  the  ship  itself,  namely,  the  papers  on  board,  or  the  examination 
of  the  master  and  crew,  as  t he  existence  or  non-existence,  the  sufficiency  or  in- 
sufficiency, of  a  blockade,  a  Prize  Court  will  allow  further  proof,  and  such 
further  proof  is  not  limited  to  the  claimant,  but  may  be  granted  to  the  captor 
also  [10  Moo.  P.C.  43]. 

Whatever  may  be  the  demerits  of  a  ship,  she  cannot  be  condemned  for  a  breach 
of  blockade,  unless,  at  the  time  w  hen  she  committed  the  alleged  offence,  the  port 
for  which  she  was  Bailing  was  legally  in  a  state  of  blockade,  and  wax  known 
to  be  so,  by  the  master  or  owner  [10  Moo.  P.C.  44]. 

The  Admiral  of  the  Fleet  must  be  presumed  to  have  carried  with  him  from 
England,  sufficient  authority  to  blockade  such  of  the  enemy's  ports  as  he 
might  deem  advisable  [10  Moo.  P.C.  46], 

Principles  which  regulate  the  right  of  a  belligerent  to  exclude  neutrals  from  a 
blockaded  port  explained. 

Relaxation  of  blockade  in  favour  of  belligerents,  to  the  exclusion  of  neutrals,  is 
illegal  [10  Moo.  P.C.  48]. 

Semble. — It  wTould  not  be  valid  if  the  same  indulgence  was  extended  to  neutrals 
[10  Moo.  P.C.  52]. 

Notice  of  a  blockade  must  not  be  more  extensive  than  the  blockade  itself  [10  Moo. 
P.C.  59]. 

The  existence  and  extent  of  a  blockade  may  be  bo  generally  known  that  knowledge 
of  it  in  an  individual  may  be  presumed  without  distinct  proof  of  personal 
knowledge,  and  such  knowledge  may  supply  the  place  of  a  direct  communica- 
tion from  a  blockading  squadron,  yet  the  fact,  with  notice  of  which  an 
individual  is  so  to  be  fixed,  must  be  one  which  admits  of  no  reasonable  doubt 
[10  Moo.  P.C.  58]. 

On  the  15th  of  April,  1854,  the  Commander  of  the  Baltic  fleet  blockaded,  dt  tart  a. 
the  coast  of  Courland  but  his  notice  to  the  British  Ministers,  including  the 
British  Minister  at  Copenhagen,  was  of  that  character,  that  the  impression 
was,  that  all  the  Russian  ports  in  the  Baltic  were  blockaded.  The  English 
Government  also  on  that  date  issued  an  Order  in  Council,  giving  permission 
up  to  t lie  15th  of  May,  for  Russian  vessels  to  discharge  their  cargoes  from 
Russian  ports  in  the  Baltic  and  White  Sea  to  their  port  of  destination,  even 
though  those  ports  were  in  a  state  of  blockade.  A  similar  permission  was 
-ranted  by  the  French  Government.  And  the  Russian  government  by  a 
Ukase  allowed  the  same  indulgence  to  English  and  French  ships.  On  the 
11th  of  May.  L854,  a  neutral  vessel,  under  Danish  colours,  sailed  from  Copen- 
hagen for  Rigaj  and  was  captured  off  Riga  by  an  English  ship  of  war  on  the 
22nd  of  that  month,  for  a  breach  of  the  blockade  of  that  port. 

*  Present:  The  Lord  President  of  the  Council  (The  Earl  Granville),  the  Right 
Hon.  T.  Pemberton  Leigh,  the  Right  Bon.  Sir  Edward  Ryan,  the  Right  Hon.  Sir 
John  Patteson,  the  Right  Hon.  Sir  John  Dodson,  and  the  Right  Hon.  Sir  William  H. 
Maule. 

('/>  This  was  one  of  a  class  of  cases,  consisting  of  Th*  Johanna  Maria  [1<>  Moo. 
P.C.  70],  Union  [10  Moo.  P.C.  73],  Annechina  Jantina,  Steen  BflZe,  Vrowo  Alida, 
Jeanne  Marin,  and  Nornen,  taken  as  prizes  for  a  breach  of  the  blockade  of  the  Coast 
of  Courland.  The  Franciska  was  selected  to  try  the  question  of  ingress,  and  The 
Johanna  Maria  of  egress,  of  the  port  of  Riga.  The  eases  of  The  Franciska  and  The 
Johanna  Maria  were  argued  together. 
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Held: — First,  thai  the  vessel  was  improperly  seized,  as  there  was  no  legal 
blockade  at  the  time  of  the  seizure  [10  Moo.  P.C.  54]. 

Second,  thai  as  the  Order  in  Council  must  be  taken  to  have  extended  to  British 
and  French  ships,  and  as  it  relaxed  the  blockade  in  favour  of  the  belligerents 
to  the  exclusion  of  neutrals,  the  blockade  was  illegal  [10  Moo.  P.C.  68]. 

Third,  that  assuming  the  blockade  to  be  legal,  yet  the  master  of  the  ship  must 
be  fixed  with  personal  knowledge  of  all  that  was  publicly  known  at  Copen- 
hagen oil  the  11th  of  May,  and  that  as  the  general  notoriety,  so  far  as  it  existed 
ai  that  time  and  phue.  was,  that  all  the  Russian  ports  in  the  Baltic  were 
blockaded,  which  was  not  the  fact,  the  notice,  therefore,  of  the  blockade  being 
more  extensive  than  the  blockade  itself,  it  was  of  no  effect  against  a  neutral 
[10  Moo.  P.C.  66]. 

In  such  circumstances  the  sentence  of  condemnation  was  reversed,  and  simple 
restitution  decreed,  but  without  costs  [10  Moo.  P.C.  69]. 

The  Franciska,  a  neutral  ship,  under  Danish  colours,  was  captured  on  the  22nd 
of  May,  1854,  off  Lsyer  [Lyser]  Ort,  at  the  entrance  of  the  Gulf  of  Riga,  for  a  breach 
of  the  blockade  of  that  port. 

[38]  This  ship  sailed  in  Mai  eh.  1854,  from  Tarragona,  in  Spain,  with  a  cargo  of 
wine  and  salt,  the  property  of  subjects  of  Her  Majesty  the  Queen  of  Spain,  bound 
for  Elsinore  for  orders,  and  thence  for  Lubeck,  or  some  other  safe  port  in  the  Baltic, 
not  further  north  than  [39]  Stockholm  or  Revel.  On  the  13th  of  May,  she  left 
Elsinore,  and  passed  the  Sound,  where  she  cleared  for  the  Baltic  generally, 
without  naming  any  port,  and  was  captured  on  the  22nd  of  the  same  month,  off  the 
entrance  of  the  Gulf  of  Riga,  by  Her  Majesty's  ship  Cruiser,  under  the  command  of 
the  Respondent,  Captain  Douglas,  for  a  breach  of  the  blockade  of  Riga,  and  sent  to 
England  for  adjudication. 

A  claim  was  entered  by  the  Appellant,  a  ship-broker,  in,  London,  on  behalf  of 
Jorgen  Peter  Arboe,  of  Copenhagen,  the  sole  owner,  for  restitution  of  the  ship  and 
freight.  It  was  alleged  by  him  that  the  Master  had  orders  to  proceed  to  Riga,  if  it 
was  not  in  a  state  of  blockade;  that  to  ascertain  whether  it  was  so  or  not,  he  made 
inquiries  at  Copenhagen,  and  also  of  Her  Majesty's  ship  Rosamond,  but  without 
effect,  and  that  upon  descrying  77/ e  Cruiser,  The  Franciska  sailed  towards  her,  with 
a  view  of  making  the  same  inquiry,  when  she  was  captured. 

The  case  was  heard  on  this  claim  on  the  6th  of  October,  1854,  when  the  learned 
Judge  of  the  High  Court  of  Admiralty  (The  Right  Hon.  Dr.  Lushington)  admitted 
tiie  claim,  but  allowed  both  the  captor  and  the  claimant  to  bring  in  further  proof, 
which  lie  directed  to  be  confined  to  the  fact  of  the  blockade  only.  Further  proof  was 
brought  in,  and  evidence  entered  into  at  great  length  by  both  parties,  the  material 
parts  of  which  are  mentioned  and  referred  to  in  the  judgment  of  their  Lordships. 

On  the  27th  of  January,  1855,  the  Judge  of  the  Admiralty  Court  delivered  judg- 
ment (see  judgment  reported,  nom.  The,  Franciska  and  The  Johanna,  1  Spink's  Prize 
Cases,  p.  Ill,  where  the  Orders  in  Council,  etc.,  are  set  out),  condemning  the  ship 
and  freighl  for  a  breach  of  blockade:  on  the  [40]  grounds,  first,  that  the  blockade 
was  notorious  at  Elsinore  on  the  14th  of  May,  the  day  The  Franciska  sailed;  and 
secondly,  that  the  Master  had  deposed  falsely,  as  in  the  opinion  of  the  Court  he  was 
proceeding  to  violate  the  blockade  with  a  full  knowdedge  of  the  same,  and  that, 
under  such  circumstances,  the  owner  could  derive  no  benefit  from  the  Treaty  of 
Great  Britain  with  Denmark,  made  in  the  year  1670. 

From  this  sentence  of  condemnation  the  present  appeal  was  brought  by  the 
claimant. 

The  arguments  at  the  hearing  of  the  appeal  were  chiefly  upon  these  two  points  :  — 

First,  whether  at  the  hearing  of  the  claim,  further  proof  as  to  the  time  at  which 
the  port  of  Riga  was  put  in  a  state  of  blockade,  ought  to  have  been  allowed  to  the 
captor.  The  cases  cited  upon  this  question  were,  The  11  enrich  and  Maria  (1  Rob. 
148),  The  Haabet  (6  Rob.  51),  The  Apollo  (5  Rob.  286). 

Secondly,  whether  upon  the  further  proof  there  was  sufficient  evidence  that  th< 
Port  of  Riga,  if  a1  all  in  a  state  of  blockade  at  the  time  of  the  capture  of  The  Fran- 
ciska, was  in  a  state  of  blockade,  and  so  known  to  be  by  those  in  charge  of  the  ship, 
and  if  the  conduct  imputed  to  them  constituted  such  a  breach  of  blockade  which 
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made  the  ship  liable  to  condemnation.  Upon  this  point  the  evidence  in  the  cause 
was  referred  to,  and  the  following  cases  and  authorities  were  cited:  The  Courier  (1 
Edw.  249,  251),  The  Adriana  (1  Rob.  313),  The  Vrouw  [41]  Judith  (1  Rob.  150-1  >. 
The  Columbia  (1  Rob.  154-6),  The  Hen/rick  and  Maria  (1  Rob.  146),  The  Jietsey  (1  Rob. 
93),  The  Christina  Margaretha  (6  Rob.  62-4),  Tin  Frederick  Molke  (1  Rob.  S6-S), 
The  Apollo  (5  Rob.  286),  The  Tutela  (6  Rob.  177),  The  Juffrow  Mono  Schroeder  (3 
Hob.  147),  The  Jonge  Petronella  (2  Rob.  131),  The  Neptunus  (2  Rob.  110),  The  Holla. 
(6  Rob.  364),  The  Charlotte  (1  Edw.  262),  The  Hofnimg  (6  Rob.  112),  Tht  Triheten 
(6  Rob.  65-7),  The  Adelaide  (3  Rob.  281),  The  Flad  Oyen  (1  Rob.  135).  Th,  Welvaart 
Van  l-illair  (2  Rob.  L28),  The  Eurtige  Kane  (3  Rob.  324-6),  The  Nancy  (1  Acton.  6!  >, 
Sai/lor  v.  Taylor  (1  Moo.  and  Mai.  207),  77/e  /'ox  (1  Edw.  311),  1  Kent's  "  Comma."  p. 
117:1  Kent's  "  Law  of  Nations,"  p.  113  :  2  Wheaton's  "  Eleni.  of  Inter.  Law."  238 
(3rd  Edit.).  Traiti  de  Prize  Maritime,  p.  37>S.  Annual  Reg.  17'J3  ;  State  Papers, 
p.  174. 

The  appeal  was  argued  by  Dr.  Addains  and  Dr.  Twiss,  for  the  Appellant  :  and 
The  Queen's  Advocate  (Sir  John  Harding),  and  Dr.  Jenner,  for  the  Respondents. 

The  case,  with  that  of  the  Johanna  Maria  (post  [10  Moo.  P.O.],  p.  70),  involving 
a  similar  question  of  a  breach  of  the  block-[42]-ade  of  the  port  of  Riga,  stood  over 
for  consideration.     Judgment  was  nowr  delivered  by 

The  Right  Hon.  T.  Pemberton  Leigh  (Nov.  30,  1855). — In  the  month  of  March, 
185-1,  the  Danish  schooner  Franciska,  Mechelsen,  master,  was  lying  in  the  porl  of 
Barcelona  in  Spain.  On  the  1th  of  that  month,  a  charter-party  was  signed  by  the 
master  and  certain  merchants  at  Barcelona,  whereby  the  slap  was  hired  for  a 
voyage  with  a  cargo  of  wrine  and  salt,  "  to  Elsinore  for  orders,  and- thence  for  Lubeck 
or  some  other  safe  port  in  the  Baltic,  not  further  north  than  Stockholm  or  Revel." 
Twenty- four  hours  were  allowed  for  receiving  orders  at  Elsinore,  and  the  captain 
was  to  consign  his  ship,  on  the  passage  of  the  Sound,  to  Messrs.  Ahman  and  Lind- 
berg,  at  Elsinore. 

On  the  11th  of  March,  the  master  took  on  board  a  quantity  of  wines  at  Tarragona. 
and  having  completed  her  cargo  with  salt  at  Torreviega,  on  the  13th  of  April  sailed 
from  that  port  for  Elsinore.  On  the  13th  of  May,  the  ship  passed  the  Sound,  where 
she  cleared  "  for  the  Baltic  "  generally,  without  naming  any  port.  On  the  22nd  of 
May,  she  was  seized  near  the  entrance  to  the  Gulf  of  Riga  by  Her  Majesty's  steam- 
frigate,  Cntt:er,  under  the  command  of  Captain  Douglas,  for  an  alleged  breach  of 
the  blockade  of  Riga,  and  sent  home  for  adjudication.  On  the  3rd  of  August,  a 
claim  was  entered  for  the  ship  by  Northcote,  a  shipbroker  in  London,  on  behalf  of 
Jorgen  Peter  Arboe,  of  Copenhagen,  as  the  sole  owner. 

On  the  6th  of  October,  the  case  was  heard  on  the  claim  ;  when  the  Judge  admitted 
the  claim,  but  allowed  the  Proctors  on  both  sides  "  to  bring  in  further  proofs,  but 
only  as  to  the  blockade." 

[43]  Further  proofs  were  accordingly  brought  in,  and  on  the  27th  of  January, 
1855,  the  Judge  condemned  the  ship  and  freight.  From  this  sentence  of  con- 
demnation the  present  appeal  is  brought. 

At  the  hearing  of  the  appeal  it  was  contended  by  the  Appellant: 
First.      That  the  ship  ought  to  have  been  restored  on  hearing  the  claim,  or  that, 
at  all  events,  further  proof  ought  not  to  have  been  allowed  to  the  captors. 

Second.  That  upon  the  further  proof  (if  properly  received)  restitution  omdvt 
to  have  been  decreed  with  costs  and  damages. 

As  to  the  first  point,  the  course  of  proceeding  to  be  observed  on  the  original 
hearing  is  very  clear.  In  everything  that  regards  the  ship  and  cargo  the  case  is 
to  be  considered,  in  the  first  instance,  exclusively  upon  the  evidence  furnished  by 
the  ship  itself,  namely,  the  papers  on  board  and  the  examination  on  the  standing 
interrogatories,  of  the  master  and  some  of  the  crew.  If  the  case  be  clear  upon  this 
evidence,  restitution  or  condemnation  is  decreed  at  once.  If  upon  such  evidence 
the  case  be  left  in  doubt,  further  proof  is  usually  allowed  to  the  claimant  only  but 
it  may  also  be  allowed  to  the  captors,  if.  in  the  opinion  of  the  Judge  who  hears 
the  case,  such  a  course  appears  to  be  required.  With  respect  n>  matters  which 
cannot  appear  upon  evidence  furnished  by  the  ship.  a^  the  existence  or  non-exist- 
ence, the  sufficiency  or  insufficiency,  of  a  blockade,  the  Court  must  necessarily  resorl 
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bo  other  means  of  information.  In  this  ease,  the  ship  was  labouring  under  the 
utmost  suspicion.  She  had  no  Latin  pass,  which  the  Danish  Government  provides 
for  a  ship  ..I'  that  country  ;  Bhe  had  no  paper  whatever  on  board  showing  the  port 
for  wind,  she  was  bound;  she  did  [44]  not  appear  to  have  had  any  communication 
with  the  firm  of  Alham  and  Lindberg  at  Elainore,  from  which,  by  the  terms  of  her 
charter-party,  she  was  to  receive  orders  as  to  her  further  destination.  The  master 
stated  that  he  had  received  his  orders  from  Arboe,  the  owner  of  the  ship,  at  Copen- 
hagen (who,  as  far  as  appeared,  had  no  authority  to  give  any),  and  that  his  orders 
were  to  proceed  to  Memel :  bul  if  there  was  no  blockade,  and  if  the  English  war  ships 
would  permit  him,  to  proceed  to  Riga;  and  that  before  he  was  captured  he  was 
sailing  for  Memel.  Yet  it  clearly  appeared  that  he  had  never  steered  for  Memel 
at  all!  but  had  passed  that  port  without  approaching  it,  and  had  been  captured 
at  the  Lyser  Ort,  at  the  mouth  of  the  Gulf  of  Riga 

There  was  every  reason,  therefore,  to  suspect,  if  Riga  was  at  this  time  in  a 
state  of  blockade,  that  the  master  had  notice  of  it,  and  intended  to  break  it;  but 
the  existence  of  the  blockade  and  its  legality,  as  well  as  the  master's  knowledge  of 
it.  were  disputed  by  the  claimant.  On  reference  to  the  "London  Gazette,"  there 
appeared  to  be  some  confusion  as  to  the  time  when  the  blockade  had  commenced, 
and  under  these  circumstances  the  learned  Judge  allowed  "  further  proof,  but  only 
with  respect  to  the  blockade,  to  both  parties."  Their  Lordships  are  of  opinion  that 
he  was  perfectly  righl  in  taking  this  course. 

The  second  "question  is.  what  is  the  effect  of  the  whole  evidence  ultimately  before 
the  Court? 

Whatever  may  be  the  demerits  of  the  ship,  she  cannot  be  condemned  unless  at 
the  time  when  she  committed  the  alleged  offence  the  port  for  which  she  was  sailing 
was  legally  in  a  state  of  blockade,  and  was  known  to  be  so  by  the  master  or  owner. 

[45]  The  offence  imputed  to  the  ship  in  the  affidavit  of  Captain  Douglas,  the 
captor,  is,  that  she  was  sailing  for  Riga.  "  and  the  Deponent  had  reason  to  believe 
that  the  fact  of  the  blockade  of  the  Gulf  of  Riga  was  known  at  Copenhagen  on  the 
13th  day  of  May,  the  day  of  her  departure  from  that  port." 

The  "grounds  of  the  condemnation  are  thus  stated  in  the  judgment:  "  I  condemn 
this  ship,  first,  because  I  hold  that  the  blockade  was  notorious  at  Elsinore  on  May  the 
14th,  the  day  this  vessel  sailed.  Secondly,  because  the  master  has  deposed  falsely, 
and  was  proceeding  to  violate  the  blockade  with  a  full  knowledge  thereof.  Under 
such  circumstances,  he  can  derive  no  benefit  from  the  Treaty  with  Denmark." 

It  is  not  contended  by  the  captors  that,  after  the  ship  sailed  from  Copenhagen, 
she  received  any  notice  to  affect  her  with  knowledge  of  the  blockade,  and  the  ques- 
tions, therefore,  are:  — 

First.     Was  the  port  of  Riga  on  the  14th  of  May,  legally  in  a  state  of  blockade? 
Second.     If  so,  had  the  master  or  owner  at  that  time  such  notice  of  the  fact  as 
to  subject  his  ship  to  condemnation? 

With  respect  to  the  evidence  on  the  first  point,  it  is  established  that  on  the  15th 
or  17th  of  April,  (on  which  of  those  days  it  is  not  material  to  determine,  and  there 
is  some  discrepancy  in  the  affidavits,)  the  Admiral  did  establish,  by  a  competent 
force  properly  stationed  for  the  purpose,  an  effective  blockade  of  the  ports  of  Libau, 
Windau,  and  the  Gulf  of  Riga  :  that,  with  the  exception  of  the  3rd  and  4th  of  May, 
on  which  days  all  the  blockading  ships  were  absent  from  their  stations,  the  blockade 
was  maintained  to  a  time  [46]  subsequent  to  that  at  which  The  Franeiska  was 
seized,  and  their  Lordships  agree  with  the  learned  Judge  in  the  Court  below  in 
thinking,  that  the  Admiral  must  be  presumed  to  have  carried  with  him  from  Eng- 
land, authority  from  Her  Majesty's  Government  to  institute  such  blockade  of  the 
Russian  ports  as  he  might  deem  advisable. 

But  while  the  Admiral  was  taking  these  measures  in  the  Baltic,  the  English  and 
French  Governments  were  taking  measures  at  home  of  which  he  was  ignorant,  and 
which  it  is  contended  seriously  affect  the  validity  of  the  blockade  in  point  of  law. 

By  an  Order  of  Her  Majesty  in  Council,  issued  on  the  breaking  out  of  the  war, 
and  dated  the  29th  of  March,  185  1.  provision  had  been  made  for  the  case  of  Russian 
merchant-vessels  which  at  the  date  of  the  Order  should  be  in  British  ports,  or 
which,  prior  to  the  date  of  the  Order,  should  have  sailed  for  any  foreign  port, 
bound  for  any  port  or  place  in  Her  Majesty's  dominions;  and  by  another  Order 
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dated  the  15th  of  April,  after  reciting  the  former  Order  as  far  as  regarded  the  1 
mentioned  class  of  vessels,  and  that  Ber  Majesty,  with  the  advice  of  Ber  Privy 
Council,  was  now  pleased  to  alter  and  extend  it,  it  was  ordered,  by  and  with  Bueh 
advice  as  aforesaid,  as  follows:  "That  any  Russian  merchant-vessel  which,  prior 
to  the  15th  day  of  May,  1854,  shall  have  Bailed  from  any  port  of  Russia  Bituated 
either  in  or  upon  the  shore  or  coasts  of  the  Baltic  Sea,  or  of  the  White  Sea,  bound 
for  any  port  or  place  in  Her  Majesty's  dominions,  shall  be  permitted  to  enter 
such  last-mentioned  port  or  place,  and  to  discharge  her  cargo,  and  afterwards  forth- 
with to  depart,  without  molesta-[47]-tion  ;  and  that  any  such  vessel  it'  mel  at  sea 
hy  any  of  Her  Majesty's  ships,  should  he  permitted  to  continue  her  voyage  to  any 
port  not  blockaded." 

It  has  been  held,  and  in  their  Lordships'  opinion  properly  held,  in  the  Court 
below,  that  the  permission  given  by  this  Order  to  export  goods  from  Russian  ports 
in  the  Baltic  and  the  White  Sea,  would  authorize  such  exports  from  places  which 
might  at  the  time  be  in  a  state  of  blockade.  Indeed,  as  it  appears  to  have  been  the 
intention  of  the  Allied  Powers,  as  soon  as  possible  after  the  commencement  of  the 
war.  to  blockade  all  the  Russian  ports  in  the  Baltic,  any  other  con- 
struction would  make  the  Order  almost  nugatory.  The  same  construction  must. 
in  their  Lordships'  opinion,  he  put  upon  the  corresponding  Ordoiutance  of  the 
French  Government,  issued  on  the  same  15th  of  April,  by  which  Russian  vessels 
bound  for  any  place  in  France  or  Algeria  were  to  be  at  liberty  to  leave  any  Russian 
ports  in  the  Baltic  and  White  Sea  before  the  15th  of  May,  and  pursue  their  vov 
and  return  to  any  port  not  blockaded. 

By  a  Russian  Ukase  issued  on  the  ground  of  the  Orders  made  by  the  Allied 
Powers,  six-  weeks  from  the  25th  of  April  were  allowed  to  English  and  French  vessels 
in  Russian  ports  in  the  Baltic  "  for  taking  on  board  their  cargoes,  and  for  an 
unobstructed  departure  for  foreign  ports.' 

The  English  Order  in  Council  of  the  15th  of  April  had  provided  only  for 
Russian  vessels  bound  to  British  ports,  and  the  French  Ordonnance  of  the  same  date 
for  Russian  vessels  bound  to  French  ports,  but  by  a  further  French  Ordormance 
dated  the  26th  of  April  (containing  instructions  to  French  cruizers),  free  passage 
was  ordered  to  be  given  to  all  Russian  vessels  loaded  in  Rus-[48]-sian  ports  on  French 
account  for  French  ports,  or  on  English  account  for  English  ports,  up  to  the  15th 
of  May. 

As  regards  export,  therefore,  from  the  Baltic  ports,  by  the  effect  of  these  several 
Ordinances  all  restriction  up  to  the  15th  of  May,  on  the  conveyance  of  cargoes  in 
Uussian  vessels  to  British  and  French  ports,  was  removed:  and  though  British  and 
French  vessels  would,  by  the  general  Law  of  Nations,  be  liable  to  confiscation  for 
breach  of  blockade,  by  sailing  from  blockaded  ports  with  cargoes  taken  on  board 
after  notice  of  the  blockade,  and  the  permission  to  export  is.  hy  the  Orders,  in 
terms,  confined  to  Russian  vessels,  it  seems  improbable  that  the  Allied  Powers  could 
intend  to  deprive  their  subjects  of  the  indulgence  granted  to  them  by  the  Russian 
Government,  or  to  subject  their  property  to  confiscation  for  doing  what  the  enemy 
was  permitted  to  do  with  impunity. 

In  effect,  therefore,  neutrals  only  would  be  excluded  from  that  commerce  which 
belligerents  might  safely  carry  on  :  and  the  question  is.  whether  by  the  Law  of 
Nations  such  exclusion  be  justifiable;  and,  it'  not.  in  what  manner  and  to  what 
extent   neutral  Powers  are  entitled  to  avail  themselves  of  the  objection. 

That  such  exclusion  is  not  justifiable  is  laid  down  in  the  clearest  and  most 
forcible  language  in  the  following  passage  of  the  judgment  now  under  review  :- 
"The  argument  stands  thus:  By  the  haw  of  Nations  a  belligerent  shall  not  concede 
to  another  belligerent,  or  take  for  himself,  the  right  of  carrying  on  commercial 
intercourse  prohibited  to  neutral  nations;  and,  therefore,  no  blockade  can  be 
Legitimate  that  admits  to  either  belligerent  a  freedom  of  commerce  denied  to  the 
subjects  of  States  not  engaged  in  the  war.  The  foundation  of  the  principle  is 
[49]  clear,  and  rooted  in  justice  :  for  interference  with  neutral  commerce  at  all 
is  only  justified  by  the  right  which  war  confers  of  molesting  the  enemy,  all  relations 
of  trade  being  by  war  itself  suspended.  To  this  principle  I  entirely  accede;  ami 
I  should  regret  to  think  if  any  authority  could  be  cited  from  the  decisions  of  any 
British  Court  administering  the  Law  of  Nations,  which  could  be  with  truth  asserted 
to  maintain  a  contrarv  doctrine." 
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The  Learned  Judge,  after  discussing  the  question  how  far  licences  to  enter 
blockaded  porta  would  invalidate  a  blockade,  and  pointing  out  the  important  dis- 
tinctions between  blockades  according  to  the  ordinary  Law  of  Nations,  and  the 
blockades  introduced  during  the  last  war  by  the  Berlin  and  Milan  Decrees  on  the 
one  hand,  and  the  Bri1  ish  Orders  in  Council  on  the  other,  and  between  special  licences 
.•ranted  for  a  particular  occasion  and  licences  granted  indiscriminately,  proceeds, 
"I  think  that  if  the  relaxation  of  a  blockade  be,  as  to  belligerents,  entire,  the 
blockade  cannot  lawfully  subsist  :  if  it  be  partial,  and  such  as  to  exceed  special 
occasion,  that,  to  the  extent  of  such  partial  relaxation,  neutrals  are  entitled  to  a 
similar  benefit"  And  lie  concludes  his  able  discussion  of  this  part  of  the  case,  in 
these  words:  "  With  respect  to  the  present  question  I,  therefore,  have  come  to  the 
conclusion,  that  as  Russian  vessels  might  have  left  the  ports  of  Courland  up  to  the 
15th  of  May,  the  subjects  of  neutral  States  ought  to  be  entitled  to  the  same  ad- 
vantages, and  if  there  be  any  vessel  so  circumstanced  I  should  hold  her  entitled  to 
restitution.  I  think  the  remedy  should  be  commensurate  with  the  grievance." 
The  learned  Judge  holds  that  sucli  [50]  relaxation  does  not  affect  the  general  validity 
of  the  blockade. 

In  order  to  judge  how  far  this  conclusion  can  be  maintained,  it  is  necessary  to 
eonsider  upon  what'  principles  the  right  of  a  belligerent  to  exclude  neutrals  from 
a  blockaded  port  rests.  That  right  is  founded,  not  on  any  general  unlimited  right 
to  cripple  the  enemy's  commerce  with  neutrals  by  all  means  effectual  for  that 
purpose,  for  it  is  admitted  on  all  hands  that  a  neutral  has  a  right  to  carry  on  with 
each  of  two  belligerents  during  war  all  the  trade  that  was  open  to  him  in  times  of 
peace,  subject  to  the  exceptions  of  trade  in  contraband  goods  and  trade  with  blockaded 
ports.  Both  these  exceptions  seem  founded  on  the  same  reason,  namely,  that  a 
neutral  has  no  right  to  interfere  with  the  military  operations  of  a  belligerent  either 
by  supplying  his  enemy  with  materials  of  war,  or  by  holding  intercourse  with  a  place 
which  he  has  besieged  or  blockaded. 

Grotius  expresses  himself  upon  the  subject  in  these  terms: — "Si  juris  met 
executionem  rerum  subvectio  impedierit,  idque  scire  potuerit,  qui  advexit,  ut  si 
oppidwm  dbsessum  ten-ebam,  si  partus  clausos,  et  jam.  deditio  aut  pax  expectabatw, 
tenebitur  ille  mihi  de  damno  culpa  data." — De  Jure  Belli  ac  Pads,  lib.  iii.  c.  i. 
sec.  v. 

Bynkershoek's  commentary  on  this  passage  is  to  the  effect  that  it  is  unlawful  to 
carry  anything,  whether  contraband  or  not,  to  a  place  thus  circumstanced,  since 
those  who  are  within  may  be  compelled  to  surrender,  not  merely  by  the  direct 
application  of  force,  but  also  by  the  want  of  provisions  and  other  necessaries. 
"Sola  obsidio  m  causa,  est,  cur  nihil  obsessis  subvehere  lieeat,  swe  contrabandum 
sit,  sive  [51]  non  sit,  nam  obsessi  non  tantum  ri  cogimtwr  ad  deditionem.  seel  et 
fame,  et  alia  aliarum  rerum  penuria." — Quce.  Jur.  Pub.,  lib.  i.  c.  11. 

Wheaton  in  his  "  Elements  of  International  Law,"  vol.  ii.  p.  228-30,  justly 
observes  that  this  passage  in  Bynkershoek  goes  too  far,  and  that  a  blockade  is  not 
confined  to  the  case  where  there  is  a  siege  or  blockade  with  a  view  to  the  capture 
of  a  place  or  the  expectation  of  peace.  But  these  passages  seem  to  point  to  the 
reason  on  which  this  interference  with  the  ordinary  rights  of  neutrals  was  originally 
justified. 

Vattel  lays  down  the  same  doctrine: — "  Quand  je  tiens  une  place  assiegee,  ou 
xeulement  bloquee,  je  suis  en  droit  el'empeclier  que  personne  n'y  entre,  et  de  traiter 
en  ennemi  quiconque  entreprend  aVy  entrer  sans  ma  permission,  ou  d'y  porter  quoi 
que  ce  soit :  car  il  s'oppose  a  mon  entreprise,  il  peut  contribuer  a  la  (aire  echouer, 
et  par  Id  me  fair?  tomber  dans  tons  lex  ma/ux  (Tunc  guerre  malJieureuse." — B.  iii. 
c.  vii.  s.  1.  17. 

These  passages  refer  only  to  ingress  and  the  importation  of  goods,  but  it  is 
clear  that  the  operations  of  the  siege  or  blockade  may  be  interrupted  by  any  com- 
munication of  the  blockaded  or  besieged  place  with  foreigners;  and  Lord  Stowell, 
when  he  defines  a  blockade,  always  speaks  of  it  as  the  exclusion  of  the  blockaded 
place  from  all  commerce,  whether  by  egress  or  ingress.  In  The  Frederick  Molke  (1 
Rob.  87),  he  says: — "  What  is  the  object  of  a  blockade?  not  merely  to  prevent  an 
importation  of  supplies;  but  to  prevent  export  as  well  as  import;  and  to  cut  off  all 
communication  of  commerce  with  the  blockaded   place."     In  The   Bet  set/  (1    Rob. 
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93) — "After  the  commencement  of  a  blockade  a  neutral  cannot,  I  conceive,  be 
allowed  to  interpose  in  any  way  to  assist  the  [52]  exportation  of  the  property  of 
the  enemy."  In  The  Vrouw  Judith  (1  Rob.  151) — "A  blockade  is  a  sort  of  cir- 
cumvallation  round  a  place,  by  which  all  foreign  connexion  and  correspondence  is, 
as  far  as  human  force  can  effect  it,  to  be  entirely  cut  off.  It  is  intended  to 
suspend  the  entire  commerce  of  that  place;  and  a  neutral  is  no  more  at  liberty 
to  assist  the  traffic  of  exportation  than  of  importation."  In  The  EoUa  (6  Rob. 
372) — "  What  is  a  blockade  but  a  uniform  universal  exclusion  of  all  vessels  not 
privileged  by  law?"  In  The  Success  (1  Dods.  134) — "  The  measure  which  has  been 
resorted  to,  being  in  the  nature  of  a  blockade,  must  operate  to  the  entire  exclusion 
of  British  as  well  as  of  neutral  ships;  for  it  would  be  a  gross  violation  of  neutral 
rights,  to  prohibit  their  trade,  and  to  permit  the  subjects  of  this  country  to  carry 
on  an  unrestricted  commerce  at  the  very  same  ports  from  which  neutrals  are 
excluded." 

It  is  contended  that  the  objection  of  a  neutral  to  the  validity  of  a  blockade,  on 
the  ground  of  its  relaxation  by  a  belligerent  in  his  own  favour,  is  removed  if  a 
Court  of  Admiralty  allows  to  the  neutral  the  same  indulgence  which  the  belligerent 
has  reserved  to  himself  or  granted  to  his  enemy.  But  their  Lordships  have  great 
difficulty  in  assenting  to  this  proposition.  In  the  first  place,  the  particular  relaxa- 
tion, which  may  be  of  the  greatest  value  to  the  belligerents,  may  be  of  little  or  no 
value  to  the  neutral.  In  the  instance  now  before  the  Court  it  may  have  been  of  the 
utmost  importance  to  Great  Britain  that  there  should  be  brought  into  her  ports 
cargoes  which,  at  the  institution  of  the  blockade,  were  in  Riga;  and  it  may  have 
been  for  her  advantage,  with  that  view,  to  relax  the  blockade.  But  a  relaxation  of  the 
blockade  to  that  extent,  and  a  per-[53]-niission  to  neutrals  to  bring  such  cargoes  to 
British  ports  may  have  been  of  little  or  no  value  To  neutrals. 

The  Counsel  on  both  sides  at  their  Lordships'  bar  understood  that  the  learned 
Judge  in  this  case  intended  thus  to  limit  the  rights  of  neutrals,  and  to  place  neutral 
vessels  only  in  the  same  situation  as  Russians,  under  the  Order  in  Council.  Their 
Lordships  would  be  inclined  to  give  a  more  liberal  interpretation  to  the  language 
of  the  judgment;  yet  if  this  be  done,  the  allowance  of  a  general  freedom  of  com- 
merce, by  way  of  export,  to  all  vessels  and  to  all  places  from  a  blockaded  port,  seems 
hardly  consistent  with  the  existence  of  any  blockade  at  all. 

Again,  it  is  not  easy  to  answer  the  objections  which  a  neutral  might  make,  that 
the  condition  of  things  which  alone  authorises  any  interference  with  his  com- 
merce does  not  exist,  namely,  the  necessity  of  interdicting  all  communication  by 
way  of  commerce  with  the  place  in  question  ;  that  a  belligerent,  if  he  inflicts  upon 
neutrals  the  inconvenience  of  exclusion  from  commerce  with  such  place,  must 
submit  to  the  same  inconvenience  himself;  and  that  if  he  is  to  be  at  liberty  to  select 
particular  points  in  which  it  suits  his  purpose  that  the  blockade  should  be  violated 
with  impunity,  each  neutral,  in  order  to  be  placed  on  equal  terms  with  the 
belligerent,  should  be  at  liberty  to  make  such  selection  for  himself. 

Bui  the  ambiguity  in  which  all  these  questions  are  left  by  the  Order  in  Council 
of  the  15th  of  April;  the  doubt  whether  the  liberty  accorded  to  enemies'  vessels 
extends  to  neutrals,  and,  if  so,  whether  such  liberty  is  subject  to  the  same  restric- 
tions, or  to  any  other  and  whai  restrictions,  affords,  in  the  opinion  of  their 
Lordships,  another  strong  argument  against  the  legality  of  [54]  the  blockade  in 
this  case.  If  a  partial,  modified  blockade  is  to  be  enforced  against  neutrals, 
justice  seems  to  require  that  the  modifications  intended  to  be  introduced  should  lie 
notified  to  neutral  States,  and  that  they  should  be  fully  apprized  what  acts  their 
subjects  may  or  may  not  do.  They  cannot  reasonably  lie  exposed  to  the  hardship 
of  either  abstaining  from  all  commerce  with  a  place  in  such  a  state  of  uncertain 
blockade,  or  of  having  their  ships  seized  ami  sent  to  the  country  of  the  belligerent, 
in  order  to  learn  there,  from  the  decision  of  its  Court  of  Admiralty,  whether  the 
conduct  they  have  pursued  is.  or  is  not,  protected  by  an  equitable  interpretation  of 
an    instrument  in  which  they  are  not   expressly  included. 

If  these  views  of  the  law  lie  correct,  this  ship  cannot  he  considered  to  have  had 
notice  of  any  blockade  of  Riga  at  the  time  when  she  sailed  for  that  port:  for.  in 
truth,  no  legal  blockade  was  then  in  existence,  and  it  would  lie  hard  to  require  a 
neutral  to  speculate  on  the   probability,   however    great,   of  a   legal   blockade   di 
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facto  being  established  at   a   future  time,  when  he  is  not  permitted  to  speculate 
mi  the  chance  of  its  discontinuance  after  he  lias  once  had  notice  of  its  existence. 

Their  Lordships  have  considered  the  objections  to  the  Moekade  only  as  it  is 
affected  by  the  Orders  in  Council  of  the  15th  of  April,  which  relate  to  egress  from 
Russian  ports,  and  to  this  view  of  the  case  the  argument  at  the  Bar  was  confined, 
both  before  the  Judge  below  and  before  their  Lordships.  But  it  may  not  be  im- 
material to  advert  to  the  position  in  which  Russian  vessels  at  this  time  stood  with 
respect  to  ingress  into  the  Baltic  ports,  and  to  consider  whether  a  certain  class 
of  such  vessels,  namely,  those  which  at  the  breaking  out  of  the  war  were  in  British  or 
French  [55]  ports,  were  not  at  liberty  to  sail  with  their  cargoes  for  the  ports  to 
which  they  were  bound,  although  such  ports  might  be  blockaded. 

By  the  Order  in  Council  of  the  29th  March,  already  referred  to,  it  was  ordered 
"•  that  Russian  merchant-vessels,  in  any  ports  or  places  of  Her  Majesty's  dominions 
should  lie  allowed  until  the  10th  day  of  May  next,  six  weeks  from  the  date  hereof, 
for  loading  their  cargoes  and  departing  from  such  ports  or  places;  and  that  such 
Russian  merchant-vessels,  if  met  at  sea  by  any  of  Her  Majesty's  ships,  should  be 
permitted  to  continue  their  voyage,  if  on  examination  of  their  papers  it  should 
appear  that  their  cargoes  were  taken  on  board  before  the  expiration  of  the  above 
term.  Provided,  that  nothing  therein  contained  should  extend  or  be  taken  to 
extend  to  Russian  vessels  having  on  board  any  officer  in  the  military  or  naval 
service  of  the  enemy,  or  any  article  prohibited,  or  contraband  of  war,  or  any 
despatch  of  or  to  the  Russian  Government." 

There  is  here  an  enumeration  of  the  several  particulars  which  are  to  exempt 
a  vessel  from  the  Order,  and  to  leave  her  of  course  subject  to  capture  as  enemies' 
property.  But  the  attempt  to  enter  a  blockaded  port  is  not  amongst  the  exceptions, 
nor  is  there  any  prohibition  against  entering  such  port.  An  enemy's  ship  commits 
no  offence  against  the  Law  of  Nations  by  attempting  to  elude  a  hostile  squadron 
and  enter  a  blockaded  port ;  she  has  a  perfect  right  to  do  so  if  she  can.  She  is 
already  subject  to  seizure  in  another  character,  but  does  not  incur  any  penalty 
by  breach  of  blockade.  If,  therefore,  her  liability  to  seizure  as  an  enemy  is  to  be 
removed,  but  her  libert}^  to  sail  in  security  to  her  port  of  destination  is  to  be 
restricted  to  [56]  such  ports  as  may  not  be  in  a  state  of  blockade,  it  should  seem 
that  such  restriction  ought  to  be  specified. 

Accordingly,  in  the  next  paragraph  of  this  Order,  which  applies  to  a  different 
class  of  vessels,  the  restriction  is  specified.  Russian  merchant-ships  which  at  the 
date  of  the  Order  are  on  their  voyage  from  foreign  to  British  ports,  are  to  be  per- 
mitted to  unload  their  cargoes,  and  forthwith  to  depart  and  continue  their  voyage 
to  any  port  not  blockaded. 

By  the  corresponding  Ordonnance  of  the  French  Government  of  the  27th  of 
March,  permission  is  granted  to  Russian  vessels  in  French  ports  for  six  weeks, 
"  de  se  rend  re  directement  au  port  de  destination  sans  qu'Us  soient  dans  Vintervalle 
susceptibles  d'etre  captures."  There  is  no  exception  of  blockaded  ports.  By 
subsequent  Orders  of  both  Governments,  the  period  for  leaving  certain  distant 
ports  was  extended  to  six  weeks  after  promulgation  of  the  Order.  The  same 
observation  which  has  been  made  with  respect  to  the  cases  of  egress  may  be  repeated 
with  respect  to  ingress,  namely,  that  if  all  the  Russian  ports  were  to  be  blockaded, 
and  if  a  permission  to  a  Russian  vessel  to  sail  to  her  port  of  destination  was  to  be 
subject  to  a  tacit  exception  of  blockaded  ports,  such  permission  would  be  delusive, 
and  hardly  consistent  with  good  faith  towards  the  enemy. 

No  doubt,  ships  of  one  belligerent,  at  the  outbreak  of  war,  found  in  the  ports 
of  another,  into  which  they  have  entered  for  peaceful  purposes,  with  the  expectation 
of  the  continuance  of  peace,  form  an  exceptional  class  which  has  a  strong  claim  to 
an  indulgent  exercise  of  the  right  of  capture;  and  an  express  permission  to  such 
ships  to  enter  their  port  of  destination,  though  [57]  blockaded,  might,  perhaps, 
not  affect  the  validity  of  the  blockade.  It  might  fall  within  the  class  of  cases 
alluded  to  by  the  learned  Judge  of  the  Court  below,  of  license  granted  in  particular 
cases  upon  special  grounds.  Such  a  case  is  very  distinguishable  from  one  where 
a  belligerent,  with  a  view  to  the  interests  of  his  own  commerce,  permits  enemies' 
ships  to  bring  to  him  cargoes  from  their  own  ports,  though  he  at  the  same  time 
insists  on  a  blockade  of  such  ports  against  neutrals. 
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Supposing,  however,  the  blockade  in  this  case  to  be  open  to  no  objections  in 
point  of  law  during  the  interval  between  the  15th  of  April  and  the  loth  of  May. 
it  remains  to  be  inquired  whether  the  notice  which  this  ship  received  of  its  existence 
was  of  such  a  character  as  to  subject  her  to  the  penalty  of  confiscation  for  dis- 
regarding it.  Notice  has  been  imputed  to  the  claimant  in  the  Court  below  from 
the  alleged  notoriety  of  the  blockade  on  the  14th  of  May,  at  Elsinore,  where  the 
ship  touched,  and  at   Copenhagen,  where  the  owner  resided. 

It  is  contended  by  the  Appellant  that  in  a  case  of  ingress  of  a  port  subject  to  a 
blockade  only  dc  facto  of  which  there  has  not  been  any  official  notification,  guilty 
knowledge  cannot  be  inferred  in  an  individual  from  general  notoriety,  and  that  a 
ship  is  always  entitled  under  such  circumstances  to  warning  from  the  blockading 
squadron  before  she  is  exposed  to  seizure. 

To  this  proposition  their  Lordships  are  unable  to  accede.  If  a  blockade  de 
facto  be  good  in  law  without  notification,  and  a  wilful  violation  of  a  known  Legal 
blockade  be  punishable  with  confiscation — propositions  which  are  free  from  doubt 
— the  mode  in  which  the  knowledge  has  been  acquired  by  the  offender,  if  it  [58] 
be  clearly  proved  to  exist,  cannot  be  of  importance.  Nor  does  there  seem  for  this 
purpose  to  be  much  difference  between  ingress,  in  which  a  warning  is  said  to  be 
indispensable,  and  egress,  in  which  it   is  admitted  to  be  unnecessary. 

The  fact  of  knowledge  is  capable  of  much  easier  proof  in  the  one  case  than  in 
the  other  ;  but  when  once  the  fact  is  clearly  proved,  the  consequences  must  be  the 
same.  The  reasoning  of  the  learned  Judge  of  the  Court  below  in  this  rase,  and  the 
language  of  Lord  Stowell  in  The  Adelaide,  reported  in  the  note  to  Tin  Neptunus 
(2  Rob.  Ill),  and  The  Hurtige  llane  (3  Rob.  324)  are  conclusive  upon  this  point. 

But  while  their  Lordships  are  quite  prepared  to  hold  that  the  existence  and 
extent  of  a  blockade  may  be  so  well  and  so  generally  known,  that  knowledge  of  it  in 
an  individual  may  be  presumed  without  distinct  proof  of  personal  knowledge,  and 
that  knowledge  so  acquired  may  supply  the  place  of  a  direct  communication  from 
the  blockading  squadron,  yet  the  fact,  with  notice  of  which  the  individual  is  so  to 
be  fixed,  must  be  one  which  admits  of  no  reasonable  doubt.  "Any  communication 
which  brings  it  to  the  knowledge  of  the  party,"  to  use  the  language  of  Lord  Stowell 
in  Tin  Rolla  (6  Rob.  367),  "  in  a  way  which  could  leave  no  doubt  in  his  mind  as 
to  the  authenticity  of  the  information." 

Again,  the  notice  to  be  inferred  from  general  notoriety,  must  be  of  such  a 
character  that  if  conveyed  by  distinct  intimation  from  a  competent  authority  it 
would  have  been  binding  ;  the  notice  cannot  be  more  effectual  because  its  existence 
is  presumed,  than  it  would  be  if  it  were  directly  established  in  evidence.  The  notice 
to  be  inferred  from  the  acts  of  a  belli-[59]-gerent,  which  is  to  supply  the  place  of 
a  public  notification,  or  of  a  particular  warning,  must  be  such  as,  if  given  in  the 
form  of  a  public  notification  or  of  a  particular  warning,  would  have  been  legal  and 
effectual. 

For  this  purpose  the  notice  of  the  blockade  must  not  be  more  extensive  than  the 
blockade  itself.  A  belligerent  cannot  be  allowed  to  proclaim  that  he  lias  instituted 
a  blockade  of  several  ports  of  the  enemy,  when  in  truth  he  has  only  blockaded  one  : 
such  a  course  would  introduce  all  the  evils  of  what  is  termed  a  paper  blockade,  and 
would  be  attended  with  the  grossest  injustice  to  the  commerce  of  neutrals.  Ac- 
cordingly a  neutral  is  at  liberty  to  disregard  such  a  notice,  and  is  not  liable  to 
the  penalties  attending  a  breach  of  blockade,  for  afterwards  attempting  to  enter 
the  port  which  really  is  blockaded. 

This  was  distinctly  laid  down  by  Lord  Stowell  in  the  case  of  Thi  Henrich  and 
Maria  (1  Rob.  148),  where  an  officer  of  the  blockading  squadron  had  informed  a 
neutral  that  all  the  Dutch  ports  were  in  a  state  of  blockade,  whereas  the  blockade 
was  confined  to  Amsterdam.  The  ship  was  afterwards  captured  for  an  alleged 
attempt  to  enter  Amsterdam,  and  Lord  Stowell,  in  decreeing  restitution,  observed: 
"The  notice  is.  I  think,  in  point  of  authority,  illegal;  at  the  time  when  it  was 
given,  there  was  no  blockade  which  extended  to  all  Dutch  ports.  A  declaration  of 
blockade  is  a  high  acl  of  sovereignty;  and  a  Commander  of  a  King's  ship  is  not  to 
extend  it.  The  notice  is  also,  I  think,  as  illegal  in  effect  as  in  authority:  it  can- 
not be  said  that  such  a  notice,  though  bad  for  other  ports,  is  good  for  Amsterdam. 
It  takes  from  the  neutral  all  power  of  election  as  to  what  other  port  of  [60]  Holland 
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he  should  go.  when  he  found  the  port  of  his  destination  under  blockade.  A  com- 
mander of  a  ship  must  not  reduce  a  neutral  to  this  kind  of  distress;  and  I  am  of 
opinion,  that  if  a  neutral  had  contravened  the  notice,  he  would  not  have  been 
subject  to  condemnation." 

The  authority  of  this  case  is  fully  recognised  by  Dr.  Lushington  in  the  present 
.ase.  who  observes  that  such  an  administration  of  the  law,  in  protecting  the  party 
misled,  was  most  just. 

Applying  these  principles  to  the  evidence  before  them,  their  Lordships  can  have 
no  doubt  that  the  master  and  owner  in  this  case  are  to  be  fixed  with  notice  of  all 
that  was  publicly  known  at  Copenhagen  on  the  14th  of  May,  on  the  subject  of  the 
blockade  ;  that  it  was  known  there  that  merchant-vessels  had  been  turned  back  from 
ports  on  the  coast  of  Courland,  and  that  a  general  impression  prevailed  that  vessels 
seeking  to  enter  Russian  ports  ran  great  risk  of  seizure;  and  that  the  owner  in  this 
.use  shared  that  impression,  and  that  to  this  cause  are  to  be  attributed  the  want  of 
proper  ships'  papers,  which  has  been  already  alluded  to,  and  the  absence,  on  the 
further  proof,  of  any  affidavit  on  the  part  of  the  owner  denying  knowledge  of  the 
blockade. 

But  it  is  contended  by  the  Appellant  that  the  impression  which  thus  prevailed 
at  Copenhagen  (if,  in  fact,  there  existed  any  general  impression)  on  the  14th  of 
May,  was,  and  of  necessity  from  the  acts  of  the  belligerent  Powers  must  have  been, 
not  that  the  ports  of  Libau,  Windau,  and  the  Gulf  of  Riga  were  blockaded  (which 
they  really  were),  but  that  all  the  Russian  ports  in  the  Baltic  were  blockaded, 
which  they  certainly  were  not;  and  that  a  notice  to  be  [61]  gathered  from  such 
erroneous  impressions,  was,  on  the  principles  already  referred  to,  of  no  effect. 

In  order  to  determine  the  question  of  fact  upon  this  point,  it  is  necessary  to 
examine  with  some  minuteness  the  details  of  the  evidence  as  it  applies  to  Copenhagen 
at  the  time  when  this  ship  left  that  city.  On  the  11th  of  April,  1854,  the  Admiral 
made  the  following  communication  to  Mr.  Buchanan,  Her  Majesty's  Envoy  Extra- 
ordinary at  the  Court  of  Denmark  :  — 

"  Duke  of  Wellington,  in  Kioge  Bav. 
"April  11,  1854. 

"  Sir, — I  have  the  honour  to  acquaint  your  Excellency,  for  the  information  of 
the  Foreign  Ministers.  Consuls,  Vice-Consuls,  and  Consular  Agents  residing  in  the 
Kingdom  of  Denmark,  that  Her  Britannic  Majesty's  fleet  will  sail  this  day  for  the 
Gulf  of  Finland,  to  place  in  a  state  of  blockade  the  whole  of  the  Russian  ports  in 
the  Baltic  and  in  the  Gulfs  of  Finland  and  Bothnia. — I  have,  etc. 

(Signed)         "  Chas.  Napier, 
"  Vice-Admiral  and  Commander-in-Chief." 

On  the  following  day,  the  12th  of  April,  Mr.  Buchanan  published  the  following 
circular  at  Copenhagen  :  "  To  Ministers,  Charges  d' Affaires,  and  Consuls  of  f  11 
Nations — The  undersigned,  Her  Britannic  Majesty's  Envoy  Extraordinary  and 
Minister  Plenipotentiary  at  the  Court  of  Denmark,  has  the  honour  to  inform  you 
that  Her  Majesty's  fleet,  under  the  command  of  Vice-Admiral  Sir  Charles  Napier, 
sailed  this  morning  from  Kioge  Bay  to  take  measures  for  placing  in  a  state  of 
blockade  all  the  Russian  [62]  ports  in  the  Baltic  and  in  the  Gulfs  of  Finland  and 
Bothnia.  (Signed)         Andrew  Buchanan." 

On  the  loth  of  April,  a  notification  of  the  official  communications  thus  received 
was  published  by  the  Danish  Government  in  the  public  newspapers. 

A  letter  in  the  same  terms  with  that  to  Mr.  Buchanan  was  at  the  same  time  sent 
by  the  Admiral  to  Her  Majesty's  Ministers  at  Berlin  and  Stockholm,  and  the  Banse 
Towns. 

The  effect  of  tin's  Letter  was  communicated  on  the  14th  of  April,  by  Mr.  Lloyd 

Hodges,  Her  Majesty's  Charge  <!'  A /fa  i  rrs  to  the   I  la  use  Towns,  to  the  Governments  of 

Hamburg,  Lubeck  and  Bremen,  and  by  the  .Minister  at  Stockholm  to  the  Swedish 
( rovernn 

On  the  loth  of  April  Lord  Bloomfield,  the  British  Minister  at  Berlin,  made  a 
similar  communication  to  Her  Majesty's  Consuls  at  Dantzic,  Stettin,  Konigsberg, 
Memelj  Pillau,  and  Swinemunde. 

The  effed  of  these  communications  was.  that  the  Admiral  had  sailed  with  the 
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British  fleet  up  the  Baltic  for  the  purpose  of  immediately  placing   in   a  state  of 
blockade  all  the  Russian  ports  in  that  sea,  ool  that  he  had  actually  blockaded  any. 

But  by  a  most  unfortunate  mistake,  Mr.  Bertslet,  the  British  Vice-Consul  al 
Memel,  announced,  not  merely  that  such  a  blockade  bad  been  actually  instituted, 
hut  that  be  wa>  ordered  by  the  British  Minister  at  Berlin  to  make  Buch  an  announce- 
ment. 

'tii  the  L7th  April,  be  published  at  Memel  in  the  German  Language  a  notice  to 
the  following  effect  :  "  Memel.  April  17th.  1854. — I  herein-  most  respectfully  inform 
the  Honourable  Corporation  of  Merchants  at  this  place,  that  I  am  ordered  by  the 
Royal  [63]  British  Ambassador  at  Berlin,  to  make  known — That  Admiral  Sir  C. 
Napier  has  placed  the  whole  of  the  Russian  ports  in  the  Ea>i  Sea  in  a  state  "t' 
blockade. — W.  J.  Hertslet,  Her  Britannic   Majesty's  Vice-Consul." 

On  the  18th  of  April,  this  nut  ice  was  posted  by  the  authority  of  the  Corporation 
of  Merchants  at  Memel,  on  the  Royal  Exchange  of  that  city,  and  remained  there 
the  two  following  days. 

There  is  nowhere  to  be  found  any  public  correction  or  qualification  of  this  mosl 
important  error.  Indeed  it  does  not  appear  by  anybody  to  have  been  considered 
an  error  as  regard  d  the  fad  of  the  blockade.  The  Admiral  himself  Beeme  to  h 
considered  that  he  had  both  established  and  notified  a  general  blockade.  The 
officers  of  his  fleet  might  naturally  share  the  impression.  Captain  Foote  and 
Lieutenant  Hall,  as  is  observed  in  the  judgment  below,  had  been  in  communicati  >n 
with  Mr.  Hertslet,  and  he  probably  made  public  the  impression  which  he  had  re- 
ceived from  them.  There  is  not  the  least  reason  for  imputing  to  him  any  inten- 
tional misrepresentation. 

I!'ii  the  important  point  for  consideration  is,  what  impression  would  thesi 
ceedings  create  on  the  public  mind,  and  what  reports  on  the  subject  would  Ik-  likely, 
in  consequence  of  them,  to  circulate  through  the  ports  of  the  Baltic?  The  belief 
which  they  would  occasion,  as  it  appears  to  their  Lordships,  must  necessarily  lie. 
that  whatever  the  blockade  might  be,  it  was  general,  and  extended  to  all  the  Russian 
ports  in  the  Baltic,  and  was  not  confined  to  a  few-  ports,  or  to  a  particular  division 
of  the  coast. 

There  is  evidence  that  this  actually  was  the  belief  created. 

[64]  On  the  21s1  of  April,  the  Lubeck  newspapers  contained  the  following  notice  : 
"  The  closing  of  the  Russian  ports,  which  has  now  taken  place  through  the  blockade 
of  them  ordered  by  the  English  Government,  cannot  fail  to  exercise  great  influence 
on  the  value  of  Russian  produce."  On  the  same  day,  the  Gottenburgh  newspaper 
contained  the  following  notice:  "Stockholm,  April  21. — It  has  already  been  made 
known  at  the  different  places,  by  the  official  paper  of  last  Tuesday's  post,  that  the 
British  fleet  has  proceeded  up  the  Gulf  of  Finland,  and  that  all  Russian  and  Finland 
ports  have  been  declared  in  a  si  ate  of  blockade." 

Nothing  appears  to  have  taken  place  which  could  have  been  known  at  Copen- 
hagen, on  the  14th  of  May.  calculat  d  to  correct  this  impression.  That  ships  had 
been  warned  off  from  Libau,  Windau,  and  the  Gulf  of  Riga,  would  in  no  degree  tend 
to  raise  a  belief  that  the  blockade  was  confined  to  those  ports,  unless  the  masters 
of  the  vessels  had  been  informed  that  they  might  proceed  to  other  Russian  pi 
which  does  not  appear  to  have  been  the  case.  One  ship,  indeed.  The  Fritkiof, 
appears,  by  Captain  Key's  affidavit,  to  have  been  permitted,  on  the  1st  of  May.  "  lo 
proceed  on  her  voyage  to  the  Gulf  of  Bothnia,  because  thai  gulf  was  not  then 
blockaded:"  hut  the  ship  could  lint  have  returned  from  her  voyage,  or  have  made 
that  fact  public  at  Copenhagen,  by  the  14th.  That  ships,  coming  out  of  the 
liloekaded  ports,  were  warned  of  the  exist  nee  of  the  blockade,  was  quite  COnsii 
with  the  existence  of  a  blockade  of  other  ports.  The  earliest  document,  in  point 
of  date,  which  refers  to  the  blockade  of  the  particular  pints,  as  distinct  from  the 
Bupposed  general  blockade,  is  Captain  Key's  letter  [65]  of  the  12th  of  May,  to  Mr. 
Hertslet.  al  Memel;  hut  that  letter,  if  its  contents  had  been  more  material  Lhail 
they  are  to  the  point  now  under  consideration,  could  not  have  been  generally  known 
at  Copenhag  d  mi  the  1  tth,  the  communication  between  those  places,  as  appears  by 
Mr.  Bertslet's  affidavit,  occupying  five  days. 

But  there   is  conclusive   evidence  that,   long  after  this   period,   the    individual    at 
Copenhagen,  who  might  be  supposed  to  be  best  acquainted  with  the  blockade,  and 
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whose  authority  must  carry  the  greatest  weight  at  that  place,  namely,  the  British 
Minister  supposed  the  blockade  to  extend  to  all  the  Russian  porta  in  the  Baltic,  and 
a  letter  of  Sir  Charles  Napier,  of  the  '27th  May.  L854,  seems  to  show  that  he  was 
under  the  same  impression. 

On  the  27th  May,  the  Admiral  addressed,  from  Hango  hay,  the  following  letter 
to  Mr.  Buchanan:  :"  Sir.-  Many  Danish  and  Swedish  vessels  have  been  warned  off 
the  coasl  of  Courland,  attempting  to  enter  the  blockaded  ports,  pretending  that 
no  blockade  has  been  notified.  My  letter,  notifying  the  blockade,  was  addressed  to 
Her  Majesty's  Ministers  a1  Copenhagen,  Berlin,  Hamburg,  and  Ghargl  dfAffavre* 
at  Stockholm."  (It  does  aot  appear  that  any  such  notification  had  been  made  ;>y 
the  Admiral,  except  by  his  letter  of  the  11th  of  April.)  "  I  have,  therefore,  to  request 
that  you  will  take  stops  to  make  it  known,  that  all  vessels,  in  future,  will  be  seued 
attempting  to  break  blockade." 

On  receipt  of  this  letter.  Mr.  Buchanan,  on  the  3rd  of  June,  addressed  the  follow- 
ing note  to  the  Danish  Minister  for  Foreign  Affairs  : 
rggi  "  Copenhagen,  June  3,  1854. 

•  M.  h  Ministry — I  have  the  honour  to  acquaint  you  with  respect  to  my  note  to 
your  Excellency  of  the  12th  April  last,  that  Sir  C.  Napier,  the  Commander-in-chief 
of  Her  Majesty's  naval  forces  in  the  Baltic,  having  established  a  blockade  of  all  the 
ports  of  Russia  in  that  sea  and  the  gulfs  of  Finland  and  Bothnia,  has  reported  to 
me  that  lie  has  already  had  occasion  to  warn  off  Danish  vessels  attempting  to  pro- 
ceed to  some  of  these  ports,  and  that  his  Excellency  has  notified  to  me,  for  the  infor- 
mation of  the  subjects  of  His  Majesty  the  King  of  Denmark,  that  vessels  attempting 
in  future  to  violate  the  blockade  which  he  has  established  will  be  seized  by  Her 
Majestv's  eruizers." 

Yet  from  the  Gazette  of  the  14th  of  August,  it  appears  that  the  blockade  of  the 
coast  of  Courland  commenced  on  the  17th  of  April,  that  of  Helsingfors  and  some 
other  ports  on  the  26th  of  April,  that  of  Revel  and  other  ports  on  the  20th  of  May, 
and  that  of  Cronstadt  and  others  in  the  Gulf  of  Finland  on  the  26th  of  June,  above 
three  weeks  after  the  date  of  Mr.  Buchanan's  letter. 

It  is  clear,  therefore,  that  the  real  state  of  the  blockade  could  not  have  been 
known  at  Copenhagen  on  the  14th  of  May,  and  that  the  only  notice  which  the 
master  could  receive  at  that  port,  at  that  time,  would  be,  that  he  must  not  sail  for 
any  of  the  Russian  ports ;  a  notice  which,  if  he  had  received  it  from  a  British  officer, 
he  could  not,  on  the  principles  already  stated,  be  punished  for  disregarding. 

If  this  view  had  been  presented  to  the  Judge  in  the  argument  in  the  Court  below, 
it  is  probable  that  it  would  have  commanded  his  assent,  since  he  entirely  [67]  ap- 
proves of  the  principles  on  which  it  is  founded.  But  unfortunately  the  argument 
before  him  took  a  different  direction.  The  contention  then  appears  rather  to  have 
been,  that  there  had  been  no  blockade  of  any  Russian  ports  which  could  have  been 
known  at  Copenhagen  on  the  14th  of  May  ;  and  that  if  any  knowledge,  however 
accurate,  had  been  acquired  by  the  master,  through  the  channel  of  notoriety,  it 
would  not  have  formed  a  legal  ground  of  condemnation  for  an  attempt  to  enter  a 
blockaded  port.  At  all  events  their  Lordships  have  the  satisfaction  of  believing 
that  the  conclusion  at  which  they  have  arrived  upon  this  point  is  not  opposed  to  the 
authority  of  the  eminent  Judge  whose  decision  they  have  to  review. 

But  further,  although  the  Government  and  commercial  classes  of  Denmark  could 
hardly  have  been  ignorant  on  the  14th  of  May,  that  the  commerce  of  neutrals  had 
been  subject  to  interruption,  and  that  Captains  of  British  ships  of  war  had  interfered 
with  their  vessels,  on  the  allegation  of  a  blockade  of  Russian  ports,  there  were  not 
wanting  circumstances  which  might  reasonably  excite  grave  doubts,  whether  any 
such  blockade  had  been  established  with  sufficient  authority,  or  would  ultimately 
be  recognised  by  the  British  Government. 

In  the  first  place,  the  intention  to  blockade  had  been  duly  notified  to  the  Danish 
Government,  and  they  might  naturally  expect  that  as  the  British  Government,  on 
the  one  side,  and  the  Admiral  on  the  other,  had  means  of  easy  and  rapid  communi- 
cation with  Copenhagen,  any  measure  so  seriously  affecting  their  trade  as  the  actual 
blockade  of  any  of  the  Russian  ports,  would  be  forthwith  intimated  to  them  in  the 
same  authentic  manner.  It  now  appears  why  this  was  not  [68]  done,  namely,  that 
the  Admiral  considered  the  notification  of  the  11th  April,  as  equivalent  to  notice  of 
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actual  blockade,  liut  of  this  of  course  the  Danish  Government  could  doI  have 
apprized. 

Besides  this,  they  won  1>1  Bee  that,  by  the  British  I  >rder  in  Council,  and  the  French 
Ordinances  of  the  15th  of  April,  issued  subsequently  to  the  notification  by  the 
Admiral  of  the  intended  blockade,  a  certain  degree  of  commerce — which,  it'  the  porta 
w  re  blockaded,  would  expose  neutrals  to  confiscation— was  permitted  to  Russian 
ships  up  to  the  15th  of  May  :  they  would  observe  that  no  such  permission  was  given 
to  neutrals:  and  they  would  not  unreasonably  infer  thai  such  permission  was  not 
granted  only  because  it  was  not  required;  that  the  permission  was  granted  to 
Russians  her  a  use  they  would  he  liable  to  capture,  whether  the  ports  were  blockaded  or 
not  ; that  it  was  not  extended  to  neutrals,  because,  their  being  no  blockade,  there  would 
oil  their  part  be  no  risk  ;  and  this  impression  would  be  confirmed  by  observing  that, 
in  the  permission  to  Russian  ships  in  the  ports  of  the  allies  to  proceed  on  their 
voyages,  no  reference  is  made  to  blockaded  ports  as  either  included  in  or  excluded 
from  such  permission. 

Again,  it  might  be  known  at  Copenhagen  that  the  rumours  of  blockade  which 
prevailed  were,  to  a  certain  extent  at  all  events,  so  far  unfounded  that  many  of  the 
ports  which  were  said  to  be  closed  were,  in  truth,  open  ;  that  as  to  the  coast  of  Cour- 
land  itself,  there  had  been  for  two  days  no  ships  of  war  upon  the  blockading  station, 
and  that  on  those  days  and  the  day  following  a  very  large  number  of  ships  were 
reported  at  least,  whether  truly  or  not,  to  have  entered  Riga. 

Their  Lordships  cannot  but  think  that  these  con-[69]-siderations  might  with 
great  justice  affect  the  credit  of  any  reports  in  circulation  at  Copenhagen,  and  create 
a  not  unreasonable  doubl  whether  any  blockade  of  Russian  ports  had  yet  been 
established  by  a  competent  authority  :  and  they  go  far  to  explain  much  of  the  t' 
moiiy  which  might  otherwise  be  fairly  open  to  severe  animadversion.  There  has 
been  much  confusion  and  perplexity  with  respect  to  this  blockade;  there  are,  as 
usually  happens  in  such  cases,  some  inaccuracies  and  errors  in  the  evidence  on  both 
sides,  but  their  Lordships  are  not  inclined  to  attribute  to  the  statements  of  the  wit- 
nesses, or  the  certificate  of  the  merchants,  which  has  been  produced  on  the  further 
proof,  any  wilful  distortion  or  concealment  of  the  truth. 

The  view  which  their  Lordships  have  taken  of  this  part  of  the  case  makes  it  un- 
necessary for  them  to  advert  to  the  many  other  important  points  which  were  argued 
at  their  Bar.  They  must  advise  a  restitution  of  the  ship  (or  rather  of  the  proceeds, 
for  it  appears  to  have  been  sold)  and  of  the  freight,  but  certainly  without  any  costs 
or  damages  to  the  claimant.  There  will  be  simple  restitution,  without  costs  or  ex- 
penses to  either  party. 

[See  Schacht  v.  Otter,  The  Ostsee,  1855,  '.*  Moo.  P.C.  150,  and  note  thereto.  S.C. 
8  St.  Tr.  (X.S.)  .".."ii);  and  separate  report  of  the  proceedings  before  the  High 
Court  of  Admiralty  by  Deane.] 


[70]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

CHARLES  TOTTIE,— Appellant;    EDMUND  HEATHCOTE  and  FRANCIS  HART 
DYKE.  Ber  Majesty's  Procurator-General, — Respondents*  [August  1,  1855]. 

The  "•  Johanna   Makia." 

Condemnation  of  a  neutral  ship  for  a  breach  of  the  blockade  of  Riga.     The  ship 
having  come  out  of  the  blockaded  port  with  a  full  knowledge  of  the  blockade. 

Ship  condemned,  without  costs  of  appeal,  on  account  of  the  laxity  of  the  bh> 

*  Present :  The  Lord  President  of  the  Council  (the  Earl  Granville),  the  Right 
Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward  Ryan,  the  Right  Hon.  Sir 
John  Patteson,  the  Right  Bon.  Sir  John  Dodson,  and  the  Right  Hon.  Sir  William 
H.  Maule. 
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The  circumstances  in  this  case  which  led  to  the  capture  of  the  ship,  differed  from 
those  of  The  Franciska  (ante  [10  Moo.  P.C.],  p.  .".7),  in  this  extent.  The  Johanna 
Maria,  a  neutral  ship,  belonging  to  a  subject  of  Sweden,  under  Norwegian  colours, 
took  .in  board  at  Stavanger,  a  cargo  of  herrings,  and  sailed  therewith  on  the  5th  of 
May.  1864,  bound  for  Riga,  where  she  arrived  on  the  20th  of  that  month,  and  dis- 
charged  her  cargo,  and  then  took  on  board  a  return  cargo  of  rye  and  hemp,  and 
sailed  from  Riga  on  the  24th  of  May,  bound  for  Elsinore  for  orders,  destined  for  a 
Norwegian  port,  and  in  the  prosecution  of  such  voyage  was  captured  on  the  follow- 
ing day,  about  eight  miles  off  Lyserort,  at  the  entrance  of  the  Gulf  of  Riga,  by  Her 
Majesty's  ship  Archer,  the  Respondent,  Edmund  [71]  Heathcote,  Esq.,  Commander, 
and  broughl  to  England  for  adjudication. 

On  the  I'.Mh  of  July,  a  claim  was  entered  for  the  ship  by  the  Appellant,  the 
Swedish  Consul-General,  on  the  part  of  the  owner,  Christian  Lindtner,  of  Stavanger, 
Norway. 

After  the  admission  of  further  proof  by  the  captors  and  claimant,  the  ship  and 
cargo  were  condemned  by  sentence  of  the  High  Court  of  Admiralty,  dated  the  3rd 
of  February,  1855,  for  a  breach  of  the  blockade  of  Riga  with  a  full  knowledge  by 
the  master  of  the  blockade.     From  that  sentence  the  present  appeal  was  brought. 

Dr.  Addams,  and  Dr.  Twiss,  for  the  Appellant  :  and  The  Queen's  Advocate  (Sir 
John  Harding),  and  Dr.  Jenner,  for  the  Respondents. 

The  arguments  were  to  the  same  effect  as  those  advanced  in  the  case  of  The 
Franciska.  The  authorities  referred  to,  were  The  Rolla  (6  Rob.  3G4)  :  The  Juffrow 
Maria  Schroeder  (3  Rob.  147),  The  Neptunws  (2  Rob.  110). 

Judgment  was  delivered  at  the  same  time  (30th  Nov.,  1856)  as  in  the  case  of  The 
Franciska,  as  follows,  by 

The  Right  Hon.  T.  Pemberton  Leigh. — This  vessel  entered  Riga  on  the  20th  of 
May.  after  all  difficulty  arising  from  the  Order  in  Council  of  the  15th  of  April  had 
been  removed.  She  came  out  again  on  the  24th  of  May,  having  taken  on  board  a 
cargo,  [72]  with  a  full  knowledge  of  the  existence  of  the  blockade  at  the  time  of 
loading,  and  in  the  expectation,  as  it  is  said,  that  the  worst  that  could  happen  would 
be  that  she  would  be  sent  back  by  the  British  ships  forming  the  blockade,  to  unload 
her  cargo. 

The  only  ground  on  which  she  could  ask  to  be  relieved  from  condemnation 
would  be,  that  the  letter  of  Sir  Charles  Napier,  of  the  27th  of  May,  1854  (ante, 
[10  Moo.  P.C.]  p.  65),  and  the  subsequent  announcement  by  the  British  Government 
in  the  London  Gazette,  of  the  14th  of  August,  would  be  sufficient  to  annul  all  that 
had  previously  taken  place,  and,  in  the  principles  laid  down  by  Lord  Stowell,  in 
The  Folia  (G  Rob.  368),  to  postpone  all  penalties  for  breach  of  blockade  till  after  the 
2  3th  of  May. 

Their  Lordships,  however,  are  of  opinion,  that  such  a  judgment  would  carry 
the  doctrine  referred  to  further  than  either  the  decision  itself  or  sound  principle 
would  warrant.  In  that  case,  Lord  Stowell  observed  that  the  blockade  had  been  very 
lax  ;  that  several  vessels  had  been  permitted  by  the  blockading  squadron  to  enter, 
and  the  observations  relied  on  must  be  understood  with  regard  to  the  circumstances 
out  of  which  they  arose.  In  this  case,  from  the  5th  of  May,  there  had  been  an  uninter- 
rupted blockade;  no  single  instance  has  been  produced  in  which  any  vessel  had 
been  permit  ted  by  any  of  the  blockading  ships  to  enter  the  port :  nor  had  any  been 
permitted  to  come  out  after  the  15th  of  May,  with  cargoes  subsequently  loaded. 
There  is  clear  proof  of  a  de  facto  blockade;  full  knowledge  of  it  by  the  master,  and 
nothing  which  could  mislead  him  as  to  its  extent  or  effect.  The  usual  consequences 
must,  therefore,  follow,  and  the  [73]  sentence  below  be  affirmed,  but  without  costs  of 
the  appeal. 

By  respective  Orders  in  Council  the  sentences  in  these  cases,  as  well  as  the 
sentences  relating  to  the  condemnation  of  their  cargoes,  were  reversed,  and  simple 

tit ut ion  decreed. 

|  Mews'  Dig.  tit.  WAB  :  '■'>.  Prizb  of  War;  a.  Eights  as  to.     See  note  to  Schacht  v. 
Otter;  The  Ostee,   L855,  9  Moo.  P.C.   150.] 
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The  Fran<  ibka. 

A  ship  and  cargo  taken  as  prize  baying  been  condemned  by  the  Admiralty  Court, 
was  sold  under  a  decree  of  that  Court,  pursuant  to  the  Prize  Act,  17th  and 
L8th  Vict.,  c.  18,  s.  26.  The  decree  was  reversed  by  the  appellate  Court,  and 
simple  restitution  decreed. 

11. M:  that  as  the  captors  were  bona  fide  in  possession  during  litigation,  they 
were  entitled  t < »  the  rights,  allowances,  and  incidents  attaching  to  such  pos 
session,  and  that  the  claimants  were  only,  upon  simple  restitution,  entitled 
to  tlie  nett  proceeds  of  the  sale,  after  deducting  from  the  gross  proceeds  the 
Marshal's  charges,  consisting  of  (1)  expenses  of  sale,  (2)  reasonable  expenses 
tor  the  care  and  custody  oi  the  property  pending  adjudication,  and  (3)  for 
pilotage,  lights,  and  other  dues,  incurred  in  bringing  the  ship  to  England 
[in  Moo.  P.C.  92]. 

Practice  in  former  wars  in  such  cases  [10  Moo.  P.C.  90-92]. 

A  further  question  arose  in  the  cases  of  The  Fram-txka,  and  the  ship  Union, 
which  had  been  also  seized  by  The  Crusier  for  a  breach  of  the  blockade  of  Riga,  and 
condemned;  but  in  accordance  with  the  decision  in  The  Franciska,  the  sentence  of 
condemnation  had  been  reversed;  whether  the  claimants  upon  the  reversal  of  such 
sentences  were  entitled  to  the  gross  proceeds  of  the  sale,  or  only  to  the  nett  proceeds, 
aft ei'  deducting  the  Marshal's  charges. 

It  appeared  that  after  their  condemnation  as  prizes  by  the  Admiralty  Court, 
the  ships  were,  upon  the  petition  of  the  Queen's  Proctor,  in  pursuance  of  the  Act,. 
17th  and  18th  Vict.,  c.  18,  s.  26,  decreed  to  be  appraised  and  sold.  The  sales  were 
accordingly  effected  by  the  Marshal  as  directed  by  that  section,  and  the  gross  pro- 
ceeds were  paid  by  him,  to  the  account  of  the  Paymaster-General,  into  the  Bank  of 
England.  Subsequently,  the  Marshal  brought  in  his  account  of  charges  in  each  case, 
which  being  taxed,  an  order  was  made  under  the  provisions  of  the  28th  section  of 
that  Act,  for  the  payment  out  of  the  proceeds  then  in  the  hands  of  the  Paymaster- 
General.  The  Marshal's  [74]  charges  were  of  three  descriptions:  First,  those  which 
related  exclusively  to  the  charge  for  advertising,  sale,  for  printing  and  distributing 
inventories,  for  use  of  Lloyd's  room,  appraising,  commission  of  sale,  etc.  :  secondly, 
those  which  related  to  the  care  and  custody  of  the  ships  and  cargo,  pending  adjudica- 
tion, the  charges  for  possession,  dock  dues,  warehouse  room,  etc.;  and,  thirdly,  those 
which  were  incurred  in  bringing  the  ships  and  cargoes  to  this  country,  for  Pilotage, 
Trinity  lights,  Ramsgate  dues,  etc.  The  Registrar  received  from  the  Paymaster- 
General  the  proceeds  realised  by  the  sale,  on  account  of  the  prizes  ami  their  cargoes 
lc-->  the  Marshal's  claim  for  fees  and  disbursements;  which  the  claimants  refused  to 
accept,  insisting  on  their  right  to  the  gross  proceeds  of  the  sales. 

The  claimants  now  moved  (12th  April,  1856*)  for  payment  to  them  of  the 
amount  of  such  gross  proceeds. 

Dr.  Addams  for  the  Claimants. 

The  Queen's  Advocate  (Sir  John  Harding),  for  the  Captors,  opposed, — Sub- 
mitting that  the  question  was  one  rather  between  the  officers  of  the  Court  and  the 
claimants,  than  bel  ween  the  claimants  and  the  captors. 

At  the  conclusion  of  the  argument  their  Lordships  reserved  judgment,  the  question 
being,  in  their  opinion,  one  of  considerable  importance,  and  as  such,  they  deemed  it 
requisite  to  see  whether  there  were  [75]  any  authorities  upon  the  point.  They 
referred  the  matter,  therefore,  to  the  Registrar  of  the  Court,  in  Ecclesiastical  and 
Maritime  causes,  to  examine  into  and  report  upon  the  practice  in  such  cases  pre- 
vailing during  the  last  war  in  this  respect,  upon  the  question,  whether  any  and  what 
deductions  were  allowed  from  the  irross  proceeds  of  property  sold  in  eases  of  simple 
restitution.    The  Registrar  having  made  his  report  (a), 

*  Present :  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 
the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John  Patteson. 

(a)  As  the  report  of  the  Registrar  contains  a  very  full  and  valuable  account  of 
the  practice  in  former  wars  upon  this  point,  tbe  Reporter,  thinking  that  it  would 
be  acceptable  to  the  profession,  has  obtained  permission  of  the  Registrar  to  print  it. 
P.C.ni.  H7  u 


X  MOORE,  76  FRANCISKA  (THE)  [185G] 

[76]  Judgment  was  delivered  by 

The  Righl  Bon.  Sir  John  Patteson  (1st  July,  1856).— In  these  cases,  the  ships 
and  cargoes  having  been  condemned  by  the  Court  of  Admiralty,  appeals  were  [77] 

The  report,  after  setting  forth  the  above  facts,  proceeded  as  follows: — "The  fact 
which  I  am  directed  to  ascertain  is,  whether  in  former  wars,  any,  and,  if  so,  which 
of  these  charges  were  allowed  as  deductions  from  the  gross  proceeds  in  cases  of  simple 
rest  it  ut  ion  on  appeal. 

"  It  will  not  be  unimportant  to  examine,  in  the  first  place,  what  was  the  practice 
in  former  wars,  in  regard  to  the  care,  custody,  and  sale  of  prizes,  and  in  what  respect 
that  practice  was  altered  in  the  late  war,  by  the  provisions  of  the  Prize  Act.  (17th 
and  18th  Vict.,  c.  18.)  In  all  previous  wars,  prizes,  when  captured  by  commissioned 
vessels  during  hostilities,  were  left,  pending  adjudication,  in  the  custody  of  the 
captors  ;  the  prize  master  and  crew,  who  had  brought  the  vessel  to  port,  frequently 
remaining  on  board  and  taking  care  of  her  until  she  was  either  condemned  or 
restored.  On  the  breaking  out,  however,  of  the  late  war  with  Russia,  it  was  thought 
better  that  the  practice  prevailing  in  the  United  States  of  America,  in  this  respect, 
should  be  adopted,  and  that  the  prizes  should,  immediately  upon  their  arrival  in 
port,  lie  placed  for  safe  custody  in  the  charge  of  some  public  Officer.  Accordingly, 
the  15th  Section  of  the  Prize  Act  directed  that  all  prizes  which  shall  be  brought 
within  the  jurisdiction  of  the  Court  of  Admiralty,  shall  be  forthwith  delivered  up 
to,  and  remain  in  the  custody  and  care  of,  the  Marshal,  his  substitute,  or  other 
Officer  to  be  appointed  by  the  Court,  or  if  there  be  no  such  Officer,  then  shall  be 
delivered  up  to  the  Collector  or  Comptroller,  or  other  principal  Officer  of  the  Customs, 
or  of  Navigation  Laws,  at  such  port,  and  shall  remain  in  such  custody  and  care, 
subject  to  the  decree  of  the  Court. 

'•  This  transfer  of  the  prize,  pending  adjudication,  from  the  custody  of  the 
captors  to  that  of  an  Officer  of  the  Court  of  Admiralty,  necessarily  led  to  another 
very  important  alteration.  In  former  wars,  upon  the  condemnation  of  any  prize, 
it  was  the  captor,  or,  rather,  his  agent,  who  sold  it.  But  under  the  present  Prize 
Act,  it  is  the  Marshal  who  is  directed  in  all  cases  to  effect  the  sale.  The  26th  Section 
of  the  Act  provides  that,  whenever  any  ship,  vessel,  goods,  or  merchandise,  has  been 
condemned  as  prize,  in  the  Court  of  Admiralty,  the  Judge  of  the  Court  shall  forth- 
with direct  the  same  to  be  appraised  and  sold  by  the  officers  of  the  Court,  or  by 
persons  authorized  by  the  Court  for  that  purjDose,  and  the  proceeds  thereof  to  be 
paid  to  the  account  of  Her  Majesty's  Paymaster-General  on  account  of  naval  prize. 

"  Some  prizes,  indeed,  there  were  even  during  former  wars,  in  which  sales  were 
effected  by  the  Marshal,  as  when  the  property  was  condemned  as  Droits  of  Admiralty, 
or  when  it  was  sold  -pendente  lite,  in  consequence  of  its  being  in  a  perishable  con- 
dition ;  but  such  cases  were,  comparatively  speaking,  rare.  When  a  prize  was  sold, 
it  was  generally  through  the  instrumentality  of  the  prize  agent.  It  is  important  to 
bear  this  distinction  in  mind,  as  it  will  explain  why  it  has  not  been  possible  to  find 
any  case  exactly  similar  to  those  of  The  Franciska,  and  The  T'nimi ;  that  is  to  say, 
any  case  in  which  the  prize,  after  having  been  condemned,  has  been  sold  by  the  Mar- 
shal, and  where  the  proceeds  have  been  ordered  to  be  restored  on  appeal;  for  if  the 
prize  had  been  condemned,  the  captors'  agent,  and  not  the  officers  of  the  Court,  would 
have  effected  the  sale  thereof.  I  shall,  however,  bring  before  your  Lordships  cases 
as  nearly  similar  as  the  altered  practice  of  the  Court  will  allow.  I  shall  bring  before 
you  cases  in  which  the  sale  has  been  effected  by  the  Marshal,  and  shall  show  you  the 
deductions  which  have  in  such  cases  been  usually  made  by  him  from  the  proceeds. 
And  I  shall  also  bring  before  you  cases  in  which  the  prize  has  been  first  condemned, 
and  then  restored  upon  appeal,  where  the  sales  have  been  effected  by  the  captors,  and 
where  they  have  been  called  upon  to  bring  in  account  sales  on  oath,  and  where  the 
deductions  which  they  have  claimed  to  make  from  the  proceeds  have  been  objected  to 
by  the  cla  imants. 

"  First,  then,  as  to  sales  effected  by  the  Marshal  under  an  order  of  the  Court. 

"  In  the  middle  of  the  last  century,  a  curious  practice  existed  in  regard  to  sales 
effected  under  an  Order  and  by  the  Marshal  of  the  Court, — the  practice  of  making, 
uot  only  the  expenses  of  the  sale,  but  all  incidental  charges,  and  even  the  costs  of  the 
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entered  and  prosecuted,  and  their  Lordships  reported  to  Her  Majesty,  that  the 
Bentences  of  the  Court  of  [78]  Admiralty  ought  to  be  reversed,  and  that  the  ships 
and  cargoes  iii  question  ought  t<>  be  restored,  or  the  [79]  proceeds  arising  from  the 
sale  thereof  paid  to  the  claimants  for  the  use  of  the  owners  and  proprietors  [80] 
thereof.    These  reports  were  duly  confirmed  by  Her  Majesty  in  Council. 

proceedings,  form  part  of  the  price.  That  this  was  the  practice,  at  least  in  some 
cases,  appeals  clearly  from  Marriott's  Admiralty  Reports,  for  the  period  from 
Michaelmas  term  177G  to  Hilary  term  1 7 T '. »  ;  at  page  I  l_  of  which  we  find  the 
of  The  Vrow  Antoinette,  in  which  the  Court  ordered  that  certain  goods  '  should  be 
sold  for  His  Majesty's  use.  to  persons  to  be  authorized,  on  a  fair  valuation  by  mer- 
chants; the  carrier  to  be  paid  his  freightage  and  all  incidental  charges  by  the 
buyer;  and  the  money  to  be  paid  to  the  claimant  or  captor,  whosoever  should  finally 
have  the  property.'  Again,  at  page  170,  of  the  same  Reports,  in  the  ease  of  The 
Concordia.  Affinitatis,  the  Court  directed  a  portion  of  the  cargo  'to  be  sold  for  His 
Majesty's  use  at  a  fair  valuation  by  merchants;  the  freighl  and  expenses  of  pro- 
ceedings to  make  a  part  of  the  price,  and  the  money  to  be  brought  into  the  Registry, 
for  the  use  of  the  parties  who  should  finally  obtain  the  property  upon  a  further 
hearing.'  A.1  page  235,  in  the  case  of  Le  Perlan,  the  Court  ordered  the  cargo  to  be 
sold  for  the  use  of  His  Majesty's  navy,  upon  a  valuation  by  merchants  named  on 
each  side,  for  the  profit  of  the  claimants,  all  expenses  on  both  sides  to  be  charged  to 
the  buyer.'  And  again,  at  page  287,  in  regard  to  the  cargoes  of  certain  Dutch  store 
ships,  it  is  stated  that  'all  freight  and  expenses  were  to  be  charged  to  the  buyers, 
and  the  money  to  be  brought  into  Court  for  the  benefit  of  all  parties  who  should 
be  proved  to  have  right.' 

"  Now.  I  need  hardly  observe  that  the  effect  of  such  a  practice  must  have  been  to 
throw  the  whole  of  the  expenses  upon  the  proceeds,  so  that  they  would  be  payable  by 
the  captor  in  the  event  of  a  condemnation;  by  the  owners  in  the  event  of  a  decree 
of  restitution  ensuing.  No  constat  of  these  expenses  would  appear  amongst  the 
records  of  this  office,  as  they  would  naturally  be  settled  out  of  Court  by  the  purchaser. 

"The  inconvenience,  however,  attending  such  a  mode  of  sale  must  have  been 
very  great,  and  must  necessarily  have  had  the  effect  of  narrowing  the  circle  of 
purchasers  to  those  only  who  eould  form  a  pretty  accurate  estimate  of  what  the  ex- 
penses would  amount  to.  Whether  or  not  this  course  was  adopted,  in 
regard  to  all  sales  effected  at  that  period,  under  a  decree  of  the  Court, 
or  when  in  fact  the  practice  was  altered,  I  have  not  thought  it  necessary  to  inquire. 
Suffice  it  to  say,  that  from  the  early  part  of  this  century,  it  was  the  invariable 
practice  of  the  Marshal,  in  all  sales  effected  by  him  under  an  order  of  the  Court,  to 
deduct  the  expenses  of  the  sale  and  all  charges  which  he  might  have  against  the 
properly,  from  the  gross  proceeds,  and  to  pay  the  nett  proceeds  only  into  the 
Registry. 

And,  if  the  deductions  thus  made  by  him  were  improper,  or  his  charges  ex- 
travagant, a  monition  could  lje  taken  out  against  him  on  the  pari  of  any  person 
interested  in  the  proceeds,  calling  upon  him  to  bring  into  the  Registry  the  amount 
improperly  deducted  by  him.  In  the  Appendix  to  this  report  will  be  found  the 
account  sales  in  a  number  of  eases,  in  which  the  sales  were  effected  by  the  .Marshal 
under  orders  of  the  Court,  between  the  years  [804  and  1816;  and  in  every  one  of 
these  cases  the  amount  paid  in  by  the  Marshal,  as  appears  by  our  hooks,  was  the  nett 
and  not  the  gross  proceeds. 

"The  practice  of  permitting  the  Marshal  to  repay  himself  all  his  charges  and 
disbursements  out  of  the  gross  proceeds,  and  of  bringing  in  only  the  nett  amount  of 
proceeds,  prevailed  in  the  Court  of  Admiralty  from  the  time  to  which  I  have  referred 
down  to  about  the  end  of  the  year  IS.").'?,  when  it  was  thought  better  that  the  Marshal 
should,  in  the  first  place,  pay  in  the  whole  of  the  gross  proceeds,  and  that  the  amount 
of  his  charges  and  disbursements  Bhould,  after  taxation,  lie  paid  out  to  him.  It  was 
thought  that  the  Marshal  ought  not  to  be  the  Judge,  even  in  the  firsl  instance,  of 
what  charges  were  and  what  were  not  proper  to  he  retained  by  him  out  of  the 
proceeds,  and  accordingly  the  practice  was.  with  the  sanction  of  the  Judge,  altered 
in  this  respect.  Hence,  in  all  the  sales  effected  by  him,  under  the  presenl  Prize  A.ct, 
it  has  been  Ins  practice  to  pay  to  the  account  of  the  Paymaster-General  at  the  Bank 
of  England,  the  amount  of  the  gross  proceeds,  and  to  receive  thereout,  under  an 
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[81]  Questions  now  arise  and  have  been  discussed  before  their  Lordships.  First, 
whether  the  gross  proceeds  [82]  of  the  sale  ought  to  be  paid  to  the  claimants,  or 
whether  the  netl  proceeds  only  should  be  repaid,  after  [83]  deducting  the  Marshal's 
charges  :  and.  secondly,  if  the  nett  proceeds  only  ought  to  be  paid,  what  deductions 
from  the  gross  proceeds  ought  to  be  allowed. 

order  of  the  Court,  the  amount  of  his  charges,  after  they  have  been  taxed  and 
allowed  by  myself,  in  accordance  with  the  provisions  of  the  28th  section  of  the  Prize 
Act.  This  is  the  course  that  was  adopted,  not  only  in  regard  to  the  cases  of  The 
Franeiska  and  The  Union,  but  in  regard  to  all  the  prizes  which  have  been  sold 
during  the  late  war  by  order  of  the  Court. 

•'It  should,  however,  not  be  forgotten,  that  the  amount  remaining  in  the  Pay- 
master-General's hands,  after  payment  of  the  Marshal's  charges,  is,  in  fact,  the  sum 
which  the  Marshal  would  originally  have  brought  in,  before  he  was  precluded  from 
deducting  his  charges  from  the  proceeds.  Your  Lordships  will  perceive,  by  an  ex- 
amination of  the  account  sales,  printed  in  the  Appendix  hereto,  what  was  the  general 
character  of  the  charges  which  the  Marshal  was  in  the  habit  of  deducting  from  the 
proceeds,  and  how  far  they  resemble  the  charges  in  the  cases  of  The  Franeiska  and 
The  Union. 

"  I  now  proceed  to  call  your  Lordship's  attention  to  the  sales  effected  by  the 
captors  or  their  agent,  upon  condemnation  of  the  property  to  them.  And,  first,  let 
me  observe,  that  the  practice  of  selling  a  prize  after  condemnation,  even  though 
an  appeal  had  been  entered  from  the  decree  of  the  Court  below,  was  almost  in- 
variably adopted  in  former  wars.  It  was  considered  to  be  more  for  the  interests  of 
all  parties  concerned,  that  the  property  should  be  sold,  than  that  it  should  remain 
under  arrest,  necessarily  at  a  heavy  expense,  to  become,  as  Lord  Stowell  expressed 
it,  '  food  for  the  worms.'  The  minute  usually  entered  on  the  occasion  of  an  appeal 
being  entered,  apud  acta,  from  a  decree  of  condemnation,  was  as  follows. —  * 
With  all  due  reverence  protested  of  a  grievance  and  of  appealing.  The  Judge  as- 
signed the  captors  to  bring  in  account  of  sales  on  oath,  and  directed  the  sentence  not 
to  be  suspended  on  bail  being  given  to  answer  the  appeal.  The  assignation  Books 
of  the  Admiralty  Court,  for  past  wars,  are  filled  with  similar  minutes. 

"  First,  then,  I  would  observe  that  there  is  a  clause  to  be  found  in  all  the  Prize 
Acts  passed  during  the  wars,  from  1793  to  1815,  but  which,  from  some  cause  or 
other,  was  not  inserted  in  the  late  Prize  Act,  that  of  1854.  It  is  in  the  following 
terms: — 'Provided  always,  and  be  it  further  enacted,  that  in  case  the  sentence  or 
interlocutory  decree,  having  the  force  of  a  definite  sentence  of  such  Court  of 
Admiralty  or  Vice-Admiralty,  shall  be  finally  reversed  after  sale  of  any  ship  or 
goods,  pursuant  to  the  directions  in  this  Act  contained,  the  nett  proceeds  of  such  sale 
(after  payment  of  all  expenses  attending  the  same)  shall  be  deemed  and  taken  to  be 
the  full  value  of  such  ship  and  goods,  and  that  the  party  or  parties  appellate  and 
their  securities  shall  not  be  answerable  for  the  value  beyond  the  amount  of  such  nett 
proceeds,  unless  it  shall  appear  that  such  sale  was  made  fraudulently  or  without  due 
care. 

"  This  section  will  be  found  in  all  the  Prize  Acts  passed  from  1793  to  1815  :  the 
references  to  it  are  as  follows: — -33  Geo.  III.,  cap.  66.  sec  32  (1793);  43  Geo.  III., 
cap.  160,  sec.  29  (1803);  45  Geo.  III.,  cap.  72,  sec.  44  (1805);  55  Geo.  III.,  cap.  160, 
sec.  41(1815). 

In  the  present  Prize  Act,  however,  no  such  clause  is  to  be  found.  How  this 
came  to  pass,  T  am  unable  to  say.  It  may  have  been  omitted  per  inruriam,  or,  more 
probably,  it  may  have  been  thought  better  to  leave  the  Court  of  appeal  wholly  un- 
fettered in  its  discretion  as  to  the  degree  of  restitution  which  it  might  think  proper 
to  grant,  and  as  to  the  deductions  which  it  might  or  might  not  think  proper  to 
allow  from  the  value  of  the  property  in  such  cases. 

"  To  return,  however,  to  the  practice  in  previous  wars  : — the  words  of  the  section, 
quoted  above,  '  the  nett  proceeds  of  such  sale  (after  payment  of  all  expenses  attend- 
ing the  same),'  would  certainly  seem  to  imply  that  the  expenses  of  the  sale  only,  and 
not  those  relating  even  to  the  care  and  custody  of  the  property,  were  properly 
chargeable  against  the  proceeds  in  cases  of  this  description;  and  I  think  that  I 
shall  be  able  to  show  that  up  to  about  the  year  1805,  this  was  the  admitted  practice 
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[84]  These  questions  must  have  arisen  during  former  wars,  but  as  no  direct 
decisions  upon  them  were  to  be  [85]  found  in  the  printed  reports,  their  Lordships 
ordered  that  search  should  be  made  by  the  Registrar  into  the  [86]  books  of  the 
Admiralty  Court,  in  order  to  ascertain  what  had  been  the  practice  in  such  cases  in 
former  wars,  and  that  the  Registrar  should  report  thereon. 


of  the  Court  in  cases  of  this  description;  but  that  the  question  then,  and  subse- 
quently, underwent  very  full  consideration  from  the  Lords  of  Appeal,  and  that  very 
important  alterations  were  made  in  regard  thereto. 

"It  is,  indeed,  much  to  be  regretted  that  questions  of  this  description,  which 
are  of  the  greatest  importance  to  the  parties  interested  in  the  proceeds,  were  not, 
in  former  times,  thought  worthy  of  being  reported;  so  that,  throughout  the  volumes 
of  Admiralty  Reports,  no  one  case  is  to  be  found  bearing  directly  upon  the  question 
at  issue,  namely,  as  to  what  charges  are  or  are  not  proper  to  be  deducted  from  the 
gross  proceeds  in  cases  of  simple  restitution  on  appeal  (although  it  can  hardly  be 
Bupposed  thai  the  subject  was  not  frequently  brought  under  the  consideration  of  the 
Lords  of  Appeal).  Allusions  are  indeed  made  to  the  subject  in  several  places;  as  in 
the  first  volume  of  C.  Robinson's  Reports,  p.  L87,  where  there  is  an  Order  of  the 
Court  dated  the  3rd  of  July,  1799,  one  clause  of  which  is  in  the  following  terms:  — 
'  That  the  Commissioners  and  Marshal  bring  in  the  proceeds  which  have  been 
collected,  at  the  same  time  with  their  returns;  and  that  if  the  whole  proceeds  have 
not  been  collected,  they  retain  only  such  sums  as  may  be  required  to  answer  accruing 
expenses.'  There  is  also  the  case  of  The  Narcissus,  Moulton,  reported  in  the  fourth 
volume  of  the  same  reports,  p.  17,  where  the  expenses  of  sending  a  cargo  from  Ber- 
muda to  Europe  were  decided  to  be  not  chargeable  to  the  claimant  on  restitution. 
There  is  also  the  case  of  The  Industrie,  reported  in  the  fifth  volume  of  the  same 
reports,  p.  90,  where  the  expenses  of  the  unlivery  and  appraisement  of  a  cargo  were 
held  to  be  a  charge  on  the  property.  And  in  a  note  to  that  case,  at  the  same  page, 
it  is  said.  '  In  the  case  of  The  Peggy,  March  the  8th,  1804,  a  similar  decree  was  made, 
that  the  captor  should  be  liable  to  the  Marshal  for  the  expenses  of  appraisement 
and  unlivery,  but  that  he  should  be  considered  to  have  a  demand  against  the  goods 
for  such  expenses,  to  be  charged  rateably  on  all  the  property  restored."  And  there 
is  also  the  case  of  The  Frau  Maria,  reported  in  the  second  volume  of  the  same 
reports,  p.  292.  I  must  also  not  omit  to  mention  the  case  of  The  Eendsberg,  re- 
ported in  the  sixth  volume  of  the  same  reports,  p.  142,  where  the  Marshal's  fees  were 
very  fully  considered  by  Lord  Stowell. 

"  I  do  not.  however,  cite  these  cases  as  being  in  point,  for  they  are  not  so.  The 
utmost  that  they  prove  is,  that  the  Marshal  has  a  claim  against  the  proceeds  for 
the  amount  of  his  charges,  or,  if  the  proceeds  be  insufficient,  then  against  the 
captors.  But  neither  of  these  cases  are  cases  of  simple  restitution  on  appeal,  like 
The  Franciska  and  The  Union. 

"  It  is,  however,  amongst  the  old  records  of  this  office  that  cases  of  this  descrip- 
tion are  to  be  found:  and  by  good  fortune  I  have  discovered  three  leading  cases, 
which,  although  unreported,  appear  to  have  undergone  the  very  fullest  considera- 
tion from  the  Lords  of  Appeal  and  which  I  shall  have  the  honour  to  lay  before  you. 
The  disadvantage,  however,  of  referring  to  an  unreported  case  is  this,  that  we  have 
no  means  of  knowing  what  fell  from  the  Court  on  the  occasion  of  its  finally  disposing 
of  the  case,  further  than  what  appears  from  the  formal  words  of  the  decree;  nor  can 
we  say  what  general  principles  the  Court  may  have  laid  down,  or  how  far  it  may 
have  been  induced  to  deviate  from  those  principles  by  the  special  circumstances  of 
the  case.  Such  as  they  arc.  however,  they  are  submitted  to  your  Lordships'  con- 
sideration. 

'•  First,  then.  I  would  observe  that  upon  a  decree  of  condemnation  being  reversed 
upon  appeal  and  restitution  decreed  to  the  claimant,  it  was  the  practice  to  call  on 
the  captors,  by  whom  the  property  had  been  sold,  to  bring  in  the  proceeds,  together 
with  the  account  sales,  on  oath.  If  the  owners  were  satisfied  with  the  account 
furnished  by  the  captors,  they  received  out  the  proceeds  in  satisfaction  of  their 
claim:  but  if,  as  frequently  happened,  the  owners  were  not  satisfied  with  the  de- 
ductions claimed  to  be  made  by  the  captors  from  the  proceeds,  the  accounts  were 
referred  in  the  usual  way  to  the  Registrar  and  merchants  to  report  the  amount  due. 
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[87]  Mr.  Rothery,  the  Registrar,  has  accordingly  made  diligent  search,  and  has 
furnished  their  Lordships  with  an  elaborate  and  highly  valuable  report, 

[88]  It  must  always  be  borne  in  mind  that  these  cases  are  cases  of  reversal  on 
appeal  decreeing  simple  [89]  restitution  of  the  property  or  its  proceeds.  The 
captors  are,  therefore,  treated  as  being  bona  fide  in  posses-[90]-sion  of  the  property, 

The  report  of  the  Registrar  and  merchants  when  broughl  in  could  be  objected  to  by 
either  party,  and  the  question  would  then  be  decided  by  their  Lordships.  The  cases 
to  which  1  am  about  to  refer  you  are  cases  of  this  description. 

••The  first  case  to  which'  I  will  call  your  Lordships'  attention  is  that  of  the 
( 'atherina  Maria,  capl  ured  by  the  private  ship  of  war  General  O'Hara,  on  the  ground 
of  her  having  enemies'  goods  on  board.  The  vessel  was  acordingly  taken  to  Gib- 
raltar, and  proceedings  having  been  instituted  against  the  cargo  in  the  Vice- 
Admiralty  Court  there  established,  the  same  was,  on  the  27th  of  July,  1797,  con- 
demned as  prize,  and  was  thereupon  sold  by  the  agent  for  the  captors  !  An  appeal 
was,  however,  prosecuted  against  the  decree  to  the  Lords  Commissioners  of  appeal 
in  Prize  Causes,  and  on  the  17th  December,  1802,  their  Lordships  reversed  the 
judgment  of  the  Court  below,  pronounced  the  cargo  to  have  belonged  as  claimed, 
decreed  the  same  to  be  restored,  or  the  value  thereof  paid  to  the  claimant  for  the 
use  of  the  owners  and  proprietors  thereof.  The  captors  were  then  monished  to 
bring  in  the  account  sales  on  oath,  which  they  did,  showing  deductions  from  the 
proceeds,  not  only  of  the  expenses  of  unlading  the  cargo,  selling  and  measuring  it, 
etc.,  but  also  of  the  Court  fees  and  proctor's  charges,  and  of  a  commission  to  the 
agent  himself  of  five  per  cent  on  the  gross  proceeds,  and  making  the  nett  proceeds 
to  amount  only  to  the  sum  of  seven  hundred  and  nine  pounds  nine  shillings  and 
fivepence  (£709  9s.  5d.).  These  accounts  were,  of  course,  objected  to  by  the  owners, 
and  were  accordingly  referred  to  the  Registrar,  assisted  by  merchants,  who  on  the 
22nd  of  July,  1803,  reported  the  sum  of  one  thousand  and  thirty  pounds  one  shilling 
(£1030  Is.)  to  be  due  to  the  claimant.  In  the  Appendix  hereto,  will  be  found  a  copy 
of  the  account  sales  brought  in  by  the  captors,  as  also  the  Registrar's  report  with 
schedule  annexed,  and  by  a  comparison  of  these  two  documents,  it  will  be  seen  that 
the  only  deductions  allowed  by  the  Registrar  and  merchants  were  the  expenses  of  the 
sale  and  the  freight,  which  was  necessarily  a  charge  on  the  cargo.  By  the  sub- 
sequent proceedings  in  the  cause  it  appears  that  a  monition  issued  against  the  master 
of  the  privateer,  the  two  owners,  and  the  bail  given  on  their  behalf,  to  bring  in  the 
said  sum  of  one  thousand  and  thirty  pounds  one  shilling  (£1030  Is.),  and  that  this 
amount  was  subsequently  brought  into  the  registry  by  the  privateer's  agent,  and 
was  then  paid  out  to  the  claimant. 

"  The  next  case  is  a  very  important  one,  and  occurred  a  few  years  afterwards : 
it  is  that  of  The  Falck,  a  vessel  which  was  captured  by  H.M.S.  Brunswick,  on  the 
ground  of  her  having  enemies'  goods  on  board,  and  was  carried  to  Jamaica  for 
adjudication.  The  ship  was  restored  and  freight  was  ordered  to  be  paid  to  the 
neutral  master,  but  the  cargo  was  condemned  by  the  Vice^Admiralty  Court  of 
Jamaica,  and  the  sale  thereof  was  effected  as  usual  by  the  captor's  agent  there. 
Subsequently  an  appeal  was  prosecuted,  and  on  the  14th  of  July,  1803,  the  Lords  of 
Appeal  reversed  the  sentence  of  the  Court  below,  decreed  the  cargo  to  be  restored,  or 
the  value  thereof  to  be  paid  to  the  claimant  for  the  use  of  the  owners  and  proprietors 
thereof.  The  captor  then  brought  in  the  account  sales,  showing  the  gross  proceeds 
to  have  amounted  to  the  sum  of  nine  thousand  and  sixty-seven  pounds  one  shilling 
and  tenpence  halfpenny  (£9067  Is.  10£d.),  and  the  deductions  therefrom,  including 
a  large  item  for  freight,  to  four  thousand  seven  hundred  and  sixty-seven  pounds 
four  shillings  (£47G7  Is.).  To  these  deductions  an  objection  was  taken  by  the 
claimant,  and  the  accounts  were  accordingly  referred  to  the  Registrar  and  mer- 
chants in  the  usual  way.  On  the  18th  February,  1804,  the  Registrar  made  his 
report,  disallowing  the  charges  for  pilotage,  prize  master's  allowance,  and  expenses 
of  landing  and  warehousing  the  cargo,  and  allowing  only  the  freight,  the  expenses  of 
advertising  the  sale,  cooperage  of  cargo,  and  the  duty  paid  on  the  wine.  On  this 
report  being  broughl  in,  an  objection  was  taken  to  it  by  the  King's  Proctor,  on  the 
ground  that  the  charges  which  had  been  disallowed  were  necessary  expenses  attend- 
ing the  sale  of  the  cargo,  and  as  such  ought  to  have  been  allowed.    An  Act  on  petition 
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during  the  time  of  litigation,  and  are  entitled  to  all  rights,  allowances  and  incidents 
[91]  attaching  to  such  bona  fide  possession,  though  the  legal  righl  to  such  possession 
may  ultimately  lit-  determined  against  them.  The  distinction  between  bona  fide 
possession,  and  legal  right  to  possession,  as  regards  prize  cases,  is  in  itself  suffi- 
ciently obvious,  and  it  is  fully  and  clearly  explained  by  Lord  Stowed,  in  the  cases 

was  gone  into  on  i  he  subjecl .  I  he  case  was  argued,  and  nil  imately,  on  the  22nd  June, 
1805,  their  Lordships,  after  having  taken  time  to  deliberate,  overruled  the  Ring's 
Proctor's  objections  in  reaped  of  the  allowance  to  the  prize  master,  and  a  charge  of. 
5  per  cent  commission  on  the  gross  proceeds  of  the  sale  by  the  captor's  agent,  and 
two  other  small  items,  but  directed  the  report  to  be  reformed  by  allowing  to  the 
captors  the  expenses  of  landing  the  cargo,  including  the  permit  for  that  purpose, 
and  wharfage  and  warehouse  rent  for  a  reasonable  time,  and  the  article  of  ap- 
praiser's fee  on  perishable  goods,  £37  (.)s.  3d.,  if  it  should  appear  to  have  been 
incurred  by  order  of  the  Court.  I  should  add,  that  the  Lords  who  delivered  this 
judgment  were  Sir  William  Grant,  Sir  William  Wynne,  and  Sir  William  Scott. 

"  The  next  case  is  that  of  The  Triton,  a  case  very  similar  in  many  respects  to  thai 
of  The  Falck.  This  vessel,  The  Triton,  was  captured  on  the  7th  of  October,  1799, 
by  the  private  ship  of  war  Caroline,  on  the  ground  of  her  having  enemies'  goods  on 

board,  and  was  carried  to  Jamaica  for  adjudication;  proceedings  were  thereu] 

commenced  against  the  cai'go  in  the  Vice-Admiralty  Court  there  established,  and 
it  was  ultimately  pronounced  to  be  Dutch  property.  It  appeared,  however,  thai 
The  Caroline,   although  commissioned   against  the  French,   was   not    commissioned 

i  ust  the  Dutch,  although  we  were  at  war  with  Holland  at  the  time:  and  accord- 
ingly the  goods  were  condemned  as  droits  and  perquisites  of  His  Majesty  in  Bis 
Office  of  Admiralty,  and  were  thereupon  sold  by  the  Receiver  of  Admiralty  droit* 
in  that  island.  From  this  decree  an  appeal  was  entered,  and  on  the  7th  of  May. 
L803,  their  Lordships  reversed  the  sentence  appealed  from,  decreed  the  cargo  to  be 
restored,  or  the  value  thereof  paid  to  the-  claimant  for  the  use  of  the  owners  and 
proprietors  thereof.  Subsequently  the  Admiralty  Proctor  brought  in  the  account 
sales,  showing  very  large  deductions  to  have  been  made  from  the  gross  proceeds  on 
account  of  the  expenses,  including  wharfage  and  warehouse  rent,  labour  and  duties, 
also  the  captors'  costs  in  the  Court  below,  and  the  agent's  charge  of  5  per  cent  on 
the  gross  proceeds  of  sale.  These  account  sales  being  objected  to  by  the  claimants, 
were  referred  in  the  usual  way  to  the  Registrar  and  merchants,  and  on  the  7th  of 
October,  1803  (the  judgment  of  their  Lordships  in  The  Fair/,-  not  having  ''ecu  then 
pronounced),  the  Registrar  made  his  report,  allowing  only  the  charges  for  adver- 
tising and  the  duties  paid.  The  report  was  objected  to  by  the  Admiralty  Proctor. 
on  the  ground  that  his  parties  had  been  put  into  possession  of  the  cargo  by  the 
decree  of  a  competent  Court  for  the  use  of  His  Majesty,  in  His  Office  of  Admiralty. 
that  they  were  bound  to  sell  and  dispose  thereof  to  prevent  its  being  wasted  and 
altogether  lost,  but  which  they  could  not  have  done  without  incurring  various  and 
heavy  disbursements,  and  he  submitted  and  humbly  insisted  that  all  the  said  charges 
were  necessarily  incurred  in  the  course  of  the  proceedings  in  law  in  the  said  Vice- 
Admiralty  Court  in  supporting  the  interest  of  His  Majesty  in  His  Office  of  Ad- 
miralty and  in  the  sale  of  the  said  cargo,  etc.  The  question  was  argued  bet 
Sir  William  Wynne,  Sir  William  Scott,  and  Sir  John  Nieholl,  and  on  the  19th  July 
1810,  their  Lordships  referred  back  the  Registrar's  report  to  have  the  allowances 
made  to  the  captors  according  to  the  decree  of  their  Lordships  in  the  case  oi 
The  Falck,  and  also  to  reconsider  the  rate  of  exchange.  What  w7as  the  exact  amount 
of  the  charges  ultimately  allowed  does  not  appear  from  the  records  of  the  Court  ; 
probably  the  case  was  compromised  out  of  Court;  but  there  is  sufficient  in  their 
Lordships'  decree  to  show  the  principles  upon  which  deductions  from  the  gross  pro- 
ceeds were  to  be  allowed. 

'■  Lastly,  there  is  the  case  of  The  Madoc,  which  was  finally  decided  in  1817,  after 
the  conclusion  of  the  war.  This  ship  was  captured  on  the  15th  day  of  June.  1813, 
by  His  Majesty's  brig  Rebuff,  and  having  been  sent  to  Gibraltar  for  adjudication. 
was,  together  with  the  cargo,  condemned  as  prize  by  the  Vice-Admiralty  Court  there 
established,  and  subsequently  sold  by  the  captors'  agent.  An  appeal  was.  however, 
entered  against  the  said  decree,  and  on  the  16th  day  of  February,  1815,  the  Lords 
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of  The  Betsey  (1  Rol).  93),  and  The  John  (2  Doda.  336).     The  captors  in  »uch  cases 

of  bona  fide  possession  are  not  answerable  for  incidents  not  arising  from  any  mis- 
conduct on  their  part,  and  are  to  be  protected  in  doing  whatever  may  be  necessary 
for  the  preservation  of  the  property,  and  for  converting  it  into  money,  if  a  sale 
takes  place  in  the  ordinary  course  of  judicial  proceeding. 

of  appeal  reversed  the  sentence  of  the  Court  below,  decreed  the  ship  and  cargo  to  be 
restored,  or  the  value  thereof  paid  to  the  claimants  for  the  use  of  the  owrers  uid 
jin  prietors  thereof. 

•  The  captors  thereupon  brought  in  the  account  sales  of  the  ship  and  cargo,  in 
which,  they  claimed  very  large  deductions  from  the  proceeds  on  account  of  labour, 
primping  the  ship,  coopering  casks,  fees  of  appraisement,  wharfage,  unloading 
cargo,  watchmen,  shipkeepers,  lighterage,  Court  charges,  auction  dues,  brokerage., 
commission,  and  a  variety  of  other  charges.  To  these  deductions  the  claimants 
objected,  and  accordingly  the  accounts  were  referred  to  the  Registrar  and  merchants 
as  usual.  On  the  5th  of  July,  1815,  the  Registrar  made  his  report,  allowing  a 
portion  of  the  charges  for  labour,  wharfage,  warehouse  rent,  lighterage,  auction 
dues,  and  brokerage;  but  disallowing  altogether  the  charge  for  shipkeepers,  and  of 
course  the  law  expenses  and  agent's  commission.  This  report  was  objected  to  by 
the  captors,  and  an  Act  on  petition  having  been  entered  into,  their  Lordship?,  on 
the  20th  March.  1817,  referred  back  the  report  to  the  Registrar  and  merchant*  to 
reconsider  it.  which  they  did,  and  the  amended  report  was  brought  in  on  the  21st 
of  May,  following.  This  case  is  extremely  important,  as  it  occurred  nearly  two 
years  after  the  final  termination  of  the  war,  and  it  enters  very  fully  into  the  whole 
question  of  the  allowances  proper  to  be  made  in  cases  of  simple  restitution.  In 
the  Appendix  hereto,  will  be  found  the  account  sales,  the  Registrar's  first  report, 
the  Act  on  Petition  in  objection  thereto,  the  Registrar's  amended  report,  and  the 
decrees  of  their  Lordships  relative  thereto.  A  comparison  if  the  fir*!  and  second 
reports  with  the  account  sales  will  show  the  general  character  of  the  deductions 
which  were  allowed  from  the  proceeds  by  the  Registrar's  amended  report.  At  the 
second  inquiry  ljefore  the  Registrar  and  merchants,  it  transpired  from  the  evidence 
1 'induced,  that  the  greatest  frauds  had  been  attempted  to  be  perpetrated  by  the 
captors'  agents,  and,  amongst  other  things,  that  a  large  sum,  which  had  been 
charged  by  them  for  auction  dues,  and  had  been  allowed  by  the  Registrar  in  his  first 
report,  had  in  fact  never  been  paid  by  them  ;  so  that  this  is  not  a  case  in  which  any 
great  indulgence  was  likely  to  have  been  shown  to  the  captors,  or  that  other  than  the 
most  legitimate  charges  would  have  been  allowed  them  a*,  deductions  from  the  pro- 
ceeds. And  yet  we  find  that  the  Registrar  in  his  amended  report  allowed  them  not 
only  the  expenses  attending  the  sale,  the  brokerage,  the  auction  dues  as  far  as  paid, 
the  labour,  lighterage,  wharfage  and  warehouse  rent,  but  also  (and  which  is  most 
important)  a  certain  amount  for  shipkeepers, — not  indeed  the  full  amount  charged 
as  for  four  shipkeepers  during  the  whole  time,  bui  about  a  ihird  of  that  amount. 
From  the  further  proceedings  in  this  case  it  would  seem  that  no  objection  w.-is  taken 
to  the  Registrar's  amended  report,  and  that  the  amount  reported  due  from  the 
captors  was  paid  by  them  into  the  registry.     . 

"The  conclusions,  then,  which  may  fairly  be  drawn  from  these  cases  as  to  the 
practice  prevailing  in  former  wars  in  regard  to  cases  of  simple  restitution  on 
appeal,  are  as  follows:  — 

"  First.  It  may,  I  think,  be  safely  affirmed  that  the  expenses  of  sale  were  always 
allowed  as  proper  deductions  from  the  gross  proceeds.  The  clause  in  the  former 
Prize  Acts  appears  to  be  conclusive  upon  this  point;  but,  independently  of  this,  in 
all  the  cases  cited  above.  The  Catherina  Marin,  The  Falch,  The  Triton,  and 
The  Modoc,  the  expenses  of  the  sale  were  allowed  from  the  first  by  the  Registrar  and 
merchants  :  nor,  indeed,  do  they  appear  to  have  been  objected  to  by  the  claimants. 

"Second.  As  regards  the  expenses  attending  the  care  and  custody  of  the  pro- 
perty, the  cases  of  The  Falch,  and  Triton  (where  the  property  in  question  was  cargo), 
appear  to  sanction  the  principle  that  warehouse,  wdiarfage,  and  other  such  charges 
are  proper  to  be  allowed  as  deductions  from  the  gross  proceeds;  and  the  case  of 
The  Madoc,  in  which  both  ship  and  cargo  had  been  sold,  that  possession  fees  likewise 
are  proper  deductions  from  the  proceeds. 
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The  Registrar  has  furnished  their  Lordships  with  four  cases  not  reported,  during 
the  former  wars,  in  which  simple  restitution  was  decreed  by  the  Lords  of  Appeal, 
after  condemnation  in  the  Admiralty  Court,  and  in   all  which  the  question  a 
aa  to  what  deductions  ought  to  be  made  from  the  gross  proceeds  of  the  sale.     These 
cases  are  The  ('nth, mm  Mmia,  in  180i\  The  Falck,  in  1805,  The  Triton,  in  1810, 

'  It  should,  however,  be  observed  in  regard  to  the  item  of  possession  fees,  that 
in  funnel'  times  prizes  generally  remained  in  charge  of  the  prize  master  and  prize 
crew  pending  adjudication,  and  that  consequently  no  charge  in  the  nature  of 
possession  fees  would  ordinarily  be  found  in  the  accounl  sales.  Whereas,  in  the  late 
war  all  prizes  were  handed  over  to  the  Marshal  or  his  substitute,  who  was  obliged 
bo  provide  ami  pay  persons  to  take  charge  of  them,  the  prize  master  and  crew  at 
once  rejoining  their  respective  ships;  so  that  one  of  the  expenses  for  the  care  and 
custody  of  prizes  in  the  late  war  would  noi  ordinarily  have  been  incurred  in  pre- 
vious wars. 

""  Third.  As  regards  tin-  expenses  of  bringing  the  prizes  to  this  country.  These 
relate  e\  lusively  to  the  ship;  and  in  the  case  of  The  Francuhi  are  (here  he  enu- 
merated the  items). 

''  The  only  important  items  in  the  accounts  are  those  for  pilotage,  the  others  are 
but  trifling  in  amount.  Now  in  tin-  case  of  The  Falck  a  sum  of  £3  was  allowed  for 
pilotage  out  of  the  proceeds,  and  in  that  of  The  Madoc  a  sum  of  forty-eight  dollars, 
or  about  £8,  for  mooring  and  pilotage.  Whether  your  Lordships  will  consider 
these  two  instances  as  sufficient  authorities  for  allowing  these  charges  in  the  cases  of 
The  Franciska  and  The  Union  is  a  matter  entirely  for  your  Lordships'  consideration. 

'"  There  is  yet  another  case  to  which  I  would  wish  to  call  your  Lordships'  atten- 
tion, as  bearing  upon  the  questions  at  issue  in  these  causes:  it  is  not  strictly  speak- 
ing a  prize  case,  hut  is  in  the  nature  of  prize,  and  occurred  so  late  as  the  year  18  Hi. 
1  refer  to  the  case  of  Barton  \.  The  Queen,  reported  in  the  "2nd  Moore's  P.C.  ('. 
page  19.  It  was  the  case  of  a  ship  called  The  Winwick,  which  was  seized  in  the 
Port  of  Gibraltar  on  the  ground  that  she  was  engaged  in  the  slave  trade.  Proceed- 
ings were  commenced  against  her  in  the  Vice-Admiralty  Court  there  established, 
and  on  the  20th  of  July,  1 8-38,  the  Judge  of  that  Court  adjudged  her  to  lie  forfeited 
to  the  Queen.  From  this  decree  an  appeal  was  prosecuted  to  this  Court,  the  result 
of  which  was,  that  their  Lordships  ordered  the  vessel  to  be  restored  to  the  claimant 
for  the  use  of  the  owners  and  proprietors  thereof,  or  the  proceeds  thereof  (trans- 
mitted to  the  registry  of  this  Court)  paid  to  them,  but  without  costs  and  damages, 
etc.  In  the  meantime,  however,  and  pending  the  proceedings  in  the  Court  of 
Appeal,  the  vessel  had  been  sold  by  the  Vice-Admiralty  Court  of  Gibraltar,  and  the 
sum  of  £1591  had  been  paid  into  the  registry  of  that  Court  as  the  nett  proceeds  of 
the  sale,  the  Marshal  having  first  deducted  his  fees  and  expenses,  and  then  paid  the 
balance  in.  Subsequently,  however,  the  bill  of  costs  of  the  Proctor  for  the  captors, 
amounting  to  no  less  than  £!)55  10s.  10d.,  was  paid  out  of  the  proceeds  :  and  when  a 
monition  issued  from  this  Court  to  transmit  the  proceeds,  the  sum  of  £635  '.is.  2d. 
only,  being  the  balance  after  payment  of  the  captors'  bill  of  costs,  was  transmitted. 
Upon  this  a  further  monition  was  issued  against  the  Judge,  Registrar,  and  Marshal 
of  the  Court  below,  ordering  them  to  transmit  the  above  sum  of  £955  10s.  lOd.  into 
the  registry  of  this  Court,  the  said  sum  being  the  balance  of  the  nett  proceeds  of  the 
said  ship  or  vessel  Wvnwick,  etc.  Before,  however,  the  attachment  actually  issued. 
Captain  Sheriff,  the  captor,  brought  in  the  said  sum  of  £955  10s.  lOd.  I  have  care- 
fully examined  the  papers  in  the  cause  to  ascertain  whether  the  £1591  brought  in 
by  the  Marshal  was  really  the  gross  or  the  nett  proceeds  of  the   sale,   and  have 

red  myself  that  it  was  the  nett  proceeds  only,  after  payment  of  all  the  expenses 
attending  the  sale;  the  affidavits  both  on  the  one  side  ami  on  the  other  agree  in  this. 
"The  case,  therefore,  of  The  Wvnwick  establishes  the  fact  that  the  proctor's  bill 
of  co>ts  is  not  a  proper  deduction  from  the  gross  proceeds  in  cases  of  simple  resti- 
tution on  appeal;  but  it  does  not  prove,  as  would  at  first  sight  appear  on  a  hasty 
perusal  of  the  reported  case,  that  no  deductions  whatever  are  to  be  allowed  from  the 
proceeds  in  such  cases.  On  the  contrary,  the  expense^  ,.f  the  sale  were  in  that  case 
deducted  from  the  proceeds  by  the  Marshal,  and  then-  was  never  any  question  as  to 
his  refunding  the  amount.     I  regret  to  say  that  I  have  not  discovered  amongst  the 
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and  Tin  Madoc,  in  1817,  alter  the  conclusion  of  [92]  the  then  war.  In  all  these 
rases,  and  indeed  ill  all  similar  cases,  the  expenses  of  sale  were  uniformly  allowed, 
as  proper  deductions  from  the  gross  proceeds. 

It  is  true  that  in  the  Prize  Acts  in  those  times,  passed  from  1793  to  1815,  an  ex- 
press elause  was  inserted,  that  in  eases  of  reversal  on  appeal,  the  nett  proceeds  of  the 

papers  in  the  cause  any  detail  of  the  Marshals  charges,  but  only  the  fact  that  they 
related  to  the  sale,  and  'that  they  amounted  to  about  £65  sterling;  no  question  as  to 
Hie  propriety  of  their  being  deducted  appears  ever  to  have  been  raised. 

'•  Such  are  the  tacts  which  I  have  been  able  to  collect  as  bearing  upon  the  question 
of  whether  any  and  what  deductions  can  be  properly  made  from  the  gross  proceeds 
of  sale  in  case  of  simple  restitution  on  appeal;  and  the  only  question  that  ncn\ 
remains  to  be  considered  is,  in  what  manner  the  claimants  are  to  be  reimbursed  in 
the  event  of  your  Lordships  being  of  opinion  that  all  or  any  of  the  charges  in 
question  ought  not  to  fall  upon  the  proceeds. 

"  The  Proctors  for  the  claimants,  in  their  printed  cases,  state  that  I  have  claimed 
to  make  certain  deductions  from  the  proceeds,  and  pray  that  your  Lordships  will 
be  pleased  to  order  me  to  pay  to  them  the  gross  proceeds,  and  not  the  nett  proceeds. 
I  would,  however,  beg  to  observe,  first,  that  as  Registrar  of  the  Court  of  Admiralty, 
do  part  whatever  of  the  proceeds  came  into  my  possession  or  under  my  control; 
the  gross  proceeds  were  paid  by  the  Marshal  directly  to  the  account  of  the  Paymaster- 
General  at  the  Hank  of  England  in  accordance  with  the  provisions  of  the  Prize  Act; 
1  then  taxed  the  Marshal's  account  of  charges,  and  certified  their  correctness,  upon 
which  an  order  of  the  Court  was  made  for  the  payment  thereof  to  the  Marshal,  and 
the  amount  was  accordingly  paid  by  the  Paymaster-General  out  of  the  funds  re- 
maining in  his  hands.  And,  secondly,  as  Registrar  of  the  Court  of  Appeal,  I  have 
never  received  from  the  Paymaster-General  more  than  the  nett  proceeds  after  the 
payment  of  the  Marshal's  charges.  I  have  not,  therefore,  made  or  claimed  to  make 
any  deduction  from  the  proceeds,  and  I  would  humbly  submit,  that  I  cannot  be 
ordered  to  pay  that  which  has  never  come  into  my  possession  or  been  under  my 
control. 

"  The  question,  then,  remains  to  be  considered,  by  whom  the  deficiency,  if  any, 
should  be  made  good  ;  whether  the  Marshal  should  be  ordered  to  pay  into  the 
registry  the  amount  of  such  charges  as  may  appear  to  be  not  properly  chargeable 
against  the  proceeds,  or  whether  a  monition  should  be  issued  against  the  captor  to 
bring  in  the  amount. 

"  In  former  wars,  when  the  sale  and  everything  relating  thereto  was  conducted 
by  the  captors  or  their  agents,  and  the  proceeds  passed  directly  into  their  possession, 
it  was  natural  that  the  monition  should  issue  against  them  to  make  good  any  defi- 
ciency which  might  be  found  in  the  proceeds  in  cases  of  restitution  on  appeal. 
I'nder  the  present  Prize  Act,  however,  the  captors  have  not  the  whole  conduct  of  the 
sale,  nor,  in  fact,  are  the  proceeds  paid  as  formerly  directly  into  their  possession. 
On  the  other  hand,  however,  both  these  vessels  and  their  cargoes  were  sold  at  the 
petition  of  the  Queen's  Proctor,  acting  therein  as  the  captors'  agent,  the  decrees  or 
instruments  for  effecting  the  sales  were  taken  out  by  him,  and  by  him  entrusted  to 
the  Marshal  with  directions  to  carry  them  into  execution.  Again,  when  the  vessels 
and  their  cargoes  had  been  sold,  and  the  Marshal  brought  in  his  accounts  of  ex- 
penses relating  thereto,  they  were  sent  by  me  to  the  Queen's  Proctor  to  ascertain  if 
he  had  any  objections  to  offer  to  them  on  behalf  of  the  captors,  or  to  an  order  being 
made  upon  the  Paymaster-General  for  the  payment  thereof  out  of  the  gross  proceeds. 
No  objections  were  made  by  him  to  the  accounts,  and  they  were  accordingly  paid 
in  the  manner  stated  above.  Every  step  relating  to  the  sale  of  these  vessels  and 
cargoes  was  done  with  the  full  knowledge  and  sanction  of  the  Queen's  Proctor; 
and  in  his  lull  of  costs  in  those  eases,  which  have  been  since  taxed  by  me,  will  be 
found  charges  for  taking  out  the  decrees  of  sale,  for  instructing  the  Marshal  to 
execute  them,  and  for  examining  the  Marshal's  accounts  of  charges,  etc.  So  that, 
in  case  the  Marshal  were  ordered  to  repay  any  portion  of  the  sums  which  he  had 
received  oul  of  these  proceeds,  he  would  be  entitled  to  recover  the  amount  from  the 
Queen's  Proctor,  by  whose  directions  and  under  whose  instructions  he  has  acted 
throughout." 
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sale  (after  payment  of  all  expenses  attending  the  same)  should  be  decreed  and  taken 
to  be  the  lull  value  of  such  ship  and  goods,  and  that  in  the  present  Prize  Act  that 
clause  is  omitted;  but  their  Lordships  are  clearly  of  opinion,  that  such  omission, 
if  intentional,  could  at  most  only  operate  to  leave  the  matter  in  the  discretion  of  the 
Court,  and  that  the  Court,  whether  that  of  Admiralty  or  appeal,  ought  to  continue 
and  act  upon  the  practice  which  has  hitherto  prevailed. 

Their  Lordships,  therefore,  have  no  hesitation  in  savin--  that  the  expenses  of  sale 
must  be  deducted  from  the  gross  proceeds,  before  any  money  is  paid  over  to  the 
claimants. 

Hut  there  are  two  other  heads  of  deduction  which  require  a  distinct  considera- 
tion. The  one  is  composed  of  charges  which  relate  to  the  rare  and  custody  of  the 
property,  pending  adjudication,  and  before  sale.  Now-  in  former  wars  that  care 
and  custody  remained  with  the  captors,  excepting  the  few  cases  in  which  the  property 
was  condemned  as  droits  of  the  Admiralty,  or,  being  perishable,  was  sold  al  once. 
The  present  Prize  Act  directs  that  the  property  shall  lie  forthwith  delivered  up  to, 
and  remain  in.  the  custody  and  can-  of  the  Marshal,  or  other  officer  (as  the  case  may 
be).  It  necessarily  follows  thai  persons  must  be  employed  and  paid  to  keep  D081 
sion  of  the  property:  whilst  [93]  in  former  wars  those  persons  would  have  been  the 
servants  of  tic  captors  themselves. 

Their  Lordships  are  of  opinion  that  this  alteration  made  by  the  present  Prize 
Act,  being  intended  for  the  benefit  of  all  persons  concerned,  the  reasonable  expenses 
attending  the  possession,  care  and  custody  of  the  property,  must  be  treated  as  a 
charge  upon  the  property  itself:  and  must  be  deducted  from  the  gross  proceeds  of 
the  sale,  whether  the  property  be  condemned  or  restored:  and  indeed  this  appears 
to  have  been  the  practice  in  forme:-  wars,  whenever,  from  circumstances,  the  posses- 
sion, care,  and  custody  did  not  remain  with  the  captors  themselves. 

Another  head  of  charges  is  composed  of  "  Pilotage,"  Trinity  Lights,"  "  Rams- 
gate  Dues,"  etc.  These  charges  relate  to  the  ships  only.  The  charge  of  pilotage 
appears  to  have  been  allowed  in  the  cases  of  the  Falck  and  the  Modoc.  The  amount 
indeed  in  those  cases  was  much  smaller  than  in  the  present  instances;  but  the 
principle  applies  equally  to  all.  They  are  charges  necessarily  incurred,  in  order  to 
bring  the  ships  into  the  proper  port  for  adjudication,  whilst  the  captors  were 
bond  fill  in  possession  of  the  ships,  and  which  they  were  compelled  to  pay  by  the 
Acts  of  Parliament  relating  to  "  Pilotage,"  "  Trinity  Lights,"  etc. 

Their  Lordships  are  of  opinion,  that  these  charges  fairly  and  properly  attach 
to  the  property,  and  ought,  therefore,  to  be  deducted  from  the  gross  proceeds  of 
the  sales.  Their  Lordships,  therefore,  determine  thai  the  sums  which  have  been 
received  by  the  Registrar  from  the  Paymaster-General,  and  those  only,  are  the 
amounts   which  the  claimants  in  these  cases  are  entitled  to   receive. 

[See  note  to  Schacht  v.  Ostsee,   1855,  9  Moo.  ]'.('.    ;: 


[94]     ON  APPEAL  FROM  THE  ROYAL  COURT  OF  APPEAL  AT  MALTA 

LOUIS    CASTRIQUE,-  Appellant;  GUISEPPE    BUTTIGIEG,— Respondent  * 

[Nov.  27,  1855]. 

The  doctrine  of  the  liability  of  an  agent   indorsing  a  Hill  of  Exchange  for  his 
principal  examined  and  explained. 

The  liability  of  an   indorser  to  his   immediate   indorsee  arises  out   of  a  contract 
between    them,    and   this   contract    in    no    instance   consists   exclusively    in   the 
writing  popularly  called  an   indorsement,  which  is  necessary  to  the  exis 
of  the  contract   in  question,  luit   arises  out  of  the  written  indorsement   . 


*  Present:  The  Righl  Hon.  T.  Pemberton  Leigh,  the  Righl  Hon,  the  Lord  Justice 
Knight  Bruce,  the  Righl  Hon.  Sir  Edward  Ryan,  the  Righl  Hon.  Sir  John  Patteson, 
and  the  Right  Hon.  Sir  William  H.  Mau\e 
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the  delivery  of  the  Bill  to  the  indorsee,  and  the  intention  with  which  that 
delivery  was  made  and  accepted,  as  evinced  by  the  words,  either  spoken  or 

written,  by  the  parties,  and  the  circumstances,  such  as  (he  usage  of  the 
place,  and  the  course  of  dealing  between  the  parties  under  which  the  de- 
livery takes  place  [10  Moo.  1\C.  108]. 

The  Respondent  acted  as  agent  in  Malta,  for  the  Appellant:  for  the  purpose  of 

buying  and   remitting  to  the  Appellant   in  England,  Bills  on  England,  on 

account  of  money  received  by  the  Respondent  in  Malta.     In  the  course  of  his 

acy  the   Respondent    purchased   Bills  in   Malta   and   indorsed  them  to  the 

Appellant,  without  any  reservation  in  the  indorsement  as  to  his  liability. 

Held  (affirming  the  judgment  of  the  Courts  at  Malta),  that  in  the  ahsence  of  special 
circumstances,  showing  that  any  liability  was  intended,  by  the  general  mer- 
cantile law.  which  must  be  taken  to  be  in  force  in  Malta,  that  the  Respondent 
was  not  liable  to  the  Appellant,  upon  the  Bills  being  dishonoured  [10  Moo. 
P.C.  123]. 

<  observations  upon  the  report  of  Gou/,;/  v.  Harden  (7  Taunt.  159). 

In  circumstances  special  leave  to  appeal  allowed,  although  the  subject-matter 
of  the  appeal  was  under  the  appealable  value  stipulated  by  the  Order  in 
Council,  dated  the  18th  December.  1834  [10  Moo.  P.C.  103]. 

The  Appellant  was  a  merchant  resident  in  London,  and  the  Respondent  was  also 
a  merchant  resident  at  Malta. 

The  appeal  was  brought  against  two  judgments  of  the  Royal  Court  of  appeal  at 
Malta,  confirming  two  judgments  of  the  Royal  Court  of  Commerce  of  that  Island,  in 
two  several  actions  brought  by  the  Appellant  against  the  Respondent.  In  the  first 
action  the  [95]  Appellant  was  Plaintiff,  as  indorsee  of  a  Bill  of  exchange  for  £55, 
drawn  in  Malta  on  the  4th  of  February,  1846,  by  N.  J.  Aspinall  upon  J.  A.  Mathieson 
of  Glasgow,  payable  ninety  days  after  date  to  the  order  of  the  Defendant  (the  Re- 
spondent), specially  indorsed  by  him  to  the  Plaintiff,  and  accepted  by  the  drawee,  but 
not  paid  at  maturity,  and  duly  protested.  The  Defendant  denied  his  liability,  on  the 
ground  that  he  had  bought  and  remitted  the  bill  for  account  of  the  Plaintiff. 

The  other  action  was  on  a  Bill  of  exchange  for  £200,  payable  at  ninety  days  after 
date  to  the  order  of  the  Defendant,  drawn  in  Malta  on  the  24th  of  February,  1846, 
by  Davidson  and  Scerri,  on  "Williams  and  Waring  of  London,  specially  indorsed  by 
the  Defendant  to  the  Plaintiff,  but  which  the  drawees  refused  to  accept  or  pay,  and 
which  was  duly  protested.  In  this  case  also  the  Defendant  denied  his  liability,  on 
the  ground  of  his  having  bought  and  remitted  the  Bill  on  account  of  the  Plaintiff. 

It  appeared  from  the  evidence  and  documents,  that  the  Plaintiff,  who  was  a  mer- 
chant in  London,  trading  under  the  firm  of  L.  Castrique  and  Co.,  in  October,  1843, 
commenced  a  correspondence  with  the  Defendant,  a  merchant  in  Malta,  offering  the 
services  and  correspondence  of  his  firm  as  general  commission  merchants,  and  re- 
questing him  to  sell  some  goods  for  his  account,  for  which  he  inclosed  a  bill  of  lad- 
ing; and  also  to  procure  the  acceptance  of  an  inclosed  Bill  of  exchange,  and  to  carry 
the  same  to  his  credit.  On  the  17th  of  November,  1843,  the  Defendant  answered  the 
Plaintiff's  letter,  accepting  his  offer,  and  informing  him  that  he  had  procured  the 
acceptance  of  the  Bill  inclosed  in  the  Plaintiff's  [96]  letter.  On  the  6th  of  January, 
1844,  the  Plaintiff  in  another  letter  sent  a  second  Bill  to  the  Defendant,  requesting 
him  to  procure  its  acceptance,  and  to  remit  the  amount,  together  with  that  of  the 
former  Bill,  in  "  paper  on  London."  On  the  29th  of  January,  1844,  the  Defendant 
wrote  to  the  Plaint  ill'  a  letter,  in  which  lie  says,  "  Agreeably  to  your  desire  you  have, 
annexed,  a  Bill  payable  at  your  place  of  £63  18s.  lid.,  for  which,  at  the  present  ex- 
change of  49d.,  you  are  debited  with  Sc.  7.^3.  0.  2."  Several  other  letters  passed 
between  the  parties,  in  some  of  which  the  Plaintiff  sent  Bills  on  Malta  to  the  Defen- 
dant, requesting  him  to  remit  the  amount  in  Bills  on  London. 

The  transaction  out  of  which  the  present  actions  arose  began  by  a  letter  of  the 
24th  of  November,  L845,  from  the  Plaintiff  to  the  Defendant,  inclosing  four  Bills  for 
the  sums  of  Sc.  900.  1250.  IIIs  ami  240  respectively,  requesting  him  to  remit  the 
proceeds  by  Bills  on  London.  The  Defendant,  in  answer  to  this  letter,  wrote  on  the 
4th  of  December.  1845,  stating  that  the  Bills  had  been  accepted,  and  added,  "  when 
due,  I  shall  encash  the  same  to  your  credit,  and  reimburse  you  the  amount  thereof  by 
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Bills  on  your  place."  By  letter  of  4th  of  February,  18-46,  the  Defendant  informed 
the  Plaintiff  thai  two  of  the  Bills  inclosed  in  the  Defendant's  letter  of  24th  of  No- 
vember, being  those  for  Sc.  900  and  240,  "  by  me  encashed  to  your  credit,  fell  due  on 
the  1st  inst..  and,  per  contra,  1  debit  you  with  Sc.  660,  for  the  inclosed  appoint  for 
£55,  at  ninety  days'  date,  on  J.  A.  Mat tiieson,  of  Glasgow,  which  I  bought  al  50d.  per 
dollar."  This  letter  inclosed  the  last-mentioned  Bill,  which  was  the  subject  of  the 
first  action. 

Ou  the  24th  of  February,  1846,  the  Defendant  [97]  wrote  to  the  Plaintiff  inclos- 
ing the  Bill  for  £200,  the  subject  of  the  second  action;  in  this  letter  he  said,  "  I 
confirm  my  last  of  the  4th  inst.  inclosing  an  appoint  for  £55,  of  which,  herewith,  you 
have  the  second,  together  with  another  appoint  for  £200,  which  1  have  jusl  bought 
for  you  at  49^d.,  including  the  brokerage,  for  which  I  have  debited  your  account  in 
Se.  2414.  6.;  and  per  contra,  I  encashed  yesterday  to  your  credit  your  two  remit- 
tances of  Se.  1250  on  Fabrizzi,  and  of  Sc.  1148.  10.  upon  Matteo  German,  both  of 
this  place."  The  last-mentioned  two  Bills  are  the  two  others  of  the  four  Bills  sent  in 
the  Plaintiff's  letter  of  November  the  24th,  1845. 

On  the  7th  of  March.  1846,  Edward  Coombe  for  the  plaintiff  wrote  to  the  De- 
fendant, informing  him  that  the  Bill  for  £55  had  been  duly  accepted,  but  that 
Messrs.  Williams  and  Waring,  the  drawees,  had  refused  to  accept  the  Bill  for  £200. 
adding,  "We  have  thought  proper  to  protest  the  same,  and  debit  you  with  1 2s. 
COSt  of  protest."  On  the  16th  of  March.  L846,  the  Defendant  wrote.  '"I  have  b 
acknowledge  the  receipt  of  your  esteemed  favour  of  the  7th.  which  has  just  reached 
me.  with  protest  for  non-acceptance  of  my  remitted  appoint  of  £200  on  Williams 
and  Waring,  of  your  place;  the  drawers  have  told  me  that  that  irregularity  arises 
through  the  death  of  Mr.  Waring,  and  that  it  will  be  paid  at  maturity."  On  the 
24th  of  March.  1 S 4 6 ,  the  Defendant  wrote  to  the  Plaintiff,  informing  him  that  on 
that  day  the  house  of  Davidson  and  Scerri,  the  drawers  of  the  bill  for  £200,  had 
-topped  payment.  In  answer  to  this  letter,  the  Plaintiff,  on  the  7th  of  April,  l.^'lT. 
wrote.  "  We  duly  received  your  favours  of  the  16th  and  24th  ult..  the  first  of  which 
acknowledged  receipt  of  the  protest  for  [98]  non-acceptance  which  we  transmitted 
you  for  your  remittance  of  £200  on  Williams  and  Waring  of  this  place,  and  in- 
timated your  opinion  that  the  same  would  be  paid  notwithstanding  at  maturity. 
Your  last  informs  us  that  the  drawers  of  the  said  Bill,  as  well  as  the  drawees,  slipped 
payment;  we  are  sorry  for  that  occurrence,  but  have  nothing  to  do  with  it  :  you 
should  have  remitted  us  Bills  from  a  solvent  house,  and  we  must  hold  you  respons- 
ible for  the  payment  of  the  £200,  at  maturity."  On  the  24th  of  April,  1846,  the 
Defendant  wrote.  "  By  your  esteemed  favour  of  the  7th,  I  learn  with  surprise  your 
pretensions  to  consider  me  responsible  for  the  remitted  appoint  for  £200.  drawn 
by  Davidson  and  Scerri  of  this  place,  whereas  the  same  is  entirely  yours,  and  as 
such  does  not  concern  me  in  any  way."  etc.  On  the  23rd  of  April,  1846,  the 
Plaintiff  wrote,  "  We  are  much  surprised  at  not  receiving  from  you  another  Bill 
for  the  one  of  £200,  on  Williams  and  Waring,  although  you  have  known  for  some 
time  that  the  same  would  not  be  paid  at  maturity,  and  is  utterly  useless  to  us. 
Surely,  you  do  not  intend  to  render  us  responsible  for  your  having  taken  a  bad 
Bill;  that  would  be  contrary  to  every  commercial  precedent,  and  derogatory  to 
the  honour  of  any  respectable  house  of  business."  On  the  4th  of  May.  1846,  the 
Defendant  wrote  to  the  Plaintiff,  "Confirming  my  last  of  the  24th  alii/no.  respect- 
ing the  Bill  for  £200.  for  your  account  on  Williams  and  Waring  of  your  place.  I 
have  nothing  now  to  mention,  but  to  refer  you  to  my  before  mentioned  last  letter." 

On  the  12th  of  May,  1846,  the  Plaintiff  wrote.  "  We  now  see  with  regret  that 
your  remittance  of  £55,  has  been  returned  us  dishonoured  although  [99]  accepted  ; 
we  debit  you  with  £55  10s.  thereon.  We  hope  you  will  contrive  and  send  us  another 
remittance,  as  we  are  at  the  present  time,  through  sundry  disappointments,  very 
much  in  want  of  it." 

On  the  3rd  of  June.  1846,  the  Defendant  wrote.  "  I  beg  to  acknowledge  the  receipt 
of  your  esteemed  favour  of  the  12th  of  the  same  month,  inclosing  only  the  prol 
for  the  non-payment  of  the  Bill  of  £55,  accepted  by  J.  A.  filathieson  of  Glasgow. 
Owing  to  your  not  having  returned  me  the  accepted  appoint.  I  have  not  been  able 
to  claim  payment  thereof  from  the  drawer,  but  merely  a  guarantee  until  I  can 
return  him  the  same  on  its  being  furnished  to  me  :  therefore,  hasten  to  send  me  the 
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said  original  documenl  that  I  may  carry  the  amount  to  your  credit  ;  the  drawer 
Tolls  me  that  your  having  retained  the  same,  induces  the  supposition  that  you  hope 
to  be  paid  by  the  acceptor,  as  often  happens;  wherefore  I  am  anxious  to  hear  by 
your  next  whether  thai  presumption  be  verified." 

On  the  6th  of  June,  L846,  the  Plaintiff  wrote.  -Our  letter  of  the  12th  of  May 
informed  you  of  the  dishonour  of  your  remittance  of  £55,  due  the  8th  of  May, 
on  Mathieson  of  Glasgow,  and  handed  you  protest  of  same.  We  kept  the  Bill 
hack,  expecting  the  acceptors  might  take  it  up,  but  as  yet  they  have  not  done  so, 
we  shall  return  you  the  Bill  if  you  wish,  or  proceed  against  the  acceptors  for  your 
account,  if  you  authorize  us  to  do  so  ;  hut  at  any  rate,  we  expect  you  will  immediately 
reimburse  us  the  amount,  as  money  is  an  object  to  us  at  the  present  moment. 
Your  Hill  for  £200,  drawn  at  Malta,  the  24th  of  February  last,  by  Davidson  and 
Scerri,  at  ninety  days'  date  on  "Williams  and  Waring  of  London,  payable  to  your 
order,  [100]  and  indorsed  to  us  by  you,  due  28th  May  last,  was  duly  presented  for 
payment,  dishonoured,  and  protested:  we  beg  you  will  immediately  remit  us  the 
amount   with    £1    Is.  notarial  charges." 

On  the  21th  of  June,  the  Plaintiff  wrote,  "  We  sent  you  the  protest  on  Mathieson's 
Bills,  expecting  you  will  send  us  the  amount  to  retire  the  same,  but  find  we  are 
disappointed.  The  acceptor  has  not  yet  taken  it  up;  please  send  us  the  amount, 
and  we  shall  then  return  your  said  Bill ;  the  same  with  regard  to  your  remittance 
on  Williams  and  Waring." 

On  the  28th  of  July,  1846,  the  Defendant  wrote,  "  I  am  in  the  receipt  of  your 
most  esteemed  favours,  by  which  I  am  wearied  at  observing  your  persistence  in 
endeavouring  to  uphold  your  strange  claim  in  respect  to  the  two  protested  Bills 
which  I  had  bought  and  remitted  to  you  for  your  account  ;  a  claim  I  never  expected 
to  hear  of  from  men  in  business  who  say  they  are  acquainted  with  the  rules  and 
usages  of  commerce ;  my  signature  appearing  on  these  two  appoints  for  no  other 
object,  but  solely  and  absolutely  for  your  account,  being  relative  to  your  affairs, 
etc.  Respecting  the  other  appoint  for  £55,  Mr.  Aspinall  of  this  place,  the  drawer, 
is  ready  to  pay  the  same,  but  I  see  you  wash  to  keep  it  by  you  ;  I  shall  be  obliged 
to  release  him  from  the  security  given  to  me,  as  I  cannot  keep  the  same  any  longer  ; 
this  is  to  serve  by  way  of  special  intimation.  Inclosed  you  have  a  copy  of  your 
account  current,  balanced  to  the  30th  of  June  last  past,  by  Sc.  736.  11.  6.  appearing 
to  your  credit  in  new  account." 

The  account  referred  to  in  the  last  letter  debited  the  Plaintiff  with  the  amount 
of  660  scudi,  the  sum  paid  by  the  Defendant  as  the  price  of  the  £55  [101]  Bill,  and 
with  that  of  Sc.  2414.  6.  0.  as  paid  for  the  £200  Bill,  but  did  not  credit  the 
Plaintiff  for  any  sum  on  account  of  the  dishonour  of  either  of  the  Bills.  The 
Plaintiff  drew  Bills  on  the  Defendant  for  the  amount  of  this  balance,  which  were 
paid.  The  last  of  them  was  drawn  on  the  24th  of  August,  1846,  for  the  sum  of 
Sc.  256.  11.  6.,  the  balance  then  due  to  the  Plaintiff,  on  the  supposition  that  the 
Defendant  was  right  in  his  mode  of  stating  the  account.  The  Plaintiff  gave  in 
evidence  a  letter,  dated  the  same  24th  of  August,  informing  the  Defendant  that 
he  had  drawn  on  him  for  the  amount  of  the  two  dishonoured  Bills  in  question, 
and  added,  "  We  are  in  receipt  of  your  esteemed  favours  of  28th  ultimo,  inclosing  a 
statement  of  account  current  between  us,  showing  a  balance  of  Sc.  736.  11.  6.  in 
our  favour,  hut  as  you  omit  to  give  us  credit  therein  for  the  two  unpaid  Bills  above 
mentioned,  we  cannot  agree  thereto.  Having  occasion  to  place  a  small  appoint  on 
your  place,  we  have  this  day  valued  you  for  Sc.  256.  11.  6.,  to  the  order  of  G.  B. 
Carr,  which  please  honour  and  place  to  our  debit,  without  prejudice  to  any  further 
claim  we  may  have  against  you."  The  Defendant  denied  having  received  this 
letter. 

It  appeared  in  evidence  that  the  two  Bills  in  question,  which  the  Defendant  in 
his  letters  of  the  4th  and  24th  of  February,  1846,  represented  as  bought  by  him  at 
the  exchanges  of  50d.  and  49fd.  per  $,  and  charged  in  account  at  those  rates,  had 
really  been  bought  at  50£d.  and  50|d.,  and  were  consequently  charged  against  the 
Plaintiff  at  prices  something  more  than  1  per  cent,  higher  than  those  actually  paid. 
It  appeared  by  two  accounts  current  given  in  evidence,  that  the  Defendant  did  not 
charge  any  com-[102]-mission  on  the  Bill  remitted  by  him,  but  charged  h  per  cent, 
on  money  collected. 
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On  i  1m-  6th  of  March,  1852,  the  Court,  of  Commerce  of  Malta  gave  judgment  for 
the  Defendant  in  both  anions,  as  follows:  "  Saving  read  the  documents  produced 
by  the  litigants,  and  beard  the  witnesses  in  the  cans.';  and  considering  thai  the 
merchants,  Castrique  and  Co.,  in  entrusting  certain  of  their  businesses  to  Buttigieg, 
did  not  make  any  stipulation  whatever  respecting  the  liability  of  the  latter,  where- 
fore it  must  be  considered  thai  the  commission  was  given  according  to  commercial 
usage,  that  is  to  say,  thai  the  agenl  was  to  acl  for  account  and  risk  of  bis  principal, 
without  any  responsibility  of  his  own  ;  considering,  that  in  the  accounts  there  do  - 
not  appear  from  the  beginning  of  the  transactions  any  item  whatsoever  for  '  del 
credere  '  or  other  equivalenl  commission  :  and  the  alleged  difference  in  the  exchange 
not  being  sufficient  to  stand  in  lieu  of  such  commission,  it  must  rather  be  considered 
as  having  arisen  through  error,  as  by  Buttigieg  is  alleged  ;  considering  thai  I  he  final 
account  sent  by  Buttigieg  to  Castrique  and  Co.,  in  which  mention  of  the  Bill  appears, 
was  by  the  latter  agreed  to.  without  any  opposition  and  protest,  having  drawn  for 
the  precise  balance,  it  does  not  avail  to  say  that  the  phrase  '  without  prejudice,' 
occurring  in  the  letter  marked  by  the  Plaintiff,  proves  any  contrary  intention  of 
the  drawer,  since  Buttigieg  denies  having  received  such  letter,  such  denial  being 
justified  by  the  expression  appearing  in  the  Bill  of  exchange  drawn  for  balance, 
where  the  words  '  without  any  further  advice'  occur; — for  these,  and  other  reasons 
omitted,  the  Court  decides  for  the  exclusion  of  the  Plaintiff's  demand,  reserving  unto 
the  Plain-[103]-tiff  any  righl  against  any  other  persons  under  and  by  virtue  of  the 
Bill  of  exchange  in  question,  should  any  there  be,  without  taxed  costs. " 

Both  parties  appealed  against  this  judgmenl  to  the  Royal  Court  of  appeal  at 
Malta,  the  Defendant  complaining  that  it  did  not  give  him  his  costs  of  suit.  That 
Court,  on  the  lth  of  August,  1852,  gave  judgment,  adopting  the  reasons  given  by 
the  Court  of  Commerce,  and  confirmed  both  judgments. 

In  consequence  of  the  subject-matter  of  these  suits  being  under  the  sum  of 
£1000,  the  amount  required  by  the  Order  in  Council  of  the  18th  of  December,  1834, 
an  ex-parte  application  was  made  by  the  Appellant,  praying  for  leave  to  appeal, 
notwithstanding  such  Order  in  Council. 

Sir  Frederic  Thesiger,  Q.C.,  and  Mr.  C.  E.  Pollock,  for  the  Petitioner  (28th  Nov. 
1853*),  relied  upon  two  grounds,  first,  that  the  decision  of  the  Court  was  against 
law,  citing  Gov/py  v.  Harden  (7  Taunt.  159)  on  that  point;  and  secondly,  that  this 
Court  would  grant  leave  as  an  indulgence,  upon  a  disputed  point  of  law,  though 
the  appealable  value  was  less  than  provided  for  by  Charter  or  otherwise,  Spoon-er 
v.  Juddow  (6  Moore's  P.C.  Cases,  257). 

Their  Lordships,  under  the  circumstances  of  the  case,  granted  leave  to  appeal 
upon  security  being  given  lor  £300,  but  intimated  that  it  was  not  to  form  [104] 
a  precedent  for  any  other  case  where  the  amount  at  issue  was  under  the  required 
appealable  value. 

The  appeal  was  argued  upon  the  merits  bv  Sir  Frederic  Thesiger,  Q.C.,  and  Mr. 
C.  E.  IN. llo.k,  for  the  Appellant;  and  Mr.  Rolt,  Q.C.,  and  Mr.  Field,  for  the  Re- 
spondent. 

The  points  taken  in  the  arguments  on  both  sides  are  fully  stated  in  the  judg- 
ment. 

Upon  the  question  whether  the  contract  was  governed  by  the  Maltese  law,  Alh  n  v. 
Kenibli  (6  Moore's  P.C.  Cases,  p.  314),  Gibbsx.  Fremont  (9  Exch.  25),  was  relied  upon. 
It  was  also  insisted  by  the  Respondent,  that  the  general  mercantile  law  prevailed 
in  Malta,  and  ought  to  be  applied  to  the  case. 

And,  upon  the  liability  of  the  Respondent  to  the  Appellant  by  indorsing  the  two 
Bills  without  any  reservation  in  the  event  of  their  being  dishonoured,  it  was  contended 
thai  he  bought  them  and  remitted  them  to  the  Appellant,  in  the  character  of  agent 
only  for  the  Appellant,  and  pursuant  to  his  directions:  Goupy  v.  Harden  (7  Taunt. 
159),  Li  Fevrt  v.  Lloyd  (5  Taunt.  7-19),  Leadbittn-  v.  Farrow  (5  Mau.  and  Sel.  .">f."o. 
Eidson  v.  DUworth  (5  Price,  564),  Byles  on  "  Bills  of  Exchange,"  p.  1  10  (5th  Edit.), 
Story's  Agency,  sec.  156-7,  Merlin's  "Questions  de  Droit"  "  Endorsement,"  p.  G70. 

*  Present :  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  the  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  the  Lord  Jus- 
tice Turner. 
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Dallozs  " Dietiotmaire  de  Jurisprudence,"  torn.  ii.  p.  245,  art.  407,  Baldasseroni, 
Diet,  of  Commerce,  tit.  "  Gire,"  torn,  iii.,  sees.  xxv.  xxvi..  p.  353,  Pardessus'  [105] 
"Codi  d<  Droit  Continue,:'  p.  192,  were  cited  and  commented  upon.  The  Appel- 
lant also  insisted  that  as  the  Respondent  charged  for  commission,  it  amounted  to  a 
del  credere  transaction,  making  him  liable. 

The  consideration  of  the  judgment  was  postponed,  and  now  delivered  by 

The  Right  Hon.  Sir  William  H.  Maule  (3rd  April,  1856).— After  stating  at  length 
ihv  facts  as  set  forth  in  the  preceding  statement  of  the  ease,  he  proceeded: 

On  the  argument  of  the  present  appeal,  it  was  insisted  on  the  part  of  the  Appel- 
lant, that  the  Defendant  was  liable  as  indorser  to  all  subsequent  holders,  his  indorse- 
ment not  containing  any  restrictive  expression,  such  as  the  words  "  without  re- 
course," and  in  the  absence  of  any  special  agreement  between  the  Plaintiff  and 
Defendant,  either  made  in  express  terms  or  to  be  implied  from  the  facts  of  the  case, 
to  restrict  that  liability  as  between  the  Plaintiff  and  Defendant  ;  and  that  the  cir- 
cumstance of  the  Defendant  having  acted  as  agent  for  the  Plaintiff  did  not  afford 
such  an  implication.  It  was  further  contended  that  the  Defendant,  having  charged 
the  Plaintiff  a  profit  of  about  1  per  cent,  on  the  price  paid  by  him  for  the  bills,  had 
in  effect  taken  a  del  credere  commission,  or  had  entitled  the  Plaintiff  to  treat  the 
transaction  as  a  purchase  of  the  Bills  from  the  drawers  on  the  Defendant's  own 
account,  and  a  sale  of  them  to  the  Plaintiff  at  an  increased  price,  so  as  to  place  the 
Defendant  in  the  situation  of  an  indorser  for  value  of  a  bill,  his  own  property,  to 
the  Plaintiff.  The  Plaintiff  also  contended  that,  inasmuch  as  it  appeared  that  a 
sum  of  600  scudi  had  been  handed  by  Aspinall,  the  drawer  of  [106]  the  £55  bill, 
to  the  Defendant  in  respect  of  that  Bill,  the  Defendant  was  at  least  liable  to  that 
amount. 

On  the  part  of  the  Respondent  it  was  contended,  that  he  had  acted  as  agent  only 
of  the  Appellant,  and  that  this  circumstance  was  of  itself  sufficient  to  show  that  he 
contracted  no  liability  to  his  principal  by  his  endorsement,  at  least  by  the  law  of 
Malta,  by  which,  and  not  the  law  of  England,  it  was  contended  that  the  case  was  to 
be  governed. 

With  regard  to  the  alleged  charge  of  a  higher  price  for  the  Bills  than  was  actually 
paid,  it  was  contended  for  the  Respondent,  either  that  such  overcharge  was  made 
by  mistake,  as  it  appears  to  have  been  considered  by  the  Maltese  Courts,  or  that 
it  might  be  accounted  for  by  the  brokerage  being  included  in  one  sum,  and  not  in 
the  other,  or  at  any  rate,  that  this  difference  did  not  produce  the  effect  of  making 
the  Defendant  liable  as  indorser,  if  he  could  not  otherwise  have  been  so.  As  to 
the  claim  in  respect  of  600  scudi  received  from  Aspinall,  the  drawer  of  the  £55 
Bill,  the  Respondent's  counsel  answered  that  it  was  not  a  claim  which  could  be 
enforced  to  the  present  suit,  which  charged  the  Respondent  only  as  indorser. 

It  may  be  convenient  to  dispose  of  the  last  two  questions  before  proceeding  to  the 
consideration  of  the  first  and  principal  one.  As  to  the  overcharge  of  the  price  paid 
for  the  Bills,  it  seems  to  their  Lordships,  that,  without  adverting  to  the  reasons 
given  in  the  Courts  below,  it  sufficiently  appears  that,  supposing  it  to  have  actually 
taken  place,  and  even  to  have  been  designed,  and  not  accidental,  though  it  would 
be  misconduct  on  the  part  of  the  Respondent,  it  would  not  have  the  effect 
of  inducing  a  liability  on  his  part,  in  addition  to,  or  in  substitution  of,  that  result- 
ing from  his  [107]  character  of  agent,  supposing  him,  independently  of  the  over- 
charge, to  have  acted  and  to  have  been  liable  as  agent  only.  The  letters  of  the  4th 
and  24th  of  February,  1846,  which  inclosed  the  Bills,  and  were  written  on  the  day 
they  were  drawn,  describe  the  bills  respectively  as  "bought  at  50d.  per  $,"  and 
•  just  bought  for  you  at  49fd.,  including  the  brokerage."  These  expressions  ac- 
companying the  act  of  Bending  the  Bills,  clearly  import  a  purchase  for  the  Appel- 
lant, and  not  a  sale  to  him  by  the  Respondenl  ;  if  they  contain  a  misrepresentation 
of  the  am. unit  paid  for  them,  the  Respondent  may  be  answerable  for  his  miscon- 
duct as  agen1  ;  but  be  does  nol  by  writing  that  purport  to  act  in  any  other  capacity. 
It  is  like  an  agenl  buying  goods  for  bis  principal,  and  overstating  the  price  paid 
for  them  ;  a  misconducl  which  would  not  make  him  liable  as  vendor,  or  as  warrant- 
ing the  goods.  To  give  to  the  misrepresentation  in  question  the  effect  of  making 
tli.    party  who  made  it  liable  as  on  a  warranty,  or  as  an  indorser,  would  be  to  raise 
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a  contract  between  two  parties,  into  which  neither  of  them  intended  to  enter,  \\nh 
regard  to  the  claim  as  to  the  600  scudi,  it  appears  to  their  Lordships  that  in  the 

present  suit,  in  which  the  Plaintiff  sues  as  indorsee  only,  such  sum  is  not  in  question, 
and  cannot  be  recovered  ;  and  that  the  judgment  to  be  pronounced  on  the  present 
appeal,  like  those  in  the  Courts  below,  will  lie  without  prejudice  to  any  rights  which 
may  exist  in  respect  of  this  claim. 

The  question,  then,  that  remains  to  be  considered  is,  whether  the  Respondent  is 
liable  to  tin  Appellant  as  indorser.  In  determining  this  question,  it  docs  not 
appear  to  b»  necessary  to  consider  any  peculiarity,  it  there  lie  any  on  this  subject. 
of  the  law  of  .Malta.  The  [108]  ease  was  argued,  and  appears  to  depend  on  the 
general  Merchant  law  prevailing  in  all  civilised  countries;  if  there  be  in  Malta  any 
special  form  of  writing  which  forms  a  necessary  ingredient  in  an  indorsement,  the 
writing  in  the  present  case  must  be  taken  to  be  in  that  form,  or,  in  other  words, 
tic-  indorsement  was  regular;  the  whole  argument  proceeding  on  that  ground,  and 
nothing  appearing  to  the  contrary.  As  to  the  question  of  the  substantial  liability 
of  the  Respondent,  the  foreign  code  establishing  the  liability  of  an  indorser  as  a 
general  proposition  as  well  as  tic  English  text  writers  to  the  same  effect,  are  merely 
declaratory  of  the  general  Mercantile  law  on  the  subject,  and  it  is  on  this  same  law 
that  the  judicial  decisions,  both  English  and  foreign,  which  were  cited  on  both 
sides,  proceeded.  It  is  therefore  to  be  considered  whether,  according  to  such  general 
law,  the  facts  appearing  in  the  present  case  are  sufficient  to  show  that  the  Respond- 
ent is  liable  as  indorser,  to  the  Appellant,  his  immediate  indorsee  of  the  Bills  in 
question. 

The  liability  of  an  indorser  to  his  immediate  indorsee  arises  out  of  a  contract 
between  them,  and  this  contract  in  no  case  consists  exclusively  in  the  writing  popu- 
larly called  an  indorsement,  and  which  is  indeed  necessary  to  the  existence  of  the 
contract  in  question,  but  that  contract  arises  out  of  the  written  indorsement  itself, 
the  delivery  of  the  Bill  to  the  indorsee,  and  the  intention  with  which  that  delivery 
was  made  and  accepted,  as  evinced  by  the  words,  either  spoken  or  written,  of  the 
parties,  and  the  circumstances  (such  as  the  usage  at  the  place,  the  course  of  dealing 
between  the  parties  and  their  respective  situations)  under  which  the  delivery  takes 
place:  thus  a  Bill,  with  an  unqualified  written  indorsement,  may  be  delivered  and 
received  for  the  pur-[109]-pose  of  enabling  the  indorsee  to  receive  the  money  for 
account  of  the  indorser,  or  to  enable  the  indorsee  to  raise  money  for  his  own  use 
on  the  credit  of  the  signature  of  the  indorser,  or  with  an  express  stipulation  that 
the  indorsee,  though  for  value,  is  to  claim  against  the  drawer  and  acceptor  only, 
and  not  against  the  indorser,  who  agrees  to  sell  his  claim  against  the  prior  parties, 
lint  stipulates  not  to  warrant  their  solvency.  In  all  these  cases  the  indorser  is  not 
liable  to  the  indorsee,  and  they  are  all  in  conformity  with  the  general  law  of  con- 
tracts, which  enables  parties  to  them  to  limit  and  modify  their  liabilities  as  they 
think  fit,  provided  they  do  not  infringe  any  prohibitory  law.  In  the  present  case, 
therefore,  it  will  be  proper  to  consider  under  what  circumstances  the  Bills  in  ques- 
tion were  indorsed.  It  is  clear,  from  the  correspondence  referred  to,  that  in  the 
course  of  dealing  between  them  the  Respondent  was  in  the  habit  of  acting  as  agent 
for  the  Appellant  in  procuring  and  remitting  for  him  Bills  on  England,  on  account 
of  money  received  by  him  for  the  Appellant  at  Malta;  the  Bills  in  question  were 
remitted  on  account  of  the  proceeds  of  four  Bills  sent  to  the  Respondent  by  the 
Appellant  on  the  -1th  of  November,  1845,  in  a  letter,  requesting  him  to  remit  the 
proce  ds  by  Bills  on  London.  This  order  was  complied  with  on  the  !th  and  24th 
of  February,  L846,  when  the  Bills  in  question  were  drawn  and  remitted,  the  first 
being  described  in  a  letter,  inclosing  it  as  a  Bill,  "  which  I  bought  at  50d.  pei 
and  the  second  as  a  Bill  "  which  I  have  just  bought  for  you  at  49|d.,  including  the 
brokerage."  These  expressions  amount  to  a  notice  to  the  Appellant  that  the  Bills 
had  been  bought  for  his  account,  so  as  to  become  his  property  by  the  act  of  pur- 
chase, which  was  [110]  before  they  were  indorsed  by  the  Respondent  ;  and,  as  they 
were  received  by  the  Appellant  without  objection,  he  appears  to  have 
consented  to  receive  the  Bills  as  sent  in  the  execution  of  bis  orders,  and  so  as 
to  give  no  further  effect  to  the  Respondent's  indorsements  than  belonged  to  them 
as  indorsements  made  under  all  the  circumstances  of  which  both  parties  were 
cognizant. 
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Assuming  the  Bills  to  have  been  indorsed  under  these  circumstances,  that  is,  to 
have  been  bought  for  the  Appellant  in  the  execution  of  the  Respondent's  duty  as  bis 
agent,  and  the  Appellanl  to  bave  taken  them  with  a  knowledge  of  their  having  been 
bo  bought,  is  the  Respondent  liable  to  the  Appellant  as  indorser?  It  cannot  be  said 
that  these  circumstances  necessarily  excluded  such  liability:  if  it  had  been  the 
intention  of  the  parties,  shown  by  their  wends  or  otherwise,  that  such  liability 
should  arise,  there  is  nothing  in  the  circumstances  last  adverted  to  which  would  pre- 

■  that  intention  taking  effect  :  the  employmenl  of  the  Respondent  by  the  Appel- 
lant as  his  agent  generally,  which  was  one  from  which  the  Respondent  would  make 
some  profit,  though  none  might  be  made  on  a  transaction  of  remittance,  would  be 
a  sufficient  consideration  for  the  Respondent  incurring  the  liability  in  question, 
if  it  were  the  intention  of  the  parties  that  he  should  so  do.  It  was  urged  on  the 
part  of  the  Appellanl  that  the  intention  of  the  parties  must,  in  fact,  have  been 
that  such  liability  should  be  incurred,  for  if  that  were  not  the  intention  of  the 
Respondent,  why  did  he  indorse  the  Bills  at  all?  or,  indorsing  them,  if  he  meant 
not  to  incur  the  ordinary  liability  of  an  indorser,  why  did  he  not  adopt  the  course 
which  it  was  said  was  usual  when  such  re-[lll]-striction  was  intended,  by  adding 
words  such  as  "  without  recourse  "  to  his  indorsement.  To  the  first  of  these  ques- 
tions it  may  be  answered  that,  as  it  was  necessary,  for  safety  of  transmittance,  that 
the  Bills  should  be  specially  indorsed  to  the  Appellant,  it  was  a  convenient  mode  of 
effecting  this  object  that  the  bills  should  be  drawn,  payable  to  the  Respondent,  and 
that  though  the  same  object  might  have  been  attained  by  procuring  the  Bills  to  be 
drawn,  payable  to  the  order  of  the  Appellant,  agents  are  usually  and  not  unreason- 
ably unwilling  to  disclose  the  names  of  their  principals.  It  would  be  a  mark  of 
distrust,  of  his  correspondent  (the  Appellant),  if  the  Respondent  avoided  so  carefully 
to  incur  a  liability  on  his  account,  though  one  against  which  the  principal  would 
be  bound  to  indemnify  him,  and,  further,  that  the  Bills  so  drawn  and  indorsed 
would  be  less  negotiable  than  they  would  be  with  the  addition  of  the  Respondent's 
name;  this  last  reason  applies  to  another  mode  in  which  the  Bills  might  be  drawn 
without,  the  Respondent's  name  appearing,  i.e.  by  having  them  drawn  payable  to 
the  order  of  the  drawer  and  indorsed  by  him,  the  Respondent  afterwards  writing 
above  the  indorsement  of  the  drawer,  "  Pay  to  the  order  of  Castrique  and  Co." 

With  regard  to  indorsing  the  Bills  with  the  words  "  without  recourse,"  by  so 
doing  the  indorser  would  indeed  have  avoided  all  liability  to  any  subsequent  holder, 
as  well  as  to  his  immediate  indorsee,  but  such  a  course  would  have  cast  suspicion 
on  the  bills;  would  have  rendered  them  less  negotiable,  and  would  probably  have 
been  very  distasteful  to  the  principal.  It  is  to  be  observed  that  the  Bills,  being 
payable  at  ninety  days  after  date,  would  arrive  in  England  many  [112]  weeks 
before  their  maturity,  and  it  would,  therefore,  be  important  to  the  Appellant  that 
they  should  be  so  drawn  and  indorsed  as  to  be  readily  negotiable.  In  putting  his 
name  on  the  Bill  as  indorser,  and  thereby  becoming  answerable  to  holders  subse- 
quent to  the  Appellant,  the  Respondent  adopted  a  mode  of  remitting  Bills  which 
was  reasonable  and  convenient  for  the  purposes  of  the  Appellant,  his  principal,  to 
whom  he  was  bound  by  his  duty  as  agent  to  remit  in  some  reasonable  and  convenient 
mode,  though  he  was  not  bound  by  such  duty  to  incur  any  liability  upon  the  Bill. 
If  it  be  said  that  the  Respondent  having  clearly  rendered  himself  liable  as  in- 
dorser to  any  subsequent  holder  of  the  Bills,  and  not  expressly  restricted  his  liability 
to  his  immediate  indorsee,  ought  to  be  considered  as  answerable  to  him  ;  the  answer 
is,  that  this  is  the  usual  case  with  an  accommodation  Bill,  the  accommodating  party 
relying  on  the  indemnity  of  the  party  accommodated,  and  in  the  present  case, 
though  the  agent  might,  if  he  would,  indorse  the  Bills  he  remitted,  yet  not  being 
bound  to  do  so  he  would  not  adopt  this  course,  but  would  prefer  some  of  the  others 
above  indicated,  if  his  opinion  of  the  solvency  of  his  principal,  or  the  state  of 
accounts  between  them,  rendered  such  caution  necessary.  If,  therefore,  the  ques- 
tion on  this  appeal  were  to  be  determined  upon  principle,  independent  of  authority, 
then  Committee  would  be  of  opinion  that  the  Respondent  ought  to  be  considered  as 
an  agent,  who,  in  the  due  execution  of  his  duty  to  his  principal,  bought  the  bills  for 
him,  and  caused  them  to  be  made  payable  to  himself,  and  indorsed  them  for  the 
purpose  only  of  performing  his  duty  in  a  manner  beneficial  and  convenient  to  the 
principal,  and  that  the  principal  had  [113]  notice  of  these  circumstances  at  the 
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time  of  the  delivery.  This  state  of  things,  it  appears  to  the  Committee,  would,  in 
the  absence  of  any  other  circumstances,  such  as  to  express  words  or  local  usage, 
or  a  course  of  dealing  between  the  parties,  and  in  the  absence  of  any  authority  to 
the  contrary,  show  that  do  Liability  of  the  Responded  as  indorser  to  the  Appellant 
as  indorsee  arose  out  of  the  transaction  in  question.  Several  authorities,  however, 
were  cited  in  the  argument,  and  it  will  be  proper  to  consider  such  of  them  as  vere 
most  relied  on  as  bearing  on  the  question  of  the  liability  of  an  agent,  indorser  to 
a  principal  indorsee.  Those  which  support  the  general  doctrine  of  the  liability 
of  an  indorser  to  an  indorsee  need  not  be  noticed:  it  was  not  disputed,  on  one  side, 
that  such  was  the  general  rule,  nor,  on  the  other,  that  it  was  subject  to  an  exception 
whenever  the  contract  between  the  parties  should  be  shown  to  i  sclude  such  liability. 
Of  the  authorities  relied  on  for  the  Appellant  as  showing  the  liability  of  an  agent, 
indorser  to  his  principal  indorsee,  the  first  was  that  of  Mr.  Justice  Story  (Agency, 
see.  157),  whose  words,  as  far  as  they  relate  to  indorsements  of  Bills,  an — "  Per- 
sonal liability  will  attach  to  an  agent  who  indorses  a  Hill  generally"  (this  word 
is  here  to  be  understood  as  meaning  "  without  describing  himself  as  agenl  "),  "  for 
in  such  a  case  the  indorsing  of  the  instrument  is  treated  as  an  admission  that  it  is 
his  personal  act,  not  only  in  respect  to  third  persons,  but  also  in  respecl  to  his 
principal."  This  is  the  language  of  the  text,  in  a  note,  after  citing  six  cases,  four 
of  which  are  cases  between  the  agenl  and  a  third  person,  not  his  principal,  the 
remaining  two  being  he  Fevre  v.  Lloyd  (5  Taunt.  719),  and  Goupy  v.  Harden  (7 
Taunt.  159)  [114]  (to  be  presently  noticed);  the  learned  author  proceeds,  "  I  Jut 
see  Kitson  v.  DUworth  (5  Price,  561).  In  respect  to  the  principal,  the  doct  rine  may, 
in  many  cases,  require  to  be  qualified;  for  if,  as  between  him  and  his  agent,  there 
was  do  intention  to  create  a  personal  liability,  it  will  not  arise."  The  authority  of 
the  learned  writer,  therefore,  appears  to  be  clearly  in  favour  of  the  absence  of 
liability  where  there  is  no  intention  to  create  it.  Of  the  two  cases  of  Le  Fern  v. 
Lloyd  [5  Taun.  7-19],  and  Goupy  v.  Harden  [7  Taun.  159],  cited  in  the  note  to  Story, 
and  also  relied  on  by  the  Appellant,  the  first  was  one  in  which  the  Plaintiff  had 
employed  Maitland  and  Coles  to  sell  cotton  for  him  ;  they  employed  Lloyd  (whose 
administrator  the  Defendant  was)  as  a  broker,  to  sell  the  cotton  :  he  sold  it,  to  be 
paid  for  in  a  Bill  at  two  months.  Lloyd  drew  the  Bill  on  the  purchasers,  and 
d  livered  it  to  Maitland  and  Coles,  who  remitted  it  to  the  Plaintiff:  the  Bill  being 
dishonoured  by  the  drawee,  the  Plaintiff  sued  the  Defendant  as  administrator  of 
the  drawer.  The  defence  was,  that  the  Banker  having  drawn  the  Bill  only  as  agent 
for  the  Plaintiff,  and  without  any  reason  for  so  doing,  but  merely  for  the  purpose 
of  facilitating  business,  the  Plaintiff  not  being  himself  1  hen  in  London, th"  Defendant 
was  not  liable  on  the  Bill  to  the  Plaintiff,  his  own  principal,  and  that  the  means 
of  paying  for  goods  by  a  Bill  at  two  months  was,  that  the  seller  should  draw  a 
Bill  on  the  buyer,  and  the  broker  here  drew  as  servant  to  the  seller.  Gibbs,  Chief 
Justice,  thought  it  was  imprudent  in  Lloyd  to  put  his  name  on  the  Bill,  but  that  he 
having  done  so,  all  the  legal  consequences  of  the  act  attached  on  him  as  much  as  on 
any  other  party  whose  name  was  thereon,  and  the  jury  found  a  verdict  for  the 
Plaintiff,  and  on  a  motion  [115]  for  a  new  trial,  a  rule  was  refused.  In  this  case 
the  drawer  of  the  Bill  had  been  employed  as  broker  to  sell  the  goods ;  having  done 
so,  he  had  completely  executed  his  authority.  The  Bill  at  two  months,  for  which 
he  had  sold,  meant,  as  the  Defendant  himself  contended,  a  Bill  drawn  by  the  vendor 
on  the  purchaser;  in  drawing  the  Bill  himself  the  broker  acted  without  authority, 
in  excess  of  his  duty,  and  the  Plaintiffs,  on  receiving  the  Bill  with  his  name  on  it, 
had  a  right  to  treat  him  as  an  ordinary  drawer,  nothing  having  passed  between 
them  authorizing  him  to  act  for  them  in  drawing  the  Bill.  This  case,  therefore, 
has  no  application  to  one  where  a  Bill  is  indorsed  by  an  agent  in  the  execution  of 
his  duty  to  his  principal. 

The  other  case  of  Goupy  v.  Harden  (7  Taunt.  159),  was  the  principal  authority 
relied  on  by  the  Appellant,  and  requires  a  particular  examination.  It  was  an 
action  on  two  Bills  of  exchange  drawn  on  the  20th  of  May.  1S15,  by  De  Franca  and 
Co.,  on  Gould,  Brothers,  merchants  at  Lisbon,  at  thirty  days  after  sight,  payable  to 
the  Defendants,  and  by  them  indorsed  to  the  Plaintiffs.  It  appeared  at  the  trial 
that  the  Plaintiffs  had  employed  the  Defendants  (Merchants  in  London),  for  a 
commission  at   .',  per  cent.,  to  procure  in  London,  and  transmit  to  them  in  Paris, 
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Bills  on  Portugal  for  £1000:  the  Defendants  accordingly  purchased  on  the  Ex- 
change the  Bills  in  question,  and  having  specially  indorsed  them  to  the  Plaintiffs. 
transmitted  them  to  Paris  ;  the  Plaintiffs  put  them  into  circulation  without  present- 
ing them  for  acceptance,  and  they  were  not  presented  till  the  22nd  of  August,  when 
acceptance  was  refused,  the  drawers  having  previously  failed;  on  the  12th  of 
October,  the  Plaintiffs,  by  letter,  apprized  the  Defen-[116]-dants  of  the  dishonour  of 
the  Bills,  and  in  a  subsequent  letter  stated  that  they  should  certainly  have  sooner 
sent  forward  the  Bills  for  acceptance,  had  they  not  relied  on  the  Defendants" 
guarantee.  The  Defendants  insisted  that  they  having  indorsed  the  Bills  to  the 
Plaintiffs  only  as  their  agents,  were  not  liable  on  that  indorsement.  Evidence  was 
-i  that  when  agents  indorse  foreign  Bills  for  the  mere  purpose  of  transmitting 
them  without  intending  to  incur  responsibility  for  the  payment,  it  is  their  practice 
to  add  to  the  indorsement  the  words  "sans  recowrs;"  that  these  words,  however. 
implying  doubts  on  the  mind  of  the  indorser  of  the  stability  of  some  of  the  parties, 
injure  the  credit  of  the  Bills,  and,  therefore,  were  usually  omitted  if  confidence 
existed  between  the  pai'ties,  although  it  was  nevertheless  intended  that  the  agent 
should  not  be  responsible  for  the  goodness  of  the  Bills,  and  the  Defendants  contended 
that  such  was  the  course  of  dealing  in  the  present  instance,  as  evinced  by  the  low 
rate  of  commission  which  the  Defendants  were  to  receive.  There  was  a  further 
defence  insisted  on,  that  the  Defendants,  if  liable,  had  been  discharged  by  the 
laches  of  the  Plaintiffs  in  not  presenting  the  bills  for  acceptance  so  soon  as  they  ought 
to  have  done.  The  jury,  however,  found  for  the  Plaintiffs.  A  rule  for  a  new  trial 
on  both  -rounds  was  moved  for  and  refused.  On  the  first  of  them:  Gibbs,  Chief 
Justice,  said.  "  It  is  not  proved  that  the  Defendants  knew  that  the  Plaintiffs  were  not 
('/)  connected  with  the  Bill  otherwise  than  as  agents  ;  but  if  they  had  known  it,  (and 
I  will  take  it  in  the  strongest  way,  that  they  knew  the  Defendants  were  acting  only 
as  agents,)  still  they  had  a  [117]  right  to  consider  that  in  this  transaction  the  Defen- 
dants were  liable  as  indorsers ;  and  that  they  may  justly  say,  as  they  have  done, 
"  we  should  not  have  sent  forward  these  Bills  for  acceptance  unless  we  had  seen  your 
names  on  them,  which  placed  the  respectability  of  the  Bills  beyond  a  question  : 
otherwise  we  should  have  sought  the  security  of  the  drawee;"  and  Dallas,  J.,  added, 
"  The  Defendants  might  have  specially  indorsed  this  bill,  sans  recows,  if  they  had 
thought  fit  so  to  do,  but  they  have  not  done  it." 

In  that  case,  as  in  the  present,  the  question  was  whether  an  agent  who  had  in- 
dorsed to  his  principal,  without  restrictive  words,  was  liable  to  his  principal,  and 
that,  as  in  the  present  case,  the  liability  was  treated  as  depending  on  the  fact,  whether 
the  parties  had  evinced  an  intention  that  such  liability  should  arise  between  them, 
or,  in  other  words,  what  was  the  agreement  between  the  parties  to  be  inferred  from 
the  facts  of  the  case.  The  evidence  in  that  case  was  left  to  a  mercantile  jury  of  the 
city  of  London,  who,  by  finding  for  the  Plaintiff,  decided  that,  in  their  opinion, 
the  Defendant  had  contracted  with  the  Plaintiff,  so  as  to  assume  the  ordinary 
liability  of  an  indorser,  and  the  Court  considered  that  the  evidence  was  such  as 
to  sustain  the  verdict.  In  the  present  case  the  Court  (at  which  two  Merchants, 
styled  "  Consuls,"  assisted)  decided  that  under  the  circumstances  of  the  present 
case  no  such  contract  was  shown  to  have  arisen.  The  jury  in  that  case,  and  the 
Merchants  in  the  present,  must  be  taken  to  be  cognizant  of  the  usual  course  of 
mercantile  practice  in  London  and  Malta  respectively. 

It  is  evident  that  the  decision  of  the  Court  and  jury  in  that  case,  and  that  of  the 
Courts  of  Malta  in  the  present,  may  both  be  right,  if  the  cir-[118]-cumstanees  of 
the  two  were  so  different  in  material  respects  as  to  justify  a  conclusion  that  in  that 
case  there  was  such  a  contract,  and  that  in  this  there  was  not.  It  may  also  be 
observed  that  all  thai  the  Court  decided  in  Gowpy  v.  Harden  [7  Taun.  159]  was. 
that  the  verdict  of  the  jury  should  not  be  disturbed  ;  it  does  not  follow  that  if  the 
verdict  had  been  the  other  way,  it  would  have  been  set  aside.  Indeed,  as  it  was 
the  case  of  a  mercantile  jury,  deciding  a  mercantile  question,  on  which  there  were 
considerations  of  weight  on  both  sides,  it  would  be  according  to  the  usual  course 
to  sustain  it  on  whatever  side  it  was.     But  it  will  be  found  on  a  close  examination 

(a)  This  word  is  omitted  by  mistake  on  the  report  in  Taunton,  as  appears  by  the 
context  in  that  report  in  2  Marshall. 
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that  the  facta  of  the  two  cases  differ  very  materially.  In  Goivpy  v.  Harden  [7  Taun. 
159],  it  appeared  that  the  Plaintiffs  employed  the  Defendants  tor  a  commission  of 
£  per  cent,  to  procure  in  London  Bills  on  Portugal  for  £1000,  and  transmit  them 
to  Paris;  that  the  Defendants  purchased  the  Hills  on  the  Exchange,  and  having 
specially  indorsed  them  to  the  Plaintiffs,  transmitted  them  to  Paris:  that  the 
Plaintiffs  indorsed  and  negotiated  the  Pills  (which  weir  payable  after  sight)  with- 
out presenting  them  for  acceptance  ;  that  the  Bills  were  not  presented  till  long 
after  they  might  have  lieen  presented,  and  were  then  dishonoured,  and  the  Plaintiffs 

compelled   io   pay   them. 

In  that  ease  there  was  no  evidence  of  any  course  of  dealing  between  the  parties, 
nor  of  any  communication  by  the  Defendants  to  the  Plaintiffs,  accompanying  the 
transmission  of  the  Bills  to  the  Plaintiffs.  The  Plaintiffs  do  not  appear  to  have  had 
any  information  respecting  the  Bills,  except  thai  they  were  sent  in  execution  of 
an  order  to  the  Defendants  to  procure  Bills,  and  that -they  bore  the  unqualified 
[119]  indorsement  of  the  Defendants.  For  anything  that  appeared  to  the  con- 
trary, the  Defendants  mighl  have  received  the  Hills  from  the  drawers  on  their  own 
account,  in  payment  of  a  debt  due  from  the  drawers  to  them,  and  afterwards  in- 
dorsed them,  in  order  to  transfer  the  property  in  the  Hills  to  the  Plaintiffs,  in 
execution  of  their  order  to  procure  Bills  on  Portugal.  In  such  a  case,  no  doubt 
the  Defendants  would  be  liable  as  indorsers;  and  in  the  absence  of  any  communica- 
tion by  the  Defendants  to  the  Plaintiffs,  accompanying  the  transmission  of  the 
Bills,  to  show  that  such  was  not  the  case,  the  Plaintiffs  might  naturally  infer  that 
the  Defendants  intended  to  place  themselves  in  the  ordinary  situation  of  indorsers, 
and  that  the  Plaintiffs  had  so  understood  the  transaction  was  shown  by  their  con- 
duct in  not  promptly  presenting  the  Bills  for  acceptance,  which  they  probably 
would  have  done,  if  they  had  not  relied  on  the  Defendants  as  indorsers.  In  thai 
case,  also,  the  Defendants  were  paid  i  per  cent,  commission  for  the  duty  they  under- 
took, i.i  .  procuring  and  forwarding  the  Bills. 

In  the  present  case  there  was  a  course  of  dealing  between  the  parties,  by  which 
it  appeared  that  the  Defendant  had  \  per  cent,  on  money  collected  by  him,  but  no 
commission  in  respect  of  procuring  and  remitting  Bills.  The  Bills  were  forwarded 
by  the  Respondent  on  the  days  on  which  they  were  drawn,  in  letters  mentioning 
the  receipt  of  funds  of  the  Appellant,  which  he  had  directed  the  Respondent  to  remit 
by  Hills  on  London,  stating  that  he  had  bought  the  Bills  inclosed:  with  respei 
the  larger  Bill,  using  the  words  "bought  for  you,"  and  sufficiently  intimating  the 
same  with  respect  to  the  other,  and  in  both  debiting  the  Plaintiff  with  the  prices 
alleged  to  have  [120]  been  given  for  the  Bills:  these  letters,  therefore,  in  effect, 
represent  the  Bills  as  having  been  bought  for  the  Plaintiff  in  pursuance  of  his 
direction,  with  his  funds,  and,  therefore,  as  having  become  his  property  by  the 
purchase  before  the  indorsement  by  the  Defendant.  The  Plaintiff  having  received 
the  Bills,  with  notice  of  this  state  of  facts,  without  objection,  must  be  taken  to  have 
been  willing  to  take  them  on  the  terms  of  such  a  contract  as  would  arise  out  of  an 
indorsement  made  under  such  circumstances;  having  so  received  them,  he  promptly 
presented  them  lor  acceptance,  though  being  drawn  payable  after  date,  this 
not  needful,  except  to  obtain  security  of  the  drawee:  this  indeed  was  a  step  which 
might  properly  be  taken  whether  the  Plaintiff  considered  the  Defendant  as  liable 
on  his  indorsement  or  not.  Bui  it  is  material  in  comparing  the  facts  of  the  present 
case  with  ihose  of  Goupi/  v.  Harden  [7  Taun.  L59],  in  which  great  reliance  was 
placed  by  the  Court  and  probably  by  the  jury,  on  the  aon-presentation  for  accept- 
ance, as  showing  that  the  Plaintiff  in  that  ease  considered  the  Defendant  as  liable 
on  the  indotoement. 

It  is  not  necessary  to  notice  particularly  those  cases,  such  as  Leadbitter  v.  Farrow 
(5  Mau  and  Sel.  345),  cited  for  the  Appellant,  in  which  the  question  was,  whether  the 
Defendant,  who  was  agent,  not  to  the  Plaintiff,  but  to  a  third  person,  was  personally 
liable  to  the  Plaintiff  on  a  contract ;  these  cases  have  no  material  application  to  the 
present  ease,  in  which  the  question  is,  how  far  tie-  Defendant's  character  of  ai 
to  the  Plaintiff  affects  his  liability. 

On  the  part  of  the  Defendant,  several  authorities  were  cited  which  may  now  be 
considered.  The  case  of  Kidson  v.  DUworth  (5  Price,  564)  was  (me  very  [121]  much 
like  the  present.     There  the  agent,  Kidson.  the  Plaintiff  in  equity,  had  received  for 
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his  principal,  Welsh,  a  Defendant  in  equity,  a  Bill,  payable  to  his  (the  agent's)  order, 
and  had  indorsed  it  to  his  principal.  An  action  was  brought  on  behalf  of  the 
principal  by  the  Defendant.  Dilworth,  on  this  indorsement.  The  Court  of  Exchequer 
restrained  it  by  injunction,  on  the  -round  that  the  principal  had  no  right  to  claim 
paymenl  of  the  Hill  from  his  agent.  Richards.  Chief  Baron,  says.  -  Shall  he  (the 
indorsee >  be  permitted  to  proceed,  through  the  medium  of  another  person  against 
a  mere  agent,  because  that  agent  has  imprudently  put  his  name  on  the  instrument 
to  Bal  isfy  a  formality,  made  necessary  by  the  mode  of  drawing  it  I  It  is  impossible." 
Graham,  Baron,  adds,  "  The  Plaintiff's  letter  was  acquiesced  in  and  acted  on,  and 
this  Bill  was  sent  in  consequence;  ii  was  a  natural  mode  of  remittance:  it  was  also 
natural  that  the  drafts  should  have  been  made  payable  to  the  Plaintiff,  but  still 
it  was  merely  as  an  agent  to  Welsh,  and  it  was  indorsed  by  him  in  that  character." 
Wood,  Baron,  says.  "  The  Bill  was  clearly  made  payable  to  the  Plaintiff  in  his 
character  of  agent,  and  it  was.  therefore,  necessary,  that  he  should  indorse  the  Bill 
pro  forma:  having  done  so,  merely  for  the  accommodation  of  the  Defendant,  a 
Court  of  Equity  ought  not  to  suffer  him  to  turn  round  on  the  agent,  and  fix  him  with 
liability  on  such  an  indorsement.  Had  he  indorsed  the  Bill  to  guarantee  the  pay- 
ment, it  would  have  been  a  very  different  case;  but  here  it  is  clear  that  nothing  of 
the  kind  was  meant,  nor  was  there  any  consideration  for  his  so  doing;  the  nature 
of  the  transaction  is  very  clear." 

In  this  case  the  proceeding  was  in  equity,  but  the  [122]  reasons  given  by  the 
Court  show  that,  in  their  opinion,  the  facts  of  the  case  showed  that  it  was  not  the 
intention  of  the  parties  that  the  indorser  should  be  liable  to  the  indorsee  under 
his  indorsement,  and  when  that  is  the  case,  there  is  no  implication  of  a  promise  to 
pay,  and  no  legal  liability  out  of  which  such  promise  would  arise.  The  written 
indorsement  is  indeed  unqualified  in  its  terms,  but  the  delivery  to  the  indorsee  from 
which,  together  with  the  written  indorsement,  and  not  from  the  written  indorse- 
ment alone,  the  contract  between  the  parties  is  to  be  inferred,  is  so  circumstanced 
as  to  show  that  the  indorser  does  not  make  himself  liable  to  his  indorsee;  this  is 
a  defence  at  law,  though  a  Court  of  Equity  may  have  a  concurrent  jurisdiction. 
No  question  of  jurisdiction  was  raised,  and  the  Plaintiff  might  prefer  a  proceeding 
in  equity  on  account  of  the  action  being  brought  by  a  third  party,  and  from  the 
superior  facilities  he  would  have  in  equity  for  establishing  his  case. 

This  case  is,  therefore,  an  authority  of  great  weight  in  favour  of  the  Respondent, 
and  there  are  some  foreign  authorities  also  in  his  favour,  wdiich  deserves  to  be 
considered.  In  Merlin's  "  Questions  de  Droit  "  p.  676,  "  Endossement,"  "  Le  Banquicr 
commissiormavre  qui  endosse  la  lettre  de  change  qu'il  achete  sur  la  place  pom- 
son  cotnmettant,  se  rend-il  par  la  garant  envers  celui-ci  de  la  solrabilite  de  la 
personne  sur  laquelle  eette  lettre  de  change  est  tiree?  La  Coiir  de  Cassation  a 
juge  pour  la  negative  dans  I'espece  suivante.  The  book  then  gives  a  report  of  a 
case  of  Meulemeester  v.  Tourton  and  Ravel,  fully  supporting  the  above  proposition. 

Dalloz'  "  LHctionnaire  de  Jurisprudence''  torn.  ii.  [123]  p.  245,  art.  407,  "  Lorsque 
le  cessionnaire  chargi  de  se  procurer  des  effe.ts  pour  un  correspondant  les  lui 
transmet  avec  son  endos,  cet  endossement  n'est  alors  entre  les  parties  que  la  suite 
(Van  mandat  et  ne  pent  ami;  d'autres  consiquences." 

Baldasseroni,  an  eminent  Tuscan  jurist.  Dictionario,  torn.  iii.  p.  353,  tit.  "  Gira" 
b.  "_'<;,  in  treating  of  indorsements  which  do  not  render  the  indorser  liable  to  the 
indorsee,  after  mentioning  the  case  of  a  principal  who  indorses  to  an  agent,  to 
enable  him  to  receive  the  amount  of  the  Bill  on  account  of  the  principal,  proceeds 
to  put  the  case  of  an  agent,  who.  having  bought  a  Bill  on  account  of  his  principal, 
transmits  it  to  him  with  a  regular  indorsement  (that  is.  an  indorsement  sufficient 
in  form  to  pass  the  property,  and  to  charge  the  indorser  as  such),  "  not  by  way  of 
transfer  (cessione),  because  no  one  can  acquire  that  which  belongs  to  him,  but  as 
a  species  of  declaration  of  the  order,  and  because  it  is  just  to  put  this  Bill  into  the 
hands  and  at  the  disposition  of  its  true  proprietor."  In  this  case,  says  the  learned 
author,  the  principal  cannot,  on  failure  of  payment,  exercise  an  action  of  warranty 
against  his  agent  who  indorsed  for  his  benefit. 

Their  Lordships,  therefore,  on  considering  the  facts  of  the  case,  and  the  argu- 
ments and  authorities  presented  to  them  on  the  subject,  are  of  opinion,  that  the 
Respondent  is  not  shown  to  have  incurred  the  liability  with  which  he  is  charged, 
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and  must  humbly  advise  Her  Majesty  that  the  judgments  of  the  Courts  al   Malta 
be  confirmed. 

[Mews"  Dig.  tit.  BILLS  OF  EXCHANGE  C.  Capa<  iiy  anh  Authority  of  Parties, 
1.  Agents,  V.  Negotiation,  1.  Indorsement,  a.  Generally;  tit.  COLONY,  III. 
Appeals  to  Privy  Council,  3.  Leave  to  Appeal.  ^A'.  I  W.R.  I  15.  Explained 
in  Aon  i,  v.  Crux,  L869,  LR.  5  C.P.  at  p.  12  :  and  cf.  Bills  of  Exchange  Act,  L882 
(  15  and  46  Vict.  c.  61).  as.  16,  21  (2),  b.  30;  Bruif  v.  Parker,  1868,  L.R.  5  Eq. 
at  p.  l-''>7.  As  to  special  leave  to  appeal  in  civil  cases,  see  note  to  Retemeyer  v. 
Obermuller,  L837,  3  Moo.  P.C.  at  p.   125.] 


[124]        ON  APPEAL  FROM  THE  SUPREME  COURT  AT  CALCUTTA. 

RUGHOONAUTH  SAHOI   CHOTAYLOLL,— Appellant);   MANICKCHUND   and 
KAISREECHUND,— Respondents  *   [Feb.    1,   2,    1856]. 

A  wager  contract  in  India  (before  the  passing  of  the  Legislative  Act,  No.  21,  of 
1848)  upon  the  average  price  opium  would  fetch  at  a  future  Government 
sale,  held  legal,  and  an  action  thereon  maintained. 

The  Plaintiff  and  Defendants,  by  contracts  in  writing,  wagered  as  to  the  average 
price  to  be  obtained  for  opium  "  of  the  30th  of  November,"  "  of  the  first 
lelawm,  or  public  Government  sale  of  opium."  At  the  time  when  these  con- 
tracts were  entered  into,  the  first  Government  sale  had  been  advertised  for 
the  "30th  of  November.  L846."  The  sale  on  that  day  was  prevented  by  a 
combination  of  opium  speculators  interested  in  similar  contracts.  The 
Government  sale  was  again  advertised,  and  took  place  on  the  7th  of  December 
following,  when  opium  of  the  quantity  and  description  advertised  for  sale 
on  the  "30th  November"  was  sold.  Held:  First,  that  the  date  mentioned 
in  the  contracts,  the  "  30th  of  November."  was  a  mere  description  of  the 
period  when  the  first  public  Government  sale  of  opium  usually  took  place. 
and  formed  no  part  of  the  risk  contemplated  by  the  wagers,  the  subject  of 
the  contracts,  and  was  immaterial ;  and,  secondly,  that  according  to  the  true 
81  ruction  of  the  contracts,  the  first  actual  public  Government  sale  of 
opium  which  took  place  next  after  the  date  of  the  contracts  satisfied  the 
terms  of  the  contracts:  and  upon  a  certain  average  being  realised  thereon, 
the  event  on  which  the  Plaintiff  had  wagered  was  determined  in  his  favour, 
and  lie  was  entitled  to  recover  the  differences  under  the  averages. 

The  action  in  this  case  was  brought  upon  certain  wager  contracts  made  between 
the  Appellant  and  Respondents,  as  to  the  average  price  to  be  obtained  on  a  future 
lelav/m,  or  public  Governmenl  sale  of  opium. 

The  facts  of  the  case  were  these:  — 

The  Respondents  were  merchants,  trading  in  copartnership  together  at  Calcutta, 
and  the  Appellant,  [125]  as  well  as  the  Respondents,  were  dealers  and  speculators 
in  opium.  At  the  time  of  the  making  of  the  contracts  in  question,  the  Appellant 
was  a  speculator  for  the  high,  and  the  Respondents  were  speculators  for  the  low 
average  price  of  opium,  which  should  be  obtained  at  the  first  public  Govern] 
sale  of  the  season. 

The  cunt  raits  entered  into  between  the  Appellant  and  Respondents  were  eleven 
in  number,  and  all  referred  to  the  same  day.  the  30th  of  November,  as  the  day  of 
sale  to  determine  the  wager,  the  several  instruments  differing  onlv  as  to  the  fixed 
limit  or  amount  agreed  upon  to  be  the  standard.  All  these  contracts  were  reduced 
into  writing,  and  the  chittee,  or  writing,  of  one  of  these  contracts,  dated  the  30th 
of  September,  1846,  was  as  follows:  — 

*  Present:  The  Righi  Hon.  T.  Pemberton  Leigh,  the  Righl  Bon.  Sir  Edward 
Ryan,  the  Right  Hon.  Sir  John  Patteson,  and  the  Righl  Hon.  Sir  William  H.  Maule. 
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'•  Marked  in  the  Khattah  on  account  of  your  house,  the  money  of  the  '  Taijee  ' 
or  rise  is  with  you. 

Taijee  or  rise  on  the  average  of  1600  of  the  first  lelawm  or  public  sale  of  the 
Patna. 

\\  Sri  Purmaissore  Jee. 

•■  I.1,  To  Brothers  Rughoonauth  Sahoi  Chotayloll.  This  is  written  by  Manick- 
chund  Eissoreechund,  with  salutations,  which  they  will  peruse. 

••  Further,  we  have  eaten  the  Taijee  or  rise  on  the  average  of  one  lot  of  5  (in 
letters)  five  Padtees  or  chests  of  Patna  opium  of  the  30th  of  November  (Svmbut), 
1903,  Nineteen  hundred  and  three,  at  the  price  of  1600,  (in  letters)  sixteen  hundred. 
If  the  average  of  the  firsl  lelaum,  or  public  sale  of  the  Company's  sircar,  rises  above 
sixteen  hundred,  according  to  thai  we  will  give  you  the  '  hulhui  '  or  rise:  if  it  falls 
below  sixteen  hundred,  you  have  no  '  dauwah  '  [126]  or  claim.  We  will  not  give 
you  credit  for  the  '  Nuzurannah  ka  roopia,'  or  bonus  money  that  we  have  taken 
from  you,  Sumbut  L903,  Mittee  Mugsur  or  Ughtm,  the  5th  day  of  the  light  side  of 
the  moon. 

Signature  of  Kulean  Mull," 

(Written  on  the  back,) 
"  Rughoonauth  Sahoi   Chotayloll,   Ubbeer   Chund." 

At  the  time  when  the  contracts  were  entered  into,  the  first  public  Government 
sale  of  opium  by  the  East  India  Company  for  the  season  had  been  advertised  in 
the  Calcutta  Gazette  of  the  29th  of  August  1846,  for  the  30th  of  November,  1846. 
On  that  day  the  opium  advertised  to  be  sold  by  the  Government  was  put  up  for  sale 
by  public  auction  at  Calcutta,  subject  to  certain  printed  conditions  of  sale;  but, 
owing  to  the  first  lot  put  up  for  sale  having  been  bid  for  to  an  exorbitant  price  by 
persons  who  attended  the  sale,  no  lot  was  knocked  down,  and  the  sale  was  postponed. 
On  the  7th  of  December,  1846,  the  opium  advertised  for  sale  on  the  30th  of 
November,  was  again  put  up  for  sale,  subject  to  certain  modified  conditions  of  sale, 
which  had  been  advertised  by  the  Government  between  the  30th  of  November,  1846, 
and  that  day.  On  this  last  day  the  opium  was  sold,  and  realised  the  average  price 
of  Company's  Rs.  1793,  5  annas,  and  9|  pice,  per  chest.  After  the  sale,  the  Ap- 
pellant claimed  from  the  Respondents  the  sum  of  Company's  Rs.  18,134,  13  annas, 
and  3  pice,  being  the  amount  of  the  differences  between  the  sums  mentioned  in  the 
contracts  and  the  average  price  for  which  the  opium  sold,  with  interest  thereon 
from  the  7th  of  December,  1846  ;  but  the  Respondents  refused  to  pay,  whereupon  the 
Appellant,  in  October,  1848,  brought  [127]  an  action  upon  promises  in  the  Supreme 
Court  at  Calcutta  against  the  Respondents.  The  declaration  contained  eleven 
special  counts,  followed  by  a  count  for  money  had  and  received.  Each  of  these 
special  counts  was  laid  upon  a  separate  and  distinct  written  contract,  in  the 
nature  of  a  wager,  respecting  the  average  price  which  should  be  thereafter  obtained 
by  the  Government  for  Patna  opium  at  a  certain  future  public  Government  sale. 

The  Respondents  pleaded  first  non  assum/psertmt  to  the  whole  declaration,  also 

i  al  pleas  traversing  its  allegations;  and  further  setting  up  fraud  on  the  part 
of  Appellant. 

Issue  was  joined  upon  these  pleas.  Afterwards  the  Respondents  obtained  leave 
to  plead  additional  pleas,  which  set   tip  in  substance  the  same  defence. 

The  cause  came  on  for  trial  on  the  21st  of  July,  1852.  Evidence  was  given  on 
behalf  of  the  Appellant  and  Respondents,  and,  by  consent,  the  depositions  of  wit- 
nesses in  another  action  [10  Moo.  P.C.  135],  entitled  Chotayloll  v.  Uggwchtmd  and 
Hv/rruckchund,   being  the  same  Plaintiff   against    other   Defendants   upon   similar 

■  r  contracts,  were  used  as  evidence.  The  Appellant  proved  the  contracts  upon 
which  the  action  was  brought,  and  also  that  the  first  lelaum,  or  public  Government 
sale  of  opium.  \\;-s  advertised  for  the  30th  of  November,  1S46,  and  that  there  was  an 
attempt  to  hold  the  sale  on  that  day,  but  that  it  went  off  owing  to  parties  trying  to 
run  up  the  bids  to  an  immense  amount  ;  and  that  the  first  actual  lelawm,  or 
public  Government  sale  of  opium  for  the  season,  took  place  on  the  7th  of  December. 
1846,  when  the  same  number  of  diesis  of  Patna  opium,  and  of  the  like  quality 
as  advertised  for  the  30th  of  November,  [128]  bv'4(i,  were  sold,  and  produced  the 
average  price  before  mentioned.  Upon  this  evidence  the  Court  found  a  verdict  for 
the  Respondents  on  the  pleas  of  non  assumpserunt   to  the  special  counts,   and  a 
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verdict  for  the  Appellant  on  all  the  other  issues  ;  damages  Company's  Rs.  5775.  on 
the  common  counts  for  money  had  and  received;  leave  being  reserved  to  the  Appel- 
lant to  move  to  increase  the  verdict  by  the  amount  claimed  on  the  special  counts, 

and  to  the  Respondents  to  move  to  enter  a  verdict  for  them.  This  sum  was  the 
amount  of  the  premiums,  or  bonuses,  paid  by  the  Appellant  to  the  Respondents,  and 
which  the  Court  thought  the  Appellant  entitled  to  recover. 

'The  Appellant  obtained  a  rule  to  show  cause  why  the  verdict  for  the  Respondents, 
on  the  plea  of  non  assumpserunt  to  the  special  counts,  should  nol  be  sel  aside,  and 
a  verdict  entered  for  the  Appellant  on  that  issue,  with  damages  contingently  assessed  ; 
namely,  Company's  lis.  18,134,  1 -'5  annas,  and  3  pice,  in  substitution  for  the  verdict 
for  the  Appellant  upon  the  money  counts:  and  the  Respondents  also  obtained  a 
rule  to  show  cause  why  the  verdict  for  the  Appellant  on  the  first  plea,  as  applicable 
to  the  twelfth  count  of  the  declaration,  should  not  be  set  aside,  and  a  verdict 
entered  for  the  Respondents;  and  why  the  verdict  entered  for  the  Appellant,  on  the 
fifth  plea,  should  not  be  set  aside,  and  a  verdict  entered  for  the  Respondents;  and 
why  the  verdict  entered  for  the  Appellant,  on  the  sixth,  seventh,  and  eighth  pleas, 
should  not   lie  set   aside,  and  a  verdict   entered  for  the  Respondents. 

Both  these  rules  were  argued  before  the  Supreme  Court  on  the  20th  of  August, 
L852,  and  were,  after  [129]  argument,  discharged  without  costs.  The  judgment. of 
the  Court  in  this  and  two  other  cases,  including  the  case  of  GhotayloU  v.  Uggiwchimd 
and  II  ii  rrar/crh  und,  was  as  follows:  — 

•  These  cases  are  in  substance  the  same,  and  our  judgment  in  one  case  is  ap- 
plicable alike  to  all.  The  contracts  declared  upon  are  gambling  contracts,  on 
the  average  price  to  be  obtained  on  a  future  public  Government  sale  of  opium. 
At  the  time  when  these  contracts  respectively  were  entered  into,  the  sale  was 
advertised  to  take  place  on  a  certain  day  in  November.  The  sale  was  attempted 
on  that  day  by  the  vendors;  but  the  sale  was  prevented  by  a  combination,  and  by 
the  machinations  of  certain  persons  interested  in  similar  contracts,  who  had  taken 
the  low  average,  and  who,  to  avoid  losing  their  bets,  were  bent  on  preventing  any 
.sale  that  day. 

'  The  sale  not  having  taken  place,  a  sale  was  advertised  by  the  vendors  for  a  day 
in  the  ensuing  month  of  December,  under  conditions  somewhat  different  from  those 
under  which  the  defeated  sale  was  advertised  to  take  place.  In  these  contracts 
which  are  now  under  consideration,  though  there  is  some  variation  of  expression 
as  to  the  sale,  yet  the  expressions  in  all  as  to  the  time  of  the  sale  are  inconsistent 
with  the  substituted  day.  In  one,  which  is  the  case  most  favourable  for  the  Plain- 
tiff's argument,  the  term  'the  first  opium  sale'  is  used;  but  that  expression  is 
precedt  d  by  a  statement  of  the  day;  and  we  think  that  the  true  way  of  construing 
that.  also,  is  to  take  tin-  two  expressions  together,  and,  as  meaning  the  first  sale 
now  advertised,  for  the  reference  to  the  day  in  the  contract  seems  to  be  in  that 
sense.  In  one  contract,  the  very  day  of  the  defeated  sale  is  [130]  named,  and  the 
sale  is  described  as  a  sale  of  that  day;  in  the  other,  the  sale  is  described  as  the  sale 
of  November. 

"  The  language,  we  think,  refers  plainly  to  the  sale,  and  is  no  stipulation  that 
the  \rvy  identical  opium  should  be  sold;  which,  indeed,  the  vendors,  on  the  evidence 
of  the  Witness.  Welsh,  never  bound  themselves  to,  not  selling  opium  specifically 
described,  but  taking  indiscriminately  from  their  stores  opium  of  the  quality 
described  in  their  advertisements.  In  construing  contracts  by  natives,  an  ad- 
herence to  the  letter,  without  regard  to  their  style,  is  to  lie  avoided  ;  the  expressions 
in  all,  we  think,  denote  the  day  or  time  of  sale. 

"These  contracts  differ,  therefore,  materially  from  the  case  before  the  Privy 
Council,  and  from  the  former  case  in  this  Court,  as  here  the  then  intended  day 
of  sale,  which  was  a  fixed  day  rarely  departed  from,  is  mentioned  by  reference  to  it 
in  the  contracts.  In  this  Court  it  was  held  that  the  change  of  day  on  certain  of 
those  gambling  contracts  did  not  defeat  the  bets,  because  in  those  contracts  the 
time  named  for  the  sale  was  general,  namely,  "the  first  opium  sale:'  and  as  the 
first  advertised  sale  proved  abortive,  that  which  next  followed  fulfilled  the  terms 
of  the  bets.  The  Privy  Council  have  so  decided  in  contracts  thus  generally  worded. 
Rut  thcM  contracts  contain,  by  reference  to  the  day  and  the  month  respectively,  a 
description  of  the  sale,  which  is  particular  and  limited  in  terms;  and  the  .piestion 
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is.  whether  we  are  at  liberty  to  treat  that  part  of  the  contract  as  mere  description 
and  aothing  else,  and  to  read  the  contracts,  as  bets  on  the  result  of  the  next  first 
opium  sale,  whenever  it  might  be.  There  are,  certainly,  no  express  words  of  [131] 
warranty  or  condition  ;  still,  the  aal  ure  of  the  contract  is  such,  that  time,  if  named, 
would,  upon  legal  principles,  be  of  the  essence  of  the  contract:  for  it  is  a  contract 
on  a  contingency  or  risk,  which  the  alteration  or  retardation  of  the  day  might 
materially  vary.  In  such  cases,  the  question  is,  not  whether  in  the  particular  case 
such  alteration  has.  in  fact,  increased  or  diminished  materially  the  chances  of 
winning  ;  but  the  rule  where  it  prevails  is  a  general  one  not  dependent  on  the  actual 
result  in  an  individual  case.  It  is  obvious,  for  instance,  that  if  a  wager  is  with  a 
capitalist,  on  the  ability  of  that  capitalist  to  influence  a  market  price  to  a  rise  by 
means  of  his  money,  or  credit,  and  transactions;  that  the  retardation  of  the  day 
on  which  the  bet  is  to  come  off  may  give  him  an  important  advantage,  as  its 
acceleration  might  place  him  under  great  disadvantages,  and  various  casualities 
might  have  the  most  important  influence  on  the  risk  on  such  a  bet  as  the  present. 
The  description  of  the  day  of  sale  in  the  contract  cannot,  therefore,  in  the  reason 
of  the  thing,  be  regarded  as  mere  surplusage. 

"  There  is  no  evidence  why  the  description  was  inserted  in  these  particular 
contracts,  nor  do  the  rules  of  evidence  permit  the  parties  to  explain  by  oral  evidence 
the  reason  of  their  inserting  the  time.  If  such  evidence  were  admissible,  and  it 
appeared  that  one  side  meant,  in  fact,  the  day  to  be  material,  and  that  the  other 
did  not,  the  contract  would  fail  on  the  ground  of  want  of  mutual  assent  to  the 
same  agreement.  The  unwarrantable  and  successful  attempt  to  frustrate  the  first 
sale  would  have  been  merely  a  purposeless  wrong  to  the  vendors,  unless  some,  at 
least,  of  the  contracting  parties  thought  the  day  a  material  term  in  their  contract. 
As  then,  there  is  no  ground  [132]  in  the  reason  of  the  thing,  or  in  the  surrounding 
circumstances,  to  treat  the  description  as  unmeaning  surplusage,  it  must  stand, 
and  it  denotes  a  sale  which  never  took  place ;  consequently,  the  event  on  which  these 
particular  bets  hinged  never  took  place,  and,  consequently,  the  bets  were  not  lost. 
This  view  of  the  case  appears  to  us  to  be  supported  hj  the  language  and  reasoning 
of  the  Court,  in  the  case  of  Daintree  v.  Hutchinson  (10  Mee.  and  Wels.  85), 
especially  by  the  judgment  of  Mr.  Baron  Alderson.  That  learned  Judge  says,  in 
substance,  that  the  day,  if  it  had  been  a  fixed  day,  would  have  limited  the  bet  to  a 
match  on  that  day.  The  Court  does  not  there  say  that  the  parties  should  have 
introduced  words  of  express  warranty  or  condition  to  that  effect,  but  simply  that 
the  day  should  have  been  fixed.  In  that  case,  the  Newmarket  Meeting  was  con- 
sidered on  the  evidence  to  be  in  the  nature  of  a  moveable  feast,  a  time  fluctuating 
with  weather  and  other  circumstances.  But  here  the  evidence  shows  only  one  change 
of  day  in  many  years,  and  that  not  recent.  No  doubt  the  wording  of  a  contract, 
and  its  nature,  might  be  such  as  to  give  rise  to  a  confident  belief  that  the  mention 
of  a  day,  or  time,  was  merely  descriptive  of  a  thing  as  it  then  stood,  an  expression 
in  its  own  nature,  having,  and  intended  to  have,  no  limitation  to  time;  but  viewing 
the  nature  of  the  contract  and  the  surrounding  circumstances,  we  think  it  would  be 
merely  assumption  of  the  point  in  dispute  to  adopt  this  view  of  the  matter.  There 
are  no  merits,  and  the  demerits  seem  equally  balanced.  It  is  a  mere  question, 
whether  a  bet  on  a  sale  in  a  certain  month,  or  on  a  certain  day  in  that  month,  means 
a  bet  on  a  sale  at  any  indefinite  time. 

[133]  "  We  cannot  vary  the  terms  which  they  have  used,  and  we  do  not  feel 
justified  in  rejecting  any  of  them.  On  the  other  ground,  we  think  that  the  Plain- 
tiff is  entitled  to  a  return  of  the  premium.  It  is  ingeniously  argued,  that  it  was 
part  of  the  risk  whether  the  sale  would  take  place  or  not,  at  the  appointed  time; 
but  we  think  that  was  no  part  of  the  risk :  the  risk  was  whether,  at  a  sale  to  take 
place  in  the  prescribed  time,  the  price  would  rise  above  a  named  sum,  consequently, 
we  think  the  risk  was  not  run.  Had  this  argument  been  sound,  then,  of  course, 
the  wager  would  have  been  decided  against  the  Plaintiff.  The  pleas  of  fraud,  as 
they  are  framed,  not  being  in  any  of  the  cases  supported  by  the  evidence,  we  think 
it  unnecessary  to  enter  upon  a  consideration  of  their  validity  in  law.  Therefore, 
the  rules  in  all  the  cases  will  be  discharged,  and  the  verdicts  supported  as  they  were 
found." 

The  present  appeal  was  from  this  judgment,  so  far  as  it  related  to  this  action. 
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Sir  Fitz-Roy  Kelly,  Q.C.,  Mr.  Serjeant  Charmell,  and  Mr.  W.  H.  Clarke,  for  the 
Appellant. — At  the  Time  when  these  gaming  contracts  were  entered  into,  they  were 
legal.  It  has  been  so  held  by  this  Court,  Ramlott  Thackoorseydass  v.  Soojwnv- 
null  Dhondmull  (6  Moore's  P.C.  Cases,  300),  Doolubdass  Pettamberddss  v.  Ramlott 
Thackoorseydass  (7  Moore's  P.C.  Cases,  239).  The  Act  of  the  Legislative  Council 
of  India,  No.  21,  of  1848,  for  avoiding  wagers,  had  not  then  passed,  and,  therefore, 
does  not  apply  to  this  case.  The  question,  then,  is  simply  one  of  construction.  The 
terms  of  the  contracts  are  [134]  similar  in  their  nature,  and  they  must  be  deter- 
mined upon  legal  principles,  by  endeavouring  to  discover  what  was  the  real  meaning 
of  the  parties.  Now,  we  submit,  that  the  true  construction  of  the  term  "the  30th 
of  November,"  was  intended  as  a  mere  description  of  the  period  at  which  the 
lelaum,  or  tirst  public  Government  sale  of  opium,  usually  took  place,  and  that 
whether  such  public  Government  sale  did  or  did  not  take  place  in  the  month  of 
November,  1846,  that  circumstance  formed  no  part  of  the  risk  contemplated  by 
the  wagers.  The  actual  time  of  sale  was  immaterial,  the  subject  of  the  contracts 
being  a  sale  of  the  quantity  and  description  of  opium  advertised  in  the  Calcutta 
Gazette  of  the  29th  of  August,  1846,  at  the  aext  Government  sale,  whenever  such 
sale  should  be  effected.  Although,  therefore,  the  month  of  November,  1846,  was 
mentioned  in  the  contracts,  the  sale  contemplated  by  the  contracts  was  not  limited 
to  that  month  only.  Suppose  the  30th  of  November,  had  fallen  on  a  Sunday,  or 
a  fast-day,  that  fact  would  not  have  avoided  the  contracts. — [Sir  William  II. 
Maule :  Your  argument  is,  that  the  language  of  the  contracts  import  that  the  opium 
was  to  be  the  opium  of  the  30th  of  November,  L846,  and  not  that  the  sale  is  to  be 
on  the  30th  of  November?] — The  contracts  clearly  bear  that  construction. — [Mr. 
Pemberton  Leigh:  Does  the  contract  mean  more  than  that  it  should  be  the  opium 
that  would  be  for  sale  on  the  30th  of  November?] — The  first  actual  public  Govern- 
ment sale  of  opium,  namely,  that  of  the  7th  of  December,  1816,  which  took  place 
after  the  making  of  the  contracts,  satisfied  the  terms  of  the  contracts,  and  upon  a 
certain  average  being  realised  thereon,  the  event  on  which  the  Appellant  had 
[135]  wagered  was  determined  in  his  favour,  and  he  was  entitled  to  recover  the 
difference  between  the  bonuses  or  premiums  paid  him  under  the  contracts  and  those 
averages. 

Mr.  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Respondents.  —No  sufficient  grounds 
are  shown  for  disturbing  the  verdict  or  altering  the  judgment  appealed  from.  The 
construction  now  put  by  the  Appellant  is  unsound,  for  it  cannot  with  any  reason  be 
argued  that  the  description  of  the  day  of  sale  mentioned  in  the  contract  is  to  be 
regarded  as  mere  surplusage.  In  Dainiree  v.  Hutchwnson  (10  Mee.  and  Wels.  85), 
which  was  an  action  upon  a  wager  upon  a  coursing  match,  Baron  Alderson  lays  it 
down,  that  if  a  specific  day  be  fixed  for  running  a  match,  that  would  have  limited 
the  match  to  the  day.  Now,  the  Government  sale,  which  was  to  have  taken  place  on 
the  30th  of  November,  never  took  place;  the  wagers  were,  therefore,  off. 

Sir  Fitz-Roy  Kelly,  Q.C.,  replied. 

Their  Lordships  reserved  judgment,  directing  the  following  appeal,  which  arose 
under  similar  circumstances,  to  be  argued. 


RUGHOONAUTH   SAHOI  CHOTAYLOLL,— Appellant;   QGGERCHUND   and 
EURRUCKCHUND,— Respondents. 

This  case  differed  in  no  respect  from  the  former  appeal,  the  facts  being  similar. 
except  as  to  the  form  of  the  contracts  and  the  parties.  In  the  view  their  [136] 
Lordships  took  of  the  case,  the  distinction  was  immaterial,  and  it  is  unnecessary  to 
state  the  particulars  of  the  case. 

Sir  Fitz-Roy  Kelly,  Q.C.,  Mr.  Serjeant  Channell.  and  Mr.  W.  H.  Clarke,  again 
appeared  for  the  Appellant;  and  Mr.  R.  Palmer,  Q.C.,  and  Mr.  Leith.  for  the  Re- 
spondents. 

Their  Lordships'  judgment  in  both  appeals  was  delivered  by 
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The  Right  Hon.  Sir  John  Patteson.- — Tliese  cases  are  in  substance  really  one  of 
construction  only,  as  to  the  meaning  of  the  contracts  which  the  parties  have  entered 
into  upon  certain  opium  wagers.  Undoubtedly,  there  is  hardly  anything  which  is 
more  difficult  than  to  arrive  at  a  certain  conclusion  with  regard  to  the  meaning  and 
intention  of  the  parties  to  a  written  contract,  if  the  words  of  the  contract  are  in 
any  way  capable  of  more  than  one  interpretation.  It  is  very  difficult  to  do  so;  but 
still  their  Lordships  are,  in  this  case,  obliged,  as  well  as  they  can,  to  ascertain  from 
the  contracts  themselves  and  the  surrounding  circumstances,  what  was  the  meaning 
of  the  parties. 

Now,  looking  at  the  words  of  the  contracts,  and  at  the  surrounding  circumstances 
of  the  case,  their  Lordships  are  of  opinion,  that  the  contracting  parties  intended 
to  make  a  wager  as  to  the  average  price  of  opium  at  the  first  Government  sale,  without 
any  provision  that  such  sale  should  necessarily  take  place  on  "  the  30th  of  November," 
and  no  other  day.  The  30th  [137]  of  November  had  been  advertised  in  the  Gazette 
of  the  29th  of  August,  1846,  as  the  intended  day  of  the  first  sale;  and  it  appears  that 
it  really  happened  that  no  alteration  was  made  in  the  day  so  advertised.  The 
parties,  therefore,  would  naturally  in  their  contracts  refer  to  the  advertisement  in 
the  Gazette  by  way  of  description.  If  they  had  intended  to  confine  their  contracts 
to  what  should  happen  on  the  30th  of  November,  and  no  other  day,  they  certainly 
would  have  used  some  words  of  limitation  so  confining  it,  but  no  such  words  are  to  be 
found.  The  words  are,  "  the  first  public  sale,"  the  addition  of  "  the  30th  of  November  " 
being  introduced,  as  we  are  of  opinion,  only  as  a  description,  as  if  it  had  been, 
"  which  sale  is  advertised  now  on  the  30th  of  November."  It  appears  by  the  evidence 
that  no  particular  chests  are  marked  or  set  apart  for  any  particular  sale,  therefore 
it  seems  hardly  likely  that  the  parties  intended  by  the  words  "  the  30th  of  November," 
to  describe  the  particular  opium  then  to  be  sold,  and  not  to  refer  to  the  day  of  sale. 
It  appears  by  the  evidence  of  the  witness  Welsh,  that  sufficient  opium  had  not 
arrived  for  all  the  sales  contemplated  in  that  year,  though  there  was  then  sufficient 
for  the  first  sale. 

Such  being  the  construction  to  be  put  upon  the  contracts  when  r>aade,  dop~  the 
alteration  made  in  the  conditions  of  sale,  after  the  attempted  sale  of  the  30th  of 
November  proved  abortive,  do  away  with  the  contracts?  Their  Lordships  think  not. 
Their  Lordships  so  thought  in  Doohibdas*  Pettamberdass  v.  Ran  doll  Thackoorseydas* 
(7  Moore's  P.C.  Cases,  239),  and  there  is  nothing  in  the  present  case  leading  to  the 
conclusion  that  the  parties  contracted  with  express  reference  to  the  conditions 
which  are  [138]  published  in  the  Gazette  of  the  29th  of  August.  In  truth,  the  only 
material  addition  to  the  conditions  of  the  sale  on  the  7th  of  December,  was  the 
twelfth  condition,  guarding  against  the  mischief  which  had  rendered  abortive  the 
intended  sale  of  the  30th  of  November. 

The  case  of  Daintree  v.  Hutchinson  (10  Mee.  and  Wels.  85)  is  no  authority  on 
the  point  raised.  There  the  day  was  decided  to  be  immaterial,  and  the  dictum  of 
Ha  ion  Alderson  in  that  case  merely  shows  that  where  parties  make  a  specific  day 
essential  in  their  contract  they  must  abide  by  it.  But  the  question  here  is,  whether 
the  parties  did  make  a  specific  day  essential,  and  their  Lordships  think  that  they  did 
Dot.  There  is  an  expression  in  that  case  which  is  adopted  in  the  judgment  of  the 
Court  at  Calcutta,  which,  perhaps,  it  is  as  well  to  mention.  The  Court  there  say. 
In  that  case,  the  Newmarket  Meeting  was  considered  on  the  evidence  to  be  in  the 
nature  of  a  moveable  feast,"  not  fixed  definitely  for  a  particular  day,  but  dependent 
in  some  degree  on  circumstances.  Now,  certainly,we  do  not  feel  disposed  to  agree 
with  that,  because,  in  truth,  a  moveable  feast  is  as  well  known  and  as  fixed  at  the 
beginning  of  the  year,  as  any  feast  which  is  not  moveable.  All  moveable  feasts 
dt  pend  upon  Easter.  It  is  known  what  day  Easter  will  be  in  the  years  1857  and 
185c\  and  for  years  to  come,  if  it  is  calculated.  Therefore,  all  feasts  which  depend 
upon  Easter,  are  as  well  known  as  Christmas  or  any  other  day  which  is  not  commonly 
called  a  moveable  feast.  That  expression,  therefore,  seems  to  us  to  be  incorrect. 
Under  these  circumstances  their  Lordships  will  recommend  Her  Majesty  that  the 
verdict  should  be  entered  for  the  Plaintiff  on  the  issue  of  non  assumpserunt,  and 
[139]  on  the  special  counts  for  the  damages  which  have  been  found  in  each  case. 
And  we  think  the  verdict  should  be  entered  for  the  Defendants  in  each  case  on  the 
counts  for  money  had  and  received. 
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Mr.  R.  Palmer. — Your  Lordships  did  no1  say  what  your  intention  is  about  the 
costs.  I  believe,  under  the  present  Rules,  if  aothing  is  said  the  Appellant  gets  the 
costs  of  the  appeal  (see,  however,  upon  this  point.  Lindo  v.  Bcurrett,  9  Moore's  P.C. 
Cases,  456,  where  their  Lordships  held  that  to  entitle  a  successful  Appellant  to  costs, 
application  must  be  made  at  the  hearing  for  their  allowance). 

The  Right  Hon.  T.  Pemberton  Leigh. — All  we  can  do  is  to  give  the  costs  according 
to  the  ordinary  rule. 

By  the  Order  in  Council  made  upon  the  appeal,  it  was  ordered,  thai  the  appeal 
be  allowed  with  costs. 

[Mews'  Dig.  tit.  VENDOR  AND  PURCHASER  ;  A.  3.  Time  when  of  tht  Essence  of  the 
Contract;  a.  By  Original  Stipulation.  S.C.  6  Moo.  Ind.  App.  251  :  4  W.R.  317. 
See  note  to  Doolubdass  Pettamberdass  v.  Eamloll  Thackoorsevdass,  1850  7 
Moo.  P.C.  239.] 


[140]     ON  APPEAL  FROM  THE  SUPREME  COURT  AT  CALCUTTA. 

JOHN  DOE,  on  the  demise  of  RAJAH  SEEBKRISTO  and  Others,— Appellant; 
THE  EAST  INDIA  COMPANY,— Respondents  *  [Feb.  2  and  4,  1856]. 

The  East  India  Company,  as  representing  the  Indian  Government,  have  a  free- 
hold in  the  bed  of  navigable  rivers  in  India,  and  to  the  land  between  high  and 
low-water  mark  [10  Moo.  P.C.  161]. 

Land  formed  by  gradual  accretion  belongs  to  the  owner  of  the  adjacent  soil. 

By  the  Hindoo  law  a  verbal  grant  of  real  estate  is  good,  if  followed  by  possession 
by  the  grantee. 

The  grantors  of  real  estate  were  Hindoos,  and  the  grantees,  the  East  India  Com- 
pany. Held,  that  as  the  Hindoo  law  which  governed  the  grantors'  rights 
allowed  a  verbal  grant,  the  law  of  the  grantees  regulated  the  matter,  and,  as 
there  was  possession  under  the  grant  by  the  grantees,  the  grant  was  valid. 

Ejectment  by  the  Appellant  against  the  Respondents  for  recovery  of  a  piece  of 
land  situate  at  Hautcollah,  in  Calcutta,  bounded  and  abutted  on  the  north  by  a 
ghaul  known  as  Ahereetollah  ghaut,  or  Rajchunder  Doss's  ghaut ;  on  the  south  by  land 
in  ilit'  possession  of  the  Commissioners  for  the  town  of  Calcutta;  on  the  fast,  partly 
by  land  belonging  to  the  lessors  of  the  Appellant,  and  partly  by  the  Strand  Road; 
and  on  the  west  by  the  river  Hooghly.  This  piece  of  land  was  claimed  by  the  lessors 
of  the  Plaintiff  as  an  accretion  to  certain  lands  which  they  asserted  to  be  their 
property. 

The  Appellant,  the  lessors  of  the  Plaintiff  in  the  Court  below,  were  Rajah  Seeb- 
kiisto.  Rajah  Kaleekristo,  Rajah  Dabeekristo,  Rajah  Opoorbokristo,  Rajah  Nreepain- 
drokristo,  and  Rajah  Noraindrokristo,  sons  of  [141]  the  late  Rajah  Rajkissen, 
Kistonoehunder  Ghose  and  Kistnosokab  Ghose,  Woomasoondery  Dossee,  Bohoo  Ranee, 
the  widow  of  Rajah  Madubkissen,  a  son  of  Rajah  Rajkissen  and  Gopaulloll  Ta°r>re, 
as  executor  of  the  Will  of  Rajah  Jaudubkissen,  another  son  of  Rajah  Rajkissen. 

The  Respondents,  who  took  up  the  defence  as  landlords,  pleaded  simply  "  Not 
guilty,"  and  thereupon  issue  was  joined. 

The  action  was  tried  before  the  full  Court  on  the  22nd  and  23rd  of  March, 
I  Sol,  when  it  appeared  from  the  evidence,  that  the  river  Hooghly  was  a  navigable 
tidal  river,  subject  to  the  daily  flow  and  reflow  of  the  tide  ;  that  at  different  times  the 
Respondents  had  taken  measures  for  the  public  improvement  of  the  town  of  Calcutta, 
and  in  the  year  1821,  took  steps  with  that  object  through  a  Committee,  which  was 
called  the  "  Lottery  Committee,"  in  consequence  of  the  funds  required  for  the  intended 
improvements  having  been  provided  by  means  of  a  lottery.  That  previously  to  the 
year  1824,  a  narrow^  and  inconvenient  road  followed  the  course  of  the  Hooghly  on  its 

*  Present  :  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward 
Ryan,  the  Right  Hon.  Sir  John  Patteson,  and  the  Right  Hon.  Sir  William  H.  Maule. 
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left  or  eastern  side,  as  it  flowed  from  north  to  south,  and  the  "  Lottery  Committee," 
acting  on  behalf  of  the  Respondents,  altered  and  improved  this  road  through  the 
whole  length  of  the  town  of  Calcutta  ;  and  at  the  place  in  question  widened,  and  in 
parts  straightened  the  old  road.  At  that  place  the  new  road  thus  formed  was  called  the 
Strand  Road.  In  executing  these  improvements,  the  "Lottery  Committee"  raised 
the  ground  to  the  west,  and  built  along  the  west  side  of  the  Strand  Road  a  strong 
retaining  wall,  with  a  paved  embankment  sloping-  oft'  to  the  west  into  the  river,  and 
bounding  the  river  by  a  defined  [142]  line.  This  wall,  with  its  embankment,  adjoined 
the  piece  of  ground  in  dispute.  The  rase  set  up  by  the  Appellant  at  the  trial  was, 
that  in  the  year  177s  the  Respondents  made  a  grant  to  Nubkissen,  the  grandfather 
of  the  Principal  lessors  of  the  Plaintiff,  of  the  Talookdarry  of  Sootalootee,  which  on 
the  death  of  Nubkissen,  and  Rajkissen  his  son,  passed  to  Rajkissen's  sons:  that  this 
grant  passed  to  the  lessors  of  the  Plaintiff  the  freehold  of  the  lands  within  Sootalootee: 
that  the  place  whore  the  retaining  wall  was  built  by  the  Respondents,  the  Talook 
Sootalootee,  extended  on  its  western  boundary  to  the  high-water  mark  of  the  river 
Hooghly :  that  between  the  old  road  and  the  river  Hooghly  there  was,  in  1824,  a  strip 
of  around  within  Sootalootee,  which  was  let  out  as  golahs  for  bamboos  brought  down 
the  river  Hooghly  for  sale  ;  that  in  1824  Rajkissen's  sons  allowed  this  piece  of  ground 
to  be  taken  for  widening  and  improving  the  road;  but  that  by  so  doing,  they  did 
not  part  with  the  soil  on  which  the  additional  width  of  the  new  road  was  made,  and 
still  retained  in  themselves  the  property  of  the  same:  that  the  terms  on  which  the 
owners  of  the  Talook  consented  to  the  land  being  so  used  by  the  Respondents  were 
mentioned  in  a  communication,  partly  verbal  and  partly  written,  which  passed  at 
the  time  between  the  "  Lottery  Committee,"  who  then  represented  the  Respondents, 
and  Rajah  Seebkissen  and  Kistnochunder  Ghose,  the  executors  of  Rajah  Rajkissen. 
The  only  evidence  at  the  trial  of  what  was  stated  in  this  communication  was  the 
deposition  of  a  witness  named  Kistnochunder  Ghose,  who  deposed  that  Roopnarain 
Ghosaul,  a  person  on  behalf  of  the  "  Lottery  Committee,''  came  to  him  and  Rajah 
Seebkissen,  and  said  the  Lottery  Committee  were  desirous  of  getting  the  [143]  ground 
for  the  purpose  of  constructing  a  road.  ["]  I  said  the  land  belonged  to  our  estate,  that 
there  was  no  objection  to  take  the  land  provided  all  our  right  and  title  in  the  land 
belonged  to  us,  and  that  no  loss  or  injury  inured  to  us,  We  gave  some  land  to  make 
the  road,  reserving  the  bamboo  market  to  ourselves,  and  all  other  ghauts  should  not 
be  encroached  upon,  but  reserved  to  us  and  the  hauls  that  were  there,  and  land  was 
given  up  for  the  road.  We  did  not  give  up  the  land  on  the  river  side ;  there  was  a 
little  portion  of  the  land  given  where  these  bamboos  were  placed.  Had  we  given  the 
land  on  the  river  side,  the  bamboo  mart  would  be  injured  ;"  and  in  a  letter  dated  the 
16th  of  June,  1824,  by  the  Secretary  to  the  ''Lottery  Committee''  to  Rajkissen's 
executors,  they  said  that  the  new  road  would  not  interfere  with  the  haut  at  Haut- 
collah,  nor  with  the  advantages  derived  from  their  private  ghauts  in  Sootalootee,  of 
the  nature  of  which  the  "  Lottery  Committee  "  however  had  no  means  of  judging, 
nor  any  authority  to  decide  upon  them;  that  as  far  as  their  operations  were  con- 
cerned, they  had  the  satisfaction  of  knowing  that  all  their  property  in  that  neighbour- 
hood would  be  greatly  enhanced  in  value  in  consequence  of  them.  The  letter  then  pro- 
ceeded, "  In  exchange  for  the  high  ground  which  was  occupied  by  your  tenants  on 
the  river  side,  and  is  required  for  the  new  road,  you  will  receive  all  the  surplus  that 
may  remain  between  it  and  the  land  in  your  possession  on  the  east  side  of  it;"  that 
afterwards,  the  waters  of  the  river  Hooghly  gradually  retired  opposite  and  adjoining 
the  land  which  had  been  so  taken  for  widening  the  road,  and  that  the  piece  of  ground 
in  question  having  been  left  by  the  gradual  retirement  of  the  river,  was  an  acere-[144]- 
tion  to  the  adjoining  land,  the  property  of  which  they  insisted  was  still  in  the  family 
of  Rajkissen,  and,  as  a  consequence,  belonged  to  the  lessors  of  the' Plaintiff ;  and  in 
support  of  their  case,  they  relied  on  the  fact  that  no  written  conveyance  of  the  soil 
of  the  land  for  widening  the  new  road  was  fori  bcoming,  and  that  after  the  completion 
of  the  Strand  Road,  the  whole  space  between  the  retaining  wall  and  the  eastern 
boundary  of  the  Strand  Road  had  not  been  used  for  traffic,  but  a  strip  of  land  on  the 
west  side  of  the  Strand  Road,  and  adjoining  the  wall,  had  been  marked  off  by  posts, 
so  as  to  separate  it  from  the  part  actually  used  for  traffic;  and  that  the  family  of 
Rajkissen  had  been  allowed  to  use  or  let  out  places  on  this  strip  as  golahs  for  bamboos, 
which  were  still  sold  there.     The  Respondents  met  the  case  of  the  Appellant  by 
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evidence  t<.  show  that  the  piece  of  ground  in  question  had  not  been  funned  by  an 
ordinary  change  in  the  bed  of  the  river,  bul  by  acts  dune  by  conservators,  with  the 
object  of  forming  new  ground;  and  they  brought  evidence  to  disprove  any  title  in 
the  lessors  of  the  Plaintiff  to  the  adjoining  strip  of  ground,  or  to  the  site  of  the 
boundary  wall;  by  proving,  thai  the  whole  space  between  the  retaining  wall  and 
the  eastern  boundary  of  the  Strand  Road  was,  in  1824,  paved  in  a  corresponding 
manner,  and  that  the  subsequenl  use  of  the  strip  of  land  along  the  wall  for  bamboos 
had  been  by  the  express  permission  of  the  Respondents.  They  also  contended  that 
the  character  and  nature  of  the  improvements  made,  and  the  subsequenl  enjoyment 
by  them,  were  inconsistent  with  the  BUggestioil  that  anv  property  in  the  freehold  was 
in  the  lessors  of  the  Plaintiff,  and  submitted  that  the  evidence  adduced  by  the 
Appellant  did  not  establish  any  of  the  facts,  on  the  [145]  ground  of  which  his  claim 
was  made,  nor  warrant  in  law  the  consequences  to  he  deduced  from  them. 

The  Court  found  a  verdict  for  the  Appellant,  leave  being  reserved  to  the  !!• 
spoiidents  to  move  to  set  aside  the  verdict  and  to  enter  a  nonsuit,  or  a  verdict,  for  the 
Respondents  instead.  The  Respondents  afterwards  moved  for  and  obtained  a  rule 
to  shov.  cause  on  those  terms,  which  was,  after  argument,  by  an  Order,  bearing  date 
the  4th  day  of  April,  L854,  made  absolute  for  entering  the  verdict  for  the  Respondents 
with  costs,  against  the  Appellant. 

TIi.  judgment  of  the  Court,  on  making  the  rule  absolute,  was  delivered  by  the 
Chief  Justice,  Sir  Lawrence  Peel,  as  follows: — u  We  are  of  opinion  that  the  lessors 
of  the  Plaintiff  have  not  made  out  their  title  to  the  land,  which  is  the  subject  of  this 
action  of  ejectment.  The  hind  is  part  of  that  which  was  the  bed  of  the  river,  and  the 
Lessors  of  the  Plaintiff  can  have  no  title  to  it  unless  by  accretion.  Whether  the 
ownership  of  the  soil  of  the  bed  of  the  river  is  in  the  Crown,  or  in  the  Defendants, 
is  unimportant  with  regard  to  the  decision  of  this  cause.  The  title  by  accretion 
cannot  lie  made  out,  unless  it  be  shown  that  the  land  to  which  the  accretion  adhered 
i-  the  land  of  the  lessors  of  the  Plaintiff.  To  establish  this  they  made  out  their  claim 
thus.  They  proved  that  a  grant  had  been  made  to  a  party,  under  whom  they  claim 
by  the  Defendants,  of  a  Talookdarry,  the  boundary  of  which  they  proved  to  be  the 
high-water  mark  of  the  river.  Then,  under  this  grant,  they  made  claim  to  the  soil 
down  to  that  boundary,  and  claimed  this  land  over  which  the  water  once  flowed,  as 
an  accretion  to  that  adjacent  land.  The  waters  retired  gradually:  it  was  not  a  case 
of  derelict  land:  and  though  that  with-[146]-drawal  of  the  waters  was  aided  by  the 
acts  of  Defendants  in  various  parts  of  the  river  contiguous,  yet  the  proximate  and 
not  the  remoter  cause  is  alone  looked  to,  and  the  lands  were  siill  gained  by  accretion, 
though  that  accretion  was  aideu  ny  human  agency.  If  the  waters  had  been  bounded 
out,  the  character  of  an  accretion  could  not  have  been  given  to  this  land.  It  was 
urged  for  the  Defendants,  that  as  they  made  the  wall  on  their  own  soil,  the  accretion 
was  an  accretion  to  their  soil.  This  in  a  certain  sense  is  true;  but  the  consequence 
would  by  no  means  have  followed,  if  the  lessors  of  the  Plaintiff  had  established  the 
rest  of  their  case,  that  they  could  not,  therefore,  claim  this  accretion.  Any  one  who 
possesses  land  on  the  banks  of  a  river  (and  there  is  no  difference  in  tin's  respect 
between  navigable  rivers  and  rivers  not  navigable),  has  a  right  to  the  How  of  the 
water  in  its  usual  course;  subject  to  that  right,  the  owners  or  conservators  of  the 
river  have  the  right  of  repairing  the  banks  and  improving  the  course  of  the  river. 
The  erection  of  a  wall  or  other  bound  between  the  land  on  the  edge  of  the  water,  and 
the  water  intercepting  the  actual  How.  must  either  lie  an  invasion  of  the  right  of  the 
landowner  to  the  usual  Bow  of  the  water,  or  a  mere  repair  and  support  of  the  hanks. 
In  the  latter  case  it  would  not  infringe  on  his  rights,  and  in  the  former  it  would  : 
but  iti  the  former  case,  a.-  no  one  can  take  advantage  of  his  own  wrong,  the  right 
could  not  he  affected  by  the  circumstance,  unless  by  the  laches  of  the  sufferer.  ' 
navigable  river  the  erection  of  anything  in  the  bed  of  it  would  lie  a  nuisance  if  it 
impaired  the  free  course  of  the  navigation;  the  mere  election  without  that  con- 
sequence would  not  be  so.  In  The  King  v.  Russel  if,  Barn,  and  Cr.  566),  which  [147] 
case,  though  it  was  disapproved  of  and  overruled  on  one  point,  namelv,  the  question 
whether  a  Bet-off,  as  it  were,  could  he  made  of  public  benefit  against  public  detriment. 
in  considering  the  question  of  nuisance  or  no  nuisance  by  such  an  erection,  which, 
in  fact,  impeded  the  course  of  navigation;  vet  it  has  never  been  questioned  as  to 
the  general  position,  that  nuisance  or  no  nuisance  by  such  an  erection  is  a  question 
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of  fact,  which  the  mere  fact  of  the  erection  alone  docs  not  solve  in  favour  of  the 
existence  of  the  nuisance.  In  like  manner,  where  the  soil  belongs  to  the  owners  of 
the  land  on  either  bank  <id  medium  fUum  aquae,  as  it  does  in  general  by  the  English 
law.  in  non-navigable  rivers  where  the  tide  does  not  How,  the  right  of  either  pro- 
prietor  on  either  side  of  the  river  to  his  own  soil,  though  it  he  the  bed  of  a  river,  is 
not  restrained,  unless  in  so  dealing  with  his  own  he  interfere  with  the  rights,  which 
arc  as  h  were  of  common  right,  to  the  flow  and  use  of  the  water.  If  he  do  so  inter- 
fere then  it  is  an  actionable  wrong.  In  this  case,  however,  there  is  no  ground  for 
saying  thai  any  wrong  was  done  either  designedly  or  actually,  in  the  erection  of  this 
road  and  its  adjuncts;  thai  which  was  done,  was  done  with  the  full  consent  of  the 
owners  of  the  soil  adjacent  ;  nor  is  there  any  proof  of  any  interference  with  the 
navigation,  or  of  any  encroachment  on  any  private  right  to  the  flow  or  use  of  the 
water.  The  whole  question  turns  then  on  this,  namely,  the  ownership  of  the  soil 
immediately  next  to  the  accretion  as  it  began.  +  The  lessors  of  the  Plaintiff  ad- 
mitted a  gift  of  the  land  to  the  Defendants  (a)  by  [148]  them  for  the  purpose  of 


(a)  Mr.  Ritchie,  the  Counsel  for  the  lessors  of  the  Plaintiff  after  the  delivery  of 
the  above  judgment,  handed  to  the  Court  the  following  paper  in  explanation  of  the 
admission  referred  to  by  the  Court,  as  having  been  made  by  him: — "  My  admission 
was  not  intended  to  extend  to  an  admission  of  an  actual  gift  of  the  land  by  the 
lessors  of  the  Plaintiff  to  the  Defendants,  or  to  an  abandonment  of  the  distinction 
between  the  gift  of  the  property  in  the  soil  and  the  gift  of  a  right  over  it,  as  might 
be  inferred  from  the  passages  of  the  judgment  in  question.     I  fully  admitted,  on 
showing  cause,  that  the  distinction  was  not  likely  to  be  and  was  not  present  to  the 
mind  of  the  executors.    But  I  contended  that  that  circumstance  did  not  of  itself  give 
the  right  in  the  soil  to  the  Defendants,  that  the  distinction  would  have  been  called 
to  the  attention  of  the  executors  if  they  had  been   required  to  execute  an  actual 
o-rant  or  gift,  in  which  case  they  probably  would  not,  without  compensation,  have 
parted  absolutely  and  for  all  purposes  with  the  soil,  especially  as  they  were  mere 
executors  and  trustees  for  infants  ;  that  it  wTas  clear  that  the  executors,  although  they 
intended  to  give  up  to  the  East  India  Company  full  possession  of  the  land  for  the 
purpose  of  making  a  public  road,  had  no  intention  of  giving  it  to  the  Company  for 
any  other  purpose;  that  the  use  of  the  land  for  any  other  purpose  wrould  have  been 
wholly  unauthorised  by  what  took  place  between  the  Lottery  Committee  and  the 
executors ;  that  if  within  a  month  or  other  short  period  after  the  commencement  of 
the  road  the  Defendants  had  applied  the  land  to  any  other  purpose  than  that  of  a 
public  road,  as,  for  instance,  by  building  go-downs  or  enclosing  it,  the  lessors  of  the 
Plaintiff  might  have  maintained  trespass  or  ejectment;  that  the  only  ground  on 
which  they  could  now  be  precluded  from  doing  so  would  be  the  adverse  possession 
of  more  than  twenty  years  of  the  soil  over  which  the  actual  road  passed;  and  that 
the  legal  effect  of  the  Defendants  taking  possession  of  the  land,  and  constructing  the 
road  without  any  more  definite  understanding  than  that  disclosed  by  the  executors' 
evidence,  could  not  be  carried  further  than  a  possession  for  a  particular  purpose  by 
licence,  which  possession,  it  might  be  admitted,  had  become  adverse  by  reason  of 
the  impression  under  which  the  Lottery  Committee  entered,  viz.  that  the  Rajahs 
intended  to  give  them  the  land  itself,  for  the  purpose  of  making  the  road;  and 
which   possesion  having  continued  for  more  than  twenty  years,  could  not  now  be 
displaced  by  the  lessors  of  the  Plaintiff,  as  proprietors,  even  if  a  trespass  or  en- 
croachment, of  which  the  public  could  complain,  had  been  committed  by  the  Defend- 
ants ;  and  I  certainly  did  urge  under  another  head  of  the  argument,  while  contending 
that  the  rights  of  the  Company,  whatever  they  were,  were  limited  to  the  particular 
portion  of  the  ground  actually  used  as  a  road,  that  even  admitting  an  actual  grant 
to  the  Defendants,  of  the  land  over  which  the  road  passed,  that  grant  would  carry 
nothing  with  it   hut  the  land  used  as  a  public  road,  and  would  leave  the  whole  land 
between  the  road  and   river  not  required  for  the  purposes  of  a  road,  but  used  all 
along  by  the  lessors  of  the  Plaintiff's  tenants,  the  property  of  the  lessors  of  the  Plain- 
tiff, there  being,  as  I  contended,  no  evidence  of  a  grant  to  the  Defendants,  except  that 
derived  from  the  user,  coupled  with  the  letters  of  the  Lottery  Committee,  and  any 
grant  therefore  that   could   be  presumed,  being  co-extensive   with   and   not  more 
extensive  than  the  us*  r  m  point  of  quantity :  but  this  admission  was  made,  or  at  least 
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making  the  road.  It  was  at  the  trial  at  firsl  contended  thai  the  gifl  was  intended 
to  [149]  be  merely  a  gift  of  an  easement,  a  dedication  of  a  way  to  'lit-  public  with  a 
reservation  of  the  right  of  pro-[150]-perty  in  this  soil  itself;  but  the  witness  did 
mil  state  it  so,  and  though  he  may  have  meanl  to  give  with  a  reservation  of  other 
rights,  yet  the  subject  of  accretion  was  not  in  fad  present  to  the  minds  at  that  time 
either  of  donor  or  donees,  and  the  accretion  in  fact  has  been  attributable  to  the  act 
and  cost  of  the  Defendants.  This  distinction  between  the  gift  of  the  property  in  the 
soil  and  the  gift  of  a  right  over  it  is  now  abandoned,  and  it  is  candidly  admitted 
that  the  distinction  was  not  likely  to  be  and  was  not  present  to  the  mind  of  the 
donor.       x       Then   the  question   is,  what   is  the  validity  in   law  of  this  gift,   and    what 

was  its  extent?  for  if  it  was  a  g I  grant   and  left   no  space  belonging  to  the  donors 

intervening  between  the  ground  given  and  tin'  then  high-water  mark,  the  accretion 
would  then  be  an  accretion  to  the  Defendant's  own  soil  under  the  circumstances  of 
his  case.  Now  the  donors  are  Hindoos;  it  is  true  the  donees  are  the  Mast  India 
Company,  that  is,  British  subjects,  and  [151]  they  are  Defendants,  and  where  the 
Plaintiff  is  a  Hindoo,  and  the  Defendant  a  British  subject,  the  law  to  be  applied  to 
the  case,  in  the  absence  of  agreement  to  the  contrary,  is  the  law  of  the  Defendant. 
By  the  Hindoo  law  there  is  no  distinction  between  moveable  and  immoveable  pro- 
perty as  to  the  mode  of  granting  it.  It,  therefore,  resembles  the  case  of  a  grant  by 
the  English  law  of  chattels  real  or  personal,  before  the  Statute  of  Frauds,  which 
then  might  as  to  both  have  been  without  writing  or  deed.  (See  Shepherd's  Touch- 
stone, tit.  "Grant.")  The  grantor,  then,  has  capacity  to  grant,  and  the  thing  is 
grantable  without  deed  or  writing  by  the  law  of  the  grantor,  and  can  pass  out  of 
him  by  such  a  grant  as  this;  and  by  the  English  law  a  grantee  can  gain  the  subject 
of  the  grant  by  his  assent  to  the  grant.     Here  there  has  been  also  possession,  which 

was  intended  to  be  made,  for  the  sake  of  argument  only,  and  without  any  intention 
to  make  an  admission  of  a  fact  which,  on  another  branch  of  the  argument,  I,  with 
Mr.  Welsh  (the  junior  Counsel),  who  was  with  me,  contested." 

In  consequence  of  this  explanation,  the  following  note  was  added  by  the  Chief 
justice  to  the  judgment: — "  Mr.  Ritchie,  the  leading  Counsel  for  the  lessors  of  the 
Plaintiff,  has  stated  to  me,  and  from  the  confidence  which  I  repose  on  his  word  I 
have  no  doubt  that  he  has  truly  stated,  that  in  that  part  of  the  judgment  which  is 
marked  between  the  marks  x  x,  I  have  mistaken  the  extent  of  the  admission 
which  his  argument  involved.  I  have,  therefore,  annexed  to  the  judgment  of  the 
Court  his  statement,  including  an  argument  in  support  of  it  of  the  extent  to  which 
lie  meant  his  admission  to  go. 

"  The  Court  adheres  to  the  opinion  which  it  expressed  that  the  grant  was  of  the 
land  itself,  and  not  merely  of  a  right  over  the  land,  though  no  doubt  the  grantors 
meant  the  land  to  be  used  for  a  road.  This  was  intended  also  by  the  grantees,  and 
it  was  not  altered  until  the  arrangement  took  place,  by  which  the  land  marked  by 
the  saul  posts  spoken  to  in  the  evidence  was  devoted  to  the  purpose  of  laying  the 
bamboos.  As  this  was  done  by  mutual  consent,  it  worked  no  breach  of  condition  or 
forfeiture.  And  it  appears  to  the  Court  to  be  really  immaterial  whether  the  grant 
to  the  East  India  Company  bore  the  limited  character  now  contended  for,  or  that 
which  our  judgment  ascribes  to  it,  because  in  either  view  of  it,  it  equally  is  preg- 
nant with  evidence  of  assent  to  the  roa  d-ina  k  i  Dg .  and  consequently  the  construction 
of  the  road,  that  is.  of  part  of  it,  on  the  Defendant's  own  soil,  which  the  evidence 
for  the  defence  we  think  clearly  establishes,  involved  no  violation  of  any  right  of 
the  lessors  of  the  Plaintiff,  and  unless  it  did,  or  unless  it  could  In-  treated  as  a  mete 
creel  ion  of  a  river  bank  or  mound,  we  think  the  accretion  must  follow  the  title  to 
the  land  in  that  part. 

"  Our  view   may  be  explained  thus  :  — 

"■  A.  gives  to   B.  either   the  soil    itself  or  the   righl    for  the   public  to   pass  over  the 

soil  as  part  id'  a  public  road  between  < '.  and  D.  ;  lb  incorporates  with  that  for  the 
same  purpose,  with  the  assent  of  both,  his  land  between  D.  and  E.  :  then  a  portion 
id  what  would  have  been  such  public  road  is  taken  out  of  it  for  the  use  of  A.  and  his 
tenants,  but  leaviiiLr  on  the  side  towards  the  river  a  small  portion,  belonging  to  H.  : 
how  is  B.'s  title  to  that  land  gol  out  of  hi  in  by  any  dealing  with  the  pari  so  taken  out, 
whether  that  dealing  be  viewed  as  founded  on  right,  or  as  adverse  possession  .'" 
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quodam  modo  the  Hindoo  law  requires.  Whether  by  the  English  law  delivery,  or 
what  is  equivalenl  to  it.  is  essential  to  the  validity  of  a  gift  inter  vivos,  must  be 
treated  as  a  doubtful  point.  Irons  v.  Smallpiece  (2  Ham.  and  Aid.  551)  decided  that 
without  deed,  or  delivery,  or  possession,  the  grant  was  invalid  against  the  personal 
representatives  of  the  grantor.  Doubt  was  always  entertained  about  that  decision, 
and  these  doubts  have  been  strengthened  by  the  observations  of  a  learned  reporter, 
Serjeant  Manning,  and  by  some  late  judicial  dicta,  for  the  case  does  not  appear  to 
have  been  overruled.  There  are  not  wanting,  however,  analogies  in  the  English  law 
to  support  the  decision  in  Irons  v.  Smallpiece,  which  is  certainly  in  harmony  with 
the  provisions  of  many  bodies  of  law.  But  here  there  is  possession  under  the  gift, 
and,  therefore,  the  requisitions  of  both  laws  are  fulfilled,  supposing  Irons  v.  [152] 
Smallpieci  to  be  law.  Therefore,  it  appears  to  us  that  the  grant,  though  not  in 
writing  or  by  deed,  was  valid,  notwithstanding  the  character  of  the  Defendants.  We 
know  of  no  authority  opposed  to  this  view,  and  on  principle  we  think  that  where 
the  grantor  means  to  grant  by  his  own  law,  and  can  grant  effectually  by  his  own  law 
in  the  way  in  which  he  makes  the  grant,  and  where  the  grantee  can  take  by  his  law 
under  a  grant,  without  execution  of  any  deed  or  writing  whatever,  that  the  oral 
gift  is  valid,  though  the  law  of  the  grantee  is  to  regulate  the  matter.  Every  court 
should  labour  to  support  rather  than  to  defeat  the  acts  of  the  parties  inter  se,  where 
they  involve  no  violation  of  the  law.  Parties  may  waive  their  own  law,  and  act  under 
another  by  mutual  consent,  where  the  law  contains  no  prohibition  to  such  a  course 
of  dealing.  And  it  cannot  be  laid  down  as  any  part  of  the  English  law,  that  a  British 
subject  cannot  accept  a  gift  unless  it  be  made  him  by  the  donor  in  that  mode  in 
which  he  himself,  if  donor,  must  grant  a  thing  of  the  like  nature.  The  gift,  then, 
being  in  our  opinion  valid,  what  was  the  extent  of  the  land  given?  We  pay  all 
proper  attention  to  the  argument,  that  there  was  no  consideration  for  this  transfer, 
and  certainly  we  should  not  be  justified  in  stretching  it.  But  the  contemporaneous  acts 
of  the  parties  afford,  we  think,  a  sufficiently  clear  light  as  to  the  extent  of  the  grant. 
The  cases  cited  by  the  Defendant's  Counsel  have  much  reason  for  their  support,  and 
they  are  undoubtedly  law.  The  making  of  this  road  was  one  continuous 
act,  and  the  line  marked  out  above  and  below  this  particular  land, 
and  the  acts  done  on  that  line  in  laying  down  the  guns  which  were 
to  be  the  support  of  the  lamp-posts,  are  all  im-[153]-portant ;  there  is  no  ground  for 
imputing  encroachment,  for  the  evidence  shows  enough  in  the  propinquity  of  the 
grantors,  the  interest  they  took  in  the  matter,  and  the  publicity  of  the  matter,  to 
forbid  any  such  supposition.  Mr.  Gray  speaks  to  the  foundation  being  made  for 
these  guns,  and  the  object  of  them.  The  argument  as  to  the  width  of  the  road,  and 
the  evidence  also  furnished  by  the  inspection  of  the  map,  both  lead  to  the  conclusion, 
which  is  also  confirmed  by  the  evidence  as  to  the  making  of  the  road,  that  the  road, 
as  it  was  originally  designed  and  made,  really  passed  beyond  the  limits  of  the  land, 
which  was  the  subject  of  the  gift,  and  that  it  was  made  partly  on  the  given  land, 
partly  on  the  land  adjacent. 

"  It  is  in  evidence  that  soil  was  brought  from  a  distance,  and  thrown  down  where 
the  water  ordinarily  flowed  ;  the  road  was  a  raised  road,  formed  so  as  to  be  safe 
from  the  assaults  of  the  river ;  in  any  proper  mode  of  making  such  a  road,  it  would 
be  made  as  the  evidence  for  the  defence  says  that  it  was.  Consequently  we  think 
that  in  reality  the  road,  as  marked  out,  extended  beyond  the  given  land,  and  that 
no  intermediate  space  belonging  to  the  Plaintiff  existed,  to  form  a  nucleus  for  an 
accretion,  as  the  lessors  of  the  Plaintiff  contend.  Then  the  subsequent  possession 
of  the  lessors  of  the  Plaintiff  as  to  the  land  covered  by  the  bamboos  is  explained  by 
the  evidence.  It  proceeded  on  an  arrangement  made  after  the  line  was  traced  out, 
by  which  part  of  that  which  was  taken  for  road,  and  would,  if  dedicated,  have 
become  so,  was  reserved  for  the  lessors  of  the  Plaintiff.  The  public,  in  fact  nevei 
acquired  a  right  to  pass  over  the  soil  where  the  bamboos  have  been  placed,  for  the 
arrangement  and  the  use  preceded,  from  the  evidence,  the  [154]  opening  and  occupa- 
tion by  the  public  of  the  road;  but  this  arrangement  cannot  be  extended  beyond  its 
object,  and  the  use  is  the  measure  of  that  right ;  the  use,  however,  is  not  over  ground 
co-extensive  with  the  ground  originally  taken  and  marked  out;  so  that  in  any  way 
of  viewing  this  matter,  either  as  a  regrant  of  the  soil,  or  as  an  adverse  possession 
by  the  lessors  of  the  Plaintiff,  still  the  soil  so  occupied,  not  reaching  down  to  the 
water  line,  but  having  another  boundary,  cannot  be  the  nucleus  for  an  accretion 
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"  We  liave  viewed  this  case,  adopting  the  version  of  the  lessors  of  the  Plaintiff 
as  to  their  original  ownership,  which  the  evidence  in  our  opinion  confirms.  The 
Defendants  contend,  that  the  lessors  of  the  Plaintiff  had  do  land  along  the  river  line 
here,  unless  it  were  the  old  road.  But  that  is  quite  inconsistent  with  the  acts  of  the 
Lottery  Committee.  A  particular  complainant  complains  to  them  that  he  has  been 
wronged  by  their  taking  part  of  his  ground  for  the  road  ;  they  write  to  the  lessors 
of  the  Plaintiff  to  this  effect: — '  We  consider  his  claim  as  groundless,  and  thought  he 
had  no  title  in  it,  and  appeal  to  you  whom  we  consider  as  the  proprietors.'  lint 
would  they  have  answered  in  this  way  on  the  application  of  a  man  like  this  Petitioner, 
had  he  put  forward  the  impudent  assertion,  that  he  was  proprietor  of  the  old  road, 
which  now  the  Defendants  say  was  all  that  the  lessors  of  the  Plaintiff  possessed.' 
Very  probably  the  rights  between  the  Talookdar  and  the  Pottahadars  were  not 
Undisputed,  or  at  all  clear;  indeed,  the  case  quoted  seems  to  show  as  much;  but  if 
the  Committee  had  recognised  the  lessors  of  the  Plaintiff  as  having  a  bare  seignorv. 
or  nothing  in  the  character  of  land  but  the  bare  soil  in  an  old  road,  they  would 
hardly  have  ex-[155]-pressed  themselves  as  they  did.  Probably  there  was  much  land 
occupied  along  the  line,  and  probably  some  under  disputed  title,  and  probably  some 
vacant,  or  disputed  as  to  its  being  vacant  or  occupied.  The  grant  of  the  Company. 
in  our  opinion,  confers  a  title,  in  express  terms,  to  all  lands  within  the  limits  of  the 
Talook,  which  were  in  the  nature  of  waste  or  unoccupied  lands  over  which  no  right 
existed  in  any  persons  occupying  or  claiming  by  title  derived  from  or  superior  to  the 
preceding  Talookdars,  that  is,  the  grantors.  This  is,  at  all  events,  good 
against  them,  and  it  would  be  vain  to  attempt  to  struggle  against  the 
words  of  such  a  grant  by  arguments  founded  on  the  original  or  present 
character  of  Zemindarry  or  Talookdarry  rights,  even  if  well  founded.  The  deed  of 
grant  and  the  acts  of  the  grantors,  the  East  India  Company,  show  that  they  treated 
the  Talookdar,  their  grantee,  as  having  some  rights  in  the  soil ;  and  neither  a  Talook- 
darry of  ZemindarKv  right  has  anything  in  its  nature  repugnant  to  such  a  supposi- 
tion."  Rule  absolute,  and  verdict  entered  for  Defendants. 
The  present  appeal  was  from  this  judgment. 

Sir  Frederic  Thesiger,  Q.C.,  Mr.  Bovill,  Q.C.,  and  Mr.  Paterson,  for  the  Appel- 
lants.— The  accretion    in   question   pertained   to   land   which   was,   at  the   time  the 
aecretion  began,  the  property  of  those  under  whom  the  Appellants  claim.     It   was 
an  imperceptible  accretion,  and,  therefore,  belonged  to  them  as  proprietors  of  the 
adjoining  soil.     This  is  so  by  the  Hindoo  law.  Mussv/mat  [man  Bandi  v.  Hiwaovind 
Dos  (  I  Moore's  [nd.  App.  Cases,  403),  as  well  as  bv  the  law  of  England.     The  King 
[156]  v.   Lord  Yarborough  (3  Bam  and  Cr.  91;  S.C.  nom.  Gifford  v.  Lord  Tar- 
borough,  5  Bing.   163),  Woolrych  "  On  waters,"  p.   2G.      Before  the  new  land  was 
gained  by  accretion,  the  lessors  of  the  Plaintiff,  the  Appellants,  had  a  right  to  the 
soil  of  the  land  along  the  river  Hooghly,  a  navigable  river,  and  that  included  the 
river  bank.      No  evidence  has  been  given  to  show  that  such  right  had  ever  been  taken 
out  of  them.     It  was  necessary  for  the  Respondents,  in  order  to  displace  the  Appel- 
lants' right,  to  have  shown  either  a  valid  grant  of  the  soil  of  such  land,  or  an  adverse 
possession  thereof  for  twenty  years  and  upwards,  which  they  failed  to  do.     The 
verdict  was  the  result  of  a  misapprehension  of  the  Court  as  to  the  admission  by 
Counsel  of  the  grant  (see  ante,  p.    147).      There  was  only  a  consent  to  the  taking 
and  using  the  land  for  a  road,  and  a  dedication  of  it  to  the  public  for  that  purpose, 
and  the  acts  of  ownership  done  by  the  Respondents  and   relied  upon  by  them   as 
acts  of  ownership,  were  done  only  with  the  consent   of  the  lessors  of  the  Plaintiff, 
and  were  not  adverse  to  their  title  to  the  soil  of  such  land.     The  verbal  grant  to  the 
Respondents,   even   supposing  that  the  grantors    intended   to   convey  to   them    an 
interest  in  the  soil,  is  invalid  by  reason  of  its  not  being  a  conveyance  by  deed  or 
writing,  or  founded  on  any  consideration  to  pass  the  proprietary  right   in   lands 
situate  in  Calcutta  to  the  Respondents,  a  British  corporation  ;  the  law  of  England 
being  the  law  applicable  to  the  case.     It  is  true  that  by  the  Hindoo  law  land  is 
considered   as  a  chattel,  there  being  no   difference   in   that   law   between    real   and 
personal  estate,   1   Strange's  "  Hindu  Law,"  p.   17;  yet,  by  the  English  [157]  law,  a 
verbal  gift  of  a  chattel  without  actual  delivery  does  not  pass  the  property  to  the 
donee,  Iron*  v.  Smallpiece  (2  Barn,  and  Aid.  551).     Assuming  it  to  be  a  valid  gift, 
it  was  only  a  grant  of  land  for  making  a  public  road,  and  would  carrv  nothing  with 
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it  but  land  actually  used  as  a  public  road,  and  would  leave  the  whole  of  the  land 
not  so  used  the  property  of  the  lessors  of  the  Plaintiff. 

Mr  Wigram,  Q.C.,  Mr.  Forsyth,  and  Mr.  Melvill,  for  the  East  India  Company, 
Respondents.— The  chief  and  only  question  really  is,  to  whom  the  ownership  of 
the  bank  and  soil  immediately  adjacent  to  the  land  which  has  been  gained  by  accre- 
tion belongs.  The  East  India  Company,  as  representing  the  Indian  Government, 
are  owners  of  the  freehold  of  the  bed  of  the  river  Hooghly,  subject  to  such  rights 
as  the  public  have  to  the  use  of  a  navigable  river.  They  are  also  owners  of  the  land 
under  the  grant  of  1824,  adjoining  to  the  land  in  question,  and  as  the  accretion 
was  imperceptible,  the  land  so  acquired  would  belong  to  the  Respondents  as  owners 
of  the  adjoining  soil.  Hen.  Reg.  XL  of  1825,  sec.  4;  Hale's  "  de  Jure  Man*,"  pp.  o, 
142,  who  refers  to  Bracton,  lib.  11,  cap.  ii. ;  Woolrych  "  On  Waters,"  p.  26,  Instit., 
lib  ii  tit.  1.  In  fact,  the  ground,  which  was  part  of  the  bed  of  the  river  Hooghly, 
was  formed  by  the  acts  and  works  of  the  Respondents.  The  onus  of  proof  lay  upon 
the  lessors  of  the  Plaintiff,  who  having  failed  to  prove  a  title,  the  verdict  ought  not, 
upon  a  question  of  fact,  to  be  disturbed. 

Sir  Frederic  Thesiger  replied. 

The  Right  Hon.  Sir  William  H.  Maule. — This  is  a  case  apparently  of  considerable 
intricacy.  "[158]  and  has  the  appearance  of  raising  some  questions  of  difficulty, 
both  in 'point  of  law  and  of  fact.  But  ultimately,  upon  being  closely  looked  into, 
and  the  documentary  and  parol  evidence  being  considered,  particularly  with  refer- 
ence to  the  judgment  of  the  Court  below,  the  question  appears  to  their  Lordships 
to  turn  upon  a  matter  of  fact  which  was  the  subject  of  inquiry  in  the  Court  below, 
and  of  the  most  unhesitating  decision  of  that  Court. 

The  land  claimed  has  become  land  by  way  of  gradual  accretion.  A  question  of 
law  was  raised,  whether,  supposing  the  accretion  (granting  it  to  be  gradual)  was 
one  which  had  been  contributed  to,  or  even  purposely  contributed  to,  by  the  act  of 
the  Defendants,  that  would  not  take  the  matter  out  of  the  ordinary  law  with  respect 
to  the  accretion.  The  Court  below  thought,  and  we  think  rightly,  that  that  made 
no  difference.  If  there  were  a  gradual  accretion,  which  was  not  denied,  it  was  one 
which  would  be  dependent  upon  ordinary  law. 

The  question,  then,  comes  to  this :  assuming  it  to  be  such  an  accretion  as  that  it 
belongs  to  the  proprietor  to  whom  the  adjacent  land  belongs,  who  was  the  person 
to  whom  the  adjacent  land  belonged  in  this  instance?  Now,  with  respect  to  that 
point,  the  Court  below  in  their  judgment  have  given  a  clear  opinion,  particularly 
taking  into  consideration  the  explanatory  part  of  the  judgment;  for  some  doubt 
having  been  raised,  or  some  difficulty  expressed  by  the  Counsel  for  the  lessors  of  the 
Plaintiff  as  to  some  concession,  or  supposed  concession,  in  his  argument,  being  mis- 
apprehended, an  explanation  is  given  by  the  Court  with  respect  to  that  circum- 
stance, and  the  Court  takes  that  opportunity,  apparently,  of  describ-[159]-ing 
explicitly,  and  so  as  to  be  unmistakeable,  the  ground  upon  which  their  judgment 
actually  depends,  showing,  that  any  misapprehension  which  there  might  be,  of  such 
concession,  did  not  make  any  difference  in  their  judgment;  for  even  granting  the 
Court  had  misapprehended  this  supposed  concession,  their  conclusion  ought  to  have 
been  the  same,  and  that  for  two  reasons  :  the  first,  that  notwithstanding  Counsel 
retracted  or  explained,  the  concession  which  the  Court  supposed  he  had  made,  the 
Court  would  have  come  to  the  same  conclusion  whether  that  concession  was  made 
or  not,  because  they  themselves  would  infer  from  the  evidence,  that  there 
was  a  grant  on  the  part  of  the  Rajahs  of  the  land  to  the  East  India 
Company,  that  is  to  say.  about  the  year  L824,  a  grant  of  the  land  which 
is  the  subject  of  the  transaction  between  the  Rajahs  and  the  East  India 
Company.  The  Court  came  to  the  conclusion  that  if  such  a  grant  or 
Hindoo  transfer  of  the  land  had  taken  place,  it  would  make  no  difference  in  their 
judgment,  upon  the  supposition  that  the  land  to  which  the  accretion  took  place  was 
land  that  never  was  the  land  of  the  Rajahs,  but  was  the  land  always  of  the  Defend- 
ants, the  East  India  Company  ;  and  they  say,  the  evidence  shows  that  the  new  road 
and  the  new  embankment,  which  was  made  about  the  beginning  of  the  year  1824, 
by  the  East  India  Company,  was  made  extending  westward  beyond  the  western 
boundary  of  the  old  road,  and  beyond  the  high-water  mark.  They  say  the  evidence, 
combined  partly  with  measurements  and  partly  with  the  statements  of  the  witnesses, 
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shows  that  the  new  work,  that  is,  the  upper  surface  of  it,  including  that  pair  which 
is  used  as  a  traffic  load,  and  that  which  was  constructed  in  continuity  of  the  traffic- 
load,  and  which  [160]  now  is  used  for  bamboo  golahs,  the  whole  of  that  land  was 
shown  by  the  evidence  to  extend  considerably  to  the  westward  of  high-water  mark. 
The  perpendicular  retaining  wall  was  Itself  buill  upon  land  between  high  and  low 
water  mark,  that  is,  upon  the  East  India  Company's  laud;  a  portion,  therefore, 
as  tu  the  rest,  which  may  properly  be  called  a  wall  (because  a  wall  made  against  a 
river  on  the  sea  very  commonly  has.  and  ought  to  have,  on  the  side  which  L8  ' 
the  water,  a  slope  more  or  less  gradual),  would  still  more  be  upon  the  East  India 
Company'.-  land. 

Then  the  Court  discusses  the  question,  whether  the  Easl  India  Company,  who 
musi  be  taken  to  be  the  owners  of  the  Boil,  could  properly  do  this j  the  answer  is, 
that  they  might  properly  do  it  excepl  80  far  as  they  might  interfere  with  the  naviga- 
tion of  the  river  (which  no  one  seems  to  have  suggested),  and  except  so  far  as  they 
might  interfere  with  the  rights  of  parties  adjoining  the  river.  Now  it  appears  that 
they  dealt  with  some  private  persons  and  paid  them  for  their  land;  as  tar  as  the 
Rajah  had  any  interest  in  respect  of  their  being  the  owners  or  lords  of  the  Talook  of 
Sootalootee,  they  obtained  their  consent  probably  because  their  property  would  be 
improved  by  the  new  works.  That  is  the  way  in  which  the  Court  explains  the  Easi 
India  Company's  doing  this,  and  shows  that  they  did  it  rightfully;  and  that  being 
mi.  the  case  then  is,  that  the  Kast  India  Company,  being  the  owners  in  fee  of  a 
certain  portion  of  land  lying  between  the  high  and  low  water  mark  which  was 
subject  to  certain  curvatures  for  navigation  and  otherwise,  with  the  leave  and  con- 
sent of  those  who  were  interested,  altered  the  character  of  the  land.  Instead  of 
making  the  land  a  portion  of  the  bed  of  the  river,  they  made  it  permanent  [161] 
dry  land:  there  is,  therefore,  a  portion  of  permanent  dry  land  westward  of  high- 
water  mark,  which  is  now  part  of  the  lied  of  the  river,  forming  a  part  of  what  was 
anciently  the  bed  of  the  river,  and  that  portion  of  land,  according  to  the  judgment 
of  the  Court  below-,  which  we  think  is  well  supported  by  the  evidence,  is  the  part 
to  which  the  accretion  in  question  has  taken  place. 

Tin'  question,  therefore,  is  reduced  to  this:  who  is  the  owner  of  the  land  imme- 
diately contiguous  to  the  high-water  mark  in  the  river  at  this  place?  The  answer 
is.  those  persons  who  were  owners  of  thai  portion  of  the  bed  of  the  river  which  now 
constitutes  dry  land,  and  they  are  the  Respondents,  the  East  India  Company. 

We  think,  therefore,  it  is  clear  enough  that  the  Court  below  came  to  a  right 
Lusion  upon  that  matter  of  fact  ;  at  any  rate  Sir  Frederic  Thesiger  could  hardly 
in  his  reply  carry  the  case  so  far  as  to  say,  that  it  was  clear  the  other  way.  When 
we  find  that  a  Court  having  jurisdiction  to  try  matters  of  fact  have  determined  a 
matter  of  fact  in  a  certain  way,  particularly  a  matter  of  fact  of  a  local  description, 
and  to  which  their  local  knowldege  might  very  much  assist  them,  we  should  not  be 
disposed  to  reverse  the  decision  of  the  Court  in  determining  that  fact  because  we 
do  not  quite  see  our  way  to  the  same  conclusion.  Taking  the  evidence  as  it  stand-. 
illustrated  as  it  is  by  the  argument  of  the  learned  Chief  Justice  in  the  judgment, 
ami  more  particularly  by  the  explanation  which  was  elicited  by  Mr.  Ritchie,  and 
by  the  argument  before  us,  their  Lordships  have  no  doubt  that  it  is  their  duty  to 
advise  Her  Majesty  that  the  judgment  in  this  case  should  be  affirmed,  and  with  cost-. 

[Mew-'  Dig.  tit.  INDIA,  1.  Ahmimstration  and  Government:  tit.  SEA  AND  SEA 
SHORE,  1.  Ownership  of,  etc.  S.C.  G  Moo.  Ind.  App.  267.  See  JIincI.<<jn  v. 
Askby  (1896),  2  Ch.  1  :  Ecroyd  v.  Coulthard  (1897),  2  Ch.  554,  569;  (1898)  2 
Ch.  ."..v  . 
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[162]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

HARRIOT  LAWSON  and  Another,— Appellants;    THOMAS  CARR  — 

Respondent*  [Feb.  9,  1856]. 

The   •'  James." 

•vo  ships  were  lying-to  ;  A.  with  her  head  towards  the  north,  and  B.  to  the 
south,  going  slowly  with  the  tide,  when  a  collision  took  place  between  them. 
Both  ships  being  held  equally  to  blame,  A.  in  neglecting  to  port  her  helm  m 
Time  ;  and  B.  in  not  throwing  back  her  headyards  to  avoid  the  collision.  The 
Admiralty  Court  decreed  the  damages  to  be  equally  divided  between  them. 

Such  decree  reversed  upon  appeal;  the  Judicial  Committee  holding,  that  the 
rule  of  the  Admiralty  Court,  that  in  case  of  mutual  blame  the  damage  was 
to  be  divided,  was  superseded  by  Statute,  17th  and  18th  Vict.,  c.  104,  sec. 
298,  and  that  the  penalty  of  a  party  neglecting  the  rules  enjoined  by  section 
296  of  that  Statute,  was  to  prevent  the  owner  of  one  vessel  recovering 
damages  from  the  other  vessel,  although  also  in  fault. 

Held  also,  that  the  above  sections,  296  and  298,  were  not  confined  to  vessels 
strictly  proceeding  on  their  several  voyages,  but  were  equally  applicable  to 
vessels  lying-to  [10  Moo.  P.C.  172,  173]. 

This  Court*  is  reluctant  to  entertain  an  objection  to  a  decree  not  pleaded  or 
argued  in  the  Court  below  [10  Moo.  P.C.  174]. 

This  was  a  case  of  collision,  and  the  principal  question  raised  upon  the  appeal 
was.  whether,  since  the  passing  of  the  Merchant  Shipping  Act,  17th  and  18th  Vict., 
c.  104,  sec.  298  (for  this  section,  see  post  [10  Moo.  P.C],  p.  172),  damages,  civil  and 
maritime  could  be  recovered  in  the  Court  of  Admiralty  by  the  owner  of  one  ship 
against  the  owner  of  the  other,  both  ships  being  equally  in  fault,  and  mutually 
causing  the  collision. 

The  action  was  instituted  by  the  Respondent,  the  [163]  Master  and  sole  owner 
of  the  late  ship  Confucius,  against  the  ship  James  and  against  the  Appellants,  the 
executrixes  of  the  late  owner,  to  recover  the  amount  of  damages  occasioned  by  a 
collision  off  the  Yarmouth  roads,  whereby  the  Confucius  was  totally  lost.  The  action 
was  entered  in  the  sum  of  £7500.  The  libel  brought  in  on  behalf  of  the  Confucius 
stated,  that  that  ship  was  of  178  tons  burthen,  navigated  by  the  Master  and  a  suffi- 
cient crew,  and  sailed  from  Grangemouth  in  North  Britain,  on  the  5th  of  October, 
1855,  bound  for  Woolwich,  Kent,  with  a  cargo  of  sheels.  That  on  the  10th  of  that 
month,  at  6  o'clock,  p.m.,  off  the  coast  of  Norfolk,  Cromer  point,  and  the  night  being 
dark,  and  as  the  wind  was  fresh  from  the  west,  the  Master  determined  to  lay-to 
till  daylight.  That  accordingly,  the  mainyard  of  the  Confucius  was  laid  to  her 
mast,  with  a  single-reefed  foretopsail,  foresail,  and  foretopmast  staysail,  and  th  e 
helm  was  lashed  a-starboard  to  keep  her  to,  and  a  bright  signal  lantern  was  lashed 
on  the  port  cathead,  which  showed  a  good  light,  and  a  good  look-out  was  kept  by 
the  Master  and  three  men.  That  about  1.45  on  the  1 1th  of  October,  the  second  mate 
reported  a  vessel  without  light  on  the  port  bow,  which  afterwards  proved  to  be 
tin-  James,  proceeding  for  Yarmouth  roads,  distant  rather  less  than  half-a-mile, 
and  approaching  the  Confucius.  That  the  helm  of  the  Confucius  was  accordingly 
put  hard  a-port,  and  she  answered  such  her  port  helm.  That  the  Master  and  rest 
of  the  watch  on  deck  hailed  loudly  to  those  on  board  the  James  to  port  their  vessel's 
helm,  but  no  attention  was  paid  to  such  hailing,  and  instead  thereof  The  James  ran 
down  with  the  wind  ivw,  and  came  stem  on  under  the  influence  of  her  star-[164]- 
board  helm,  and  struck  the  Confucvus  a  violent  blow  on  her  port  bow,  carrying 
away  the  port  cathead,  and  stove  in  her  port  side.  That  the  two  vessels,  after  lying 
entangled  together  for  some  time,  separated,  and  shortly  afterwards  The  Confucius 
sunk,  and  was  totally  lost:  and  it  further  alleged  that  the  collision  and  losses  con- 
sequent thereon   was  imputable  solely  to  those  on  board  The  James  for  not  having 

*  Present:  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  John  Patte- 
son,  the  Right  Hon.  Sir  John  Dodson,  and  the  Right  Hon.  Sir  William  H.  Maule. 
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kept  clear  of  The  Confucius  as  she  ought  to  and  could  have  done,  and  from  having 
starboarded  her  helm,  and  run  into  The  Confucius,  and  was  not  in  any  way  owing 
to  the  misconduct  of  The  Confucius. 

It  was  admitted  that  The  James  was  of  the  value  of  £1200,  and  bail  was  given 
for  her  to  the  amount  of  £1-100.  The  allegation  on  behalf  of  The  James  stated. 
that  slir  was  ;i  brig  of  about  236  tons,  with  a  crew  of  eight  hands,  and  thai  Bhe 
Bailed  from  Bamburghj  on  the  5th  of  April,  in  ballast,  bound  to  Shields  in  the  river 
Tyne ;  that  on  the  10th  of  October,  she  bore  up  for  Yarmouth  roads,  and  was  Laid-to 
on  the  port  tack,  with  the  intention  of  waiting  till  daylight;  but  at  midnight,  the 
Mister's  watch  came  on  deck,  wore  ship,  and  laid  The  James  to,  on  the  starboard 
tack,  with  the  mainyard  to  the  mast,  under  double-reefed  topsails,  foretopsail,  and 
trysail,  the  foresail  being  hauled  up,  and  the  helm  secured  hard-adee  with  the  tiller 
rope,  and  a  lighted  signal  lantern,  burning  brightly,  was  hanging  over  the  port 
bow,  and  a  good  look-out  kept;  that  the  wind  was  at  that  time  about  west-north-west, 
and  the  night  dark,  but  free  from  haze.  That  about  2  o'clock  on  the  11th  of 
October,  one  on  the  look-out  observed  a  light  on  board  another  vessel,  apparently 
approaching  The  James,  and  about  one  point  on  her  lee  or  port  bow,  and  instantly 
[165]  reported  the  same  to  the  Master,  who  came  forward  at  once  to  the  weather 
bow,  and  one  of  the  watch  held  the  lantern  which  was  hanging  alight  over  The 
James's  port  bow  up  to  the  strange  vessel  in  such  a  direction  as  she  could  be  lust 
seen  by  those  on  board  of  her.  That  they  kept  watching  the  vessel  approaching 
them,  and  one  of  the  watch  of  The  James  called  out  as  loud  as  he  could,  "  Do  you 
intend  to  run  into  us?"  To  which  some  one  on  board,  The  Confucius  called  out, 
"  Keep  your  helm  a-port."  To  which  it  was  replied,  "  It  is  hard  a-port,"  and  the 
Master  gave  directions  that  the  helm  should  not  be  moved.  That  The  James  at 
such  time  was  lying  south  west  by  south,  and  as  close  to  the  wind  as  she  could,  ami 
her  helm  was  kept  hard-a-port  without  any  alteration  whatever;  notwithstanding 
which,  The  Confucius,  who  had  ported  her  helm,  and  was  passing  leeward  of  The 
James,  caught  the  jibboom  of  the  brig  with  her  larboard  foreriggings,  broke  the  jib- 
boom,  and  taking  The  James's  bowsprit  between  her  masts,  hauled  her  round  before 
the  wind  with  her  head  to  the  eastward,  and  that  after  lying  alongside  each  other 
they  separated,   shortly   after   which  The  James   put   on   the   port  tack,   when    she 

in  wore,  and  put  to  the  southward  to  rind  The  Confucius.  The  allegation  then 
denied  the  statements  in  the  libel  that  the  collision  was  solely  imputable  to  her, 
and  submit  led  that  The  Confucius  was  bound  to  have  kept  clear  of  The  Janus,  and 
allegation  further  denied  the  statements  contained  in  the  libel.  Witnesses  were 
examined  on  both  sides:  and  so  far  as  their  testimony  is  material  is  noticed  in  the 
judgment 

The  learned  Judge  of  the  Admiralty  Court  (The  Right  Hon.  Dr.  Lushington), 
assisted  by  the  elder  [166]  brethren  of  the  Trinity  House,  were  of  opinion  that 
The  Confucius  was  to  blame,  there  being  culpable  neglect  in  not  porting  her  helm  ; 
they  were  further  of  opinion  that  The  James  was  also  to  blame  for  not  doine;  all  in 
her  power  to  avoid  the  collision  ;  that  she  ought  to  have  thrown  back  her  head-yards 
when  she  saw  that  a  collision  was  likely  to  take  place.  By  an  interlocutory  decree 
the  Court  declared,  that  the  parties  had,  in  part  only,  proved  the  contents  of  the  libel 
and  allegation  by  them  respectively  given  in:  that  the  collision  in  question  in  the 
cause  was  occasioned  by  the  default  id'  the  Master  and  crew  of  The  James,  and  the 
Master  and  crew  of  the  late  ship  Confucius,  that  the  damages,  therefrom,  ought  to 
be  borne  equally  by  the  owners  of  The  James  and  The  Confucius,  and  declared  for  a 
moiety  only  of  the  damage  proceeded  for,  and  condemned  the  Appellants  in  such 
moiety,  referring  the  accounts,  etc.,  to  the  Registrar  and  Merchants. 

The   Appellants,    the   owners   of    The  James,    appealed.      No    appeal    was    entered 

(list    the   decree  by   the  owners  of  The  Confucius. 

The  appeal  now  came  on  for  hearing. 

Dr.  Bayford,  and  Mr.  Forsyth,  for  the  Appellants.  -This  decree  cannot  stand. 
First,  we  submit  that  The  J  aim  g  was  nowise  in  fault,  and  that  the  act  ion  against  her 
OUght  to  have  been  dismissed.  There  is  however  a  serious  objection  to  the  decree. 
From  thi'  evidence  it  is  clear  that  The  Confucius  was  to  blame  in  not  porting  her 
helm.  Now  the  ground  upon  which  the  Court  below  pronounced  he)-  culpable  was 
not  alleged  in  the  pleadings,  or  ever  set  up  by  The  Confucius  as  a  defence,  nor  was 
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there  any  evidence  to  [167]  that  effort .  The  established  rule  is,  that  a  case  is  to  be 
derided  secundum  allegata.     The  Appellants  are  at  least  entitled  to  go  into  evidence 

upon  that  point,  and  it  is  nut  too  late  to  give  them  the  opportunity,  I  aux  v.  Suffer 
(s!  Moore's  PC  Cases.  75).  It  was  the  duty  of  The  Gonfucvus  to  have  got  out  ot  the 
way,  and  have  avoided  the  consequence  of  any  negligence  on  the  part  of  The  James, 
and  as  she  disregarded  preparing  for  such  miscondud  on  the  part  of  lhe  James, 
and  exercised  ....  ordinary  care  to  avoid  it.  the  owner  of  The  Confucvus  cannot 
recover  damages  against  thai  ship.  Davies  v.  Mann  (10  Mee.  and  Wels  546). 
Secondly  if  i1  be  held  that  both  vessels  are  to  Maine,  then  we  contend  that  by  the 
Merchant  Shipping  Act,  17th  and  18th  Vict.,  c.  104,  which  applies  to  and  regulates 
the  Admiralty  Court,  her  owner  is  precluded  from  recovering  damages  against  the 
Appellants.— [Mr.  Pemberton  Leigh:  This  is  an  important  point,  and  it  appears  to 
be  broughl  forward  here  for  the  first  time:  why  was  it  not  pleaded  as  a  defence  l\ 
—The  Act  of  Parliament  is  of  public  notoriety,  and  can  be  set  up  at  any  time. 
Now,  as  the  Court  below  has  held  that  The  Gonfucvus  was  to  blame,  in  not  porting 
her  helm  in  time,  that  finding  in  point  of  law  prevents  her  owners  recovering  at 
all,  even  assuming  that  The  James  was  equally  to  blame.  The  rule  of  the  Common 
haw  Courts  in  collision  cases  is,  that  neither  party  can  recover  when  both  parties 
are  in  the  wrong.  Vennatt  v.  Garner  (1  Cromp.  and  Mee.  21),  Morrison  v.  The 
Sttlllll  Navigation  Company  (8  Exch.  Rep.  7.3:3),  Martin  v.  The  Great  Northern  Rail- 
way Company  (16  Com.  Ben.  Rep.  179;  see  also  Doivell  v.  General  Steam  Naviga- 
tion Company,  5  Ell.  and  Bla.  159),  [168]  and  this  rule  of  the  Common  law  is 
extended  in  the  Admiralty  Courts  by  the  14th  and  15th  Vict.,  c.  79,  Valentine  v. 
Ch  ugh  (8  Moore's  P.C.  Cases,  167),  and  the  17th  and  18th  Vict.,  c.  104.  The  296th 
and  298th  sections  of  the  latter  Act  enacts,  that  whenever  any  of  the  rules  there  laid 
down  are  infringed,  the  party  so  infringing  shall  not  be  entitled  to  recover  any 
compensation  for  any  damage  sustained  by  such  ship  in  any  collision,  and  we  submit 
that  these  sections  are  applicable  not  merely  where  one  party  alone  is  to  blame,  but 
also  to  the  case  where  both  parties  are  at  fault. 

Dr.  Addams,  and  Dr.  Twiss,  for  the  Respondent, — The  Statute,  14th  and  15th 
Vict.,  c.  79,  relied  upon  by  the  Appellants  as  altering  the  general  law  of  the  Ad- 
miralty Courts  in  cases  of  collision,  where  both  parties  are  mutually  blameable, 
to  apportion  equally  the  damage  between  the  respective  owners  of  the  vessels, 
Vaux  v.  Shetfer  (8  Moore's  P.C.  Cases,  75),  Abbott  "On  Shipping,"  p.  202  (6th 
Edit,),  does  not  apply.  The  Admiralty  Court  has  so  held  it  in  the  case  of  The  Sylph 
(2  Ecc.  and  Adm.  Rep.  75).  Neither  does  the  17th  and  18th  Vict.,  c.  104,  which  we 
submit  cannot  here  be  taken  notice  of,  as  it  was  never  pleaded  as  a  defence  in  the 
Court  below,  nor  the  case  argued  there  upon  that  point,  or  there  would  have  been 
a  different  judgment.  If  the  Court,  however,  is  disposed  to  entertain  it,  we  submit 
the  sections  relied  upon  do  not  apply.  The  collision  in  question  is  not  within  the 
terms  of  the  296tli  section.  This  is  a  case  of  two  vessels  lying-to,  a  position  not 
contemplated  by  that  section,  which  is  expressly  confined  to  sailing-vessels  under 
weigh,  pursuing  their  regular  [169]  courses  in  the  prosecution  of  their  voyages. — 
[Mr.  Pemberton  Leigh:  In  the  case  of  The  Al/iral  (1  Ecc.  and  Adm.  Rep.  96)  there 
was  no  exhibition  of  lights  by  either  party,  and  the  Court  held  that  it  was  bound  to 
notice  the  Statute,  14th  and  15th  Vict.,  c.  79,  though  not  put  in  plea,  and  dismissed 
both  vessels  ;  and  so  in  The  WansfeU  (1  Ecc.  and  Adm.  Rep.  269).] — In  Van.r  v. 
Shefier  (8  Moo.  P.C.  75),  heard  subsequently  to  the  passing  of  that  Act,  the  estab- 
lished law  of  the  Admiralty  Court  in  dividing  damage  was  acted  upon  by  this  Court. 
Judgment  was  delivered  by 

The  Right  Hon.  T.  Pemberton  Leigh  (12th  Feb.,  1856).— In  this  case,  the  ship 
James  is  sued  for  the  total  loss  of  the  ship  Confucius,  and  her  cargo,  occasioned  by  a 
collision,  which  is  alleged  to  have  occurred  entirely  through  the  misconduct  of 
The  James. 

The  damages  are  laid  at  £7500.  The  James  being  worth  only  £1200,  bail 
was  given  in  for  £1400,  beyond  which  sum  the  Plaintiff  cannot  recover  in  this 
suit. 

The  law  of  the  Court  of  Admiralty,  subject  to  the  alterations  introduced  by  the 
14th  and  15th  Vict.,  c.  7'.l,  and  17th  and  L8th  Vict.,  c.  104,  is,  that  where  both  vessels 
are  in  fault  the  damages  are  to  be  divided  equally  between  them. 
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In  tliis  case  the  Court  of  Admiralty  held,  that  The  Confucius  was  in  fault  by  not 
porting  her  helm  in  due  time;  that  The  James  was  also  in  fault  by  nut  throwing 
back  her  head-yard,  that,  consequently,  the  loss  must  be  divided  between  the  two 
vessels.  One  half  of  tin-  loss  will  greatly  exceed  the  whole  value  of  The  Jonie*.  and 
it  is.  therefore,  indifferent,  as  it  is  said,  to  the  owners  of  The  Confucius,  whether 
they  [170]  are  or  not  properly  held  to  lie  in  fault.  At  all  events  they  have  not 
appealed  from  the  judgment.  The  parties  Interested  in  The  James  have  appealed, 
and  they  have  raised  these  points: 

First.  They  say  that  they  were  not  iii  fault  at  all.  and  that,  consequently,  the 
action   ought   to  have  been   dismissed  with   costs. 

ondly.  That  the  matter  in  respect  of  which  they  have  been  proved  guilty  of 
fault  is  one  not  alleged  in  the  pleadings,  nor  proved  in  the  evidence:  and  further, 
that  it  is  one  which  is  quite  inconsistent  with  the  case  ad  ually  alleged,  and  attempted 
to  be  proved  against  them. 

Thirdly.  That,  whether  they  are  in  fault  or  not,  the  fault  of  which  The  Confucius 
has  been  found  guilty  is  one  which  not  only  by  the  general  law  precludes  them  from 
recovering  more  than  half  the  damages,  but  by  the  effect  of  the  Statute,  17th  and 
18th  Vict.,  c.  104,  ss.  2%,  •-".•s,  precludes  them  from  recovering  at  all  againsl  the 
Appellant. 

If  the  last  point  be  in  favour  of  the  Appellants,  the  others  a ie  immaterial. 

It  is  found  as  a  fact  in  the  cause,  and  is  now  undisturbed,  that  The  Confucius 
neglected  to  port  her  helm  in  due  time.  This  default  is  one  which,  if  the  vessel  is 
proved  to  have  been  within  the  meaning  of  section  296,  precludes  her  from  recover- 
ing under  section  298. 

It  is  said,  however,  first,  thai   I  ise  is  i i< .1  alleged  by  the  Respondent  in  the 

pleadings  or   evidence,   and   that   the  point    was    not    raised    in   the  Court   below. 

But  the  fact  that  The  Confucius  did  port  her  helm  in  due  time  is  a  necessary 
part  of  her  case.  Cnless  she  had  done  so  she  could  not  possibly  have  claimed  the 
whole  losv  of  tin'  Appellants,  which,  in  fact,  she  does  claim.  It  was  her  duty  to 
port  her  helm  [171]  quite  independently  of  the  Act  of  Parliament;  aecordin<_:lv 
she  alleges  in  her  libel,  that  she  did  duly  port  her  helm,  as  soon  as  she  saw  the  risk 
of  collision. 

The  fact,  therefore,  is  clearly  put  in  issue  it  is  alleged,  and  attempted  to  be 
proved,  but  in  the  result  the  contrary  is  established  by  the  decree  of  the  Court  not 
complained  of. 

But  then  it  is  said  these  ships  were  not  in  the  position  of  ships  contemplated 
by  section  296  :  thai  this  section  was  intended  to  apply  to  vessels  under  weigh  pur- 
suing their  respective  courses  in  the  regular  prosecution  of  their  voyage — that  these 
ships  were  not  proceeding  on  their  several  voyages  when  the  collision  took  place, 
but  were  lying-to,  and  that,  therefore,  the  Statute  does  not  apply. 

The  result  of  the  evidence  appears  to  be,  that  both  ships  were  lying-to,  i.e.  were 
not  at  anchor,  but  were  moving  as  little  as  they  could  from  their  position,  desiring 
to  avoid  the  dangers  of  a  difficult  navigation  during  the  night.  The  one  was  with 
her  head  towards  the  north,  the  other  with  her  head  tow  aids  the  south.  When  they 
t i  ist  descried  each  other,  they  were  at  the  distance  of  about  half  a  mile,  or  something 
less,  opposite  to  each  other,  or  nearly  so,  approaching  each  other,  though  very 
slowly,  one  going  with  the  tide  at  the  rate  of  about  two  and  a  half  knots  an  hour, 
the  other  against  the  tide  more  slowly,  but  still  in  such  circumstances  that  each  wa- 
in motion,  and  proceeding  on  a  course  which  would  bring,  as  it  actually  did  bring 
them  into  collision. 

The  296th  section  of  the  Statute,  17th  and  18th  Vict.,  c.  101,  enacts  that  "  When 
ever  any  ship,  whether  a  steam  or  sailing  ship,  proceeding  in  one  direction  meets 
another  ship,  whether  a  steam  or  sailing  ship,  proceeding  in  another  direction,  so 
that  if  both  ships  [172]  were  to  continue  their  respective  courses  they  would  pas-  so 
near  as  to  involve  any  risk  of  a  collision,  the  helms  of  both  ships  shall  be  put  to 
port,  so  as  to  pass  on  the  port  side  of  each  other;  and  this  rule  shall  be  obeyed  by  all 
-team  ships,  and  by  all  sailing  ships,  whether  on  the  port  or  starboard  tack,  and 
whether  close-hauled  or  not,  unless  the  circuinsl  ances  of  the  case  are  such  as  to 
render  a  departure  from  the  rule  necessary  in  order  to  avoid  immediate  danger, 
and  -object  also  to  the  proviso  that  due  regard  shall  be  had  to  the  dangers  of  naviga- 
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tion.  and  as  regards  Bailing  ships  on  the  starboard  tack  close-hauled,  to  keeping  such 
Bhips  under  command." 

Section  298  enacts,  that  "If  in  any  rase  of  collision  it  appears  to  the  Court, 

'het'.. re  which  the  ease  is  tried,  that  such  collision  was  occasioned  by  the  non- 
obaervance  of  any  rule  for  the  exhibition  of  lights  or  the  use  of  fog  signals  issued  in 
pursuance  of  the  powers  hereinbefore  contained,  or  of  the  foregoing  rule  as  to  the 
passing  of  steam  and  sailing  ships,  or  of  the  foregoing  rule  as  to  a  steam  ship  keeping 
to  i hat  side  of  a  narrow  channel  which  lies  on  the  starboard  side,  the  owner  of  the 
ship,  by  which  such  rule  has  been  infringed,  shall  not  be  entitled  to  any  recompense 
whatever  for  any  damage  sustained  by  such  ship  in  such  collision,  unless  it  is  shown 
to  the  satisfaction  of  the  Court  that  the  circumstances  of  the  case  made  a  departure 
from  the  rule  necessary." 

Now  These  words  are  sufficient  to  extend  to  such  a  case  as  this,  and  the  object  of 
the  Act  of  Parliament  appears  to  be  to  provide  a  fixed  rule  by  which  in  all  cases 
vessels  approaching  each  other  in  different  directions  are  to  adopt  a  certain  course 
in  order  to  avoid  a  collision. 

Their  Lordships  are  of  opinion,  therefore,  that  the  [173]  collision  in  this  case 
took  place  under  such  circumstances  as  to  bring  the  vessel  within  the  meaning  of 
these  clauses  of  the  Act. 

Then  it  is  said  that  not  only  The  Confucius  must  be  shown  to  have  committed 
the  fault  of  neglecting  to  port  her  helm,  but  it  must  be  shown  that  such  fault 
occasioned  and  was  the  sole  cause  of  the  collision,  that  here  the  collision  was 
occasioned,  in  part  at  least,  by  the  fault  of  The  James. 

First,  as  to  the  fact,  that  the  collision  was  in  part  occasioned  by  the  fault  of  The 
Confucius  in  neglecting  to  port  her  helm,  is,  we  think,  established  by 
the  judgment  by  which  upon  that  ground  she  is  made  liable  to  half 
the  damages.  That  judgment  is  entirely  in  accordance  with  the  opinions  of  the 
nautical  gentlemen  who  assist  us.  To  hold  therefore  that  the  Statute  meant  that  the 
collision  must  be  occasioned  solely  by  such  fault  on  the  part  of  the  claimants  would 
be  to  make  the  Act  quite  inoperative,  for  under  no  circumstances  could  a  claimant 
have  recovered  either  in  the  Admiralty  or  at  Common  Law,  if  the  loss  had  been 
occasioned  solely  by  his  own  fault.  The  intention  of  the  Act  obviously  was  to  enforce 
the  observance  of  certain  general  rules  considered  as  essential  to  the  security  of 
shipping  by  additional  penalties  to  those  already  in  existence;  one  of  those  rules  is, 
that  when  there  is  danger  of  collision  each  vessel  shall  port  her  helm  ;  the  penalty  for 
breach  of  it,  if  the  neglect  contributes  to  the  collision,  is,  that  the  vessel  shall  not 
recover  (what  otherwise  she  might  in  the  Admiralty  Court  have  recovered)  any 
portion  of  the  damage  from  a  vessel  also  in  default. 

This  is  the  only  construction  which  can  reasonably  be  put  upon  the  Act,  and 
it  is  the  construction  put  by  Dr.  Lushington,  in  the  case  of  The  AUwal*,  cited  in 
[174]  the  argument,  and  other  cases  ;  upon  the  Act  of  the  11th  and  loth  Vict.,  c.  79, 
which  for  this  purpose  may  be  considered  as  the  same  with  the  Act  now  under 
consideration. 

In  the  case  of  The  Aliwal,  cross  actions  had  been  instituted  on  behalf  of  the  two 
ships,  and  both  appear  from  the  judgment  to  have  been  in  fault :  the  damage,  there- 
fore, woulr?  have  been  divided  :  but  in  the  course  of  the  evidence  it  appeared  that 
lights  had  not  been  exhibited  in  compliance  with  the  Act  of  Parliament  by  either 
vessel,  and  ', he  learned  Judge,  therefore,  held  that  neither  party  could  recover.  The 
same  construction  appears  to  have  been  put  upon  the  same  Act  by  Lord  Campbell, 
and  the  Court  of  Queen's  Bench  in  the  case  of  Do  well  v.  The  Steam  Navigation  Com- 
pany (5  El>.  and  Bla.  159). 

Their  Lnrdships  think,  that  upon  this  ground  the  suit,  in  this  case,  cannot  he 
maintained'. 

It  is  tiw,  that  this  point  was  not  argued  in  the  Court  below,  and  their  Lordships 
regret  thai  in  this,  as  it  has  happened  in  some  other  cases,  they  are  obliged  to 
decide  a  point  on  which,  in  truth,  no  opinion  has  ever  been  expressed  by  the  learned 
Jud^e  fron.  whose  sentence  the  appeal  is  brought.  Some  explanation  of  the  reasons 
for  not  taking  this  ground  has  been  offered  at  the  bar,  but  it  is  not  satisfactory  to 
their  Lord,-, ins.  They  cannot,  however,  deprive  the  party  of  the  right  to  avail 
himself  of  the  objection,  and  they  must,  therefore,  recommend  that  the  sentence 
complainec  of  be  reversed,  and  the  action  dismissed  with  costs  in  the  Court  below. 
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Thej  have  some  doubt  whether  they  ought  not  to  make  the  Appellants  pay  the  costs 
of  this  appeal,  but  they  think,  upon  the  whole,  thai  justice  will  lie  satisfied  by  giving 

no  costs  of  the  appeal  to  either  side. 

[Mews'  Dig.  tit.  SHIPPING,  A.  XX.  Collision,  2.  Presumption  of  Fault,  a   Infringe- 
ment of  the  Regulations;  ii.  under  17  and  18  Vict,  c.   L04.     S.C.  Swab.  60. 
-  .    Tin   Vera  Cruz  (1),  1884,  9  P.D.  94:  The  Bernfna  (2),   L887,  12  P.D. 
Tht  Rosalie,  L880,  5  P.D.  245.] 


[175]  ON  APPEAL  FROM  THE  ROYAL  COURT  OF  APPEAL  OF  THE  ISLAND 

OF  MALTA. 

GIUSEPPE  FRIXIONE,— Appellant;  BIAGIO  TAGLIAFERRO  and  Sons,— 
Respondents  *  [Feb.  12,  L3,  1856], 

Action  by  agent,  in  Malta,  against  his  principal,  to  recover  the  amount  of  damages 
sustained  by  him,  in  a  suit  brought  in  Genoa,  upon  a  breach  of  contract 
which  he  had  defended  on  behalf  of  his  principal,  upon  appeal  upheld,  and 
damages  decreed  against  the  principal. 

In  order  to  entitle  an  agenl  to  recover  from  his  principal,  under  such  circum- 
stances, lie  must  show  : — [10  Moo.  P.C.  196] 

First,  that  the  loss  arose  from  the  fact  of  his  agency. 

Secondly,  that  he  was  acting  within  the  scope  of  his  authority.     And 

Thirdly,  that  the  Maine  was  not  attributable  to  any  fault  or  laches  on  his  part. 

Although  an  agent  exceed  the  scope  of  his  authority,  yet,  if  the  principal  waive 
or  ratify  the  excess,  the  act  of  the  agent  is  binding  on  the  principal  [10  Moo 

P.C.    -JIM  I  J. 

In  reversing  the  decree  of  the  Court  below,  costs  were  awarded  the  Appellant. 

of  the  Colonial  as  well  as  the  appellate  Court  [10  Moo.  P.C.  -201]. 

This  was  an  art  ion  brought  by  the  Appellant,  a  merchant  in  Genoa,  against 
the  Respondents,  also  [176]  merchants,  residing  in  Malta  and  at  Berdianski,  to 
recover  the  sum  of  £l()7(j  19s.  sterling,  under  the  following  circumstances:  — 

The  Respondents  were  engaged  in  the  Black  Sea  corn  trade,  and  were  in  cor- 
respondence with  the  Appellant,  as  their  agent  at  Genoa,  receiving  advices  from 
and  effecting  sales  through  him  there.  Having,  in  the  month  of  December,  184G, 
received  advices  from  the  Appellant  of  various  sales  of  wheat  having  been  effected  at 
Genoa,  for  delivery  there  in  the  months  of  March.  April,  May,  and  June.  1847,  they 
authorised  the  Appellant  to  sell  a  cargo  on  their  account,  to  arrive  in  those  months 
by  a  vessel  called  The  Genio,  then  on  her  way  to  Malta  from  Alexandria.  This 
authority  was  given  by  a  letter  dated  the  15th  of  December,  1S46,  of  which  the 
following  were  the  material  portions: — "  We  have  been  favoured  with  your  esteemed 
of  the  1st  inst.,  and  we  are  obliged  for  the  continuation  of  your  advices  respecting 
"  grain.'  We  have  also  been  favoured  by  your  Signor  Emnianuale  with  the  catalo 
of  sjlrs  0f  grain  made  at  your  place,  and  we  thereby  observe  that  many  parcel- 
well  of  hard  as  of  soft  quality,  deliverable  in  the  months  of  March.  April.  May,  and 
June,  have  been  sold.  Encouraged  by  similar  sales,  and  for  as  long  periods,  and 
being  desirous  also  of  insuring  the  sale  of  some  of  the  cargoes  which  we  shall  receive 
in  those  months,  we  this  day  address  to  you  the  present,  and   we  hereby  authorise 

you  tu  endeavour  to  effeci  for  our  account  the  sale  of  a  cargo  of  soft  wheat, Ber- 

dianski  quality,— when  you  get  the  price  of  £29  or  £30,  or  better,  if  possible,  with- 
out engagement  as  t,>  weight  and  measure,  to  he  delivered  at  your  place  in  all  the 
month  of  June,  1847,  [177]  Buch  ear-',  to  be  conveyed  to  you  at  your  place  by  our 

*  Present  :  The  Righl  Hun.  T.  lVmberton  Leigh,  the  Right  Hon.  Sir  Edward 
Ryan,  the  Righl  Hon.  Sir  John  Patteson,  and  the  Right  Hon.  Sir  William  H. 
Maule. 
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Russian  Brigantine  Gendo,  with  the  burthen  of  which  you  are  already  acquainted. 

our  intent  ion  is.  however,  that  if  through  unforeseen  circumstances  the  said  vessel 
should  not  reach  you  by  the  time  specified,  we  should  not  be  liable  to  make  any 
compensation,  not  even  to  any  obligation,  or  expenses  whatever,  but  for  us,  as  well 
as  the  purchaser,  to  be  entirely  free:  we  however  give  the  latter  the  option  of 
refusing  or  accepting  the  same,  as  should  best  suit  him,  in  ease  the  said  vessel 
should  arrive  out  there  even  one  day  later  than  the  time  specified,  always  however 
after  the  stated  period  should  have'  elapsed,  pursuant  to  this  authority  which  we 
give  you:  we  shall  write  to-morrow,  via  Constantinople,  to  Senor  Giacomo  at  Ber- 
dianski,  and  order  him  to  buy  immediately  this  cargo,  and  to  keep  the  same  ready 
for  the  time  The  Geiuo  reache8  him  at  Kerteh.  That  vessel  has  left  us  some  time  ago 
for  Alexandria,  and  we  hope  we  shall  not  see  her  long  delayed.  Soon  after  arrival 
and  discharge  we  shall  at  once  despatch  her  to  Kerteh,  to  the  intent  that  she  may 
among  the  first  to  enter  the  Black  Sea."  In  a  postscript  to  this  letter  the  Re- 
spondents authorised  the  Appellant  to  sell  for  them  another  cargo  of  hard  wheat, 
adding, — "  In  ease  you  succeed  in  placing  also  the  cargo  of  hard  quality  above  men- 
tioned* you  can  fix  the  same  by  a  foreign  instead  of  a  Sardinian  or  Russian  vessel. 
We  should  even  be  content  if  you  obtain  20  to  25  soldi  per  mina  less  for  the  wheat, 
and,  if  so,  you  will  avoid  chartering  the  vessel  aforesaid.  In  such  case  we  shall  send 
ii  vou  by  one  of  our  vessels  under  the  English  flag,  which  suits  us  much  better,  always 
for  delivery  in  the  months  of  April,  May,  and  June,  at  [178]  your  option,  and  with 
the  obligation  on  our  part  to  make  known  the  vessel  upon  which  the  grain  may  be 
laden  by  the  month  of  April,  so  that  there  may  be  no  liability  on  our  part  to  deliver, 
should  any  accident  happen  to  the  vessel  in  the  course  of  the  voyage,  or  from  uncon- 
t  rollable  events." 

The  AppeUant,  acting  upon  these  instructions,  sold  the  cargo  of  The  Genio,  at 
Genoa,  to  Bartolomeo  Passano,  (reserving  one  fourth  of  the  speculation  for  the  Re- 
spondents,) by  the  following  contract,  dated  the  28th  of  December,  1346:  "  Signor 
Giuseppe  Frixione  sells  and  promises  to  Signor  B.  Passano  about  7000  mine  of 
wheat ;  that  it  to  say,  the  cargo  of  the  Brigantine  called  The  Genio,  under  the  Russian 
flag,  Captain  Fortunato  Tagliaferro,  or  whosoever  in  his  stead,  carrying  about 
."5200  mine  of  soft  Berdianski  wheat  of  good  merchantable  quality  and  in  good  con- 
dition, to  be  delivered  between  the  1st  of  April  and  all  June  next:  besides  about 
4000  mine  of  hard  Berdianski  wheat,  also  of  good  merchantable  quality  and  in 
e,ood  condition :  the  name  of  the  vessel  which  is  to  convey  the  same,  also  her  Captain 
and  flag,  to  be  given  within  all  April  next  for  the  government  of  the  buyer.  The 
price  mutually  agreed  upon  is  twenty-nine  lire  and  ten  soldi  fuori  banco,  equal  to 
twenty-four  new  lire  of  Piedmonte,  and  fifty-nine  centesimi  for  every  mina  measure 
of  Genoa  in  bond,  as  well  for  the  hard  wheat  as  for  the  soft ;  less,  however,  twenty-five 
centesimi  per  mina  allowed  to  the  buyer  for  the  usual  brokerage  and  guarantee. 
The  payment  for  the  said  wheat  to  be  made  four  months  after  delivery  and  approval 
of  the  said  two  respective  cargoes,  which  the  buyer  engages  to  receive  from  the 
customary  lighters  as  usual.  The  seller  must  make  delivery  [179]  within  the  months 
of  April,  May,  and  June  next.  Should  the  vessels,  or  any  one  of  them,  bringing  the 
said  wheat  not  arrive  within  the  month  of  June,  after  that  date  the  buyer  shall  be 
at  liberty  to  receive  or  refuse  the  said  wheat.  If  on  the  arrival  of  the  above-mentioned 
cargoes  in  Genoa  it  should  suit  the  buyer  to  let  them  proceed  to  Marseilles,  paying  a 
freight  of  fifty  centesimi  per  mina,  he  will  be  at  liberty  to  do  so,  on  condition,  how- 
ever, that  the  seller  within  forty  days  from  this  date  does  not  negative  the  last-men- 
tioned condition  of  this  contract,  nor  manifest  his  intention  in  that  particular  by  a 
separate  note  to  the  buyer." 

The  Appellant  transmitted  to  the  Respondents  a  copy  of  the  above  contract,  and 
on  the  1st  of  January,  1847,  wrote  to  them,  stating  that  the  reason  why  the  Appel- 
lant had  reserved  for  the  Respondents  an  interest  of  one  fourth  in  the  transaction 
was  because  the  buyer,  Passano,  at  first  refused  to  sign  the  contract,  upon  the  ground 
that  no  weight  was  mentioned  in  it,  and,  therefore,  the  Respondents  might  send 
wheat  of  an  inferior  quality  ;  but  that  upon  the  Appellant  suggesting  that  an  interest 
should  be  reserved  for  the  Respondents,  Passano  consented  to  sign  it. 

The  Respondents,  by  a  letter  dated  the  15th  of  January,  1847,  wrote  to  the  Appel- 
lant, as  follows: — "By  your  last  above-mentioned  letter  vou  advise  us  the  sale  you 
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succeeded  in  effecting  of  two  cargoes  of  wheat,  one  hard  and  the  other  soft,  at  tin- 
price  of  £'2i.)L  as  per  copy  of  contracl  Ben1  us,  which  we  keep.  We  note  your  obliga- 
tions in  that  respect,  and  hereby  inform  you  thai  we  approve  of  what  you  have 
done,  knowing  already  bo*  much  you  have  our  interest  at  heart.  You  state  that  in 
order  the  more  to  facili-[180]-tate  thai  sale  you  were  obliged  to  agree  with  the  buyer 
thai  the  fourth  share  in  this  affair  should  remain  for  our  account,  in  order  also  the 
better  to  persuade  hini  as  to  I  lit'  good  « [iiality  of  the  wheat,  which  we  hope  to  set  at 
rest  when  the  time  comes.  However,  as  we  would  wish  that  the  tun  cargoes  thai  we 
shall  send  you  be  entirely  sold,  we  should  wish  you  also  to  sell  the  reserved  share; 
and  so  it  would  be  a  business  wholly  finished  as  far  as  we  are  concerned,  you  will, 
therefore,  do  your  best  in  that  respect.  And  we  hope  you  will  obtain  a  better  price, 
which  we  have  t<(  your  friendship,  without  limiting  you  in  that  respect.  You  know 
the  quantity  to  which  the  fourth  share  reserved  by  the  buyer  of  the  soft  wheat  per 
Genio  will  amounl  to.  Being  acquainted,  as  you  are,  as  near  as  possible,  with  the 
burthen  of  that  vessel,  we  think  it   useless  to  mention   it." 

The  Respondents  transmitted  orders  to  their  correspondent  at  Berdianski  for 
t  In-  purchase  of  a  cargo  for  The  G(  rUa,  and  on  her  arrival  at  Malta,  from  Alexandria, 
she  was  despatched  to  Berdianski  to  load;  but  suffering  some  detention  there,  she 
did  not  arrive  at  Genoa  during  the  month  of  June.   L847. 

On  the  5th  of  July.  1847,  the  Appellant  wrote  to  the  Respondents  as  follows:  — 
'"  While  at  the  Advocate  Morasso's.  brother-in-law  to  my  brother,  I  heard  that  Signor 
lb  Passano,  a  client  id'  the  said  Advocate,  wenl  there  to  consult  him  about  bringing 
an  action  against  me  for  the  cargo  of  the  Genio,  which  I  did  not  deliver  in  the  month 
of  June,  claiming  the  price  of  £-*>7,  which  he  effected  by  the  re-sale  of  that  cargo,  and 
which  he  now  loses,  owing  to  the  delay  in  the  arrival.  He  contends  that  you  have 
promised  him  there  that  the  wheat  should  reach  Genoa  l^efore  the  [181]  month  of 
June,  because  you  should  have  loaded  her  by  the  lighters  sent  to  Kertch,  instead  of 
which  the  vessel  went  to  Berdianski,  where,  instead  of  loading  at  once,  she  stayed 
a  certain  time,  so  that  she  could  not  arrive  here  at  the  fixed  time;  that  this  delay 
having  been  occasioned  on  your  part,  or  that  of  your  correspondents,  you,  gentlemen, 
are  responsible  for  the  damage  he  has  suffered  therefrom.  The  Advocate  being 
my  friend,  and  related  to  my  brother,  does  not  undertake  to  defend  Signor  Passano, 
but  I  know  that  he  has  been  to  the  Advocate,  Germi,  who  absolutely  wished  to  bring 
t  he  act  ion  and  take  the  matter  into  Court.  I  am  very  concerned  at  this  business,  and 
my  position  is  such,  that  I  beg  you  will  relieve  me  from  my  engagement  to  defend 
you,  and  you  will  empower  some  other  person  of  this  place  to  represent  you,  because, 
should  you  unfortunately  lose  the  cause,  it  might  be  said  that  in  consequence  of  the 
interest  I  have  therein  I  did  not  exert  myself  in  it.  Therefore,  I  would  rather  not 
appear  in  the  dispute.  I  have  to  add,  in  order  to  prove  the  affection  I  bear  to  your 
interest,  that  the  share  I  have  taken  in  the  two  cargoes  of  The  Oriente  and  Genio.  to 
carry  out  your  desire  of  finishing  thai  transaction,  remains  enl  irely  at  your  disposal, 
and  I  consider  it.  if  you  please,  as  not  having  taken  place.  I  have  not  as  yet  received 
any  Legal  document  from  Signor  Passano.  J  doubl  not,  however,  that  I  shall  have 
such,  and  immediately  on  being  received  I  shall  commurj icate  1  he  same  to  you.  Mean- 
while, come  to  my  assistance  with  authority  for  the  sale  of  this  cargo,  and  endeavour, 
for  your  defence,  to  prove  that  from  the  '.Mb  of  May,  upon  which  day  The  ','• 
arrived  at  Berdianski,  you  did  all  you  could  to  expedite  the  same.  [182]  the  quickest 
possible:  that  the  delay  has  heen  caused  by  bad  weather,  which  prevented  the  load- 
ing and  sailing:  and  as  they  will  in  opposition  say  that  other  vessels  loaded,  sailed, 
and  arrived  here,  find  out  if  those  which  arrived  here  on  the  22nd  of  May  had 
arrived  at  Kertch  before  The  Genio;  in  short,  provide  me  with  good  documents." 

On  the  12th  of  July.  L847,  the  Respondents  wrote  to  the  Appellant,  in  reply  to 
the  above  letter,  as  follows;  "  By  the  last  steamer  you  will  have  heard  from  your 
Signor  Emmanuale,  that  on  the  2nd  instant,  our  Genio  passed  from  our  neighbour- 
hood hound  for  your  port  :  we  hope,  therefore,  that  when  this  reaches  you  she  will 
have  arrived  safely.  Should  the  cargo  she  has  on  board  be  refused  by  Signor 
Passano,  the  buyer,  or  should  he  say  it  is  not  convenient    for  him  to  receive  the  same. 

you  may  sell  it.  if  you  can  realize  aboul  the  price  formerly  obtained,  or  a  better  one  ; 
but  if  you  see  that  you  cannot  obtain  Buch  price,  you  will  warehouse  the  same,  if  you 

think   proper,  until  the  duty   rises.      In   the  one  as   in   the  other  case,   we  confide  the 
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care  of  this  cargo  To  your  t'riendsli i]>,  being  certain  of  your  endeavours  on  behalf  of 
our  interest.  Signor  Passano*s  pretensions  respecting  the  difference  in  price  are 
of  no  real  weight  in  the  face  of  our  letter  of  the  15th  of  December,  1846,  by  which 
we  authorize  you  to  sell,  and  in  the  face  of  the  contract  stipulated,  to  which  you  will 
please  refer.  Everything  has  been  clone  by  ourselves  as  well  as  by  the  captain  and 
the  house  at  Berdianski  to  the  intent  that  this  vessel  and  cargo  reach  you  by  the 
Stipulated  time.  Had  it  reached  sooner,  we  should  have  had  less  ship's  expenses,  and 
the  vessel  would  already  he  on  her  voyage  for  her  second  cargo.  If  the  wind  did 
[183]  not  allow  her  to  be  with  you  sooner,  we  certainly  cannot  act  against  the 
elements:  should,  therefore,  Signor  Passano  be  disposed  to  cause  expenses  at  the 
Tribunal  unjustly,  he  is  his  own  master.  In  that  case  you  will  inform  him,  and  tell 
him,  if  necessary,  that  we  shall  send  you  hence  or  from  Berdianski  a  document  on 
the  subject.  However,  before  effecting  the  sale  of  this  cargo,  you  will  let  him  know- 
more  than  once,  and  tell  him,  that  in  case  he  should  wish  to  have  it  he  is  still  in  time, 
on  the  terms  of  the  contract.  If,  on  the  contrary,  you  will  conform  to  the  instruc- 
tions given  you.  you  will  recommend  to  Captain  Lisano  to  do  his  best;  and  we  also 
recommend  to  your  friendship  his  earliest  possible  departure  from  your  port."  On 
the  14th  of  July,  1847,  the  Respondents  sent  to  the  Appellant  a  duplicate  copy  of 
the  above  letter,  with  the  addition  of  the  following  postscript: — "Being  in  doubt 
whether  the  original  of  what  precedes  may  have  miscarried,  we  hand  you  by  this 
opportunity  a  copy  thereof,  and,  in  addition,  recommend  you  at  the  same  time  that 
so  soon  as  Captain  Lisano  arrives  at  your  port,  you  tell  him,  that  neither  he  nor  his 
crew  must  give  any  answer  respecting  his  delay,  and  this,  in  case  the  buyer  should 
employ  persons  to  obtain  from  their  mouths  words  calculated  to  prejudice  us,  which 
would  be  most  easy  to  get  from  seafaring  men  in  particular,  as  they  little  know  the 
subterfuges  and  the  cunning  of  the  people  of  your  place.  By  the  enclosed  letter, 
which  we  request  you  to  forward  to  him,  we  also  make  the  same  recommendations 
to  him.  Besides  which  we  solicit  from  your  friendship  not  to  let  this  vessel  lose  any 
time  there,  but  to  despatch  her  as  soon  as  possible,  having  also  strongly  recommended 
the  [184]  same  to  the  captain,  and  to  proceed  direct  for  Constantinople." 

The  Gendo  arrived  at  Genoa  with  a  cargo  of  wheat  on  the  22nd  of  July,  1817, 
and  on  the  same  day  the  Appellant  wrote  to  the  Respondents,  informing  them 
that  she  had  arrived,  and  that  Passano  had  refused  to  accept  her  cargo. 

On  the  2nd  of  August,  1847,  Emmanuale  Tagliaferro,  one  of  the  Respondents, 
wrote  from  Berdianski  to  the  Appellant  as  follows: — "  I  am  sorry  for  the  delay  in 
the  arrival  at  your  port  of  The  Genio,  and  it  will  depend  upon  your  friendship  to 
arrange  the  matter  for  the  best  with  Passano." 

On  the  5th  of  August,  1847,  the  Respondents  wrote  from  Malta  to  the  Appellant 
as  follows: — "We  heard  by  your  favour  of  the  21st  ultimo,  that  The  Genio  had 
arrived.  By  your  next  we  shall  learn  what  you  have  agreed  with  the  buyer.  At  any 
rate,  he  has  no  right  to  claim  anything  whatever,  our  contract  being  the  clearest.  He 
could  at  most  refuse  it." 

On  the  14th  of  August,  1847,  the  Appellant  wrote  to  Simone  Tagliaferro,  one 
of  the  Respondents,  who  was  then  at  Berdianski,  as  follows : — "  I  received  your  dear 
letter  of  the  12th  ultimo,  and  this  day  a  certificate  from  your  place,  dated  the 
l-'')/25th,  which  states  that  Captain  Lisano  arrived  the  29th  of  April;  that  owing  to 
the  tempestuous  weather  which  impeded  the  loading,  he  could  not  get  ready  before 
the  13/25th  of  May;  and  that,  besides,  after  being  ready  to  leave,  he  remained  there 
four  days  longer,  owing  to  the  same  bad  weather.  This  certificate  I  have  not  yet 
shown  to  your  Counsel,  but  it  appears  to  me  to  be  contrary  to  the  one  granted  by  the 
Sardinian  Vice-Consul  of  your  place,  winch  states  that  on  the  3/ 15th  of  Maylast, 
[185]  Captain  Lisano  loaded  1825  chetwerts  of  wheat,  while  the  one  sent  me  says, 
that  he  could  not  gel  ready  to  load  before  the  13/25th.  It  therefore  seems  that  from 
the  13th  to  the  25th  he  has  loaded  more  wheat,  and  it  would  not  do  to  produce  it. 
However,  the  one  from  the  consul  has  a  good  effect.  But  at  any  rate,  if  you  can,  get 
very  clear  certificates,  which  say  that  scarcely  had  Captain  Lisano  arrived  and  the 
weather  permitted,  than  he  loaded  and  sailed;  and  that  if  he  was  detained,  it  was 
owing  to  the  bad  weather,  and  nothing  else;  that  if  other  vessels  left,  it  was  owing 
to  their  position,  and  that  they  were  of  small  tonnage,  and  they  could  take  advantage 
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of  the  light  winds  and  the  currents,  which  The  Genio  could  not  do,  being  of  a  large 
burthen  ;  in  hue,  a  certificate  Qol  opposed  to  the  one  of  the  consulate." 

On  the  21st  of  September,  1847,  Emmanuale  Tagliaferro  wrote  from  Berdianski 
to  the  Appellant  as  follows: — "I  possess  your  two  favours  of  the  11th  and  28th 
ultimo.  It  is  useless  to  say  anything  respecting  the  delay  you  mention  of  our 
<r>/iio;  the  time  she  lost  here  was  caused  by  bad  weather,  and  not  from  any  motive 
as  Signor  Passano  thinks.  I  believe,  therefore,  that  his  pretensions  are  absurd. 
I  should  have  got  the  vessel  ready  hence  earlier  if  it  had  been  possible,  because  it 
was  also  to  our  interest  to  do  so;  but  as  the  wind  and  rain,  and,  in  one  word,  the 
bad  weather,  have  not  permitted  it,  how  does  Signor  Passano  pretend  to  things 
without   reason]  " 

On  the  6th  of  August,  1847,  Passano  commenced  proceedings  in  the  Tribunal 
of  Commerce,  of  Genoa,  against  the  Appellant,  to  recover  damages  for  the  non- 
delivery of  the  cargo  within  the  specified  period  provided  for  by  the  contract  of  the 
28th  of  December,  [186]  1846.  The  Appellant  in  accordance  with  the  instructions 
received  from  the  Respondents,  in  the  before-mentioned  letters,  defended  the  action, 
pleading,  that  if  by  the  contract  of  the  28th  of  December,  1846,  it  was  stipulated 
that  the  wheat  laden  on  board  Tin-  Genio,  was  to  have  been  delivered  by  the  seller  in 
all  June  then  next,  it  was  also  agreed  that,  should  the  vessel  not  arrive  at  Genoa 
within  the  time  fixed,  it  should  be  at  the  option  of  the  buyer  to  receive  or  refuse 
the  said  wheat;  and  the  terms  being  such,  that  the  wheat  having  been  refused  by 
the  buyer  after  the  month  of  June,  he  could  not  pretend  to  the  payment  of  damages 
and  interest  from  the  seller,  as  it  was  not  the  hitters  fault  that  the  vessel  did  not 
arrive  within  the  prescribed  time  for  delivery.  And  by  way  of  subsequent  pleas, 
the  following  articles  were  added  by  him,  to  be  proved,  if  necessary  :  first,  that  the 
Russian  Brigantine,  Captain  Giuseppe  Lisano,  arrived  at  the  roads  of  Berdianski 
on  the  2'.)th  of  April  last,  consigned  to  Signor  Simone  di  Biagio  Tagliaferro,  who 
had  the  charge  of  wheat  ready  for  shipment  on  board  the  same  :  and  secondly, 
that  at  that  time  the  weather  and  winds  were  continuously  boisterous,  which  first 
impeded  the  loading,  and  afterwards  the  immediate  sailing,  of  the  Brigantine  on 
her  way  to  Genoa,  where  she  arrived  on  the  21st  of  July  last,  having  weighed  anchor 
at  Berdianski  about  the  end  of  May  preceding. 

On  the  22nd  of  December,  1847,  the  Tribunal  of  Commerce  of  Genoa  gave  the 
following  judgment  in  this  action: — "  Whereas  the  condition  inserted  in  a  contract 
of  sale,  by  which  the  option  is  left  to  the  buyer  to  fulfil  or  cancel  the  contract  if 
the  goods  arrive  at  the  place  of  delivery  at  a  time  later  than  the  one  [187]  fixed 
for  the  same,  has  for  immediate  consequence  the  exoneration  of  the  seller  from  the 
payment  of  damages  in  case  the  buyer  prefers  cancelling  the  contract  ;  and,  that 
this  is  in  conformity  with  the  principles  of  justice;  because  admitting  a  different 
principle,  the  clause  above-mentioned  would  not  then  possess  any  distinct  meaning, 

if  it  is  held  according  to  law  the  buyer  always  has  liberty  to  refuse  the  g Is.  or 

wait  their  delivery  whenever  they  are  not  offered  him  within  the  fixed  time,  and 
always  with  the  indemnification  of  damages;  so  that  in  the  clause  in  question 
there  should  not  be  found  the  same  principle  sanctioned  in  a  case  where  no  such 

dition    occurs    in    the    contract    thai     would    tend    to    establish    that    the    cla 

above  set  forth  is  inconclusive,  and  incapable  of  producing  any  result  whatsoever; 
which  must  never  be  said  of  the  clause  of  contracts,  which  must  rather  be  under- 
stood as  having  a  meaning  than  as  having  none  at  all;  that  is  at  all  events  the 
commercial  understanding  and  usage  as  regards  this  clause:  Whereas,  on  the  other 
hand,  it  is  incumbent  upon  the  honour  of  the  seller  to  prove  that  the  non-perform- 
ance of  the  condition  was  owing  to  events  independent  of  his  wish  and  fault,  and  that 
the  pleas  by  Frixione  in  his  pleadings  would  tend  to  such  effect,  and  they  must  in 
consequence  be  admitted:  Therefore,  first  declare  that  Passano  has  no  title  to  an 
action  in  damages  against  Frixione,  for  the  non-execution  of  the  contract  hi 
question,  provided  the  same  was  not  the  effect  of  the  hitter's  fault  or  negligence: 
that  we  have  admitted  Frixione  to  prove  by  means  of  documents  and  witnesses  the 
allegations  contained  in  his  foregoing  pleas  and  orders:  that  both  his  witness 
and  those  Passano  may  wish  to  [188]  examine  in  contradiction,  and  who  reside 
within  the  jurisdiction   of  this  tribunal,  must  be  cited   and   particularized:    that 
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they  may    be   beard   eight    days  after  service  of  this  sentence,  which  the   usher. 
Lorenzo  Casamara,  is  ordered  to  do." 

On  the  same  day  (27th  December)  as  the  above  judgment  was  given,  the  Appel- 
lant wrote  to  the  Respondents  as  follows: — "I  have  already  told  you,  Signor 
Pi  ssano  brought  an  action  against  me,  in  order  to  see  me  condemned  to  make  good 
on  your  account  the  damages  for  not  having  delivered  him  in  time  the  cargo  of 
wheat  by  The  Genio,  thai  is  to  say,  in  all  June.  This  very  day  the  tribunal  decided 
that  I  should  pay  nothing,  but  only  prove  that  the  vessel  was  detained  at  Berdianski 
by  bad  weather,  and  that  the  cargo  was  ready  on  arrival  of  the  vessel  there.  I 
think,  that  when  Signor  Passano  is  satisfied  of  that  fact  he  will  not  insist  any  more ; 
otherwise  our  Tribunal  will  probably  delegate  our  Consul  there  to  receive  evidence 
to  prove  the  above  facts.  Your  son,  Signor  Simone,  being  there  present,  will  be 
able  to  do  so  in  opposition  to  Passano,  supposing  he  goes  there;  but  I  believe  that 
it  will  remain  a  settled  point.  I  shall  know  this  whether  he  gives  me  notice  of  the 
sentence  or  not,  and  should  he  not  do  so  I  may  give  him  notice  thereof,  so  as  at  once 
to  terminate  the  matter.  However,  I  shall  not  do  anything  without  your  advice. 
On  the  7th  of  January.  1.^49,  the  Appellant  wrote  to  the  Respondents  as  follows: 
— "  I  confirm  you  my  last  of  the  27th  uU.t  especially  as  to  what  concerns  Passano'fi 
matter,  that  is  to  say,  to  write  to  Giacomo  and  Simone  Tagliaferro  to  cause  the 
Sardinian  Consul,  Reguagli,  at  Kertch,  to  make  the  examinations  [189]  which  were 
decreed  by  our  Tribunal  of  Commerce  by  the  sentence  which  you  already  know,  and 
of  which  your  Signor  Giacomo  took  a  copy  when  he  was  here,  and  which  he  under- 
took to  sliow  you,  in  order  to  do  what  was  ordered  thereby,  but  which  sentence  you 
have  not  noticed  ever  since.  I  warmly  recommend  you  this  matter,  that  you  may 
not   prejudice  the  cause  yourselves." 

Upon  the  12th  of  January,  1849,  the  Respondents  wrote  to  the  Appellant  as 
follows: — "In  answer  to  your  esteemed  favour  of  the  27th  of  the  last  month 
and  year,  we  can,  for  the  present,  but  assure  you  that  we  have  used  every  possible 
exertion,  in  order  to  obtain  from  Berdianski  the  documents  which  you  would  fain 
have,  in  order  to  meet  Signor  Passano's  unjust  claims,  pursuant  to  the  decision 
pronounced  by  your  Tribunal.  We  had  thought  that  the  certificate  we  sent  you, 
some  time  back,  was  sufficient  for  the  purpose;  but,  as  the  Tribunal  has  considered 
that  other  documents  were  necessary,  they  shall  also  be  produced,  and  that,  we  hope, 
before  long.  In  the  meantime,  should  the  term  that  has  been  allowed  you  expire 
before  those  documents  reach  you,  we  are  certain  that  you  will  obtain  an  ulterior 
delay,  nor  will  the  Tribunal  refuse  the  same,  seeing  the  right  is  with  you.  Signor 
!'  issano  only  seeks  to  profit  by  that  which  he  is  not  entitled  to,  either  in  justice  or 
equity,  and  it  is  really  astonishing  to  see  him  persevering  in  his  unjust  course." 

Subsequently  to  the  date  of  the  above  letter,  Passano  continued  the  proceedings 
in  the  Court  at  Genoa,  and  adduced  before  it  evidence,  which  showed  that  eight 
Sardinian  vessels  had  arrived  at  Berdianski  after  The  Genio  arrived  there,  and  left 
with  full  cargoes  [190]  before  she  left.  The  Respondents  did  not  furnish  the  Appel- 
lant with  any  satisfactory  evidence  that  The  Genio  had  been  detained  by  stress  of 
weather,  or  other  cause,  over  which  the  Respondents  had  no  control. 

In  consequence  of  this  evidence,  that  Court,  on  the  25th  of  June,  1849,  gave 
judgment  against  the  Appellant,  upon  the  ground  that  it  was  owTing  to  the  negli- 
gence of  the  Appellant,  or  of  his  principals,  the  Respondents,  that  The  Genio  did 
not  arrive  during  June,  according  to  the  terms  of  the  contract  of  the  28th  of 
December,  1846,  and  sentenced  the  Appellant  to  pay  to  Passano  all  the  loss  and 
damages  sustained  by  him  in  consequence  of  the  breach  of  the  contract,  together 
with  costs. 

The  Appellant  appealed  against  this  decision  to  the  Royal  Court  at  Genoa,  but 
the  judgment  of  the  Tribunal  of  Commerce  was  affirmed  by  a  decree  of  that  Court, 
dated  the  7th  of  January,  1851,  and  the  Appellant  had  to  pay  the  amount  assessed. 
On  the  28th  of  October,  1851,  the  Appellant  made  a  formal  demand  upon  the 
Respondents,  for  the  sum  of  26,911  lires  and  58  cents,  being  the  amount  of  his 
demand  against  them  in  reaped  of  the  above  decree;  and  payment  of  this  sum  being 
refused  by  the  Respondents,  the  Appellant,  on  the  8th  of  November,  1851,  brought 
an  action  against  the  Respondents  in  the  Court  of  Commerce,  at  Malta;  and  by 
his  plaint,  after  setting  forth  the  contract,  correspondence,  and  the  proceedings  and 
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sentences  in  the  Courts  at  <  ienoa,  lie  prayed  that  the  Respondents  mighl  be  casl  in 
payment  to  him  of  the  sum  of  26,91  I  new  lire  and  98  centesimi,  equal  to  £1076  9s. 
sterling,  being  the  amounl  of  damages  paid  by  him,  at  Genoa,  and  for  [191]  dis- 
honouring a  draft  drawn  on  them,  together  with  interest. 

The  Respondents,  by  their  answer,  referred  to  their  letter  of  the  I5tb  of  Decem- 
ber, 1846,  as  expressive  of  the  precise  terms  upon  which  they  had  authorised  the 
Appellant  to  sell  the  cargo  in  question,  and  alleged  thai  they  expressly  intimated  to 
him  thai  they  would  incur  qo  responsibility,  hut  would  remain  entirely  free  :  giving, 
indeed,  to  the  buyer  the  option,  if  the  Brigantine  should  arrive  at  Genoa  even  one 
day  after  the  I  ime  fixed,  to  receive  or  refuse  the  cargo,  as  might  hest  suit  him.  That 
the  Appellant,  in  writing  to  them  that  he  had  effected  the  sale  according  to  the 
instructions  received,  handed  to  them  a  copy  of  the  contract,  wherein  it  was  ex- 
pressly stipulated,  that  should  the  vessels,  or  either  of  them,  conveying  the  wheal 
in  question,  QOl  arrive  within  the  month  of  June,  after  that  period  the  buyer  was 
to  be  at  liberty  to  accepl  or  refuse  the  wheat.  That  it,  therefore,  appeared  to  the 
Respondents  thai  their  instructions  had  been  carried  out;  but  if,  on  the  other 
hand,  the  Appellant  did  not  know  how  to  perform  his  duty  (as  it  was  incumbent  on 
him  to  know  everything  relative  to  the  place  where  the  contract  was  entered  into), 
he  alone  should  bear  the  consequences. 

In  the  replication,  the  Appellant  alleged  that  the  contract  was  carried  into 
full  effect,  so  far  as  depended  on  him.  and  that  the  defence  to  the  action  in  Genoa 
was  overruled  because  the  Respondents  did  not  furnish  him  with  evidence  that  they 
were  prevented  by  uncontrollable  events  from  performing  their  obligation.  That 
the  Appellant    could   not,   and  was  not   bound  to,  furnish   that    proof. 

Evidence  was  entered  into,  consisting  of  extracts  [192]  from  the  registry  of 
Sentences  of  the  Court  in  Genoa  :  and  the  before-mentioned  correspondence  between 
the  parties.  On  the  (3th  of  July,  1852,  the  Court  of  Commerce,  considering,  first, 
that  from  the  correspondence  produced,  the  right  of  indemnification  claimed  was 
not  justified  ;  second,  that  the  Sentences  produced  without  the  acts  which  were  the 
cause  of  the  same,  were  of  do  weight  whatever  in  law,  decided  that  the  Respondents 
should  be  liberated  from  the  observance  of  judgment,  with  costs. 

From  this  decision  the  Appellant  appealed  to  the  Royal  Court  of  Malta.  The 
Respondents  also  appealed,  on  the  ground  that  the  Royal  Court  of  Commerce  should 
have  absolutely  released  them  from  the  Appellant's  demands,  and  not  merely  have 
released  them  from  the  observance  of  the  judgment. 

On  the  8th  of  November,  1852,  the  Royal  Court  gave  judgment,  as  follows:  — 
"The  Court  having  considered  that  the  commission  entrusted  to  the  Plaintiff  by 
the  Defendants  for  the  sale  of  the  wheat  in  question,  obliged  the  agent  to  stipulate 
the  principal  condition,  that  in  the  event  of  the  non-arrival  and  non-delivery  in 
all  June.  1849,  they  would  not  be  liable  to  anything  whatever,  but  that  it  would 
remain  optional  for  the  buyer  to  accept  or  refuse  receiving  the  wheat:  that  the 
sale  according  to  such  commission  was  in  fact  effected  by  the  Plaintiff  in 
formity  with  those  instructions:  that  the  cargo  having  arrived  after  the  said  time, 
viz..  on  the  22nd  day  of  July  foUowing,  and  having  been  duly  offered  to  the  buyer, 
he  thought  proper  to  refuse  the  same:  thai  in  so  doing,  the  buyer  only  availed  him- 
self of  the  option  given  him,  and  from  thai  momenl  all  liability  of  the  sellers  ceased, 
and  particularly  any  responsibility  for  damages  [193]  and  interest:  that  the 
Plaintiff  having  been  sued  by  the  buyer  for  such  damages,  instead  of  resting  his 
righl  upon  the  terms  of  the  agreement,  went  further  by  engaging  to  prove  the 
accessary  cause  of  the  delay,  and  by  so  doing  he  exceeded  the  limits  of  the  com- 
mission, and  infringed  upon  what  he  himself  stipulated  for  his  principals;  and  it 
docs  not  avail  him  as  an  excuse,  either  the  Defendants'  letter  in  answer  to  one 
from  the  Plaintiff  before  the  action,  which  letter  is  far  from  containing  an  under- 
taking on  the  part  of  Tagliaferro  contrary  to  the  position  in  which  they  were  placed 
by  the  said  contract,  or  the  mentioning  in  the  order  of  '  unforeseen  circumstai 

.  whatever  could  and  should  be  in  this  ease  the  meaning  of  that  expression, 
that  which  must  have  guided  the  acts  of  the  Plaintiff  towards  the  buyer  was  the 
contract  entered  into  between  them,  and  fully  approved  by  the  Defendants:  thai  in 
case  it  does  qoI  result  that  Tagliaferro  shall  have  ratified  this  excess,  il  is  uol 
sufficient  to  construe  as  an  approbation  the  fad  of  their  having  assisted  the  Plain- 
ts 
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tiff  by  sending  him  documents  in  support  of  his  exception  ;  considering  the  manner 
in  which  these  documents  were  asked  for  by  him,  and  the  way  in  which  they 
were  furnished  him,  it  would,  as  alleged,  be  much  more  than  a  ratification,  it  would 
amount  to  an  assumption  without  reason  of  the  responsibility,  which  it  was  par- 
ticularly the  object  of  the  Defendants  to  avoid,  and  respecting  which  the  Plain- 
tiff himself  had  given  them  full  assurance,  which  no  act  on  their  part  seems  to  have 
been  able  to  alter, — decides  for  the  exclusion  of  the  Plaintiff's  demand,  and,  con- 
sequently, for  the  variation  of  the  sentence  passed  by  the  Royal  Court  of  Commerce, 
the  6th  of  July  last,  appealed  against,  without  costs,  with  the  [194]  exception  of 
those  of  this  and  the  preceding  sentence,  which  shall  be  paid  by  the  Plaintiff."' 

The  present   appeal  was  brought  from  this  judgment. 

Sir  Frederic  Thesiger,  Q.C.,  and  Mr.  C.  Pollock,  for  the  Appellant. — It  is  not 
in  dispute  but  that  the  Appellant  was  the  authorised  agent  at  Genoa  of  the  Respon- 
dents. We  admit  that  the  Appellant  may  have  departed  from  the  express  instruc- 
tions originally  sent  to  him  in  the  letter  of  the  15th  of  December,  1846,  yet  we 
contend  that  the  Respondents  have,  both  by  their  correspondence  and  conduct, 
fully  ratified  and  adopted  the  contract  made  by  the  Appellant  as  their  agent, 
and  they  are  bound  by  it.  Story,  "  Comms.  on  the  law  of  Agency,"  ch.  ix.  sec.  239 ; 
Code  Civil,  Art.  1998.  Troplong,  Droit  CiriJ  ExpLique,  tit.  "  Du  Mandat."  Art. 
608-10,  12.  Pothier,  Traiti  du  Contract  de  Mandat,  ch.  iii.  (by  Dupin),  4  torn., 
p.  238.  Code  of  Genoa,  Art.  617.  That  being  so,  according  to  all  known  principles 
of  law,  the  Appellant  having  incurred  damages  by  reason  of  his  having  acted  as 
agent  in  defending,  with  his  principal's  consent,  the  action,  he  is  entitled  to  be 
indemnified  against  his  loss  by  the  Respondents,  Code  Civil,  Arts.  1999,  2000.  The 
Appellant's  failure  in  the  action  brought  against  him  in  Genoa  was  solely  caused  by 
the  neglect  of  the  Respondents  in  not  furnishing  him  wi£h  the  necessary  evidence 
to  establish  the  defence  that  the  delay  was  occasioned  by  unavoidable  circumstances. 
Code  Civil,  Arts.  1610,  1611.  The  finding  of  the  Royal  Court  at  Genoa  is  con- 
clusive, and  that  judgment  ought  not  to  have  been  questioned  [195]  in  the  action 
founded  upon  it  by  the  Court  in  Malta.  Tarleton  v.  Tarleton  (4  Mau.  and  Sel.  20), 
Martin  v.  Nicotts  (3  Sim.  458),  Houlditch  v.  Marquis  of  Donegal  (8  Bli.  301  ;  and 
see  authorities  collected,  ib.  p.  351),  Price  v.  Deivhurst  (8  Sim.  302). 

Mr.  W.  H.  Watson,  Q.C..  and  Mr.  W.  Field,  for  the  Respondents. — By  the  terms 
of  the  letter  of  the  15th  of  December,  1846,  the  Respondents  were  to  be  under  no 
responsibility  to  any  one,  by  reason  of  the  non-arrival  of  the  vessel  within  the  given 
time.  That  letter  only  gave  the  Appellant  authority  to  sell  wheat  to  arrive  at  a 
specified  time;  and  if  it  did  not  arrive  at  that  time  the  Respondents  were  not  liable 
in  law  to  Passano.  Johnson  v.  Macdonald  (9  Mee.  and  Wels.  600),  Lovatt  v. 
Hamilton  (5  Mee.  and  Wels.  639),  Stockdale  v.  Dimlop  (6  Mee.  and  Wels.  224).  Even 
if  the  contract  executed  with  Passano  did  not,  by  the  law  in  force  in  Genoa, 
exonerate  the  Respondents  from  all  liability  in  the  event  of  the  non-arrival  of  the 
vessel,  yet  the  Respondents  are  under  no  liability  to  the  Appellant,  whose  duty,  as 
agent,  it  was  to  have  caused  such  a  contract  to  be  executed  as  he  was  instructed 
by  the  letter  of  the  15th  of  December,  1846.  Therefore,  the  Appellant's  liability, 
as  decided  by  the  Courts  in  Malta,  was  created  by  himself  in  his  own  wrong,  and 
gave  him  no  right  of  indemnity  from  the  Respondents.  Again,  too,  he  omitted  to 
carry  the  decision  of  the  Court  at  Genoa,  to  final  appeal,  which  fact  also  discharges 
1  he  Respondents  from  any  liability  under  that  judgment.  But  the  decision  of  the 
Royal  Court  at  Genoa  was  not  binding  as  a  foreign  judgment  at  Malta;  and  the 
Court  [196]  there  should  have  examined  such  judgment,  as  the  judgment  was  in 
itself  erroneous  in  law,  and  not  warranted  by  the  facts  of  the  case.  Johnson  v. 
Macdonald  (9  Mee.  and  Wels.  600).  The  mere  existence  and  production  of  the 
Sentence  of  the  Court  at  Genoa  was  not  sufficient  to  entitle  the  Appellant  to  recover 
against  the  Respondents,  and  the  Court  rightly  held  that  the  extract  from  Registry 
of  the  Sentences  itself  was  no  evidence  of  the  judgment.  The  Appellant  himself, 
in  such  an  action,  could  not  be  examined,  as  he  was  not  a  competent  witness. 
Green  v.  The  New  River  Company  (4  Term.  Rep.  589). 

The  Right  Hon.  T.  Pemberton  Leigh. — Their  Lordships  entertain  no  doubt  upon 
this  case,  either  as  to  the  facts  or  the  law.     It  is  a  simple  case  of  an  action  brought 
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by  an  agent  against  his  principals,  to  recover  the  amount  of  damages  sustained  by 
him  in  a  suit  which  he  defended  on  their  behalf. 

In  order  to  entitle  an  agent  to  recover  from  his  principal,  under  such  circum- 
stances, he  must  show,  first,  that  the  loss  arose  from  the  fact  of  his  agency  ;  secondly, 
that  he  was  acting  within  the  scope  of  his  authority;  and  thirdly,  that  the  fault 
was  not  attributable  to  any  fault  or  ladies  on  his  part.      If  the  Appelhn  stab- 

lish  these  facts,  it  is  plain  that  he  is  entitled  to  recover,  as  there  is  no  reason  to 
doubt  that  the  Sardinian  law  in  this  respect  is  the  same  as  the  law  of  all  other 
civilised  countries. 

Now,  it  is  not  disputed  that  the  Appellant  was  the  agent  of  the  Respondents, 
and  was  authorised  by  them  to  enter  into  some  contract  ;  nor  is  it  disputed  that  the 
contract  was  not  performed  by  the  Respondents,  [197]  and  thai  the  Appellant  has, 
in  consequence  of  such  non-performance,  been  defeated  in  the  action  :  but  it  i> 
said  that  the  Appellant  has  failed  to  establish  that  he  was  acting  within  th<  scope 
of  his  authority.  It  appears  that  the  contract  was  founded  on  the  letter  of  in- 
structions of  the  15th  of  December,  1846,  which  letter  it  is  contended  boii-  t!ii-  con- 
struction, that  it  gave  authority  to  sell  wheat  "  to  arrive  "  at  a  certain  time,  and  that 
if  it  should  not  arrive  by  the  specified  time  the  Respondents  were  not  to  be  liable. 
No  such  construction,  however,  can  be  put  upon  the  letter.  Then  it  is  contended 
that  by  the  subsequent  clause  of  the  letter,  the  Respondents  had  provided  that  in 
no  event  were  they  to  be  responsible.  But  the  letter  contains  no  such  provision. 
It  guards  the  Respondents  against  liability  if  the  vessel  should  not  arrive  by  the 
specified  time,  "through  unforeseen  circumstances  "  :  by  which  they  mean,  as  ex- 
pressed in  the  postscript,  "  that  there  may  be  no  liability  on  our  part  to  deliver, 
should  any  accident  happen  to  the  vessel,  or  from  uncontrollable  events  "  :  the  inten- 
tion being  that  if,  from  the  thousand  accidents  which  might  happen  not  within  the 
control  of  man,  they  were  prevented  from  performing  their  engagement,  they  were 
not  in  consequence  to  be  liable.  The  Appellant  sends  a  copy  of  the  contract  to  the 
Respondents,  and  after  it  has  been  signed  sends  another  copy,  and  directs  attention 
to  some  points  wherein  it  differed  from  their  instructions.  They  might  then  have 
repudiated  the  contract  if  they  thought  fit,  but  they  did  no  such  thing. 

Then  it  is  said  they  did  not  understand  what  the  effect  of  the  contract  was. 
as  they  were  unacquainted  with  the  law  of  Sardinia:  but  the  question  really  has 
[198]  nothing  to  do  with  Sardinian  law,  and  whether  they  understood  the  effect 
of  the  contract  or  not  :  the  contract  was  their  own.  and  they  were  as  much  bound  by 
it  as  if  they  had  signed  it  themselves.  Again,  it  is  urged  that  the  Appellant  so  mis- 
conducted himself  in  this  transaction  that  he  incurred  a  loss  which  ought  not  to  be 
thrown  upon  the  Respondents.  But  what  does  he  do  when  he  is  first  threatened  with 
an  action,  from  the  vessel  not  arriving  in  the  month  of  June.'  Why,  he  writes  to 
the  Respondents,  tells  them  that  he  is  threatened  with  an  action,  and  asks  them  to 
transfer  the  conduct  of  it  to  some  one  else.  This  he  does  in  his  letter  of  the  5th  of 
July,  1847  (ante  [10  Moo.  P.C.],  p.  180). — [The  learned  Judge  here  read  the  letter. 
and  proceeded.] — This  shows  that  he  treated  it  as  their  action,  and  that  if  he  de- 
fended the  action,  he  would  defend  it  for  them.  What  answer  do  they  send  to  this.' 
Do  they  say,  "This  is  no  action  of  ours"  !  No.  They  reply  as  follows: — "  Pas- 
sano's  pretensions  respecting  the  difference  in  price  are  of  no  real  weight  in  the 
face  of  our  letter  of  the  loth  December,  1846,  by  which  we  authorised  you  to  sell, 
and  in  the  face  of  the  contract  stipulated,  to  which  you  will  please  refer.  Every- 
thing has  been  done  by  ourselves,  as  well  as  by  the  Captain  and  the  house  at  Berdi- 
anski,  to  the  intent  that  this  vessel  and  cargo  should  reach  you  by  the  stipulated 
time.  Should,  therefore,  Signor  Passano  be  disposed  to  cause  expenses  at  the 
'  ribunal  unjustly,  he  is  his  own  master.  In  that  case  you  will  inform  and  tell  him, 
if  necessary,  that  we  shall  send  you  a  document  on  the  subject  "  (ante  [10  Moo.  I'. C.J, 
p.  182).  Here  we  find  a  complete  adoption  of  the  contract  by  the  Respond*  nts,  and 
a  recognition  [199]  on  their  part  that  the  action  was  substantially  bro  inst 

themselves. 

On  the  6th  of  August,  1847,  the  action  was  commenced  by  Passano.     The  Appel- 
lant pleaded  the  terms  of  the  contract,  and  denied  that  it  was  owing  t<  gleet 
of  the  sellers  that  the  vessel  did  not   arrive  within  the  prescribed  time: 
quently  put  in  two  additional  pleas.     On  the  22nd  of  December,  in  that  year,  the 
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cause  came  on  for  decision,  and  the  decree  of  the  Tribunal  of  Commerce,  so  far  from 
being  an  adverse  one  to  the  Respondents,  was,  in  the  opinion  of  the  parties,  directly 
adverse  to  Passano.  On  the  same  day  the  Appellant  writes  as  follows: — "I  have 
already  told  you  Signor  Passano  brought  an  action  against  me,  in  order  to  see  me 
condemned  to  make  good  on  your  account  the  damages  for  not  having  delivered 
him  in  time  the  cargo  of  wheat  by  The  Geniu,  that  is  to  say,  in  all  June.  This  very 
dav  the  Tribunal  decided  that  I  should  pay  nothing,  but  only  prove  that  the  vessel 
was  detained  at  Berdianski  by  bad  weather,  and  that  the  cargo  was  ready  on  the 
arrival  of  the  vessel  there.  I  think  that  when  Passano  is  satisfied  of  the  fact  he 
will  not  insist  any  more.  I  shall  not  do  anything  without  your  advice."  Do  the 
Respondents  complain  of  the  course  taken  by  the  Apf>ellant  in  this  matter?  No 
such  thing;  it  is  not  pretended  that  they  at  any  time  complained  till  they  were 
called  upon  to  pay  him  that  which  they  ought  to  have  paid  him  at  once. 

Passano  was  dissatisfied  with  this  decree,  and  further  evidence  was  gone  into. 
During  the  interval  between  the  years  1847  and  1849,  when  the  cause  came  on  for 
final  adjudication,  there  was  a  good  deal  of  eor-[200]-respondence  between  the 
parties.  The  Respondents  undertook  to  procure  evidence  to  show  that  the  delay  in 
the  arrival  of  The  Genio  arose  from  circumstances  beyond  their  own  control.  How- 
ever, they  produced  no  satisfactory  evidence,  and  on  the  25th  of  June,  1849,  judg- 
ment was  given  against  the  Appellant,  It  appears  from  a  letter  of  the  Respondents 
of  the  6th  of  August,  1849,  that  the  Appellant  had  been  continually  writing  to  them 
on  the  various  steps  taken  by  him  in  the  progress  of  the  cause.  In  1851,  the  decree 
of  the  25th  of  June,  1849,  by  the  Tribunal  of  Commerce,  was  affirmed  on  appeal  by 
the  Royal  Court  of  Genoa.  It  is  clear,  therefore,  that  in  all  these  proceedings  the 
Appellant  was  acting  as  agent  on  behalf  and  with  the  authority  of  the  Respondents  ; 
that  if  he  exceeded  their  instructions,  such  excess  (if  any)  was  waived;  that  the 
'contract  entered  into  was  ratified  by  them;  that  there  was  due  communication  to 
them  of  all  that  transpired ;  that  they  never  complained  of  the  part  which  the  Appel- 
lant had  taken  ;  that  they  undertook  to  furnish  him  with  the  necessary  evidence,  and 
that,  failing  to  do  so,  an  adverse  decree  was  pronounced.  If  so,  the  Appellant  has 
made  out  all  that  is  necessary  to  establish  his  claim. 

It  is  said  that  the  Sentence  of  the  Court  at  Genoa  was  erroneous  in  law,  but  this 
is  immaterial;  nor  is  it  material  to  consider  the  effect  of  a  Sentence  of  a  foreign 
Court  on  the  Court  at  Malta.  Be  that  Sentence  right  or  wrong,  the  Appellant 
thereby  sustained  a  heavy  loss  on  behalf  of  the  Respondents,  and  they  must  bear  the 
consequences. 

Their  Lordships  regret  that,  in  a  case  so  clear  in  law  and  in  justice,  the  Appel- 
lant should  so  long  have  been  kept  out  of  the  money  to  which  he  was  un-[201]- 
doubtedly  entitled.  The  Respondents,  wdien  first  called  upon  to  pay  it,  turn  round 
and  repudiate  the  transaction,  which  was  neither  fair  nor  honourable.  This  re- 
pudiation lias  been  maintained  by  the  two  Courts  at  Malta,  and  their  Lordships 
regret  that  such  Sentences  should  ever  have  been  pronounced.  They  must  advise 
Her  Majesty  that,  the  judgments  of  both  these  Courts  ought  to  be  reversed;  that  the 
amount  of  damages  be  ascertained  and  paid  by  the  Respondents,  together  with 
interest  thereon  from  the  time  when  judgment  was  entered  in  the  Court  of  Genoa, 
and  that  all  the  costs,  both  of  the  Courts  at  Malta  and  those  of  this  appeal,  be  paid 
by  them  likewise. 

[Mews'  Dig.  tit.  PRINCIPAL  AND  AGENT;  I.  D.  11.  Right  of  Agent  to  Indemnity 
against  Loss.  On  point  (i.)  as  to  ratification  of  act,  cf.  Bristow  v.  Whitmore, 
1861,  9  H.L.C.  391  ;  Keay  v.  Femuick,  1876,  1  C.P.D.  745  ;  (ii.)  as  to  amount  of 
damages,  cf,  ///  rt  Wells,  L895,  72  L.T.  35!):  The  James  Seddon,  1866,  L.R. 
1  Ad.  and  E.  62. j 
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ON  APPEAL  FROM  THE  VICE-ADMIRALTY  COURT  OF  SAINT  BELENA. 

THOMAS  HARRISON  and  THOMAS  ROGERSON,— Appellants;  OUR  SOVEREIGN 
LADY  THE  QUEEN,  THOMAS  MILLER,  and  Others,— Respondents  * 
[Nov.  29,  30,  L862;  Feb.  8,  1856]. 

The  "  Levis   Lank." 

A  vessel  employed  on  the  coast  of  Africa,  in  the  palm  oil  trade,  belonging  to 
British  owners  residenl  in  England,  was  seized  by  a  British  cruiser,  on  the 
ground  of  having  false  papers  on  board,  and  being  otherwise  fitted  up  for  the 
purposes  of  the  Slave  trade.     The  Commander  Bent  the  captured  vessel  with 

a  prize  crew  to  Saint  Helena  for  condemnation.  The  master,  mate,  and 
crew,  being  compelled  by  the  captors  to  go  on  hoard  the  cruiser,  did  not 
accompany  the  vessel  to  Saint  Helena.  The  Vice-Admiralty  Court  at  Saint 
Belena  condemned  the  vessel  as  being  engaged  in  the  Slave  trade,  contrary 
to  the  Statute,  2nd  and  3rd  Vict.,  c.  73.  The  proceedings  in  that  Court  were 
i  c-parte,  no  one  being  present  to  represent  the  owners,  who  were  not  informed 
of  the  seizure  or  subsequent  condemnation  till  some  months  afterwards,  when 
they  asserted  an  appeal  to  the  Q^ueen  in  Council.  In  these  circumstances,  a 
libel  on  their  behalf  was  admitted  in  the  appellate  Court. 

Upon  appeal:  Held  by  the  Judicial  Committee  (reversing  the  Sentence  of  con- 
demnation),— 

First.  That  the  seizure  was  unwarranted,  there  being  no  probable  grounds  to 
justify  a  careful  Commander  making  such  a  seizure:  and  the  vessel  decreed 
to  be  restored,  with  costs  and  damages  [10  Moo.  P.C.  212]. 

Second.  That  the  proceedings  relating  to  the  condemnation  were  wholly  irre- 
gular, as  the  captor  was  bound  by  the  Admiralty  Instructions  (Sec.  i..  Art.  2  1  I 
to  have  sent  #the  chief  mate,  supercargo,  or  boatswain,  with  the  captured 
vessel,  for  the  purpose  of  giving  evidence ;  and  that  as  the  captor  took  them 
away  and  prevented  them  giving  evidence,  the  condemnation  was  in  conse- 
quence wrong  [10  Moo.  P.C.  210,  211]. 

The  Order  in  Council  reversed  the  sentence  of  the  Court  at  Saint  Helena,  with 
"  costs,  charges,  losses,  damages,  detriments,  demurrages,  and  expenses."' 
Held  :  that  as  it  appeared  that  there  was  an  error  in  the  Registrar's  office 
in  preparing  the  report  containing  such  directions,  upon  which  the  Order 
in  Council  was  framed,  and  as  it  was  contrary  to  the  practice  of  the  Court 
to  allow  consequential  damages,  the  Ordei  in  Council  must  be  construed  to 
mean  "  restitution  with  costs  and  damages,"  and  a  report  of  the  Registrar 
and  Merchants  rejecting  a  claim  for  consequential  damages  confirmed 
[10  Moo.  P.C.  222  et  seq.]. 

This  was  an  appeal  from  a  decree  of  the  Vice-Admiralty  Court  at  Saint  Helena, 
brought  by  the  [202]  Appellants,  the  owners  of  a  vessel  called  The  Levin  l.<ntk  and 
cargo  laden  therein,  against  Her  Majesty  the  Queen,  and  Thomas  Miller,  the  Com- 
mander, and  the  officers  and  crew  of  the  Sloop  of  war  Ranger,  the  seizors  of 
The  Levin  Lank  and  cargo,  for  an  alleged  infraction  of  the  provisions  of  the  Statute, 
2nd  and  3rd  Vict.,  c.  73,  for  the  suppression  of  the  Slave  trade. 

The  facts  of  the  case  out  of  which  this  appeal  arose  were  as  follows:  — 
The  Appellants,  merchants  at  Liverpool,  were  for  many  years  extensively  en- 
gaged in  importing  palm  oil  from  the  coast  of  Africa  into  the  port  of  Liverpool. 
and  were  the  owners  of  several  vessels,  some  of  large  burthen,  engaged  in  that  trade. 
For  the  purposes  of  [203]  their  trade  they  had  a  factory  at  Benin,  on  the  coast  of 
Africa,  under  the  superintendence  of  a  resident  agent,  wherein  the  oil  was  collected 
for  shipment  :  but  there  not  being  sufficient  depth  of  water  over  the  bar  of  the  Benin 

*  Present  :  The  Right  Hon.  Dr.  Lushington,  the  Bight  Hon.  Lord  Cran worth, 
the  Bight  Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan, 

and  the  Bight  Hon.  Sir  John  Patteson. 
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river  for  ships  of  any  burthen  to  pass  when  fully  laden,  it  was  customary  for  such- 
vessels  to  'loss  the  bar  partly  laden,  and  anchor  outside  the  bar,  when  the  remainder 
of  their  cargoes  was  conveyed  to  them  in  open  boats,  it'  the  weather  permitted,  and 
if  not,  in  a  vessel  of  small  burthen,  especially  provided  and  used  for  that  purpose. 
In  the  mouth  of  April.  18l'.»,  The  Levin  Lank,  an  American  schooner  of  ninety-three 
tons  American  measurement,  which  had  shortly  before  arrived  at  Benin,  was  pur- 
chased by  the  Appellants'  agent  there  to  serve  as  a  tender,  in  lieu  of  one,  called 
The  Maria  Louisa,  which  was  then  supposed  to  have  been  lost;  there  being  at  such 
time  several  vessels  belonging  to  the  Appellants'  firm  waiting  outside  the  river  to 
complete  their  cargoes  of  palm  oil,  and  which  the  state  of  the  weather  rendered 
it  impossible  to  have  conveyed  to  them  in  open  boats,  and  The  Levin  Lank  was 
employed  in  such  service. 

The  fact  of  the  purchase  was  communicated  by  the  Appellants'  agent  to 
Lieutenant  Forbes,  then  at  Benin,  in  command  of  Her  Majesty's  Brigantine  Bonetta. 
who  inspected  her  papers,  including  her  American  register  and  the  other  official 
documents  wherewith  she  had  cleared  from  Baltimore,  and  who  thereupon  gave  her 
a  pass  m  the  following  words:  "This  is  to  certify  to  all  it  may  concern,  that 
I  have  this  day  visited  the  purchase  (ex  American)  schooner  Levin  Lank,  Richard 
Euclid  Tyrell,  master.  1  am  of  opinion  [204]  that  she  is  a  legal  trader,  wherefore 
I  give  to  the  said  master,  or  other  the  owners'  agent  may  place  in  command,  this 
warrant  in  the  absence  of  higher  authority,  to  enable  him  to  proceed  with  orders 
from  the  owners'  agent  at  this  port  to  any  of  the  trading  ports  on  the  coast  of 
Africa." 

On  the  5th  of  January.  1850,  The  Levin  Lank  was  despatched  in  charge  of 
Joseph  Tuzo,  her  then  master,  to  Aeera,  for  the  purpose  of  bringing  therefrom  work- 
men and  materials  for  the  repair  of  The  Maria  Louisa,  which  had  been  recovered. 
though  in  a  dangerous  state,  and  was  then  lying  on  the  beach  at  Benin.  Her  crew- 
consisted,  besides  the  master,  of  Clements,  the  mate,  and  a  seaman  named  Wallman 
(who  had  belonged  to  the  steam-sloop  Hecla,  but  had  been  sent  by  her  commander  to 
serve  on  board  The  Lerin  Lank),  together  with  seven  Kroomei^and  one  Benin  boy. 
She  had  no  cargo  on  board,  with  the  exception  of  twenty  casks  of  palm  oil,  and 
it  did  not  appear  that  she  had  any  article  on  board  which  could  have  rendered  her 
suspicious  as  a  slaver.  She  had  no  open  gratings,  but  closed  hatches;  neither  were 
there  any  notches  cut  in  the  combing  of  the  hatchways,  for  the  purpose  of  fitting 
gratings  or  open  hatches  ;  no  divisions  or  bulkheads  (save  one  to  the  cabin  and 
part  of  one  to  the  forecastle),  no  planks  on  board,  or  shackles  or  bolts,  and  only 
two  pair  of  handcuffs,  of  the  description  usually  found  in  merchant  vessels  for  the 
restraint  and  correction,  if  necessary,  of  any  of  the  crew.  She  had  only  five  casks 
of  water,  containing  in  the  whole  600  gallons  ;  no  more  empty  casks  or  mess  tubs 
than  actually  required  for  the  crew  ;  no  boiler  or  cooking  apparatus  (with  the  excep- 
[205]-tion  of  a  small  caboose,  only  large  enough  to  cook  for  half  of  the  crew  at 
a  time)  ;  one  tierce  of  beef  :  only  one  bag  of  rice,  holding  about  200  lbs.  ;  600  yams 
and  about  20  lbs.  of  bread  ;  being  in  the  whole  not  more  food  than  was  necessary 
for  the  use  of  her  crew.  She  arrived  at  Aeera  on  the  15th  of  January,  having 
been  boarded  on  the  8th  of  that  month  by  brig  tvmgfisher.  The  six  casks  of  palm 
oil  were  landed  and  sold  to  Mr.  Bannerman,  a  magistrate  and  merchant  at  Aeera, 
to  pay  for  the  Schooner's  expenditure  at  that  place.  On  the  19th,  the  day  she  left 
Aeera  for  Benin,  six  empty  casks  (in  the  room  of  the  six  with  oil,  sold  to  Mr.  Ban- 
nerman on  the  17th),  and  four  dozen  ducks,  two  dozen  turkeys,  and  sundry  small 
articles  which  had  been  purchased  at  Aeera,  were  put  on  board  the  schooner,  and 
she  shipped  there  three  coopers  and  two  others,  to  act  as  cook  and  steward  re- 
spectively, for  whom  passes  had  been  obtained  by  the  Governor,  as  also  a  certificate 
for  the  six  casks  from  Bannerman  ;  and  at  the  time  of  The  Levin  Lank  leaving 
Aeera  two  only  of  her  five  water  casks  contained  water,  the  beef  had  been  reduced 
to  half  a  cask,  and  the  rice  to  half  a  bag"  only  a  few  of  the  yams  remained;  there 
were  only  six  bushels  of  corn  and  two  loaves  of  sugar  on  board  ;  and  no  more  fire- 
wood than  was  sufficient  for  two  days'  consumption.  On  the  next  day,  the  20th  of 
January,  The  Ranger,  Thomas  Miller,  Commander,  came  alongside  The  Levin  Lank 
with  the  first  lieutenanl  and  purser,  who  boarded  her,  and  to  whom  were  shown  all 
her  papers,  and  they  left  her  and  returned  to  their  vessel.      On  the  next  day,  Com- 
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mander  Miller,  accompanied  by  the  master  and  carpenter  of  The  Ranger,  again 
[206]  boarded  her.  and  seized  and  put  a  prize  crew  on  board  of  her,  removing 
therefrom  to  The  Banger  the  seven  Kroomen  and  five  persons  who  had  been  shipped 

at  Aeera ;  and  having  rilled  the  three  empty  water  casks  on  board  The  Levin  Lank 
with  water  from  The  Ranger,  and  supplied  her  with  firewood,  despatched  her  with 
Tuzo,  Clements,  Wallman,  and  the  Benin  hoy  for  Saint  Helena.  The  officer  in 
charge  of  The  Levin  Lank  missed  Saint  Helena,  and  being  short  of  provisions,  bore 
up  on  the  Huh  of  March  to  return  to  The  Ranger,  and  fell  in  with  her  on  the  21st  of 
that  month.  On  the  22nd,  The  Levin  Lank  was  again  despatched  for  Saint  Helena 
with  Walbnan,  who  had  volunteered  as  a  common  seaman  on  board  The  Ranger, 
but  without  either  Tuzo,  Clements,  or  the  Benin  hoy,  who  had  been  all  compelled 
to  quit  her  by  reason  of  Commander  Miller  having  refused  to  supply  them  with 
provisions  for  the  voyage. 

On  the  arrival  of  The  Levin  Lank  at  Saint  Helena,  proceedings  were  instituted 
in  the  Vice-Admiralty  Court  there  against  her  and  her  cargo,  as  having  been  at 
the  time  of  seizure  equipped  for  and  engaged  in  the  Slave  trade.  It  appeared  that 
the  owners  of  The  Levin  Lank  had  no  knowledge  of  the  seizure,  and  there  was  no 
one  in  the  Island  to  represent  them,  consequently  no  appearance  or  claim  was 
given  in  on  their  behalf,  and  they  were  not  represented  in  the  suit.  The  only  evi- 
dence in  support  of  the  condemnation  was  the  affidavit  of  Tarraway,  the  master's 
assistant  of  The  Ranger,  as  to  the  fitting  up  of  The  Levin  Lank. 

By  the  decree  of  the  Vice-Admiralty  Court  of  Saint  Helena,  dated  the  ."Kith  of 
May.  L850,  The  [207]  Levin  Lank  and  her  cargo  were  condemned  as  prize  to 
Her  Majesty,  as  having  been  at  the  time  of  the  seizure  thereof  equipped  and  engaged 
in  the  Slave  trade,  contrary  to  the  provisions  of  the  Statute,  2nd  and  ."3rd  Viet., 
c.  To",  and  that  Court  decreed  that  the  cargo  should  he  sold,  and  the  vessel  (not  being 
taken  into  Her  Majesty's  service)  should  be  broken  up  and  be  entirely  demolished, 
and  the  materials  thereof  publicly  sold  in  separate  parts,  as  by  law  in  such  case 
provided. 

In  pursuance  of  this  decree,  The  Levin  Lank  was  broken  up,  and  the  materials 
thereof,  together  with  her  cargo,  having  been  sold,  the  netl  proceeds  arising  there- 
from amounted  to  the  sum  of  £88  Is.   7d. 

Upon  the  fact  of  the  seizure  of  The  Levin  Lank,  and  her  subsequent  condemna- 
tion, being  known  to  the  Appellants,  they  asserted  an  appeal  and  gave  in  a  claim 
for  the  vessel  and  cargo,  which  claim  was  supported  by  an  affidavit  of  the  Appel- 
lants, which  verified  the  foregoing  statement.  A  libel  of  appeal  was  given  in 
On  their  behalf,  which  pleaded  facts  to  the  same  effect.  This  libel  was  admitted 
by  the  Respondents  without  opposition.  Three  witnesses  were  examined  by  the 
Appellants  upon  the  libel,  consisting  of  the  agent  at  Benin,  and  the  master  and 
mate  of  The  Levin  Lank.  Their  evidence  established  the  fact  of  the  purchasing 
of  the  vessel  and  the  service  she  was  employed  in,  and  of  the  seizure.  No  COUnter- 
plea  was  given  in  on  the  part  of  the  Respondents,  and  their  case  rested  chiefly  on  the 
affidavit  of  Tarraway  in  the  Court  below,  the  averments  in  whose  affidavit  tending 
to  impugn  the  character  and  employment  of  The  Levin  Lank  were  nega-[208]-tived 
by  the  witnesses  produced  on  the  part  of  the  Appellants. 

The  appeal  was  argued  by  Mr.  Holt,  Q.C.,  and  l>r.  Addams,  for  the  Appellants; 
and  The  Queen's  Advocate  (Sir  John  Harding),  and  the  Attorney-General  (Sir 
Frederic  Thesiger),  for  the  Respondents. 

Their  Lordships  called  upon  the  Respondents  to  support  the  decree  of  the  Court 
below. 

The  Queen's  Advocate  insisted,  that  the  evidence  of  the  character  of  the 
was  not  satisfactory.  The  Union  (1  Hagg,  Adm.  Rep.  32),  there  being  no  ship  papers 
on  board,  do  log-book  or  manifest,  as  required  by  Maritime  law,  Abbott  "On  Ship- 
ping," p.  330  (6th  Edit.).  The  papers  found  on  board  belonging  to  another  vessel, 
and  the  suspicions  raised  by  her  having  three  coopers  on  board,  Lying  dose  to  a 
notorious  slave  coast,  and  sailing  under  American  colours,  justified  the  seizure. 
*  At  the  conclusion  of  his  address,  judgment  was  delivered,  as  fellows,  by 

The  Right  Hon.  Dr.  Lushington. — The  Appellants  in  this  case  are  merchants, 
and  pray  to  have  the  ship  restored  with  costs  and  damages.     The  original  seizure 
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took  place  on  the  ground,  that  this  vessel  had  false  papers,  and  was  engaged  in  the 
slave  trade  on  the  coast  of  Africa. 

It  appears  that  The  Levin  Lank  was  a  vessel  of  small  burthen  of  about  !>•">  tons, 
equipped  at  the  port  of  Baltimore,  ami  employed  in  carrying  on  trade  in  [209]  palm 
oil.  and  that  the  Appellants  have  a  factory  at  Benin,  on  the  eoast  of  Africa,  She 
had  American  papers  on  board  her.  and  some  discussion  was  raised  at  the  Bar,  that 
at  the  time  of  the  seizure  these  papers  were  false,  and  belonged  to  another  vessel. 
If  she  was  improperly  furnished  with  these  documents,  it  is  clear  that  that  circum- 
stance alone  would  not  justify  the  captors  in  the  course  of  proceedings  they  adopted. 
Now.  it  appears,  passing  by  for  the  present  moment  the  evidence  in  the  cause,  that 
the  ship  was  boarded  by  Her  Majesty's  sloop  Ranger,  commanded  by  Commander 
.Miller:  and  he  having  examined  the  vessel,  thought  tit,  on  the  ground  of  absence 
of  papers  on  hoard  the  vessel,  to  cause  her  to  be  seized,  and  sent  to  Saint  Helena 
for  condemnation.  The  seizure  took  place  in  the  month  of  January,  1S50,  off  the 
coast  of  Africa, 

The  ship  papers  were  shown,  and  examined  by  Commander  Miller,  and  among 
them  a  pass  by  the  commanding  officer  of  Her  Majesty's  ship  Bonetta,  which  was  in 
these  words. — [Tlie  learned  Judge  here  read  the  pass  {ante  [10  Moo.  P.C.],  p.  203).  J 
— Independently  of  this  document  and  the  other  papers,  the  vessel  underwent  an 
examination  :  and  Commander  Miller  was  not  deterred  by  these  papers  from  adopt- 
ing the  measures  which  were  subsequently  taken  by  him.  By  his  orders  the  Kroomen 
and  five  other  of  the  crew  were  taken  out  of  The  Levin  Lank  and  sent  on  board 
The  Ranger,  and  The  Levin  Lank,  with  the  master,  mate,  a  common  seaman  named 
Wallman,  and  a  Benin  boy  on  board,  was  despatched  to  Saint  Helena.  The  vessel 
had  to  put  back  for  want  of  provisions,  and  having  fallen  in  with  The  Ranger,  the 
[210]  master  and  mate  were  taken  out  of  The  Levin  Lank  and  put  on  board 
The  Ranger,  and  The  Levin  Lank  with  a  prize  crew  again  sent  to  Saint  Helena, 
without  any  person  whatever  belonging  to  her  on  board  to  represent  the  interest 
of  the  owners ;  the  only  person  being  the  common  seaman,  who  had  volunteered 
and  become  a  seaman  on  board  The  Ranger.  These  facts  appear  in  the  affidavit 
of  the  owners,  and  are  not  disputed.  I  must  observe,  upon  a  careful  perusal  of  that 
affidavit,  that  it  is  positively  sworn,  that  the  master  aud  mate  were  compelled  to 
quit  The  Levin  Lank  by  the  positive  refusal  of  Commander  Miller  to  supply  them 
with  provisions  for  the  voyage.  It  is  however  unnecessary  to  enter  minutely  into 
that  fact,  as  there  is  no  doubt  that  the  master  was  prevented  from  going  with  the 
vessel  to  Saint  Helena  by  some  means  or  other.  Now,  it  was  clearly  the  duty  of 
Commander  Miller  to  have  sent  them  with  The  Levin  Lank  for  the  purpose  of  giving 
evidence  in  the  Court  at  Saint  Helena,  because  the  Admiralty  Instructions  in  this 
respect  are  plain  and  positive,  that  when  a  vessel  is  taken,  two  persons  at  least  of 
her  crew  ought  to  be  taken  with  the  ship  to  give  evidence  for  the  owners,  of  its  legal 
character.  As  it  happened  in  this  case,  there  was  no  person  whatever  to  represent 
the  owners  at  Saint  Helena,  and  the  result  was,  that  the  condemnation  took  place 
as  a  mere  matter  of  form.  It  is  well  known  that  in  strict  conformity  with  the 
Instructions  in  cases  of  seizure  for  alleged  infraction  of  the  Slave  Trade  Act,  there 
is  a  positive  direction,  that  two  persons  at  least  of  her  crew  must  be  sent,  together 
with  the  vessel,  to  be  produced  before  the  Court,  as  necessary  witnesses  in  every  case, 
and  one  of  those  persons  should  [211]  be  the  chief  mate,  supercargo,  or  boat- 
swain (a)  ;  and  that  course  has  not  been  followed  by  the  captor  in  this  case. 

Now,  these  facts  were  not  before  the  Court  below,  the  only  evidence  before  that 
Court  being  an  affidavit  by  one  of  the  seizors.  Of  course  there  could  be  no  oppor- 
tunity for  the  owners  or  their  agent  in  the  Island  to  put  in  any  claim  for  restoration, 
but  as  soon  as  the  facts  came  to  their  knowledge  they  asserted  an  appeal  from  such 
sentence  of  condemnation.  The  general  statement  contained  in  the  affidavit  filed  on 
behalf  of  the  owners  in  support  of  the  claim,  is,  that  they  had  been  very  extensively 
engaged  in  importing  palm  oil  from  the  coast  of  Africa  to  Liverpool,  which  trade  is 
carried  on  to  a  very  great  extent  ;  that  they  had  a  large  factory  at  Benin  on  that, 
coast,  with  a  resident  agent ;  where  the  oil  was  collected  and  the  casks  for  containing  it 

(a)  Instructions  for  the  guidance  of  Her  Majesty's  naval  officers  employed  in  the 
suppression  of  the  Slave  Trade,  Sec.  I.,  Art.  21.     (181  I.) 
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coopered  ;  that  inasmuch  as  there  was  not  above  ten  feet  of  water  over  the  bar  of  the 
Benin  river,  vessels  of  large  tonnage  were  obliged  to  cross  tin-  liar  partly  laden,  and 
then  to  anchor  outside  of  it.  and  take  in  the  rest  of  the  cargo  in  open  boats  ;  that  the 
Appellants  bought  The  /,'  vi/n  Lank  to  serve  as  a  tender,  and  that  she  was  BO  employed 
at  the  time  of  the  seizure;  and  the  affidavit  then  goes  on  to  say,  that  there  was  no- 
thing suspicious  on  board  the  vessel  to  justify  the  seizure,  and  thai  the  master  and 
mate  were  obliged  to  leave  the  ship  by  the  positive  refusal  of  Commander  Miller  to 
supply  them  with  provisions. 

It  has  been  very  properly  argued  by  Her  Majesty"s  [212]  Advocate,  that  the  vessel 
had  more  coopers  and  carpenters  than  her  size  could  justify,  and  a  want  of  papers. 
Now,  supposing  that  fad  to  be  so,  it  really  appears  to  their  Lordships  that  it  is  not  of 
any  serious  importance  when  tin-  nature  of  the  trade  the  vessel  was  employed  in  is 
considered.  She  was  employed  on  the  coast  of  Africa,  partly  as  a  trader  and  partly 
as  a  tender,  and  it  cannot  be  expected  in  a  small  vessel  of  this  kind  that  they  had  all 
the  usual  and  necessary  papers. 

Now,  taking  all  the  facts  of  this  case  into  consideration,  it  really  does  appear, 
without  going  further  into  the  evidence,  that  there  was  not  only  no  just  ground  for 
the  seizure,  but  that  there  was  no  probable  ground  for  warranting  a  careful  man 
making  a  seizure.  The  only  decree  their  Lordships  can  make  is,  that  the  decree 
below  be  reversed  and  the  vessel  restored,  with  costs. 

By  their  Lordships'  report,  dated  the  30th  of  November,  1852,  which  was  con- 
firmed by  an  Order  in  Council,  dated  the  28th  of  December,  1852,  the  sentence  of 
the  Court  below  was  reversed,  the  principal  cause  retained,  and  the  schooner  and 
cargo  ordered  to  be  restored,  or  the  value  thereof  paid  to  the  Claimants,  the  owners 
thereof;  and  it  was  ordered  that  Thomas  Miller,  the  Commander,  and  the  rest  of  the 
officers  and  crew  of  The  Hanger,  should  lie,  and  they  were  thereby  condemned  in  all 
"  costs,  charges,  losses,  damages,  detriments,  demurrages  and  expenses,"  which  might 
have  arisen  by  reason  of  the  seizure  and  detention  of  the  schooner  and  cargo. 

Upon  this  Order  there  was  the  ordinary  reference  [213]  to  the  Registrar  and 
Merchants  to  report  the  amount  in  the  usual  form. 

It  was  not  till  the  22nd  of  April.  1855,  lhat  the  Appellants  brought  in  their  claim 
for  costs,  charges,  losses,  and  consequential  damages,  which  claim  amounted  in  the 
whole  to  the  sum  of  £20,408  0s.  5d.  The  Registrar  and  Merchants  allowed  the  sum 
of  £1593  9s.  lOd.  only,  rejecting  the  claim  for  consequential  damages  with  the 
various  items  comprised  therein.  These  items,  with  the  reasons  for  their  disallow- 
ance, were  set  forth  by  the  Registrar  in  his  report,  which  report,  after  stating  the 
fads  relating  to  the  seizure,  the  proceedings,  and  the  decree  of  their  Lordships  re- 
versing the  sentence  of  the  Court  at  Saint  Helena,  proceeded  thus:  "  The  first  ques- 
tion  that  has  been  raised  is.  as  to  the  extent  of  the  damages  to  which  the  captors  are 
liable  under  this  decree,  and  whether  they  are  bound  to  make  good  not  only  the 
losses  directly  occasioned  by  the  capture  and  detention  of  The  Levin  Lank  and  her 
cargo,  but  those  also  indirectly  arising  therefrom,  and  which  are  commonly  called 
'  consequential  damages.'  The  Messrs.  Harrison  state,  that  soon  after  the  capture  of 
The  Levin  Lank,  several  of  their  vessels  arrived  at  the  mouth  of  the  Benin  river  to 
take  in  palm  oil;  that  they  had  abundance  of  oil  at  the  factory,  but  were  obliged, 
in  consequence  of  the  loss  of  The  Levin  Lank,  to  ship  the  casks  at  great  risk  in  small 
open  boats  of  the  country,  and  that  their  vessels  were  in  consequence  detained  for  a 
considerable  time  :  and  they  claim  compensation  both  for  the  damage  of  their  vessels 
and  for  the  loss  which  they  conceive  they  have  sustained  by  the  depreciation  in  the 
market  at  Liverpool  of  the  price  of  palm  oil.  between  the  time  when  the  cargoes 
might  have  been  [214]  delivered  there,  had  The  Levin  Lank  not  been  taken  from 
them,  and  the  time  when  the  cargoes  were  actually  delivered.  They  also  state  that 
some  articles  of  merchandize,  which  were  a  mere  drug  at  some  of  their  settlements, 
would  at  the  same  time  have  fetched  a  high  price  at  another,  and  that  had  they  had 
The  Levin  Lank  at  their  disposal  they  would  have  realised  \eiv  large  profits  by  con- 
veying in  her  the  goods  to  those  settlements  where  they  were  most  needed,  and  thev, 
therefore,  claim  compensation,  not  only  for  losses  actually  sustained,  but  for  the 
profits  which  they  were  prevented  from  making  by  the  loss  of  The  Levin  Lank.  They 
claim,  in  fact,  for  losses  of  this  description  from  the  time  of  the  capture  of  The 
Levin    Lank   until   the   .'.1st    day  of  October.    L852,   when    another  tender   called   The 
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Visitor,  which  had  been  purchased  by  them  and  sent  out  from  this  country,  ulti- 
mately arrived  at  Benin  to  supply  the  place  of  The  Levin  Lank.  Such  is  the  general 
character  of  Messrs.  Harrison's  claim,  amounting  in  the  whole  to  no  less  a  sum  than 
£2li.  ins  Us.  5d.,  although  the  vessel  itself  is  valued  at  only  £1400.  Now  the  first 
question  which  presents  itself  in  considering  the  claim,  is,  how  it  came  to  pass,  if 
the  want  of  a  small  tender  on  the  coast  occasioned  the  Messrs.  Harrison  such  heavy 
losses,  and  prevented  them  from  realising  such  large  profits, — how  it  came  to  pass 
that  they  did  not  send  out  another  tender  to  supply  the  place  of  The  Levin  Lank  at 
an  earlier  period  than  the  'lid  of  October.  1852.  Mr.  Harrison  stated  at  the  refer- 
ence, that  the  first  intimation  which  he  received  of  the  capture  of  The  Levin  Lank, 
and  of  her  being  sent  to  Saint  Helena  for  adjudication,  was  on  the  8th  of  July,  1850. 
He  knew  the  number  of  vessels  his  firm  had  [215]  despatched  to  the  coast  of  Africa 
for  palm  oil,  and  yet  it  is  not  until  about  two  years  after  he  knows  of  the  capture  of 
The  Levin  Lank,  that  he  takes  measi;ves  to  supply  the  place  by  purchasing  and  send- 
ing out  another  tender.  Is  it  right,  then,  that  the  captors  should  be  condemned  in 
these  enormous  damages,  which  are  said  to  have  arisen  from  the  want  of  a  tender 
on  the  coast,  when  that  want  might  have  been  supplied  by  Messrs.  Harrison  at  a 
much  earlier  period  than  it  was  'I  Mr.  Harrison  stated  at  the  reference,  that  the 
reason  of  their  not  having  sent  out  another  tender  sooner  was,  that  it  was  not  con- 
venient to  them  at  that  time  to  provide  the  funds  necessary  for  the  purpose.  But 
are  the  captors  responsible  for  this,  and  are  they  liable  for  all  damages  that  may 
have  arisen  from  the  want  of  a  tender,  until  it  became  quite  convenient  to  the  Messrs. 
Harrison  to  provide  one  1  The  principles  which  govern  cases  of  this  description 
are  clearly  laid  down  in  the  judgment  of  Dr.  Lushington,  in  the  case  of  The  Columbus 
(6  Notes  of  Cases,  o74).  The  learned  Judge  there  says,  '  I  take  the  rule  to  be  this: 
in  case  of  a  total  loss,  you  calculate  the  value  of  the  property  destroyed  at  the  time 
of  the  loss,  and  pay  it  to  the  individual  as  a  full  indemnity  to  him  for  all  that  may 
have  happened  to  him,  and  you  never  can  by  possibility  enter  into  an  examination 
of  what  might  have  been  gained  by  an  adventure  of  this  description.  I  see  no  limit 
to  the  principle  :  if  once  admitted,  it  would  not  be  simply  in  cases  wdiere  it  was  con- 
fined to  the  value  of  the  ship,  but  there  would  be  all  kinds  of  ramifications,  the  profit 
to  be  derived  from  the  voyage,  or,  indeed,  from  the  return  voyage,  which  might  be 
said  to  have  been  defeated  by  the  collision.  I  am  of  opinion,  [216]  on  that  ground 
alone,  that  I  cannot  maintain  this  claim.' 

"  Such,  then,  are  the  principles  which  must  guide  us  in  dealing  with  this  claim, 
unless  indeed  there  be  anything  in  their  Lordships'  judgment  which  wTould  show  that, 
it  was  their  Lordships'  intention  to  give  the  claimants  consequential  damages,  and 
for  which  we  must  refer  to  their  Lordships'  judgment. — [The  Registrar  here  referred 
to  the  judgment  (ante  [10  Moo.  P.C.],  p.  212),  and  proceeded.] — Not  a  word  is  here 
said  about  the  consequential  damages  claimed  by  the  Messrs.  Harrison  ;  it  is  a  simple 
decree  of  restitution,  with  costs  and  damages,  and  as  such  should  come  under  the 
principle  laid  down  in  the  case  of  The  Columbus. 

"  Much  stress  was  laid  by  the  Claimants  upon  the  words  of  the  decree  itself,  as 
it  is  found  entered  in  the  Court  Assignation  Book,  and  by  which  the  captors  are 
condemned  '  in  all  costs,  charges,  losses,  damages,  detriments,  demurrages  and 
expenses  which  have  arisen  by  reason  of  the  seizure  and  detention  of  the  Schooner 
and  her  cargo.'  It  must  be  confessed  that  these  words  are  extremely  wide  and 
general,  and  would,  at  first  sight,  seem  to  carry  with  them  consequential  damages; 
the  more  bo,  as  they  are  not  the  words  usually  employed  in  cases  where  restitution 
takes  place  with  costs  and  damages.  Indeed,  there  is  no  instance  that  I  am  aware 
of,  of  any  judgment  having  ever  before  been  entered  in  these  terms,  either  in  tin- 
Court  of  Admiralty,  or  the  Court  of  Appeal,  and  I  am  quite  at  a  loss  to  understand 
how  it  came  to  be  bo  entered.  It  occurred  before  I  was  appointed  Registrar:  I 
cannot,  therefore,  speak  from  my  own  personal  knowledge  on  the  subject -but  from 
the  beet  [217]  information  I  have  been  able  to  obtain.  I  am  inclined  to  think  that  it 
arose  from  a  mistake  of  a  clerk  in  the  office,  who  took  the  words  of  the  Claimant's 
prayer  as  his  guide  in  entering  the  decree,  and  not  the  terms  of  their  Lordships' 
judgment.  Under  these  circumstances,  and  looking  at  tin-  very  (dear  and  decided 
opinion  expressed  by  Dr.  Lushington  in  the  case  of  The  Columbus,  that,  'you  never 
can,  by  any  possibility,  enter  into  an  examination  of  what  might  have  been  "-ained 
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l>v  an  adventure  of  this  description,'  we  are  of  opinion,  that  there  is  not  sufficient 
evidence  before  us  to  show  that  it  was  their  Lordships'  intention  to  award  conse- 
quential damages  to  the  Claimants. 

"  Such.  then,  being  the  general  principle  upon  which  the  claim  of  the  Messrs. 
Harrison  must  be  dealt  with,  let  us  now  proceed  to  consider  it-  details.  The  first  item 
is  a  charge  of  £1400,  as  i  he  value  of  the  Schooner  at  the  time  when  she  was  captured. 
It  lia-  been  objected  by  the  Queen's  Proctor  thai  this  item  is  excessive  in  amount, 
the  vessel  being  only  93  tons  burthen;  but  it  must  be  remembered  that  the  value  of 
the  vessel  is  to  be  taken,  not  at  the  price  at  which  a  similar  vessel  might  have  been 
purchased  in  this  country,  but  her  value  on  the  coast  of  Africa.  Now  ii  appears 
from  the  affidavit  of  Mr.  Henry,  the  agent  at  Benin  of  Messrs.  Harrison  and  Co.,  that 
Tin  Li  rili  Lank  was  purchased  by  him  of  the  then  supercargo  and  captain  on  the 
7th  of  May,  1849,  for  the  sum  of  £1100  sterling;  but  thai,  not  having  surhYirni 
specie  in  possession,  it  was  agreed  between  them  that  she  should  be  paid  for  in  goods 
to  that  amount,  and  accordingly  the  various  articles  enumerated  in  the  schedule  A.. 
annexed  to  Mr.  Henry's  affidavit,  were  taken  by  the  supercargo  in  satisfaction  of  his 
claim,  and  at  the  [218]  prices  stated  therein.  And  as  this  person  was  as  fully 
cognizant  as  Mi-.  Henry  of  the  value  of  the  several  articles  enumerated,  it  may 
reasonably  be  presumed  that  the  goods  in  the  schedule  were  fairly  priced,  and  that 
The  Levin  Lank  was  purchased  by  him  of  the  then  supercargo  and  captain  on  the 
evidence  offered,  on  the  part  of  the  Crown,  in  opposition  to  these  facts,  nor  is  there 
anything  to  show  that  the  vessel  had,  in  any  respect,  deteriorated,  or  that  her  value 
had  fallen  between  the  time  of  the  purchase  and  her  capture  by  The  Ranger,  i'nder 
these  circumstances  we  are  of  opinion  that  the  value  of  Tin  Li  vin  I. mil,-  must  he  taken 
at  the  price  stated  by  the  Claimants,  namely,  £1-400.  With  regard  to  the  second, 
third,  and  fourth  items,  the  value  of  the  cargo,  stores,  and  provisions  ,,\<  board  at  the 
time  of  the  capture,  they  are  sworn  to,  and  are  not  objected  to,  and  as  they  appear  to 
be  reasonable  in  amount,  they  must  he  allowed.  The  next  item  is  that  marked  No. 
8,  being  the  wages  of  six  Kroomen,  from  the  4th  day  of  January,  to  the  1st  day  of 
March,  1850,  the  day  on  which  they  got  hack  to  Benin.  The  wages  of  these  men 
are  charged  at  the  rate  of  £1  .3s.  per  man  per  month,  and  should  be  allowed  in  full. 
Item  No.  9,  being  the  wanes  of  the  seaman  Joseph  Walhnan.  from  the  1th  of  January, 
to  the  -Nt  of  March,  1850,  the  day  on  which  he  volunteered  to  The  Ranger,  must  also 
be  allowed  in  full.  As  must  also  item  No.  10.  being  the  wages  of  Charles  Clements, 
the  mate  of  The  Leriu  Lank,  from  the  1th  of  January,  to  the  15th  of  April,  1850. 
the  day  on  which  he  got  back  to  Benin.  Item  No.  11,  is  a  charge  for  the  wages  of 
Joseph  Tuzo,  the  master  of  The  Levin  Lank,  from  the  tth  of  Januarv.  to  the  20th  of 
August,  1850,  at  the  rate  of  [219]  £12  per  month.  From  Henry's  affidavit  it  would 
seem  that  the  master  returned  to  Benin  with  Clements  on  the  loth  of  April.  1850, 
but  that  Henry  was  not  able  to  find  any  employment  until  the  20th  of  August  follow- 
ing, when  he  put  him  iii  charge  of  The  Druid  as  master ;  and  accordingly  a  claim  was 
made  for  his  wages  during  the  time  he  remained  so  unemployed.  This,  it  appears 
to  us.  must  be  allowed,  as  must  also  item  No.  12,  being  the  cost  of  his  hoard  and 
maintenance  at  -"5s.  per  day.  from  the  loth  of  April.  1850,  the  day  of  his  arrival  at 
Benin,  to  the  20th  of  August  following,  when  he  took  charge  of  The  Druid.  We  shall 
also  allow  item  No.  29,  which  is  a  charge  of  i-1  10s.  for  postages  and  other  petty 
disbursements. 

'■  With  regard,  however,  to  all  other  items,  we  are  of  opinion  that  none  of  them 
can  be  allowed.  Most  of  them  are  for  consequential  damages  arising  out  of  the 
capture  of  The  Levin  Lank,  and  for  which  we  are  of  opinion  that  the  captors  cannot 
be  held  responsible.  The  rest  of  the  items  are  for  expenses  of  the  witnesses  during 
their  detention  in  this  country  to  give  their  evidence  in  the  cause.  These  charges 
also  cannot  form  any  part  of  the  present  claim  :  if  chargeable  at  all.  they  must  be 
im  bided  in  the  Proctor's  bill  of  costs,  and  be  taxed  in  the  regular  way.  as  a  part  of 
the  expenses  attending  legal  proceedings.  And  as  the  Messrs.  Harrison  and  Co. 
have  lost  the  services  of  Tht  Levin  Lank  from  the  Ith  of  January.  1850,  interest 
would  ordinarily  be  allowed  at  the  rate  of  1  per  cent,  per  annum,  from  that  time 
until  the  day  of  payment.  But  as  a  period  of  between  two  and  three  years  were 
allowed   to  elapse    from    the   time  of   their    Lordships'    report,   before   the   Claimants 

thought  proper  to  bring  [220]  in  their  claim  for  damages,  we  shall  only  allow 

interest  from  the  1th  of  January.  1852." 
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This  report  was  objected  to  by  the  Appellants,  who  brought  in  an  Act  on  Petition 
relying  upon  the  Order  in  Council  made  upon  the  appeal,  which  awarded  "costs, 
charges,  losses,  damages,  detriments,  demurrages  and  expenses  by  reason  of  the 
seizure."  and  submitted  thai  the  items  rejected  ought  to  have  been  allowed;  and  as 
regarded  the  delay,  the  Acl  on  Petition  alleged  thai  it  had  been  occasioned  by  the 
difficulty  in  procuring  evidence  from  the  coast  of  Africa,  and  prayed  that  the 
report  might  be  referred  back  to  the  Registrar  and  Merchants  to  be  amended.  In 
the  reply  to  the  Acl  on  Petition,  it  was  alleged  by  the  Respondents  that  at  the 
hearing  of  the  appeal  their  Lordships  only  reported  to  Her  Majesty  in  favour  thereof , 
that  the  sentence  appealed  from  ought  to  be  reversed,  and  the  principal  cause  re- 
tained, and  therein  thai  the  Schooner  The  Levin  Lank  and  her  cargo  ought  to  be 
restored  to  the  Appellants  with  costs,  and  denied  that  it  was  reported  or  agreed  to 
be  reported  to  Her  Majesty  "that  the  Respondents  ought  to  be  condemned  in  all 
costs,  charges,  losses,  damages,  detriments,  demurrages  and  expenses  as  had  arisen 
by  reason  of  the  seizure  and  detention  of  the  vessel."  And  it  was  further  alleged 
that  such  last  mentioned  words  did  not  form  part  of  their  Lordships'  judgment  :  and 
they  submitted  that  the  Registrar  and  Merchants  had  in  their  report  rightly  dis- 
allowed the  items  in  the  Appellants'  claim  for  consequential  damages,  untruly 
alleged  to  have  been  caused  to  the  Appellants  by  the  capture  of  the  Schooner,  as  also 
the  expenses  of  the  witnesses  detained  in  this  country  to  give  evidence,  which,  as 
the  costs  had  not  been  taxed,  [221]  it  was  submitted,  were  not  damages.  That  the 
claim  of  the  Appellants  for  damages  was  not  made  till  April,  1855,  although  the 
Order  in  Council  was  made  in  December,  1852,  and  they  contended  that  the  Appel- 
lants were  not  entitled  to  interest  for  any  longer  period  than  for  that  which  the 
report  of  the  Registrar  and  Merchants  allowed,  and  after  stating  that  the  claim  was 
extravagant  and  unreasonable,  prayed  that  the  report  might  be  confirmed,  with 
costs  of  the  reference  and  the  petition. 

The  appeal  upon  this  further  question  now  came  on  for  hearing  (Feb.  8,  1856  *). 

Mr.  Rolt,  Q.C.,  and  Dr.  Addams,  for  the  Appellants. — Our  claim  is  first  for 
positive  damages,  and,  secondly,  for  consequential  damages.  The  latter 
claim  has  been  altogether  disallowed  by  the  Registrar  and  Merchants, 
because,  as  they  contend,  it  was  not  given  by  the  judgment  of  your 
Lordships.  This  objection,  we  submit,  cannot  however  be  maintained:  it  is  the 
Order  in  Council  made  upon  the  appeal,  and  that  alone,  that  we  have  to  look  to,  and 
by  that  Order  the  appeal  is  reversed,  "  with  costs,  charges,  losses,  damages,  detri- 
ments, demurrages  and  expenses,"  which  clearly  includes  consequential  damages. 
There  is  nothing  contrary  to  the  jDractice  of  the  Court  allowing  consequential 
damages.  Lord  Stowell,  in  The  Art  eon  (2  Dod.  51),  says,  "  The  natural  rule  is,  that 
if  a  party  be  unjustly  deprived  he  ought  to  be  put  as  [222]  nearly  as  possible  in  the 
same  state  as  he  was  before  the  deprivation  took  place;"  and,  in  The  Betsey  ('nines 
(2  Hagg.  Adm.  Rep.  28),  a  collision  case,  compensation  was  awarded  for  consequential 
damages.  Here  the  Registrar  and  Merchants  have  in  fact  constituted  themselves  a 
Court  of  appeal,  from  a  final  Order  of  the  Queen  in  Council,  and  refused  to  carry  out 
the  Order  which  gave  the  Appellants  consequential  damages.  They  were  bound  to 
carry  out  the  terms  of  the  Order  in  Council  like  a  Master  in  Chancery  upon  a  refer- 
ence to  him  by  the  Court  of  Chancery.  It  is  not  within  the  jurisdiction  of  your 
Lordships  to  alter  the  Order  of  the  Queen  in  Council. 

The  Queen's  Advocate  (Sir  John  Harding),  and  Dr.  Jenner,  for  the  Respondents, 
supported  the  finding  of  the  Registrar  and  Merchants,  contending  that  their  Lord- 
ships' report  had  been  prepared  by  mistake  by  a  Clerk  in  the  Office  taking  the 
Claimants'  prayer,  instead  of  referring  to  the  judgment  of  the  Court,  and  that 
mistake  had  been  erroneously  embodied  in  the  Order  in  Council :  the  judgment 
referring  to  costs  and  damages  only. 

The  Right  Hon.  Dr.  Lushington. — Their  Lordships  concur  in  the  argument  of  the 
Appellants,  thai  in  this  ease  the  decree  must  be  construed  as  it  now  stands,  and 
that  it  is  not  competent  to  us  to  make  any  change  or  alteration  in  the  decree  at  the 
present  time.      It  is  perhaps  to  be  regretted  that  any  decree  was  entered  in  the  terms 


*  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 
the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  William  H.  Maule. 
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in  which  this  decree  is  couched,  because  it  is  contrary  to  the  ordinary  and  accustomed 
usage,  and  il  is  especially  [223]  the  duty  of  the  Proctors  to  take  care  that  a  decree  i- 
not  entered  in  extraordinary  terms,  and  it'  they  see  anything  objectionable,  to  bring 

it  to  the  not  ic,-  of  the  Court  in  due  time,  that  the  mistake  may  lie  red  ihed.  But  this 
decree  having  been  confirmed  by  Her  Majesty  in  Council,  the  first  and  only  quest  ion 
for  their  Lordships'  consideration  is,  what   is  the  true  meaning  to  be  applied  to  it  I 

Now,  notwithstanding  very  many  words  are  introduced  into  this  decree,  such  as 
"costs,  charges,  Losses,  damages,  detriments,  demurrages  and  expenses,"  their  Lord- 
ships are  of  opinion  that  it  amounts  only  to  this,  thai  the  ship  and  cargo  air  to  be 
restored  with  eo.sts  and  damages,  and  that  they  must  give  it  the  same  or  a  similar 
construction  to  what  they  would  give  a  decree  which  was  made  according  to  ordinary 
and  accustomed  usage.  If  that  he  so,  their  Lordships  must  then  consider  whether 
the  report  of  the  Registrar  and  Merchants  is  correcl  or  not,  according  to  the  practice 
which  has  prevailed  in  carrying  into  effect  a  decree  awarding  costs  and  damages. 
Their  Lordships  are  of  opinion  that  the  Kcuistrar  and  Merchants  were  correct  in 
the  conclusion  to  which  they  arrived,  and  that  it  would  not  have  been  competent 
to  them  upon  any  fair  construction  of  this  decree  to  have  taken  into  their  considera- 
tion, or  allowed,  the  various  expenses  which  are  enumerated  in  the  claim,  and  for 
this  reason  :  they  are  not  losses  which  were  necessarily  incurred  in  consequence  of  the 
capture  of  the  ship,  or  her  subsequenl  condemnation,  for  they  are  losses  which  are 
not  necessarily  incident  to  the  destruction  of  the  ship. 

Now.  the  usual  principle  on  which  such  decrees  have  been  carried  into  effect  is 
this:  Supposing  a  [224]  vessel  is  run  down  in  the  Channel  on  a  voyage,  for  example, 
to  the  West  Indies,  you  allow  the  whole  value  of  the  vessel  and  her  goods  and  the  nett 
freight  upon  the  voyage  out,  but  you  never  give  consequential  damages,  that  is. 
damages  in  consequence  of  any  estimated  profit  which  might  or  might  not  have  been 
made  in  consequence  of  the  voyage  having  been  completed  and  the  detention  noi 
taken  place. 

It  is  not  necessary  to  enter  into  the  consideration  of  the  items  contained  in  the 
Appellants'  claim,  because  each  of  them  is  of  the  character  which  I  have  already 
ascribed  to  them;  indeed,  some  hardly  come  within  the  definition  in  those  cases  of 
losses  or  damages  which  possibly  might  accrue  from  a  detention  of  this  nature.  It 
seems  that  an  attempt  lias  been  made  on  the  present  occasion  to  include  in  the  claim 
all  possible  contingencies  which  might  have  happened,  not  only  in  consequence  of 
the  vessel  having  heen  detained,  but  in  consequence  of  any  measures  which  might  have 
been  adopted  by  the  Claimants  for  carrying  on  their  trade.  As  for  instance.  "  Value 
of  oil  to  ransom  boat,  and  oil  seized  by  the  natives."  Why,  the  very  statement  in 
this  case  shows  that  they  are  accustomed  on  very  many  occasions  to  convey  the  oil 
by  means  of  boats,  and  not  by  means  of  a  vessel  of  ninety-three  tons  burthen,  as  this 
vessel  appears  to  be.  And  it  may  happen  on  certain  occasions  that  such  boats  may 
be  captured  by  the  natives,  and  that  the  boat  may  be  restored  afterwards  by  a  cask 
of  oil  being  given  in  exchange  for  it.  These  are  matters  which  the  Registrar  and 
Merchants  were  perfectly  justified  in  rejecting  from  their  consideration  of  the  case, 
and  their  Lordships  entirely  concur  in  the  opinion  they  [225]  passed  upon  it.  Some 
of  the  claims  here  are  really  of  so  preposterous  a  nature  that  it  is  scarcely  possible 
to  notice  them  without  expressing  condemnation  that  such  an  attempt  has  been  made 
to  claim  compensation  for  them.  Here  arc  sunn-  of  the  items  :  "'  Losses  sustained  by 
the  owners  of  The  Levvn  Lank  in  their  trade  at  Benin,  from  the  29th  of  January, 
L851,  when  they  were  officially  informed  of  her  condemnation  until  the  arrival  of 
the  tender  Visitor  at  Benin  on  the  .".1st  of  October,  1852,  £ ! •  •_' ■">•">  Is.  t'.d  ;"  then  they 
claim  £2000  for  extra  detention  of  their  vessel  and  cargo;  and  £2000  more  for  not 
being  able  to  keep  up  a  communication  with  their  agents  at  a  particular  place. 
Thus  there  is  a  sum  of  £  1  .'.,000  odd,  attempted  to  be  chat  Lied  against  the  Captors,  or 
against  the  Crown,  on  account  of  having  been  deprived  of  the  use  of  a  vessel,  according 
to  their  own  estimate,  valued  at  £1400  only. 

Upon  the  whole  their  Lordships  are  of  opinion,  that  the  Registrar  ami  Merchants 
rightly  interpreted  the  decree  which  was  made  in  this  case,  and  that,  therefore,  we 
must  confirm  the  report  which  they  have  made:  and  looking  ;ii  the  exorbitancy  of 
these  claims,  and  the  very  large  amount  wh  ich  has  been  rejected,  and  the  consequence 
being  that  there  lias  Keen  a  long  discussion  before  the  Registrar  and  Merchants  upon 
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the  reference  to  them  in  order  to  ascertain  what  the  Claimants  were  truly  entitled 
to,  their  Lordships  are  of  opinion  they  ought,  according  to  the  usual  practice,  to 
condemn  the  Claimants  in  the  expenses  which  they  have  themselves  occasioned  by 
their  unjust  demand.  They  must,  therefore,  pay  the  costs  of  the  reference  and  also 
the  costs  of  this  petition. 

[Mews'  Dig.  tit.  SHIPPING;  A.  XXVI.  Admiralty  Law  and  Practice;  22.  Practict  . 
d.  Arrest.  S.C.  Swab.  45.  As  to  the  Slave  Trade  Acts,  see  note  to  The  Amedie, 
1810,  1  Acton,  251.     See  also  Prize  Rules,  1898  (Stat.  R.  and  0.,  1898,  p.  905).] 


[226]  In  re  Lee's  Patent  *  [June  16,  1856]. 

Letters  Patent  comprised  three  separate  subjects.  Upon  an  application  for 
an  extension  of  the  term  of  the  Patent,  one  only  of  the  three  subjects  (that 
relating  to  Railway  breaks)  appeared  to  the  Judicial  Committee  to  be 
deserving  of  a  renewed  grant.  Prolongation  granted  under  Statute,  loth 
and  16th  Vict.,  c.  83,  sec.  40,  for  such  part  only  of  the  Letters  Patent  as 
related  to  Railway  breaks,  and  not  to  the  other  subject-matters  of  the 
Patent, 

This  was  a  petition  by  the  Patentee  for  a  prolongation  of  the  terms  of  Letters 
Patent,  consisting  of  three  parts,  in  the  specification  described  as  "  improvements 
in  wheels  and  axle-trees  to  be  used  on  railways,  and  in  machinery  for  stopping  on, 
or  preventing  such  carriages  from  running  off,  railways,  which  improvements  might 
also  be  applied  to  other  carriages  and  machinery."  Evidence  was  given  to  show 
the  great  utility  of  that  part  of  the  patent  which  related  to  Railway  breaks  ;  by 
which  it  appeared  that  the  breaks  acted  directly  from  the  axle  and  box  of  the 
wheels,  with  a  wedge-power  shoe,  which  bore  against  the  wheels  and  rails.  That 
the  breaks  commonly  in  use  produced  only  five-eighths,  or,  at  most,  one  inch  of 
bearing  or  friction  from  the  wheel  on  the  rail,  which  greatly  destroyed  the  wheel- 
tyre  and  rails,  without  a  sufficient  stopping  power.  It  was  also  shown  that  the 
stopping  power  or  friction  on  the  rail  of  the  Patentee's  break  had  the  advantage  of 
eighteen  to  one  over  other  breaks,  by  securing  a  certainty  of  biting  the  rails  in  wet, 
foggy,  or  slippery  weather ;  and  that  it  was  free  from  the  frame  of  the  carriage 
and  the  unpleasant  tilting  motion  and  mephitic  stench  of  the  old  breaks.  That 
the  breaks  were  brought  into  action  by  one  revolution  of  a  powerful  screw,  and  by 
another  half  turn  of  the  screw  the  whole  weight  of  [227]  the  carriage  was  thrown 
upon  the  wedge-block  bearing  of  the  break  against  the  wheel  and  rail,  thus  freeing 
the  tyre  of  the  wheels  from  friction,  and  raising  the  wheels  clear  of  the  rails  one 
sixteenth  part  of  an  inch  but  no  more,  (further  rise  being  prevented,)  thereby 
saving  the  expensive  wear  and  tear  of  the  wheels'  tyre  and  rails,  a  matter  of  great 
consideration  in  the  current  cost  of  the  stock  of  Railway  Companies.  The  breaks 
were  also  capable  of  being  brought  into  action  on  inclines,  and  relieved  again  with- 
out stopping  the  train.  A  witness  was  also  examined  to  show  the  advantages  of 
the  axle-trees.  It  further  appeared  from  the  evidence  of  the  Petitioner,  that  he  had 
been  at  great  expense  in  perfecting  his  Patent,  and  had  incurred  losses  to  the 
extent  of  £1000,  without  any  profits.     There  was  no  opposition. 

Mr.  Edmund  F.  Moore,  for  the  Petitioner.     Mr.  Welsby  appeared  for  the  Crown. 

The  Right  Hon.  Sir  William  H.  Maule. — This  is  a  petition  for  a  prolongation 
of  the  term  of  a  Patent  obtained  by  the  Petitioner  in  the  year  1842,  for  a  variety 
of  inventions,  two  only  of  which  have  been  brought  distinctly  before  the  notice  of 
their  Lordships.  One  for  improved  breaks,  and  another  for  improved 
axles.  In  respect  to  these  two,  their  Lordships  have  taken  into  con- 
sideration the  propriety  of  recommending  to  Her  Majesty  an  extension  of 
the  Patent,  and  with  respect  to  one  of  them,  namely,  the  axles,  their  Lordships  do 
not  see  any  ground  for  recommending  any  extension.      This  part  of  the  Patent  does 

*  Present:  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward 
Ryan,  and  the  Right  Hon.  Sir  William  H.  Maule. 
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not  appear  to  have  been  used,  nor  to  be  at  all  likely  to  be  used.  It  is  much  more 
expensive;  so  much  so,  as  to  [228]  be  very  unlikely,  in  the  judgment  of  the  only 
•witness  called  upon  that  subject,  to  be  practically  useful  (to  say  nothing  of  what  he 
also  mentions  of  its  greater  complications  and  weight).  With  respect  to  that, 
and  with  respect  to  those  parts  of  the  Letters  Patent  regarding  which  no  evidi  i 
has  been  offered,  their  Lordships  do  not  propose  to  make  any  recommendation  : 
but  with  respect  to  the  improvements  upon  railway  breaks,  the  evidence  which  has 
been  brought  before  them  has  led  them  to  the  conclusion  that  it  is  an  invention  of 
great  ingenuity  and  likely  to  be  extensively  adopted,  as  it  is  of  great  public  utility. 
It  appears  also  that  it  is  an  invention  from  which  the  ingenious  inventor  has  hitherto 
derived  no  profit,  and  in  respect  to  which  he  has  incurred  considerable  expenses. 
It  seems  to  have  various  advantages  over  the  breaks  ordinarily  in  use,  and  there 
is  nothing  which  appears  to  their  Lordships  with  respect  to  the  expense  of  using  it, 
which  ought  to  outweigh  the  great  importance  of  the  safety  of  the  lives  and  limbs 
of  persons  travelling  by  Railways,  from  an  improvement  in  the  mode  of  stopping 
trains.  It  seems  that  by  this  mode  a  stoppage  can  be  effected  in  a  quarter  part 
of  the  space  which  is  required  for  stopping  by  ordinary  breaks.  It  further  appears 
that  the  wheels  of  railway  carriages  in  the  ordinary  system  of  stoppage  .1  re  -round 
down  by  being  pressed  when  not  revolving  against  the  rail,  and  consequently  havin- 
the  particular  section  of  the  circle  of  the  wheel  ground  fiat  ;  the  wheels  are  by  that 
process  easily  deprived  of  that  circular  character  which  is  essential  to  the  free, 
easy,  and  efficient  operation  of  the  wheel.  It  seems  very  evident  that  a  wheel  so 
dealt  with  must  be  worn  quicker,  and  must  also  be  much  more  inconvenient  [229] 
in  travelling,  to  say  nothing  of  the  effect  of  the  jolting  upon  the  carriage  which  a 
wheel  so  ground  down  and  flattened  would  be  likely  to  produce,  and  which,  it  is 
quite  evident,  will  render  it  less  useful,  and  much  less  pleasant  to  be  used  than 
in  its  ordinary  state.  It  appears  that  such  a  wheel  would  jump  upon  the  rail.  I 
should  have  thought,  if  we  had  not  the  evidence  of  a  Railway  superintendent  to 
the  contrary,  that  a  wheel  which  was  jumping  along  the  rail  was  more  likely  to 
go  off  the  rail  than  if  it  went  smoothly  on,  but  it  appears  that  that  is  contrary  to 
the  experience  of  persons  employed  on  the  Brighton  Railway.  It  certainly  is  t" 
be  regretted  that  some  reason,  it  does  not  appear  what  that  reason  is,  has  hitherto 
prevented  Railway  Managers  and  Directors  availing  themselves  of  the  very  useful 
invention  which  the  evidence  proves  the  Petitioner  to  have  made.  It  may  probably 
be  the  increased  expense  which  would  be  incurred;  but  certainly,  if  the  benelit  is 
at  all  like  what  the  evidence  seems  to  show  it  to  be,  a  considerable  increase  of  expense 
would  probably  be  found  to  be  the  best  economy  in  the  end.  Very  likely  one  cause 
may  be  that,  successful  as  this  invention  is,  it  is  one  which  addresses  itself  exclusively 
to  Railway  Companies,  who  are  in  point  of  number  a  limited  class,  and  it  may  be. 
that  there  are  reasons  which  may  not  continue  to  operate,  but  which  do  at  present 
operate,  to  prevent  the  invention  being  remunerative  to  the  inventor.  Considering 
that  the  inventor  has  not  derived  any  adequate  benefit  hitherto  from  his  invention, 
their  Lordships  feel  that  they  should  be  justified  in  recommending  to  Her  Majesty 
to  extend  the  term  of  this  Patent  for  five  years,  in  so  far  as  relates  to  the  invention 
of  improved  breaks,  [230]  and  to  that  extent  only.  With  respect  to  the  rest  of 
the  invention,  for  the  reasons  already  mentioned  their  Lordships  will  not  recommend 
an  extension.  We,  therefore,  propose  to  recommend  to  Her  Majesty  that  the  term 
of  the  Patent  should  be  extended  for  five  years  from  the  expiration  of  the  Patent, 
so  far  only  as  the  same  extends  to  the  improved  breaks,  but  not  otherwise. 
Mr.  Moore. — The  Petitioner  will  disclaim  the  other  parts. 

The  Right  Hon.  Sir  William  H.  Maule. — There  seems  some  doubt  about  that. 
By  the  40th  section  of  the  15th  and  16th  Vict.,  c.  83,  provision  is  made  for  the 
insertion  in  the  new  Letters  Patent  of  "  any  restrictions,  conditions,  and  provisions  " 
as  may  be  contained  in  the  Order  in  Council.  Now,  whether  these  words  confer 
power  on  their  Lordships  of  making  an  Order  recommending  the  Patent  to  be 
extended  only  so  far  as  relates  to  a  particular  subject,  whether  such  power  is  com- 
prehended in  these  words,  may  be  a  question. — [Mr.  Moore:  ///  re  Russell's  Patent 
(2  Moore's  P.C.  Cases,  496  ;  see  also  In  re  Normandy's  Patent,  9  Moore's  P.C.  C 
452),  the  Committee  made  it  a  condition  in  prolonging  the  Patent  that  an  annuity 
should  be  granted  to  the  inventor,   and  that  power  was  upheld  by  the  House  of 
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Lords,  Ledsam  v.  Russell  (1  H.L.  Cases,  687).] — No  doubt  that  could  be  done  under 
the  Statute,  5th  and  6th  Will.  IV..  c.  83 j  hut  here  the  question  is.  whether  the 
words  in  the  Statute,  L5th  and  16th  Vict.,  c.  83,  sec.  10,  "  restrictions,  conditions, 
and  provisions,"  [231]  mean  more  than  a  condition  such  as  that  a  Patentee  should 
not  charge  more  than  such  a  sum,  or  whether  it  enables  the  Judicial  Committee  to 
do,  by  means  of  a  condition,  that  which  was  formerly  done  by  disclaimer.  However, 
if  you  think  proper  to  disclaim,  you  will  take  that  course  (see  ///  re  Bodmer's  Patent 
(8  Mume's  P.C.  Cases,  p.  287),  where  the  Committee,  before  recommending  an  ex- 
tension of  part  ol  Letters  Patent,  put  the  Petitioner  upon  terms  of  disclaiming  the 
other  parts  of  the  Patent). 

Their  Lordships'  report,  which  was  confirmed  by  an  Order  in  Council,  confined 
the  extension  of  the  Letters  Patent  to  the  improved  Railway  breaks. 

[See  note  to  ///  re  Bodmer's  Patent,  L853,  8  Moo.  P.C.  '287.  As  to  extension  of 
patents,  see  now  s.  25  of  the  Patents  Act,  1883  (16  and  17  Vict.,  c.  57),  and  the 
Privy  Council  Pules  of  1S!>7  (Stat.  P.  and  0.,  1899,  p.   1837).] 


[232]  ON  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

HENRY  THOBV  PRIXSEP  and  THE  EAST  INDIA  COMPANY,— Appellants;  THE 
HONOURABLE  MARY  ANNE  DYCE  SOMBRE,  and  ANNE  MARY  TROUP, 
and  GEORGIXA  SOLAROLI—  Respondents  *  [April  3,  i,  5,  7,  8,  9,  10,  11, 
15,  and  16,  1856]. 

The  presumption  of  law  is,  that  the  verdict  of  a  jury  under  a  Commission  of 
lunacy,  that  the  party,  the  subject  of  the  Commission,  is  of  unsound  mind, 
is  well  founded,  and,  if  the  Commission  remained  unsuperseded,  that  the 
party  continued  a  lunatic  at  his  death.  Such  presumption,  however,  may 
be  rebutted  and  displaced  by  positive  proof  of  entire  recovery,  or  possession 
of  a  lucid  interval,  when  a  testamentary  instrument  was  executed  [10  Moo. 
P.C.  239,  244]. 

The  onus  probandi  lies  upon  a  party  setting  up  a  Will,  made  during  the  subsist- 
ence of  a  Commission  of  lunacy,  to  establish  the  affirmation  of  complete  or 
partial  recovery  of  the  lunatic  at  the  time  of  giving  instructions  for  and 
executing  the  Will  [10  Moo.  P.C.  239,  245]. 

Insane  delusions  are  of  two  kinds: — first,  the  belief  in  things  impossible;  and 
second,  the  belief  in  things  possible,  but  so  improbable  under  the  surround- 
ing circumstances,  that  no  person  of  sound  mind  would  give  them  credit 
[10  Moo.  P.C.  247]. 

A  Testator,  against  whom  a  Commission  of  lunacy  was  subsisting,  made  a  Will 
and  Codicil,  the  instructions  for  which  were  rational  and  the  testamentary 
papers  properly  executed.  Such  instruments  pronounced  against,  the  evidence 
showing  that  the  deceased  had  been  instructed  to  conceal  the  continued 
existence  of  the  delusions  he  still  entertained,  and  that  he  acted  under 
restraint ;  the  evidence  of  his  partial  or  perfect  recovery  at  the  time  of  giving 
instructions  and  execution,  being  inconclusive  and  unsatisfactory  [10  Moo. 
P.C.  301]. 

The  Court  below  condemned  the  Appellants,  who  propounded  the  instruments. 
in  costs.  In  affuming  the  judgment  of  that  Court  upon  the  question  of 
insanity,  tie'  Judicial  Committee  reversed  so  much  as  related  to  costs,  and 
directed  llic  Appellants'  costs  below  and  upon  appeal  to  be  paid  out  of  the 
estate,  as  they  were  of  opinion,  that  the  Appellants,  as  executors  and  legatees 
in    trust,   did    right    to   bring  the   case  before  this  Court;   but    as  they  had 


*  Present :  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 
tli-e  Right  Hon.  the  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan, 
and  the  Right  Hon.  the  Lord  .Justice  Turner. 
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prosecuted  the  case  and  appealed  separately,  the  Judicial  Committee  allowed 
them  only  one  set  of  costs  [10  Moo.  P.C.  301-305]. 

David  Ochterlony  Dyce  Sombre,  the  deceased  in  the  cause,  died  on  the  Isl  of 
July,  1851,  the  validity  of  whose  Will  and  Codicil,  dated  respectively  the  25th  of 
June  and  13th  of  August,  1S4'.».  was  [233]  impeached  by  the  Respondents.  The 
question  at  issue  was,  whether  the  deceased  was  of  sound  mind  at  the  periods  of 
giving  instructions  for,  and  executing,  these  instruments;  a  Commission  of  lunacy 
against  him  subsisting  at  his  death.  These  instruments  were  propounded  in  the 
Prerogative  Court  by  the  Appellant,  Prinsep,  one  of  the  executors  therein  named. 
The  other  Appellants,  the  Easi  India  Company,  intervened  in  the  suit  as  residuary 
legatees  in  trust  under  the  Will.  Probate  was  opposed  by  the  Respondents,  Mrs. 
Dyce  Sombre,  the  deceased's  widow.  Mrs.  Troup  and  the  Baroness  Solar oli,  the 
deceased's  sisters,  and  next  of  kin,  on  the  ground  that  the  deceased  was  of  unsound 
mind  when  the  Will  and  Codicil  were  prepared  and  executed.  The  facta  of  the 
case,  the  nature  of  the  Will  and  Codicil,  and  the  evidence,  which  was  very 
voluminous,  are  so  fully  set  forth  in  the  judgment  of  their  Lordships,  a--  to  render 
any  further  statement  here  uniiecessa  ry.  By  the  decree  of  the  Prerogative  Court 
judgment  reported,  1  Deane's  Ecc.  Reps.,  p.  24),  the  Will  and  Codicil  wen 
pronounced  against,  on  the  ground  that  the  deceased  was  of  unsound  mind  al  tin- 
time  of  giving  instructions  for  and  execution  of  these  instruments,  and  the  Courl 
further  condemned  Prinsep  and  the  East  India  Company  in  costs.  Separate  appeals 
were  preferred  by  Prinsep  and  the  East  India  [234]  Company  against  this  sentence 
which  appeals  weie  consolidated,  and  now  came  on  for  hearing.  The  argument  0] 
the  appeal  lasted    en  days. 

Sir  Frederick  Thesiger,  Q.C.,  Dr.  Bayford,  and  Mr.  Forsyth,  for  the  Appellant, 
Prinsep  : 

The  Attorney-General  (Sir  Alexander  Cockburn),  Mr.  Wigram,  Q.C.,  Dr.  Haggard, 
and   Mr.   Melvill,  for  the  other  Appellants,  the  East   India  Company. 

The  Queen's  Advocate  (Sir  John  Harding),  the  Solicitor-General  (Sir  Richard 
Bethell),  Sir  Fitz-Roy  Kelly,  Q.C.,  Dr.  Jenner,  and  Mr.  W.  Jervis,  for  the  Respondent, 
Mrs.  Dyce  Sombre;  and 

Dr.  Twiss,  and  Dr.  Spinks,  for  the  next  of  kin,  the  other  Respondents  (a). 
The  arguments  were  confined  to  an  examination  of  the  medical  and  other 
evidence  of  the  state  of  the  deceased's  mind,  and  involved  the  question,  whether 
the  deceased  was  of  sound  and  disposing  mind  when  he  gave  instructions  for  and 
executed  the  Will  and  Codicil.  The  Appellants  admitted  that  the  deceased  had 
been  at  one  time  insane,  and  that  a  Commission  of  lunacy  was  subsisting  at  his 
death,  but  insisted  that  the  delusions  which  he  formerly  entertained  had  been 
entirely  removed.  And  as  to  some  of  the  supposed  [235]  delusions,  they  submitted 
they  were  not  of  an  insane  character  at  all.  but  were  to  be  attributed  solely  to  his 
Asiatic  habit-  and  feelings,  and  to  his  ignorance  of  tire  customs  and  maimers  of 
this  country.  The  case  of  the  Respondents  was,  that  the  deceased  was  insane  when 
he  gave  instructions  and  executed  the  instruments  in  question.  The  authorities 
referred  to  were.  Gartwright  v.  Gartwright  1 1  Phil).  Ecc.  Rep.  90),  Austen  v.  Graham 

-  M -e's  P.C.  Cases,  493),  Waring  v.  Waring  (6  Moore's  P.C.  Cases,  341),  Mudway 

v.  Croft  (3  Curt.  675),  The  Queen  v.  II ill  (2  lien,  and  Peace,  Cr.  Cas.  254),  WAdam 
v.  Walker  (1  Dow.  ITS),  Dew  v.  Clark  (3  Add.  7!)  ;  and  see  note  to  pp.  88-89),  In  rt 
Dyct  Sombre  t  1  Mac.  and  Cor.  116),  Sir  Gregory  Page  Turner's  Case  (no1  reported). 
1  Williams  "On  Executors,"  p.  17  (3rd  Edit.):  Ray's  "  Medical  Jurisprudence."  pp. 
94,  103,  123,  219,  245-6 ;  Pritchard  "On  Insanity."  pp.  6,  26-7;  ConnoUy  "On 
Insanity."  pp.    172,  33  1.  337. 

Upon  the  question  of  costs  of  the  executor  and  legatees  in  trust  coming  oul  of 

(a)  Their  Lordships,  in  consideration  of  the  appeals  being  consolidated,  and 
the  magnitude  of  the  papers,  aUowed  a  third  Counsel  to  be  heard  for  the  Appellants 
in  reply,  and  as  the  defence  of  the  widow  and  next  of  kin  was  the  same,  two  Counsel 
only  were  allowed  for  the  Respondents.  See  upon  this  point.  Castle  v.  Toi 
Moore's  P.C.  Cases,  pp.  141-S:  Jewa-jee  v.  Trianbttk-jee,  3  Moore's  Iml  \pp 
Cases,  139. 
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the  estate.  Dean  v.   Bussel  (3   Phill.  Ecc.  Rep.   334),  Armstrong  v.  Huddleston  (I 

Moore's  P.C.  Cases,   ITS),  were  relied  upon. 

Judgmenl   was  postponed,  and  now  delivered  by 

The  Right  Hon.  Dr.  LuBhington  (July  1,  1856).— Mr.  Dyce  Sombre  died  on  the 
1st  of  Julv?  1851.  On  the  2oth  of  June."  L849,  he  executed  a  Will ;  and  on  the  13th 
of  August,  in  the  same  year,  a  Codicil.  The  WiU  and  Codicil  are  propounded  by 
Prinsep,  one  of  the  executors  therein  named.  After  proceedings  of  [236]  almost 
unexampled  length  in  the  Prerogative  Court  of  Canterbury,  the  learned  Judge  of 
that  Court,  (The  Right  Bon.  Sir  John  Dodson,)  on  the  26th  of  January  last,  delivered 
his  judgment  [1  Deane,  24],  pronouncing  against  the  Will  and  Codicil;  on  the 
ground  that  the  deceased  was  not  of  sound  mind  when  he  executed  the  same:  he 
also  condemned  Prinsep,  the  executor,  and  the  East  India  Company,  who  had  made 
common  cause  with  him,  in  all  the  costs  occasioned  by  this  litigation. 

From  this  decree  an  appeal  has  been  prosecuted,  and  their  Lordships  are  now 
called  upon  to  determine  whether  the  judgment  of  the  Court  below  is  well  founded 
or  not  :  or,  in  other  words,  whether  the  deceased  was  of  sound  mind  at  the  times  of 
the  execution  of  the  Will  and  the  Codicil. 

It  may  be  well  to  commence  our  inquiry  into  this  case  by  stating  what  facts. 
beyond  all  controversy,  had  occurred  preceding  the  execution  of  these  instruments. 

First.  In  July,  1843,  the  deceased  was  found,  by  the  verdict  of  a  jury  assembled 
in  consequence  of  a  Commission  issued  under  the  authority  of  the  Lord  Chancellor, 
to  be  of  unsound  mind,  and  to  have  been  so  from  October,  1842. 

Second.  The  deceased,  under  the  care  of  a  physician,  was  allowed  to  travel  in 
various  parts  of  England.  In  Septemb  r,  1843,  he  made  his  escape  from  England, 
and  went  to  Paris.  Endeavours  were  nude  to  reclaim  him  as  a  lunatic,  but  the 
French  Government  declined  to  give  him  up,  unless  he  was,  after  an  examination 
conducted  by  the  French  authorities,  found  to  be  of  an  unsound  mind.  Such  an 
examination  was  instituted  in  October,  1843,  under  the  superintendence  of  M. 
Delesert,  the  Prefect  of  [237]  Police,  with  the  assistance  of  physicians  of  the  high  st 
character  in  Paris.  The  result  of  that  examination  was,  that  he  was  deemed  to 
be  of  sound  mind,  and,  consequently,  remained  his  own  master  in  France. 

Third.  A  petition  was  soon  afterwards  presented  to  the  Lord  Chancellor  for  the 
purpose  of  having  the  Commission  superseded,  and  the  report  of  the  French  phy- 
sicians was  laid  before  him.  Lord  Lyndhurst,  the  then  Lord  Chancellor,  gave 
permission  to  the  deceased  to  come  to  England,  his  personal  liberty  being  secured 
to  him.  He  was  again  examined  by  physicians  appointed  by  Lord  Lyndhurst  : 
and  Lord  Lyndhurst  had  more  than  one  personal  interview  with  him. 

Fourth.  The  result  of  these  proceedings  was,  that  Lord  Lyndhurst,  with  the 
fullest  information  before  him,  and  with  the  advantage  of  having  seen  the  deceased 
himself,  pronounced,  in  August,  1844,  a  most  elaborate  judgment,  discussing  all 
the  facts  and  circumstances  with  great  minuteness  and  unrivalled  ability,  and  de- 
clined to  supersede  the  Commission. 

Fifth.  After  this  judgment,  Dyce  Sombre  went  back  to  the  Continent  ;  and  he 
appears  to  have  travelled  into  every  part  thereof,  as  well  as  to  have  visited  Egypt. 
With  a  view  to  obtain  a  supersedeas  of  the  Commission,  he  caused  investigation  to 
be  made  into  his  sanity  both  at  St.  Petersburgh  and  at  Brussels,  and  all  the 
physicians  who  were  consulted  by  him  at  those  places  reported  him  to  be  of  sound 
mind.  Many  applications  were  made  with  regard  to  his  pecuniary  affairs  to  the 
Lord  Chancellor  for  the  time  being  ;  and  in  1847,  the  whole  residue  of  his  income, 
aft  r  the  payment  of  £4000  per  annum  to  Mrs.  Dyce  Sombre,  was  left  to  his  sole 
disposal. 

Sixth.  Under  the  authority  of  the  Lord  Chancel-[238]-lor,  he  was  examined  by 
English  physicians  both  at  Dover  and  at  Brighton  ;  and  it  appears  that  a  petition, 
presented  in  the  latter  end  of  the  year  1848  for  the  superseding  of  the  Commission, 
was  refused  by  the  Lord  Chancellor  in  December  of  that  year. 

Seventh.  In  th  •  same  month  of  December,  through  the  instrumentality  of  a  Mr. 
Mahon,  Dyce  Sombre  was,  without  the  intervention  of  either  his  Counsel  or  solicitor, 
examined  by  five  of  the  most  eminent  physicians  in  London.  Their  evidene  •  is 
now  before  the  Court,  and  no  doubt  can   exist  but  that  they  made  a   most   careful 
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investigation  into  the  state  of  Dyee  Sombre's  mind,  and  that  they  availed  them- 
selves of  all  the  means  within  their  reach  of  rendering  tliat  examination  searching 
and  effectual.  A  report  prepared  by  Dr.  Mayo  was  eventually  signed  by  them  all, 
and  that  report  certified,  in  substance,  that  Dyce  Sombre  was  of  sound  mind.  This 
report  was  informally  and  irregularly  introduced  to  the  knowledge  of  the  Lord 
Chancellor  by  means  of  a  document  signed  by  certain  noblemen  and  gentlemen;  a 
new  petition  was  presented;  and  the  whole  question  was  fully  considered  and 
elaborately  discussed  before  Lord  Cottenham,  then  Lord  Chancellor. 

Eighth.  The  result  of  this  investigation  was  a  judgment  pronounced  by  Lord 
Cottenham.  in  April,  1849,  by  which  he  refused  the  prayer  of  the  petition,  and  the 
Commission  remained  in  force. 

It  will  be  observed  that  the  instructions  for  the  Will  were  given  at  a  short  period 
before  the  judgment  just  mentioned  ;  and  the  solicitor  employed  was  a  solicitor  not 
previously  engaged  on  behalf  of  the  deceased,  but  the  solicitor  of  Prinsep,  one  of 
the  executors  named  in  the  Will. 

[239]  It  may  be  expedient,  before  travelling  further  into  the  facts  of  this  case, 
to  consider  bow  far  the  undoubted  facts  which  have  been  recapitulated  will  affect 
the  principles  upon  which  this  case  must  lie  adjudged.  We  apprehend  that,  though 
the  opinions  of  tic  physicians  who  so  carefully  examined  the  deceased,  and  testified 
to  his  soundness  of  mind,  are  entitled  to  weight  and  consideration,  yet  that  the  Com- 
mission not  having  been  superseded,  the  legal  presumption  is  against  the  validity 
of  any  testamentary  instrument;  and  consequently  the  onus  of  proving  the  sound- 
ness of  mind  of  the  Testator  is  imposed  upon  the  party  setting  up  the  instrument. 
We  will  observe  that,  though  the  cases  are  rare,  yet  there  have  been  some  instances 
where  the  validity  of  a  Will  has  been  pronounced  for,  notwithstanding  that  the 
restator  was,  at  the  period  of  making  it,  under  the  protection  of  a  Commission,  as 
in  the  case  of  Cartwright  v.  Cartwright  [1  Ph.  E.  R.  90]. 

Under  such  circumstances,  it  is  competent  to  the  party  Betting  up  a  testamentary 
instrument  to  maintain — First,  either  that  the  deceased  was  always  of  sound  mind  ; 
B  'Mildly,  that  though  he  may  have  been  formerly  of  unsound  mind,  he  had  entirely 
and  completely  recovered  :  or,  thirdly,  that  the  Will  was  made  during  a  lucid 
interval.  It  is  evident,  from  these  few  observations,  that  the  main  question  for  our 
decision  in  this  case  is,  soundness  or  unsoundness  of  mind  at  the  periods  of  giving 
instructions  for  and  of  the  execution  of  the  Will  and  Codicil. 

In  some  cases  such  questions  may  be  determined  by  the  conduct  of  the  Testator 
at  those  particular  times ;  but,  in  the  present  instance,  it  is  necessary  to  take  a  much 
wider  view  ;  for,  to  form  a  just  judg-[240]metit ,  we  must  investigate  and  ascertain, 
to  the  best  of  our  ability,  the  general  state  of  the  mind  of  the  deceased.  To  effect 
this  object  ;  to  enable  us  to  form  a  just  estimate  of  the  conduct  of  the  deceased  at 
ioua  times;  to  satisfy  ourselves  whether  particular  actions  are  to  be  ascribed 
to  peculiarities  and  eccentricities,  or  arose  from  a  diseased  state  of  the  mind  ;  it  will 
be  necessary  to  commence  our  inquiry  from  a  very  early  period. 

First,  as  to  the  Testator's  birth  and  origin.     The  Testator  was  born  at  Sirdhana, 
in  the  Upper  Provinces  of  Bengal,  in  1^08,  or  thereabouts.      He  was  descended  from 
aeral  Sombre,  who  was  a  European.     General  Sombre  had,  by  a  Hindoo  woman. 
■n.  named  Louis  Balthazar  Sombre,  who  was  the  father  of  Juliana  Dyce.      Ther 
may.  perhaps,  be  some  uncertainty  as  to  who  was  the  mother  of  Juliana  Dyce. 

Juliana  Dyce  married  George  Alexander  Dyce,  who  seems  to  have  been  thi 
of  a  British  officer;  and,  as  far  as  we  can  collect,  by  a  native  woman.     From  this 
connection  came  the  Testator  and  his  two   sisters,   Mrs.   Troup   and  the  Baroness 
Solaroli. 

The  Testator  was,  therefore,  by  origin,  partly  European  and  partly  Asiatic. 
That  the  conduct  and  character  of  a  person  may.  in  some  cases,  be  affected  by  birth, 
and  the  blood  that  flows  in  his  veins,  is  a  proposition  which  will  not  be  denied. 
People  of  every  nation  have  some  peculiarities  and  characteristics.  The  difficulty 
is.  to  form  a  correct  opinion,  in  particular  instances,  how  far  such  peculiar  con- 
stitutions may  fairly  be  ascribed  to  birth  and  origin,  or  justly  be  referred  to  ordi- 
nary causes.  I,,  following  up  the  present  inquiry,  we  shall  not.  fail  to  bear  in  mind 
that  Asiatic  blood  did.  and  probably  to  a  considerabl  •  extent,  flow  [241]  in  the  veins 
"t  Dyee  Sombre  :   and  we  shall  endeavour  to  <_rive  this  circumstance  its  proper  weight. 
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Next,  the  Testator's  early  history  and  education.  The  Begum  of  Sirdhana  had 
married  the  General  Sombre,  from  whom  Dyce  Sombre  was  descended.  The  General 
died  at  a  period  long  antecedent  to  these  transactions.  The  Begum's  attachment 
to  him  was  strong,  and  she  evinced  it  by  her  protection  of  his  descendants,  though 
not  relatives  of  her  own. 

A 1  uiut  the  year  1826,  George  Alexander  Dyce,  who  had  been  in  the  service  of  the 
Begum,  was  dismissed  by  the  Begum,  and  does  not  appear  ever  to  have  been  re- 
<  mailed  to  her.  His  son,  the  deceased  in  this  cause,  was  adopted  by  her,  and,  with 
his  two  sisters,  lived  at  her  palace. 

The  only  fact  which  transpires  as  to  the  education  of  the  Testator  is,  that  for 
some  time  (certainly  not  exceeding  three  or  four  years)  he  resided  with  a  Mr.  Fisher, 
who  was  a  clergyman  of  the  Church  of  England,  and  chaplain  at  Meerut,  a  large 
military  station  about  twelve  miles  from  Sirdhana.  Whilst  under  Fisher's  care, 
he  acquired  a  knowledge  of  the  English  language.  What  were  his  further  acquisi- 
tions does  not  appear  ;  but,  in  his  own  opinion,  strongly  expressed  by  himself,  he 
considered  his  education  as  very  deficient,  and  greatly  deplored  that  deficiency. 

At  what  particular  time  Dyce  Sombre  quitted  Fisher  is  left  in  some  obscurity; 
but  whenever  that  might  be,  he  returned  to  live  with  the  Begum  at  Sirdhana,  and 
grew  in  her  confidence  until  he  was  invested  with  almost  supreme  power  in  carrying 
on  the  Government,  which  was,  so  far  as  we  know,  absolutely  despotic. 

[242]  Then,  as  to  the  Testator's  society  and  habits  up  to  the  Begum's  death.  On 
many  occasions  during  the  argument,  much  was  said  as  to  the  deceased's  ignorance 
of  European  society;  and  much  of  the  deceased's  conduct  was  endeavoured  to  be 
accounted  for  on  that  ground. 

We  are  now  speaking  of  Indian  society,  and  of  Indian  society  in  the  Upper  Pr(,- 
-■inces  of  Bengal.  It  behoves  us,  therefore,  to  be  cautious  in  forming  our  opinions, 
and  drawing  conclusions.  Probably,  too,  society  in  the  Upper  Provinces  may,  in 
many  lespects,  be  very  different  from  that  which  exists  at  Calcutta.  Dr.  Drever 
says,  however,  that  at  Meerut  there  were  many  English  families,  and  that  at  Sird- 
hana there  was  very  good  English  society,  both  male  and  female.  And  the  evidence 
shows  that  the  deceased  mixed  in  that  society.  He  must,  therefore,  have  acquired 
some  knowledge  of  European  habits  and  customs,  such  as  they  prevail  in  the  East  — 
in  many  respects,  no  doubt,  much  the  same  as  in  England.  Dyce  Sombre,  accord- 
ing to  Dr.  Drever,  had  acquired  the  habits  of  this  society,  and  conducted  himself  at 
all  times  in  a  very  becoming  manner. 

As  to  the  personal  conduct  of  Dyce  Sombre,  it  may  be  described  in  one  sentence 
— the  most  unrestrained  sensual  indulgence  of  every  kind. 

With  respect  to  the  jealousy  manifested  by  Dyce  Sombre  as  to  the  women  with 
whom  he  cohabited,  or  the  entrance  of  strangers  into  the  Zenana,  there  is  a  differ- 
ence of  opinion  amongst  the  witnesses.  We  think  that  there  is  no  evidence  to  enable 
us  to  form  any  decided  conclusion  either  way.  We  cannot  say  that  he  was  more  or 
less  given  to  jealousy  than  persons  of  his  blood,  education,  and  habits  ordinarily 
would  be. 

[243]  In  L836,  the  Begum  died,  and  left  the  deceased  a  very  large  property, 
probably  £500,000.  He  went  to  Calcutta,  afterwards  to  China  ;  and  returned  to 
Calcutta.  Early  in  1838,  he  left  Calcutta  for  England,  and  arrived  at  Bristol  in 
August.  Some  little  experience  he  must,  therefore,  have  acquired  during  the  two 
years  which  elapsed  from  the  Begum's  death  ;  some  further  knowledge  of  European 
society. 

As  to  the  character  of  the  Testator.  From  the  circumstances  already  mentioned, 
some  opinion  may  be  formed  as  to  the  character  of  the  Testator,  though,  from  the 
mixture  of  European  and  Asiatic  blood — from  a  mixture  of  habits  of  each — from 
the  strange  combination  of  the  profession  of  the  Roman  Catholic  religion  with 
Mahomedan  practices — from  the  alternation  of  at  one  time  acting  almost  as  a 
Sovereign  Prince,  and  at  another  in  the  capacity  of  a  gentleman,  wealthy,  indeed, 
but  without  power  or  authority — it  would  be  vain  to  attempt  any  precise  definition. 

The  important  inquiry  is,  how  far  that  character  shall  be  "permitted  to  put  a 
complexion  on  the  acts  of  the  deceased,  a  complexion  different  from  that  which 
would  be  put  in  the  case  of  an  ordinary  individual.  We  think  that  we  may  safely 
conclude  that  the  Asiatic  origin  and  habits  of  the  deceased  would  probably  render 
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him  more  prone  to  jealousy  and  suspicion  than  would  lie  the  case  with  respect  to 
Englishmen;  that  circumstances  would  excite  jealousy  and  all  kinds  of  suspicion 
in  the  mind  of  the  deceased,  which  would  produce  no  such  effect  upon  an  English 
gentleman  of  education,  accustomed  to  good  society;  therefore,  many  actions  of  the 
deceased  may  fairly  be  attributed  to,  and  explained  by,  these  peculiarities  of 
character. 

[244]  There  are,  however,  limits  within  which  this  principle  of  solution  from 
peculiarity  of  character  must  be  circumscribed.  It  may  be  conceded  that,  in  Dyce 
Sombre's  case,  circumstances,  very  slight  in  themselves,  and  ordinarily  wholly  in- 
adequate, might  create,  and  in  a  violent  degree,  jealousy  and  suspicion;  but  the 
invention  of  facts  wholly  without  foundation,  the  belief  of  circumstances  wholly 
improbable  (if  not  absolutely  impossible),  even  in  a  person  of  such  a  character,  never 
can  be  accounted  for  by  similar  reasoning. 

On  the  arrival  of  Dyce  Sombre  in  England,  in  1838,  he  was  received  into  society, 
and  seems  to  have  conducted  himself,  so  far  as  relates  to  society,  with  perfect  pro- 
priety. In  September.  IS  10,  he  was  married  to  Miss  Jervis,  the  daughter  of  Lord 
St.  Vincent. 

It  is  not  necessary  to  refer  minutely  to  the  circumstances  preceding  the  mar- 
riage ;  we  will  proceed  with  the  narrative.  In  the  month  of  March,  1843,  the  parties 
were  residing  at  the  Clarendon  Hotel.  Dyce  Sombre's  conduct,  in  the  opinion  of 
his  medical  attendants,  rendered  it  necessary  he  should  be  put  under  restraint,  and 
he  was  so  accordingly.  He  was  removed  to  Hanover  Lodge;  a  Commission  of 
lunacy  issued  ;  and,  on  the  1st  of  July  in  that  year,  he  was  found  of  unsound  mind, 
and  to  have  been  so  from  the  October  in  the  preceding  year. 

Here  it  may  be  expedient  to  pause,  and  consider  what  is  the  effect  of  such  a  find- 
ing by  a  jury,  acting  in  pursuance  of  a  Commission.  We  apprehend,  as  we  have 
before  stated,  that  the  presumption  of  law  is,  that  the  verdict  of  the  jury  was  wTell 
founded,  and  that  the  deceased  continued  lunatic  so  long  as  the  Commission  was 
not  superseded. 

[245]  It  is  true  that  a  person  so  circumstanced  may  have  entirely  recovered 
before  the  Commission  has  been  actually  superseded;  it  is  true  that  he  may  have 
partially  recovered;  may  have  had  lucid  intervals;  but  the  onus  jyt-obandi  must 
lie  upon  whomsoever  asserts  the  affirmation  of  complete  or  partial  recovery. 

Such  would  be  the  presumption  if  this  were  the  verdict  of  the  jury  alone,  but 
on  the  present  occasion  the  insanity  at  some  period  antecedent  to  the  preparing  and 
execution  of  the  testamentary  papers  propounded  is  not  denied;  and,  moreover, 
we  are  all  clearly  of  opinion  that  the  evidence  now  produced  establishes  beyond 
doubt  that  the  deceased  was,  in  the  year  18-13,  of  unsound  mind.  This  being  so, 
we  think  that  the  doctrine  laid  down  by  Lord  Thurlow  in  the  case  of  The  Attorney- 
General  v.  Parnther  (-'5  Bro.  CO  442),  confirmed  by  many  other  authorities,  and 
but  slightly  modified  by  Lord  Eldon  in  Ex  parte  Holyland  (11  Vesey,  10).  strictly 
applies,  where  he  mentions  the  case  of  a  lunatic  in  the  management  of  the  estate  of 
his  own  Committee.  The  following  are  the  passages  alluded  to.  Lord  Thurlow 
said  (p.  443): — "If  derangement,  be  alleged,  it  is  clearly  incumbent  on  the  party 
alleging  it,  to  prove  such  derangement:  if  such  derangement  be  proved,  or  be  ad- 
mitted to  have  existed  at  any  particular  period,  but  if  a  lucid  interval  be  alleged  to 
have  prevailed  at  the  period  particularly  referred  to,  then  the  burthen  of  proof 
attaches  to  the  party  alleging  such  lucid  interval,  who  must  show  sanity  and  com- 
petence at  the  period  when  the  act  was  done,  and  to  which  the  lucid  interval  refers  ; 
and  it  certainly  is  of  equal  importance  that  the  evidence  in  support  of  the  allegation 
of  a  lucid  interval  after  derangement  at  any  period  has  been  established,  [246] 
should  be  as  st  rong  and  as  d  monstrat ive  of  such  fact  as  where  the  object  of  the 
proof  is  to  establish  derangement." 

To  this  doctrine  Lord  Eldon  added  (11  Vesey,  10): — "  In  the  case  of  Mrs.  Barker 
(Attorney-General  v.  Parnther,  3  Bro.  CO  441),  Lord  Thurlow  said,  that,  where 
lunacy  is  once  established  by  clear  evidence,  the  party  ought  to  be  restored  to  as 
perfect  a  state  of  mind,  as  he  had  before ;  and  that  should  be  proved  by  evidence  as 
clear  and  satisfactory.  I  cannot  agree  to  that  proposition,  either  as  to  property, 
or  with  reference  to  such  a  case  as  this;  for,  suppose  the  strongest  mind  reduced 
by  the  delirium  of  fever,  or  any  other  cause,  to  a  very  inferior  degree  of  capacity, 
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admitting  of  making  a  Will  of  personal  estate,  to  which  a  boy  of  the  age  of  fourteen 
is  competent;  the  conclusion  is  not  just,  that,  as  that  person  is  not  what  he  had 
been,  he  should  not  be  allowed  to  make  a  Will  of  personal  estate.  There  may  be 
frequent  instances  of  men  restored  to  a  state  of  mind  inferior  to  what  they  pos- 
sessed before :  yet  it  would  not  be  right  to  support  Commissions  against  them.  On 
the  other  hand,  if  lunacy  has  been  satisfactorily  established,  particularly  where 
there  is  a  tendency  to  do  great  personal  harm  to  others,  I  ought  to  be  sure,  by  the 
evidence  of  persons  having  competent  knowledge  upon  the  whole  of  the  subject, 
that  there  is  an  absence  of  that  disorder,  and  that  those  tendencies  may  not  be 
brought  forward,  when  it  may  not  be  generally  known  that  there  is  any  providence 
of  the  law  thrown  over  the  individual." 

No  doubt,  however,  the  presumption  of  law  to  which  we  have  referred  may  be 
rebutted,  and  the  effect  of  the  positive  proof  which  we  have  mentioned  [247]  may  be 
displaced  by  satisfactory  evidence  proving  the  entire  recovery,  or  the  possession  of 
sound  mind,  when  the  acts  in  question  were  done. 

This,  then,  is  the  case  we  have  to  consider — entire  recovery,  or  sound  mind,  at 
the  date  of  the  instruments  propounded.  Of  course  the  first  proposition  includes 
the  latter  ;  but  if  either  be  proved,  the  testamentary  papers  propounded  must  be 
pronounced  for. 

We  think  that  the  best  mode  of  arriving  at  the  truth  in  this  inquiry  is  to  examine, 
in  the  first  instance,  the  evidence  by  which  the  insanity  in  1843  was  established  to 
the  satisfaction  of  the  jury,  and  to  our  own  conviction;  to  ascertain  in  what  par- 
ticular delusions  this  insanity  manifested  itself ;  to  trace,  by  a  consideration  of 
the  evidence  on  both  sides,  so  far  as  we  are  able,  the  continuance  or  disappearance 
of  such  delusions  ;  to  inquire  whether  fresh  delusions  arose  in  the  mind  of  the 
Testator,  and,  in  a  similar  manner,  whether  they  were  transient,  or  continued  to 
affect  the  mind  of  the  deceased  till  the  periods  of  the  execution  of  the  Will  and 
Codicil. 

We  do  not  think  it  necessary  to  attempt  any  definition  of  what  generally  con- 
stitutes insanity,  except  so  far  as  is  absolutely  necessary  for  the  due  consideration 
of  this  case.  We  cannot,  however,  err  in  saying,  that  insane  delusions  are  of  two 
kinds;  the  belief  in  things  impossible;  the  belief  in  things  possible,  but  so  im- 
probable, under  the  surrounding  circumstances,  that  no  man  of  sound  mind  would 
give  them  credit ;  to  which  we  may  add,  the  carrying  to  an  insane  extent  impres- 
sions not  in  their  nature  irrational. 

Pursuing  the  course  of  inquiry  we  have  laid  down,  we  will  commence  with  the 
evidence  of  Sir  James  Clark.  He  attended  the  deceased  from  the  end  of  [248] 
February,  1843,  till  August  of  the  same  year,  and,  occasionally,  at  various  times 
and  places,  till  the  end  of  November,  1848.  He  says  that  the  deceased  at  all  times 
manifested  delusions  respecting  the  infidelity  of  his  wife.  He  asserted  that  she 
had  connection  with  her  own  father  in  Hyde  Park  in  open  day.  In  1844,  the 
deceased  repeated  many  declarations  of  the  same  insane  character,  so  manifestly 
insane  that  it  would  be  impossible  to  impute  them  to  his  Asiatic  blood  or  Eastern 
customs.  In  April,  1843,  the  deceased  had,  clearly,  an  insane  belief  in  spirits.  In 
1848,  the  deceased  declared  his  conviction  that  the  Baroness  Solaroli  was  illegiti- 
mate, but  whether  this  was  an  insane  conception  or  not  must  be  subject  of  inquiry 
presently.  The  deceased  expressed  his  suspicions  that  medicine  was  put  into  his 
food,  and  with  a  view  to  diminsh  his  procreative  powers.  In  November,  1848, 
Sir  James  Clark  reports,  in  conjunction  with  other  physicians,  that  the  Testator 
was  unfit  to  be  entrusted  with  the  management  of  his  own  affairs,  a  certificate,  in 
other  words,  that  he  was  not  of  sound  mind.  There  is  no  doubt  but  that  the  evidence 
of  Sir  James  Clark  is  entitled  to  great  consideration ;  but  it  may  be  right  to  observe 
that  the  Judges  of  the  Prerogative  Court,  where  questions  of  insanity  are  so  fre- 
quently mooted,  have  always  held  that  the  most  important  evidence  where  medical 
persons  have  been  examined,  is  the  facts  to  which  they  depose,  rather  than  the 
opinions  they  have  formed  ;  that  Court  holding  it  more  proper  to  draw  its  con- 
clusions from  facts  rather  than  from  the  inferences  of  others,  however  skilled  in 
cases  of  insanity :  not  that  the  opinions  of  medical  persons  are  disregarded,  but 
that  the  facts  deposed  to  furnish  the  safest  evidence  on  which  a  [249]  judgment  can 
be  founded.     Sir  James  Clark,  speaking  of  the  state  of  mind  of  the  Testator  in 
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April,  1843,  expresses  his  opinion  in  the  strongest  terms.  Be  Bays  his  whole 
demeanour  was  suoh  as  to  make  it  marvellous  that  any  one  oould  doubt  liis  insanity. 

Dr.  Monro,  who  was  a  physician  of  tin-  most  extensive  practice  in  cases  of 
insanity,  mentions  a  remarkable  fact,  that  so  early  as  1840,  and  in  the  month  of 
July,  before  his  marriage,  the  deceased  did  of  his  own  accord  come  to  consult  him 
(Dr.  Monro)  aboul  his  health.  Dr.  Monro  says,  "1  do  m>t  remember  thai  this  visit 
was  with  any  particular  reference  to  his  mind;  rather,  i  think,  thai  he  was  hypo- 
chondriacal." That  apprehension,  however,  savours  of  mental  discomposure.  Dr. 
Monro  attended  the  deceased  at  the  Clarendon,  at  Hanover  Lodge,  and  was  present 
at  the  execution  of  the  Commission.  As  proofs  of  mental  delusion,  he  mention- 
that  the  deceased  charged  Mrs.  Dyce  Sombre  with  incoiit  ineiicy  with  anybody  and 
everybody,  and  said  that  she  had  herself  owned  to  having  received  men  from  her 
own  father  down  to  shopmen.  Amongsl  other  proofs  of  insanity,  he  mentions 
that  the  deceased  staled  in  L843,  that  poisonous  things  had  been  put  with  his  food 
fo    'In-  purpose  of  producing  impotency. 

Dr.  Conolly  was  one  of  the  medical  gentlemen  who  signed  the  certificate,  and 
who  saw  the  deceased  in  18-1  1.  He  speaks  to  similar  facts,  and  also  to  the  Testator 
having  declared  that  he  had  dined  upon  apples  and  porter  to  prevent  a  leva 

These  three  witnesses — Sir  .lames  Clark,  Dr.  Monro,  and  Dr.  Conolly — all 
speak  to  the  years  1843  and  L844.  The  two  latter  did  not  see  the  deceased  after- 
wards. Sir  James  Chirk  frequently  did  so  up  to  November,  I  sis.  [250]  Con- 
Bidering  this  evidence,  we  can  entertain  no  reasonable  doubt  that  the  deceased 
of  unsound  mind  in  1843  :  that  the  verdict  of  the  jury  was  well  founded;  and  that 
he  remained  of  unsound  mind  in  1814.  Indeed,  such  insanity  has  been  very  pro- 
perly admitted  by  the  Counsel  who  have  argued  in  support  of  this  Will  and  Codicil. 

Before  proceeding  further,  it  may  be  well  to  notice  some  considerations  which 
necessarily  arise  from  this  state  of  things.  It  becomes  wholly  unnecessary  to  expend 
time  upon  the  proceedings  instituted  by  the  French  authorities  in  October.  1843. 
Th.it    they  were  conducted  with  tic  I    care   and  caution,   and  with  the  most 

earnest  desire  to  ascertain  the  truth,  is  manifest.  Whatever  means  were  possessed 
to  enable  the  examiners  to  arrive  at  a  just  conclusion  were  most  carefully  employed; 
but  a  knowledge  of  the  deceased  and  his  habits  was  necessarily  wanting,  and 
especially  Dyce  Sombre-  ignorance,  at  the  time,  of  the  French  Language;  and  the 
examination  being  carried  on  by  interpretation,  probably  led  them  to  conclusions 
different  from  those  arrived  at  in  England.  If  this  examination  failed,  conducted 
a-  it  was  with  so  extraordinary  a  care,  it  may  furnish  some  reason  why  greater 
weight  should  not  be  attributed  to  the  reports  of  other  physicians  abroad. 

The  insanity,  however,  being  established  in  1844,  a  new  issue  arises,  namely, 
whether  a  recovery  i-  proved. 

The  whole  history  of  Dyce  Sombre,  which  substantially  includes  all  the  important 
evidence  up  to  July,  184-1,  is  so  admirably  set  forth  in  Lord  Lyndhurst's  judgment 
of  the  8th  of  Augusl  in  that  year,  that  we  will  not  travel  more  minutely  into  the 
particulars  of  [251]  Dyce  Sombre's  history  up  to  that  time.  It  is  true  that  Lord 
Lyndhurst  had  some  evidence  before  him  which  is  nol  before  us;  thai  we  have  some 
that  his  Lordship  had  not  ;  that  he  had  the  advantage  of  seeing  the  deceased  person- 
ally; bul  still,  generally  speaking,  the  case  is  the  same  as  it  was  at  that  period  in 
all  its  mo-i  important  features.  Lord  Lyndhurst  refused  to  supersede  the  Com- 
mission. 

We  now   proceed  to  investigate  what  occurred  subsequently  to  August,  L844. 

In  the  beginning  of  L845,  Dyce  Sombre  was  at  St.  Petersburgb,  and  there 
obtained  the  opinion  of  many  physicians  of  high  character;  bul  we  do  not  dwell 
upon  what  was  done  upon  that  occasion,  for.  independently  of  other  reasons, 
the  very  certificate  which  they  signed  commenced  with  a  statement  of  Dyce  Son 
Strongly  indicative  of  his  insanity.  He  stated  that  in  March,  1843,  he  was  confined 
under  the  pretext  of  being  insane  by  the  intrigues  of  his  enemies;  of  his  having 
been  declared  out  of  his  mind  by  a  bribed  Commission.  In  June,  1845,  s  similar 
ificate  was  signed  at  Brussels,  and  one  of  the  medical  gentlemen  who  signed 
it  was  Mahoii.  the  person  who  entered  into  a  contract  with  Dyce  Sombre  to  receive 
£lo, OUt)  if  the  Commission  was  superseded  witVin  a  term  specified.  We  do  nol 
think  that   this  evidence  materially  affects  the  ca  e. 
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We  now  approach  a  period  when  it  becomes  of  much  greater  importance  to 
trace,  with  accuracy,  the  evidence  produced  on  both  sides  as  to  the  state  of  the  mind 
of  the  deceased. 

The  Counsel  in  support  of  the  Will  have  contended  that  the  mental  condition  of 
the  deceased  had  begun  to  improve  in  1846,  or  even  at  an  earlier  period;  and  [252] 
that  he  had  wholly  recovered  before  the  preparation  and  execution  of  these  testa- 
mentary instruments  :  we  must  look,  therefore,  with  the  greatest  care  to  the  evidence 
bearing  upon  this  period,  and  on  the  state  of  mind  of  the  deceased 
up  to  the  times  when  the  Will  and  Codicil  propounded  were  executed.  We  must 
be  satisfied  that  the  delusions,  which  had  previously  existed,  had  ceased — ceased 
altogether — not  merely,  that  they  were  not  at  all  times  apparent,  but  that  they 
were  not  latent.  We  must  be  convinced  that  no  new  delusions  since  1843  had  sprung 
up,  and  still  continued  to  produce  a  morbid  effect  on  the  mind  of  the  deceased. 
We  are  not  now  inquiring  as  to  a  lucid  interval,  but  whether  there  was  a  recovery 
from  past  insanity. 

Before  prosecuting  this  inquiry,  it  may  be  proper  to  observe  that  Mahon  is,  at 
this  period,  upon  the  stage,  and  that  he  had  a  great  pecuniary  interest  in  proving 
Dyce  Sombre  to  be  of  sound  mind,  and  so  procuring  the  Commission  to  be  super- 
seded ; — that  it  is  manifest  from  the  evidence  in  this  cause,  that  Lord  Combermere 
and  others  were  exerting  all  their  influence  with  Dyce  Sombre,  to  induce  him  to 
conceal  from  his  medical  advisers,  and,  indeed,  from  all  whose  duty  it  was  to 
discover  the  truth,  those  feelings  and  those  convictions  which  had  been  deemed 
insane  delusions  ;  that  no  effort  was  left  untried  to  induce  Dyce  Sombre  to  re- 
present himself,  not  that  he  really  was,  but  as  it  was  deemed  most  expedient  that  he 
should  appear  to  be,  to  obtain  a  given  end — the  superseding  the  Commission  : — 
that  toward  the  attainment  of  this  object,  any  opinion  he  had  upheld  and  declared 
which  was  thought  inconsistent  with  the  obtaining  a  favourable  judgment  from  the 
physicians,  was  [253]  distinctly  pointed  out  to  him,  and  he  was  cautioned,  and 
urgently  cautioned,  what  to  dissemble  and  conceal ;  he  was  urged  by  every  motive 
most  dear  to  him  to  assume,  without  regard  to  truth,  a  given  character,  and  to  carry 
out  a  deliberate  scheme  of  deception. 

We  characterize  these  proceedings  thus  strongly  because  it  is  manifest,  from  all 
that  was  done,  that  truth  was  not  the  object  in  view;  that  the  inquiry  was  not 
whether  Dyce  Sombre  was  really  free  from  his  previous  insane  impressions,  but 
that  the  advice  was  to  deny  the  continuance  of  those  impressions,  whether  they 
existed  or  not.  We  cannot  doubt  that  all  the  means  so  adopted  to  disguise  the  truth 
were  most  capable  as  tending  to  pervert  justice,  by  poisoning  the  very  sources  from 
Which  justice  must  spring. 

But  the  question  which  most  calls  for  our  attention  is,  how  far  the  conduct  of 
Dyce  Sombre  is  to  be  ascribed  to  such  undue  interference,  and  one  of  the  evils 
attendant  upon  such  interference  is,  that  this  is  a  question  not  easily  to  be  solved. 
That  a  person  still  subject  to  mental  derangement  may  be  made  to  assume,  for  a 
time,  a  different  character,  may  be  induced  to  conceal  his  delusions,  may  be  per- 
fectly true;  but  it  is  difficult  to  say  to  what  extent  this  deception  could  be  carried, 
or  how  far  it  could  escape  detection :  suffice  it,  for  the  present  to  say,  that,  in 
examining  the  evidence  given  in  this  case,  we  must  always  bear  in  mind  that  every 
effort  was  made  to  induce  Dyce  Sombre  to  adhere  to  a  prescribed  course  of  conduct, 
and  to  conceal  any  manifestation  of  particular  feelings  and  convictions,  even  if  he 
really  entertained  them. 

The  insanity  up  to  1846  having  been  admitted,  we  [254]  have  not  thought  it 
necessary  to  refer,  in  detail,  to  the  evidence  before  that  period,  or  to  do  more  than 
advert  to  the  testimony  of  the  physicians  who  attended  Dyce  Sombre  in  1843  and 
1844,  and  showing  that  the  verdict  of  the  jury  was  well  founded. 

Dyce  Sombre  having  presented  a  petition  to  the  Lord  Chancellor  (Lord  Cotten- 
ham)  in  1846,  praying  that  a  further  examination  into  the  state  of  his  mind  should 
be  instituted,  he,  in  September  of  that  year,  was  permitted  to  come  to  England,  and 
an  examination  took  place  at  Dover,  under  the  order  of  the  Lord  Chancellor. 

We  will  now  refer  to  Dr.  Bright's  evidence.  He  was  one  of  the  Visitors  in 
lunacy  appointed  by  the  Lord  Chancellor  to  make  this  examination,  his  colleague 
being  Dr.  Southey.  Dr.  Bright  had  visited  Dyce  Sombre  on  prior  occasions,  in 
June  and  July,  1844.     On  the  21st  of  September,  1846,  and  the  three  following  days, 
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he  saw  and  examined  him  at  Dover,  with  Dr.  Southey;  again  in  August,  !V17: 
again  in  November,  1848.  Ee  was,  says  Dr.  Bright,  a  Lunatic,  each  and  every  time. 
This  is  the  opinion  of  Dr.  Bright,  formed  certainly  after  ample  opportunity  of 
knowing  all  the  circumstances  and  arriving  al  a  correcl  judgment.  However 
valuable  such  an  opinion  may  be,  still  it  is  much  more  satisfactory  to  know  the 
facts  upon  which  it  is  founded.  Such  a  knowledge  enables  us  to  judge  for  ours<  Ives. 
Upon  the  presenl  occasion  this  case  has  been  so  conducted,  thai  we  have  greal 
difficulty  in  appropriating  the  facts  to  their  proper  time — in  ascertaining  what 
the  physicians  saw  in  differenl  years.  Had  the  insanity  of  L843  been  admitted, 
and  the  recovery  pleaded,  all  this  difficulty  mighl  not  have  arisen.  [255]  One 
thing,  however,  is  quite  clear,  from  the  fat  I  s  stated  by  Dr.  Bright,  thai  in  Septembei . 
L846,  the  insanity  with  reaped  to  the  infidelity  of  Mrs.  \>yr  Sombre  continued.  It 
is  equally  clear  thai  at  this  time  the  undue  influence  practised  over  Dyce  Sombre 
manifested  itself.  After  having  one  day  charged  Mrs.  Dyct  Sombre  with  the  mosl 
abandoned  conduct  with  various  men.  on  the  following  day  he  jaid,  rather  abruptly, 

his    not  in us    as    to    her    infidelity    were    all    delusions,    and    that    she    was    the   chafi 

woman  living.  Soon  after,  he  reverted  to  the  charge  againsl  General  Ventura,  and 
Colonel  Forrester.  Dr.  Southey  confirms  the  whole  of  Dr.  Bright's  evidence,  and 
in  all  its  mosl   important  particulars. 

We  think  that  this  evidence  clearly  establishes  the  continuance  of  insanity  up  to 
the  period  in  question,  September,  1846.  It  is  righl  to  add,  however,  that  the 
physicians  then  reported  that  there  was  sufficienl  improvemenl  to  warrant  the  hope 
of  ultimate  recovery,  but  that  Dyce  Sombre  was  still  of  unsound  mind,  and  it  would 
he  unsafe  to  himself  and  others  to  withdraw  him  from  the  protection  of  the  Court 
of  ( 'haticery. 

This  we  consider  to  be  important  evidence  in  favour  of  the  result  contended  for 
by  the  Counsel  for  the  Will,  that  argument  being,  progressive  improvement  and 
final  recovery;  the  physicians  depose  to  the  fact  of  improvement,  and  express  their 
hope  of  recovery. 

In  August,  18-17,  the  same  two  physicians  examined  the  deceased  at  Brighton. 
Dr.  Bright  says  that  the  power  of  the  delusion  as  to  Mrs.  Dyce  Sombre's  infidelity 
was  less  manifest,  hut  he  was  not  free  from  it.  His  declarations  of  conviction 
that  he  had  been  under  delusion  were  the  expressions  of  one  acting  under  [256] 
restraint,  and  with  a  view  to  a  particular  end;  not  the  free  and  sincere  expressions 
of  a  mind  that  had  thrown  off  an  insane  delusion,  and  was  free  from  it.  It  was  on 
this  occasion  that  Dyce  Sombre  said  that  if  he  acted  upon  the  impulse  of  his  own 
heart  and  feelings,  he  should  never  obtain  his  freedom  from  the  Court  of  Chancery. 
All  this  is  confirmed  by  Dr.  Southey.  Dr.  Bright  thinks  that  it  was  at  Brighton 
that  the  deceased  spoke  of  the  illegitimacy  of  the  Baroness  Solaroli;  but  whether 
this  was  a  proof  of  delusion  or  not,  is  a  topic  to  which  we  need  not  at  this  moment 
advert. 

The    result   of    this    examination    was.    to    a    certain    extent,    favourable    to    the 

ned  recovery  of  Dyce  Sombre  from  his  mental  disorder,  for  the  physicians 
reported  that  they  were  unable  to  elicit  any  positive  delusions:  but  at  the  same  time 
they  regret  to  add  that  they  feel  no  confidence  that  Dyce  Sombre  was  entirely  free 
from  them.  They  add  that,  so  far  as  regards  the  management  of  property,  they 
entertain  no  doubt  of  his  competency  to  take  care  of  it.  They  advise  that  he  should 
be  entrusted  with  the  surplus  of  his  unappropriated  income,  which  would  remove 
one  source  of  great  irritation  tending  to  retard  a  recovery  towards  which  he  seems 
already  to  have  made  some  advance.  The  Lord  Chancellor  made  an  Order  accord- 
ingly. 

This,  then,  according  to  the  evidence  of  these  physicians,  was  the  state  of  \>\w 
Sombre's  mind  in    1847. 

It  may  now   be  expedient   to  consider  what    medical   evidence  there  is  applicable 
to  the  years    1846  and    1847,  which  tends  to  a   different   conclusion    from  that    wl 
Drs.  Bright  and  Southey  arrived  at  by  [257]  their  examinations  under  the  autho 
of  the   Lord   Chancellor.     We  say   a    different    conclusion,   because   we  think  that 
prima  facie,  their  testimony  establishes  the  continuance  of  insane  delusions  during 
that    period,    ami    we    have    not    thought    it    necessary   to    add   to   the   weight    of   ti. 
testimony  by  referring  to  that  of  other  persons  who  can  speak  to  his  state  of  mind 
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up  to  that  time.  To  such  evidence,  however,  we  may  have  occasion  to  resort 
hereafter. 

Of  the  medical  gentlemen  resident  in  England,  only  one  saw  the  deceased  in 
those  years,  namely,  Dr.  Copland.  He  did  see  Dyce  Sombre  in  the  first  week  of 
September,  1846,  at  Dover.  He  saw  him  at  the  instigation  of  Mahon.  It  is  very 
difficult,  from  a  perusal  of  Dr.  Copland's  evidence,  to  collect  what  did  pass  in 
September,  1846.  It  is  all  mixed  up  with  the  occurrences  of  December,  1848, 
but,  no  doubt,  he  resorted  to  all  the  means  in  his  power  to  make  a  satisfactory  in- 
vestigation. But  what  were  those  means  1  and  what  was  the  information  he 
possessed,  and  from  what  quarter  derived  1  So  far  as  appears,  from  one  source 
only — from  the  interested  information  conveyed  by  Mahon;  a  gentleman  whom 
it  has  not  been  deemed  prudent  to  examine  in  this  cause. 

We  think  we  do  no  injustice  to  the  sagacity  and  care  of  Dr.  Copland,  when  we 
say  that  in  our  opinion  the  very  meagre  statements  he  has  made  of  his  interview 
with  the  deceased  in  September,  1846,  cannot  go  far  to  counterbalance  the  evidence 
of  Drs.  Bright  and  Southey. 

From  the  physicians  resident  in  France  we  do  not  derive  the  information 
which  might  reasonably  have  been  expected,  and  for  a  very  obvious  reason.  The 
pleading  has  been  so  framed,  that  no  evidence  as  to  [258]  the  state  of  mind  of  the 
deceased  in  1846  or  1847  could  be  taken  in  chief.  Dr.  Olliffe,  who  was  one  of  the 
physicians  on  the  inquiry  in  December,  1843 — was  his  usual  medical  attendant 
from  the  6th  of  May,  1844,  to  August,  1847.  He  is  examined  to  the  tenth  article, 
which  has  nothing  to  do  with  insanity,  and  to  the  execution  of  his  Will,  and  there 
his  evidence  ends  ;  nor  from  all  the  interrogatories  addressed  to  him  can  we  extract 
one  syllable  of  evidence  properly  applicable  to  this  particular  period.  Dr.  Shrimp- 
ton  cannot  depose  at  all  to  what  occurred  at  this  time.  Dr.  M'Carthy,  though  he 
first  became  acquainted  with  Dyce  Sombre  in  May,  1847,  says  nothing  as  to  the  then 
state  of  his  mind.  The  same  may  be  said  of  Dr.  Behier,  who  though  he  saw  Dyce 
Sombre  in  1846  or  1847,  is  not  examined  as  to  his  soundness  of  mind.  The  same 
observation   applies  to  Sir  R.   Chermside. 

If  there  really  was  a  recovery  in  1846  or  1847,  or  if  there  was  any  progress 
towards  recovery,  and  there  be  wanting  evidence  of  such  facts  to  support  the  argu- 
ment of  the  Counsel  in  support  of  the  Will,  that  deficiency  is  wholly  to  be  ascribed 
to  the  mode  in  which  this  cause  has  been  conducted — to  the  absence  of  all  averment 
as  to  the  soundness  of  mind  of  the  deceased  at  such  periods,  and,  consequently, 
many  witnesses  who  were  competent  to  speak  to  the  fact,  if  fact  it  were,  are  wholly 
silent. 

We  now  approach  a  much  more  important  period — the  year  1848;  at  the  end 
of  which  year  Dyce  Sombre  consults  Mr.  Desborough  as  to  the  making  of  the  Will 
propounded  in  this  cause;  important  not  only  on  that  account,  but  also  especially 
because  that  time  was  shortly  antecedent  to  the  instructions  for  the  Will,  and  the 
execution  of  it,  We  must  always  [259]  bear  in  mind,  that  though  circumstances 
long  antecedent  may  have  some  bearing  on  the  case,  yet  that  the  true  inquiry  is, 
whether  the  deceased  was  of  sound  mind  at  the  time  of  the  execution  of  the  instru- 
ment in  question;  and  that  to  aid  in  the  investigation  of  that  fact,  the  state  of  his 
mind  immediately  antecedent  and  subsequent  thereto  is  of  great  importance  towards 
forming  a  conclusion  as  to  what  it  was  at  the  date  of  the  execution. 

It  appears  that  in  this  year,  in  consequence  of  another  petition  presented  to  the 
Lord  Chancellor  to  supersede  the  Commission,  a  very  solemn  investigation  took  place 
in  November,  as  to  Dyce  Sombre's  sanity.  There  were  present  on  that  occasion  Sir 
James  Clark,  Drs.  Bright,  Southey,  and  Martin,  all  appointed  by  the  Lord  Chan- 
cellor, and  competent  to  discharge  the  duty  assigned  to  them.  "  Dr.  Martin,  too, 
being  a  retired  surgeon  on  the  Bengal  establishment,  had  the  advantage  of  ex- 
perience in  Indian  habits  and  dispositions.  The  interviews  with  the  deceased  took 
place  on  the  1st,  2nd,  and  6th  days  of  November,  1848.  As  to  what  passed,  we 
have  the  evidence  of  the  physicians  before  named,  and  we  have  also  the  notes  of 
the  short-hand  writer  employed  by  the  desire  of  Dyce  Sombre,  and  published  by 
him  in  his  "  Refutation." 

The  book  called  the  "  Refutation  "    is   often    referred   to    in   the  jud<nnent.      It 
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was  an  octavo  volume,  printed  and  published  in  Paris  by  the  deceased  in  1849,  as 
a  "  Refutation  of  the  Charges  of  Lunacy  brought  against  him  in  the  Court  of 
Chancery." 

Sir  James  Clark,  on  bis  first  examination,  states  in  the  fortieth  article,  that  he 
had  no  conversation  with  the  deceased  about  the  Baroness  Solaroli  till  1848,  and 
only  then  ;  and  that  Dyce  Sombre  said  [260]  that  Lord  Metcalfe  told  him  that  she 
was  illegitimate,  and  had  repeated  the  same  in  the  presence  of  Mrs.  Dyce  Sombre. 
All  this,  whether  true  or  false,  probable  or  improbable,  is  not  inconsistent  with  a 
sound  mind.  But  Sir  James  Plark  goes  on:  Dyce  Sombre  asserted  that  Mr.  Glvn 
had  informed  him  to  that  effect,  and  that  he  (Mr.  Glyn)  had  stated  it  before  the 
whole  Court  of  Chancery  in  London,  and  that  this  declaration  was  made  by 
Mr.  Glyn  in  1844,  he  (the  deceased)  being  present  in  the  Court  of  Chancery 
at  the  time.  That  this  statement  of  Dyce  Sombre's  was  totally  false 
there  can  be  no  doubt,  but  whether  it  was  made  under  the  influence  of 
insane  feelinirs  we  shall  hereafter  have  to  determine.  Sir  James  Clark,  in  his 
evidence  on  the  forty-sixth  and  forty-seventh  articles,  expresses,  in  very  sti •■ 
terms,  his  conviction  of  the  insanity  of  the  Testator  at  that  period.  He  says:  "I 
was,  and  am,  very  decidedly  of  opinion  that  the  deceased,  at  that  time,  continued  to 
be  of  unsound  mind."  He  states  some  of  his  reasons,  but  he  does  not  go  into  details, 
having  verified  the  short-hand  writer's  notes,  to  which  we  must  presently  refer. 

Dr.  Bright  states  that  the  report  is  a  true  and  faithful  record  of  what  passed  at 
Mivart's  Hotel,  namely,  the  examination  in  question;  but  on  the  sixth  article  he 
gives  a  more  detailed  account  of  those  interviews.  He  says  that  the  short-hand 
writer  was  present  at  the  deceased's  own  request  ;  that  the  leading  features  of  the 
throughout  are  quite  present  to  his  mind,  that  is,  the  leading  delusions  under 
which  he  laboured.  Dr.  Bright  then  proceeds  to  mention  what  Dyce  Sombre  said 
as  to  the  infidelity  of  Mrs.  Dyce  Sombre. 

Xow.  though  what  I  )vce  Sombre  stated  to  have  occurred  is  not  beyond  the  range  of 
possibility,  we  [261]  cannot  doubt  that  all  those  statements  are  false:  that  it  is 
utterly  contrary  to  all  probability  that  a  man  of  sound  mind  could  have  believed 
that  which  Dyce  Sombre  stated  to  be  true  :  and  that  such,  the  belief  of  the  deceased, 
must  have  sprung  from  insane  delusion. 

The  oscillation  of  the  mind  of  the  deceased  on  this  occasion  deserves  remark: 
his  endeavours  to  follow  up  the  instructions  which  had  been  given  him  to  assent  to 
Mrs.  Dyce  Sombre's  innocence  of  the  charges  he  had  formerly  preferred;  his  in- 
ability to  persist  in  the  course  prescribed.  He  begins  by  reiterating  all  the  charges  : 
he  charged  Mrs.  Dyce  Sombre  with  incestuous  connection,  and  being  asked  if  he 
l>elieved  it.  he  said,  with  a  peculiar  expression  of  countenance,  "  I  shall  say  no  to 
that  question." 

The  very  next  day  he  retracts  all  the  charges:  declares  Mrs.  Dyce  Somhre  to  be 
one  of  the  chastest  women  living  :  and  then  repeats  the  charges  over  again.  Dr. 
Bright  is  cross-examined.  He  says,  in  answer  to  the  seventh  interrogatory:  "  I  did. 
in  conjunction  with  Dr.  Southey,  report  that  Dyce  Sombre  was  more  obviouslv  of 
unsound  mind  than  when  we  last  saw  him."  In  answer  to  the  twenty-first  inter- 
rogatory, Dr.  Bright  says,  that  the  deceased's  expressed  belief  as  to  the  illegitimacy 
of  the   Baroness  Solaroli  was  a  principal  and   avowed  cause  of  the  unfavourable 

nion  formed  by  us.  Dr.  Bright  was,  as  he  savs,  well  aware  that  other  medical 
nun  had  come  to  a  conclusion  that  the  deceased  was  not  of  unsound  mind. 

We  mention  this  fact  because  it  must  necessarily  have  induced  Dr.  Bright  and 
his  colleagues  to  make  the  most  searching  inquiries  before  they  came  to  a  contrary 
conclusion. 

Dr.  Southey  is  examined  on  the  sixth,  fortieth,  and  [262]  fifty-sixth  articles 
together,  a  mode  of  examination  which  renders  it  difficult  to  ascertain  with  precision 
what  facts  apply  to  any  particular  period. 

Our  attention  is  now  directed  to  what  occurred  at  a  private  hotel  in  November, 
1848.  Dr.  Southey  says,  that  the  deceased  then  admitted  that  he  had  been  under  a 
delusion  with  respect  to  Mrs.  Dyce  Sombre's  unchastity,  but  his  manner  of  making 
the  admission  was  such  as  by  no  means  to  impress  me  with  a  conviction  of  its  sin- 
cerity. He  manifested  other  delusions.  Dr.  Southey  then  enumerates  several — Lord 
Ward — the  illegitimacy  of  the  Baroness  Solaroli — which  delusion  first  manifested 
itself  at  Brighton,  in  1847.    He  says  that  his  reasons  for  such  belief  were  varying, 
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oscillating,  and  inconsistent,  He  then  refers  to  what  the  Testator  said  respecting 
Mr.  Glyn,  and  to  the  conduct  of  Dyce  Sombre  in  challenging  Prince  Doria.  Dr. 
Southey  expresses  his  conviction  that  the  deceased  was  then  of  unsound  mind,  and 
he  was  of  opinion  in  answer  to  the  twenty-first  interrogatory,  that,  putting  out  of 
the  question  the  supposed  delusion  respecting  the  illegitimacy  of  the  Baroness 
Solaroli,  there  were  sufficient  reasons  for  reporting  the  deceased  to  be  of  unsound 
mind. 

Mr.  Martin  was  requested  to  attend  this  examination  by  the  deceased  himself. 
He  declares  his  settled  conviction  of  the  continued  insanity  of  Dyce  Sombre  in  several 
particulars :  First,  as  to  Mrs.  Dyce  Sombre's  infidelity.  Second,  as  to  a  conspiracy 
on  the  part  of  Captain  Troup,  and  others,  to  poison  his  food.  Third,  a  conspiracy 
on  the  part  of  Sir  R.  Jenkins.  Fourth,  as  to  Lord  Ward.  Fifth,  as  to  the  Directors 
of  the  East  India  Company. 

Though  it  may  be  expedient  to  consider  some  of  [263]  these  particulars  in  order 
to  form  an  opinion  whether  such  declarations  are  evidence  of  an  unsound  mind, 
yet  it  must  always  be  borne  in  mind  that  ultimately,  in  order  to  come  to  a  conclusion 
as  to  the  state  of  mind  of  the  individual,  a  combined  view  must  be  taken  of  the 
evidence  as  a  whole,  and  some  trust  must  be  given  to  the  medical  witnesses  on  both 
sides,  as  to  the  apparent  conduct  and  demeanour  of  the  person  examined,  for  these 
are  matters  which  cannot  be  described  with  precise  accuracy. 

Having  considered  the  evidence  given  by  the  physicians  as  to  this  most  important 
period,  November,  1848,  our  next  task  is  to  refer  to  the  written  report,  of  what 
did  then  take  place,  and  which  is  sworn  by  all  to  be  correct.  It  is  impossible  to  give 
a  compressed  view  of  the  contents  of  the  notes  of  the  short-hand  writer;  all  we  can 
do  is  to  state  the  result.  On  the  first  day's  examination  Dyce  Sombre  was  closely 
questioned  as  to  his  suspicion  of  Mrs.  Dyce  Sombre's  infidelity,  and  we  think  that 
assuming  a  delusion  on  this  subject  to  have  previously  existed,  there  is  strong 
evidence  to  show  that  Dyce  Sombre  had  been  tutored  to  conceal  it,  and  also  that  it 
continued  to  subsist.  Amongst  many  other  matters  tending  to  this  conclusion,  it 
may  be  observed  that  the  deceased  still  persisted  in  his  belief  that  Mrs.  Dyce  Sombre 
had  made  the  confession  to  him  of  her  own  guilt.  Then  follows  mention  of  Sir  R. 
Jenkins  getting  up  affidavits  against  him;  the  story  about  Lord  Ward;  the  illegiti- 
macy of  the  Baroness  Solaroli :  Prince  Doria  is  mentioned.  Dyce  Sombre  refused 
to  give  any  answer  to  these  inquiries.  These  notes  confirm,  in  great  part,  the 
evidence  given  by  the  physicians. 

But  there  remains  an  important  inquiry.  Supposing  [264]  the  facts  deposed  to 
by  the  physicians  to  be  correctly  stated,  and  seeing  how  they  are  supported  by  the 
notes  of  the  short-hand  writer,  there  is  on  that  head  no  room  for  doubt ;  then  arises 
the  question,  do  such  facts,  such  declarations  and  conduct  on  the  part  of  Dyce  Sombre, 
prove  that  he  was  of  unsound  mind? 

We  cannot  carry  this  investigation  through  each  circumstance  separately,  we 
will  take  one  of  the  leading  facts — the  conduct  of  the  deceased  in  November,  1848, 
when  questioned  as  to  the  delusion  of  his  wife's  infidelity.  His  belief  in  the  infidelity 
at  one  time,  is  an  admitted  fact,  and  that  it  was  a  delusion.  It  is  said  by  the  Counsel 
for  the  Will,  that  Dyce  Sombre  had  recovered,  and  that  the  delusion  was  gone,  and 
they  account  for  any  soreness  on  his  part,  for  all  want  of  regard,  and  for  any 
irritability,  upon  the  supposition  that  though  the  delusion  was  gone,  there  would 
naturally  remain  in  Dyce  Sombre's  heart  a  feeling  of  annoyance,  a  sensation  of 
dislike  to  the  subject,  occasioned  by  all  the  deprivations  and  anxieties  he  had  under- 
gone, consequent  upon  this  delusion  ;  and  they  allege  that  indifference  was  one  of 
the  results. 

We  will  not  question  this  theory  ;  we  will  presume  that  a  person  entirely  recovered 
from  such  insane  delusions  would  feel  as  represented ;  but  we  must  ask  whether  the 
facts  bear  out  the  theory,  and  whether  a  person  so  circumstanced  did,  in  fact,  con- 
duct himself  correspondingly  to  the  theory ;  whether  a  person  whose  mental  faculties 
were  become  sound,  did  conduct  himself  rationally  under  the  circumstances? 

What  should  we  expect  to  be  the  conduct  of  an  individual  who  had  entertained 
an  insane  delusion  as  to  his  wife's  chastity,  who  had  recovered  therefrom,  and  was 
asked,  as  to  his  present  convictions  and  [265]  feelings?  Surely,  it  would  not  be  too 
much  to  expect  an  unequivocal  admission,  that  all  the  horrible  charges  before  pre- 
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ferred  against  his  wife,  were  the  effect  of  delusion,  thai  he  was  sorry  for  the  same, 
and  that  the  delusion  had  passed  away.  Although  il  might  well  be,  according  to  the 
theory  propounded,  that  such  an  individual  would  add,  thai  though  he  wholly  dis- 
believed the  charges  and  admitted  the  delusion,  still  that,  considering  the  anxiety 
to  which  he  had  been  exposed,  he  could  Dot  feel  that  he  was  restored  to  his  pristine 
relation-  towards  his  wife  and  others.  Now.  if  such  is  the  conduct  which,  we  might 
reasonably  suppose,  a  person  so  circumstanced  would  adopt,  what  was  the  actual 
conduct  of  Dyce  Sombre,  according  to  the  uotes  of  the  short-hand  writer.'  Dyce 
Sombre  begins  by  saying  to  the  physicians  that,  having  reflected  upon  the  disin- 
terested opinion  they  had  given  him,  "  my  mind  was  quite  clear,  that,  whatever  I 
might  have  thought  before,  I  must  have  been  labouring  under  delusions  and  acting 
on  them."  So  far  we  conceive  that  this  may  be  considered  a  fair  admission,  though 
not,  perhaps,  couched  in  the  most  satisfactory  terms.  Dyce  Sombre  goes  on  to  state 
that  these  erroneous  impressions  ceased  in  1846.  though  he  came  to  Dover  under 
their  influence;  this  is  the  period,  as  we  understand,  when  it  is  contended  that  the 
deceased  was  restored  to  a  sane  state  of  mind.  Dyce  Sombre  is  asked,  "  You  are  not 
satisfied  that  it  was  a  delusion  before  that  period  you  were  labouring  under?"  His 
answer  is,  "Certainly;  what  I  have  just  now  been  Baying  is,  that  when  I  came  to 
Dover,  it  was  with  a  view  to  tell  Dr.  Southey  and  Dr.  Bright  that,  after  consideration, 
1  had  come  to  the  determination  that  I  think  I  might  have  acted  under  delusion, 
*  hat  as  I  [266]  had  no  proofs,  the  best  thing  for  me  was  to  consider  it  so.  There  was 
no  proof  of  any  guilt  ;  but  since  then,  as  we  are  not  of  The  same  way  of  thinking, 
a-  our  characters  are  not  the  same,  it  is  much  better  that  there  should  be  no  talk  or 
proposal  of  our  living  together." 

This  answer  is  pregnant  with  matter  for  observations:  First.  If  shrewdness  and 
ability  to  parry  such  questions  prove  soundness  of  mind,  it  is  evident,  that  there 
was  no  want  of  those  qualities.  Second.  That  this  answer  is  in  perfect  accordance 
with  the  instructions  Dyce  Sombre  had  received  from  Lord  Combermere  and  others. 
Third.  What  is  most  important  of  all,  that  this  answer  is  not  a  bona  fide  admission 
of  previous  delusions.  It  is  not  the  answer  of  a  man  of  sound  mind,  conscious  that 
his  delusions  had  passed  away,  and  this  is  the  true  test  of  recovery  from  first  in- 
sanity. If  any  doubts  remained  as  to  the  effect  of  this  answer,  see  what  follows. 
Dyce  Sombre  is  asked  whether  he  is  satisfied  that  the  alleged  confession  on  the  part 
of  Mrs.  Dyce  Sombre  of  her  guilt  was  a  delusion?  He  answers,  "I  believe  she 
denies  that,"  He  declares  that  the  confession,  or  something  of  the  kind,  was  made 
to  himself,  that  the  denial  was  made  to  somebody,  he  does  not  know  whom,  and, 
tht  refore,  he  is  content  to  believe  it.  He  is  pressed  with  a  variety  of  questions,  but  he 
cannot  he  brought  to  admit  that  Mrs.  Dyce  Sombre  did  not  confess  her  guilt.  It  may 
he  well  to  stop  here  for  a  moment,  and  consider  how  this  case  stands.  Here  is  a 
lady,  admitted  on  all  hands  to  have  been  most  irreproachable  in  her  conduct, 
respecting  whom  her  husband  had  made  the  foulest  charges.  These  are  delusions  ; 
they  are  said  to  have  disappeared,  and  the  husband  will  not  admit  that  his  wife  did 
Dot  confess  her  guilt.  Is  [267]  it  possible  to  believe  that,  at  that  period,  Dyce 
Sombre  was  wholly  divested  of  those  insane  impressions  which  had  previously  per- 
vaded his  mind?  If  such  impressions  constituted  insanity,  they  were  present  and 
subsisting  in  November,  1848. 

It  seems  almost    a    needless  expenditure  of  time  to  go  further,  but   we  wish  to 
sfy  all  parties  concerned,  that  we  have  not  shrunk  from  a  full  investigation  of 
this  most  voluminous  case. 

Dyce  Sombre  is  asked  as  to  the  charge  of  incest  with  Lord  St.  Vincent.  He 
answers,  hut  not  till  he  has  been  strongly  pressed,  "  I  am  sorry  that  I  accused  him 
"f  this."  Mark  the  next  question,  "  Knowing  it  to  lie  unfounded?"  Answer.  "  Hear- 
ing it  to  be  unfounded."  Much  was  said  of  the  Baroness  Solaroli  on  this  occasion. 
We  shall  not  dwell  upon  this  topic  now,  for  we  must  refer  to  it  hereafter  :  hut  it  must 
he  remembered  that  the  true  issue  is  not,  whether  there  might  not  be  some  probable 
cause  for  suspecting  her  legitimacy,  but  whether,  assuming  it  to  he  bo,  the  deceased 
dealt  rationally  with  the  subject, 

We  have  now  concluded  our  examination  into  the  state  of  the  deceased's  mind  in 
November,  1848,  so  far  as  it  is  proved  by  the  evidence  of  the  physicians  appointed 
by  the  Lord  Chancellor,  and  the  notes  of  the  short-hand  writer.     The  physicians   of 
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course,  reported  in  conformity  to  their  evidence.     That  report  is  to  be  found  at  page 
•163  of  the  "  Refutation." 

We  think,  that  a  strong  prima  facie  case  of  unsoundness  of  mind  at  that  time 
is  established;  but  it  may  possibly  be  disproved  by  showing  that  these  physicians 
were  mistaken,  or  its  effect  removed  by  satisfying  the  Court  that  at  a  subsequent 
period  Dvce  Sombre  had  recovered. 

[268]  On  the  22nd  day  of  December,  1848,  the  petition  to  supersede  the  Com- 
mission was  dismissed  without  opposition.  Toward  the  end  of  December,  by  the 
desire  of  Dyce  Sombre,  and  through  the  agency  of  Mahon,  a  fresh  examination  into 
the  state  of  Dyce  Sombre's  mind  was  instituted.  The  assistance  of  no  less  than  six 
medical  gentlemen  was  invoked,  namely,  Drs.  Paris,  Mayo,  Morrison,  Copland, 
Ferguson,  and  Costello.  Persons  more  distinguished  for  their  knowledge  and  ex- 
perience could  not  be  found  in  the  medical  profession,  and  two  of  them,  at  least, 
specially  conversant  with  mental  diseases.  As  might  be  expected,  the  examination 
was  conducted  with  the  greatest  care  and  attention  ;  the  physicians  met  five  times 
in  consultation,  and  some  of  them  saw  the  deceased  alone.  They  possessed  them- 
selves of  all  the  information  they  could  procure — the  reports  of  1847  and  1848,  and 
the  short-hand  writers'  notes  before  referred  to.  They  made  a  report  as  follows: 
"  The  decided  impression  on  our  minds  by  these  interviews  is,  that  they  have  not 
furnished  us  with  any  evidence  whatever  that  Dyce  Sombre  labours  under  unsound- 
ness of  mind."  They  go  through  the  various  heads  upon  which  it  was  supposed  the 
deceased  was  unsound,  and  come  to  the  conclusion  before  stated,  more  especially  on 
the  ground  of  the  deceased's  oriental  birth  and  education.  All  these  gentlemen  have 
been  examined,  and  some  have  given  their  evidence  at  great  length  in  support  of 
their  conclusions.  We  cannot  attempt  the  task  of  commenting  minutely  upon  this 
mass  of  evidence,  but  some  observations  occur  to  us  which  we  think  should  be 
stated. 

Was  the  inquiry  conducted  with  due  reference  to  all  antecedent  circumstances, 
and  to  what  is  the  true  [269]  issue  in  this  cause?  Was  the  inquiry  whether  the 
deceased  had  recovered,  or  whether,  without  reference  to  his  previous  state  in 
1843-1844,  he  was  then  of  sound  mind? 

Dr.  Ferguson  had  been  consulted  by  Mr.  and  Mrs.  Dyce  Sombre  before  their 
marriage;  he  had  no  other  knowledge  personally  of  the  deceased  till  November, 
1848.  He  divides  the  life  of  the  deceased  into  three  periods — from  his  birth  to 
September,  1840;  then  to  September,  1843;  and  then  to  the  period  of  his  examina- 
tion, November,  1848;  and  then  he  says,  that  if  Dyce  Sombre  was  mad  in  the  last 
five  years  of  his  life,  he  was  equally  so  during  the  greater  portion  of  the  first  thirty- 
two. 

We  cannot  accede  to  this  mode  of  reasoning.  We  conceive  it  to  be  exceedingly 
fallacious ;  for  Dr.  Ferguson  could  know  nothing,  except  by  vague  report,  of  what 
the  conduct  of  the  deceased  was  for  the  first  thirty-two  years  of  his  life  ;  and  secondly, 
he  was  equally  ignorant  of  what  had  in  truth  occurred  in  the  last  five  years. 

We  will  cite  one  specimen  in  proof  of  this  assertion.  Sir  James  Clark,  speaking 
of  the  examination  of  the  17th  of  June,  1844,  says:  "The  deceased  affirmed  that 
Lord  St.  Vincent  had  told  him  that  a  servant  had  had  connection  with  Mrs.  Dyce 
Sombre  at  Dover,  before  her  marriage;  that  she  herself  had  told  him  that  she  had 
received  men,  from  her  father  down  to  tradesmen.  He  explained  distinctly  that  he 
meant,  by  receiving  men,  having  connection  with  them."  He  stated,  during  this 
meeting,  the  conditions  upon  which  he  would  receive  back  his  wife  to  be — a  duel 
of  three  paces  with  Sir  Frederick  Bathurst;  that  he  himself  should  have  connection 
with  her  in  Hyde  Park,  and  [270]  that  he  should  take  her  back  from  thence  on  horse- 
back. He  first  said  it  should  be  a  roan  horse,  but  afterwards  that  he  would  not 
insist  on  that  point.  Now  had  not  Dr.  Ferguson  been  in  ignorance  of  this  most 
decided  insanity  in  1844,  the  very  period  to  which  he  himself  adverts,  could  he  by 
possibility  have  said  that  if  the  deceased  was  mad  during  the  last  five  years,  he  was 
equally  so  during  the  first  thirty-two?  could  he  have  referred  all  this  to  Asiatic 
origin,  education,  and  habits,  as  he  has  the  whole  of  the  answers  which  Dyce  Sombre 
gave  to  him  in  reply  to  his  questions?  One  word  more  as  to  this  comprehensive 
mode  of  accounting  for  all  the  deceased  said  and  did.  No  one  of  these  medical 
gentlemen  had  been  in  the  East  Indies,  or,  save  from  books  and  accidental  converse, 
had  any  knowledge  of  Eastern  habits  and  manners. 
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We  have  already  expressed  our  opinion  how  far  weight  is  justly  due  to  the  facte 
of  Asiatic  origin  and  habits.  We  apprehend  that  no  one  would  venture  to  explain 
ihe  facts  detailed  in  Sir  James  Clark's  evidence,  by  reference  to  this  topic;  but  it 
may  be  well  to  look  to  the  opinion  of  an  individual  who  from  intimate  knowledge  of 
Dyce  Sombre,  from  his  perfect  acquaintance,  not  only  with  Eastern  manners  and 
customs,  but  more  especially  with  those  prevailing  in  the  palace  of  the  Begum  herself, 
and  besides,  a  medical  man,  is  peculiarly  competent  t<>  give  the  best  evidence  on 
tli is  question.  We  refer  to  Dr.  Drever,  on  the  sixth  article.  He  states  that  the 
suspicions  of  the  deceased  as  to  his  wife's  infidelity  arose  in  the  end  of  1841,  or  the 
beginning  of  1842.  He  details  the  account  the  deceased  gave  about  that  period  of 
Irs.  Dyce  Sombre's  conduct;  the  confessions  of  Mrs.  [271]  Dyce  Sombre  and  Lord 
St.  Vincent;  the  charge  against  Mr.  Montgomery;  the  opening  in  the  pavement  thai 
he  might  break  his  neck,  and  that  his  wife  might  do  what  she  pleased.  And  does 
Dr.  Drever  consider  this  the  conduct  of  a  man  of  sound  mind,  and  to  be  easily  ac- 
counted for  by  Asiatic  origin  and  customs?  does  he,  who  knew  the  deceased  so 
intimately,  his  education,  disposition,  and  habits,  ascribe  all  these  things  to  Oriental 
notions?     Dr.  Drever  says:  "I  was  perfectly  convinced  of  his  insanity." 

Dr.  Ferguson  further  deposes:  "When  I  saw  and  questioned  him  closely  on  tin 
history  of  his  confinement,  lie  still  believed  in  the  infidelity  of  his  wife,  but  without 
a  trace  of  accompanying  passion."  What  is  the  effect  of  this?  Dyce  Sombre  is 
proved  beyond  all  dispute,  is  admitted  on  all  hands,  to  have  entertained  an  insane 
delusion  as  to  Mrs.  Dyce  Sombre's  unchastity;  there  is  not,  throughout  the  whole 
evidence,  the  remotest  ground  laid  for  the  suspicion.  In  December,  1848,  according 
to  Dr.  Ferguson,  Dyce  Sombre  believes  in  her  infidelity.  What  is  such  belief,  but  a 
continuation  of  the  same  insane  belief  which  had  subsisted  for  nearly  six  years? 
What  ingenious  theory  can  attribute  such  belief  to  anything  hut  insanity?  What 
must  he  the  opposite  theory? — that  he  had  abandoned  the  insane  belief,  and,  without 
cause  or  reason,  had  taken  up  a  notion  of  infidelity  consistent  with  sanity.  It  is 
manifest  that  Dr.  Ferguson  either  did  not  know,  or  believe,  that  previous  insanity 

had   existed. 

Consider,  however,  the  consequences  resulting  from  this  evidence.  The  belief 
in  the  infidelity  still  continues,  a  belief  proved  to  have  been  insane.  What  proof  is 
there  of  a  change?  or  rather,  we  may  ask,  [272]  what  possible  proof  could  there  be? 
Hut  how  is  this  to  he  reconciled  with  the  repudiation  of  this  belief  in  November, 
L848;  and,  above  all,  how  to  be  reconciled  with  the  theory  that  the  delusion  had 
passed  away  ;  that  the  belief  no  longer  existed,  but  only  a  soreness  remained  behind  I 

We  do  not  deem  ii  necessary  to  comment  at  length  upon  the  evidence  of  each  of 
these  physicians.  Dr.  Paris's  evidence  is  in  accordance  with  the  report,  and  affords 
no  matter  for  particular  observation.  He  saw  the  deceased  once  in  1S-D5,  as  he 
believes,  but  of  what  then  occurred  he  is  whollv  silent  ;  he  did  not  see  him  again 
till  the  year  1848. 

Sir  Alexander  Morrison  had  no  knowledge  of  Dyce  Sombre  till  the  period  of 
his  examination.  His  evidence  affords  no  additional  information,  but  we  cannot 
bul  remark  that  he  comes  to  some  conclusions  in  which  we  cannot  concur.  He  says 
that  a  belief  that  Lord  St.  Vincent  had  connect  ion  with  his  own  daughter  is  no 
proof  of  insanity.  We  think  that,  if  there  be  no  shadow  of  truth  to  justify  such 
belief,  it  is  a  proof  of  insanity,  and  not  the  less  so  when  the  father  was  at  that  time 
between  seventy  and  eighty  years  of  age;  a  fact  probably  unknown  to  Sir  Alexander 
Morrison.  Bui  even  this  supposition,  extravagant  as  it  appears  to  us  to  be,  would 
never  accounl  for  a  belief  that  the  father  and  daughter  had  confessed  such  inter- 
course. 

Dr.  Copland  gives  his  evidence  at  greater  length.  He  had  seen  the  deceased  once 
before  at  Dover  in  September,  1846;  hut  the  allegation  lias  been  purposely  framed 
to  exclude  all  evidence  at  that  period,  so  that  we  know  not  what  opinion  Dr.  Copland 
then  entertained,  nor  what  he  saw  or  knew. 

[273]  Dr.  Mayo  was  first  called  to  the  deceased  in  December,  1848.  He  Bays: 
"  1  found  the  deceased  very  readily  admitting  the  delusions  during  that  period  of 
his  case  in  which  they  probably  existed.''  It  is  somewhat  unfortunate  that  we  have 
no  short-hand  writer's  notes  in  refer  to,  fur  we  find  Dr.  Ferguson  deposing  that  he 
Still  believed  in  the  infidelity  of  his  wife,  one  of  the  main  delusions.      Bui   what  Bays 
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Dr.  Mayo  on  interrogatory?  In  answer  to  the  fifth,  he  says: — "The  deceased  ex- 
pressed his  opinion  that  the  East  India  Company  had  tampered  in  the  business  in 
relation  to  his  wife  and  her  father.  It  having  been  made  known  to  one  of  us  that  he 
had  entertained  a  suspicion  or  opinion  of  that  nature,  the  inquiry  was  made  of  him, 
and  he  admitted  it  to  be  so."  This  seems  worth  a  little  further  inquiry.  Here  is  an 
admission  that  the  suspicion  has  been  entertained — a  suspicion  of  tampering,  and 
no  retraction.     What  does  the  expression  purport? 

Dr.  Winslow  explains  it  in  his  answer  to  the  seventh  interrogatory.  He  does  not 
say  that  the  deceased  on  this  examination  in  any  degree  abandoned  this  suspicion, 
but  he  deposes  in  the  following  terms : — "  My  belief  is,  that  the  deceased  was  a  bad 
man,  and  that  insanity  is  an  excuse  for  parts  of  his  conduct  which  he  is  not  entitled 
to  have  extended  to  him.  His  horrible  imputation  against  the  East  India  Company, 
his  wife,  and  her  father,  falling  in  with  the  habitual  and  sane  tenour  of  his  mind." 

This  appears  to  be  a  proof  that  this  suspicion  continued.  Whether  the  explana- 
tion be  satisfactory  or  not  is  a  different  question. 

We  have  deemed  it  right  to  make  these  observations  respecting  the  examination 
m  December,  1848,  [274]  though  with  no  wish  to  detract  from  the  just  weight  to  be 
attached  to  the  opinion  of  gentlemen  so  eminent  in  their  profession,  who,  no  doubt, 
exhausted  all  the  means  in  their  power  in  order  to  arrive  at  a  just  conclusion.  Though 
we  may  find  it  necessary  to  compare  their  statements  and  opinions  with  those  of 
the  medical  gentlemen  appointed  by  the  Lord  Chancellor,  and  who  reported  in  the 
November  preceding ;  yet  the  case  will  not  wholly  depend  upon  the  result  of  such 
comparison,  for  there  is  other  important  evidence  to  be  considered.  Hitherto,  for 
facts  and  opinions  as  to  soundness  of  mind,  or  the  contrary,  we  have  looked  almost 
exclusively  to  the  medical  evidence;  before  we  conclude  this  judgment  we  must,  as 
to  the  years  1848  and  1849,  consider  other  testimony.  At  present,  however,  we  shall 
direct  our  attention  to  the  evidence  as  to  the  instructions,  the  preparation,  and  the 
execution  of  the  Will. 

We  must  first  advert  to  the  evidence  of  Mr.  Desborough,  senior.  He  attended  the 
deceased  on  the  28th  of  November,  1848,  through  the  intervention  of  Prinsep,  whose 
solicitors  his  firm  were.  Desborough  was  aware  that  Dyce  Sombre  had  been  found 
a  lunatic,  and  that  the  Commission  was  still  subsisting,  and  he  told  the  deceased  that, 
assuming  it  could  be  clearly  established  that  he  had  a  lucid  interval  when  he  made 
the  Will,  in  his  judgment  it  would  stand.  Of  the  truth  of  that  advice  few  men  can 
doubt ;  and  Desborough  proceeded  to  state  the  importance  of  the  attendance  of 
medical  gentlemen  at  the  execution  of  the  Will,  and  he  told  the  deceased  that  the 
contents  of  his  Will  would  be  a  guide  to  his  state  of  mind.  Other  unimportant  con- 
versation occurred ;  and  it  was  agreed  that  Dyce  Sombre  should  send  his  instructions 
[275]  in  writing.  Desborough  then  goes  on  to  declare  that,  according  to  his  judg 
nient,  Dyce  Sombre  was  then  in  a  sound  disposing  state  of  mind. 

In  estimating  the  weight  to  be  given  to  this  opinion,  we  must  bear  in  mind  that 
the  deceased  was  an  utter  stranger  to  Desborough  till  that  interview;  that  Des- 
borough was  most  imperfectly  acquainted  with  all  the  circumstances  which  had 
previously  occurred  with  respect  to  Dyce  Sombre;  that  Desborough  made  no  attempt, 
either  to  probe  the  mind  of  the  deceased,  or  to  ascertain  whether  he  was  free  from 
past  delusions.  In  answer  to  the  sixth  interrogatory,  he  says: — "  The  subject  of  a 
conspiracy  of  the  East  India  Company,  or  the  infidelity  of  the  deceased's  wife,  or 
the  illegitimacy  of  the  Baroness  Solaroli,  never  escaped  his  lips  or  mine." 

In  consequence  of  this  interview,  instructions  were  forwarded  to  Desborough  ; 
they  arrived  (the  deceased  being  then  at  Paris)  about  the  7th  of  February,  1849,  and 
were  put  into  the  hands  of  a  conveyancer  to  prepare  a  Will  accordingly. 

The  history  of  the  further  preparation  and  final  execution  of  the  Will  is  detailed 
by  Desborough,  junior.  Before,  however,  referring  to  this  evidence,  which  applies 
to  the  month  of  June,  1849,  it  is  proper  to  observe  that,  on  the  30th  of  April  in  that 
year,  Lord  Cottenham  having  had  before  him  the  report  of  the  physicians  dated 
November,  1848,  and  also  the  report  of  Dr.  Paris  and  others  of  December,  1848,  as 
well  as  much  other  evidence,  had  refused  another  petition,  presented  by  Dyce  Sombre, 
to  supersede  the  Commission.  Lord  Cottenham  not  only  refused  to  grant  the  prayer 
of  the  petition,  but  accompanied  that  refusal  with  some  very  severe  remarks  [276] 
upon  the  conduct  of  those  who  he  thought  had  been  chieflv  instrumental  in  those 
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proceedings,  using  the  following  words: — "I  shall,  therefore,  dismiss  the  petition; 
and  it'  I  had  the  power  to  make  those  pay  the  costs  from  whom  it  originated,  I  should 
dismiss  it  with  costs ;  bu\  as  the  matter  stands,  I  shall  say  nothing  about  costs." 

Two  observations  arise  on  this  judgment :  first,  the  decided  opinion  of  a  very 
eminent  Judge,  upon  full  consideration  of  all  the  materials  before  him,  that  on 
that  day,  the  30th  of  April,  Dyce  Sombre  was  still  of  unsound  mind;  and,  secondly, 
that  if  Desborough,  junior,  was  apprised  of  this  judgment — a  fact  left  in  doubt  by 
the  evidence — it  was  reasonably  to  be  expected  that  he  would  exercise  extreme  caution 
in  ascertaining  tin-  state  of  the  deceased's  mind  before  he  was  instrumental  in  the 
execution  of  a  Will  by  him,  and  we  see  no  reason  to  doubt  he  did  so  to  the  utmost 
of  his  ability  with  the  information  he  possessed. 

In  testamentary  cases  the  giving  instructions  for  any  testamentary  instrument 
is  often,  we  might  say  generally,  tin'  mosl  important  part  of  the  transaction,  for 
frequently  the  execution  is  little  more  than  a  matter  of  form.  It  is  necessary, 
therefore,  to  scrutinize  closely  the  evidence  applicable  to  the  instructions — we  mean 
the  evidence  applying  to  the  state  of  mind  of  the  deceased  when  be  gave  such  instruc- 
tions  :  not  to  the  contents,  of  which  hereafter. 

That  evidence  in  this  case,  as  unsoundness  of  mind  had  been  previously  proved, 
must,  in  order  to  support  the  testamentary  instruments,  be  sufficient,  coupled  with 
other  evidence,  to  show  either  recovery  or  a  lucid  interval. 

[277]  Desborough,  junior,  saw  the  deceased  for  the  first  time  on  the  11th  of  June, 
1849,  ar  Paris.  He  says  in  answer  to  the  seventh  interrogatory — "I  knew  that  he 
was  a  declared  lunatic,  and  I  had  acquired  in  the  way  just  mentioned  (that  is.  by 
casual  reading),  a  knowledge  of  some  peculiar  acts  done  or  said  to  be  done  by  him; 
but  I  had  mver  made  myself  particularly  acquainted  with  them.  I  was  only  carry- 
ing <>ut  instructions  given  to  my  father,  in  whose  place  I  was  acting.  I  took  up  the 
matter  because  my  father  was  unable  to  attend  to  it."  He  was  a  young  man  at  the 
time,  but  he  appears  to  have  spared  no  pains  in  endeavouring  properly  to  discharge 
the  duty  he  believed  he  had  to  perform.  Whether  he  was  adequately  instructed 
as  to  what  that  duty  was.  or  accurately  comprehended  it,  is  another  and  a  very 
different  question.  He  had  repeated  interviews  with  Dyce  Sombre,  and  the  Will 
was  most  carefully  revised  and  settled.  He  Bays  that  '"the  Testator  directed  with 
the  greatesl  precision  such  alterations  as  would  effectually  secure  the  object  he  had 
in  view."  And  Desborough  concludes  his  evidence  on  the  thirty-third  article  with 
these  words  : — "  During  the  whole  of  my  interviews  with  the  deceased,  each  and  all 
of  them,  being  aware  of  his  alleged  lunacy,  and,  therefore,  anxiously  attentive  to  the 
state  of  his  mind,  I  saw  no  intimation  whatever  of  any  mental  malady.  On  the 
contrary,  I  found  that  he  well  understood  what  I  said,  that  his  mind  was  clear,  his 
memory  accurate,  his  remarks  pertinent,  and  the  whole  tenor  of  his  conversation 
such  as  showed  him  to  be  perfectly  capable  of  transacting  any  business,  whether  it 
required  an  act  urate  recollection  or  sound  judgment."  And  at  the  end  of  the  thirty- 
fourth  article  lie  expresses  [278]  "  his  unqualified  belief  of  the  deceased's  testamentary 
capacity  :  that  he  was  of  sound  mind,  memory,  and  understanding."  He  states  that 
Dyce  Sombre  occasionally  introduced  the  matter  of  his  lunacy:  that  when  re- 
minded of  the  manner  in  which  he  had  expressed  himself  of  his  wife's  character  and 
conduct,  lie  exclaimed,  "Oh!  those  were  all  delusions:  1  have  dismissed  them  from 
my  mind,  and  do  not  want  to  think  of  them  again." 

In  ordinary  cases  evidence  like  this  would  go  very  far  to  establish  a  Testator's 
soundness  of  mind.  There  was  no  want  of  opportunity  to  ascertain  the  state  of  the 
mind  of  the  deceased,  and,  within  certain  limits,  abundance  of  care  and  caution. 

but  baving  examined  what  Desboroueh.  junior,  did  do.  we  must  consider  what  he 
did  not  do.  what,  indeed,  he  was  nol  prepared  to  do,  and  what  he  was  not  furnished 
with  sufficient  means  of  doing.  It  is  necessary  to  bear  in  mind  what  is  well  known 
to  those  conversant  with  disputed  Wills,  namely,  the  clear  distinction  between  the 
examination  into  the  capacity  of  a  Testator,  and  his  soundness  of  mind.  They  are 
very  different  cases,  and  though  capacity  in  ordinary  language  might  include  every- 
thing necessary  to  prove  a  power  of  testation,  vet  in  the  more  rest ricted  sense  used  in 
the  Prerogative  Court  they  have  been  held  distinct. 

For  instance,  in  cases  where  m>  insanity  has  either  existed,  or  been  supposed  to 
exist,  the  inquiry   into  the  capacity  of  a   Testator    in   extreme  old   age  or  enfeebled 
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by  long  illness,  or  where  death  is  fast  approaching,  simply  is,  whether  the  mental 
faculties  retain  sufficient  strength  fully  to  comprehend  the  act  about  to  be  done;  but 
when  lunacy  or  unsoundness  [279]  of  mind  has  previously  existed,  the  investigation 
is  of  a  totally  different  character.  In  such  a  case,  though  there  may  be  latent  disease, 
the  mental  faculties  may  be  apparently  in  full  vigour,  the  power  of  apprehension 
and  of  memory  may  be  wholly  unaffected,  and  then  the  object  is  to  investigate  and 
ascertain  whether  the  delusions  which  had  once  existed  in  the  mind  are  wholly 
removed. 

Upon  the  present  occasion  Desborough,  junior,  was  not  furnished  with  the  in- 
formation indispensably  necessary  to  carry  on  the  investigation  ;  it  was  not  his 
purpose  to  institute  any  such  examination,  he  was  the  instrument  to  forward  the 
doing  a  particular  act ;  he  looked  most  carefully  to  ascertain  that  the  deceased  fully 
comprehended  and  intended  the  act  he  was  about  to  do.  He  was  satisfied  with  the 
proof  of  his  capability  to  this  extent,  but  he  never  attempted  to  go  further,  and  to 
probe  the  mind  of  Dyce  Sombre  as  to  whether  his  former  delusions  still  retained  any 
existence.  What  little  information  he  attained  on  this  subject  was  purely  accidental 
and  superficial.  Still  it  must  be  admitted  that  the  absence  of  all  appearance  of  de- 
lusion during  so  many  interviews  is  evidence  justly  entitled  to  weight,  though  that 
weight  is  diminished  by  the  consideration  that  no  means  were  applied  to  the  solution 
of  that  difficult  question,  whether  the  deceased  was  relieved  from  his  antecedent 
delusions. 

Our  next  step  is  to  consider  the  execution  of  the  Will.  This  Will  was  executed 
on  the  25th  of  June,  1849,  in  the  presence  of  Dr.  McCarthy,  Dr.  Olliffe,  and  Dr. 
Shrimpton,  who  all  assured  Desborough  of  their  unhesitating  and  unanimous  con- 
viction of  the  deceased's  sanity. 

[280]  Dr.  McCarthy  had  professionally  attended  Dyce  Sombre  on  the  12th  of 
May,  1841,  on  his  return  to  Paris,  and  until  he  finally  left  it.  Dr.  McCarthy  says, 
"  Dyce  Sombre  placed  uninterrupted  confidence  in  me."  His  character  of  the 
deceased  is  expressed  in  these  terms  :  "  He  was  totally  void  of  all  the  conventionalities 
of  society;"  and  he  states  disgusting  instances  in  proof  of  that  opinion.  He  was  a 
man  of  very  weak  intellect.  It  may  be  well  to  compare  this  state  of  the  deceased 
with  what  it  originally  was;  for  one  of  the  means  of  judging  of  a  man's  mind  is  to 
see  what  change  it  has  undergone,  or  whether  it  continues  the  same  without  material 
alteration.      For  this  purpose  we  refer  to  the  evidence  of  Dr.  Drever. 

Dr.  Drever,  on  the  forty-eighth  article,  deposes :  "  At  all  times,  during  my  inter- 
course with  him,  the  deceased  was  very  particular  about  his  dress.  He  was  very 
neat  and  clean,  and  delicate  in  everything  that  related  to  his  personal  appearance 
and  his  habits.  In  the  East  there  is  practised  by  natives  what  is  not  agreeable  to 
Europeans,  but  the  deceased's  habits  were  not  those  in  any  respect ;  he  was  minutely 
observant  of  the  refinement  of  society  as  well  as  of  all  the  proprieties  of  life  in  his 
whole  deportment." 

Contrast  this  evidence,  coming  from  one  so  intimately  connected  with  the  de- 
ceased up  to  the  year  1843,  with  the  description  of  his  conduct  in  1847  and  1848, 
given  by  Dr.  McCarthy  and  numerous  other  witnesses,  and  it  is  impossible  not  to  per- 
ceive that  a  very  great  change  had  come  over  the  deceased  ;  not  an  immaterial  circum- 
stance when  our  task  is  to  determine  whether  the  mind  had  continued  sound. 

To  proceed  with  Dr.  McCarthy's  evidence:  He  was  asked  by  the  deceased  to  be 
professionally  a  witness  [281]  to  his  Will ;  he  consented,  and  by  the  deceased's  wish 
desired  the  attendance  of  Drs.  Shrimpton  and  Olliffe.  He  says,  "  They  both  knew  the 
state  of  the  deceased's  mind,  and  knowing  also  that  the  Lord  Chancellor  had  given 
to  the  deceased  the  disposal  of  the  available  part  of  his  property,  they  concluded 
with  him  (the  witness)  that  he  was  as  capable  of  disposing  of  it  by  Will  as  in  any 
other  manner." 

We  must  say  that  we  are  surprised  at  this  conclusion,  and  not  less  at  the  argu- 
ment founded  upon  it  and  so  strenuously  urged  at  the  Bar.  Dr.  McCarthy  does  not 
perceive  that  there  is  any  distinction  between  the  disposition  by  Will  of  the  whole 
corpus  of  the  property,  and  the  disposal  during  life  of  a  large  portion  of  the  income 
sanctioned  by  the  Order  of  the  Lord  Chancellor.  But  there  is  a  wide  distinction 
between  the  two  cases:  after  providing  for  the  necessarv  expense  of  the  Commission 
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and  the  maintenance  of  Mrs.  Dyce  Sombre,  the  residue  of  the  income  was  properly 
applicable  to  the  comfort  and  enjoyment  of  Dyce  Sombre.  The  only  question  was, 
or  could  be,  how  it  should  be  best  applied  for  that  purpose  ;  for  the  fact  of  his  being 
a  lunatic  was  do  reason  why  he  should  not  have  every  comfort  and  enjoyment  his 
fortune  would  afford,  and  he  was  capable  of  haying.  It  was  the  opinion  of  the 
medical  gentlemen  whose  advice  Lord  Cottenham  had  desired,  thai  the  withholding 
this  income  from  him  was  a  source  of  great  irritation,  and  that  the  granting  it  might 
tend  to  soothe  his  mind,  and  so  indirectly  assist  his  recovery,  which  at  ;hat  time, 
1817,  was  not  despaired  of:  and  they  were  also  of  opinion  that  the  deceased  was 
capable  of  managing  it:  not  that  he  would  make  a  proper  use  of  it:  that  they 
neither  certified  nor  probably  ex-[282]-pected.  Dyce  Sombre  being  abroad,  and  so 
far  out  of  the  power  of  the  Lord  Chancellor,  he  deemed  it  right  to  erive  him  the 
control  of  the  available  income,  under  the  expectation  or  for  the  chance  thai  t  In- 
consequences might  be  such  as  the  physicians  deemed  uol  improbable.  Whal  use 
he  might  make  of  it  was  comparatively  unimportant. 

The  disposition  by  Will  of  the  whole  fund  was  manifestly  a  totally  different 
matter:  a  power  of  testation  requiring  the  exercise  of  sound  judgment,  which  none 
but  a  man  of  Bound  mind  could  possess.  The  mere  expenditure  of  income  was  com- 
paratively of  much  less  importance ;  nor  was  there  any  very  serious  consequence  to 
be  apprehended  from  a  misappropriation  of  income.  Moreover  the  income  might  be 
stopped  at  any  time;  a  Will  was  not  so  easily  to  be  nullified  ;  the  one  was  remediable, 
the  other  not  so.  But  even  as  to  the  income.  Lord  Cottenham  observes  'speaking  in 
April.  1849):  "I  am  sorry  to  say  that  these  recent  discussions  have  brought  out 
instances  of  such  reckless  expenditure  of  his  income,  that  it  may  be  matter  for  con- 
sideration whether  I  have  not  gone  too  far  in  ordering  that  the  wdiole  surplus  income 
shall  be  paid  to  him." 

how  very  differently  Dr.  McCarthy  deals  with  this  allotment  of  income.  It 
forms  a  very  principal  ground  on  which  he  consents  to  attest  the  execution  of  the 
Will j  he  allows  his  judgment  to  be  intluenced  by  this  consideration;  his  sense  of 
responsibility  is  diminished,  and  so  is  his  care  and  caution.  It  is  true  that  he  and 
his  associates  do  go  through  some  form  of  examination,  of  what  kind  we  have  no 
intimation  whatever  from  Dr.  McCarthy;  and  he  sums  it  up  by  Baying,  "No  con- 
sultation was  required." 

[283]  Dr.  Olliffe  was  one  of  the  physicians  called  in,  on  the  escape  to  France  of 

Dyce  Sombre  in  1843.     For  many  years  this  gentleman  had  ample  means  of  forming 

an  opinion  as  to  the  state  of  the  mind  of  the  Testator.      Be  was  his  usual  medical 

attendant  from  May.  L 844,  till  the  3rd  of  August,  is  17,  when  a  coldness  ensued.     Up 

to  that  time  he  might  have  given  important  evidence.     Like  Dr.  McCarthy,  he  is 

lined  on  the  tenth  article,  so  framed  as  to  exclude  all  evidence  as  to  the  general 

iv  of  the  deceased,  and.  consequently,  there  is,  on  that  head,  an  entire  blank. 

and  we  are  introduced  at  once  to  the  execution  of  the  Will.     He  says.  "  We  all  put 

several  questions  to  Dyce  Sombre.     I  particularly  questioned  him  as  to  the  delusions 

under  which  he  was  supposed  to  be  labouring  :  in  particular,  as  to  his  wife's  infidelity. 

He  answered  very  calmly  that  he  had  given  up — that  he  retracted — what  he  had  said. 

He  supposed  they  must  have  been  delusions,  and  he  gave  them  up.      This  is  just  the 

way  in  which  he  had  spoken  on  the  subject  at  other  times,  giving  me  the  idea  that 

•  'ions  remained,  though  he  was  not  disposed  to  press  an  accusation  against  her. 

Suspicion  I  have  no  doubt  there  was,  but  that  was  very  distinct  from  insanity." 

We  lim.-i  stop    i  moment  to  examine  this  evidence.     There  had  been  an  ii  • 

delusion   as  io  his  wife's  infidelity:  the  deceased  had  been   specially  instructed  to 

deny  and  retracl  it  ;  he  obeys  the  instructions  and  retains  the  unfounded  suspicion. 

There  if  •  of  regret  for  the  injustice  of  the  charges  preferred,  no  admission 

that  they  were  unfounded  ;  not,  as  has  been  contended,  a  soreness  after  the  belief  in 

delusion  has  passed  away,  but  a  persistence  in  that  very  suspicion  which,  without 

any  adequate  cause,  constituted  [284]  his  mental  aberration.      We  conceive  that  this 

examination,  and  the  results  arising  therefrom,  are  wholly  insufficient  to  show  that 

all  the  former  di  lusioi  s  had  passed  away. 

Dr.  Olliffe  proceeds: — "  What  intluenced  me,  I  must  confess,  and  the  oth 
was.  that  the  act  of  the  Lord  Chancellor,  in  conceding  to  him  the  control  of  all  that 
available  as  income,  was  a  virtual  admission  of  his  capability  to  make  a  Will." 
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We  need  not  repeat  our  observations  on  this  point.  The  physicians  were  misled 
by  this  mistaken  idea.  Dr.  Olliffe  has  been  examined  and  cross-examined  at  great 
length,  and  many  observations  might  be  founded  on  his  evidence,  some  favourable 
to  the  Appellant,  and  some  the  contrary,  but  we  do  not  think  it  necessary  to  enter  so 
minutely  into  this  evidence.  He,  no  doubt,  when  he  witnessed  the  Will,  believed  the 
deceased  was  competent  to  execute  a  testamentary  instrument.  He  was  predisposed 
to  believe  in  his  competency,  but  he  did  institute  some  examination.  We  must 
hereafter  measure  its  effect,  when  we  compare  it  with  all  the  other  evidence  in  the 
cause. 

The  evidence  of  Dr.  Shrimpton,  the  third  attesting  witness,  accords  generally 
with  the  testimony  of  the  other  two  medical  gentlemen,  and  does  not  require 
additional  comment. 

Dyce  Sombre  subsequently  gives  instructions  for  the  preparation  of  a  Codicil, 
his  intention  being  that  certain  trust  funds  should  eventually  form  a  part  of  his 
residuary  estate.  Mr.  Rendall,  the  conveyancer  employed,  writes  on  the  draft, 
that  the  Codicil  is  absolutely  useless  :  it  does  nothing  but  what  the  law  would  do 
without  it.  It  was,  however,  prepared  and  executed  on  the  13th  of  August,  in  the 
presence  [285]  of  Dr.  Sigmond  (in  lieu  of  Dr.  Olliffe,  who  was  absent),  Dr.  Shrimpton, 
and  Dr.  McCarthy.  Dr.  Sigmond  entertained  some  doubt  as  to  attesting  this 
Codicil,  and  he  had  no  sufficient  opportunity  of  forming  any  accurate  judgment 
as  to  the  state  of  Dvce  Sombre's  mind.  He  says  he  was  satisfied  at  the  time  that  the 
deceased  was  free  from  delusion,  and  he  deposes  to  his  belief  in  the  then  soundness  of 
mind  of  the  deceased.  The  evidence  of  the  two  other  physicians  is,  as  might  be 
expected,  in  conformity  with  that  given  with  respect  to  the  execution  of  the  Will. 

It  may  be  convenient,  at  this  stage  of  the  inquiry,  to  direct  our  attention  to  the 
testamentary  acts  done,  or  proposed  to  be  done,  by  the  deceased,  and  what  effect  is 
properly  to  be  ascribed  to  the  contents  of  such  instruments. 

If  any  testamentary  instrument  originate  with  the  deceased  person  himself,  and 
all  the  contents  thereof  are  rational,  and  conformable  to  his  habits  and  connection, 
to  the  state  of  his  fortune  and  family,  and  especially  if  agreeable  to  former  testa- 
mentary acts  intended  when  the  Testator  was  undoubtedly  of  sound  mind,  then  the 
contents  furnish  presumptive  evidence  that  the  Testator  was  of  sound  mind  when  he 
did  the  acts  necessary  to  carry  such  intentions  into  effect. 

But  this  is  presumptive  evidence  only;  for  if  it  be  proved  aliunde  that  he  was  of 
unsound  mind,  then  the  act  is  void,  for  a  man  of  unsound  mind  cannot  make  a  valid 
W  ill.  even  if  the  necessities  of  his  family  rendered  it  most  desirable  that  he  should 
do  the  act  in  question. 

The  unattested  Will,  dated  the  10th  of  May,  1843,  written  whilst  the  deceased  was 
at  Hanover  Lodge,  and  clearly  insane,  does  not  require  much  observa-[286]-tion.  It 
would  appear  from  it,  that  at  that  time  Dyce  Sombre  had  not  taken  up  the  idea  that 
the  Baroness  Solaroli  was  illegitimate,  for  he  leaves  Rs.  50,000  per  annum  to  the 
next  male  heir  of  either  of  his  sisters.  The  residue  of  his  property  is  given  for  the 
education  of  the  people  of  India,  and  his  pensions  were  to  be  continued.  Some  of 
the  contents  of  this  Will  and  Codicil  may  in  no  degree  denote  insanity;  but  looking 
at  the  general  tenor,  and  especially  the  appointment  of  executors,  no  doubt  can  be 
reasonably  entertained  that  the  deceased,  when  he  wrote  this  Will  and  Codicil,  was 
of  unsound  mind. 

With  respect  to  the  Will  propounded,  we  will  first  notice  the  charitable  bequests. 
There  is  a  sum  of  Rs.  125,000  for  the  support  of  the  blind,  lame,  and  indigent  of 
Sirdhana,  and  the  general  residue  is  to  go  for  the  endowment  of  an  institution  to  be 
called  "  Sombre  College,"  for  the  education  of  the  higher  classes  in  India.  There  is 
a  strong  resemblance  between  these  two  bequests,  and  those  to  be  found  in  the  script 
written  when  the  Testator  was  of  an  unsound  mind ;  but,  laying  aside  this  considera- 
tion, we  do  not  think  that  the  bequests  in  themselves  denote  insanity.  We  must 
look  to  all  the  circumstances,  to  enable  us  to  form  a  just  conclusion;  to  the  Eastern 
origin,  character,  and  probable  feelings  of  such  an  individual,  who  had  also  before 
him  the  custom  of  the  Begum  to  make  appropriation  of  large  sums  of  money  to 
religious  and  educational  purposes.  We  must  remember,  too,  that  the  deceased  had 
no  issue,  nor  probability  of  issue,  at  that  time,  and  that  his  sisters  were  well  pro- 
vided for.     Bearing  all  these  things  in  mind,  we  do  not,  from  the  nature  of  these 
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bequests,  draw  [287]  any  conclusion  unfavourable  to  the  validity  of  the  Will. 
Neither  are  we  moved  by  the  legacies  to  the  President  of  the  Board  of  Control  and 
the  Directors  of  the  Easl  India  Company;  for,  brought  up  in  India,  Dyce  Sombre 
would  probably  entertain  notions  of  their  power  and  influence  which  might  seem  ex- 
travagant to  us,  and  he  might  conceive  that  be  was  taking  the  best  means  to  insure 
the  execution  of  his  wishes.  There  is  a  bequest  of  the  interest  of  Ks.  L'U, 000  to  Mrs. 
Troup  for  life,  and  to  her  children,  if  any,  the  capital,  and  other  legacies  we  need 
not   particularise. 

On  the  whole,  it  appears  to  us  that  it  would  not  be  safe,  from  the  contents  of  the 
Will,  to  draw  any  conclusion  adverse  to  the  soundness  of  mind  of  the  Testator.  But 
we  must  observe  that  there  is  an  omission  of  the  Baroness  Solaroli  altogether,  and 
that  omission  shows  that  the  feelings,  as  to  her,  whether  consistent  with  sanity  or 
not,  still  remained. 

There  are  traces  of  Wills  executed  before  marriage,  by  which  the  children  of 
his  sisters  would  have  been  instituted  his  heirs,  and  the  Will  propounded  is  no  doubt 
a  departure  from  those,  but,  under  the  circumstances  of  this  case,  great  reliance 
cannot  be  placed  on  that  fact,  though  it  is  not  wholly  to  be  rejected. 

We  have  hitherto  referred,  almost  exclusively,  to  the  evidence  of  the  medical 
gentlemen  specially  engaged  to  examine  the  deceased.  To  exhaust  this  inquiry, 
however,  we  must  address  our  attention  to  other  evidence  applying  to  the  time  of  the 
asserted  recovery  down  to  the  period  when  the  Will  was  executed.  Lord  Comber- 
mere  expresses  his  opinion  that  Dyce  Sombre  was  always  of  sound  mind;  we  have 
do  means  of  [288]  knowing  at  how  late  a  time  his  Lordship  saw  the  deceased,  but 
certainly  in  August,  1847,  at  Brighton:  if,  however,  the  opinion  of  Mrs.  Dyce 
Sombre's  infidelity  be  an  insane  delusion,  we  cannot  place  much  reliance  on  Lord 
Combermere's  opinion  ;  for  in  answer  to  the  sixth  interrogatory,  he  states,  "  Thai 
the  deceased  never  would  allow  her  innocence;  he  never  yielded  the  belief  that  she 
had  l>een  unfaithful  to  him."  In  answer  to  the  tenth  he  says,  "  I  did  say  to  him,  if 
pressed  upon  the  subject,  admit  you  were  under  a  delusion  with  respect  to  her  :  he 
was  too  proud  and  sincere  for  that." 

In  other  woids,  the  deceased  was  advised  to  say  what  he  believed  to  be  false,  to 
deceive  the  physicians  appointed  by  the  Lord  Chancellor,  and,  consequently,  the  Lord 
Chancellor  himself  :  the  delusion  was  too  strong  to  allow  him  to  practise  the  intended 
imposition  successfully. 

Very  little  is  to  be  extracted  from  the  evidence  of  Dr.  Winslow,  and  for  the 
obvious  reason  often  before  stated  :  he  was  not  examined  in  chief  as  to  the  state  of 
the  deceased's  mind,  the  pleadings  excluding  such  evidence.  All  that  is  applicable 
to  the  present  inquiry  is  to  be  found  in  his  answer  to  the  fourth  interrogatory.  In 
1851.  the  deceased  applied  to  Dr.  Winslow  to  examine  him  as  to  his  state  of  mind  in 
case  his  Will  should  be  disputed,  and  Dr.  Winslow  deposes  that,  at  that  time,  1851, 
he  entertained  no  doubt  of  bis  competency  to  make  his  Will.  This  would  not  be  very 
stringenl  evidence  as  to  the  state  of  mind  of  the  deceased  in  June,  1849,  the  date  of 
the  Will  :  but  this  evidence,  such  as  it  is,  is  further  weakened  ;  for  Dr.  Winslow  says 
that,  "  in  L848,  I  declined  giving  [289]  any  written  statement  of  his  case.  My 
general  impression,  so  far  as  I  could  judge  from  one  visit,  is,  that  his  state  was  not 
satisfactory  then." 

Dr.  Ricord  attended  the  Testator,  medically,  early  in  1848  j  he  says  he  treated 
him  as  a  person  of  sound  mind;  but  it  is  manifest  from  his  evidence,  on  cross-ex- 
amination, that  he  knew  but  little  of  the  history  of  the  deceased.  Dr.  Behier  mighl 
have  given  evidence  of  importance  as  to  this  period,  namely,  1846-7,  for  he  attended 
the  deceased  in  one  of  those  years,  but  we  cannot  make  any  use  of  his  testimony  for 
the  reason  applicable  to  so  many  other  witnesses;  he  has  not  been  examined  as  to  the 
state  of  the  deceased's  mind,  and  even  on  cross-examination  it  is  impossible  to  fix  to 
what  period  he  is  speaking,  whether  to  the  year  1843  or  L847. 

There  are  some  ot  her  witnesses  who  speak  to  this  time,  such  as  Mr>.  Stuart.  Ladv 
Teynham,  Mr.  Butler  and  several  more.  Their  evidence  relates  fco  the  conduct  of 
Dyce  Sombre  in  society,  in  L848-9,  and  it  may  be  assumed  that  his  general  behaviour 
did  not  excite  any  belief  of  mental  deran-einent  in  the  opinions  of  those  he  associated 
with  ;  several  of  them  say  the  deceased  appeared  odd  and  eccentric.  It  is  obvious. 
however,  that  mere  common  social  intercourse,  without  inquiry,  does  not.  in  a  case 

501 


X  MOORE,  290       PRINSEP  AND  EAST  INDIA  CO.  V.  DYCE  SOMBRE  [l  856] 

of  this  description,  furnish  very  strong  proof  that  previous  delusions  had  ceased  to 
prevail. 

The  remainder  of  the  depositions  taken,  and  which  apply  to  insanity  in  1849,  and 
tend  to  prove  the  affirmative,  will  not  occupy  much  time. 

It  is  proved  beyond  all  doubt,  that  for  several  years  before  his  death,  Dyce  Sombre 
led  a  life  of  the  grossest  sensuality.  Baron  Palm  states,  that  at  Baden  [290]  the  de- 
ceased drank  a  bottle  of  Curacoa  in  the  morning,  and  three  bottles  of  wine  at  dinner, 
or  two  of  wine,  and  one  of  porter,  and  strong  wine  too.  His  indulgence  with  women 
was  unlimited,  and  so  it  appears  the  deceased  continued  to  live  to  the  end.  Such  a 
mode  of  life,  such  constant  excitement,  must  have  been  unfavourable  to  recovery 
from  mental  disease,  though  we  must  form  our  opinion  from  facts,  and  not  from 
probabilities,  however  strong.  The  witness,  Campbell,  speaking  of  the  year  1849, 
and  subsequently,  expresses  a  decided  opinion  that  the  mind  of  the  deceased  was  not 
sound.  If  Campbell  be  accurate  in  his  evidence,  the  facts  he  speaks  to  manifest 
delusion.  As  to  his  sister  (which  sister  is  not  stated),  the  deceased  observed,  "  She 
is  not  my  sister,  but  an  impostor,  in  league  with  my  enemies."  Campbell,  speaking 
of  July  and  August,  1849,  describes  the  suspicions  of  the  deceased  of  espionage  as  a 
morbid  hallucination. 

There  are  some  witnesses  who  were  in  the  service  of  the  deceased  between  the 
years  1847  and  his  death.  It  is  difficult  to  fix  their  evidence  as  applicable  to  any 
particular  period ;  but  we  think  that  Fuhrberg  and  Paris  do  establish  the  fact  of  the 
deceased  being  extremely  alarmed  lest  he  should  be  poisoned  by  his  food.  How  far 
such  fear  is  proof  of  delusion  is  a  question  much  disputed  in  this  cause.  The  gross 
debauchery  in  which  the  deceased  indulged  is  fully  spoken  to  by  these  witnesses. 

The  witness  Smith,  is  a  surgeon,  resident  in  Paris.  He  was  consulted  by  the  de- 
ceased in  1848,  and  attended  him  twenty  times.  He  speaks  very  decidedly  to  a  de- 
lusive apprehension  of  the  deceased  with  respect  to  being  poisoned  by  medicine. 
Smith  says, —  [291]  "  I  think  it  was  insane- -it  was  perfectly  groundless.  The  de- 
ceased had  the  same  apprehension  as  to  the  water  of  the  house." 

The  witness,  Bailly,  speaks  to  the  conduct  of  the  deceased  in  1846  and  up  to  1849. 
Bearing  in  mind  Dr.  Drever's  evidence  that  Dyce  Sombre  had  been  neat  and  clean 
and  delicate  in  everything  that  related  to  his  personal  appearance  and  in  his  habits, 
we  cannot  but  be  struck  with  the  extraordinary  contrast  presented  by  the  evidence 
of  this  witness,  especially  confirmed  by  many  others.  Dyce  Sombre  was  in  a  state 
of  brutal  degradation.  Though  such  habits  do  not  necessarily  import  insanity, 
yet  they  are  very  frequently  the  accompaniment  of  a  disordered  intellect.  The 
abandonment  of  self-respect  is  one  of  the  signs  of  a  diseased  mind. 

There  is  much  evidence  of  a  similar  description,  which  need  not  be  detailed  at 
length.  One  witness  alone  deserves  particular  mention — General  Ventura.  Our 
present  inquiry  is  not  as  to  the  insanity  of  Dyce  Sombre  in  1843,  and  the  two  follow- 
ing years ;  for  that  is  a  proved  and  admitted  fact ;  but  whether  there  was  a  recovery 
in  1848  and  subsequently.  It  is  proved  that  the  deceased  entertained  a  fearfully 
insane  suspicion  of  General  Ventura  in  October,  1842,  and  desired  Mr.  Frere  to 
send  a  chall  nge  to  him  by  special  messenger,  even  to  India.  General  Ventura  de- 
poses that  after  the  date  of  that  letter,  1842,  (which  the  General  says  he  never 
received,)  he  and  the  deceased  repeatedly  met,  and  were  on  the  most  friendly  terms  ; 
but  after  all  this,  in  1846,  as  the  General  believes,  he  received  another  letter,  con- 
taining offensive  and  insulting  expressions,  insolently  abusive,  for  not  having 
answered  the  challenge.  We  apprehend  that  this  conduct  [292]  shows  that,  as  to 
General  Ventura,  the  insane  suspicion  continued  to  manifest  itself  up  to  about  1846  ; 
we  pass  over  previous  instances  of  violence. 

We  have  now  concluded  our  review  of  the  evidence  given  by  the  witnesses.  To 
bring  this  judgment  within  any  reasonable  bounds,  we  must  of  necessity  pass  over 
much  which  afforded  an  ample  field  for  argument,  and  confine  ourselves  to  the  most 
important  matters. 

We  think  that  the  Book  called  the  "  Refutation,"  deserves  particular  attention. 
Mr.  Montucci  deposes  that  on  the  4th  of  March,  1849,  Dyce  Sombre  intrusted  him 
with  the  preparation  of  a  work  for  the  press,  and  he  continued  to  see  the  deceased 
daily  till  the  18th  of  August,  when  the  work  was  completed.  This  work  was  ex- 
clusively—save the  summary,  which  was  added  by  Montucci— the  deceased's  own. 
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The  proof  sheets  were  signed  by  him.  Everything  was  the  d  ceased's,  ezcepl  the 
last  twelve  pages.  The  deceased  had  no  assistance  in  the  compilation,  none  in  the 
composition.  From  the  Itli  of  March  to  the  L8th  of  August,  is  a  most  [mportanl 
period.  It  contains  a  history  of  the  times  when  the  instructions  were  being  settled, 
and  when  the  Will  and  Codicil  were  executed.  It  behoves  us.  therefore,  carefully 
to  consider  whether  this  Hook,  called  the  "  Refutation,"  affords  evidence  that  the 
deceased  was  of  sound  mind,  or  still  the  subjecl  of  mental  derangement.  At  p.  569, 
■  Refutation,"  there  is  this  date,  15th  of  April,  1849.  Various  dates  follow  up  to 
the  8th  of  August,  184'.),  bon  a  tvrer  in  the  deceased's  own  writing;  and  this  last 
applies  to  the  summary  drawn  up  by  Montucci,  and  so  approved  by  Dyce  Sombre. 
The  "Refutation"  contains  documents,  observations  thereon,  [293]  and  a  nearly 
chronological  statement  of  the  transactions  which  occurred  from  1840,  with  a  shorl 
account  of  Dyce  Sombre's  early  history.  The  observations  and  statements  show  ihe 
feelings  at  the  time  the  Book  was  preparing,  namely,  the  spring  and  summer  of 
1849,  and  not  the  less  so,  because  such  statements  and  observations  may  refer  to 
earlier  periods.  Considerable  ability  and  ingenuity  are  evinced  in  various  parts. 
We  will  make  a  few  extracts.  Commenting  on  a  part  of  Dr.  Drever's  evidence  on 
the  execution  of  the  Commission,  Dyce  Sombre  declares  they  are  all  fabrications. 
Dr.  Elliot  son's  evidence  on  the  same  occasion  was  important.  Dyce  Sombre,  after 
laying  that  he  only  xveut  to  him  to  ask  if  Mrs.  Dyce  Sombre  was  in  the  habit  of 
visiting  him,  adds,  "  The  rest  is  all  a  made-up  affair."  At  p.  29,  "  Refutation," 
he  declares  the  evidence  of  Dr.  Monro  to  be  false.  In  the  same  page,  where  hi-  i 
report  (1  to  have  said  at  the  Commission,  that  he  wished  Mrs.  Dyce  Sombre  to  chal- 
lenge any  lady  she  might  think  fit,  because  she  mighl  he  jealous,  he  writes  this 
note  in  June,  1849  :  "  I  did  not  exactly  say  all  this."  So,  in  p.  22,  he  declares  the 
evidence  then  taken  to  be  untrue.  At  p.  33,  he  said,  as  to  what  occurred  in  April. 
1843,  Sir  James  Clark  "  having  told  Mrs.  Dyce  Sot  nine  to  ret  ire,  he  put  me  in  charge 
of  three  keepers,  who  kept  watch  over  me  all  night,  and  would  not  let  me  go  to  b  d. 
I  sat  up  with  them  the  whole  of  that  night;  and  about  sunrise  next  day.  Sir  Jane- 
Clark  came  to  see  me,  and  upon  addressing  me,  he  said,  '  No  sooner  said  than  done.'  " 
At  pp.  155,  156,  "  Refutation,"  will  be  found  the  account  given  by  the  deceased,  in 
this  month  of  June,  of  his  proceedings  towards  General  Ventura.  Having  hen.; 
that  [294]  the  General  had  received  the  letter  he  (the  deceased)  had  written  to  him. 
on  learning  his  arrival  in  Europe,  lie  proceeds  to  Baden  to  search  for  him.  It  i. 
not  necessary  to  go  through  the  whole;  the  only  question  is,  whether  those  feelings 
which  indued  him  to  send  the  challenge  to  India,  and  gave  rise  to  his  other  con- 
duct towards  the  General,  did  not  then  remain?  We  will  now  read  the  foot  note 
at  p.  •_'•_'().  hut  Let  us  lirst  state  the  passage  it  refers  to:  "He  (the  deceas  d)  with 
some  abruptness,  said,  '  But  it  seems  now  to  be  another  man."  Both  she  and  Mr. 
C.  F.  tried  to  persuade  him  that  it  xvas  Sir  F.  B.  He  afterwards  said  that  Mr.  C.  F. 
gave  him  to  understand  that  he,  Mr.  C.  F.,  had  connexion  with  Mrs.  Dyce  Sombre. 
The  Chancellor  supported  Mr.  C.  F. ;  so  that  if  he  had  taken  any  steps  against  Mr. 
( '.  F.,  they  would  have  been  of  no  use."  This  is  an  extract  from  a  report,  made 
September,  1846,  by  Dr.  Bright  and  Dr.  Southey;  and  that  report  Dyce  Sombre 
was  then  pupating  for  press.  Dyce  Sombre's  note  is:  "So  says  report;  but  si  p- 
were  taken  about  him  (Mr.  C.  F.),  but  be  proved  himself  a  coward." 

Is  this  a  proof  that  the  hallucinations  be  entertained  as  to  Mr.  C.  F.  when  he 
was  manifestly  insane,  were  abandoned,  or  does  it  not  demonstrate  that  they  con- 
tinued '? 

Another  illustration  immediately  f ollows :  — "  We  are  unwilling  to  lay  much 
st  less  upon  mere  manner,  but  certainly  there  was  something  ironical  in  the  tone  in 
which  these  words  were  uttered,  and  Dyce  Sombre  seemed  glad  to  have  disburtheued 
himself  of  a  disagreeable  task.  During  the  same  visit  he  continued  to  talk  of  Mr. 
C.  F.  and  General  V..  its  persons  who  had  deeply  injured  him.  On  the  third  exfc 
initiation  [295]  he  confirmed  in  most  respects  General  V.'s  narrative,  but  he  state! 
that  the  General  struck  him  at  Baden-Baden,  without  previous  provocation  at  that 
time,  and  that  instead  of  exposing  his  person  to  General  V.'s  daughter,  he  himself 
was  desired  by  General  V.  in  the  Hindostane  ■  language,  well  understood  by  the 
young  lady,  'to  expose  his  person  to  her.'  He  told  us  that  Sir  F.  B.  '  had  given 
him  to  understand  that  he  had  intrigued  with  Mrs.   Dyce  Sombre;   hut   he  does  not 
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now  believe  that  '  Sir  F.  B.  told  him  the  truth,  but  that  the  Hon.  C.  F.  was  the  man.' 
He  added,  that  '  Count  Nesselrode  had  told  him  that  everybody  talked  of  Mrs.  Dyce 
Sombre's  connexion  with  Mr.  C.  F.'  At  our  last  interview  we  thought  it  right  to 
suggest  to  Dyce  Sombre  that,  convinced,  as  on  a  former  occasion  he  alleged  himself 
to  be,  that  his  former  suspicions  of  his  wife's  infidelity  were  all  delusions,  it  became 
his  duty  to  express  to  Mrs.  Dyce  Sombre  his  deep  regret  that  he  had  so  seriously 
aspersed  her  character ;  to  which  he  warmly  replied :  '  How  can  I  do  so,  when  she 
has  often  said,  in  the  presence  of  her  father  and  Lord  M.  H.,  that  she  was  the 
greatest  b....  in  England.'  " 

The  account  he  gives  in  June,  1849,  at  pp.  185,  186,  is  the  very  same  he  gave  m 
1816,  when  his  insanity  was  beyond  all  doubt.  What  but  the  same  insane  feelings 
could  give  rise  to  this  insane  declaration?  Again,  speaking  of  the  interview  with 
the  physicians  at  Brighton,  "  Left  alone  with  them,  I,  of  course,  said  what  they 
wished"  me  to  say,  for  they  had  often  told  me  in  plain  words  both  in  London,  in 
1841,  and  at  Dover,  in  1816,  that  until  I  denied  some  facts  I  should  never  be  out  of 
Chancery." 

[296]  This  is  strong  evidence  that  all  the  disavowals  spoken  of  were  insincere, 
and  that  the  delusions  remained. 

At  p.  251,  the  deceased  introduces  some  observations  as  to  the  Baroness  Solaroli, 
and  he  refers  to  Prinsep's  letter,  and  this  letter,  it  is  right  to  say,  may  have  tended 
to  mislead  the  deceased.  Prinsep  himself  does  not  now  support  its  correctness  or 
strict  conformity  with  the  facts  ;  but,  be  this  as  it  may,  this  letter  could  never  have 
led  the  deceased,  if  he  had  continued  of  sound  mind,  to  the  next  averment — "  Lord 
Metcalfe  may  not  have  wished  to  have  told  all  particulars  to  Prinsep  which  he  did  to 
me,  as  well  to  Lord  John  Russell,  and  the  late  Lord  Melbourne,  yet  he  did  tell  him 
that  he  had  his  doubts  about  her." 

Where  is  the  foundation  for  this  but  in  the  morbid  imagination  of  the  deceased ? 

At  p.  256,  Dyce  Sombre  repeats  this  observation,  and  declares  that  Lord  Metcalfe 
told  him  of  the  illegitimacy  of  the  Baroness  Solaroli.  "  Upon  leaving  England  in 
1813,  Lord  Metcalfe  said  the  only  way  he  could  serve  me  in  this  matter  was  to  make 
an  affidavit ;  that  he  could  not  leave  it  with  me,  but  would  leave  it  with  Lord  John 
Russell  himself."  What  is  this  but  the  fancy  of  a  diseased  brain  in  June,  1819? 
No  one  imagines  there  was  the  slighest  foundation  for  this  statement  about  Lord 
Metcalfe  and  Lord  John  Russell ;  and  what  can  be  a  stronger  proof  of  this  delusion 
than  that  he  fixes  this  information  to  1813,  and  he  never  evinced  the  slightest 
suspicion  of  such  illegitimacy  till  years  afterwards? 

At  p.  258,  Dyce  Sombre  carries  this  very  subject  back  to  Hanover  Lodge,  where 
he  was  in  the  care  of  keepers.  At  p.  265,  the  deceased  says,  "  To  give  a  [297]  rough 
sketch  of  Signor  Solaroli's  doings  in  Europe  and  India ;  "  and  then  he  prints  the 
memoir,  identifying  that  memoir  as  if  it  had  been  written  at  that  hour. 

Is  that  memoir  the  composition  of  a  sane  man?  Was  there  any  provocation  to 
afford  a  rational  ground  for  it?  But  it  has  been  said  that  the  jmblication  of  false- 
hoods will  not  prove  a  man  to  be  of  unsound  mind.  A  proposition  m  put  may  be 
readily  granted ;  indeed,  otherwise,  the  list  of  insane  persons  would  be  very  incon- 
veniently enlarged.  But  it  is  also  true  that  falsehood,  as  stated  by  some  of  the 
physicians,  is  a  very  common  accompaniment  of  insanity,  and  that  declarations  of 
belief  in  what  has  no  foundation,  are  one  of  the  most  frequent  proofs  of  such  in- 
sanity. 

At  p.  299,  "  Refutation,"  we  have  another  proof  of  the  state  of  the  deceased's 
mind.  It  is  an  extract  from  the  examination  of  the  physicians,  taken  in  shorthand. 
Q. — "  Does  it  not  pain  you  to  have  made  such  an  atrocious  accusation  against  your 
own  father-in-law?  "  A. — "  I  have  no  objection  to  say,  that  under  the  circumstances 
in  which  I  was  placed  at  the  time,  I  am  sorry  that  I  accused  him  of  this."  Q. — 
"  Knowing  it  to  be  unfounded?  "  A. — "  Hearing  it  to  be  unfounded."  Dyce  Sombre 
prints  the  words  "  knowing  "  and  "  hearing  "  in  italics. 

It  is  manifest  that  the  same  idea  was  still  all-powerful  in  his  mind. 

At  pages  307,  308,  and  166,  "  Refutation,"  as  to  Lord  Ward  at  Rome.  How 
does  this  matter  stand?  It  has  been  represented  in  argument,  and  some  of  the 
physicians  embraced  the  idea,  that  all  this  was  a  mistake  of  identity  ■  that  the  de- 
ceased had  been  introduced  to  some  person  as  Lord  Ward  ;  that  he  mistook  [298] 
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another  individual  at  Rome  for  that  person  ;  and  that  he  attempted  to  employ  Iriiu, 

for  £200,  to  arrange  as  to  the  monument  of  the  Begum. 

We  will  lay  aside  some  gross  improbabilities,  such  as  that  the  person  so  ad- 
dressed should  allow  himself  to  be  addressed  and  pass  as  Lord  Ward;  thai 
Dyce  Sombre  should  have  been  informed  that  Lord  Ward  was  in  needy  circum- 
stances. Passing  by  these  difficulties,  let  us  consider  what  the  deceased  persists  iii. 
In  June,  1849,  lie  says: — "  When  I  went  to  Rome  (having  received  the  information 
as  to  poverty  and  the  readiness  of  Lord  Ward  to  be  employed  in  Paris),  I  certainly 
found  the  gentleman  who  had  been  introduced  to  me  as  Lord  Ward,  and  as  ho 
had  repeatedly  said  before  by  Lord  Shrewsbury."  So  that  he  persists  that  the 
individual  lie  addressed  at  Rome,  was  the  very  person  introduced  to  him  as  Lord 
Ward,  by  Lord  Shrewsbury. 

Here  is  no  ground  for  mistake,  unless  it  could  be  presumed  that  Lord  Shrews- 
bury introduced  somebody  as  Lord  Ward,  who  was  not  Lord  Ward,  and  who  was 
afterwards  found  at  Rome. 

At  p.  340,  ''Refutation,"  there  is  abundance  more  as  to  the  Baroness  Solaroli. 
He  says: — "I  would  have  believed  no  one  but  Lord  Metcalfe,  for  her  Highness  the 
Begum  was  not  very  sure  about  it."  At  p.  .'543,  Dyce  Sombre  maintains,  that  Mr. 
Elliott  was  in  the  Court  of  Chancery  in  1844,  despite  Mr.  Elliott's  letter  that  he 
had  never  been  in  the  Court  in  his  life.  The  letter  of  January,  1849,  to  the  Lord 
Chancellor.  The  charge  against  Sir  R.  Jenkins  of  being  the  cause  of  his  losing  Lis 
boxes.  The  repetition  (still  more  irrational)  of  the  story  as  to  Lord  Ward.  It  is 
time  to  [299]  stop,  not  for  want  of  matter,  but  because  we  think  we  have  given  a 
number  of  passages  quite  sufficient  for  the  purpose. 

Then  how  does  this  ease  stand?  We  have  examined  the  early  history  of  Lyre 
Sombre;  we  have  duly  considered  the  weight  to  be  ascribed  to  his  Asiatic  origin 
and  habits  :  and  in  endeavouring  to  ascertain  the  state  of  his  mind,  have  allowed 
those  causes  to  have  the  utmost  influence  which  could  be  reasonably  given  to  them. 
It  is  not  improbable  that,  from  feelings  peculiar  to  those  of  Eastern  birth,  and 
fostered  from  early  youth  by  prejudice  and  custom,  the  first  seeds  of  insanity  may 
have  sprung,  being  called  into  life  and  activity  by  collision  with  European  manners 
and  observances.  But  however  this  may  be,  most  certain  it  is,  and  no  longer  a 
question  of  dispute,  that  in  L843  the  deceased  had  become  subject  to  mental  de- 
rangement. In  I S 4 6 ,  he  remained  in  the  same  stale;  and  the  only  question  raised 
is,  when  did  he  recover?  In  1847,  there  was  some  remission.  Towards  the  end  of 
ISIS,  tin'  ablest  physicians  were  divided  in  opinion,  and  strong  certificates  of  sanity 
were  sent  to  the  Lord  Chancellor.  He,  however,  adhered  to  the  opinion  of  the 
medical  gentlemen  appointed  by  his  authority  to  examine  Dyce  Sombre,  and  refused 
to  supers  do  the  Commission  in  March,  1849.  It  has  been  our  duty  to  trace  the 
history  of  the  deceased,  more  especially  from  his  marriage.  We  have  looked  to 
facts  rather  than  opinions;  we  have  endeavoured  to  form  our  judgment  from  what 
Dyc<  Sombre  said  and  did,  rather  than  from  what  others  might  have  thought  of 
him.  Great  power  of  memory;  considerable  shrewdness  and  dexterity;  aptitude 
to  receive  lessons,  though  not  to  learn  successfully  to  practise  them,  were  fre-[300]- 
quently  displayed  by  the  deceased;  but  we  cannot  trace  any  period  during  this  hum 
interval,  at  which  we  could  say  that  the  deceased  was  relieved  from  all  morbid  im- 
pressions. On  the  contrary,  throughout  the  interval,  whenever  we  have  had  the 
means  of  examination,  symptoms  of  a  diseased  mind  have  shown  themselves.  We 
cannot  aver  that  Dyce  Sombre  ever  recovered;  and  it  is  not  and  cannot  be  denied 
that,  aft  r  proved  and  notorious  insanity,  tin  burthen  of  proving  such  recovery 
must  rest   on  those  who  allege  it. 

But  however  this  may  be,  in  the  year  1849,  at  the  time  of  the  preparation  and 
execution  of  the  Will  and  Codicil,  there  is  abundant  proof  under  his  own  hand, 
that  all  the  former  delusions  remained  in  full  force  and  vigour,  and  this  evidence  is 
even  more  stringent,  more  undeniable  proof  of  insanity,  than  if  Dyce  Sombre  had 
made  similar  verbal  declarations.  Such  declarations  mighi  lie  the  offspring  of 
temporary  irritation.  Liable  to  be  mistaken  or  explained.  This  extraordinary  pro- 
duction— The  '"Refutation" — is  a  deliberate  act,  speaking  in  no  ambiguous 
language  the  feelings  of  the  deceased,  when  written.  We  have  already  made  ample 
quotations  to  justify  our  observations;  the  hook  proves  that  there  still  existed  in 
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viridi  observantui  the  delusion  as  to  Mrs.  Dyce  Sombre,  as  to  the  Baroness  Solaroli, 
Lord  Metcalfe.  General  Ventura,  Mr.  C.  F.,  the  supposed  Lord  Ward.  It  is  useless 
to  go  further.  We  want  no  books  of  medical  science,  no  legal  authorities,  to  enable 
us  to  decide  this  case;  there  is  no  vexata  quuestio  as  to  partial  hm  nity.  The  true 
description  of  this  case  is  insanity  showing  itself  in  divers  particulars,  and,  so  far 
as  appears,  without  any  perfect  intermission. 

[301]  We  are  of  opinion  that  when  Dyce  Sombre  executed  this  Will,  and  when  he 
executed  the  Codicil,  he  was  of  unsound  mind,  and,  consequently,  that  the  acts  so 
done  by  him  were  null  and  void  ;  therefore,  we  shall  advise  Her  Majesty  to  affirm 
the  judgment  of  the  learned  Judge  of  the  Prerogative  Court,  pronouncing  against 
the  validity  of  these  instruments. 

There  remains,  however,  another  question  of  great  importance  with  respect  to 
the  costs  of  the  suit.  The  learned  Judge  in  the  Court  below,  has  ordered  the  costs 
of  the  suit  to  be  paid  by  Prinsep  and  the  East  India  Company,  who  have  propounded 
or  supported  the  Will  and  Codicil. 

The  first  question  upon  this  subject  is,  whether,  under  the  circumstances  known 
to  the  Appellants  at  the  time  when  the  testamentary  instruments  were  propounded, 
it  was  fit  that  their  validity  should  be  submitted  to  legal  investigation  and  decision, 
and  if  so,  whether  there  is  anything  in  the  conduct  of  these  parties,  either  before 
the  institution  of  this  suit,  or  in  its  management  since,  which  ought  to  subject  them 
to  the  penalty  of  costs.  Upon  the  first  point  their  Lordships  cannot  entertain  any 
doubt.  Important  dispositions  of  this  Will  are  in  favour  of  persons  who  could  do 
nothing  to  protect  their  own  interests ;  in  favour  of  poor  persons  in  India,  depend- 
ants and  pensioners  of  the  Testator,  or  of  his  benefactress  the  Begum,  and  the 
great  bulk  of  the  property  is  directed  to  the  establishment  of  charitable  institutions, 
for  the  benefit  of  the  natives  of  India,  of  which  the  East  India  Company  were  to  be 
trustees,  and  of  which,  independently  of  the  trust  reposed  in  them  by  the  Will,  they 
were,  by  their  position,  the  natural  protectors  and  guardians.  If,  therefore,  there 
was  [302]  reasonable  doubt  about  the  sanity  of  the  deceased  at  the  time  when  these 
instruments  were  made,  it  appears  to  us  that  the  executor  and  the  East  India  Com- 
pany would  have  scarcely  performed  their  duty,  if  they  had  not  taken  the  necessary 
steps  to  have  that  doubt  removed  by  the  adjudication  of  the  proper  tribunal. 

Then,  after  the  history  which  we  have  given  of  this  case,  is  it  possible  to  deny  that, 
before  the  evidence  in  this  case  had  been  produced,  there  were  doubts,  and  very 
grave  doubts,  as  to  the  testamentary  capacity  of  the  deceased  at  the  period  when  the 
Will  and  Codicil  were  made1?  Men  of  the  greatest  eminence  in  the  medical  profes- 
sion had  expressed  the  strongest  opinions  as  to  his  sanity ;  gentlemen  who  had  been 
in  the  habit  of  associating  with  him,  persons  of  judgment  and  of  unimpeachable 
honour,  had  declared  the  same  conviction.  The  solicitors  who  had  prepared  the 
instruments,  and  had  taken  all  the  precautions  which  it  was  in  their  power  to  take, 
to  guard  against  imposition,  were  entirely  satisfied  that  the  Testator  was  perfectly 
competent  to  dispose  of  his  property,  and  that  the  dispositions  which  he  proposed  to 
make  were  the  result  of  his  own  unbiassed  will. 

Then,  was  there  any  misconduct  on  the  part  of  the  Appellants  which  should  sub- 
ject them  to  the  payment,  not  only  of  their  own  costs,  but  of  those  of  their  ad- 
versaries? 

When,  as  frequently  happens  in  these  cases,  a  Will  is  brought  forward  by  persons 
who  seek  to  obtain  a  disposition  in  their  own  favour  from  a  Testator  of  doubtful 
capacity,  it  is  very  reasonable  that,  if  the  decision  is  ultimately  against  the  capacity, 
they  should  pay  all  the  costs  which  they  have  thus  occasioned. 

[303]  But  in  this  case  there  is  not  the  slightest  pretence  for  saying  *hat  the  Ap- 
pellants have  had  anything  whatever  to  do  with  the  inception  or  preparation  of 
these  instruments.  It  is  true  that,  for  the  purposes  of  this  suit,  the  East  India 
Company  are  admitted  to  be  entirely  identified  with  Prinsep;  and  Messrs.  Des- 
borough,  who  prepared  the  Will  and  Codicil,  were  Prinsep's  solicitors,  and  were 
by  him  introduced  to  the  deceased.  But  having  so  introduced  them,  Prinsep  takes 
no  further  part  in  the  matter;  all  the  communications  of  the  solicitor  take  place 
with  Dyce  Sombre  himself,  either  personally  or  by  letter  ;  the  instructions  are  in 
his  own  hand-writing.  Prinsep  was  neither  party  nor  privy  to  the  Will ;  he  knew 
nothing  of  its  contents,  and  he  refused  to  be  made  acquainted  with  thera. 
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It  is  said,  however,  that  Prinsep  was  guilty  of  misconduct  during  Ihe  time  that 
attempts  were  mad'  to  supersede  the  Commission,  and  thai  lit-  noncurred  with  other 
persons  in  persuading  the  lunatic  to  impose  upon  the  physicians  and  the  Lord  Chan- 
cellor by  concealing  and  misrepresenting,  during  ln's  examination,  his  real  opinions 

and  convictions  on  the  subjects  of  his  delusions.     We  feel  bound  to  say  that  we 
find  no  sufficient  evidence  to  this  effect. 

We  do  not  find  any  Letters  written  by  Prinsep  of  the  same  character  with  those 
of  Lord  and  Lady  Combermere,  nor  any  evidence  fixing  him  with  the  misconduct 
with  which  he  is  charged.     Besides,  the  material  question  for  the  present  pur] 
is,  had   Prinsep  such  a  knowledge  of  the  real  state  of  Dyce  Sombre's  mind  when 
those  instruments  were  executed,  as  to  make  it  unfit  that  he  should  propound  (1 
for  probate?     And  we  are  clearly  of  opinion  that  he  had  not. 

[304]  L  is  said,  however,  that  the  suit  has  been  improperly  conducted,  and  that 
i  expense  has  been  incurred,  and  the  true  issue  not  raised  by  the  case  set  up  in 
support  of  the  "Will  and  Codicil;  for  whereas  ii  is  now  admictod  that  the  deceased 
was  of  unsound  mind  in  1843,  when  he  was  found  so  by  inquisition,  and  for  a  con- 
siderable time  afterwards,  and  the  case  now  alleged  at  the  bar  is  a  subsequent  re- 
covery, the  pleadings  allege  that  the  deceased  never  wa.6  insane  at  all.  and  of  course 
could  never  have  recovered. 

Hut  much  as  we  regret  the  expense  to  which  this  course  of  pleading  '.as  led,  and 
although  we  have  been,  and  are,  of  opinion,  that  the  evidence  under  'he  Commission 
in  August,  1843,  established  a  manifest  case  of  lunacy,  we  f«.vl  bound  to  remember 
thai  such  was  not  the  opinion  of  Sir  C.  Trevelyan,  a  gentleman  who  had  known 
Dyce  Sombre  in  India,  and  whose  position  and  character  would  give  weight  to  his 
judgment;  and  that  such  was  not  the  opinion  of  Baron  Solaroli  who  is  one  of 
the  parties  to  whom  costs  are  awarded  by  this  judgment,  and  who  insisted  in  October. 
1843,  on  the  sanity  of  his  brother-in-law.  We  feel  bound  to  remember  also  thai 
those  who  were  acquainted  with  the  peculiarities  of  the  bi>-th,  habits,  and  education 
of  the  deceased,  might  more  readily  be  led  to  attribute  his  r.eluxions  with  respect  to 
his  wife  to  these  peculiarities  than  to  a  disordered  bit  sll-wl  :  and  that  PrinKej ,  after 
his  return  from  India,  did  not  renew  his  acquaintance  with  the  deceased  till  thi 
summer  of  184-4,  nearly  twelve  months  after  the  date  of  the  Commission,  and  after 
reports  in  favour  of  his  sanity  had  been  made  by  foreign  physicians  of  the  highest 
authority. 

We  have  qo  h  sitation,  therefore,  in  declaring  our  [305]  opinion  that  the  judg- 
ment, so  far  as  it  awards  costs  a  trains!  Prinsep  and  the  East  India  Company,  cannot 
be  maintained.  A  much  more  doubtful  question  is,  whether  we  can  give  them  costs 
out  of  the  estate.  Very  great  expense  has  been  incurred  in  this  case  by  the  tours 
of  pleading  adopted  by  the  several  parties.  There  are  two  distinct  parties  assert- 
ing the  validity  of  these  papers;  there  are  three  separate  parties  opposing  them. 
The  case  is  in  many  respects  very  peculiar:  though  the  Commission  of  lunacy 
against  the  deceased  was  never  superseded,  he  was  treated  under  it  in  a  manner 
in  which  no  other  lunatic  in  our  experience  ever  was  treated;  he  was  entrusted 
with  the  whole  income  of  his  large  property  after  making  a  provision  for  his  wife; 
and  the  circumstances  altogether  were  such  as  in  our  opinion  to  make  it  essential 
to  the  purposes  of  justice  that  the  validity  of  these  papers  should  be  submitted  to 
judicial  decision. 

Upon  the  whole,  therefore,  we  have  decided  humbly  to  advise  Her  Majesty  to 
vary  the  decree  of  the  Court  below  with  respect  to  costs  ;  to  give  no  costs  against  the 
Appellants,  bul  to  allow  them  out  of  the  estate  one  set  of  costs  only  between  Prinsep 
and  the  Easi  India  Company,  including  the  costs  of  this  appeal.  With  respect  to  the 
Respondents,  they  will  each  have  their  own  costs  out  of  th    ir  share  of  the  property. 

[Mew.'  Dig.  tit.  LUNATIC,  \  II.  Wills;  tit.  WILL.  I.  Tbstambntart  Capacity, 
g.  Soiundnes8  of  Mind.  S.C.  I  W.R.  711.  See  note  to  Waringv.  Waring,  1848, 
6  Moo.  P.C.  341,  where  the  authorities  as  to  testamentary  capacity  in  relation 
to  mental  disease  are  collected,  j 
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[306]   ON   APPEAL  FROM   THE   PREROGATIVE   COURT   OF   CANTERBURY. 

SUSAN  CATHERINE  BREMER,— Appellant;  DANIEL  ALEXANDER  FREEMAN 
and  JAMES  GRIGNON  BREMER,— Respondents  *  [Feb.  4,  5,  6,  24,  27,  28, 
and  Mar.   7,   1857]. 

The  forms  and  solemnities  of  a  Will  are  governed  by  the  law  of  the  domicile  of 
the  Testator  [10  Moo.  P.C.  357,  358,  362]. 

The  maxim,  "  MobUia  sequuntur  personam"  is  part  of  the  jus  gentium.  It 
follows,  therefore,  that  the  post-mortuary  distribution  of  the  effects  of  a 
deceased  person  must  be  made  according  to  the  law  of  his  domicile  at  the 
time  of  his  death,  and  it  equally  follows,  that  if  the  law  of  the  country  allowed 
the  deceased  to  make  a  Will,  the  Will  must  be  in  the  form  and  executed  with  the 
solemnities  which  that  law  requires  [10  Moo.  P.C.  358]. 

An  Englishwoman  resided  uninterruptedly  in  France  for  a  period  of  fifteen 
years,  without  any  business  or  occupation  in  that  country;  renting  apart- 
ments upon  lease,  and  making  declarations  never  to  return  to  England ; 
providing,  moreover,  a  vault  in  the  cemetery  of  Pere  la  Chaise  in  Paris,  where 
she  expressed  her  wish  to  be  buried.  In  1842,  she  made  a  Will  in  Paris  in 
the  English  form,  executed  according  to  the  Wills  Act,  1  Vict,,  c.  26,  but  not 
in  accordance  with  the  requirements  of  the  French  law.  By  this  Will  she 
bequeathed  personal  property,  the  bulk  of  which  was  in  the  English  funds, 
to  parties  resident  in  England.  The  deceased  at  the  time  of  making 
the  Will  and  at  her  death  was  not  naturalized  in  France,  nor  had  she  obtained 
any  authorization  as  required  by  the  13th  Art.  of  the  Code  Napoleon. 
Held  — 

First,  that  by  the  jus  gentium  the  deceased  was  de  facto  domiciled  in  France, 
and  that  the  authorization  of  the  French  Government  was  not  necessary 
in  order  to  give  the  right  of  testacy  [10  Moo.  P.C.  359,  361,  366.] 

Second,  that  the  Will  not  having  been  executed  in  conformity  with  the  require- 
ments of  the  law  of  the  domicile,  was  invalid,  and  probate  refused. 

The  onus  probanda  lies  upon  a  party  impeaching  a  Will  to  show  that  it  ought  not 
to  be  admitted  to  proof;  but  where  the  party  impeaching  [307]  the  Will 
establishes  the  fact  that  a  Testatrix  had  lost  her  English  domicile,  having 
gained  another  elsewhere,  and  died  in  the  acquired  domicile,  the  onus 
proband^  is  in  such  circumstances  shifted,  and  it  lies  upon  the  party  pro- 
pounding the  Will  to  prove  that  the  law  of  the  acquired  domicile  was  such 
as  to  authorize  a  Will  in  the  form  propounded  [10  Moo.  P.C.  357]. 

The  Wills  Act,  1  Vict.,  c.  26,  applies  only  to  persons  who  have  an  English  domicile 
[10  Moo.  P.C.  359]. 

Foreign  law  is  a  matter  of  fact  to  be  ascertained  by  the  evidence  of  experts 
skilled  in  such  law ;  but  where  the  evidence  of  the  experts  is  unsatisfactory 
and  conflicting,  the  appellate  Court,  not  having  an  opportunity  of  personally 
examining  the  witnesses  to  ascertain  the  weight  due  to  each  of  their  opinions, 
will  examine  for  itself  the  decisions  of  the  foreign  Courts  and  the  text 
writers,  in  order  to  arrive  at  a  satisfactory  conclusion  upon  the  question  of 
foreign  law  [10  Moo.  P.C.  361,  362]. 

The  case  of  Collier  v.  Eivaz  (2  Curties,  855)  observed  upon  and  questioned  [10 
Moo.  P.C.  374]. 

The  question  at  issue  in  this  case,  was  the  validity  of  the  Will  of  Fanny  Allegri, 
otherwise  Calcraft,  [307]  late  of  the  Boulevard  des  Capucines  in  the  city"  of 
Paris,  in  France,  who  died  in  Paris,  in  the  month  of  April,  1853,  after  a  fixed  and 
uninterrupted  residence  there  for  fifteen  years.  The  Will  was  in  the  English 
form,  prepared  by  an  English  solicitor,  and  executed  in  Paris  in  the  year  1842, 
according  to  the  provisions  of  the  Wills  Act,  1  Vict.,  c.  26.  It  was  impugned  by  the 
Appellant,  on  two  grounds,  first,  that  at  the  period  of  executing  the  Will,  and  of  her 

*  Present :  The  Right  Hon.  Lord  Wensleydale,  the  Right  Hon.  Dr.  Lushington, 
the  Right  Hon.  Sir  John  Patteson,  and  the  Right  Hon.  Sir  William  H.  Maule. 
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death,  the  deceased  was  domiciled  dt  facto  in  France,  according  to  the  jus  gentium; 
and  secondly,  that  the  Will  was  not  executed  according  to  the  requirements  pre- 
scribed by  the  law  of  France  in  Articles  967  to  977  of  the  Code  Napoleon,  relating 
to  the  execution  of  Wills,  and  was,  therefore,  void  as  a  testamentary  disposition. 

The  Respondent^  the  executors,  proved  the  Will  in  the  Prerogative  Court  in 
June,  1853  j  but  doubts  having  subsequently  arisen  respecting  the  domicile  of  the 
deceased,  the  Appellant,  one  of  her  next  of  kin.  on  the  28th  of  October  in  that 
year,  called  in  the  probate. 

The  Will  was  then  propounded  by  the  Respondent,  Freeman,  one  of  the  executors, 
in  an  allegation  in  conunon  form,  in  which  he  alleged  the  due  execution  of  the 
[308]  Will,  and  the  testamentary  capacity  of  the  deceased.  The  allegation  on  the 
part  of  the  Appellant,  pleaded,  in  substance,  that  the  deceased  left  considerable 
property  in  England  invested  in  her  name  as  Fanny  Allegri,  and  also  in  the  I. 
Indies,  where  she  had  a  freehold  estate  of  the  value  of  £300  per  annum,  and  that  the 
property  in  France  was  very  small,  consisting  only  of  the  furniture  of  the  apart- 
ments at  Paris ;  that  she  was  the  daughter  of  General  Calcraft,  an  officer  in  the 
service  of  the  East  India  Company;  that  she  was  born  in  Calcutta  in  1795;  that 
she  came  to  England  in  1805,  and  continued  to  live  there  till  L825,  when  she  Left 
England  and  never  afterwards  returned;  that  she  went  to  Rome  and  other  places 
in  Italy,  and  that  in  1830  she  contracted  a  clandestine  marriage  with  one  Signor 
Allegri,  and  lived  and  cohabited  with  him  in  Rome  for  six  months,  when  he  died: 
that  the  marriage  was  kept  secret  from  her  father  and  family,  and  that  it  was  not 
mentioned  to  them  till  she  admitted  the  fact  in  a  letter,  dated  the  1st  of  October, 
1840,  sent  by  her  to  the  Respondent,  Bremer;  that  the  deceased,  after  the  death  of 
her  father,  which  occurred  in  April,  1834,  was  known  and  passed  by  the  name  of 
Allegri;  that  after  the  death  of  General  Calcraft,  the  deceased's  sister,  Emily 
Calcraft,  left  England  and  resided  with  her  at  different  places  on  the  Continent 
until  the  summer  of  1838,  when  they  took  up  their  tinal  and  permanent  abode  in 
Paris;  that  in  the  year  1840,  the  deceased's  sister  died,  and  the  deceased  continued 
in  the  same  apartments,  which  they  had  furnished  :  that  she  had  taken  successive  short 
leases  of  the  apartments,  the  last  being  for  three  years;  that  she  had  expressed  her 
fixed  determination  by  letters  and  otherwise  never  to  return  to  England  ;  [309] 
and  that  upon  the  death  of  her  sister,  she  purchased  a  vault  in  perpetuity,  sufficient 
for  the  interment  of  two  persons,  in  the  cemetery  of  Pere  la  Chaise;  that  her  Bister 
was  buried  there,  and  she  declared  her  intention  to  be  buried  in  that  vault  with  her 
sister;  that  the  deceased  was  at  the  date  of  her  Will  and  death  domiciled  in  Franc  . 
and  that  oo  testamentary  instrument  was  valid  unless  executed  according  to  the 
forms  required  by  the  French  law.  The  allegation  then  set  out  the  French  law 
relative  to  the  due  execution  of  a  Will,  and  pleaded  that  such  law  applied  equally 
to  natural-born  subjects  of  France,  as  to  foreigners  who  had  become  domiciled 
in  France,  by  fixing  their  residence  with  an  intention  of  permanently  remaining, 
and  concluded  by  alleging  that  the  Will  propounded  was  not  valid,  as  it  was 
not  executed  according  to  the  law  of  France. 

A  further  allegation  was  brought  in  by  the  Respondent,  Freeman,  pleading  that 
tin'  deceased  was  never  married  to  Allegri;  and  alleging  the  constant  suite  of  ill 
health  of  the  deceased  after  the  death  of  her  sister  in  the  year  1.^40;  that  she 
frequently  expressed  her  determination  to  leave  Paris,  as  soon  as  health  would  allow 
her;  that  she  had  a  very  small  property  in  France;  that  she  had  great  dislike  to 
the  climate  of  France,  and  habits  and  manners  of  the  French  people;  thai  she  had 
formed  a  resolution  to  leave  the  country:  that  she  declared  her  intention  to  take  a 
small  apartment  in  Paris,  that  she  might  occasionally  return  to  visit  her  sister's 
e.  and.  if  she  died  elsewhere,  she  declared  her  body  should  be  brought  to  he 
deposited  in  the  same  grave  as  her  sister's;  that  in  her  Letters  she  always  wrote  "i 
England  as  being  her  own  country,  and  although  in  some  of  her  Letters  she  de- 
[310]-clared  she  had  no  desire  to  return  to  England,  she  always  spoke  of  England 
as  being  her  country  :  that  she  never  applied  for  letters  of  naturalization  in  Frame. 
or  even  for  authorization  to  establish  her  domicile  in  that  country,  or  ili.l  any  act 
to  acquire  a  domicile  of  succession  according  to  the  law  of  France,  or  the  right  t.. 
make  a  testamentary  disposition  according  to  the  law:  ami  the  allegation  further 
pleaded  that  by  the  law  of  France  the  succession  to  personalty  of  all  deceased  persons, 
whether  testamentary,  or  ah   intestato,  was  dependent  upon  and  was  governed  ami 
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regulated  by  the  law  of  the  place  of  the  domicile  of  the  deceased ;  that  the  laws  of 
France  in  force  at  the  time  of  the  death  of  the  deceased,  with  respect  to  the  validity 
of  testaments,  did  not  apply  equally  to  natural-born  subjects  of  France  as  to 
foreigners  who  had  become  domiciled  there  by  fixing  their  residence  with  an 
intention  of  permanently  remaining,  but  that  the  succession,  whether  testamentary, 
or  ab  intestate,  of  a  foreigner,  who  was  neither  naturalized  nor  authorized  to 
establish  his  domicile  in  France,  was  governed  by  the  law  of  his  own  country. 

Upon  these  allegations  witnesses  were  examined  on  both  sides  on  the  facts 
pleaded.  Mr.  Freeman  was  also  himself  examined,  viva  voce,  and  deposed  to  the 
deceased  having  stated  to  him  that  she  was  never  married,  but  that  she  would  not 
use  her  maiden  name.  He  proved  also  the  instructions  for  and  execution  of  the 
Will.  Upon  the  question  raised  by  the  pleadings,  whether  the  deceased,  not  having 
been  naturalized  nor  having  obtained  the  authorization  from  the  French  Govern- 
ment to  establish  her  domicile  in  France,  without  which  the  Respondent  contended 
a  foreigner  was  considered  by  the  French  [311]  law  as  a  mere  resident,  could  make 
a  testamentary  disposition,  three  members  of  the  French  bar  were  examined  for  the 
Appellant,  namely,  Messieurs  Frignet,  Senard,  and  Paillet,  and  five  members  of 
the  French  bar,  for  the  Respondent  Freeman,  namely,  Messieurs  Marie,  Blanchet, 
De  Lisle,  Hebert,  and  De  Vatismesnil.  These  witnesses  were  examined  upon  inter- 
rogatories regarding  the  decision  of  the  French  Courts  on  the  questions  of  domicile, 
and  reported  decisions  were  specially  and  generally  referred  to  by  them  both  in 
their  examination  in  chief  and  cross-examination.  Their  evidence  was  conflicting. 
The  effect  of  these  cases  as  well  as  the  opinions  of  the  witnesses  are  stated  in  the 
arguments. 

By  the  decree  pronounced  by  the  Judge  of  the  Prerogative  Court  (The  Right 
Hon.  Sir  John  Dodson)  (see  case  reported,  nom.  "  Bremer  v.  Freeman  and  Bremer," 
1  Deane's  Ecc.  Rep.  192),  the  Will  was  admitted  to  probate,  on  the  ground  that 
although  the  deceased  had  a  domicile  de  facto  in  France,  both  at  the  time  of 
making  her  Will  and  at  her  decease  by  the  jus  gentium,  yet  that  it  was  necessary, 
in  order  to  establish  a  domicile  in  France,  so  as  to  effect  the  succession  of  the 
deceased  and  the  mode  of  making  her  Will,  that  her  domicile  should  be  by  authoriza- 
tion of  the  French  Government;  that  in  this  case  there  was  no  domicile  by  authoriza- 
l  ion,  and  consequently  that  the  deceased's  Will  being  in  accordance  with  the 
English  form,  was  perfectly  right  and  proper ;  more  especially  as  all  the  relations 
and  parties  who  were  benefited  by  the  Will,  with  some  trifling  exception,  were 
English  people,  and  domiciled  in  England,  where  all  the  deceased's  property  witb 
the  exception  of  the  goods  in  her  apartments  was  situate. 

[312]  From  this  decree  the  present  appeal  was  preferred,  and  was  argued  by 
The  Attorney-General  (Sir  Richard  Bethell),  and  Dr.  Jenner,  for  the  Appellant ;  and 
The  Queen's  Advocate  (Sir  John  Harding),  Sir  Fitz-Roy  Kelly,  Q.C.,  and  Dr.  Philli- 
more,  for  the  Respondent,  Freeman  (a). 

The  Attorney-General. — The  question  of  domicile  in  this  case  is  a  conclusion 
of  fact;  and  the  true  inquiry  is,  where  was  the  deceased  domiciled  at  the  time  of 
her  death?  Such  conclusion  of  fact  must  be  determined  by  an  English  Court  in 
accordance  with  English  and  not  French  law.  The  rule  "  inobilia  sequuntur  per- 
sonam "  is  the  true  test.  Domicile  is  merely  an  expression  of  that  rule.  Here  the 
deceased's  domicile  was  de  facto,  French ;  she  had  a  fixed  and  permanent  residence 
in  France  for  fifteen  years  without  any  animus  revertendi.  The  Court  below,  there- 
fore, rightly  decided  that  she  had  acquired  jure  gentium,  a  French  domicile  by 
residence,  and,  consequently,  it  was  the  duty  of  that  Court  to  consider  the  effect  of 
such  domicile  as  applicable  to  the  Will  in  question.  If  the  judgment  of  the  Court 
had  stopped  there,  we  should  have  had  no  reason  to  complain  ;  but  the  judgment  is 
based  on  the  proposition  that  an  English  Judge  is  concluded  by  the  criteria  of 
domicile,  not  according  to  the  ordinary  rules  of  domicile,  but  "according  to  the 
criteria  afforded  or  supplied  by  the  country  where  the  domicile  de  [313]  facto 
exists;  and  that  the  French  law  having  introduced  a  number  of  incidents  whollv 


(a)  The  other  Respondent,  Bremer,  appeared  by  a  separate  proctor,  but  did  not 
appear  by  Counsel.  In  the  proceedings  in  the  Court  below  he  supported  the  case 
of  the  Appellant,  who  was  his  sister.     See  1  Deane's  Ecc.  Rep.  p.  197. 
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unknown  to  the  law  of  England,  in  order  to  constitute  citizenship,  a  foreig 
must  be  clothed  with  the  rights  of  a  French  citizen  by  letters  of  authorization  in 
order  to  be  domiciled  in  that  country;  the  consequence  of  which  is,  that  in  the 
absence  of  such  requisites  the  Will  of  a  party  domiciled  in  France  according  t" 
the  jus  gentium  cannot  be  interpreted  or  executed  by  the  French  Courts,  but  must 
be  referred  to  the  Courts  of  the  domicile  of  origin  to  be  carried  out.  The  Court 
below  was  bound  by  the  law  of  England  to  decide  that  the  Will  was  valid  or  invalid 
according  to  the  law  of  France.  As  regards  the  French  domicile,  the  case  is,  by 
the  judgment  of  the  Court  below,  made  to  depend  on  the  13th  Article  of  the  < 
Napoleon.  That  article  provides  that  a  foreigner  who  shall  have  been  admitted 
par  V authorization  of  the  Government  to  establish  his  domicile  in  France,  shall 
enjoy  in  France  de  tons  les  droits  civils,  SO  long  as  he  shall  continue  to  reside  there. 
What  those  civil  rights  are.  neither  that  article  of  the  Code  nor  the  Royal  Ordinance, 
which,  it  appears  from  the  case  of  Curling  v.  Thornton  c2  Add.  9),  is  granted  under 
it,  show:  but  it  is  contended  that  from  the  preceding  Articles  8  and  10,  and  the 
Ordinance  referred  to,  testacy  is  one  of  them.  Now,  Article  <s',  concerns  only  tin- 
civil  rights  of  Frenchmen  ;  Article  11.  relates  to  foreigners  and  introduces  the  inter- 
national law;  it  provides,  that  a  foreigner  shall  enjoy  in  France  the  same  civil 
rights  as  those  which  are  or  shall  be  granted  to  Frenchmen  by  the  treaties  of  th< 
nation  to  which  the  foreigner  belongs.  Article  12,  regulates  the  status  of  a  foreign 
woman  who  shall  have  married  a  [314]  Frenchman.  Then  comes  Article  L3,  already 
stated,  followed  by  Article  14,  which  declares  a  foreigner  amenable  to  the  French 
tribunals  for  engagements  made  in  France  with  a  Frenchman.  But  these  are  not 
the  only  Articles  of  the  Code  Napoleon  which  must  be  looked  at.  There  is  Article 
17.  relative  to  the  deprivation  of  the  civil  rights  of  a  Frenchman,  which  declares 
those  rights  lost,  by  foreign  naturalization,  acceptance  of  office  of  a  foreign  govern- 
ment without  the  authority  of  the  French  Government,  or  establishment  in  a  foreign 
country  without  the  intention  of  returning.  Then  Article  102,  concerning  domicile, 
declares  that  "  the  domicile  of  every  Frenchman,  as  to  the  exercise  of  his  civil  rights,  ie 
that  place  where  he  has  his  principal  establishment."  By  Article  103,  the  same 
rule  is  declared  regarding  the  change  of  domicile  as  prevails  in  this  country.  "'  The 
mutation  of  domicile  shall  be  effected  by  the  fact  of  really  inhabiting  another 
place,  jointly  with  the  intention  to  fix  therein  one's  principal  establishment."  By 
Articles  Kt4  and  105,  the  proof  of  such  intention  is  to  be  collected  from  declarations 
made  to  the  magistrates  by  the  party  quitting  his  former  domicile  :  or  in  default 
of  express  declarations,  proof  of  intention  is  to  depend  upon  the  circumstances  of 
the  case.  These  provisions  are  most  important  as  showing  that  domicile  may  be 
changed  without  even  any  declarations  of  intention  to  do  so.  Then  follow  the 
Articles,  106  and  107,  regarding  the  effect  of  the  acceptance  of  a  public  office,  and 
then  Article  110  provides  that  "  The  place  where  the  succession  is  to  be  opened  is  to 
be  determined  by  the  domicile."  Added  to  which  is  the  authority  regarding 
foreigners  acquiring  property,  declared  by  Article  1  of  the  law  of  the  11th  of  July, 
[315]  1819,  upon  the  abolition  of  the  Droit  d'aubaine  et  de  detraction,  which  repeals 
Articles  726  and  912  of  the  Code  Napoleon  as  to  the  disqualification  of  foreigners 
to  succession,  and  declares  that  "  Foreigners  shall  be  entitled  to  succeed  and  to 
dispose,  and  to  receive  in  the  same  way  as  French  subjects  in  all  the  extent  of  the 
kingdom." 

Thus  much  regarding  the  provisions  of  the  Code  Napoleon.  Now  foreign  law 
being  a  fact  to  be  proved  as  such  in  evidence,  we  have  pleaded  certain  decided  cases, 
and  examined  witnesses  to  prove  what  the  French  law  is,  and,  therefore,  what  inter- 
pretation is  put  upon  these  Articles  of  the  Code  Napoleon  by  the  French  Tribunals 
and  authorities.  Let  us  see,  then,  what  these  witnesses  depose  to  on  this  point. 
First,  Frignet,  a  Doctor  of  Law  and  an  Advocate  of  the  Bar  of  the  Council  of  State, 
and  of  the  Court  of  Cassation.  He  states  the  universal  rule  as  to  a  person  domiciled 
in  France,  thus:  "  The  Will  of  a  person  domiciled  in  France,  to  be  considered  valid 
there,  must  be  made  in  conformity  with  the  laws  of  France,  in  virtue  of  the  prin- 
ciple, '  locus  regit  actum,'  and  more  particularly  so  when  the  Will  is  brought  under 
the  cognisance  of  the  French  Tribunals  "  ;  and  he  cites  the  case  of  Browning  v. 
De  Veine,  decided  first  by  the  Court  of  Appeal  of  Paris  and  reported  by  Sirey.  1852, 
and  affirmed  by  the  Court  of  Cassation  and  reported  by  Dalloz,  1853,  1,  p.  217,  by 
which  it  was  declared  in  the  first  instance,  that  "  the  succession  of  a  foreigner  as 
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to  moveables  situated  in  France,  is  regulated  by  the  French  law  when  the  deceased 
had  his  legal  domicile  in  France,  and  his  succession  claimed  by  a  French  heir 
against  foreigners  as  universal  legatees,"  and  that,  "  a  holograph  Will  made  by  a 
foreigner  in  France,  of  which  [316]  execution  is  demanded  before  the  French 
Tribunals,  cannot  be  declared  valid  unless  it  unites  all  the  conditions  of  form  recog- 
nised as  essential  in  French  legislation,  and  whatever  may  be  in  that  respect  the 
state  of  the  legislation  of  the  country  to  which  the  Testator  belongs;  consequently 
such  a  Will  is  null  if  it  is  not  written  entirely  in  the  hand  of  the  Testator,  or  if  it 
is  not  dated,  Code  Napoleon,  Arts.  970  and  999  "  ;  with  regard  to  which  case  the 
Court  of  Cassation  upon  appeal  {num.  Connelly's  Case,  Dalloz,  1853,  1,  217),  held, 
that  holograph  Wills,  like  other  acts,  whether  public  or  private,  were  subject  to  the 
rule  '  locus  regit  actum,'  Code  Napoleon,  Arts.  970  and  999,  and  consequently,  that 
a  "  holograph  Will  made  by  a  foreigner  in  France,  and  to  carry  out  which  recourse 
is  had  to  the  French  Tribunals,  cannot  be  declared  valid  unless  it  fulfils  all  the  con- 
ditions as  to  form  which  are  required  by  the  French  law,  and  especially  if  it  is 
not  entirely  in  the  handwriting  of  the  Testator,  and  if  it  is  not 
dated  "  ;  and  the  witness  further  says,  that  "  the  laws  of  France  as  to  execution 
of  Wills  apply  as  well  to  foreigners  domiciled  in  France  as  to  French  subjects,  in  as 
far  as  the  country  to  which  they  belong  requires  them  to  conform  to  the  law  of  the 
country  in  which  they  are  domiciled.  It  is  necessary  (he  continues)  to  attend  to 
the  distinction  between  the  law  as  to  property,  and  the  law  as  to  persons.  The  law 
attaching  to  property  is  always  the  '  lex  loci  rei  sitae'  the  law  as  to  persons  is 
determined  by  his  national  character  ;  and  this  law  follows  him  wherever  he  may  be. 
The  making  a  Will  being  a  personal  act,  is  to  be  adjudicated  upon  according  to  the 
law.  not  of  property,  but  of  persons."  Then,  after  noticing  an  incongruity  in  the 
French  law  respecting  the  Will  being  a  personal  [317]  act  as  regards  a  foreigner, 
in  which  case  the  Courts  there  would  only  pronounce  for  the  Will  when  it  was  in 
conformity  with  the  French  law,  he  adds,  "  The  French  Courts  attach  no  importance 
to  the  question  of  domicile  in  considering  the  validity  of  a  Will,  because  by  the 
French  law  none  of  the  conditions  for  making  a  valid  Will  are  affected  by  the  domi- 
cile of  the  Testator  "  ;  and,  therefore,  if  a  foreign  Court  held  that  a  Will  of  a 
foreigner  was  valid  by  the  law  of  his  domicile,  the  French  Courts  would  quoad  hoc 
adopt  that  decision.  Thus  much  for  this  witness's  opinion  on  the  general  prin- 
ciples of  French  law  applicable  to  the  case.  But  his  further  evidence  is  of  great 
importance;  for  on  being  examined  as  to  the  operation  of  the  13th  Article  of  the 
Code,  he  says,  "  It  is  the  opinion  of  very  eminent  French  advocates  and  writers  of 
eminence  on  French  law,  and  it  is  also  my  opinion,  that  by  this  Article  foreigners 
who  have  not  obtained  the  authorization  of  the  Government  for  establishing  their 
domicile  in  France,  are  considered  in  law  not  domiciled,  though  resident,  in  France ; 
but  (he  adds)  the  French,  not  the  English,  signification  of  the  term  '  domicile  '  must 
here  be  carefully  borne  in  mind  " ;  and  he  thus  expresses  his  meaning :  "  In  France 
the  term  '  domicile '  carries  two  meanings,  or  rather,  is  divisible  into  two  classes, 
one  domicile  in  its  strict  sense  (proprio  sensu),  the  other  domicile  in  its  broad  sense 
ilato  sensu).  Domicile  in  its  strict  sense,  is  that  applicable  to  questions  as  to  the 
rights  of  a  party,  such  as  the  place  where  he  may  legally  exercise  his  municipal 
rights;  and  this  domicile  is  determined  exclusively  by  the  declarations  at  the 
Mairies  as  to  the  place  the  party  desires  to  be  considered  as  his  legal  domicile.  The 
party  makes  a  formal  de-[318]-claration  on  this  head  at  the  Mairies  of  the  Com- 
munes, from  which  he  came  and  to  which  he  goes,  and  the  place  set  forth  in  these 
declarations  is  then,  for  the  purposes  I  have  above  stated,  held  in  strictness  to  be 
his  domicile;  and  as  regards  a  Frenchman,  if  no  such  declarations  have  been  made, 
the  Court  will  infer  his  place  of  domicile  from  circumstances.  Such  questions  are 
frequently  brought  for  adjudication  before  the  Court  of  Cassation,  in  which  I 
practise,  and  before  that  Court  only,  and  this  distinction  is,  therefore,  not  generally 
known.  Domicile  in  its  other  and  broad  sense  (lato  sensit),  has  reference  to  the 
ol (ligations  of  a  party,  one  of  which  is  the  mode  in  which  he  shall  make  his  Will ;  and 
this  domicile  is  to  be  determined  by  circumstances,  and  cannot  be  arbitrarily  de- 
cided upon  in  the  negative  by  any  such  particular  formal  act.  Thus,  as  regards 
foreigners,  the  authorization  of  the  Government  to  establish  a  domicile  is  considered 
indispensable  when  the  foreigner  claims  right,  i.e.  to  enjoy  les  droits  civils,  but  it  is 
not  so  considered  when  Frenchmen,  or  others  duly  authorized,  claim  rights  against 
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him.  So  in  matters  relating  to  a  foreigner's  Will,  by  which,  of  course,  rights  are 
conferred  on  other  parties,  it  may  be  said,  accepted  by  the  Testator,  the  broad,  not 
the  strict  sense  of  the  term  domicile  is  applied ;  and,  therefore  independent  of  any 
authority  of  the  Government  to  the  foreigner  to  establish  bis  domicile,  the  Courl 

will  infer  that   domicile  to  have  existed  or  not,  according  to  the  circumstances  of 
the  case.     The  French  law  applies  the  technical  expression  '  opening  the  succession 
to  all  cases  in  which  a  person  has  died  testate  or  intestate.     The  succession  is  con- 
sidered as  opened  at  the  very  instant  of  the  death  of  the  deceased,  independently 
[319]  of  any  formality,  and  the  succession  is  called  testamentary  or  Legal,  according 
to   whether  the  deceased   died  testate  or    intestate.      The  Tribunals  do   not   fix   the 
opening  of  the  succession  at  any  certain  day.  but   must  declare  it  opened  from  the 
day  of  the  death,  and  all  the  consequences  thereof  take  effect  from  that   time.      The 
rules  in  France,  which  govern  the  laws  of  successions,  are  very  complicated  ;  but  the 
question  of  the  domicile  does  not   affect  the  question  of  succession,  except    in  one 
point,  namely,  the  determining  the  Tribunal  having  jurisdiction  to  adjudicate  on 
the  question  of  succession,  and  that   jurisdiction  is  always  determined  by  the  place 
of  the  domicile  (lato  sensu)  of  the  deceased.      The  personal  rights  and  remedies  of 
a  Frenchman  against  other  Frenchmen  do,  according  to  the  laws  of  France,  follow 
him   into  a   foreign  country  as  dependant   on   the   personal  law;   but   his  remedies 
must,  of  course,  be  exercised  according  to  the  Tribunals  of  the  country  in  which 
he  resides.     As  regards  foreigners,  however,  we  do  not  give  them  the  same  rights 
we  claim  for  Frenchmen;  for  a  foreigner,  simply  as  such,  and  without   having  ol>- 
tained  the  authorization  of  the  French  Government  before  referred  to,  has  no  right 
of  instituting  proceedings  against   another  foreigner  in  this  country."      On  his  fur- 
ther  examination,    being   referred   to   the   case  of   D'Abaunza,   decided  first    in   the 
Tribunal  Civil  de  la  Seine,  and  afterwards  affirmed  by  the  Royal  Court  of  Paris, 
reported  by  Sirey,  vol.  ii.  p.  372,  of  1842,  he  says  :  "  This  case  directly  confirms  the 
principle  I  have  before  expounded,  because  in  this  ease  it    was  mooted  whether  a 
Stranger,  and  particularly  a  Consul,  could  claim  the  rights  of  a  domiciled  French- 
man  (for  instance,  that   of   not    being  imprisoned  for  a  civil  [320]  debt),  without 
having  obtained  the  authorization  of  the  Government  required  by  the  13th  Article 
of  the  Code  Napoleon;  and  the  Tribunal  decided  that,  notwithstanding  the  parly's 
prolonged  residence  in  France,  and  marriage  there,  he  could  not  claim  such  rights  ; 
and  very  justly,  because,  as  I  have  before  deposed,  the  authorization  of  the  Govern- 
ment  is  indispensable  to  a  foreigner  for  his  acquiring  rights  or  immunities,  that 
is  to  say,  domicile  in  its  strict  sense;  but  in  the  same  case  the  Attorney-General 
explains  very  clearly  that  domicile  (lato  sensu)  is  independent  of  the  authority  of 
the  Government,  and  that  it  is  within  the  province  of  the  Tribunal  to  judge  of  the 
value  of  the  circumstances  in  reference  to  which  the  foreigner  must  be  considered 
as  having  or  not  having  his  domicile  in  France."     On  being  referred  to  Lynch's  case. 
decided  first  by  the  Tribunal  of  the  Seine,  and  afterwards  affirmed  by  the  Court  of 
Appeal  of  Paris,  reported  by  Sirey,   1851,  vol.  ii.  p.  791,  which  decided  "that  the 
law    which    regulates  the  succession  of  a  foreigner  deceased   in   France,  as  to  per- 
sonalty situate  in  that  country,  is  the  law  of  the  country  of  the  deceased,  especially 
when  the  deceased  had  not  a  legal  domicile  in  France  and  leaves  no  heir.  Code  Civil, 
•'),  Law  of  the  14th  July,  1819.     Consequently  that  the  French   Tribunals  are  not 
competent  to  take  cognizance  of  a  demand  for  liquidation  and  distribution  of  such 
a  succession;  and  consequently,   moreover,  an  Act  emanating  from   the  competent 
foreign  tribunal,  and  authorizing  one  of  the  heirs  provisionally  to  administer  the 
succession  of  the  deceased,  must  apply  to  the  personal  property  situate  in  Frame, 
even    if   that   property  should    not    In-   specially   designated    in    that    Act  ;    provided 
always,  of  course,  [321]  that  the  said  Act  does  not  contain  anything  contrary  to  the 
principles  of  the  French  law.      Thus  if  that  Act  attributes  to  the  heir,  who  has  been 
appointed   administrator,  the   power  of  disposing  of  the   property  of  the  deceased, 
the  other  heirs  cannot    claim    from   the  French  tribunals  the   authorization    to   act 
themselves,   and  cause  the  sale  of   the   personal   property   situate   in    France  to   be 
proceeded  with.      And,  if  t he  foreign  Tribunal  has   required  the  heir,  who  has  been 
appointed  administrator,  to  give  security  for  his  administration  of  the  property 
situate  in  the  foreign  country,   it    is  proper  for  the   French   Tribunals  likewise  to 
require  from  him  security  as  regards  the  personal  property  situate  in  France." 
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And  beiii"'  interrogated  whether  it  was  not  expressly  decided  in  that  ease  that,  as 
the  deceased,  Lynch,  had  not  become  a  naturalized  Frenchman,  and  had  not  even 
obtained  from  the  King  the  right  to  establish  his  domicile  in  France,  he  had  died 
an  Englishman,  that,  as  his  fortune  was  all  personal  status,  that  is  to  say  by  the 
English   law,  which  followed  him  on  to  French  soil,  as  the  French  law  follows  a 
Frenchman  into  a  foreign  country,  and  continues  to  regulate  there  his  capacity  and 
his  status,  he  answered,  "  It  is  decided  in  that  case  that  Lynch,  the  deceased,  was 
born  in  Ireland,  and  not  being  a  naturalized  Frenchman,  nor  having  obtained  the 
authorization  of  the  Government  to  establish  his  domicile  in  France,  he  had  died 
an  Englishman  ;  but  the  point  of  domicile  was  not  that  on  which  the  decision  turned, 
for   the   question   was   not   what  was   the   deceased's   domicile;   but   what  was   his 
national  character?     And  that  being  ascertained,  the  personal  law,  I  have  before 
alluded  to,  was  applied  to  him  in  reference  to  such  his  national  character,  and  to 
his  moveable  property  [322]  as  dependent  thereon.      One  of  the  motives  for  deter- 
mining the  incompetency  of  the  French  tribunals  to  adjudicate  on  that  case  was. 
that  the  deceased  had  left  no  French  heir."     So  that  this  witness  does  not  think  the 
case  applicable  to  the  one  we  are  now  arguing,  and  his  opinion  seems  well  founded 
from  one  of  the  surmises  in  the  case  itself,  which  declares  that  whereas  Lynch  never 
had  been  a  naturalized  French  subject,  and  had  not  even  obtained  from  the  King 
of  France  the  right  of  establishing  his  domicile  in  France,  therefore  he  died  an 
English  subject.     That  case,  therefore,  though  put  in  evidence  as  an  authority,  has 
no  application.     Then  this  witness  states  his  decided  opinion  on  the  facts  we  have 
pleaded.     "  An  English  lady  (he  says),  a  single  woman,  or  the  widow  of  a  person 
neither  French  nor  English,  could,  in  my  opinion,  acquire  a  domicile  {lata  sensu) 
by  mere  residence  in  France,  but  she  cannot,  by  virtue  of  that  domicile,  claim  civil 
rights,  without  having  obtained  the  authorization  of  the  Government  to  establish 
her  domicile  in  France  (13th  Art.  Code  Napoleon).     A  prolonged  residence  in  this 
country,  with  an  intention  manifested  of  remaining  permanently  here,  would  be 
sufficient,  according  to  the  law  of  France,  to  establish  a  French  domicile.     No  par- 
ticular period  of  residence  is  required  for  that  purpose  by  the  French  law.      In  the 
case  of  Connolly  referred  to,  the  Plaintiff  in  the  Court  below  was,  I  believe,  a  French- 
man.    The  principle  which  ruled  the  decision  was,  '  locus  regit  actum,'  and  not  the 
principles  of  national  sovereignty,  or  the  protection  due  by  the  law  of  France  to 
French  subjects."     And  he  adds  further,  "  In  the  directions  in  the  Code  Napoleon, 
as  to  the  execution  of  Wills,  nothing  whatever  is  mentioned  as  to  foreigners  domi- 
[323]-ciled  in  France,  or  fixing  their  residence  there,  and  such  circumstances  would 
have  no  bearing  whatever  upon  any  question  as  to  the  mode  of  making  a  Will  valid, 
according  to  the  forms  of  the  French  law  " ;  and  again  he  declares  his  opinion,  that 
"  a  foreigner  permanently  residing  in  France,  having  a  fixed  establishment  there, 
and  expressing  an  intention  of  permanently  residing  there,  is  considered,  according 
to  French  law,  as  having  his  domicile  in  France.     No  authorization  of  the  Govern- 
ment is  necessary  for  a  foreigner  to  acquire  such  a  domicile  in  France.     In  the 
absence  of  any  expressed  intention  by  the  party  of  permanent  residence,  circum- 
stances may  afford  evidence  of  that  intention  in  virtue  of  Article  105  of  the  Code 
Napoleon.     In  fact  (he  says  implicitly),  no  authorization  of  Government  is  neces- 
sary towards  the  acquisition   by   a   foreigner   of  French   domicile  conferring  the 
obligations  of  legal  domicile."     He  remembers  the  case  of  Breul,  to  which  he  is 
referred  in  the  Imperial  Court  of  Paris,  reported  by  Sirey,   1854,  vol.  ii.  p.   105. 
which  decided  that  a  fixed  residence  in  France,  joined  with  an  intention  of  remain- 
ing there,  is  sufficient  of  itself  to  confer  a  French  domicile  on  a  foreigner.     He  then 
goes  on  to  say,  "  I  have  referred,  as  requested,  to  the  Articles  103,  104,  and  105  of 
the  Code  Civil.     The  law,  as  expressed  in  these  articles,  applies  not  to  French  sub- 
jects only  who  may  change  their  domicile,  but  to  foreigners  also,  who  have  fixed 
their  permanent  abode  or  domicile  in  France,  and  our  Courts  would  have  no  diffi- 
culty in  applying  it  indifferently  to  French  subjects  or  foreigners.     As  regards  the 
making   and  execution   of  deeds  and  other   instruments,    it    is  clear;  for  the  rule 
'  locus  regit  actum  '  is  more  severely  observed  in  [324]  France  than  in  any  other 
country,  that  in  what  concerns  obligations  flowing  from  the  Civil  law,  permanent 
residence,  with  the  intention  of  remaining,  will  produce  the  same  effect  in  refer- 
ence to  the  status  of  the  party  as  the  authorized  domicile."     Thus  much  for  this 

514 


BREMER  I'.    FREEMAN  [1857J  X  MOORE,  326 

witness,  whose  evidence  and  opinion  is  of  the  highest  importance,  and  who  dis- 
tinctly states,  that  the  L3th  Article  of  the  Code  Napoleon  does  not  apply  so  as  to 
render  necessary  the  authorization  of  the  Government  to  the  acquisition  of  a  de  facto 
domicile,  and  one  jure  gentium.  The  next  professional  witness  is  Senard,  an  Advo- 
cate  of  the  ('our  d'Appel  in  Paris.  Be  says.  "A  foreigner  domiciled  in  France,  it' 
he  make  his  Will  in  France,  must,  in  order  to  its  validity,  make  it  conformably  to 
the  laws  of  France,  and  the  forms  required  therein-  in  reference  to  Wills.  If, 
however,  he  makes  his  Will  in  any  other  country,  although  domiciled  in  Fiance,  he 
must  make  it  according  to  the  tonus  prescribed  by  the  laws  of  that  country,  upon 
the  principle,  '  locus  regit  actum.'  "  But,  upon  the  question  of  domicile,  and  the 
application  of  the  13th  Article  of  the  Code  Napoleon,  he  is  quite  decisive.  He 
says:  "According  to  my  opinion,  a  foreigner,  who  has  a  fixed  establishment  in 
France,  permanently  resides  there,  ami  expresses  his  intention  of  continuing  to 
do  bo,  would,  incontestably,  be  considered,  according  to  French  law,  as  domiciled  in 
France.  No  authorization  of  Government  is  necessary  for  a  foreigner  to  acquire 
a  domicile  in  France.  The  authorization  of  Government  is  only  accessary,  in 
order  to  add  the  enjoyment  of  the  civil  rights  defined  by  the  Code  to  those  which 
naturally  attach  to  domicile.  In  default  of  an  express  declaration  by  the  foreigner 
[325]  of  such  intention  of  permanent  residence,  the  proof  of  such  an  intention  will 
be  inferred  from  circumstances  ;  see  the  105th  Article  of  the  Code."  He  then  refers 
to  Breul's  case  and  says,  "  That  case  does  decide  that  a  fixed  residence  by  a  foreigner 
in  Frame,  joined  with  an  intention  of  remaining  there,  is  sufficient  of  itself  to 
confer  a  French  domicile  on  him.  and  I  know  there  were  several  previous  decisions 
to  the  same  effect  in  other  Courts."  On  being  referred  to  the  103rd,  104th,  and 
105th  Articles  of  the  Code,  he  says,  "'These  articles  are  only,  as  it  seems  to  me, 
the  expression  of  the  reason  and  general  principles  of  the  law  of  common  right,  and, 
therefore,  they  rule  all  the  questions  of  domicile,  whatever  may  be  the  condition  of 
the  parties,  whether  Frenchmen,  domiciled  foreigners,  or  mere  strangers.''  And 
then  he  goes  on  to  say,  "'It  is  not  the  fact  of  domicile  that  creates  the  necessity 
for  his  confirming  himself  in  the  execution  of  instruments  to  the  forms  of  French 
law  ;  that  necessity  is  derived  from  the  maxim,  '  locus  regit  actum,'  and  is  appli- 
cable as  well  to  a  mere  traveller  as  to  a  foreigner  domiciled  here."  Upon  the  13th 
Article  of  the  Code,  he  says,  "There  has  been  a  considerable  controversy  among 
eminent  advocates  and  jurists  in  France  relative  to  the  question,  whether  a  stranger 
can  acquire  in  France  a  legal  domicile  without  the  authorization  of  the  Government. 
This  difficulty  results  from  the  terms  of  the  13th  Article  of  the  Code  Napoleon,  and 
is  caused,  as  it  appears  to  me,  by  confounding  the  distinction  between  the  enjoyment 
of  civil  rights,  which  can  only  spring  from  the  authorization  of  the  Government, 
with  the  consequences  of  domicile,  properly  so  called,  which  naturally  result  from 
the  fact  of  a  party  having  taken  up  his  principal  [326]  abode  in  France,  with  the 
intention  of  permanently  residing  there.  For  a  stranger  to  be  a  guardian  of  the 
children  of  another,  a  witness  to  instruments,  a  witness  in  a  court  of  justice,  as 
experienced  in  any  particular  art  {expert  en  justice)  and  other  purposes,  it  is  not 
Sufficient  that  he  may  be  domiciled,  he  must  have  a  domicile  authorized  by  the 
Government  ;  but  in  order  to  the  due  service  upon  him  of  process  at  his  residence. 
or,  in  order  to  the  determination  on  his  death  of  the  Tribunal  competent  to  take 
cognizance  of  the  question  of  his  succession,  it  is  sufficient  that  he  possess  such  a 
domicile  as  is  constituted  by  the  fact  of  his  having  established  his  principal  resi- 
dence in  France,  with  the  intention  of  remaining  in  this  country.  I  desire  to  add. 
*hat  this  distinction  is  more  especially  proper  and  apparent,  when  the  law  of  Fin- 
land, as  to  the  form  in  which  a  Will  should  be  made,  comes  to  be  considered."  Then 
he  alludes  to  the  change  of  opinion  of  Merlin,  who.  in  the  last  edition  of  his  Reper- 
toire de  Jurisprudence,  Tome  VI.  pp.  190-1  (3rd  Edit.),  had  "  laid  it  down  very 
formally,  that  the  authorization  of  the  Government  was  only  accessary  to  the 
foreigner,  in  order  to  his  obtaining  civil  rights  in  France,  and  that  he  had  no  need 
of  it  to  enable  him  to  acquire  a  legal  domicile,  constituted  by  the  fact  of  his  having 
his  principal  establishment  in  this  country,  joined  with  an  intention  of  perma- 
nently remaining  "  in  France.  He  then  goes  on  to  say  that  "  the  French  law  applies 
the  term  'opening  the  succession'  to  the  eases  both  of  persons  dying  testate  and 
intestate.      In   France  the  domicile  only   regulates  the  Tribunal   which    shall   have 
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cognizance  of  the  question  of  succession,  it  does  not  in  any  way  regulate  the  law 
governing  the  succession."     And  [327]  then  after  explaining  the  law  of  the  opening 
of  the  succession,  according  to  Article  110  of  the  Code  Napoleon,  and,  being  referred 
to  the  case  of  DAbaunza,  reported  by  Sirey,  1842,  vol.  ii.  p.  372,  he  takes  much  the 
same  view  as  the  preceding  witness,  though  he  seems  to  consider  the  grounds  of  the 
decision  obscure;  he  then  considers  Lynch's  case,  reported  by  Sirey,  1851,  vol.  n. 
p.  701.  which  was  a  case  in  which  the  French  law  of  community  of  goods  was  held  to 
have  been   assented  to  by  a  husband,   an    alien,   living  without  authorization   in 
France,  who  had  married  a  French  woman,  not  to  have  decided  anything  on  the 
point  in  question,  it  not  being  alleged  that  he  had  taken  up  his  principal  residence 
in   France,   and   manifested   his  intention   of   permanently  remaining  there.        In 
regard  to  the  acquisition  of  domicile  with  letters  of  authorization,  he  says,  "  It  is 
my  opinion,  that  an  English  lady,  a  single  woman,  or  the  widow  of  a  person,  neither 
French  nor  English,  could,  by  mere  residence  in  France,  acquire  a  French  domicile 
of  succession,  if  such  residence  constituted  her  principal  establishment,   and  was 
accompanied  with  an  intention  of  permanently  residing  there.     It  is  not  possible 
(he  says),  to  fix  the  duration  of  residence  necessary  to  raise  the  inference  of  such 
intention  of  remaining  there.     It  is  one  of  the  circumstances,  the  examination  of 
which  appertains  to  the  judge."     This  witness  confirms  in  every  essential  particular 
tiie  views  and  opinions  of  Frignet.     The  third  professional  witness  examined  is 
Paillet,  an  Advocate  of  the  Cour  Imperiale  of  Paris,  and  ancient  President  of  the 
Order  of  Advocates  of  that  Court.     He  states  that  he  is  fifty-seven  years  of  age, 
and  from  his  age  and  position  must  be  of  considerable  standing;  his  opinion,  there- 
fore, is  [328]  entitled  to  great  weight.     He  says  regarding  domicile,  "  To  constitute 
the  domicile  of  a  foreigner  in  France,  residence  there,  de  facto,  is  necessary,  joined 
with  an  intention  of  permanently  residing  there  "  :   that  is  as  we  contend,  and  in 
strict  conformity  with  the  jus  gentium.     Then  after  deposing  to  the  testamentary 
law  of  France,  he  states  his  opinion  regarding  the  effect  of  Article  13,  on  the  law  of 
domicile,  both  clearly  and  strongly.     He  says,  "  There  is  no  formal  provision  in 
the  Code  as  to  whether  a  foreigner,  who  has  taken  up  his  residence  in  France,  with 
an  intention  expressed  of  permanently  residing  there,  is  to  be  considered  as  domi- 
ciled in  France,  but,   according  to  French  jurisprudence,   such   a  person   is  con- 
sidered   as    domiciled    in    France.       It  is  a  question    much    controverted    in    our 
jurisprudence,  whether  the  authorization  of  the  Government  is  necessary  to  enable 
a  foreigner  to  acquire  a  domicile  in  France,  but  I  think  that,  in  accordance  with 
numerous  and  recent  decisions  of  the  superior  Courts  (arrets),  a  domicile  is  acquired, 
in  such  cases,  without  any  authorization  of  the  Government,  though  that  authoriza- 
tion is  indispensable  to  the  foreigner's  acquiring  certain  civil  rights,  according  to 
Article  13  of  the  Code  Napoleon.     In  the  absence  of  any  expressed  intention  of 
permanent  residence,  circumstances  may  afford  evidence  of  that  intention;  and  in 
that  case  it  will  belong  to  the  tribunal  to  judge  from  the  circumstances  as  to  the 
existence,  or  not,  of  such  intention."     Upon  the  Articles  103,  104,  and  105  of  the 
Code  Napoleon,  he  says,  "  The  law  does  not  expressly  state,  that  the  provisions  in 
those  articles  apply  to  foreigners  domiciled  here  under  the  circumstances  I  have 
deposed  to,  but  they  are  held  by  inference  to  do  so,  as  well  as  to  French  [329]  sub- 
jects.    Such  a  fixed  residence  in  France,  joined  with  an  intention  of  permanently 
remaining  there,  would   oblige  a  foreigner  to  conform,   not  only  to  the  laws  of 
police,  but  likewise  to  the  civil  laws  generally,  and  especially  to  those  regulating 
the  form  of  acts  and  contracts."     In  support  of  the  opinion  he  has  already  expressed 
on  the  13th  Article,  he  says,  "that  it  is  considered  that  domicile  appertains  more 
to  the  law  of  nations  than  the  municipal  law  (loi  civile),  and  that,  if  the  contrarv 
of  the  opinion  he  has  given  were  held,  the  foreigner  who  has  left  his  country,  and 
takes  up  his  abode  in  another,  animo  non  revertendi,  would  be  without  any  domi- 
cile at  all  "  ;  and  he  refers  to  the  3rd  Article  of  the  Code,  as  showing  that  it  is  a  rule 
of  French  law  (le  statut  personnel)  that  the  personal  rights  of  a  Frenchman  follow 
him  into  a  foreign  country,  and,  reciprocally,  that  those  of  a  foreigner  follow  him 
into  France.     This  witness  then  refers  to,  and  confirms  the  view  taken  by  the  pre- 
vious witnesses  of,  the  case  of  DAbaunza,  and  refers  to  the  case  of  Olivarez,  a  Danish 
subject,  determined  on  the  7th  of  August,   1854,  who  died,  and  was  domiciled  at 
Bordeaux.     That  case  was  decided  by  the  Imperial  Court  of  Bordeaux.     The  witness 
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stated,  that  the  report  had  not  yet  appeared  in  the  regular  reports,  but  that  it 
appeared  from  a  report  "  I.?  Droit"  11th  of  October,  1854,  that  it  was  expressly 
decided,  "  That  the  acquisition  by  a  foreigner  of  a  domicile  in  France,  is  inde- 
pendent of  the  authorization  which  can  be  granted  to  foreigners  by  the  Government . 
to  fix  their  residence  in  France.  Domicile  belongs  to  the  law  of  nations;  it  is 
always  determined  by  the  place  of  the  principal  establishment-."  Nothing  can  be 
clearer,  or  more  conform-[330]-able  to  the  true  state  of  the  law  than  this  decision. 
Being  referred  to  the  case  of  Lynch,  he  takes  the  same  view  of  it  as  the  other  wit- 
nesses, and  refers  to  the  cases  of  Onslow  and  Lloyd,  in  both  of  which  cases  an 
Englishman  was  held  domiciled  in  France  without  any  authorization  of  the  Govern- 
ment. The  case  of  Onslow,  which  was  in  the  Court  of  Hiom,  and  reported  by  Dalloz, 
L836,  vol.  ii.  p.  57,  decided  that  a  foreigner  who  was  established  in  France  at  the 
time  of  the  promulgation  of  the  law  of  -iOth  of  April,  1790,  and  who  had  had  a 
continuous  domicile  there  for  hve  years,  and  who  had  married  a  Frenchwoman 
there,  was  legally  naturalized,  without  being  obliged  to  take  the  civil  oath  :  which 
oath  was  required  by  law  from  the  foreigner  whom  it  naturalized  only  for  the 
purpose  of  admitting  him  to  the  advantages  arising  from  the  qualities  of  an  active 
citizen.  That  the  laws  subsequent  to  that  of  30th  of  April,  1790,  particularly  the 
Constitution  of  1791,  which  required  from  foreigners  the  condition  of  the  oath, 
were  enacted  only  for  the  future,  and  could  not  deprive  the  foreigner,  who  had  been 
naturalized  agreeably  to  the  law  of  1790,  without  taking  the  oath  of  his  quality 
of  a  Frenchman.  And  again,  that  a  foreigner,  who,  before  the  Code  Civil,  had 
established  his  residence  in  France,  and  had  by  several  acts  manifested  his  inten- 
tion of  permanently  remaining  there,  has  irrevocably  acquired  a  legal  domicile  in 
France,  notwithstanding  any  subsequent  laws  requiring  other  conditions,  and  this 
is  the  case,  also,  since  the  promulgation  of  the  Civil  Code,  even  though  the  foreigner 
may  not  have  the  authorization  of  the  Government.  Lloyd's  case,  which  was  in  the 
Court  of  Appeal  of  Paris,  and  is  reported  in  Sirey,  18-49,  vol.  ii.  p.  420,  is  as  to  the 
[331]  community  of  goods,  and  decides  that  a  husband,  an  alien  by  birth,  but  long 
domiciled  in  France,  who  marries,  without  contract,  in  that  country,  a  French- 
woman, is  considered  to  have  assented  to  the  legal  community  of  goods  established 
by  t he  French  law,  notwithstanding  the  fact  that  his  domicile  is  unaccompanied  by 
an  authorization  from  the  Government,  necessary  to  an  alien  to  establish  his  domi- 
cile ;  such  authorization,  which  is  requisite  to  enable  an  alien  to  enjoy  all  the 
French  civil  rights,  is  not  necessary  to  constitute  the  community  of  goods  which 
is  governed  by  the  ju.<  gentium.  Both  these  cases  are  of  the  first  importance,  as 
showing  the  principle  on  which  the  French  Courts  act,  with  reference  to  civil  as 
distinguished  from  personal  acts.  Then  the  witness  gives  his  opinion  in  much  the 
same  language  as  the  others  upon  the  case  now  under  discussion.  He  says.  "  It  is 
my  opinion  that  an  English  lady,  a  single  woman,  or  the  widow  of  a  person  neither 
French  nor  English,  could  not,  by  mere  residence  in  France,  but  she  could,  by  taking 
up  her  principal  residence  in  this  country,  and  manifesting  an  intention  of  perma- 
nently remaining  there  (the  two  conditions  must  go  together),  establish  a  domicile 
in  Frame.  The  law  does  not  determine  the  length  of  residence  necessary  for  that 
purpose.  That  is  a  point  to  be  appreciated  by  the  Judge,  among  the  circumstances 
of  the  case  Leading  him  to  his  decision." 

Thus  much  for  the  witnesses  on   the  law  of   France,   on  this  point,   who   have 

I n  examined  by  us,  all  of  whom  give  their  opinions,  justified  by  the  authority 

of  decided  cases,  that  a  domicile  may  be  acquired  in  France  without  the  authoriza- 
tion of  the  Government,  provided  by  Art.  13,  of  the  Code  Napoleon.  The  Will, 
[332]  therefore,  should  have  been  executed  according  to  the  French  and  not  the 
English  form,  for  it.  is  an  established  rule,  that  the  validity  or  invalidity  of  a  Will 
relating  to  personal  property,  is  to  be  determined  by  the  law  of  the  country  where 
the  deceased  was  domiciled  at  the  time  of  his  decease,  Stanley  v.  Bernes  (3  Hagg. 
Ecc  Rep.  'M'.]).  Craigie  v.  Leurin  (3  Curt,  435),  De  Bonneval  v.  De  Bonnt  vol  ( I  Curt. 
856),  Anderson  v.  Laneuvitte  (9  Moore's  P.C.  Cases,  325),  Story's  "  Conf .  of  Laws," 
465  (2nd  Edit.).  It  is  true  that  a  contrary  doctrine  was  held  in  Collier  v. 
Rivaz  (2  Curt.  855).  In  that  case  the  Testator  died  domiciled  in  Belgium  :  he  left 
certain  testamentary  papers,  executed,  not  according  to  the  forms  required  of 
Belgian  subjects,  but  according  to  the  English  law  ;  the  law  of  Belgium  determining. 
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under  the  particular  circumstances  of  the  case,  the  validity  of  testa- 
mentary instruments  by  the  law  of  the  Testator's  domicile  of  origin, 
the  Court  of  probate  pronounced  in  favour  of  the  papers,  on  the  ground 
that  they  were  valid  instruments  by  the  law  of  this  country,  in  which  the 
deceased  was  previously  domiciled.  That  case,  we  submit,  is  questionable,  and 
upon  investigation  cannot  be  supported;  it  is  against  principle  and  the  wo.'ght  fl 
authority  as  laid  down  in  Stanley  v.  Berries  [3  Hagg.  E.R.  373].  The  Court  belcw 
decided  that  the  deceased  was  de  facto  domiciled  in  France  by  the  jus  gentium:  if 
that  were  so,  the  Will,  not  having  been  executed  in  conformity  with  the  law  of 
Fiance,  is  invalid,  yet  the  Court  grants  probate  of' a  Will  in  English  form  made  by 
a  domiciled  Frenchwoman  !  There  is  no  doubt  that  the  Court  below  rightly  deter- 
mined that  the  deceased  was  domiciled  in  France,  but  then  [333]  it  had  no  authority 
to  decree  probate  of  an  instrument  made  in  English  form.  The  law  of  a  foreign 
country  upon  any  subject  is  a  matter  of  fact  to  be  ascertained  by  the  evidence  of 
witnesses  versed  in  that  law.  The  principles  applicable  to  this  subject  are  laid 
down  in  the  case  of  The  Earl  Nelson  v.  Lord  Brklport  (8  Beav.  527),  Whicker  v. 
Hume  (13  Beav.  376),  and  they  must  regulate  an  English  Tribunal  dealing  with 
foreign  law.  The  inference  deduced  by  the  learned  Judge  from  the  authorities 
referred  to  in  support  of  the  position  that  authorization  by  the  French  Government, 
unless  the  party  be  naturalized,  was  necessary  to  establish  such  a  domicile  in  France, 
as  to  give  the  power  to  make  a  Will,  is  directly  opposed  to  the  case  of  Anderson  v. 
Laneuville  (9  Moore's  P.C.  Cases,  325),  decided  by  this  Court,  and  to  the  doctrine 
and  authorities  laid  down  by  writers  of  authority  in  France,  and  the  decisions  of 
the  French  Courts.  With  regard  to  any  other  domicile  than  a  French  domicile, 
there  is  no>  sufficient  evidence  of  the  marriage  to  enable  the  Court  to  fix  the  deceased 
with  an  Italian  domicile.  It  is  indeed  against  proof,  for  the  deceased  herself  denies 
it  ;  and  except  the  assumption  of  the  name  of  "  Allegri  "  for  "  Calcraft,"  and  that, 
too,  many  years  after  the  alleged  connection  with  Allegri,  and  his  supposed  death, 
there  is  no  pretence  for  supposing  that  the  lady  was  ever  married  at  all. 

Dr.  Jenner,  on  the  same  side. — The  decision  of  the  case  in  the  Court  below  is 
made  to  depend  on  the  construction  of  the  13th  Article  of  the  Code  Napoleon.  That 
Article  is  declaratory.  It  [334]  says,  "  the  foreigner  who  shall  have  been  admitted 
under  the  authorization  of  Government  to  establish  his  domicile  in  France,  shall 
enjoy  all  civil  rights  so  long  as  he  shall  continue  to  reside  there."  The  question 
then  is,  is  testacy  such  a  civil  right  as  requires  the  authorization  of  the  Govern- 
ment to  make  valid  its  exercise?  All  the  foreign  witnesses  we  have  examined  say 
not,  and  the  authorities  cited  bear  them  out,  Quartin's  case,  which  was  not  before 
the  Court  below,  but  is  referred  to  in  Connolly's  case.  It  is  a  decision  of  the  Court 
of  Cassation,  reported  by  Dalloz,  1847,  vol.  i.  p.  273 ;  though  relating  to  a  Will  in 
a  holograph  form  unknown  to  our  law,  it  is  strongly  in  point  upon  this  question. 
The  summary,  or  marginal  note  as  we  should  call  it,  contains  the  principle  of  the 
decision.  It  decides  that  the  rule,  "locus  regit  actum"  applies  to  a  holograph 
Will:  consequently,  the  validity  of  these  Wills  is  dependent  on  the  law  of  the 
country  where  they  are  made,  and  not  on  the  personal  statute  of  the  Testatrix, 
Code  Civil,  999.  Thus  a  holograph  Will  made  in  France  by  a  foreigner  is  valid, 
although  the  personal  law  of  that  foreigner  would  not  authorize  that  "form  of  Will. 
Now,  it  appears  from  the  report  of  the  case,  that  Quartin  was  an  Englishman  with- 
out having  obtained  any  authorization  to  entitle  him  to  the  rights  of  a  French 
citizen  ;  but  the  Will  being  in  a  form  such  as  the  law  of  France  allowed,  and  the 
parties  interested  under  it  being  foreigners,  the  Court  admitted  it,  though  con- 
trary to  the  law  of  England,  and  decided  upon  the  principle  of  "  locus  regit  actum:' 
that  such  Will  was  valid.  The  witness  Blanchet  says  distinctly,  that  he  has  known, 
from  his  own  experience,  many  cases  in  which  it  has  been  held  that  "  a  fixed  residence, 
[335]  joined  with  an  intention  of  residing,  is  sufficient  to  confer  a  domicile  on  a 
foreigner."  That  was  Connolly  and  Breul's  cases,  already  referred  to.  The  question 
regarding  the  effect  of  Article  13  of  the  Code  Napoleon,  on  the  domicile,  is  strictly 
one  of  foreign  law,  and  the  law  applicable  to  it  must  be  proved  as  a  fact,  as  was 
done  in  Collier  v.  Rivaz  (2  Curt.  859),  Dalrynvple  v.  Dalrynvple  (2  Hagg.  Const.  Rep. 
58,  App.  p.  17),  Whicker  v.  Hume  (13  Beav.  376) :  this  we" have  done  by  our  witnesses 
and  authorities,  the  whole  weight  of  whose  testimony  is  against  the  position  con- 
tended for,  namely,  that  the  authorization  of  the  Government  is  necessary  to  create 
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a  legal  domicile  in  France.  The  domicile  jure  gentium  is  complete  without  such 
authorization,  and  the  consequence  of  such  domicile  is,  to  require  that  a  Will  be 
made  according  to  the  law  of  the  domicile,  namely,  the  French  law,  and,  therefore, 
that  this  Will,  which  is  in  the  English  form,  and  executed  according  to  the  solemnities 
required  by  the  English  law,  cannot  be  maintained.  We  are  entitled  under  such 
circumstances  to  administration  as  in  case  of  intestacy.  We  lay  no  stress  upon 
the  Italian  marriage.  The  Court  below  treated  it  as  not  sufficiently  proved.  If 
there  is  any  foundation  for  it,  the  domicile  would  be  Italian  not  French,  and  then 
the  Will  in  question  would  be  equally  inoperative. 

The  Queen's  Advocate  [Sir  John  Harding]. — Any  question  regarding  the  Italian 
marriage  may  be  dismissed  at  once.  The  learned  Judge  of  the  Court  below  was 
clearly  of  opinion,  that  there  was  not  only  no  proof,  but  that  the  declaration  of  the 
deceased  to  the  Respondent,  Freeman,  that  no  such  [336]  marriage  had  ever  taken 
place,  was  in  the  circumstances  in  evidence  conclusive  againsl  it.  Now,  the  case 
stands  thus.  The  Appellant's  argument  is.  that  the  Court  below  having  decided  that 
the  deceased  was  de  facto  domiciled  in  France,  was  bound  by  the  law  of  England  to 
decide  that  the  Will  was  valid  or  invalid  by  the  law  of  France,  it  being  an  established 
rule  that  a  Will  is  valid  or  invalid  according  to  the  law  of  the  country  of  the 
domicile.  That,  however,  is  an  assumption  of  the  very  question  at  issue,  for  if  it 
lie  granted  that  the  domicile  was  de  facto  in  France,  then  it  must  be  proved  that 
the  effect  of  such  domicile  is  to  give  the  party  power  to  make  a  Will,  and  that 
is  clearly  not  the  case,  unless  the  domicile  is  accompanied  by  authorization.  For 
the  purpose  of  testacy,  therefore,  the  de  facto  domicile  is  worthless,  and  is  no 
domicile  at  all.  The  Will,  therefore,  made  as  it  is  in  the  English  form,  at  a 
time  when  the  Testatrix  had  unquestionably  an  English  domicile,  is,  as  the  Court 
below  has-held,  entitled  to  probate.  The  law  regulating  Wills,  when  affected  by  a 
foreign  domicile,  is  to  be  found  in  Williams  "On  Executors,"  vol.  i.  pp.  269,  275 
(1st  Edit.),  1  Jarman  "  On  Wills,"  pp.  5,  6  (1st  Edit.),  Story,  "  Conf.  of  Laws,"  sec. 
468  (2nd  Edit.),  citing  Desesbats  v.  Berquiers  (Kinney's  Hep.  336),  Philli- 
more  ''On  Domicil,"  p.  18,  4  Burge,  "  Comm.  on  Col.  and  For.  Law,'' 
p.  316.  Collier  v.  Hira:  (2  Curt.  855),  Maltass  v.  Maltass  (1  Robert.  67), 
Croker  v.  The  Marquis  of  Hertford  (-1  Moore's  P.C.  Cases.  339),  Pottinger  v.  Wight- 
mom  (3  Meriv.  67),  Frere  v.  Frere  (5  Notes  of  Cases,  592),  Hoskins  v.  Matthews 
(24  Law  Times,  231  :  S.C.  on  appeal,  25  Law  Journ.,  ch.  689),  are  all  [337]  cases  in 
point.  Here  there  is  no  evidence  of  a  fixed  intention  not  to  return  to  England. 
It  is  not  enough  that  there  should  be  an  intention  to  make  the  foreign  country 
resided  in  a  future  domicile,  Munro  v.  Munro  (7  Clk.  and  Fin.  877);  there  must  be 
an  absolute  abandonment  of  the  domicile  of  origin,  De  Bonneval  v.  De  Bormeval 
(1  Curt.  856).  Craigie  \.  Craigie  (3  Curt.  435);  the  acquisition  of  foreign  property 
is-  not  sufficient.  The  Attorney-General  v.  Dunn  (6  Mee.  and  Wels.  511).  There  is 
no  authority  for  holding  that  the  property  of  a  British  subject  dying  intestate  in 
i  foreign  country,  even  if  domiciled  there,  is  to  be  distributed  according  to  the 
law  of  that  foreign  country,  or  that  if  a  British  subject  lie  domiciled  in  a  foreign 
country,  he  may  not  make  his  Will  according  to  the  law  of  the  country  of  his 
allegiance  and  not  of  his  domicile.  This  has  been  decided  upon  questions  of  legai  y 
duty,  In  re  Euin  (]  Cromp.  and  Jerv.  151),  Thompson  \.  Tin  Advocate-General  (12 
Clk.  and  Fin.  1).  The  law  regarding  the  revocation  of  Wills  by  change  of  domicile 
alluded  to  by  Story,  "  Conflict  of  Laws,"  ch.  xi.  sec.  472  (2nd  Edit.),  quoting  John 
Voet,  Ad.  Pand.,  torn  ii.  lib.  38,  tit.  37,  sec.  34,  is  unknown  in  this  country.  The 
Statute  of  Wills,  1  Vict.,  c.  26,  makes  no  provisions  for  revocation  by  change  of 
domicile.  Such  mode  of  supposed  revocation  is  quite  novel.  The  only  revocation 
provided  by  that  Statute  is  by  the  publication  of  another  Will  or  Codicil,  or  by 
destruction  of  the  existing  Will,  as  there  indicated.  But  here  there  Is  no  foreign 
domicile  either  de  facto  or  de  jure,  there  was  no  intent  ion  manifested  exuen  pat  nam, 
no  proof  of  animus  non  revertendi.  The  ques-[338]-tion  of  the  effect  of  a  French 
domicile  is  doubtless  one  of  foreign  law.  and  to  be  proved  as  a  fact.  But.  I  deny 
the  position  insisted  on,  namely,  that  no  authorization  was  necessary  to  enable 
the  deceased  to  make  a  Will  according  to  the  French  form,  or  that  the  witn< 
examined  on  the  other  side,  or  the  cases  cited  by  them,  have  proved  such  a  proposi- 
tion. The  case  proved  is  not  the  case  pleaded.  All  the  witnesses  examined  admit 
that  the  question  of  testacy,  as  depending  on  authorization,  is  a  disputed  point. 
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Domicile,  when  spoken  of  in  France,  means  domicile  under  the  Code 
Napoleon.  The  opinion  given  by  Frignet,  that  the  Will  of  a  foreigner 
made  in  France  must  be  made  conformably  to  the  laws  of  France,  is  not 
well  founded  :  and  the  case  of  Browning  v.  De  Verne,  which  he  cites,  is  not  an 
authority  for  such  a  proposition.  It  is  diametrically  opposed  to  the  spirit  of  the 
Code  Napoleon,  and  contrary  to  the  privilege  expressly  given  by  Article  999  of  that 
Code,  which  allows  a  Frenchman,  though  domiciled  in  a  foreign  country,  to  make 
his  Will  conformably  to  the  laws  of  his  own  country.  There  is  no  distinction 
between  testacy  and  intestacy.  Pothier,  Traite  de  Com.,  tit.  160,  shows,  what  the 
law  was  previous  to  the  Code  Napoleon.  Then  as  to  the  evidence  produced  by  us, 
we.  too,  have  examined  professional  witnesses,  whose  testimony  is  unimpeached ; 
they  are  all  gentlemen  of  eminence  and  standing  in  their  profession.  Let  us  see 
what  they  say  to  the  propositions  contended  for.  The  first  is  Marie,  an  Advocate 
of  the  Imperial  Court  of  Paris,  late  Minister  of  Justice.  He  says :  "  I  have  atten- 
tively and  deliberately  considered  the  state  of  facts  contained  in  the  articles  of  the 
allegation  now  read  and  translated  to  me  by  the  interpreter.  According  to  my 
opinion,  the  party  de-[339]-ceased  referred  to,  was  not,  by  reason  of  the  premises 
just  read  and  translated  to  me,  ever  lawfully  domiciled  in  France,  so  as  to  have 
acquired  a  domicile  of  succession  according  to  the  laws  of  that  country.  I  say  that 
she  had  not  a  legal  domicile."  He  then  takes  the  distinction  between  the  domicile 
of  a  person  in  the  ordinary  and  in  the  legal  sense,  the  de  facto  domicile  and  the 
de  jure  domicile,  in  the  latter  of  which  the  Article  10,  of  the  Code,  relating  to  the 
opening  of  the  succession,  applies,  and  he  refers  to  Articles  102,  103,  104,  and  105, 
in  confirmation  of  his  view.  He  then  refers  to  the  11th  and  13th  Articles,  observing 
that  by  the  terms  of  these  Articles,  taken  together,  there  are  two  cases,  and  only 
two  cases,  in  which  a  foreigner  can  enjoy  civil  rights  in  France,  or,  as  he  expresses 
it,  "  Will  obtain  there  a  legal  domicile:"  first,  the  international  reciprocity;  second, 
the  expressed  authority  of  the  Government;  and  without  these  two  the  foreigner 
can  only  have  a  de  facto  domicile.  He  states  that  when  these  Articles  of  the  Code 
Napoleon  were  under  consideration,  M.  Gary,  Orator  of  the  Govern- 
ment, said,  "  A  foreigner  cannot  establish  a  domicile  unless  he  be 
admitted  thereto  by  the  Government."  That  at  the  period  of  the 
18th  prarial,  year  11,  the  Council  of  State  in  a  decree  (sanctioned  the 
20th),  in  interpreting  the  Article  13,  made  use  of  this  general  formulary:  "Is  of 
opinion  that  in  every  case  where  a  foreigner  wishes  to  establish  himself  in  France, 
he  is  bound  to  obtain  a  permission  ;"  and  he  cites  MM.  Richelot,  Delvincourt,  Duraii- 
ton,  and  Pardessus,  who  all,  in  reference  to  these  Articles,  have  given  it  as  their 
opinion,  "  that  a  foreigner  cannot  give  to  himself  a  domicile  in  France."  He  cites 
also  the  opinion  of  M.  Serrigny,  a  professor  of  the  school  of  law  at  [340]  Dijon, 
given  in  vol.  i.  p.  260  of  his  works,  that  a  foreigner  cannot,  unless  authorized  to 
establish  his  domicile  in  France,  participate  in  the  right  of  common  for  his  fire- 
wood ;  and  he  further  cites  three  decrees  of  the  Court  of  Paris,  reported  in  the 
Journal  du  Palais,  vol.  i.  1843,  p.  67,  and  vol.  ii.  1844,  p.  324,  the  first  of  which 
contains  the  following  motif,  (ground  of  decision) :  "  Whereas  the  Princess 
Poniatowska  is  a  foreigner,  and  does  not  prove  that  she  has  a  domicile  in  France, 
established  according  to  the  Article  13  of  the  Code  Napoleon ;"  the  second,  the 
Court  says,  "  Whereas  a  prolonged  residence,  and  even  a  marriage  contracted  in 
France,  are  not  sufficient  to  confer  the  rights  arising  from  the  establishment  of  a 
domicile  which  can  only  be  effected  on  the  condition  declared  by  Article  13,  that  is 
to  say,  with  an  expressed  authority  (authorization) ;"  and  the  third,  a  similar 
decision  of  the  Court  of  Douai,  where  the  Court  said,  "  A  residence  more  or  less 
prolonged  cannot  constitute  a  legal  domicile,  since,  according  to  the  disposition  of 
the  Article  13,  a  foreigner  cannot  acquire  a  domicile  in  France,  unless  by,  and  in 
virtue  of,  an  ordinance  of  the  King."  Upon  the  authority  of  these  cases,  and  in 
accordance  with  the  law,  the  opinions  of  writers  and  the  decisions  of  Courts  of 
Justice,  the  witness  comes  to  the  conclusion  that  without  such  authority  to  establish 
his  domicile,  a  foreigner  cannot  acquire  civil  rights,  or  a  legal  domicile  which 
implies  the  possession  of  such  rights,  and  he  states  that  in  his  opinion  the  deceased 
had  not  acquired  a  domicile  of  succession  according  to  the  laws  of  France.  Being 
interrogated  witli  regard  to  Thornton's  case,  decided  by  the  Court  of  Cassation, 
and  reported  in  the  Journal  du  Palais  (New  Edit,),  7th  November,  1826,  he  says, 
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[341]  "It  was  decided  In  that  case  that  Thornton,  an  Englishman,  was  domiciled 
in  Prance  by  authorization  of  the  French  Government,  and  was,  therefore,  bound  to 
conform  to  the  laws  of  Fiance,  botli  in  the  form  and  matter  of  his  Will:"  and  he 
again  refers  to  the  terms  of  the  1 3th  Art  icle  of  the  (ode  Napoleon,  as  the  Foundation 
of  In-  opinion.  Onslow's  case  he  excepts  from  the  operation  of  the  Code  Napoleon, 
the  domicile  having  been  acquired  before  its  promulgation.  When  examined  upon 
Connolly's  case,  be  denied  its  authority  for  the  position  contended  for,  and  observes 
that  ii  was  decided  without  reference  to  the  Article  13  of  the  Code  Napoleon,  and 
upon  its  own  peculiar  id  re  umst  ances,  which  were  exceptional.  Blanchet,  an  Advocate 
of  the  Imperial  Court  at   Paris,  is  the  next   witness  examined  by  us:   be  states  his 

opinion  like  the  other  witness,  upon  the  admitted  state  of  facts,  that  the  deceased 
was  never  legally  domiciled  in  Prance.  He  states  the  law  of  Frame  as  to  domicile 
previous  in  the  Code  Napoleon  as  derived  from  the  Roman  law,  which,  where  any 
doubt  exists,  refers  the  domicile  to  thai  of  origin,  and  he  cites  two  instances  of  such 
decision.  Bis  reasoning  and  conclusions  are  in  direct  conformity  with  the  previous 
witness.  He,  too,  is  referred  to  Thornton  and  Onslow's  cases,  and  take-  the  si 
view  of  both.  He  disputes  the  soundness  of  the  decision  in  Breul's  ease,  and  sa 
"  I  could  produce  many  cases,  in  some  of  which  I  have  myself  pleaded,  in  which  the 
French  Courts  have  decided  just  the  contrary  to  what  is  suggested  to  have  been 
the  decision  in  that  case."  He  says  with  regard  to  Connolly's  case,  "From  the 
grounds  for  their  decision  expressed  by  the  Court,  it  is  apparent  that  it  was  the 
circumstance  of  French  interests  being  af-[342]-fected  (which  interests  the  Court 
declares  itself  obliged  to  protect),  which  caused  the  decision  to  be  as  it  was,  and  if 
the  panic-,  interested  had  all  been  foreigners,  the  Court  would  have  decided  itself 
to  be  incompetent  to  entertain  the  question."  He  is  referred  to  Lloyd's  case,  and 
admitting  the  facts  regarding  it,  and  the  correctness  of  the  report,  he  takes  exactly 
the  same  objection  to  its  authority,  and  for  the  same  reasons  as  he  urged  against 
Connolly's  case.  Coin  de  Lisle,  .mother  Advocate  of  the  same  Court,  is  of  the  same 
opinion  regarding  the  domicile  of  the  deceased:  he  says,  when  asked  if  she  had 
acquired  such  domicile,  emphatically,  "  No,"  and  adds,  "  1  will  divide  the  ground 
of  my  opinion  into  two  parts.  The  first  part  is,  that  a  foreigner  never  can  acquire 
a  domicile  of  succession  in  France,  except  in  conformity  with  Article  13  of  the  Code 
Napoleon.  The  second  part  is,  that,  laying  aside  the  rule  laid  down  by  the  said 
Article  13,  the  facts  alluded  to  do  not  sufficiently  establish  an  intention  on  the  part 
of  the  deceased  not  to  die  an  English  subject.  So  that  he  is  clearly  against  the 
domicile  both  on  the  law  and  facts  of  the  case.  He  says,  the  first  part  of  his  pro- 
position will  require  long  developments,  and  goes  very  minutely  into  an  examination 
of  the  previous  and  subsequent  articles  on  domicile  in  the  Code  Napoleon.  He 
says,  previous  to  the  Code  there  was  no  general  law  relating  to  domicile,  hence  the 
word  "domicile"  was  equivocal,  and  frequently  indicated  a  mere  residence;  and 

is  to  its  use  in  that  sense  in  the  law  of  30th  of  April,  and  2nd  of  May,  1790 
(Coll.  of  Duvergier,  vol.  i.  p.  187),  and  previous  to  the  Code  Napoleon,  ib.  vol.  xiv. 
p.  -"lit;,  ib.  vol.  xvi.  p.  391,  ib.  vol.  Ixix.  p.  415 j  he  cites  also  the  definition  given  by 
Nicias  Gilliard,  in  his  [343]  " Requisitoire"  of  the  5th  of  March,  1851,  which  is 
to  be  found  in  Dalloz  (Coll.  vol.  Ii.  Pt.  I.  p.  39,  n.  1,  coll.  2,  Alien  a).  Having  examined 
the  law  .  as  laid  down  by  these  authoril  ies,  he  passes  on  to  the  decisions  of  the  Courts, 
examinim_r  those  decisions;  first,  with  reference  to  the  freedom  from  arrest  con- 
ferred by  the  Code  Napoleon,  which  is  essentially  a  civil  right.  Pardessus,  "Treat. 
on  Coin.  Law."  No.  1524.  Troplong,  "  Coram,  on  Personal  Arrest."  p.  378,  No. 
196,  citing  the  case  of  the  Princess  Poniatowaka,  11  Sirey,  Pt.  II.  p.  455,  which 
decided  that  a  foreigner  residing  in  France  and  who  pay-  there  a  personal  con- 
tribution, is  not  considered  domiciled  there,  if  he  has  not  obtained  the  previous 
permission  of  the  Government.  Consequently,  he  is  subjeel  to  arrest  tor  damages 
intervening  in  a  commercial  matter  in  favour  of  a  Frenchman  against  him.  Code 
Napoleon,   13   haw.   Kith  September,  1807;  and  he  cite-  a   variety  of  cases  to  the 

•  effect,  from  the  volumes  of  Sirey,  from  all  of  which  he  insist-  that  it  results 
thai  the  authorization  of  Oovermneni  i-  necessary  to  create  a  domicile  in  Frai 
For  the  second  part  of  his  proposition  he  examines  the  evidence,  and  concludes  that 
there  wa-  no  fixed  intention  on  the  part  of  the  deceased  to  establish  herself  per- 
manently in  France.  He  afterwards,  upon  interrogations,  admits  the  definition  of 
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••  Domicile,"  by  Pothier,  as  "  It  lieu  ou  ime  personne  a  itabli  la  siege  principal  de 
8a  demeurt  et  ses  affaires;"  but  observes  that  definition  was  given  before  the 
promulgation  of  the  Code  Napoleon,  and  was  applicable  to  the  then  existing  state 
of  government  in  France;  and  he  says,  '"To  enable  me  to  answer  the  question, 
whether,  with  regard  to  the  circumstances  which  constitute  domicile,  as  defined  by 
Pothier,'  the  [344]  French  Courts  would  adopt  the  general  principles  of  the  law 
of  nations  which  arc  adopted  in  England,  and  other  countries,  I  ought  to  know  how 
far  those  general  principles  are  adopted  in  England  and  those  countries,  which  I 
do  not.  I  will  add  further,  in  considering  the  general  spirit  of  our  French  legisla- 
tion, that  this  spirit  proves  that  we  frequently  reject  the  rules  of  the  law  of  nations  ;" 
and  he  goes  on  to  say,  "  I  form  my  opinion  that  such  domicile — that  is,  domicile  as 
defined  generally  by  writers  on  international  law — is  not,  by  the  law  of  France, 
a  sufficient  domicile  to  render  the  estate  of  a  deceased  foreigner,  who  had  such 
domicile,  subject  to  the  French  law  of  succession,  on  the  ground  that  the  law 
of  succession  is  purely  a  municipal  law,  '  Lex  quae  pertinet  tantum 
ad  jus  civile,  nan  ad  jus  gentium.'  "  He  is  asked  as  to  his  acquaintance  with  Thorn- 
ton's, Onslow's,  Breul's,  Connolly's,  and  Lloyd's  cases,  of  all  which  he  takes  the  same 
view,  and  argues  against  their  application  as  the  former  witnesses.  Nowt,  Coin  de 
Lisle  is  a  most  material  witness,  and  his  whole  examination  is  most  important, 
as  proving  the  construction  put  by  the  French  authorities,  writers  as  well  as  Courts 
of  Justice,  on  the  13th  Article  of  the  Code,  and  the  term  "  Domicile."  Then  there 
is  another  French  witness,  Hebert,  who  is  also  an  Advocate  of  the  Imperial  Court 
of  Paris.  He  is  of  the  same  opinion  as  to  the  acquisition  of  a  French  domicile,  de 
facto,  by  the  deceased  as  the  other  witnesses,  and  he  examines  the  circumstances  in 
evidence  upon  that  point  with  great  minuteness;  upon  the  question,  whether  by  the 
French  law  the  succession  is  governed  by  the  place  of  domicile,  or  whether,  where  a 
foreigner,  as  in  this  case,  has  been  neither  naturalized  or  authorized  to  establish 
a  domicile  in  [345]  France,  by  the  law  of  his  own  country ;  he  argues,  that  though 
the  succession  to  moveables  belonging  to  foreigners  has  been  allowed  to  be  opened 
even  when  the  foreigner  was  not  domiciled  by  reason  of  the  forum,  yet  as  to  the 
form  of  acts  it  is  different,  the  rule  in  such  case  being  "  locus  regit  actum"  and  he 
quotes  in  support  of  his  opinion,  Zoezius  ad  Pandectas,  tit.  "  qui  Testamenta  facere 
poasunt,"  No.  49,  and  the  following  portions:  Consultations,  vol.  iii.,  Consultation 
341.  Paul  Voet,  De  Statutis,  sec.  9,  cap.  ii.  iii.  and  ix.  Vinnius  ad  Instituta,  B. 
ii.  vol.  x.  No.  5.  Cochin,  vol.  i.  p.  72,  ih.  vol.  v.  p.  697.  Boullenois, 
"  Dissertations,"  p.  6.  Ricard  "  On  Donations,"  Pt.  I.  cap.  v.  vol.  i. 
No.  1286,  and  following.  Merlin,  Repertoire,  Verbo  "  Loi  "  par.  6,  No.  8.  Verbo 
'•  Testament"  sec.  2,  par.  4,  No.  1,  Art.  3,  Toullier,  vol.  x.  No.  119,  ad  notam.  Decree 
of  the  Court  of  Cassation  of  the  30th  of  November,  1831  (Sirey,  vol.  xxxii.  Pt.  1. 
p.  52).  Decree  of  the  Court  of  Rouen,  of  the  21st  July,  1840  (Memorial  du  Reper- 
toire de  VEnrefjistrement).  Felix's  Treatise  on  International  Law,  B.  ii.  tit.  i. 
cap.  i.  No  73  to  79.  He  takes  the  same  view,  varying  only  in  terms,  of  the  cases 
already  cited  and  put  in  evidence  and  commented  on  by  the  other  witnesses.  A  fifth 
witness,  De  Yatismesnil,  also  an  Advocate  of  the  Imperial  Court  of  Paris,  confirms 
and  supports  the  view  taken  by  the  other  witnesses :  as,  however,  he  does  not  adduce 
any  fresh  authorities,  it  is  not  necessary  to  do  more  than  refer  your  Lordships  to 
his  deposition  both  on  the  articles  and  to  interrogatories.  Then  what  are  the 
propositions  we  contend  for  in  this  case,  and  which  w^e  say  are  fully  established  by 
both  the  evidence  and  authorities  referred  to?  First,  we  [346]  say  that  irrespective 
of  the  law  of  the  Code  Napoleon,  the  facts  of  this  case  do  not  found  a  domicile  de 
facto,  according  to  the  law  of  France  previously  to  the  Code  Napoleon.  It  required 
authorization  of  the  Government,  hi  re  Adam  (1  Moore's  P.C.  Cases,  460).  Second, 
that  according  to  the  present  law  of  France,  there  can  be  no  domicile  for' purposes 
of  testacy  or  succession,  except  under  the  provisions  of  the  Code  Napoleon,  Whicker 
v.  Hume  (13  Beav.  366),  namely,  first,  by  authorization  du  Roi,  as  required  by  the 
13th  Article  of  the  Code  Napoleon  :  or  secondlv,  by  naturalization.  In  Laneuville 
v.  Anderson  (9  Moore's  P.C.  Cases,  325),  the  objection  to  the  want  of  the  Testator 
obtaining  the  authorization  of  the  Government  was  not  pleaded.  It  is  not,  therefore, 
an  authority  against  us.  Third,  we  say  that  the  law  respecting  testacy  is  in  the 
same  category  with  the  law  respecting  succession  ;  that  testacv  and  succession  belong 
to  the  Droit  Civil  and  not  the  Droit  nature],  or  the  Droit  des  gens.     Then  we  sav 

522 


BREMER   V.   FREEMAN  [1857]  X  MOORE,  347 

thai  the  only  decision  directly  applicable  to  this  case  is  the  decision  in  Lynch's  case 
(Sirey's  Rep.  1851,  2,  7!>1),  and  that  is  in  favour  of  the  parties  Beeking  probate 
in  this  country;  and  that  this  position  of  law  insisted  upon  by  the  parties  claiming 
probate,  is  further  proved  by  the  fad  that  the  converse  is  established  by  the 
of  Thornton  v.  Curling  (Dalloz's  Rep.  1827,  2-49),  decided  by  the  French  Tribunals. 
All  the  cases  and  all  the  authorities  in  the  text-books  show,  that  where  a  domicile 
has  not  been  acquired  by  authorization,  the  law  of  the  domicile  of  origin  of  the 
foreigner,  notwithstanding  an  international  domicile  by  residence,  determines  the 
form  in  which  a  Will  is  to  be  made  and  how  the  estate  in  [347]  case  of  intestacy  is 
to  be  distributed.  The  Attorney-General  v.  Dunn  (6  Mee.  and  Wels.  511),  Malt  ass 
v.  Maltass  (3  Curt.  231,  1  Robert,  %1),Collinr  v.  Rivaz  el  Curt.  855),  Croker  v.  Tht 
Marquis  <>/  Hertfon/  (  1  Mmnv's  l'.C.  Case-.  ."i.">'.t).  the  only  exceptions  being,  when  an 
interest  iii  a  French  subject  intervenes,  or  where  the  righl  claimed  is  an  inter- 
national right.  The  question  is  one  entirely  of  French  law,  and  the  authoritietj 
show  that  according  to  the  law  of  France  no  foreigner  can  acquire  a  domicile  until 
he  has  the  aut hori/at ion  of  Government,  so  as  to  enable  him  to  bequeath  his  estate 
by  Will.     The  Duchess  of  Kingston's  case  (Coll.  Jurr.  .">■_'.">). 

Sir  Fitz-Roy  Kelly.  Q.C.—  There  is  no  dispute  in  respect  to  the  facts  of  the  case. 
The  whole  question  is,  what  are  the  legal  consequences  and  effects  of  those  fat 
Here  is  a  Will  valid  according  to  the  English  Statute  of  Wills,  1  Vict.,  c.  26,  im- 
peached on  the  ground  of  the  acquisition  of  a  foreign  domicile,  which,  it  is  con- 
tended, lenders  it  essential  that  the  Will  should  have  been  made  conformably  to  the 
law  of  the  domicile.  It  is  not  distinctly  stated  when  the  foreign  domicile  was 
acquired,  whether  at  the  time  of  the  making  of  the  Will,  or  at  the  death  of  the 
Testatrix.  If  the  domicile  was  complete  at  the  time  of  making  the  Will,  it  would  lie 
an  important  element  in  the  ease,  involving  the  question,  whether  a  Will  made  as- 
required  by  the  law  of  the  then  domicile  can  be  revoked  by  the  acquisition  of  a 
foreign  domicile  after  its  execution,  or  revived  by  the  adoption  of  the  original 
domicile.  It  is  not.  however,  necessary  to  [348]  argue  these  questions.  In  France, 
the  law  of  succession  decides  the  domicile,  and.  to  use  the  language  of  Dr.  Lushin<_'ton, 
in  Maltass  v.  Maltass  (1  Robert-.  7lM.  "  when  we  speak  of  the  law  of  domicile  as  applied 
to  the  law  of  succession,  we  mean  not  the  general  law.  but  the  law  which  the  country 
of  domicile  applies  to  the  part  icula r  case  under  considerat  ion."  The  question,  then, 
is,  what  is  the  law  of  domicile  in  France  as  to  this  point  1  There  are  three  kinds  of 
domicile  in  France.  The  first  and  bighesi  is  domicile  acquired  by  naturalization, 
which  carries  with  it  all  the  political  as  well  as  civil  rights  of  a  French  citizen. 
The  second  is  domicile  acquired  by  residence,  and  accompanied  with  authorization 
which  confers  no  political,  but  gives  all  civil  rights,  and  anions  these  testacy  and 
intestacy.  The  third  is  domicile  acquired  according  to  the  jus  gentium  by  residence 
without  any  animus  revertendi.  Of  these  different  kinds  of  domicile,  the  two  first 
alone  confer  the  power  of  making  a  Will,  or  regulate  the  succession.  The  except  ions 
prove  the  soundness  of  the  rule,  for  they  apply  only  where  French  subjects  or  French 
interests  are  concerned.  This  Court  makes  the  law  of  France,  in  a  case  like  this, 
part  of  the  law  of  England.  Dalrymple  \.  Dalrymple  (2  Bagg.  Con.  Rep.  58),  and 
tie-  principles  of  that  law  are  well  expressed  by  our  witnesses,  Blanche!  and  De 
Vatesmesnil.  The  former  witness  say^.  The  righl  of  testating  is  a  personal  ri<_dit. 
which  follows  the  foreigner  the  same  as  the  Frenchman.  Wherever  he  travels  or 
resides,  it  appertains  to  the  right  of  nations,  to  the  international  law  as  much  as 
the  civil  law.  It  would  not  lie  rational  to  impose,  in  an  absolute  manner,  on  a 
traveller,  or  a  mere  re [349]  -sident ,  the  obligation  of  making  his  Will  in  the  form 
and  in  the  language  of  a  country  whose  laws  and  language  may  lie  quite  unknown 
to  him  ;  or  of  which  the  imperfect  knowledge  which  he  might  have,  or  conceived  him- 
self to  have,  mighl  lead  him  into  error,  give  rise  to  nullities  as  to  form,  and  lead 
him  to  express  by  his  words  intentions  contrary  to  those  he  might  really  have.  The 
Freicl,  law  could  not  admit  a  system  which  would  involve  such  consequences.  The 
Article  109  of  the  Code  Napoleon  enables  a  Frenchman  who  is  in  a  foreign  country, 
to  make  his  Will  by  an  act  under  private  signature  (acte  sous  signature  privie),  in 
conformity  with  the  Articles  970,  or  by  an  authentic  act  with  the  forms  which  are 
in  use  in  the  locality  where  that  act  is  drawn.  The  law  is  in  unison  with  reason, 
and  with  the  civil  law .  and  the  law  of  nat  ions  ;  it  takes  into  account  all  circumstances, 
physical,  moral,   and   intellectual,   in   which   a   traveller,  or   a    resident    in   a   foreign 
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country,  may  be  placed.  The  law  gives  him  the  alternative  of  making  his  Will, 
according  to  the  form  in  use  in  the  country  where  he  may  happen  to  be.  if  he  be 
conversant  witli  its  language  and  laws,  or  in  the  French  form  if  he  can,  or  chooses  to 
adopt  it  in  ], reference.  In  fact,  in  the  eyes  of  the  French  law,  the  French  form  is  and 
must  be  considered  preferable  ;  it  is  only  in  a  subsidiary  way  that  it  points  out, 
and  allows  the  foreign  form  to  be  made  use  of  in  the  making  of  a  Will.  With  regard 
io  the  foreigner  neither  naturalized  nor  authorized  to  establish  his  domicile  in 
France,  whether  a  traveller,  or  a  mere  resident,  the  decision  ought  to  be  the  same, 
for  the  same  reasons,  in  reversing  the  positions.  There  is  no  doubt,  that,  if  there  be 
an  impossibility  for  the  foreigner  to  make  his  [350]  Will  in  the  forms  and  language 
of  his  own  country,  of  necessity  he  must  adopt  the  form  in  use  in  the  country  where 
he  is,  and  such  Will  will  be  valid  ;  but,  if  the  difficulty  and  inconvenience  of  expressing 
and  writing  in  a  foreign  tongue,  if  the  complete  ignorance  of  the  laws  and  customs 
of  that  country  compel  him  to  have  recourse  to  the  forms  in  use  in  his  own  country, 
where  his  Will  is  to  receive  its  execution,  how  could  it  be  declared  in  either  country 
that  such  a  Will  would  not  lie  valid?  It  would,  in  effect,  be  declaring  that  generally 
a  traveller  is  to  die  without  a  Will,  ah  intestato ;  consequently  the  Will  in  question 
in  this  matter  is  valid,  if  it  be  made  in  conformity  with  the  laws  and  customs  in 
England."  The  other  witness,  De  Vatesmesnil,  says,  "  The  right  of  transmitting 
personalty  (personal  property),  whether  by  Will  or  ab  intestato,  is  a  right  derived 
from  the  statu  t  personnel  (Mob  ilia  sequuntur  personam.')  Our  Code  adopts  this 
principle  in  Article  3  of  our  Code  Civile  (now  called  again  Code  Napoleon),  which 
contains  two  enactments:  the  first  is,  that  real  property,  of  which  even  foreigners 
are  seised,  is  governed  by  the  law  of*France;  from  which  it  must  be  inferred  that 
personal  property  is  not  so  governed ;  and  the  second  is,  that  the  law  relating  to  the 
status,  and  the  capabilities  of  persons,  governs  Frenchmen,  even  when  residing  in 
foreign  countries  ;  from  whence  must  be  inferred  from  the  principle  of  reciprocity, 
that  the  same  principle  applies  to  foreigners  residing  in  France.  The  authorities  on 
the  subject  are  as  follows :  MM.  Merlin,  Toullier,  Demolombe  (Professor  of  Law), 
Duranton  (Professor  of  Law),  and  Felix,  in  his  Treatise  on  International  Law,  No. 
61.  There  is,  however,  one  exception  to  this  principle,  which  occurs  when  a  foreigner 
[351]  has  obtained  the  authorization  of  Government  to  establish  his  residence  in 
France,  conformably  with  the  Article  13  of  the  same  Code,  which  says,  '  The  foreigner 
who  shall  have  been  admitted  by  authorization  of  the  Sovereign  to  establish  his 
domicile  in  France,  shall  there  enjoy  all  the  civil  rights  so  long  as  he  shall  continue 
to  reside  in  the  country;'  and  the  reason  of  this  exception  is,  that  the  foreigner  in 
this  case  by  his  own  will  and  the  concurrent  consent  of  the  Sovereign  has  subjected 
himself  to  the  statut  personnel  of  a  Frenchman,  and  has  consequently  renounced  the 
statut  personnel  (the  municipal  law)  of  his  origin,  so  long  as  he  is  under  the  appli- 
cation of  the  Article  13  ;  but  in  no  other  situation  can  a  foreigner  be  withdrawn 
from  his  statut  personnel,  relating  to  succession  of  his  personal  property, 
however  long  may  have  been  his  residence  in  France.  There  are  many 
decisions  of  the  Courts  of  Justice  affirming  the  above  principle,  and  one  in 
particular  of  the  Imperial  Court  of  Paris,  of  the  13th  of  March,  1850,  in  the  matter 
of  Lynch,  which  says  as  follows  :  '  Considering  that  Francis  Lynch  is  born  in  Ireland, 
and  had  there  his  domicile  for  a  long  period, — considering  that  he  was  not  naturalized 
a  Frenchman,  nor  even  had  obtained  the  authority  from  the  Sovereign  to  establish  his 
domicile  in  France,  that,  therefore,  he  died  a  British  subject, — considering  that  his 
fortune  is  wholly  personal,  and,  therefore,  governed  by  the  statut  personnel,  that  is  to 
say,  by  the  law  of  England,  which  followed  him  on  to  French  soil,  as  the  law  of  France 
follows  the  Frenchman  on  foreign  soil,  and  continues  there  to  govern  his  rights  and 
his  status  '  (Dalloz's  Journal  of  the  Court  of  Cassation,  vol.  lii.  Pt.  II.  p.  80).  It 
would  be  useless,  in  this  case  of  Calcraft,  to  inquire,  [352]  whether  the  decision  would 
be  similar,  if  it  involved  French  interests,  either  of  parties  or  of  government."  The 
testimony  of  the  witness,  Coin  de  Lisle,  is  to  the  same  effect ;  he  says  positively,  "  I  do 
mean  to  give  it  as  my  opinion  of  the  laws  of  France,  that  no  foreigner  can  obtain  a 
lawful  domicile  in  France,  so  that  the  succession  of  his  property  shall  be  regulated 
by  the  law  of  that  country,  unless  he  shall  have  received  the  express  authorization 
of  the  Government  of  France.  That  is  my  positive  opinion.  It  is  my  opinion  that 
by  the  laws  of  France,  a  foreigner  cannot  obtain  a  domicile  of  succession  in  France, 
by  fixing  his  abode  there  with  the  intention  of  permanently  remaining  there.     I  do 
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not  deny  that  Pothier  lias  defined  domicile  as  '  le  lieu  ou  une  personne  a  etabli  le 
siege  principal  de  sa  demeure  et  dt  set  affaires,'  and  I  should  say  the  same;  but 
Pothier  said  so  before  the  time  of  the  Code  Civil,  and  with  reference  to  Frenchmen, 
at  the  time  when  the  territory  of  France  was  under  the  jurisdiction  of  different 
customs;  consequently  he  meant  only  to  say  that,  if  a  Frenchman  born  within  the 
operation  of  the  customs  of  Paris,  had  established  his  permanent  abode  in  Normandy, 
his  succession  would  be  opened  in  Normandy,  where  he  would  have  his  principal 

tblishment.  Pothier  never  meant  to  say.  that  a  Frenchman,  going  to  settle  in 
England  and  having  no  longer  an  establishment  in  France,  would  have  his  succession 
( verroit  sa  sue,  ession)  liable  to  be  opened  in  England  ;  on  the  contrary,  he  knew  that 
the  succession  of  a  Frenchman  who  had  died  in  London,  would  be  opened  in  France 
at  the  place  and  subject  to  the  customs  of  his  domicile  of  origin."  All  our  witnesses 
are  uniform  on  this  point,  and  they  all  give  authorities  in  support  of  their  opinion. 
It  is  [353]  impossible  to  distinguish  the  ease  of  Collit  r  v.  Rivet  (2  Curt.  855)  from  that 
now  before  the  Court.  The  law  of  domicile,  as  affecting  the  succession,  is  fully  con- 
sidered and  discussed  in  the  judgment  of  Maltass  v.  Maltass  ( 1  Robert.  72).  Then  as 
to  the  foreign  jurists,  besides  those  already  referred  to,  there  tire  numerous  authorities 
who  all  concur  in  the  view  I  am  taking  of  the  French  law  of  succession.  Niciae 
Gaillard.  Dalloz,  Jurisprudence  Generate  1851,  1st  part,  p.  38;  Pothier,  CEuvres  de, 
vol.  vi.  p.  57  (No.  21),  Coin  de  Lisle,  "  Gom/mentaire  Analytique  du  Code  Civil,"  p. 
35;  Troplong.  '  Le  Code  Civil  Explique"  vol.  xviii.  p.  378;  Pardessus.  "('ours  dt 
Droit  Commercial,"  p,  773;  Duranton,  "  Cowrs  de  Droit  Francois"  vol.  i.  pp.  95, 
291  :  Leget,  "  Code  des  Strangers,"  p.  298;  Demolombe,  "Coins  de  Code  Civil,"  lib. 
i.  tit.  1,  c.  iii.  p.  332  to  335  ;  Demangeat,  "  Condition  civile  des  Etrangers  en  Franci . 
p.  369  :  Zachariaa,  "  Gouts  dt  Droit  CwU  Francois,"  vol.  i.  pp.  278,  280;  Okey,  Dig., 
p.  107;  Merlin.  Hep.  de  Jur.,  Art.  "  Etranger,"  sec.  x.  No  case  can  be  cited  to  show 
that  a  Will  made  in  the  English  form  in  France  has  been  declared  void  on  that 
account.  All  the  cases  which  have  been  cited  from  the  French  authorities  go  clearly 
tn  establish  the  proposition,  that  nothing  but  authorization  can  enable  the  law  of 
Fiance  to  govern  the  distribution  of  property  belonging  to  a  party  domiciled  in 
France,  but  they  do  not  prove  that  a  person  domiciled  by  the  jus  gentium,  or  not 
domiciled  with  authorization,  is  not  at  liberty  to  make  a  Will,  according  to  the  form 
of  the  domicile  of  origin,  and  that  such  Will  will  not  be  valid  and  effective. 

[354]  The  Attorney-General  [Sir  Richard  Bethell],  in  reply. — The  French  domi- 
cile, de  facto,  is  admitted  :  it  is  too  strong  to  argue  that  point;  the  real  and  only 
question  is  the  civil  domicile.  It  lies  in  the  narrowest  compass,  and  is  in  truth  but 
the  distinction  between  the  province  of  national  law  and  the  province  of  municipal 
law  to  determine  the  domicile.  There  is  no  diversity  of  opinion  as  to  what  con- 
stitutes a  domicile  according  to  the  principles  of  national  law.     "  Mobilia  sequuntw 

una///,"  is  the  universal  maxim  ;  the  distribution  is  by  the  forum  of  the  home; 
testacy,  or  intestacy,  is  according  to  the  law  of  the  domicile.  Stanley  v.  Bernes  ('■'> 
Hagg.  Ecc.  Rep.  373);  Groker  v.  Marquis  of  Hertford  (I  Moore's  P.C.  Case..  349); 
Price  v.  Dewhurst  (4  Myl.  and  Cr.  76):  Hare  v.  Nasmyth  (2  Add.  25).  Courts  of 
justice  will  receive  with  distrust  any  statement  that  the  municipal  law  of  a  foreign 
country  is  at  variance  with  the  universal  law  of  nations  on  the  question  id'  domicile. 
The  municipal  law  may  prescribe  specific  regulations  regarding  testamentary 
power,  without  interfering  with  or  encroaching  on  the  inherent  right  of  the  law  of 
nations  to  determine  the  question  of  domicile.  Testacy  i&  the  mere  creature  of 
municipal  law.  and  may  be  varied  in  every  country  in  the  world.  The  municipal 
law  of  England  regulates  and  decides  (iii  the  validity  of  testaments  and  the  execution 
of  testamentary  power.  Tatnall  v.  Hanhey  (2  Moore's  P.C.  Cases,  342).  There  is 
tin  reason  against  the  law  of  Frame  doing  the  same.  But  it  is  said  that  part  of 
such  municipal  law  is.  thai  a  rtranger,  though  domiciled  di  facto  in  France,  cannot 
make  a  Will  disposing  of  property  in  England  without  letters  of  authorization  from 
the  ( lovern-[355]-ment.  The  French  Tribunals  may  be  incompetent  to  deal  with  such 
a  Will,  because  they  have  no  jurisdiction  over  the  property,  but  that  does  not  affect 
the  domicile,  which  is  a  question  beyond  the  power,  as  1  apprehend,  of  the  municipal 
law.  or  a  foreign  Court,  to  deal  with,  except  according  to  the  law  of  nations.  Rut  the 
onus  of  proving  such  to  be  the  municipal  law  of  Frame  lies  on  the  other  side:  it  is  a 
fact  to  be  proved  in  evidence,  that  this  has  been  attempted  t<>  be  done  by  the  ci 
and  deposition  of  witnesses,  who  have  referred  as  part  of  their  evidence  to  writings 
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of  foreign  and  native  jurists  on  the  question.  But  admitting  the  application  of  all 
these,  they  go  only  to  show  what  the  municipal  law  of  France  is,  not  that  that  law  on 
the  general  question  of  domicile  is  in  antagonism  to  the  law  of  nations.  The  best 
evidence  of  the  variety  of  opinion  on  the  subject  in  France  is  to  be  found  from  the 
facl  thai  .Merlin,  one  of  the  most  eminent  of  modern  French  jurists,  has  changed  his 
opinion  no  less  than  three  times  upon  this  very  subject.  In  the  edition  of  1812  of 
his  works,  alluded  to  by  one  of  our  witnesses,  lie  modified  his  former  opinion  ;  while, 
in  that  of  1827,  he  says  the  French  municipal  law  lias  not  changed  the  law  of 
domicile  :  front  which  the  necessary  conclusion  is,  that  authorization  is  not  necessary 
to  the  testacy  of  a  foreigner  domiciled  in  France,  Merlin,  Rep.  deJur.,  Art.  "  Domicil  " 
(Paris  Edits.  1812  and  1827).  The  cases  brought  forward  by  us  all  tend  to  this 
conclusion.  In  the  case  of  Collier  v.  Rivaz  (2  Curt.  855),  the  conclusion  was  one  of 
fact,  not  of  law.  The  learned  Judge  introduced  a  distinction  between  a  domicile  of 
residence,  and  a  domicile  of  succession.  There  is  no  soundness  in  [356]  such  a 
distinction,  nor  is  there  any  authority  for  it.  This  case  is  the  necessary  result  of  that 
decision.  In  the  Baron  de  Mecklembourg's  case,  decided  by  the  Tribunal  of  the 
Seine,  on  the  14th  of  March,  1856,  and  reported  in  the  Gazette  des  Tribunaux,  of 
the  16th  of  the  same  month,  and  upon  appeal  (Le  Droit,  27th  July,  1856),  it  was  held 
that  a  "  foreigner  who  has  his  principal  establishment  in  France,  is  considered 
domiciled  in  France.  It  is,  therefore,  in  France,  that  his  succession  is  opened,  and 
the  French  tribunals  are  competent  to  decide  upon  the  difficulties  which  arise  on  the 
subject  of  the  succession.  It  is  not  material  that  the  de  cujus  was  not  authorized  to 
enjoy  these  French  civil  rights,  the  legal  enjoyment  of  these  rights  being  independent 
of  the  question  of  domicile."  Connolly  and  De  Olivarez's  cases,  besides  the  authorities 
we  have  already  cited,  all  go  to  the  same  conclusion.  There  is  no  necessity  for 
authorization  of  the  Government  to  enable  a  foreigner  to  be  testable;  the  laws  of 
France  do  not  attempt  to  alter  the  universal  law  of  nations  as  to  the  acquisition  of 
a  foreign  domicile  for  such  a  purpose.  The  13th  Article  of  the  Code  Napoleon  was 
enacted  as  a  matter  of  favour  to  encourage  foreigners  to  settle  in  France,  at  the 
time  when  the  droit  d'aubaine  was  in  full  vigour,  and  was  intended  to  relieve 
foreigners  from  the  disability  which  the  law  in  that  respect  imposed  upon  them.  But 
that  Article,  so  far  as  regards  testation,  has  become  valueless  since  the  law  of  the 
1-lth  of  July,  1819,  which  abrogated  the  droit  d'aubaine.  Merlin,  Rep.  de  Jut.,  Art. 
"  Domicil,'"  s.  13,  pp.  355-9,  lays  it  down  that  a  domicile  could  be  acquired  before 
tlie  passing  of  the  Code  Napoleon,  which  has  not  made  any  alteration. 

[357]  Their  Lordships'  judgment  was  reserved,  and  was  now  pronounced  by 

The  Bight  Hon.  Lord  Wensleydale  (May  9,  1857). — Their  Lordships  have  atten- 
tively considered  the  long  and  able  arguments,  which  were  addressed  to  them  by  the 
learned  Counsel  at  the  bar  for  several  days,  and  they  are  now  prepared  to  advise 
Her  Majesty  to  reverse  the  sentence  of  the  Judge  of  the  Prerogative  Court. 

The  principles  which  ought  to  govern  their  decision  are  few  and  clear. 

The  onus  of  proving  that  an  instrument  is  the  Will  of  the  alleged  Testator  lies 
on  the  party  propounding  it.  The  Bespondent  has  undoubtedly  established  a  prima 
facit  case  by  the  evidence  he  has  adduced  of  the  due  execution  of  the  Will.  The 
onus  pi-obandi,  then,  lies  upon  the  party  impeaching  the  Will,  to  show  that  it  ought 
not  to  be  admitted  to  proof. 

The  Appellant  alleges  that  the  supposed  Testatrix  was  at  the  time  of  her  death 
(for  that  is  the  material  date),  domiciled  elsewhere  than  in  England.  The  burden 
of  proof  of  that  fact  unquestionably  rests  upon  her.  She  must  establish  that  the 
alleged  Testatrix  had  lost  her  domicile  in  England  ;  and  if  it  is  proved  that  she 
abandoned  it  and  gained  another  elsewhere,  and  died  in  that  new  domicile,  the 
onus  probanda,  is  then  shifted,  and  it  lies  upon  the  party  propounding  the  Will  to 
prove  that  the  law  of  that  domicile  was  such  as  to  authorize  a  Will  in  that  form. 
If  he  fails  in  that  proof  the  Will  propounded  cannot  be  admitted  to  probate. 

That  the  law  of  the  Testator's  domicile  at  the  time  of  making  the  Will,  and  of 
the  death  of  the  Tes-[358]tator,  when  there  is  no  intermediate  change  of  domicile, 
must  govern  the  form  and  solemnities  of  the  instrument,  can  no  longer  be  ques- 
tioned. The  maxim  "  Mobttia  seqwmtwr  personam,"  has  long  prevailed,  and  what- 
ever the  origin  of  that  doctrine  may  be,  whether  it  was  derived  from  a  fictitious 
annexation  of  moveables  to  the  person,  or  from  an  enlarged  policy  growing  out  of 
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their  transitory  nature,  it  has  (as  Mr.  Justice  Story  observi  s)  bo  general  a  sanction 
among  all  civilized  nations  thai  it  may  now  be  treated  as  a  part  of  the  jus  gentium, 
Story,  "Conflict  of  Law-.'  sec.  380.  It  follows  from  tins  maxim  that  the  post- 
mortuary  distribution  of  the  effects  of  a  deceased  person  must  be  made  according  to 

the  law  of  his  domicile  at  the  time  of  his  death,  if  he  dies  without  a  Will;  and  it 
equally  seems  to  follow  that  if  the  law  of  that  country  allowed  him  to  make  a  Will, 
the  Will  must  be  in  the  form  ami  with  the  solemnities  which  that  law  required  ;  and 
it  was  so  decided  in  the  case  of  Stanley  v.  Bernes  (3  Hagg.  Ecc.  Reps.,  373),  which 
doctrine,  we  believe,  has  been  generally  approved,  Story,  "Conflict  of  Law-. 
468. 

It  is  not  of  importance  to  discuss  in  this  case,  whether  a  Will,  valid  at  the  time  of 
making  it  by  the  law  of  the  then  domicile  of  a  Testator,  would  lie  avoided  by  his 
acquiring  and  having  at  the  time  of  death  another  domicile,  according  to  which 
it  would  Le  invalid:  because  upon  the  facts  in  evidence  no  change  of  domicile  took 

place  between  the  tii >f  making  the  Will  and  the  time  of  death.     If  the  Testatrix 

was  domiciled  in  Fiance,  in  1853,  when  she  died,  the  evidence  shows  that  such 
domicile  had  commenced  in  1842.  Whatever  question  might  have  arisen,  if  the 
deceased  had  died  in  1842,  [359]  her  subsequent  residence  for  eleven  ve  a 

character  to  her  prior  residence,  and  proved  that  the  domicile  had  commenced  at 
that  time.  Nor  is  it  material,  for  the  same  reason,  to  consider  the  point  urged  by 
the  Queen's  Advocate,  that  by  the  7  Will.  IV.  and  1  Vict.,  c.  26,  sec.  20,  no  Will  can 
be  revoked  except  by  another  Will  or  Codicil,  or  by  its  destruction,  as  therein 
mentioned.  Their  Lordships,  however,  do  not  wish  to  intimate  any  doubt  thai 
law  of  the  domicile  at  the  time  of  the  death  is  the  governing  law  (see  Story,  "  Con- 
flict of  Laws,"  sec.  17-".).  nor  any  that  the  Statute.  7  Will.  IV.  and  1  Vict.,  c.  26, 
applies  only  to  Wills  of  those  persons  who  continue  to  have  an  English  domicile, 
and  are  consequently  regulated  by  the  English  law. 

Two  questions,  therefore,  are  to  Le  disposed  of  in  this  case:  — 

First,    lias  the  Appellant    proved  satisfactorily  that   the  deceased,   Madame   Cal- 
craft  or  Allegri,  died  domiciled  in  Italy,  or  in  France,  where  the  Appellant  all 
that  sin'  w  a  j  actually  then  domiciled   '. 

mdly.    Has  the  Respondent  established,  to  the  satisfaction  of  their  Lordships, 
that  by  the  municipal  law  of  the  domicile  at  the  time  of  death,  the  Will  propounded 

lid  .' 

We  proceed  to  consider  these  questions  in  their  ordi  r. 

A-  upon  the  first  of  them  their  Lordships  concur  with  the  learned  .Indue  of  the 
Prerogative  Court    in   the  conclusion  at  which  he  has  arrived,   it   is  nol  -  to 

enter  into  much  detail  of  the  facts  in  proof. 

The  deceased  was  the  daughter  of  an  officer  in  the  Fast  India  Company's  service, 
born  in  the  Fast  [360]  Indies,  in  1  795.  She  had.  therefore,  an  Anglo-Indian  domi- 
i  ile  of  origin.  General  Calcraft,  her  father,  returned  to  England  with  her  and  her 
sister  and  mother,  in  L805.  The  deceased  resided  with  him  as  part  of  his  family  till 
L825,  and  no  doubt  then  her  domicile  was  English.  She  left  her  father  in  1825  or 
L827,  and  travelled  with  her  governess  abroad,  and  went  into  Italy.  Ber  father 
died  in  1834,  and  her  sister  then  joined  her.  and  travelled  also  in  Italy  till  18 
when  Loth  sisters  removed  to  Paris,  lived  together  till  1840,  in  furnished  lodgings, 
then  in  hired  apartments  in  the  Boulevard  des  Capucines.  lill  the  death  of  the  sister, 
in  September,  1840.  She  renewed  from  time  to  time,  for  short  terms  of  years,  the 
has,,  of  those  apartments,  and  died  in  them,  without  ever  having  quitted  Paris,  in 
September,  L853. 

Whilst  she  was  in  Italy,  she  was  said  to  have  been  secretly  married  to 
an  Italian,  named  Allegri,  and  she  went  by  the  name  of  Allegri,  from 
1840  to  the  time  of  her  death.  But  there  was  no  proof  of  the  actual 
marriage.  It  appears  that  at  one  time  she  confessed  to  Freeman,  the  Re- 
spondent, that  she  was  not  married,  and  their  Lordships  agree  with  Sir  John 
Dodson,  that  the  supposed  domicile  in  Italy,  as  the  country  of  her  husband,  is 
entirely  out  of  the  question. 

The  only  matter  to  lie  considered  is,  whether  she  acquired  a  domicile  in  France. 
There  are  very  Btrong  circumstances  in  evidence  to  show  that  she  did.  These  are, 
her  residence  in  Paris  for  fiften  years,  without  any  business  or  occupation  in  that 
place,  and  without  ever  quitting  it  :  her  taking  her  apartments  on  leases,  and   fur- 
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nishing  them  herself :  her  occasional  declarations  that  she  would  never  return  to 
[361]  England,  and  that  she  wished  to  be  buried  near  her  sister  in  the  cemetery  of 
Pere  la  Chaise. 

It  is  of  no  weight,  in  opposition  to  these  facts,  that  her  fortune  was  principally 
in  the  English  funds  and  other  securities  here.  It  is,  indeed,  true,  that  her  not 
procuring  an  authorization  from  the  Government  to  fix  her  domicile  in  France, 
according  to  Article  13  of  the  Code  Napoleon,  hereafter  to  be  noticed,  and  perhaps 
also  the  "fact  of  making  her  Will  in  the  English  form,  are  some  evidence  that  she 
did  not  mean  to  abandon  her  English  domicile  ;  but  they  are  of  little  weight,  as  it 
is  highly  probable  that  she  knew  nothing  of  the  provisions  of  the  Code  Napoleon,  or 
of  the  necessity  of  making  the  Will  in  any  but  the  ordinary  English  form.  On  the 
whole,  their  Lordships  entirely  concur  with  the  learned  Judge  in  his  opinion  that 
the  deceased  was  domiciled,  according  to  the  law  of  nations,  at  Paris,  both  at  the  time 
of  her  death  and  the  time  of  making  her  Will,  if  that  is  at  all  material;  and  we 
think  it  is  not. 

This  domicile  being  established  in  evidence,  the  burden  is  thrown  on  the  Re- 
spondent to  prove  that  the  Will,  in  the  English  form,  is  sanctioned  by  the  municipal 
law  of  France.  He  must  show  upon  the  balance  of  the  conflicting  evidence  in  the 
cause,  that  the  Wills  of  persons,  so  domiciled,  in  that  form,  are  allowed  by  that  law. 

This  is  the  important  question,  and  the  only  one  of  any  difficulty  in  the  case. 

Much  evidence  was  produced  of  the  law  of  France  on  both  sides ;  the  viva  voce 
testimony  of  experts  in  the  science  and  practice  of  the  law,  vouching  and  referring 
to  the  Code  Napoleon  decrees,  and  to  known  treatises.  Some  of  those  last  have  been 
since  brought  [362]  forward  and  referred  to  without  objection  on  either  side,  and 
their  Lordships  have  to  decide  on  the  whole  of  this  (for  the  most  part)  very  un- 
satisfactory, confused,  and  conflicting  evidence,  whether  they  are  convinced  that 
this  Will,  executed  in  France  in  the  English  form,  is  valid. 

On  the  part  of  the  Respondent,  five  persons  practising  in  the  French  Courts, 
stating  themselves  to  be  experienced  in  the  law  of  France,  were  examined  :  on  the 
part  of  the  Appellant,  three.  It  is  to  be  lamented  that  from  the  very  nature  of  the 
case  we  cannot  satisfy  ourselves  by  the  personal  examinations  of  those  witnesses  as 
to  the  weight  due  to  each  of  them,  and  a  proper  sense  of  professional  delicacy  pre- 
cludes them  from  giving  evidence  as  to  the  merits  of  each  other.  We  are  compelled, 
therefore,  to  decide  the  disputed  question  with  inadequate  means  of  judging  of 
their  professional  eminence,  their  skill,  and  knowledge.  It  is  to  be  remarked, 
speaking  with  all  respect  to  those  gentlemen,  that  the  rule  of  international  law 
which  all  English  lawyers  consider  as  now  firmly  established,  namely,  that  the  form 
and  solemnities  of  the  testament  must  be  governed  by  the  law  of  the  domicile  of  the 
deceased,  does  not  appear  to  be  recognized,  or  at  least  borne  in  mind,  by  any  of 
them.  Nay.  in  Quartin's  case,  both  the  Cour  Royale  and  the  Cour  de  Cassation, 
expressly  decided  that  the  Will  must  be  in  the  form  and  with  the  solemnities  of  the 
place  where  it  is  made,  on  the  principle  that  "  locus  regit  actum  :  "  an  error  which 
is  ably  exposed  in  the  opinion  of  M.  Target  in  the  Duchess  of  Kingston's  case  (Coll. 
Jur.,  p.  323).  The  three  witnesses  called  for  the  Appellant.  Messrs.  Frignet,  Senard, 
and  Paillet.  all  maintain  the  same  doctrine. 

[363]  If  this  position  were  really  true,  the  case  of  the  Appellant  would  prevail, 
but  the  other  witnesses  do  not  maintain  the  same  doctrine.  Of  the  five  experts  ex- 
amined for  The  Respondent,  three,  Messrs.  Blanchet,  Hebert,  De  Vatismesnil,  all 
think  that  the  Will,  either  in  the  form  required  by  the  law  of  the  domicile  of  origin, 
or  the  place  where  the  party  dwells,  is  valid  ;  a  position  which,  by  English  lawyers, 
is  certainly  now  considered  to  be  exploded  since  the  case  of  Stanley  v.  Bernes  [3 
Hagg.  E.R.  373]. 

The  whole  of  these  five  experts  give  their  opinion  that  the  deceased  never  was 
domiciled  de  facto,  according  to  the  law  of  nations,  in  France,  upon  the  facts  stated 
in  the  case  In  that  respect  their  Lordships  have  already  intimated  that  they  enter- 
tain a  contrary  opinion,  and  that  circumstance,  although  it  is  quite  consistent  with 
their  being  right  in  their  opinion  of  the  law,  a  little  diminishes  the  reliance  to  be 
put  upon  it. 

These  five  witnesses  all  say,  some  less  decidedly  than  others,  that  to  gain  a  legal 
domicile  in  France  the  authorization  of  the  Emperor  was  necessary.      Some  admit 
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that  there  are  contrary  dicta  and  decisions.  The  other  three  experts,  those  examined 
on  behalf  of  the  Appellant,  give  their  opinion  thai  to  acquire  a  legal  domicile,  such 
as  will  cans,  the  succession  to  open  in  France,  the  Imperial  authorization  is  not 
necessary  (Frignet,  Senard,  and  Paillet),  bul  most  of  these  experte  also  admit  that 
it  is  a  disputed  quesl  ion. 

This  difference  between  the  learned  experts  arises  upon  the  construction  of  the 
loth  Article  of  tiie  Code  Napoleon,  upon  which  we  can  form  some  opinion  ourselves. 
It  is  to  this  effect  : — "  The  fo-[364]-reigner  who  shall  have  been  admitted  by  author- 
ization of  ill.-  Emperor  to  establish  his  domicile  in  France,  shall  enjoy  there  all  civil 
rights,  so  long  as  he  shall  continue  to  reside  there."  I'  is  said  that  the  rights  of 
testacy  and  succession  are  civil  rights,  and  that  a  domiciled  foreigner  cannot  enjoy 
those  rights  without  this  authorization.  Pothier,  in  his  treatise  "  De  la  Com- 
munaute." Pt.  I.  cap.  1.  art.  1.  classes  the  righl  of  testacy  and  succession  among  civil 
rights,  which  strangers  have  thoughl  nut  to  include  domicile,  and  contracts  among 
the  "droits  des  gens,"  which  strangers  have  thoughl  to  be  included;*  and  in  his 
"  Trade  des  Testaments,"  cap.  ."..  Bee.  1.  art.  1.  p.  309,  he  says: — "  Le  testament  ap- 
partient  au  droit  civil,  d'ou  il  suit  qu'il  n'y  a  que  ceux  qui  jouissent  des  droits  de 
citoyens  qui  puisseni  tester,'"  and.  tlierefore,  "  aubains  "  are  strangers  not  natur- 
alized, are  regularly  incapable  of  bequeathing  the  goods  they  have  in  France. 

The  affirmative  provision  that  every  foreigner  who  shall  be  authorized  to  fix 
his  domicile  in  France  shall  have  all  the  civil  rights,  though  it  does  not  explicitly  say 
so.  no  doubt  means  that  the  foreigner,  to  enjoy  [365]  all.  must  have  that  authoriza- 
tion ;  bul  it  <loes  not  follow  from  that  provision  alone  that  he  cannot  enjoy  any  one 
oi  in  ire  of  those  rights  without  it  ;  he  may  quite  consistently  with  that  Article 
have  the  power  of  testacy  and  the  power  of  leaving  his  succession  to  devolve  on  his 
family. 

Hut  assuming  that  the  13th  Article  prohibits  the  ex<  rcise  of  any  civil  right  to  one 
who  is  domiciled,  hut  has  not  an  authorization  from  the  Emperor,  and,  therefore, 
denies  the  righl  of  testacy  altogether,  what  is  the  consequence  .'  Is  it  that  the 
foreigner  cannot  make  any  Will  at  all  of  his  personal  goods,  wherever  situated,  or 
only  of  his  personal  goods  situated  in  France  ? 

If  the  former  is  to  he  considered  as  the  true  construction,  then  the  consequence  is 
that  a  stranger,  if  hi'  elects  to  domicile  himself  in,  and  dies  in,  France  without  author- 
ization, loses  his  power  of  making  a  Will  altogether,  and  his  effects  by  the  law  of 
nations  will  not  pass  under  his  Will,  according  to  the  rule  already  stated.  What 
rights  his  relatives  would  have  is  another  question. 

If  he  should  he  domiciled  in  a  country  where,  on  death,  by  law  all  his  effe< 
to  the  Sovereign  by  a  "droit  d'aubaine,"  more  extensive  than  that  of  old  France. 
which  applied  only  to  personal  effects  within  the  kingdom,  that  law  must  prevail,  and 
his  Will  would  he  of  no  validity,  and  his  relatives,  by  the  law  of  his  domicile  of 
origin,  would  lose  all  their  rights.  In  this  view  of  the  13th  Article,  this  Will  cannot 
he  admitted  to  probate. 

If  the  meaning  is,  a-  seems  probable  (see  Merlin,  hep.  de  Jur.,  Art.  "  Etranger," 
1 .  Ed.  1812),  I  hat  he  shall  have  no  power,  unless  so  authorized,  to  make  [366]  a 
Will  of  persona]  effects  situate  in  France,  hut  he  may  for  those  elsewhere,  still  his 
Will,  to  have  any  effect,  must  be  iu  the  form  and  with  the  solemnities  of  his  domi- 
cile, according  to  the  general  rule,  otherwise  it  cannot  hi'  admitted  to  proof,  and  the 
property  in  France  would  not  pass  by  it.  So  that  upon  any  construction  of  this  Art  icle, 


*  "  21.  Lorsque  dee  <-\  rangers,  quoique  non  naturalist's  ma  is  domicilies  en  France, 
sous  mi  ■  Coutume  qui  admei  la  communaute*  de  biens,  sans  qu'il  soit  besoin  de  la 
stipuler,  y  contracted  manage,  sans  passer  aucun  contral  de  mariage,  la  com- 
munaute legale  a  lieu  entre  ces  personnes.  II  est  vrai  'pie  ces  pers  sonl  pas 
capablee  du  droit  civil,  qui  n'a  etc  etabli  que  pour  lea  citoyens,  tel  que  le  droit  des 
mens,  des  successions,  du  retrail  lignager;  mais  dies  sonl  capables  de  ce  qui 
appartient  au  droit  dea  gens,  tellea  que  Bonl  toutes  les  conventions.  Or,  la  com- 
munaute legale  o'esl  fondee  que  Bur  une  convention  cue  les  personnes,  qui  contracted 
mariage,  sour  presumees  avoir  cue  d'etablir  entre  elles  une  communaute,  telle  que 
la  loi  de  leur  domicile  I'etablit,  de  laquelle  convention,  de  meme  que  de  toutes  les 
a  in  i  ■(                 tions,  le-  etrangers  sonl  capablee 
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on  the  assumption  that  the  power  of  making  a  Will  is  one  of  the  civil  rights  on  which 
it  operates,  the  Will  in  question  is  not  valid. 

There  seems  strong  ground  to  contend  that  the  restraint  upon  the-  power  of 
testacy,  and  of  the  right  of  devolving  personal  effects  upon  relatives,  is  done  away 
with  altogether  by  subsequent  legislation.  By  the  law  of  the  14th  of  July,  1819, 
foreigners  are  entitled  to  succeed,  and  to  dispose  and  receive  in  the  same  way  as 
French  subjects  in  all  the  extent  of  the  kingdom.  If  a  stranger  can  dispose  of  his 
personal  property  in  France,  or  anywhere  else  by  Will,  why  should  he  be  the  less 
able  to  do  it,  because  he  is  domiciled  in  France  I 

Be  that  as  it  may,  if  the  power  of  testacy  is  still  restrained  by  the  13th  Article 
of  the  Code  Napoleon,  and  if  the  only  effect  of  that  Article  is.  that  a  foreigner  may  be 
legally  domiciled,  but  yet  not  enjoy  the  civil  right  of  making  a  Will,  this  Will  ought 
not  to  be  admitted  to  proof. 

But  it  is  then  contended  on  the  part  of  the  Respondent,  that  by  the  law  of  France 
no  domicile,  for  any  purpose  whatever,  can  he  obtained  there  except  by  the  previous 
authorization  of  the  Government.  The  witnesses  differ  on  this  point,  and  it  will  be 
proper  to  take  a  short  review  of  the  decided  cases  and  the  principal  text  authorities 
cited  at  the  bar  on  both  sides,  and  it  will  be  found  that  they,  on  the  whole,  [367]  con- 
firm the  opinion  that  a  domicile  which  regulates  the  succession  may  be  obtained 
without  such  authorization. 

And  first  let  us  examine  the  decided  cases.  These  decisions  are  not  treated 
with  the  same  respect,  and  are  not  of  so  much  authority  in  France,  as  the  decisions 
of  English  Courts  are  in  England.  By  one  gentleman,  Marie,  there  is  said  to  be 
an  adage  that  "  the  decrees  are  good  for  those  who  obtain  them,"  and  it  is  said  that 
considerations  of  equity  prevail  too  often  in  the  decisions  of  the  French  Courts, 
and  that  they  often  vary.  But  we  must  consider  these  decisions,  pronounced  by 
sworn  Judges,  under  their  judicial  responsibility,  as  of  more  weight  than  the 
opinions  of  Advocate  witnesses,  or  even  than  some  text  writers.  Of  these  decisions, 
part  are  inapplicable,  as  they  relate,  not  to  testacy  or  succession,  but  to  civil 
rights,  clearly  such,  which  strangers,  and  even  domiciled  strangers,  are  not  entitled 
to,  unless  they  have  the  required  authorization  (such  as  the  right  to  be  free  from 
personal  arrest),  D'Abaunza's  case,  the  case  of  the  Princess  Poniatowska,  and  in 
Sirey,  1811,  fol.  155,  Dreumler's;  some  relate  to  rights  of  action  in  French  Courts, 
as  the  case  of  Rowland  and  sons,  (Sirey,  1844,  p.  756,  ib.  1848,  p.  417),  and  Kirby 
and  others'  case  (Sirey,  1853,  p.  714),  to  which  the  mere  domicile  can  give  no  right 
unless  the  authorization  of  Government  be  added ;  others,  part  of  the  cases  cited, 
relate  to  contracts  which  belong  to  the  droit  des  gens,  which  are  impliedly  governed 
by  the  law  of  the  place  of  residence,  independently  of  domicile,  such  as  Lloyd's 
case,  Breul's  case,  where  domiciled  foreigners  were  held  bound  by  an  implied 
contract,  to  have  a  commwiaute  des  biens,  upon  the  principle  that  the  contracts  of 
residents  are  impliedly  made  according  to  the  usage  of  the  place  where  they  reside. 
The  [368]  case  of  D'Herwas  is  upon  a  question  of  contract.  None  of  these  cases 
have  any  bearing  on  the  present.  Those  which  have,  are  cases  where  the  succession 
is  held  to  l>e  regulated  by  the  domicile  of  the  deceased,  though  such  domicile  was 
unauthorized  by  the  Government. 

The  first  is  De  Olivarez,  in  which  it  was  expressly  decided  in  1854,  by  the  Civil 
tribunal  of  Bordeaux,  that  a  foreigner  may  acquire  a  domicile,  without  the 
authorization  of  the  Government,  so  as  to  regulate  the  succession ;  that  the  question 
of  domicile  belongs  to  the  law  of  nations,  and  the  succession  is  regulated  by  it  ; 
and  that  the  13th  Article  of  the  Code  Napoleon  did  not  apply  to  such  a  case.  There 
was  an  appeal  to  the  Cour  Imperiale,  who  expressly  decided  the  same  way,  and  that 
the  13th  Article,  requiring  the  Emperor's  authorization,  applied  only  to  the  ac- 
quisition of  civil  rights,  and  did  not  prevent  the  acquisition  of  a  domicile  by  a 
foreigner,  so  as  to  regulate  his  succession. 

The  only  observation  to  be  made  against  the  authority  of  this  case  is,  that  the 
parties  consented  to  the  Court  winding  up  the  account,  and  that  the  personality 
should  be  governed  by  the  law  of  domicile,  which  the  Court  observed  is  the  con- 
sequence of  a  principle  generally  inculcated  by  almost  every  author  and  admitted 
in  law.  We  do  not  think  that  this  consent  weakens  the  authority  of  that  decree. 
In  this  decision  the  previous  authority  of  a  decision  at  Riom,  in  1835,  is  cited.     It 
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was  Onslow's  case  (Dalloz,  1836,  -.  .">7).  Onslow,  the  deceased,  bad  established 
himself  in  France,  before  the  7th  of  April.  17!H),  ami  before  'lie  promulgation  of 
the  Code  Napoleon,  and  was  entitled  to  the  exercise  of  civil  rights  by  virtue  of  that 
law,  and,  therefore,  the  L3th  Article  [369]  did  Dot  deprive  him  of  them;  but  t lie 
Court  expressly  decided  thai  he  might  be  domiciled  notwithstanding  the  13th 
Article,  and  thai  the  authorization  of  Government  was  not  necessary  to  a  domicile 
which  regulated  the  law  of  succession. 

The  next  case  cited  was  thai  of  the  Baron  de  Mecklembourg,  decided  first  by  the 
Tribunal  of  the  Seine,  and  afterwards  by  the  Imperial  Court  of  Paris  (Le  Droit, 
•_'7rh  .Inly.  1856).  The  Court  of  First  Instance  at  Paris  determined  that,  though  he 
had  never  had  the  authorization  of  the  Government  to  enjoy  civil  rights,  yet  the 
legal  enjoyment  of  those  rights  was  independent  of  domicile,  and  the  deceased  being 
domiciled  at   Paris,  his  succession  opened  there.     The  Imperial  Court  this 

judgment,  on  the  ground  that  the  deceased  had  never  abandoned  his  domic:!,  of 
origin,   and  that   all   his   heirs   were   foreigners;   and   the  Court    appe:  tave 

mentioned  the  want  of  an  application  for  an  authorization  to  establish  his  doi 
in  Frame,  as  evidence  thai  he  never  meant  to  acquire  one  there;  no  more.  Ii 
not  Bay  that  the  wani  of  authorization  at  once  put  an  end  to  the  right  of  domicile. 

In  Lynch's  case  (Sirey,  L851,  2,  7:»l).  the  fad  of  Lynch  not  being  domiciled  in 
France  at  the  time  of  his  death,  hut  in  Ireland,  is  the  ground  of  the  decision. 
Whether  the  fact  of  his  qoI  having  ever  obtained  authority  to  establish  his  dom 
is  used  as  evidence  of  having  no  intention  to  acquire  one.  or  that  he  had  no 
domicile  for  the  want  of  it,  is  difficult  to  decide.  The  case  cannot,  at  all  events, 
be  considered   as   contrary  to   that    of  De  Olivarez. 

The  case  of  Connolly  was  also  cited;  it  occurred  in  1853.  It  is  reported  by  the 
name  of  De  Vim,  v.  Routiedge,  in  Sirey's  Reports,  L852,  ami  has  been  [370]  re- 
ferred to  on  both  sides  at  the  liar.  It  involves  other  points  besides  that  of  the 
validity  of  the  Will.      Madame  de  Veine,  a   natural  daughter  of  the  Tesl  ited 

the  legatees  before  the  Civil  Tribunal  of  Fontainebleau,  to  set  aside  the  Will,  as 
being  void  according  to  the  law  of  Frame,  and  to  have  her  share  of  ii  -ion. 

That  tribunal  decided  that  Madame  de  Veine  had  not  established  her  case  as  a 
legitimate  daughter,  and  that  the  Testator  having  an  English  domicile,  the  Will  was 
valid.  On  appeal  the  Superior  Court  reversed  this  decision.  It  seems  that  the 
Court  held  that  the  Testator  was  domiciled  in  France  (though  it  is  never  stated 
that  he  obtained  the  authorization  of  the  Emperor);  that  his  succession  opened 
there;  that  his  natural  daughter  was  legally  recognized  by  him,  and.  being  a 
Frenchwoman  by  marriage,  had  a  right  to  claim  a  part  of  the  succession  ;  and  the 
Will  being  invalid  by  the  French  law,  nol  being  in  the  proper  form,  Madame  de  Veine 
was  entitled  to  recover  in  her  suit.  The  Court  add  (incorrectly,  as  has  bee;  aaid 
before),  that  the  form  of  the  Will  must  be  regulated  by  the  law  of  the  place  where  it 
is  made. 

Upon  a  review  of  these  decisions  upon  the  material  question  in  this  case,  the 
effect  of  a  domicile  by  the  law  of  nations  upon  the  law  of  SUCC<  -don.  it  is  clear  that 
the  great  weight  of  authority  is  in  favour  of  the  position,  that  the  authorization  of 
the  Emperor  is  not  necessary  in  order  to  establish  a  domicile  for  the  purp< 
There  is  no  one  decision  that  it  is  necessary,  for  it  is  by  no  means  (dear  that  Lynch's 
case  so  decides,  and  the  case  of  Olivarez  and  the  principles  laid  down  in  the  other 
clearly  support  the  opposite  doctrine. 

It  remains  for  their  Lordships  to  observe  on  the  [371]  text-writers  referred  to  on 
both   sides.     The   authority   of    Merlin    has   been    cited    on    the    interpretation    of 
Article   13  of  the  Code  Napoleon.     It   was  referred  to  in  the  case  of  the  Prii 
PoniatowE  laying  down  the  proposition  that   no  domicile  could  be  at  \w 

without  the  authorization  of  Government,  Sirey,  1811,  p.  553;  Merlin.  I:< , 
"Domicile,"   Ed.    1824,  a.    13,   pp.    16,    IT;   Repertoire,   Ed.    1812;  "  Etran,      ."  s. 
11,  Ed.  1824  ;  Art.  "  Etranger"  s.   I,  No.  6,  p.  531  ;  where  he  lays  down  I 
position,  against   the  proposition  of  M.  Proundhon.     In  the  edition  ot  'ins 

article  has  been  rewritten,  and  a  perfectly  different  view  of  the  law  taken.  The 
question  Merlin  considers  is,  whether  authorization  is  necessary  to  gain  a  domicile. 
He  says  it   was  universally  allowed  to  be  unnecessary  before   the  I  il      lb- 

discusses  the  question  for  what   purposes  it   was  rendered  necessary  >de. 
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Certainly,  he  says,  to  enjoy  the  civil  rights  reserved  to  Frenchmen.  He  could  not 
sue  other  strangers,  not  domiciled,  upon  contracts  made  with  them  in  France  or 
abroad,  for  he  could  not  claim  any  privilege  of  exemption  from  the  rule  "  actio 
sequitur  forum  rei,"  It  is  not  required  to  render  him  liable  to  be  sued  in  his 
domicile  in  France.  It  is  not  required  in  the  computation  of  ten  years,  rendered 
necessary  to  obtain  naturalization.  He  concludes  that  the  Code  has  not  changed 
the  nature  of  the  domicile  at  all.  He  refers  to  the  avis  of  the  Cornell  d'Etat  of  the 
18th  Prairial,  An.  xi.,  which  was,  that  in  every  case  where  a  stranger  wishes  to 
establish  himself  in  France,  he  is  in  all  cases  bound  to  obtain  the  permission  of  the 
Government,  and  that  these  permissions  being,  according  to  circumstances,  subject 
to  modifications,  and  even  revocations,  cannot  be  determined  by  general  rules. 

[372]  Merlin  says,  that  this  opinion  was  given  in  answer  to  a  question  to  the 
Conseil  d'Etat,  whether  the  authorization  by  the  13th  Article,  giving  the  foreigner 
the  power  to  acquire  all  civil  rights,  also  gives  the  power  of  obtaining  by  Article 
3  of  the  Acte  Constitutionnel,  Frimaire,  An.  vii.,  the  rights  of  a  French  citizen ; 
and  he  says,  the  answer  is  to  be  understood  according  to  the  subject-matter,  namely, 
the  question  put  to  them,  and  that  the  expression  "  en  tons  cas  "  refers  to  the  cases 
the  subject  of  the  inquiry.  And  besides,  he  says  that  this  opinion  was  never 
inserted  in  the  Bulletin  of  Laws,  and  did  not  bind  the  Courts  of  Justice,  and  was 
merely  meant  to  govern  the  conduct  of  the  Minister  of  the  Interior  with  respect  to 
foreigners  who,  having  lived  ten  years  in  France,  wished  to  be  recognized  as 
citizens ;  and  he  concludes  by  stating  it  as  his  opinion,  that  a  foreigner  who  estab- 
lishes his  domicile  in  France  without  the  permission  of  the  Government,  submits 
himself  by  that  act  alone  to  the  jurisdiction  of  the  French  tribunals,  acquiring  by 
that  act  alone  the  power  to  marry  in  the  place  which  he  chooses  for  his  habitual 
residence,  and  determines  by  that  act  alone  the  competence  of  the  Judge  who,  after 
his  death,  takes  cognizance  of  his  succession  that  he  leaves  in  France.  This  latest 
opinion  of  Merlin  seems  to  be  fully  warranted  by  the  reasons  he  gives,  and  to  be 
perfectly  satisfactory. 

The  statement  of  Legat,  "  Code  des  Etrangers,"  pp.  287,  288,  founded  on  the 
construction  of  the  same  arret  of  the  Conseil  d'Etat,  that  a  stranger,  unless 
authorized,  cannot  have  a  domicile,  appears  not  to  be  maintainable ;  nor  the  same 
statement  by  Demangeat,  "  Eistoire  de  la  Condition  Ci/viZe  des  Etrangers  en 
France,"  p.  369. 

A  passage  was  referred  to  in  Zachariae,  "  Cours  de  [373]  Droit  Civil,"  Pt.  I. 
ch.  vi.  p.  280,  "  That  the  establishment  by  a  stranger  of  his  domicile  in  France, 
with  the  authorization  of  the  Government,  has  the  effect  of  submitting  his  suc- 
cession mob  Hie  re  to  the  application  of  the  French  law."  Of  that  there  is  no  doubt, 
but  it  does  not  follow  that  it  is  not  true,  if  he  is  domiciled  without  it.  In  the  same 
treatise  (p.  278),  referring  to  a  prior  note  (262),  jt  is  said  that  a  stranger  requires 
the  same  authorization  to  establish  his  domicile  in  France  as  to  enjoy  civil  rights. 
He  states  that  this  opinion  is  corroborated  by  the  avis  of  the  Conseil  d'Etat,  18-20, 
Prairial,  An.  xi.,  importing  that  in  every  case  where  a  stranger  wishes  to  establish 
himself  in  France,  he  is  bound  to  obtain  the  authorization  of  Government. 

The  satisfactory  explanation  given  by  Merlin,  above  referred  to,  does  away 
with  the  authority  of  that  opinion  of  the  Council  of  State,  and  shows  that  no 
reliance  can  be  placed  on  this  opinion  of  Zachariae. 

Troplong,  in  his  "  Commentary "  (Sur  la  Const  rainte  par  Corps,  sect,  596), 
inquires  who  is  a  stranger  domiciled  in  France,  and  says,  that  the  13th  Article  of 
the  Code  gives  the  answer: — "He  who  has  received  the  authorization  of  the  King 
to  fix  his  domicile  there,  and  by  that  right  enjoys  civil  rights."  He  is  speaking 
of  the  liability  to  arrest,  constraint^  par  corps,  and  of  that  there  is  no  question;  it 
has  no  bearing  on  this  ease. 

On  the  whole,  then,  on  a  review  of  all  this  evidence  of  the  law  of  France,  their 
Lordships  are  clearly  of  opinion,  that  it  is  not  established,  that  for  the  purpose  of 
having  a  domicile  which  would  regulate  the  succession,  any  authorization  of  the 
Emperor  was  necessary;  that  a  legal  domicile  for  this  purpose  was  clearly  [374] 
proved,  and  that  consequently,  if  the  Testatrix  had  a  power  to  make  a  Will  at  all, 
the  Will  in  this  form  was  invalid. 

There   are   still   two   English    eases   to   be   noticed.     The   Respondent   relies   on 
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Collier  v.  Eivaz  (2  Curteis,  855),  in  which  Sir  Berberl  Jenner  Fusl  decided  that  on 
the  evidence   before   him,   an   Englishman    domiciled    in    Belgium,   by   the  law   of 
nations,  bul   no!   authorized  by  the  Government,  according  to  the   13th  An  i< ■!■ 
the  Civil  Code  of  France,  in  force  there,  might  make  a  Will  in  the  English  form. 
The  case  was  nol   regularly  contested,  which  makes  it  of  less  authority.     It  was  a 
mere  question  on  the  parole  evidence  of  the  Belgian  law,  which  was  very  short  and 
unsatisfactory.       Their    Lordships   have   referred    to   the   depositions,    and   doubl 
whether  the  learned  .Indue  was  warranted  by  the  evidence  contained  in  them  in 
coming  to  the  conclusion  which  he  did.     In  this  case  the  evidence  on  both  sid< 
very  full,  and  leads  to  a  different   conclusion.     <Mi  the  other  band,  there  may  be 
cited  for  the  Appellant   the  case  of  Anderson  \.  Lanev/uUU   (9  Moore's  P.C.  Ca 
225),  where  the  Judicial  Committee  decided  thai  a  domicile  was  acquired  in  France, 
though  the  deceased  had  nut  complied  with  the  13th  Article  of  the  Code  Napolei 
and  that  objection  was  distinctly  taken  ([9  Moo.  P.C]  p.  ">.'>G).     That  point,  how- 
ever, docs  iidi  appear  to  have  been  much  considered. 

Their  Lordships  are  of  opinion,  thai  the  judgmenl  of  the  learned  Judge  of  the 
Prerogative  Court  was  unsupported  by  the  evidence,  and  will  advise  Her  Majesty 
to   reverse   it.  and   recall   the   probate.     Under  all  the  circumstances  of  this  ■ 
their  Lordships  will  direct  the  whole  co-is  of  these  proceedings  to  be  paid  out  of 
j1  ate. 

[Mews'  Dig.  tit.  WILL;  II.  Testamentary  Instruments,  etc.  ;  b.  Foreign  and 
Colonial.  S.C.  below,  1  Drane  192.  <>n  point  (i.)  as  to  domicil,  discussed  in 
Pepin  v.  Bruyere,  1900,  69  L.I.  Ch.  730 j  and  see  Bloxcum  v.  Favre,  1883,  8 
P.D.  103;  (ii.)  as  to  foreign  law,  followed  in  Concha  v.  Murrieta-,  1889,  40  Ch. 
1).  550.] 


[375]  ON  APPEAL  FROM  THE  SUPREME  COURT  AT  BOMBAY. 

ARDASEER  CURSETJEE,— Appellant;  PEROZEBOYE,— Respondent  *  [April    12 

and  13,  1856]. 

The  Bombay  Charter  of  Justice  (December,  1823)  gives  the  Supreme  Court 
"full  power  and  authority  to  administer  and  execute,  within  and  through- 
out the  Town  and  Island  of  Bombay,  and  the  limits  thereof,  and  the  factories 
subordinate  thereto,  etc.,  upon  all  persons  so  described  and  distinguished 
by  the  appellation  of  British  subjects,  as  aforesaid,  there  residing,  the 
Ecclesiastical  law,  as  the  same  is  now  used  and  exeri  ised  in  the  Diocese  of 
London,  in  Creat  Britain,  so  far  as  the  circumstances  and  occasion  of  the 
said  Town,   Island,  territories,  and  people  shall  admit    and  require." 

Suit  on  the  Ecclesiastical  side  of  the  Supreme  ('nun  at  Bombay  by  wife  against 

husband  for  restitution  of  conjugal  rights  and   for  maintenance.     Protesl 

by  the  husband,  that  the  parties  were  Parsees  professing  the  religion  of  that 

.  and  that    the  Court    had  no  jurisdiction  to  administer  towards  them  the 

Ecclesiastical    law    as    at    the   date   of    the   Charter    was    Used    and    exercised    in 

the  Diocese  of  London.  Upon  appeal.  Held:  (reversing  the  judgment  of  the 
Court  below,  and  maintaining  the  protest )  t hat  the  Supreme  Court  of  Bombay, 
on  its  Ecclesiastical  side,  had  no  jurisdiction  to  entertain  such  a  suit,  as 
there  existed  such  a  difference  between  the  duties  and  obligations  of  a 
matrimonial  union  among  Parsees  from  thai  of  Christians,  thai  the  Court, 
if  it  made  a  decree,  had  no  means  of  enforcing  it.  except  according  to  the 
principles  governing  the  matrimonial  law  in  Doctors'  Commons,  which  were 

in   such    a    case    incompatible    with    the    laws   and    CU8tomS   of    Parsees   (10    Moo. 

P.C.  118]. 
Quaere:    Whether,   in  such  circumstances,  the  Supreme  Court   can.  on   its  civil 

side,    give    relief    to    the    wife.'    [  I  II    MOO.     P.C.     119]. 

*  Present  :  The  Righl  Hon.  Dr.  Lushington,  the  Righl  Hon.  T.  Pemberton  Leigh, 

the  Right  Hon.  Sir  Edward  Ryan,  and  the  Righl   Hon.  Sir  Lawrence  Peel. 
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In  this  case  the  appeal  was  brought  from  a  judgment  of  the  Supreme  Court  at 
Bombay,  which  over-[376]-ruled  a  protest  entered  by  the  Appellant  against  the 
competency  of  that  Court  to  entertain  a  suit  instituted  against  him  by  the  Respon- 
dent, his  wife,  for  restitution  of  conjugal  rights.  The  Appellant  and  Respondent 
were  Parsees,  and  natives  of  the  Island  of  Bombay. 

On  the  7th  of  November,  1853,  the  Respondent  filed  a  libel  against  the  Appel- 
lant on  the  Ecclesiastical  Side  of  the  Supreme  Court  of  Bombay,  pleading,  first, 
that  in  the  month  of  May,  1830,  a  marriage  according  to  the  laws  and  uses  among 
Parsees,  and  agreeably  "to  the  rites  and  ceremonies  of  the  Parsees'  religion,  was 
duly  had  and  solemnized  between  the  Respondent  and  the  Appellant,  the  Respon- 
dent being  a  daughter  of  Framjee  Cowasjee  Banajee  of  Bombay,  Parsee  merchant 
and  inhabitant,  deceased,  and  the  Appellant  the  son  of  Cursetjee  Ardaseer,  late  of 
Bombay,  a  Parsee  merchant  and  inhabitant,  also  deceased.  Secondly,  that  after 
the  celebration  of  the  marriage,  the  Respondent,  by  reason  of  her  tender  years, 
continued  to  live  and  reside  with  and  under  the  protection  of  her  father,  and 
separate  and  apart  from  her  husband,  until  the  month  of  February,  1833,  when 
the  Respondent,  having  attained  the  age  of  puberty,  quitted  her  father's  roof,  and 
she  and  her  [377]  husband  then  came  together,  and  the  marriage  was  then  con- 
summated between  them.  Thirdly,  that  some  time  in  the  course  of  the  year  1835, 
the  Respondent  paid  a  visit  to  her  father,  with  the  consent  and  approbation  of  her 
husband,  and  while  on  such  visit  was  taken  seriously  ill,  when  she  was  visited  by 
her  husband,  and  was  treated  by  him  with  conjugal  kindness,  and  that,  on  her 
recovery  from  her  illness,  she  returned  to  the  house  of  her  husband,  and  was 
received  and  treated  by  him  then  as  his  lawful  wife;  but  that  after  a  short  residence 
and  cohabitation  with  him,  the  Respondent,  with  the  consent  of  her  husband,  paid 
another  visit  to  her  father,  with  the  intention  of  returning  to  her  husband  when 
requested  by  him  so  to  do,  and  that  the  Appellant,  while  his  wife  was  on  such  last- 
mentioned  visit  to  her  father,  having  neglected  to  invite  her  back  to  his  house 
for  a  considerable  period  of  time,  and  the  Respondent  being  desirous  of  returning 
to  her  husband,  her  father  requested  him  to  send  for  his  wife,  which  he  refused  or 
neglected  to  do;  that  subsequently,  the  Respondent,  through  her  relations  and 
friends,  applied  to  her  husband  to  the  like  effect,  and  that  especially  her  father,  on 
the  3rd  of  July,  1843,  wrote  to  the  Appellant's  father  a  letter,  in  which  he  desired 
and  requested  him  to  endeavour  to  induce  the  Appellant  to  receive  back  his  wife, 
but  that  he  refused  to  comply  with  his  request  ;  that  the  Respondent,  on  the  3rd 
of  July,  1843,  proceeded  to  the  house  of  her  husband,  but  after  a  short  stay  there 
was  obliged  to  quit  it  from  his  violent  conduct  and  demeanour  towards  her,  he 
refusing  to  permit  her  to  remain  in  his  house  and  forcibly  expelling  her  from  the 
same.  Fourthly,  that  the  Respondent,  during  the  lifetime  and  [378]  up  to  the  time 
of  the  death  of  her  father,  continued  to  live  in  his  house  in  consequence  of  the 
continued  refusal  of  her  husband  to  take  her  back  and  maintain  her, 
and  was  maintained  and  supported  by  and  at  the  expense  of  her  father. 
Fifthly,  that  since  the  death  of  her  father,  which  took  place  on  the 
12th  of  February,  1851,  the  Appellant  had  refused  to  receive  the  Re- 
spondent, or  to  allow  her  any  maintenance,  and  that  she  had  been  obliged  to 
support  and  supply  herself  with  the  necessaries  of  life,  by  the  sale  from  time  to  time 
of  her  jewels  and  furniture,  and  by  the  occasional  assistance  of  her  friends,  and 
had  frequently  been  in  great  distress  for  want  of  money  to  pay  her  monthly  bills- 
for  rent  and  the  other  necessaries  of  life,  and  had  been  obliged  to  contract  debts 
on  such  account  to  a  large  amount,  and  was,  and  had  been  for  some  time  past,  in 
very  needy  and  destitute  circumstances,  and  without  the  means  of  providing  herself 
witli  the  necessaries  of  life.  Sixthly,  that  since  the  death  of  her  father,  the  Appel- 
lant, though  he  had  never  been  divorced  from  the  Respondent,  went  through  the 
form  and  ceremony  of  a  second  marriage  with  one  Bhiccoyjee,  a  daughter  of  one 
Dorabjee  Dadabhoy,  of  Bombay,  Parsee  inhabitant,  and  had  for  some  years  past 
been  and  was  then  living  with  her  as  man  and  wife,  and  had  had  several  children 
by  her,  and  had  repudiated  the  Respondent,  his  lawful  wife,  without  any  just 
cause;  and  the  libel  prayed  that  the  Respondent's  husband  might  be  ordered  to 
take  back  his  wife,  and  treat  her  with  conjugal  kindness,  or,  if  the  Appellant  should 
not  consent,  to  pay  her  Rs.  1000  per  month  for  the  period  of  her  natural  life,  or  a 
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suitable  maintenance  for  her,  together  with  the  arrears  of  such  maintenance  [379] 
from  the  3rd  of  July,  1843;  and  thai  an  account  might  betaken,  under  the  directions 
of  the  Court,  of  the  Appellant's  property,  moveable  and  immoveable,  as  well  as  that 
embarked  in  his  trade  or  business,  together  with  the  profits  thereof,  and  thai  Buch 
suitable  maintenance  might  be  mad.'  to  the  Respondent  thereout,  as  the  Court  should, 
under  all  the  circumstances  of  the  case,  declare  the  Respondent  as  the  lawful  wife 
of  the  Appellant,  enl  it  led  to. 

The  Appellant  filed  a  protest  against  the  competency  of  the  Court  to  entertain 
the  suit,  alleging  that  the  Respondent  and  the  Appellanl  were  respectively  born  in 
the  Island  of  Bombay,  and  were  Parsees,  professing  the  religion  of  Zoroaster,  com- 
monly called  the  Parsee  religion,  and  were  respectively  descended  from  the  race  of 
Parsees  inhabiting  Goozerat  in  India,  and  were  not  respectively  descended  from 
Parsees  born  or  residing  within  any  of  Eer  Majesty's  dominions  other  than  the 
territories  under  the  government  of  the  East  India  Company  in  India,  and  were  not 
respectively  persons  who.  prior  to  the  date  of  the  Letters  Patenl  establishing  the 
Court,  had  been  described  or  distinguished  in  the  Royal  Charters  of  Justice  for 
Bombay  by  the  appellation  of  "British  subjects,"  and  that  the  Court  was  incom- 
petent to  take  cognizance  of  or  proceed  in  the  suit,  or  to  administer  towards  and 
upon  the  Promovent  or  Impugnant  the  Ecclesiastical  Law,  as  the  same,  at  the  date 
of  the  Letters  Pal  nl  establishing  the  Court,  was  used  and  exercised  in  the  Dio 
of  London  in  ( rreat  Britain. 

The  protest  was  argued  on  the  9th  of  January.  1854,  and  on  the  5th  of  July 
following,  the  Chief  Justice,  Sir  William  Yardley,  and  Sir  Charles  Jackson.  [380] 
the  Puisne  Judge,  disagreeing  in  opinion,  delivered  their  judgments,  seriatim. 

The  judgment  of  Sir  William  Yardley.  the  Chief  Justice,  certified  and  returned 
by  him  to  the  Privy  Council,  as  containing  the  reasons  for  his  judgment,  after 
setting  forth  the  pleadings,  proceeded  thus:  "The  question  which  is  raised  by  this 
protest  is,  whether  the  Court  has  Ecclesiastical  jurisdiction  in  matters  relating  to 
the  marriage  state  over  persons  of  the  Parsee  religion,  who  are  natives  and  in- 
habitants of  the  Town  and  Island  of  Bombay.  If  the  Court  has  such  jurisdiction, 
this  protest  must  be  overruled;  if  not.  it  must  be  allowed.  At  the  lime  this 
came  on  for  argument,  I  entertained,  and  I  confess  I  still  entertain,  great  doubt 
whether  the  Impugnant  ought  to  be  allowed  again  to  raise  this  question  by  protest. 
inasmuch  as  in  the  year  IS}:'.,  when  a  suit  precisely  similar  to  the  present  was 
instituted  against  him  by  the  same  Promovent,  he  then  put  in  the  same  protest, 
which,  after  Bolem-n  argument,  was  overruled  in  an  elaborate  and  careful  judg- 
ment by  Sir  Erskine  Perry,  then  I'uisne  Judge  of  the  Court  ;  the  Chief  Justice,  who 
had  been  prevented  by  illness  from  hearing  the  argument,  fully  concurring  in  the 
conclusion  that  the  Ecclesiastical  jurisdiction  did  extend  to  Parsees,  as  appears  by 
B  full  report  recently  published  by  Sir  Erskine  Perry  in  his  collect  ion  of  Oriental 
Cases,  and  iliat  decision  has  been  followed  iii  at  least  one  other  case,  which  is  also 
reported  in  the  samw  volume.  Buehavoye  v.  Merwanjet  Nas&erwunjee.  (Perry's 
'Oriental  Cases,'  73.)  However,  as  this  is  an  important  question  of  jurisdiction, 
■  lei  the  former  decision  does  not  seem  to  have  been  acted  on  by  the  I'roinovent  in 
ihis  case,  [381]  and  as  my  learned  brother  dissents  from  that  judgment,  I  have 
thought  it  better  not  to  content  myself  by  merely  referring  to  the  former  judgment, 
hut  to  e\amine  afresh  the  arguments  which  have  been  adduced  on  both  sides  of 
the  question  :  hut  in  s(,  doing  it  is  not  my  intention  to  travel  over  the  same  ground 
traversed  by  Sir  Erskine  Perry  in  his  judgment,  hut  to  consider  a  few  points  in  the 
argument  which  have  been  adverted  to  either  not  at  all,  or  not  so  fully  as  th  ir 
bearing  on  the  question  seems  to  demand.  The  Act,  1  Geo.  IV.,  c.  71,  under  the 
immediat  authority  of  which  the  Charter  establishing  this  Court  was  granted, 
after  reciting  that  it  might  be  expedient  for  the  better  administration  of  justice  in 
Bombay,  that  a  Supreme  Court  of  Judicature  should  be  established  at  Bombay,  in 
the  same  form  and  with  the  same  powers  and  authorities  as  that  now  suhsist iiiLr. 
by  virtue  of  the  several  Acts  before  mentioned,  at  Fort  William  in  Bengal,  enacts 
by   section    7.  "That    it    shall  and  may  he  lawful   for   His   Majesty,   his   heirs  and  8UC- 

jors,  by  Charter  or  Letters  Patent  under  the  Great  Seal  of  Great  Britain,  to  erect 
and  establish  a  Supreme  Court  of  Judicature  at  Bombay  aforesaid,  to  consist  of 
such  and  the  like  number  of  persons  to  lie  named  from  time  to  time  by  His  Majestv. 
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his  heirs  and  successors,  with  full  power  to  exercise  such  Civil,  Criminal.  Admiralty, 
and  Ecclesiastical  jurisdiction,  both  as  to  Natives  and  British  subjects,  and  to  be 
invested  with  such  powers  and  authorities,  privileges  and  immunities,  for  the  better 
administration  of  the  same,  and  subject  to  the  same  limitations,  restrictions  and 
control  within  the  said  Town  and  Island  of  Bombay,  and  the  limits  thereof,  and 
the  territories  subordinate  thereto,  and  within  the  territories  which  [382]  now  are 
or  hereafter  may  be  subject  to  or  dependent  upon  the  said  Government  of  Bombay, 
as  the  said  Supreme  Court  of  Judicature  at  Fort  William  in  Bengal,  by  virtue  of 
any  law  now  in  force  and  unrepealed  doth  consist  of,  is  invested  with,  or  subject  to, 
within  the  said  Fort  William,  or  the  places  subject  to  or  dependent  on  the  Govern- 
ment thereof;'  and  by  section  17  of  the  same  Act,  it  is  declared  and  enacted 
(amongst  other  things),  '  that  it  shall  be  lawful  for  the  said  Supreme  Court  of  Judi- 
cature  at  Bombay  to  be  created  by  virtue  of  this  Act,  within  the  said  Town  and 
Island  of  Bombay  and  the  limits  thereof,  and  the  factories  subordinate  thereto,  and 
within  the  territories  which  now  are  or  hereafter  may  be  subject  to  or  dependent 
upon  the  said  Government  of  Bombay;  and  the  said  Supreme  Courts  respectively 
are  thereby  required,  within  the  same  respectively,  to  do,  execute,  perform,  and 
fulfil  all  such  acts,  authorities,  duties,  matters  and  things  whatsoever  as  the  said 
Supreme  Court  of  Fort  William  is  or  may  be  lawfully  authorized,  empowered,  or 
directed  to  do,  execute,  perform,  and  fulfil  within  Fort  William  in  Bengal  aforesaid, 
or  the  places  subject  to  or  dependent  upon  the  Government  thereof.' 

"  I  have  been  the  more  particular  in  setting  out  these  twTo  sections,  because  upon 
the  language  of  the  7th  section,  as  distinguished  from  that  of  the  13th  Geo.  III., 
c.  63,  s.  13,  under  which  the  Supreme  Court  at  Calcutta  was  erected,  is  founded  an 
argument,  that  if  the  Court  at  Calcutta  has  Ecclesiastical  jurisdiction  over  the 
natives  of  India  residing  within  its  jurisdiction,  it  does  not  thence  follow  that  this 
Court  has  such  jurisdiction,  because  the  7th  section  of  the  4th  Geo.  IV.,  c.  71,  only 
empowers  the  Crown  [383]  to  erect  a  Court,  with  the  powers  and  authorities  therein 
described,  and  that,  therefore,  we  must  look  to  the  Charter  itself  to  ascertain  the 
extent  of  the  jurisdiction  conferred:  whereas  by  the  13th  Geo.  III.,  c.  63,  sec.  13. 
it  is  declared  that  the  Court  to  be  erected  '  shall  have,  and  the  said  Court  is  thereby 
declared  to  have,  full  power  and  authority  to  exercise  and  perform  all  Civil, 
Criminal,  Admiralty,  and  Ecclesiastical  jurisdiction,'  etc.  Now,  I  feel  compelled 
altogether  to  dissent  from  this  argument,  for  I  think  it  impossible  that  the  Legis- 
lature could  more  clearly  have  expressed  its  intention  that  the  Court  to  be  erected 
at  Bombay  should  be  a  Court  with  jurisdiction  co-extensive  with  that  of  the  Supreme 
Court  of  Calcutta  than  it  has  done  in  the  17th  section  of  the  Act,  which  I  have  cited, 
and  which  seems  to  me  to  give,  by  relation,  to  the  Court  here,  any  authority  and 
power  which  the  Court  at  Calcutta  may  have  derived  from  the  language  of  the 
13th  Geo.  III.,  c.  63,  sec.  13;  and  if  that  be  so,  the  argument  which  goes  to  show 
that  the  decision  of  the  Supreme  Court  at  Calcutta  in  the  Beebee  Muttra's  case 
(Clarke's  '  Rules,'  p.  119)  is  no  authority  in  this  case,  entirely  falls  to  the  ground, 
and  we  must  take  it,  that  if  by  virtue  of  the  language  of  the  Act,  13  Geo>.  III.,  c.  63, 
the  Supreme  Court  at  Calcutta  has  the  jurisdiction,  this  Court  also,  by  virtue  of 
the  language  of  the  4th  Geo.  IV.,  c.  71,  equally  possesses  it.  But  without  for  the 
present  either  adopting  or  rejecting  the  view  of  Chief  Justice  Russell,  as  to  the 
force  and  power  of  the  words  cited,  let  us  proceed  to  examine  those  clauses  of  our 
own  Charter  in  which  the  jurisdiction  of  the  Court  is  defined. 

-  The  language  of  the  clause  of  the  Charter  [384]  granting  Ecclesiastical  juris- 
diction is  as  follows:—'  And  it  is  our  further  will  and  pleasure,  and  we  do  hereby, 
for  us,  our  heirs  and  successors,  grant,  establish,  and  appoint  that  the  Supreme 
Court  of  Judicature  at  Bombay  shall  be  a  Court  of  Ecclesiastical  jurisdiction,  and 
shall  have  full  power  and  authority  to  administer  and  execute  within  and  through- 
out the  Town  and  Island  of  Bombay,  and  the  factories  subordinate  thereto,  and  til 
the  territories  which  now  are  or  hereafter  may  be  subject  to  or  dependent  upon 
the  said  Government,  and  towards  and  upon  all  persons  so  described  audi  distin- 
guished by  the  appellation  of  British  subjects  as  aforesaid  there  residing  the 
Ecclesiastical  law,  as  the  same  is  now  used  and  exercised  in  the  Diocese  of  London 
in  Great  Britain,  so  far  as  the  circumstances  and  occasion  of  the  said  Town  Island 
territories  and  people  shall  admit  or  require,  and  to  that  purpose,  we  give  and 
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grant  to  the  said  Supreme  Court  at  Bombay  full  power  and  authority  to  take  cog- 
nizance of  and  proceed  in  all  causes,  suits,  and  business  belonging  and  appertaining 
to  the  Ecclesiastical  Court  before  the  said  Supreme  Court  of  Judicature  at  Bombay, 
in  whatsoever  manner  to  be  moved,  as  well  at  the  instance  or  promotion  of  parties  as 
of  office,  mere  or  mixed,  against  any  of  the  said  subjects  residing  in  the  said  Town. 
Island,  territories,  or  districts,  and  which  by  the  law  and  custom  of  the  -aid  I>i<. 
of  London  are  of  Ecclesiastical  cognizance,  and  the  said  causes,  suits  and  busn 
with  their  incidents,  emergents  and  dependents,  and  whatsoever  is  thereto  annexed 
and  therewith  connected,  to  hear,  despatch,  discuss,  determine,  and  also  to  gram 
probates  under  the  seal.  etc..  of  the  last  Wills  and  testaments  of  all  or  any  of  the 
said  subjects  of  us.  [385]  our  heirs  and  successors,  dying  and  leaving  persona]  eff< 
within    the    said    Town.    Island,    territories,    <>r    districts,    respectively,    and    of    all 
persons  who  shall  die  or  have  effects  within  the  places  aforesaid,'  etc.,  etc. 

"The  difficulty  in  the  construction  of  this  clause  arises  mainly  upon  the  words 
'  and  towards  and  upon  all  persons  so  described  by  the  appellation  of  British  sub- 
jects :  "  and  it  is  contended  for  the  Impugnant,  that  these  words  do  not  include  any 
of  the  Asiatic  inhabitants  of  the  Island  of  Bombay,  even  though  they  and  their  fore- 
fath  rs  may  have  lieen  subjects  of  the  Crown  of  England  for  many  generations  ; 
and  this  term  'British  subjects,'  has  undoubtedly  given  rise  to  much  discussion: 
and  an  opinion  of  Sir  Charles  Grey  has  been  cited  from  the  Fifth  Appendix  to  the 
Third  Report  of  the  Selecl  Committee  of  the  House  of  Commons  on  the  Affairs  of 
the  East  India  Company,  17th  February  to  6th  October,  1831,  in  which,  after  ad- 
mitting the  great  obscurity  which  the  meaning  of  the  term,  as  used  in  various  Acts 
of  Parliament  and  Charters,  is  involved,  he  says,  '  Perhaps  if  I  were  asked  what  I 
myself  should  say  approached  to  a  criterion  of  any  question  whether  a  person  is 
within  the  meaning  of  this  expression  as  it  is  used  in  the  Statutes  and  the  later 
Charters,  it  would  be,  whether  he  is  a  subject  by  any  other  title  than  that  of  birth 
within  British  India,  and  that  if  he  is  a  subject  in  any  other  way  he  is  a  British 
subject  according  to  the  meaning  of  the  Madras  and  Bombay  Charters;  but  that 
if  he  has  no  other  claim  than  that  of  birth  in  British  India,  he  is  not."  Sir  Charles 
Grey  then  expresses  himself,  as  it  seems  to  me,  very  doubtingly  upon  the  sufficiency 
of  this  definition,  or  [386]  description  ;  and  certainly  one  does  not  see  very  clearly 
why  the  term  'British  subjects'  should  be  held  to  include  any  native,  whatever  his 
colour  or  race,  of  Jamaica,  or  any  other  dependency  of  Great  Britain  not  included 
in  the  British  Isles,  and  yet  be  held  not  to  include  persons  l>orn  in  an  Island  which 
has  hi  en  a  dependency  of  the  Crown  since  1661,  and  the  natives  of  which  have,  since 
that  time,  owed  no  allegiance  to  any  other  power  :  and  I  cannot  help  thinking  that 
all  Sir  Charles  Grey  meant  to  say  was.  that  such  a  construction  might  avoid  many 
and  perhaps  most  of  the  difficulties  which  have  arisen  from  the  use  of  the  term. 

"  It  is  further  contended  in  argument,  that  the  difference  of  the  language  of 
the  clause  of  the  Charter  now  under  consideration,  as  to  the  granting  of  probates 
indicates  an  intention  that  the  power  to  grant  probates  should  have  a  more  exten- 
sive application  than  the  general  Ecclesiastical  jurisdiction  granted  by  the  Hist  part 
of  the  clause,  and  that  such  intention  is  manifested  by  the  words  '  and  of  all  persons 
who  shall  die  or  have  effects  within  the  places  aforesaid."  which  words  are  not  in 
the  Calcutta  Charter,  and.  therefore,  it  is  argued  those  words  were  clearly  intro- 
duced for  the  purpose  of  including  the  native  subjects  of  the  Crown  in  this 
Island,  which  dearly  shows  that  it  was  not  intended  that  the  former  part  of  the 
clause  should  apply  to  them.  But  are  the  words  proper  for  this  purpose.'  What 
are  '  the  places  aforesaid  /  '  We  must  refer  back  to  the  former  part  of  the  clause, 
and  we  find  that  the  places  aforesaid  are  the  "  Town  and  Island  of  Bombay  and  the 
limits  thereof,  and  the  factories  subordinate  thereto,  and  all  the  territories  which 
now  are  or  hereafter  may  [387]  be  subject  to  or  dependent  uj  on  the  said  Govern- 
ment.' which  would  now  include  the  whole  of  the  Bombay  Presidency,  and  perhaps 
the  newly-acquired  Province  of  Scinde.  How.  then,  can  it  be  for  a  moment  con- 
tended that  these  word-  were  introduced  merely  for  the  purpose  of  giving  jurisdic- 
tion to  grant  probates  of  the  Wills  of  the  native  inhabitants  of  the  Island  of  Bombay  .' 
Probably  the  intention  with  which  these  words  were  introduced  may  have  been  t.» 
enable  the  Courl  to  granl  probate  of  the  Wills  of  foreigners  dying  and  Leaving  bona 
notabilia  in  the  jurisdiction,  'or'  meaning  'and.'     But  it  is  not  necessary  at  pre- 
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sent  to  determine  the  meaning  of  those  words.  It  is  sufficient  to  show  that  of  them- 
selves thev  afford  no  argument  that  Natives  are  not  included  in  the  jurisdiction 
-ranted  by  the  former  part  of  the  clause.  Now,  if  that  be  so,  we  have  no  more 
jurisdiction  to  grant  probate  of  the  Wills  of  the  Asiatic  native  inhabitants  of  this 
Island  than  we  have  to  exercise  a  general  Ecclesiastical  jurisdiction  over  them; 
that  is  to  say,  none  at  all,  unless  they  are  included  in  the  words  '  persons  distin- 
guished by  the  appellation  of  British  subjects,'  or  unless  we  can  put  some  reasonable 
construction  upon  the  Charter  which  would  include  them  as  well  as  British  subjects 
of  British  descent.  That  is  difficult,  I  admit,  but  not  insuperable,  if  we  read  the 
Charter  in  conjunction  with  the  Act  of  Parliament  under  the  authority  of  which  it 
was  granted,  and  which  authorized  the  erection  of  a  Court  '  with  full  power  to 
exercise  such  Civil,  Criminal,  Admiralty,  and  Ecclesiastical  jurisdiction,  both  as  to 
Natives  and  British  subjects,  etc.,  within  the  said  Town,'  etc.  Now,  if  we  take 
the  clause  conferring  the  Ecclesiastical  jurisdiction,  and  [388]  apply  the  words 
'  and  towards  and  upon  all  persons  so  described  and  distinguished  by  the  appella- 
tion of  British  subjects  as  aforesaid  '  to  the  words  immediately  preceding,  viz.  '  and 
all  the  territories  which  now  are,  or  hereafter  may  be,  subject  to  or  dependent  upon 
the  said  Government,'  and  to  those  words  only,  we  might  then  hold  that  we  had  an 
Ecclesiastical  jurisdiction  within  and  throughout  the  Town  and  Island  of  Bombay, 
and  also  over  British  subjects,  in  the  narrower  sense  of  the  term,  in  the  other  ter- 
ritories subject  to  the  Government  of  Bombay;  and  this  construction  would  be  in 
strict  conformity  with  the  practice  of  the  Court  ever  since  it  was  established,  and 
is  moreover  favoured  by  the  language  used,  the  words  '  and  towards,'  etc.,  seeming 
to  couple  the  words  following  with  the  sentence  immediately  preceding,  and  being 
unnecessary  and  ungrammatical  if  the  operation  of  the  former  words  was  to  be  con- 
fined to  '  persons  described  and  distinguished  by  the  appellation  of  British  sub- 
jects; '  and  further,  the  words  'there  residing'  may,  with  equal  grammatical  cor- 
rectness, be  applied  to  '  the  territories  which  now  are  or  hereafter  may  be  subject  to 
or  dependent  upon  the  Government  of  Bombay,'  as  to  the  whole  of  the  local  defini- 
tion of  the  jurisdiction.  This  construction  would  give  us  a  jurisdiction,  local  and 
universal,  in  the  Town  and  Island  of  Bombay,  and  personal  over  British  subjects 
in  the  territories  dependent  upon  the  Government  of  Bombay;  and  this  construc- 
tion alone  (if  the  Natives  of  Bombay  may  not  be  described  as  British  subjects) 
would  be  in  conformity  with  the  jurisdiction  heretofore  exercised  by  the  Court, 
and  seems  to  satisfy  and  reconcile  the  language  of  the  Statutes  and  the  Charters. 
I  have  shown  that  the  [389]  Statute  gives  the  Court  a  general  Ecclesiastical  juris- 
diction ;  and  it  is  laid  down  by  Chief  Justice  Russell,  in  Beebee  Muttra's  case,  on 
the  authority  of  Lord  Kenyon,  in  The  Kuu/  v.  Miller  (6  Term  Rep.  268),  that  the 
King's  Charter  could  not  essentially  narrow  the  powers  granted  by  Act  of  Parlia- 
ment; nor  do  I  think  there  was  any  intention  to  do  so,  the  Charter  being  intended 
rather  to  particularize  and  specify  the  powers  of  the  Court  than  to  limit  and  con- 
trol them. 

"  But  another  argument  has  been  used  against  the  exercise  of  an  Ecclesiastical 
jurisdiction  over  any  other  inhabitants  than  those  of  British  parentage  or  descent, 
on  the  ground  that  the  Ecclesiastical  Courts  are  essentially  Courts  Christian,  and 
that  their  jurisdiction  cannot  be  applicable  to  persons  of  any  other  religion,  because 
formerly  the  sentences  of  those  Courts  were  enforced  by  the  greater  or  lesser  ex- 
communication, a  process  which,  in  the  case  of  a  Hindoo,  or  Fire  worshipper,  would 
be  simply  absurd.  To  this  it  may  be  answered,  that  excommunication  was  abolished 
by  the  53rd  Geo.  III.,  c.  127,  and  consequently  was  not,  at  the  date  of  our  Charter, 
the  practice  of  the  Diocese  of  London  ;  and  if  the  argument  is  good  for  anything, 
it  tends  to  show  that  the  Supreme  Courts  in  India  cannot  reasonably  exercise  any 
Ecclesiastical  jurisdiction  over  natives  who  are  not  Christians,  either  for  granting 
probates,  or  letters  of  administration,  or  otherwise.  But  the  Charter  seems  to  have 
been  framed  with  a  view  to  meet  objections  of  this  nature,  for  it  expressly  provides 
(sec.  29)  that  '  in  all  suits  so  to  be  determined  by  the  laws  and  usages  of  the  said 
Natives,  the  said  Courts  shall  make  such  rules  and  orders  for  the  conduct  of  the  same. 
and  frame  such  process  for  [390]  the  execution  of  their  judgments,  sentences,  or 
decrees,  as  shall  be  most  consonant  to  the  religion  and  manners  of  the  said  natives, 
and  to  the  said  laws  and  usages  respectively,  and  the  easy  attainment  of  the  ends 
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of  justice;'  and  the  whole  Charter  is  conceived  in  the  saint-  enlarged  and  liberal 
spirit,  looking  rather  to  the  substantia]  ends  of  justice  than  to  an  exact  conformity 
to  the  proceedings  of  English  Courts  of  law. 

"It  has  been  pointed  out,  too,  that  Sir  Erskine  Perry's  judgment  proceeds  on 
the  assumption,  that  unless  the  Court  exercise  an  Ecclesiastical  jurisdiction,  natives 
of  Bombay  would  have  no  means  of  enforcing  the  rights  and  obligations  springing 
from  the  married  state,  and  would  be  altogether  without  remedy  :  and  in  reply  to 
this  argument,  it  is  suggested  that  the  wife,  in  a  case  like  the  present,  might  sue 
her  husband,  either  on  the  equity  or  plea  side  of  the  Court,  and  that  at  all  events 
persons  supplying  Iter  with  necessaries  might  sue  him.  That  is  quite  true,  and  it 
might  constitute  some  argument  against  the  existence  (,t'  an  Ecclesiastical  juris- 
diction in  such  cases,  it'  t he  only  '  conjugal  rights  '  acquired  by  marriage  by  a  Pai 
female  were  a  right  to  be  maintained  at  the  expense  of  her  husband  :  but  though  it  is 
true  that  marriage  is  a  contract,  it  is  something  more  than  a  contract.  It  is  the 
most  important  of  all  social  institutions,  and  under  it  a  female  acquires  a  <t,itu.<, 
rights,  and  privileges  which  would  be  xrvx  inadequately  vindicated  by  an  action  for 
necessaries;  and  I  am  not  aware  of  any  authority  for  the  position  that  she  could 
enforce  those  rights  and  privileges  by  a  suit  against  her  husband  on  the  equity  side 
of  the  Court.  I  think  it  is  much  more  natural  to  suppose  that  the  Legislature,  when 
it  was  about  to  erect  Courts  of  plenary  [391]  authority  and  jurisdiction  in  the 
presidency  towns  of  British  India  on  the  model  of  the  Courts  of  various  jurisdictions 
in  England,  and  expressly  conferred  upon  the  Indian  Courts  those  different  species 
of  jurisdiction,  intended  that  the  procedure  should  be,  so  far  as  was  consistent  with 
the  circumstances  of  the  country  and  its  inhabitants,  conformable  to  that  of  the 
Courts  in  England  respectively  exercising  the  corresponding  jurisdictions.  And, 
finally,  this  jurisdiction  has  been  so  long  exercised  in  the  Supreme  Court  and  the 
Recorder's  Court,  that  it  has,  to  use  the  language  of  Lord  Mansfield,  become  'a 
rooted  and  established  practice,'  not  to  be  disturbed  except  upon  sure  and  sufficient 
grounds.  A  suit  of  this  kind  was  entertained  by  Sir  James  Macintosh  when 
Recorder  ;  and  we  have  seen  that  two  suits  of  a  similar  kind  were  entertained  by 
Sir  Erskine  Perry,  to  whose  judgment  in  the  case  between  these  very  parties  I  beg 
leave  more  particularly  to  refer, — a  judgment  founded  upon  much  research  and 
inquiry,  and  an  extensive  knowledge  of  the  subject.  Under  these  circumstances,  even 
if  I  saw  more  reason  than  I  do  to  doubt  the  soundness  of  the  views  of  my  predecessors, 
I  should  pause  before  I  took  upon  myself  to  reverse  a  current  of  decisions  which  has 
flowed  all  in  one  direction  for  half  a  century,  or  thereabouts,  and  I  believe  still 
longer.  I  think  it  xvould  be  incumbent  on  me,  even  if  I  entertained  mucb  more 
serious  doubts  than  I  feel  on  this  occasion,  to  act  upon  those  uniform  decisions  until 
they  shall  have  been  reversed  by  a  superior  tribunal.'' 

The  judgment  of  Sir  Charles  Jackson,  the  Puisne  Judge,  was  as  follows: — "  Two 
questions  appear  to  be  raised  by  this  protest:  first,  whether  this  Court  has  [392] 
any  and  what  Ecclesiastical  jurisdiction  over  Parsees,  and  if  it  has,  secondly,  to 
what  extent  such  jurisdiction  can  be  properly  exercised  between  Parsees. 

"The  first  question,  whether  this  Court  has  any  and  what  Ecclesiastical  juris- 
diction over  Parsees,  must  be  decided  upon  the  construction  of  the  Act  of  Parlia- 
ment authorizing  the  establishment  of  this  Court,  and  the  Charter  of  the  King 
passed  in  pursuance  of  that  Act.  The  1th  Geo.  IV..  c.  71.  sec.  7,  authorized  His 
Majesty,  by  Charter,  to  erect  and  establish  a  Supreme  Court  at  Bombay,  '  with  full 
powers  to  exercise  such  Civil,  Criminal,  Admiralty,  and  Ecclesiastical  jurisdiction, 
both  as  to  Natives  and  British  subjects,  and  to  be  invested  with  such  powers  and 
authorities,  privileges  and  immunities,  for  the  better  administration  of  the  same, 
and  Bubjecl  to  the  same  limitations,  restrictions  and  control  within  the  said  Town 
and  Island  of  Bombay  and  the  limits  thereof,  and  the  territories  subordinate  thereto, 
and  within  the  territories  which  now  or  hereafter  may  lie  subject  to  or  dependent 
upon  the  Governmenl  of  Bombay,  as  the  said  Supreme  Court  of  Judicature  at  Fort 
William  in  Bengal  by  virtue  of  any  law  now  in  force  and  unrepealed  doth  consist 
of,  is  invested  with,  or  subject  to.  within  the  said  Fort  William,  or  the  places  subject 
to  or  dependent  on  the  Government  thereof.'  It  is  clear  from  this  section  that  the 
Legislature  contemplated  the  issuing  of  a  Charter  giving  this  Court  an  Ec<  1  sjastical 
jurisdiction   over   Natives   as   well   as   British   subjects,   and   the   same   power   to   ad- 

539 


X  MOORE,  339 


ARDASEER  CURSETJEE  V.   PEROZEBOYE  [1856] 


minister  the  same  as  the  Supreme  Court  at  Calcutta  was  invested  with  ;  and  it  appears 
from  the  17th  section  that  this  Court,  when  created,  is  required  'to  do,  execute, 
perform  and  fulfil  all  such  acts,  authorities,  duties,  matters,  [393]  and  things  what- 
ever as  the  Supreme  Court  at  Calcutta  is  or  may  be  lawfully  authorized,  em- 
powered, or  directed  to  do,  execute,  perform,  and  fulfil,'  etc.  Considering  the  terms 
of  this  enactment,  and  the  positive  language  of  section  13  of  the  13th  Geo.  III.,  c. 
63,  conferring  a  general  Ecclesiastical  jurisdiction  on  the  Supreme  Court  at  Cal- 
cutta, and  the  decision  of  that  Court  in  Beebee  Muttra's  case,  I  think  it  is  clear 
that  this  Act  confers  upon  this  Court  an  Ecclesiastical  jurisdiction  over  the  Natives 

of  Bombay. 

-  The  Charter  establishing  this  Court,  dated  the  8th  of  December,  1823,  must 
next  be  considered.     The  47th  section  of  that  Charter  regulates  our  Ecclesiastical 
jurisdiction,  and  appears  to  be  divisible  into  two  parts.    The  first,  part  of  the  section 
gives  an  Ecclesiastical  jurisdiction  in  all  causes  and  suits  which  are  of  Ecclesiastical 
cognizance  :  and  the  second  gives  power  to  grant  Probates  and  Letters  of  administra- 
tion ;   and  the  terms  employed  throughout   the   section,   describing  the  classes  of 
persons  subject  to  these  different  jurisdictions,  are  very  remarkable.     The  first  part 
of  the  section  grants  the  Court  Ecclesiastical  jurisdiction  '  towards  and  upon  all 
persons  so  described   and  distinguished  by  the  appellation  of  British  subjects/— 
'  as  the  same  is  now  used  and  exercised  in  the  Diocese  of  London  in  Great  Britain, 
so  far  as  the  circumstances  and  occasion  of  the  said  Town,  etc.,   shall  admit  or 
require,'  and  for  that  purpose  authority  is  given  to  this  Court  to  hear  and  determine 
all  causes  of  Ecclesiastical  cognizance  brought  '  against  any  of  the  said  subjects.' 
The  second  part  empowers  the  Court  to  grant  Probates  «pf  the  Wills  '  of  all  or  any  of 
the  said  subjects,'  '  dying  and  leaving  personal  effects  within  the  said  Town,  etc., 
and  all  persons  who  shall  [394]  die  or  have  effects  within  the  places  aforesaid.' 
These  last  words,  '  and  of  all  persons,'  etc.,  could  not  have  been  inadvertently  in- 
serted in  this  section,  for  they  are  not  to  be  found  in  the  Calcutta  Charter  (of  which 
the  Ecclesiastical  section  in  this  and  the  Madras  Charter  is  in  other  respects  a  copy), 
and  their  insertion  here  raises  the  construction,  that  it  was  intended  to  let  in  a 
larger  class  of  persons  to  the  benefit  of  the  jurisdiction  regarding  Probates  than 
was  provided  for  in  the  previous  part  of  the  section  regarding  Ecclesiastical  suits. 
It  is  material,  therefore,  to  ascertain  what  persons  are  meant  by  the  description  of 
'persons  so  described   and  distinguished  by  the   appellation   of  British  subjects;' 
whether  this  description  means,  as  is  contended,  on  the  one  hand,  that  anomalous 
class  of  persons  so  well  described  by  Sir  Charles  Grey  in  his  Minute  in  the  Report  on 
the  affairs  of  the  East  India  Company, — a  class  difficult  to  define,  but  well  under- 
stood in  the  common  parlance  of  the  Supreme  Courts ;  or  whether  it  means  all  in- 
habitants of  this  Island,  excepting  aliens.     We  find  the  same  expression  used  in  the 
28th  section  of  the  Charter,  in  which  the  jurisdiction  in  Civil  suits  and  actions  is 
confined  to  such  '  persons  as  have  been  heretofore  described  and  distinguished  in 
our  Charters  of  Justice  for  Bombay  by  the  appellation  of  British  subjects;'  and 
this  section  is  followed  by  the  29th,  which  gives  the  Supreme  Court  jurisdiction  in 
all  suits  and  actions  against  the  inhabitants  of  Bombay.     This  last  clause  applies 
to  the  inhabitants  generally,  and  does  not  appear  to  be  introduced  merely  for  the 
purpose  of  giving  jurisdiction  over  aliens,  inasmuch  as  it  provides,  in  the  cases  of 
Mahomedans  and  Gentoos,  that  their  peculiar  laws  should  be  preserved  to  them; 
[395]  and  I,  therefore,  think  that  these  two  sections,  taken  together,  show  that  the 
28th  section   applied  to  a  particular  class  of  British  subjects,   and  not  to  all  the 
inhabitants  of  Bombay.     We  find  the  same  expression  in  the  43rd  section  of  the 
Charter,  which  empowers  the  Sheriff  to  summon   in   Criminal  cases  juries  'being 
persons  so   heretofore  described  and  distinguished  as  British  subjects;'  and   it  is 
clear  that  under  that  clause  of  the  Charter,  previous  to  the  year  1826,  all  the  in- 
habitants of  Bombay  could  not  serve  on  juries,  for  in  that  case  the  Statute,  7th  Geo. 
IV.,  c.  37,  which  was  passed  to  render  all  inhabitants  (not  being  aliens)  capable  of 
serving  on  juries,  was  wholly  unnecessary.     On  the  whole,  therefore,  I  think  that 
from  the  reference  to  former  Charters  in  section  28,  and  from  the  position  in  which 
the  expression  is  found  in  that  section,  and  from  the  terms  of  the  43rd  section,  and 
Statute,  7th  Geo.  IV.,  c.  37,  that  the  expression  '  prescribed  and  distinguished  as 
British  subjects'  cannot  mean  all  the  inhabitants  of  Bombay,  and  that  it  must  be 
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understood  as  meaning  British  subjects  in  a  restricted  sense,  and  excluding  all  those 

'  subjects'  who  have  no  other  claim  thai]  that  of  birth  in  British  India.  Such  was 
the  opinion  of  Sir  Charles  Grey  on  the  meaning  of  thai  term,  as  expressed  in  tin- 
report  to  which  I  have  referred;  and  such  was  the  opinion  of  Sir  Edward  Ryan, 
arrived  at  in  Beebee  Muttra'e  case  (Clarke's  '  Rules,'  p.  1  12);  and  though  the  other 
Judges  dissented  from  him  in  that  decision,  it  would  appear  from  the  report  that 
Chief  Justice  Sir  William  Russell  did  ool  dissent  from  this  construction  of  the  term 
'  British  subjects.'  (Clarke's  '  Rules.'  p.  127.)  Then  again,  I  think  thai  the  differenl 
language  used  in  the  latter  part  of  section  17  of  the  Charter,  in  [396]  which  the 
jurisdiction  is  given  to  grant  Probates  of  the  Wills  'of  the  said  subjects,'  '  and  of 
all  persons  who  shall  die  or  have  effects  within  the  places  aforesaid.'  was  probably 
introduced  for  the  purpose  of  avoiding  the  question  which  arose  in  Beebee  Muttra  S 
case:  and  it  certainly  is  improbable  that  they  should  have  been  so  introduced  for 
the  purpose  of  meeting  the  case  of  aliens  and  sojourners  only,  a  suggestion  which 

Seems  to  me  answered  by  a  comparison  of  sections  L'S  and  L".)  of  the  Charter,  in 
which  the  term  '  British  subjects  '  is  evidently  used  in  contradistinction  to  the  otlur 
native  inhabitants  of  Bombay. 

"Having  thus  ascertained  the  strict  meaning  of  the  term  described  and  dis- 
tinguished as  British  subjects.'  in  the  first  part  of  this  section,  I  will  proceed  to  ex- 
amine some  of  the  grounds  on  which  it  has  been  attempted  to  give  those  words  a 
more  extensive  construction.  First,  it  is  said  that  this  construction  will  exclude  from 
the  Ecclesiastical  jurisdiction  of  this  Court,  except  with  respect  to  Probate  and  Ad- 
ministration, not  only  Parsees,  Hindoos,  Mahomedans.  and  Jews,  but  also  the 
Portuguese  and  native  Christian  inhabitants  of  this  Island.  This  is  not  so,  for 
under  the  general  Ecclesiastical  jurisdiction  vested  in  us  by  the  4th  Geo.  IV.,  c.  71, 
we  might  still  entertain  all  suits  of  an  Ecclesiastical  nature  '  which  the  circumstances 
ami  occasion  '  of  such  parties  might  require;  but  whether  we  OUghl  to  exercise  with 
respect  to  all  these  parties  such  general  Ecclesiastical  jurisdiction  is  a  question  of 
grave  doubts,  for  such  a  jurisdiction  seems  wholly  inapplicable  to  Asiatics,  whose 
creed  admits  of  polygamy  and  greal  facilities  of  divorce. 

"Then  again  it  is  argued,  that  the  28th  section  of  the  Charter  gives  this  Court 
jurisdiction  to  determine  [397]  all  suits  and  actions  whatsoever,  and  is  supposed  to 
give  ns  an  Ecclesiastical  jurisdiction  over  natives,  if  section   17  does  not.     The  words 
in  the  L'Sth  section  are  certainly  large  and  general,  and  would,  I  think,  justify  us  in 
entertaining  an  action  by  Perozeboye  against  her  husband  for  his  breach  of  contract 
in  not  maintaining  her;  but  it   is  manifest,  looking  at  the  whole  Charter,  and  par- 
ticularly at  sections  10,  41,  -42,  43,  41,  and  17.  that  section  28  was  only  intended  to 
define  the  jurisdiction  of  this  Court  in  plea  side  cases,  and  so   it   has  always  been 
understood.     If  section  28  had  the  extensive  meaning  now  sought  to  be  put  upon  it. 
many  of  the  clauses  in  the  Charter  to  which  I  have  referred  were  wholly  unnecessary. 
"Assuming,  then,   that  the  Charter   does  not  contemplate  the  exercise  of   any 
Ecclesiastical  jurisdiction  over  natives,  except  with  respect  to  Probates  and  Letters 
of  administration,  and  assuming  that  the  Act.    1th   Geo.  IV.,  c.    71.  does  confer  a 
general  Ecclesiastical  jurisdiction  over  natives,  and  that,  in  accordance  with  Beebee 
Muttra's  case,  nothing  in  our  Charter  can  limit  or  restrict  the  general  jurisdiction 
so  given,  I  still  doubt  whether  we  ought  to  entertain  a  suit  for  restitution  of  conjugal 
rights  between  Parsees.     We  find  that  we  have  a  vague  general  Ecclesiastical   juris- 
diction over  natives  under  the  Act  ;  and  that  the  Charter,  in  which  we  should  expect 
to  find  that    jurisdiction  more  clearly  defined,  does  not  contemplate  the  exercise  of 
any  such  jurisdiction,  except  with  respect  to  Probates  and  Letters  of  Administration. 
Surely    it    the    Charter    itself   is   so    cautious    in    developing   the   general    jurisdiction 
given  over  Natives  by  the  Act,  it  behoves  us  to  evince  as  much  caution  iii  exercising 
[398]  that  jurisdiction.    I  can  conceive  some  subjects  of  Ecclesiastical  cognizance, — 
alimony  for   instance, —  which,   upon   admitted   marriage,   it   might    lie  proper  to  en- 
force  under   the   general    Ecclesiastical    jurisdiction    as   between    parties   other   than 
Christians:  but  I  should  not   be  disposed  to  enforce  as  between   persons  of  this  class, 
personal   duties   which   may  not    flow    from   the  contract    of  marriage   as   understood 
by  them,  or  laid  down   in  their  creed,  and  which  certainly   have  not   been   made  of 
positive  obligation  by  any  law    or  Statute.      It    is  the  polity  and   intention  of  this 
Charter  to  adapt  our  Ecclesiastical    jurisdiction  to   British  subjects     so  far  as  the 
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circumstances  and  occasion  of  the  said  Town,  Island,  territories  and  people  shall 
admit  or  require;-  and  acting  in  that  spirit,  I  think  we  should  hesitate  before  we 
introduced  among  Asiatics  so  peculiar  a  form  of  proceeding  as  this.  The  jurisdic- 
tion to  compel  cohabitation  seems  to  flow  peculiarly  from  the  Canonist's  notions  of 
indissolubility  of  a  Christian  marriage,  and  the  obligation,  under  dread  of  spiritual 
censure,  to  perform  all  conjugal  duties,  and  is,  therefore,  I  think,  inapplicable  to 
natives,  who  are  not  bound  by  any  law  that  I  know  of,  to  live  with  their  wives,  and 
are  allowed  great  facilities  of  divorce.  If  a  suit  of  this  nature  can  be  entertained, 
we  may  be  called  on  hereafter  to  compel  a  native  woman  to  return  to  her  husband's 
roof,  under  which  he  has  other  wives,  who  monopolise  his  attentions,  or  we  may 
compel  a  Mussulmanee  to  return  to  her  husband's  house,  to  be  divorced  the  minute 
afterwards,  by  an  imprecation.  And,  indeed,  it  appears  from  the  case  of  Buchaboye 
v.  Merwanjee  Nusserwanjee  (Perry's  '  Oriental  cases,'  p.  73),  that  the  Parsees  also 
claim  [399]  great  facilities  of  divorce.  These  may  be  extreme  cases,  but  I  think 
they  show  the  inapplicability  of  this  form  of  suit  to  Asiatics.  It  is  true  that  in  an 
old  case,  Andreas  v.  Andreas,  the  Consistory  Court  in  England  held,  that  they  had 
jurisdiction  in  a  cause  for  restitution  of  conjugal  rights,  brought  by  a  Jewess  against 
her  husband,  a  Jew.  Sir  William  Wynne,  in  Lindo  v.  Beluario,  explains  this  caser 
and  does  so  on  the  ground  that  the  marriage  was  admitted,  and  that  the  Ecclesiasti- 
cal Court  was  the  only  one  they  could  apply  to  for  the  purpose.  (1  Hagg.  Cons. 
Rep.,  Appx.  p.  9.)  The  observations  of  Sir  William  Wynne  on  Andreas  v.  Andreas 
were  quite  extrajudicial;  and  it  would  seem  from  his  observation  (ib;,  p.  11),  and 
those  of  Sir  William  Scott  (1  Hagg.  Cons.  Rep.,  p.  216)  in  Lindo  v.  Belisao'io,  that 
they  entertained  great  doubt,  if  not  on  the  jurisdiction,  at  least,  upon  the  propriety 
of  exercising  it,  in  a  question  of  marriage  by  Jewish  law,  and,  but  for  the  request  of 
the  Lord  Chancellor,  and  with  the  view  of  assisting  him,  would  have  declined  to 
exercise  it;  and  if  they  doubted  their  jurisdiction  to  determine  the  validity  of  such 
a  marriage,  they  surely  must  have  doubted  it  with  respect  to  enforcing  the  personal 
duties  flowing  from  such  a  marriage.  The  doubts  of  these  learned  Judges  respecting 
their  jurisdiction  in  matters  relating  to  the  validity  of  Jewish  marriages  leads  me 
to  decline  jurisdiction  in  a  much  stronger  case,  in  which  I  am  called  on  to  enforce 
personal  duties  arising  out  of  a  marriage  between  Parsees;  personal  duties  which 
are  unknown  and  undefined  by  any  law  that  I  am  aware  of.  No  written  authority 
has  been  cited  showing  that  a  Parsee  husband  must  live  with  his  wife,  although  they 
dis-[400]-agree  ;  and  I  cannot  see  any  natural  law  imposing  such  a  duty,  under  such 
circumstances ;  for  the  natural  law,  as  between  Natives,  would  rather  appear  to  be 
that  they  should  live  separate  when  they  cannot  dwell  together  in  peace. 

"  But  it  does  not  follow,  because  we  decline  to  exercise  a  general  Ecclesiastical 
jurisdiction  over  Parsee,  Mahomedan,  and  Hindoo  inhabitants  of  Bombay,  and  refuse 
to  entertain  suits  by  them  for  restitution  of  conjugal  rights,  that,  therefore,  they  are 
without  all  remedy  in  such  cases  as  these.  By  an  adaptation  of  the  law  of  alimony 
to  a  state  of  circumstances  like  these,  we  might  still  give  the  wife  a  remedy  against 
her  husband  in  the  Ecclesiastical  Court.  Having  this  general  Ecclesiastical  juris- 
diction over  natives, we  might  perhaps  exercise  it  so  far  as  to  make  a  native  husband  do 
justice,  and  maintain  his  wife  ;  but  it  is  quite  a  different  thing  to  say  that  a  native 
husband  shall  cohabit  with  his  wife,  whether  he  likes  it  or  not  ;  for  that  appears  to  me 
to  be  an  adjudication  applicable  to  Christians  only,  and  somewhat  anomalous  when  ap- 
plied to  Asiatics  ;  and  if  any  objection  (which  does  not  occur  to  me)  should  exist  to  that 
course,  I  cannot  see  why  she  should  not  have  a  right  of  action  against  her  husband 
for  damages,  or  a  suit  in  equity  for  a  maintenance.  Marriage,  whatever  the  form  of 
the  contract  may  lie,  constitutes,  if  not  an  express,  at  all  events  an  implied  contract 
between  the  parties  that  the  husband  shall  maintain  his  wife.  In  Christian  countries 
a  breach  of  this  contract  cannot  be  enforced  by  the  wife  in  a  Civil  Court  directly 
against  the  husband,  because  the  law  considers  a  man  and  his  wife  as  one  person, 
and  will  not  permit  an  action  by  the  [401]  wife  against  her  husband  ;  but  no  such 
principle  is  known  to  the  Mahomedan,  Hindoo,  or  Parsee  law  ;  and  the  Supreme 
Courts  at  Calcutta  and  here  have  always  treated  native  married  women  as  femes  sole, 
and  indeed  it  is  quite  impossible,  upon  any  a  priori  or  natural  reasoning,  to  treat 
them  as  anything  else.  There  being,  then,  as  alleged  in  this  case,  a  breach  of 
contract,  the  husband  having  refused  to  receive  his  wife,  having  forcibly  expelled  her 
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from  his  house,  and  having  failed  to  maintain  her,  what  is  there  to  prevent  this 
Parses  feme  sole  from  bringing  an  action  againsl  ber  husband  for  damages,  or  a 
suit  in  equity  for  a  maintenance  pasl  and  future,  to  be  Becured  from  bis  estate?  A 
great  wrong  has  been  done  ber,  and  there  must  be  some  remedy.  The  mere  fact  that 
such  an  action  is  novel,  and  unknown  to  the  English  law,  would  be  no  answer  to  her 
claim,  for  the  reasons  already  stated]  and  she  seems  to  have  just  the  same  right 
to  sue  in  respect  of  this  breach,  as  any  other  person  lias  to  sue  for  any  other  breach 
of  contract  :  and  there  is  certainly  nothing  impolitic  or  contra  bono 8  mines,  in  her 
recovering  damages  for  the  wrong  done  her,  or  obtaining  that  maintenance,  past  and 
future,  to  which  she  is  justly  entitled  ;  and  I  must  say.  1  think  that  this  lady  would 
have  a  remedy  directly  against  her  husband.  But  even  if  this  were  not  so,  under 
tin'  circumstances  lie  alleged  it  is  clear  that  the  parties  who  supply  her  with  neces- 
saries will  lie  entitled  to  recover  against  her  husband,  and  this  Court  has  already  so 
decided. 

"  The  only  question  which  remains  is  no  doubt  entitled  to  much  consideration. 
It  is  forcibly  urged,  that  the  question  has  already  been  decided  by  a  jud^-[402]-ment 
of  Sir  Erskine  Perry  between  these  parties,  and  that  his  judgment  has  since  been 
followed  iii  another  case,  and  that  it  would  lie  wrong  now  to  re-open  the  question. 
Tin's  objection  would  have  had  more  weight  if  the  parties  had  ever  acted  on  the 
previous  decision  in  this  case  :  but  it  appears  that  after  Sir  Erskine  Perry's  judgment, 
no  tint  Imi  steps  were  taken,  and  the  cause  dropped,  and  that  now  an  entirely  new 
suit  has  been  commenced,  to  which  the  present  protest  has  been  put  in.  I  am 
anxious,  of  course,  to  pay  every  respect  to  the  opinions  of  this  Court,  but  I  should 
not  have  thought  that  the  cases  referred  to  established  such  a  course  of  decision  as 
precluded  us  from  inquiring  further  into  a  question  of  jurisdiction,  more  especially 
when  we  find  that  no  such  suit  has  ever  been  recognized  at  Calcutta,  or  I  believe  at 
Madras,  and  there  is  no  report  of  any  enforcement  of  cohabitation  here.  For,  not- 
withstanding the  strong  opinion  of  the  Chief  Justice,  I  still  think  there  is  some 
doubt  how  far  the  language  of  the  Charter,  directing  us.  in  l^L'.").  to  proceed  in 
Ecclesiastical  matters  according  to  the  practice  of  the  Diocese  of  London,  has  the 
i  of  introducing  into  this  country  the  Statute,  5-'5rd  Geo.  III.,  c.  127,  by  which  the 
process  of  excommunication  in  such  cases  w  as  abolished,  and  other  process  sub- 
stituted. However,  if  I  am  wrong  in  entertaining  this  question,  and  not  feeling 
bound  by  authority.  1  am  happy  to  think  that  the  expression  of  my  opinion  must,  from 
ihe  constitution  of  this  Court,  be  peculiarly  harmless." 

In  pursuance  of  the  practice  of  the  Supreme  Court,  an  Order  was  made  in 
accordance  with  the  judgment  of  the  Chief  Justice,  discharging  the  protest  with  costs. 

[403]  The  Appellant  appealed  from  this  Order  to  Her  Majesty  in  Council  (a). 
The   appeal  was   argued  by 

(a  i  Previous  to  the  hearing  of  the  appeal,  a  search  was  made  at  the  instance  of  the 
Respondent,  among  the  records  of  the  Supreme  Court  at  Bombay  and  the  late  Re- 
corder's Court,  for  any  records  of  Ecclesiastical  suits  between  natives  of  India  or 
other  Asiatics  for  any  causes  matrimonial,  when  the  following  authorities  were 
reported  by  the  acting  Registrar  and  certified  to  the  Judicial  Committee  to  be  the 
only  eases  on  record,  from  the  earliest  date  at  which  these  records  commenced,  to 
tin-  present  time:  — 

I.  Anna  Petrase  v.  Jacob  I'rtriisi .  of  Bombay,  Armenian.  The  libel  was  tiled  on 
the  7th  day  of  January.  1802,  for  alimony.  On  the  3rd  day  of  May,  1802,  sentence  of 
the  Court  was  signed  in  this  cause,  and  on  the  23rd  of  March.  1S05,  the  Court  ordered 
an  attachment  to  issue  against  the  goods  and  chattels  of  the  Impugnant,  for  monthly 
alimony  due  to  Promovent. 

■_'.  Dustagool  Johannes  v.  Grenoifj  Johannes,  of  Bombay,  Armenian.  The  libel 
was  riled  on  the  10th  of  Sept  ember.  L811,  for  divorce  and  separation  from  the  bed 
and  board  and  mutual  cohabit  at  ion.  On  the  28th  of  July.  1812,  the  Court,  by  consent, 
dismissed  the  libel :  and  on  the  20th  of  October,  1812,  it  was  ordered  that  the  original 
account  in  Armenian  should  be  delivered  to  the  Impugn  ant. 

"..  ^ahibnahoyi  v.  Shaikjee  Zarah,  of  Bombay,  tfahomedan.  Libel  filed  on  the 
Kith  of  June.  1815,for  decree  to  pronounce  that  the  marriage  which  took  place  between 
the  parties  was  void  and  of  no  effect.      On  the  8th  of  July.    1815,  Court  granted  to 
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The  Queen's  Advocate  (Sir  John  Harding),  and  Mr.  Ayrton,  for  the  Appellant; 
and  Dr.  Addaius.  and  Mr.  Le  Messurier,  for  the  Respondent. 

[404]  The  Queen's  Advocate  [Sir  John  Harding]. — There  are  two  important 
questions  for  decision  in  this  case :  first,  what  jurisdiction  the  Supreme  Court  [405] 
at  Bombay  possesses  in  circumstances  such  as  are  here  presented;  and  secondly, 
whether  the  jurisdiction,  if  it  exists,  has  been  properly  evoked.  The  case  comes  on 
upon  the  Appellant's  protest  to  the  jurisdiction  of  the  Court.  The  parties  are 
Parsees,  and  the  real  question  is,  whether  the  Ecclesiastical  jurisdiction,  "as  exer- 
cised  in  the  Diocese  of  London,"  can  be  applied  to  Parsee  inhabitants  of  Bombay, 
who  are  governed  by  their  own  peculiar  laws,  and  as  between  whom,  coming  under 
the  general  designation  of  "  Gentoos,"  all  matters  of  contract  and  dealing  are  to  be  de- 
termined by  their  own  laws  and  usages.  The  first  mention  of  Ecclesiastical  jurisdic- 
tion conferred  on  the  Supreme  Court  at  Bombay,  is  in  the  Statute,  37th  Geo.  III.,  c. 
142,  see.  <>,  which  enabled  His  Majesty  to  erect  Courts  of  Judicature  in  Madras  and 
Bombay  respectively,  with  "  full  power  and  authority  to  exercise  and  perform  all 
Civil,  Criminal,  and  Ecclesiastical  and  Admiralty  jurisdiction."  The  10th  section 
then  defines  the  extent  of  the  general  jurisdiction  of  the  Court,  while  section  12, 
which  is  extremely  germane  to  the  present  question,  "  in  order,"  as  it  is  there 
expressed,  "  that  due  regard  may  be  had  to  the  civil  and  religious  usages  of  the 
Natives,"  enacts  "  That  the  rights  and  authorities  of  Fathers  and  Masters  of  families, 
according  as  the  same  may  be  exercised  by  the  Gentoo  or  Mahomedan  law,  shall  be 
preserved  to  them  within  their  families  respectively,  nor  shall  the  same  be  violated 
or  interrupted  by  any  of  the  proceedings  of  the  said  Courts."     What  could  be  a 

Impugnant  leave  to  defend  this  suit  in  forma  pauperis,  and  no  further  proceedings 
took  place. 

4.  Perozeboye  v.  Ardaseer  Cursetjee,  of  Bombay,  Parsee.  Libel  filed  on  the  8th  of 
July,  1843,  for  decree  that  the  said  Ardaseer  Cursetjee  do  take  back  the  said  Peroze- 
boye  his  lawful  wife,  and  treat  her  with  conjugal  kindness.  On  the  21st  of 
September,  1842  [1843],  Court  overruled  the  protest  with  costs;  and  on  the  19th 
of  October,  1843,  leave  to  appeal  was  granted,  and  no  further  proceedings. 

5.  Buchooboye  v.  Merwanjee  Nasserwanjee,  of  Bombay,  Parsee.  Libel  filed  on  the 
2nd  of  February,  1844,  for  decree  that  the  said  Merwanjee  Nasserwanjee  do  take 
home  and  receive  the  said  Buchooboye  his  wife,  and  treat  her  with  marital  affection 
and  to  render  her  conjugal  rights.  On  the  20th  of  April,  1846,  sentence  of  Court 
signed,  and  filed  the  same  on  the  7th  of  May,  1846. 

6.  Perozeboye  v.  Nanabhoy  Framjee,  of  Bombay,  Parsee.  Libel  filed  on  the  17th 
of  February,  1844,  for  decree  that  the  said  Nanabhoy  Framjee  do  take  home  and 
receive  the  said  Perozeboye  his  wife,  and  to  treat  her  with  marital  affection  and  to 
render  her  conjugal  rights.  On  the  1st  of  January,  1846,  sentence  was  signed  in 
this  cause,  and  filed  the  same  on  the  2nd  of  January,  1846. 

7.  Buchooboye  v.  Merwanjee  Nasserwanjee,  of  Bombay,  Parsee  inhabitants. 
Filed  on  the  8th  of  June,  1849,  for  divorce  and  separation.  On  the  22nd  of  Sep- 
tember, 1851,  cause  called  on  for  hearing,  and  was  struck  out,  the  Impugnant  being 
dead. 

8.  Perozeboye  v.  Ardaseer  Cursetjee,  of  Bombay,  Parsees.  Libel  filed  on  the 
7th  of  November,  1853,  for  decree  that  the  said  Ardaseer  Cursetjee  do  take  back  his 
lawful  wife  the  .said  Perozeboye,  and  treat  her  with  conjugal  kindness,  and  to  provide 
for  her  alimony  in  the  event  of  the  said  Ardaseer  Cursetjee  refusing  to  receive  her 
back.  On  the  10th  of  August,  1854,  Court  granted  leave  to  appeal,  and  on  the  13th 
of  November,  1854,  the  petition  to  Queen  in  Council  was  filed. 

9.  Awaboye  v.  Nasserwanjee  Merwanjee,  of  Bombay,  Parsees.  Libel  filed  on  the 
23rd  of  November,  1853,  for  decree  that  the  said  Nasserwanjee  Merwanjee  do  take 
back  his  wife  the  said  Awaboye,  and  render  her  conjugal  rights,  and  alimony, 
jiedente  lite.  On  the  22nd  of  September,  1854,  answer  of  the  Impugnant  filed,  and  no 
further  proceedings. 

10.  Khursedbull  v.  Bazeujee  Dossaboy  Baxterna,  of  Bombay,  Parsee.  Libel  filed 
on  the  18th  of  October,  1854,  for  alimony.  On  the  25th  of  June,  1855,  sentence  was 
pronounced  and  signed  in  this  cause,  and  the  same  was  filed  on  the  25th  of  August 
1855.  &      ' 
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greater  violation  or  interruption  of  a  Parsee  family  than  to  introduce  and  enforct 
among  them  the  Ecclesiastical  law  as  exercised  in  the  Diocese  of  London  1  They  are 
not  British  Bubjects  in  the  sense  intended  by  [406]  the  Charter.  The  first  Charter  of 
Justice  granted  to  Bombay  was  under  this  Act .  Being  under  the  authority  of  an  Act 
of  Parliament,  it  cannot  exceed  the  exacl  terms  of  I  lit-  Act .  Tht  King  v.  Miller  (6  Term. 
Rep.  268  j  and  Bee  Tht  Queen  v.  Eduljet  Byramjee,  ~>  Moore's  P.C.  Cases,  276;  The 
(Jin  in  v.  AlluD  Paroo,  ib.  296).  There  is  no  sufficient  proof  of  the  exercise  of 
Ecclesiastical  jurisdiction  by  the  .Mayor's  Court  which  preceded  the  Supreme  Court, 
though,  in  a  note  by  Sir  Erakine  Perry  (Perry's  "  Oriental  Cases,"  p.  <mi.  it  is  stated 
that  an  Admiralty  jurisdiction  was  conferred  in  L683.  It  is  true  that  that  leurued 
Judge  held,  iii  a  case  similar  to  this,  thai  the  Ecclesiastical  laws  did  apply  to  Parsees, 
and  in  a  suit  for  the  restitution  of  conjugal  rights  awarded  alimony,  pendente  lite 
{ibid.  p.  73).  There  was.  however,  no  precedent  for  such  a  decision,  except  a  i 
between  the  same  parties  as  in  this  suit  (ibid.  p.  ."hi.  decided  a  few  years  previously 
by  the  same  Learned  Judge,  which  was  never  appealed  to  England.  The  precedent- 
produced  from  the  Register  of  the  Court  are  neither  strong  in  themselves,  nor  do 
they  prove  more  than  the  assumption  of  the  jurisdiction  by  the  Supreme  Court,  and 
submission  to  it  by  the  natives  of  India,  who  were  wholly  ignoranl  of  the  matter. 
The  present  Charter  of  Justice  is  in  suhst  i  tut  ion  of  that  under  the  Statute.  .".7  Ceo.  III., 
c.  112,  but  contains  the  same  provisions  regarding  the  jurisdiction  and  Ecclesiastical 
law. 

It  is  scarcely  necessary  to  argue  the  second  question.  The  suit  is  wholly  informal  : 
it  purports  to  he  for  a  restitution  of  conjugal  rights,  hut  prays  not  thai  alimony, 
pendente  lite,  should  he  decreed,  hut  that  [407]  the  husband  shall  pay  his  wife  a 
stipulated  sum  for  separate  maintenance.  It  the  Supreme  Court  had  all  the 
Ecclesiastical  jurisdiction  possessed  by  the  Consistory  and  Arches  Court-  in  England, 
this  Court  upon  appeal  could  not  make  such  a  decree,  or  anything-  like  it,  upon  these 
pleadings.  The  Judges  in  the  Court  below,  though  they  differ  in  opinion,  are  equally 
in  error  on  the  grounds  of  their  decision  :  the  Chief  Justice  considered  himself  ruled 
by  the  cases  decided  by  his  predecessor,  and  the  analogy  of  the  Bombay  Charter  to 
that  of  Fort  William.  No  case  was,  however,  cited  before  him  as  having  been  deter- 
mined in  that  Court,  and  your  Lordships  have  been  informed  by  the  learned  late  Chief 
Justice,  Sir  Lawrence  Peel,  that  in  a  case  before  him.  when  presiding  at  Calcutta. 
between  natives,  it  was  unanimously  agreed  by  the  Judges  in  Court  that  by  the  true 
constitution  of  the  Charter  it  could  never  be  intended  that  the  Ecclesiastical  law 
was  introduced,  or  could  he  enforced  against  natives  professing  a  wholly  different 
creed  from  Europeans.  The  other  learned  Judge,  Sir  Charles  Jackson,  seem-  to 
found  his  opinion  against  the  jurisdiction,  on  the  supposition  that  marriage  is 
a  civil  contract,  which,  /n-r  si,  entitles  the  wife  to  an  action  for  maintenance.  We 
know  of  no  such  law  in  our  Courts  here,  nor  do  I  apprehend,  except  under  the  Poor 
haw  Ait.-,  that  any  such  right  exists.  The  wife's  title  to  a  settlement  in  equity  i- 
the  only  thing  the  least  resembling  such  a  right,  hut  that  is  under  a  totally  different 
state  of  circumstances,  and  has  nothing  to  do  with  Ecclesiastical  law. 

Mr.  Ayrton. — Though  precedents  have  been  produced  from  the  [408]  hie-  of  the 
Court  below,  this  case  is.  in  fact,  one  of  first  impression.  The  decisions  of  Sir 
Erskine  Perry  were  not  upon  the  same  state  id'  facts  as  arise  here,  nor  do  the  pleadings 
appear  to  have  been  in  the  same  form  :  and  an  argument  was  there  raised  also  bei 
that  learned  Judge  against  the  exercise  of  Ecclesiastical  jurisdiction  where  the 
panics  were  Parsees.  which  he  overruled.  The  assumption  of  such  jurisdiction  by 
the  Supreme  Court  in  such  cases  is  of  no  higher  value  than  the  judgment  we  now 
appeal  against.  The  whole  question  turns  upon  the  true  construction  of  the  Bombay 
Charter  of  1823,  the  words  of  which  must  govern  the  case.  Morgan  v.  Leech  ( .">  Moore's 
P.C.  Cases.  368).  The  authority  to  apply  English  law  in  suits  in  equity,  or  common 
law,  is  general  as  regards  English  residents  in  the  Town  and  Island  of  Bombay 
(Charter,    ids.    ("..    In.    28,    29),    hut    is    not    extended   to   natives:    th<  pressly 

exempted;  their  suits  are  to  he  determined  by  their  own  laws  and  usages.  How, 
then,  can  the  Court  administer  the  Ecclesiastical  law  of  England  in  the  case  of 
natives,  who  are  exempt   from  the  Common  law  and   principles  of  equity  prevailing 

Dr.  Addams.     This  application  of  the  Ecclesiastical  law  to  Parsees  is  not  for  the 
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first  time  introduced.  The  precedents  show  that  suits  for  restitution  of  conjugal 
rights  have  been  frequently  brought,  and  uniformly  entertained  by  the  Supreme 
Court  at  Bombay,  and  that  long  before  the  decision  of  the  two  cases  cited  from  Sir 
Erskine  Perry's""  Oriental  Cases."  From  the  precedents  existing  in  the  Registry 
of  the  Court,  that  [409]  learned  Judge  could  have  come  to  no  other  decision.  In  the  case 
between  these  parties,  the  learned  Chief  Justice  has  gone  most  fully  into  the  origin  and 
history  of  this  jurisdiction,  which  it  is  plain  has  been  exercised  from  the  first  intro- 
duction of  English  law  into  India.  The  protest  is  against  the  parties  being  subject 
to  British  laws  at  all ;  they  say  they  are  not  British  subjects,  and,  therefore,  that  the 
Ecclesiastical  law  cannot  be  applied  to  them.  But  they  are  living  under  the  pro- 
tection of  the  British  rule,  and  within  the  territories  belonging  to  Great  Britain, 
and  if,  therefore,  they  are  not  expressly  exempted  by  the  Charter,  they  must  be 
subject  to  the  law  there  provided  for  all  residents  within  the  limits  of  Bombay. 
Are  they,  then,  either  Mahomedans  or  Gentoos?  for  they  are  the  only  classes  exempt, 
Parsees  are  not  named  or  alluded  to,  either  in  the  Charter  or  Act  of  Parliament. 

With  regard  to  the  pleadings,  they  are  sufficient  for  the  object  of  the  suit,  which 
is  one  for  restitution  of  conjugal  rights ;  the  prayer  for  maintenance  is  a  prayer  for 
alimony,  for  that  is  the  only  maintenance  the  Ecclesiastical  law  can  give,  and  must 
be,  in  the  first  instance,  pendente  lite.  If  the  pleadings  in  substance  are  sufficient, 
this  Court  will  not  refuse  to  administer  justice  on  account  of  an  irregularity  in  form. 
Mr.  Le  Messurier. — There  is  no  question  that  the  Supreme  Court  at  Bombay 
possesses  Ecclesiastical  jurisdiction.  That  is  given  by  the  47th  section  of  the 
Charter.  By  the  37th  section,  that  Court  is  empowered  to  frame  rules  [410]  and 
process  in  all  suits  to  be  brought  in  that  Court ;  and  rules  of  practice  and  procedure 
have  been  accordingly  framed,  and  exist.  The  sole  question  then  is,  whether  these 
parties,  being  Parsees,  are  amenable  to  the  jurisdiction  established.  The  Supreme 
Court  has  jurisdiction  over  all  British  subjects  residing  within  the  factory,  or  sul> 
ject  to,  or  dependent  on,  the  Government  of  Bombay;  that  is  expressly  provided  by 
section  28.  The  Government  permits  these  parties  to  be  residents  in  Bombay,  they 
are,  therefore,  prima  facie  liable  to  the  jurisdiction  of  the  Supreme  Court.  But 
it  is  alleged  that  they  are  Parsees,  professing  the  religion  of  Zoroaster,  and,  as 
such,  exempt  from  the  Ecclesiastical  jurisdiction  of  the  Court.  Now,  Parsees  are 
nowhere  designated  or  exempted  in  the  Charter.  Mahomedans  and  Gentoos  are 
the  only  natives  designated,  and  they  are  exempted  only  as  to  "  their  inheritance 
and  succession  to  lands,  rents,  goods,  and  all  matters  of  contract  and  dealing 
between  party  and  party,  which  shall  be  determined  in  the  case  of  Mahomedans  by 
the  laws  and  usages  of  Mahomedans,  and  where  the  parties  are  Gentoos,  by  the  laws 
and  usages  of  the  Gentoos."  Supposing,  however,  Parsees  to  be  exempt  from  the 
jurisdiction,  what  law  is  to  be  applied  to  them?  they  are  neither  Mahomedans  nor 
Gentoos.  It  is  clear,  therefore,  if  any  law  is  applicable  to  them,  it  must  be  the 
English  law  ;  that  which  they  are  entitled  to  claim  as  British  subjects.  It  is  argued, 
on  the  other  side,  that  Parsees  come  under  the  general  designation  of  "  Gentoos," 
which  is  a  mere  nomen  coUectivum.  But,  if  so,  the  Gentoo  Code  would  have  to  be 
applied  to  Parsees.  Why,  then,  this  objection  to  the  introduc-[411]-tion  of  Ecclesi- 
astical law?  The  laws  of  marriage  are  governed  in  this  country  by  Ecclesiastical 
law  ;  if  then  a  question  relating  to  the  validity  of  a  marriage  come  before  the 
Supreme  Court,  that  Court  must  look  to  the  law  by  which  the  marriage  is  to  be 
regulated,  and  if  there  is  no  special  law  provided  for  and  applicable  to  the  parties, 
the  law  of  England  must  be  the  rule  for  the  Court's  decision.  That  would  be  a 
case  of  the  application,  pro  tcmto,  of  the  Ecclesiastical  law,  though  not  on  the  Ec- 
clesiastical side  of  the  Court.  Matrimonial  suits  between  Parsees  have  been  enter- 
tained by  the  Mofussil  Courts,  Mihirwanjee  Nuoshii-wanjee  v.  Awan  Baee  (2  Borr. 
Bom.  Sud.  Dew.  Reps.  209);  to  these  are  added  several  cases  in  regard  to  marriage 
contracts,  dower,  etc. :  they  are  all  collected  in  Morley's  Dig.  tit,  "  Husband  and 
wife,"  4,  p.  299.  What  is  to  prevent  the  Supreme  Court  exercising  a  similar  juris- 
diction when  the  case  is  properly  before  them  when  administering  that  law,  the 
administration  of  which  is  expressly  given  to  them  by  the  terms  of  the  Charter? 

Mr.  Ayrton,  in  reply.— Parsees  are  within  the  definition  of  "  Gentoos,"  which 
is  a  generic  term,  being  corrupted  from  the  Portuguese  word,  "  Gentis,"  meaning 
a  gentile,  or  heathen,  as  distinguished  from  Mahomedans  or  Hindoos,  the  native 
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inhabitants  of  India.  The  Ecclesiastical  jurisdiction  conferred  by  the  Charter  is 
intended  for,  and  limited  to,  British  subjects,  [ts  sentence  can  only  be  enforced 
by  Ecclesiastical  pro-[412]-ces8,  thai  is,  by  excommunication.  Bo*  can  such  a  pro- 
cess be  applied  to  Parsees? 

Judgment  was  reserved,  and  now  delivered  by 

The  Righl  Hon.  Dr,  Lushington  (17th  July.  1856).— The  presenl  question  arises 

upon  an  appeal  from  the  Ecclesiastical  side  of  the  Supreme  Court  of  Bombay,  which 
Court  bad  overruled  a  protest  againsl  its  jurisdiction;  and  their  Lordships  will 
have  to  determine  whether,  under  all  the  circumstances,  the  judgment  ought  to  be 
maintained,  or  the  appeal  allowed. 

Tie-  suit  in  the  Court  below  was  a  suit  for  restitution  of  conjugal  rights;  such 
is  clearly  its  character,  though  some  of  the  averments  in  the  libel,  and  a  part  of 
the  prayer  made,  are  different  from  what  would  be  made  or  admitted  in  the 
Ecclesiastical  Courts  in  this  country, 

The  parties  are  Parsees,  natives  of  the  Island  of  Bombay,  and  there  resident. 
Their  religion  is  that  of  Zoroaster.  The  wife  brought  the  suit.  The  husband,  in 
a  protesl  after  the  libel  was  given  in,  denied  the  jurisdiction  of  the  Court,  and  con- 
tended that  it  was  incompetent  to  take  cognizance  of  such  a  suit.  The  Chief  Jus- 
tice was  of  opinion  that  the  protest  ought  to  be  overruled,  thereby,  in  effect,  deciding 
that  the  Court  might  proceed  to  administer  justice  in  such  a  suit  between  the  parties. 
The  Puisne  Judge  dissented.  According  to  the  Chattel-  of  the  Supreme  Court,  judg- 
ment was  given  in  accordance  with  the  opinion  of  the  Chief  Justice. 

The  language  of  the  clause  of  the  Charter  granting  [413]  Ecclesiastical  juris- 
diction is  as  follows  : — "  And  it  is  Our  further  will  and  pleasure,  and  We  do  hereby, 
for  Us,  Our  heirs  and  successors,  grant,  establish,  and  appoint  that  the  Supreme 
Court  of  Judicature  at  Bombay  shall  be  a  Court  of  Ecclesiastical  jurisdiction,  and 
shall  have  full  power  and  authority  to  administer  and  execute  within  and  through- 
out the  Town  and  Island  of  Bombay,  and  the  factories  subordinate  thereto,  and  all 
the  territories  which  now  are  or  hereafter  may  be  subject  to  or  dependent  upon  the 
said  Government,  and  towards  and  upon  all  persons  so  described  and  distinguished 
by  the  appellation  of  British  subjects  as  aforesaid  there  residing,  the  Ecclesiastical 
law.  as  the  same  is  now  used  and  exercised  in  the  Diocese  of  London  in  Great 
Britain,  so  far  as  the  circumstances  and  occasion  of  the  said  Town,  Island,  terri- 
tories, and  people  shall  admit  or  require;  and  to  that  purpose  We  <,rive  and  grant 
to  the  said  Supreme  Court  at  Bombay  full  power  and  authority  to  take  cognizance 
of  and  proceed  in  all  causes,  suits,  and  business  belonging  and  appertaining  to 
the  Ecclesiastical  Court  before  the  said  Supreme  Court  of  Judicature  at  Bombay. 
in  whatsoever  manner  to  be  moved,  as  well  as  at  the  instance  or  promotion  of 
patties  as  of  office,  mere  or  mixed,  against  any  of  the  saicLsubjects  residing  in  the 
said  Town.  Island,  territories,  or  districts,  and  which  by  the  law  and  custom  of  the 
said  Diocese  of  London  are  of  Ecclesiastical  cognizance,  and  the  said  causes,  suits, 
and  business,  with  their  incidents,  emergents,  and  dependents,  and  whatsoever  is 
thereto  annexed  and  therewith  connected,  to  hear,  despatch,  discuss,  determine. 
and  also  to  grant  probates  under  the  seal,  etc.,  of  the  last  Wills  and  Testaments  of 
all  or  any  of  the  said  subjects  [414]  of  Us,  Our  heirs,  and  successors,  dying  ami 
Leaving  personal  effects  within  the  said  Town.  Island,  territories  or  districts  re- 
spectively, and  of  all  persons  who  shall  die  or  have  effects  within  the  places  afore- 
said." 

Such  being  the  jurisdiction  conferred  by  the  above  clause  upon  the  Supreme 
Court,  we  must  Deri  consider  the  objection  which  has  been  raised  to  the  exercise 
of  that  jurisdiction  in  this  case.  The  especial  reason  assigned  against  the  Court 
taking  cognizance  of  this  case,  as  set  forth  in  the  protest.  i>.  thai  the  parties  are 
Parsees,  professing  the  religion  of  Zoroaster,  born  in  the  Island  of  Bombay,  natives 
of  India,  and  are  not  persons  who,  prior  to  the  date  of  the  Letters  Patent  establish- 
ing  the  Supreme  Court,  have  been  described  in  the  Royal  Charter  of  Justice,  by  the 
appellation  of  "  British  subjects," — that  the  Court  is  incompetent  to  take  cognizance. 
or  to  proceed  in  this  suit,  or  administer  to  the  parties  the  Ecclesiastical  law  as  used 
and  exercised  in  the  Diocese  of  London. 

It  is  quite  true,  as  was  argued  at  the  Bar,  that  the  reason  assigned  for  the  in- 
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competency  of  the  Court  to  exercise  jurisdiction  is,  that  the  parties  to  the  suit  are 
not  British  subjects  within  the  meaning  of  the  Charter,  and  that  the  general  aver- 
ment of  incompetency  had  reference  to  that  reason ;  but  we  think  that  in  a  case 
of  this  description,  where  the  question  substantially  is,  whether  the  Court  has  juris- 
diction to  entertain  the  suit,  or,  to  state  the  case  more  accurately,  whether  from 
the  peculiar  nature  of  the  subject-matter  this  case  is  not  excepted  from  the  general 
Ecclesiastical  jurisdiction  conferred  by  the  Charter,  it  is  our  duty  to  look  at  the 
whole  record,  and  give  judgment  accordingly.  If  it  be  ap-[415]-parent  on  the  face 
of  the  record  that  the  suit  is  not  maintainable,  we  think  that  there  is  enough  in 
the  protest  to  require  us  to  express  our  opinion,  though  that  protest  may  not  have 
been  intended  to  direct  our  attention  to  more  than  one  particular  objection. 

Proceeding  upon  this  principle,  we  will  assume  for  the  moment,  that  the  parties 
to  this  suit  are  properly  described  and  distinguished  by  the  appellation  of  "British 
subjects,"  and  address  "ourselves  to  the  question  what,  with  reference  to  the  facts  of 
the  case,  is  the  proper  meaning  of  the  words,  the  "  Ecclesiastical  law,  as  the  same  is 
now  used  and  exercised  in  the  Diocese  of  London,  so  far  as  the  circumstances  and 
occasion  of  the  said  Town,  Island,  territories  and  people  shall  admit  or  require." 
The  inquiry,  then,  is,  whether  the  circumstances  and  occasion  will  admit  or  require 
the  application  of  the  English  Ecclesiastical  law  in  this  instance? 

We  must  remember  that  the  English  Ecclesiastical  law  is  founded  exclusively 
on  the  assumption  that  all  the  parties  litigant  are  Christians;  indeed  originally, 
more  strictly  speaking,  Christians  professing  the  doctrine  of  the  Church,  and  that 
till  of  late  days,  the  only  mode  of  enforcing  the  decrees  of  Courts  Christian  was 
by  process  of  excommunication,  the  imprisonment  which  followed  taking  place 
under  the  authority  of  the  Civil  Courts.  Excommunication  in  ordinary  cases  is  now 
superseded ;  instead  of  that  proceeding,  the  Ecclesiastical  Courts  pronounce  the 
parties  to  be  in  contempt,  and  signify  the  same  to  the  Court  of  Chancery,  which  issues 
the  authority  to  imprison. 

It  is  true,  however,  that  a  considerable  part  of  the  jurisdiction  of  the  Ecclesias- 
tical Court  is  in  its  nature,  [416]  though  not  in  its  origin,  purely  civil,  and  has  no 
proper  connection  whatever  with  any  religious  matters.  We  advert  to  the  grant 
of  probate  and  administration. 

Our  proper  inquiry  is,  whether,  with  reference  to  the  limitation  in  the  Charter, 
"  as  far  as  the  circumstances  and  occasion  of  the  said  people  shall  admit  or  re- 
quire," it  is  consistent  with  that  limitation  for  the  Ecclesiastical  side  of  the  Supreme 
Court  to  entertain  a  suit  for  the  restitution  of  conjugal  rights  at  the  instance  of  a 
Parsee  wife  against  her  husband. 

We  must  consider  the  nature  of  such  a  suit,  the  steps  which  must  or  may  be 
taken  in  it,  and  the  consequences  which  may  arise  from  any  decree  which  may  be 
pronounced  in  it.  In  such  a  suit,  the  first  step  may  be  to  try  the  validity  of  a  Parsee 
marriage,  and  though  this  might  be  a  task  of  no  small  difficulty,  yet,  perhaps,  it 
might  be  practicable  to  determine  such  a  question  by  Parsee  law,  if  it  be  competent 
to  a  Court  Christian  to  take  cognizance  of  the  Parsee  law  for  such  purposes.  We 
are  aware  that,  under  particular  circumstances,  the  Ecclesiastical  Courts  in  Eng- 
land have  exercised  jurisdiction  with  respect  to  Jewish  marriages,  ascertaining 
their  validity  by  Jewish  laws;  but  the  very  great  difficulties  attending  such  in- 
vestigation, and  the  almost  absurd  consequences  to  which  they  lead,  would  not  induce 
us  to  follow  those  precedents  further  than  strict  necessity  requires. 

Assuming,  however,  the  validity  of  the  marriage  to  have  been  tried  and  estab- 
lished, the  next  step  in  a  suit  for  the  restitution  of  conjugal  rights  in  the  Ecclesias- 
tical Court,  if  there  be  no  defence,  is  to  order  the  husband  (assuming  him  to  be  the 
party  [417]  proceeded  against)  to  take  his  wife  home  and  treat  her  with  conjugal 
affection  ;  and  if  he  refuse,  to  pronounce  him  in  contempt,  the  consequence  of  which 
is  imprisonment.  The  husband  may  defend  himself  by  alleging  and  proving  Id's 
wife's  infidelity  or  cruelty. 

The  Ecclesiastical  Court  has  no  power  to  decree  alimony,  except  pendente  lite, 
or  after  a  decree  for  separation  by  reason  of  cruelty  or  adultery.  It  is  wholly  con- 
trary to  the  first  principles  on  which  the  Ecclesiastical  Courts  proceed,  to  allow 
alimony  under  any  other  circumstances,  for  the  Ecclesiastical  Court  cannot  con- 
template any  separation  of  husband   and  wife,  except  where  cohabitation   is  pre- 
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vented  by  adultery,  or  rendered  impracticable  by  cruelty.  Under  all  other  circum- 
stances, a  separation  is,  by  Ecclesiastical  law,  unlawful.  It  follows,  therefore,  if 
the  wife  succeed  in  a  suit  for  the  restitution  of  conjugal  rights,  the  sole  remedy  is 
to  compel  the  husband  to  take  her  home 

It  appears  in  this  c»»je  that  the  husband  has  gone  through  the  form  of  marriage 
with  another  woman,  with  whom  he  is  cohabiting.  He.  therefore,  either  has  another 
wife,  lawful  by  Parsee  law,  or  he  is  living  in  adultery. 

Is  it  possible  that  in  either  of  these  two  cases  the  husband  can,  by  the  Eccl 
tieal  law  as  it  prevails  in  the  Diocese  of  London,  be  directed  to  take  his  wife  home? 
In  England,  the  wife,  on  account  of  such  an  intercourse,  would  be  entitled  to  a  separa- 
tion from  hed  and  board,  and  alimony:  but  a  prayer  for  restitution  is,  under 
Buch  circumstances,  wholly  unheard  of.  A  Court  Christian  cannol  enforce  a  re- 
newal of  cohabitation  with  an  adulterer  or  adulteress:  Buch  a  [418]  proceeding 
would  lie  utterly  repugnant  to  its  character,  its  practice,  ami  its  principles.  Such 
a  decree  would  not  be  the  administration  of  Ecclesiastical  law.  but  the  violation  of 
it.  What  might  lie  tin*  remedy  by  Parsee  law  we  think  it  wholly  unnecessary  to 
inquire,  because,  from  the  religion  the  Par  sees  profess,  it  cannot  lie  the  remedy  the 
Court  Christian  would  afford,  nor  would  such  relief  lie  administered  by  Ecclesias- 
tical law. 

There  arc.  however,  other  difficulties.  The  Civil  Courts  in  India  can  bend  their 
administration  of  justice  to  the  laws  of  the  various  suitors  who  Beek  their  aid.  They 
can  administer  Mahomedan  law  to  Mahomedans,  Hindoo  law  to  Hindoos:  but  the 
Ecclesiastical  law  has  no  such  flexibility.  Change  it  in  its  essential  character,  and 
it  ceases  to  'or  Ecclesiastical  law  altogether. 

For  the  reasons  we  have  stated,  we  think  thai  a  suit  for  the  restitution  of  con- 
jugal rights,  strictly  an  Ecclesiastical  proceeding,  could  not,  consistently  with  the 
principles  and  rules  of  Ecclesiastical  law,  he  applied  to  parties  who  profess  the  Parsee 
religion  ;  but  we  should  much  regret  if  there  were  no  Court  and  no  law  whereby 
a  remedy  could  be  administered  to  the  evils  which  must  lie  incidental  to  married 
life  amongst  them.  We  do  not  pretend  to  know  what  may  be  the  duties  and  obliga- 
tions attending  upon  the  matrimonial  union  between  Parsees,  nor  what  remedies 
may  exist  for  the  violation  of  them,  but  we  conceive  that  there  must  be  some  laws, 
or  some  customs  having  the  effect  of  laws,  which  apply  to  the  married  state  of 
persons  of  this  description.  It  may  be  that  such  laws  and  customs  do  not  afford 
what  we  should  deem,  as  between  Christians,  an  adequate  relief;  but  it  must  be 
[419]  recollected  that  the  parties  themselves  could  have  contracted  for  the  discharge 
of  no  other  duties  and  obligations  than  such  as.  for  time  out  of  mind,  were  incident 
to  their  own  caste :  nor  could  they  reasonably  have  expected  more  extensive 
remedies,  if  aggrieved,  than  were  customarily  afforded  by  their  own  usages.  Such 
remedies  we  conceive  that  the  Supreme  Court  on  Ihe  civil  side  might  administer, 
or  at  least  remedies  as  nearly  approaching  to  them  as  circumstances  would  allow. 
In  suits  commenced  on  the  civil  side,  the  peculiar  difficulties  which  belong  to  the 
exercise  of  Ecclesiastical  jurisdiction  in  some  matrimonial  cases  would  not  arise. 
Proceedings  might  be  conducted  on  the  civil  side  with  such  adaptation  to  the  cir- 
cumstances of  the  case  as  justice  might  require,  though  on  the  Ecclesiastical  side 
such  modification  would  be  wholly  irreconcilable  with  Ecclesiastical  law. 

We  have  been  led  to  make  these  observations,  not  merely  by  general  considera- 
tions,  lint  more  particularly  by  the  case  of  Mihirwanjet  Nuoshinvanjee  v.  Awan 
Hiiii  el  Borr.  Bom.  Sud.  Dew.  Reps.  209).  That  case  shows  that  the  Sudder  Adawlut 
at  Bombay  will  take  cognizance  of  matrimonial  suits  between  Parsees,  and  will  afford 
them  such  relief  as  a  due  regard  to  their  own  laws  and  customs  will  allow  :  it  also 
proves,  as  indeed  must  be  expected,  that  those  laws  and  customs  are  wholly  at  variance 
with  the  principles  which  govern  the  matrimonial  law  of  the  Diocese  of  London, 
and  incompatible  with  the  Ecclesiastical  law.  as  in  such  eases  is  administered.  One 
instance  will  suffice.  It  appears  that,  under  many  circumstances,  the  husband  is 
permitted  to  take  a  second  wife,  the  first  being  alive. 

W  e  have  not  neglected  to  observe  that  in  two  or  [420]  three  cases,  the  Ecclesiasti- 
cal side  of  the  Supreme  Court  has  not  refused  to  entertain  suits  of  this  description, 
but  we  have  no  reason  to  think  that  the  difficulties  which  occur  to  us  were  brought 
prominently  before  that  Court,  or  that,  after  duly  considering  them,  the  Judges  came 
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to  the  conclusion  that  they  were  unimportant.  There  is  no  such  course  of  decision 
as  should  make  us  hesitate  in  giving  effect  to  our  own  opinion. 

We  think  that  the  protest  should  be  sustained,  and  the  judgment  reversed  on 
the  grounds  we  have  stated,  and  we  do  not  deem  it  necessary  to  enter  upon  a  dis- 
cussion which  chiefly  occupied  the  time  of  the  Court  below,  whether  the  parties  to 
this  suit  were  or  were  not  persons  who,  prior  to  the  date  of  the  Letters  Patent  estab- 
lishing the  Court,  were  described  and  distinguished  in  the  Royal  Charters  of  Justice 
by  the  appellation  of  "  British  subjects."  Whatever  may,  in  such  respect,  be  their 
description,  our  opinion  is  that  this  suit  cannot  be  entertained. 

The  Lords  of  the  Committee  will,  therefore,  humbly  report  to  Her  Majesty  as 
their  opinion,  that  the  Order  of  the  Supreme  Court  of  Judicature  at  Bombay,  of  5th 
July,  1854,  whereby  the  protest  of  the  Appellant  was  overruled,  ought  to  be  reversed, 
each  party  paying  his  and  her  own  costs  of  this  appeal. 

[Mews'  Dig.  tit.  HUSBAND  AND  WIFE;  I.  Marriage;  1.  Validity;  b.  Solemnisa- 
tion; v.  In  what  places,  and  before  whom.  S.C.  6  Moo.  Ind.  App.  348.  See 
Hyde  v.  Hyde,  1866,  1  P.  and  D.  137.  As  to  matrimonial  jurisdiction  of  High 
Court  of  Bombav,  see  art.  35  of  Letters  Patent  of  28th  Dec,  1865  (Stat.  R. 
andO.  Rev.  IV.  117).] 


[421]       ON  APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY. 

The  Reverend  ROBERT  WEST,— Appellant;  EDWARD  WILLIAM  JOHNSON  — 

Respondent*  [June  20,  1856]. 

Appeal  from  the  Arches  Court  of  Canterbury  dismissed,  and  the  sentence  appealed 
from  confirmed  with  costs,  and  the  cause  remitted  to  the  Court  below.  The 
Appellant  having  by  special  proxy  declared  that  he  would  proceed  no  further 
in  the  appeal. 

In  this  case  an  appeal  had  been  interposed  from  a  sentence  of  the  Arches  Court 
suspending  the  Appellant  for  two  years  ab  officio  et  beneftcio.  An  inhibition  was 
extracted  and  served,  and  a  libel  given  in  and  admitted,  and  issue  joined  upon  it. 
The  Appellant's  proctor  afterwards  exhibited  a  special  proxy  under  the  Appellant's 
hand  and  seal,  and  by  virtue  thereof  declared  that  the  Appellant  proceeded  no 
further  in  the  appeal. 

Dr.  Phillimore  for  the  Respondent,  now  moved  to  dismiss  the  appeal  and  to 
confirm  the  sentence  appealed  from,  and  to  remit  the  cause  to  the  Arches  Court  of 
Canterbury,  and  to  condemn  the  Appellant  in  the  costs  of  appeal. 

Their  Lordships  ordered  accordingly. 


[422]   ON   APPEAL  FROM   THE  PREROGATIVE   COURT   OF   CANTERBURY. 

WILLIAM  DIMES,— Appellant;  HENRY  DIMES  and  ELIZABETH  DIMES  — 

Respondents  f    [June   19,    20,    21,    1856]. 

The  difference,  in  a  question  of  fluctuating  capacity  and  partial  recovery,  between 
unsoundness  of  mind  partaking  of  the  nature  of  mental  derangement,  mani- 
festing itself  in  insane  delusions;  from  unsoundness  of  mind  caused  by  fever, 
which  produces  delirium,  observed  upon  [10  Moo.  P.C.  4281 

*  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 

the  Right  Hon.  Sir  John  Patteson,  and  the  Right  Hon.  Sir  William  H  Maule 
tu    t>.P;'es*nt  :   Jhe  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 
the  Right  Hon.  Sir  John  Patteson,  and  the  Right  Hon.  Sir   William  H.  Maule. 
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In  a  case  where  from  bodily  indisposition  the  Testator's  mind  fluctuated,  and 
at  times  produced  an  excitement  which  while  it  lasted  amounted  to  unsound- 

uf  mind,  a  Will  and  Codicil  made  in  accordance  with  the-  Lntentioi 
the    deceased    expressed    in    a    former  testamentary  instrument  and  of  hie 
declarations  and  the  state  of   his   affection;   pronounced   for,   the   fact  of   a 
lucid  interval  at  the  time  of  execution  being  established  |  LO  Moo.  P.C.  I 

Where  the  circumstances  of  the  case  are  so  doubtful  as  to  require  that  a  Will 
should  be  established  by  Legal  proof,  the  party  objecting  to  the  legality  ought 
not  to  be  subjected  to  costs  for  instituting  such  an  inquiry;  but  after  a  full 
inquiry  and  the  Will  established  in  the  Court  below,  the  Judicial  Committee 
held  thai  there  was  do  Bufficienl  ground  to  justify  the  appeal,  and  d< 
<<ists  against  the  Appellant  [10  Moo.  P.C.  440]. 

This  case  related  to  the  validity  of  the  Will  and  Codicil  of  Thomas  Dimes.  The 
deceased  had  been  insane  and  kept  under  the  control  of  a  keeper.  The  sole  question 
raised  in  the  Court  below  and  upon  appeal  was.   whether  these   instruments  were 

cuted  by  the  deceased  during  a  lucid  interval,  when  be  was  of  competent  and 
sound  mind.  Their  was  no  dispute  that  these  instruments  were  made  in  accordant-' 
with  the  expressed  intentions  of  the  deceased.  The  facts  of  the  case  fully  appear 
in  the  judgment. 

[423]  The  Appeal  was  argued  by  The  Queen's  Advocate  (Sir  John  Harding),  and 
Dr.  Phillimore,  for  the  Appellant  ;  and  Dr.  Bayford,  and  Mr.  Hawkins,  for  the  Re- 
spondents.    Their  Lordships'  judgment  was  delivered  by 

The  Right  Hon.  Dr.  Lushington  (17th  July,  1856). — Thomas  Dimes  died  on  the 
5th  of  August,  1850,  unmarried.  Be  It-it  two  brothers  and  two  sisters.  He  executed 
a  Will  on  the  5th  of  February,  IM'.i,  and  a  Codicil  to  that  Will  on  the  9th  of  April. 
in  the  aame  year.  These  instruments  were  propounded  by  Henry  Dimes,  one  of  his 
brothers,  and  Elizabeth  Dimes,  one  of  his  sisters,  the  persons  appointed  executor 
and  executrix.  William  Dimes,  the  elder  brother,  opposed  the  grant  of  probate.  On 
the  2nd  of  May.  1855,  the  Judge  of  the  Prerogative  Court  decreed  probate  of  the  two 
instruments,  making  no  order  as  to  costs.  William  Dimes  lias  appealed  from  that 
decree  to  this  Court. 

The  question  agitated  in  the  Court  below  was  the  sanity  of  the  deceased  at  the 
times  when  these  instruments  were  respectively  executed. 

It  is  necessary  to  give  a  brief  history  of  the  deceased  before  we  approach  the 
consideration  of  bis  state  of  mind  in  February  and  April.  1849.  He  died  at  the 
age  of  fifty-eight  or  thereabouts;  by  profession  he  was  a  solicitor,  and  his  place  of 
business  was  in  Bread  Street,  Cheapside  ;  his  death  took  place  at  the  house  of  his 
In  ot her  Henry,  at  Clapham.  The  per-[424]-sonal  estate  is  estimated  at  about  £3000, 
and  there  is  some  freehold  and  copyhold  property. 

By  the  Will  propounded,  his  brother  Henry  and  sister  Elizabeth  are  the  persons 
chiefly  benefited.  The  Will  is  attested  by  George  Edward  Hart  and  James  Foord  : 
the  former  being  a  tradesman  at  Littlehampton ;  the  latter,  a  person  engaged  to 
attend  the  deceased,  in  what  capacity,  whether  as  his  keeper  or  attendant,  has  been 
the  subject  of  dispute.  The  Codicil  was  prepared  and  attested  by  Steinberg,  a 
solicitor.     James  Foord  was  the  other  attesting  witness. 

These  instruments  were  propounded  in  what  is  technically  called  a  common  con- 
didit,  on  which  the  attesting  witnesses  were  examined. 

William  Dimes  gave  in  an  allegation,  in  which  he  pleaded  that  the  deceased  was 
attacked  by  severe  illness  in  November,  1847,  followed  by  delirium  tremens.  That 
he  became  insane  and  was  treated  as  such  by  his  medical  attendants;  that  he  was 
placed  under  restraint,  and  in  the  care  of  two  keepers,  who  attended  him  till  the 
beginning  of  18-18.  That  in  the  beginning  of  1 848,  the  deceased  partially  recovered 
his  reason,  but  his  health  was  much  shattered  :  that  he  t  ravelled  the  remainder  of  the 
year  unattended  by  keepers,  and  finally  settled  at  Littlehampton.  That  bis  conduct 
after  he  partially  recovered  his  reason  was  very  strange  and  eccentric  That  on  the 
8th  of  January.  L849,  he  inflicted  a  severe  wound  on  his  arm.  with  the  intention  of 
destroying  himself.  That  by  medical  advice  he  was  placed  under  the  care  of  Foord, 
who  was  accustomed  to  attend  lunatics,  and   who  continued  to  attend  him  to  his 
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death;  that  he  had  a  propensity  to  do  himself  bodily  injury,  and  [425]  was  of  un- 
sound mind  till  his  death.  That  he  laboured  under  insane  delusions  in  several  par- 
ticulars ;  declaring  himself  in  a  slate  of  poverty  ;  that  he  should  be  sent  to  his  parish; 
and  that  he  should  be  devoured  alive  by  rats. 

The  case  set  up  by  William  Dimes 'is  insanity  in  1847,  partial  recovery  in  1848, 
constant  insanity  from  the  3rd  of  January,  1849,  covering  of  course  the  periods  when 
the  Will  and  Codicil  were  executed. 

In  answer  to  this  plea,  a  very  long  allegation  was  given  in  on  the  part  of  the 
executor  and  executrix.  That  allegation  pleaded,  that  by  the  Will  of  his  father  the 
deceased  succeeded  to  his  father's  business  as  solicitor ;  the  father  died  in  1823. 
That  William  Dimes,  also  a  solicitor,  endeavoured  to  abstract  from  the  deceased 
some  of  his  father's  business  ;  that,  therefore,  a  quarrel  arose,  and  there  was  no  com- 
munication between  them  till  1839,  when  there  was  a  partial  reconcilation ;  that 
deceased  declared  that  he  should  not  leave  his  brother  William  any  part  of  his  pro- 
perty. That  the  deceased  made  a  Will  in  1846,  whereby  he  gave  his  brother  William 
ten  guineas  only. 

With  respect  to  the  insanity  alleged,  the  fifth  article  of  this  allegation  admitted 
temporary  mental  derangement  early  in  the  month  of  December,  1847,  but  averred 
a  perfect  recovery  at  the  end  of  that  month.  The  sixth  article  pleads  the  execution 
of  a  Will  on  the  29th  of  November,  1847,  and  alleges  it  to  have  been  executed  when 
the  deceased  was  very  ill,  and  confined  to  his  bed,  but  before  he  became  mentally 
deranged.  The  seventh  article  pleads  a  recognition  of  this  Will  on  the  30th  of 
November,  and  declarations  that  his  brother  William  should  not  take  more  of  his 
property.  The  eighth  article  pleads  declara-[426]-tions  in  December,  1847,  by  the 
deceased  against  his  brother  William,  and  placing  the  Will  of  November  in  the 
custody  of  Mr.  Soward.  The  recovery  of  the  deceased  in  1848,  and  acts  of  business, 
are  then  set  forth.  The  twelfth  article  pleads  an  agreement  for  a  partnership  with 
Steinberg  in  January,  1849,  which  deed  of  agreement  was  executed  on  the  9th  of 
April  in  that  year.  The  thirteenth,  fourteenth,  and  fifteenth  articles  relate  to  the 
making  oi  rne  Will  propounded,  and  the  eighteenth  to  the  Codicil.  The  eighteenth 
article  denies  that  the  deceased,  on  the  5th  of  January,  when  he  cut  his  arm,  in- 
tended to  destroy  himself,  and  alleges  that  he  did  so  to  relieve  himself  from  weight 
and  oppression  in  the  head  ;  that  lie  was  placed  under  the  care  of  Foord,  but  not  sub- 
jected to  personal  restraint. 

The  case,  therefore,  on  behalf  of  the  Respondents  is,  admitted  mental  derange- 
ment in  December  1847,  recover}?-  in  1848,  and  in  substance,  though  not  in  words,  a 
denial  of  any  relapse  afterwards. 

In  the  investigation  of  this  case  it  appears  to  us  that  the  best  course  is  to  begin 
by  examining  the  evidence  to  show  the  insanity  at  the  end  of  1847.  Leeson  is  the 
Hist  witness.  He  is  a  surgeon,  and  had  occasionally  attended  the  deceased,  for  many 
years  prior  to  1847.  He  was  called  in  on  the  22nd  of  November, 
and  attended  the  deceased  till  the  18th  of  December,  when,  he  says,  he 
ceased  to  attend  him,  in  consequence  of  the  deceased  entertaining  unfounded  pre- 
judice against  him  ;  he  says,  "  he  was  as  mad  as  he  could  be."  Leeson  describes  the 
disease  under  which  the  deceased  was  labouring  to  have  been  a  severe  inflammatory 
attack  of  rheumatism,  and  oeneral  fever  over  the  whole  system.  He  says  that  [427] 
the  illness  never  assumed  the  character  of  delirium  tremens,  but  from  the  27th  of 
November  the  deceased  was  suffering  under  delirium,  which  increased  latterly  so 
as  to  occasion  a  total  loss  of  his  mental  powers.  He  was  so  violent  as  to  have  a 
keeper. 

It  is  not  unimportant  to  observe  that  this  witness  deposes  to  having  seen  the 
deceased  three  times  each  day  of  the  27th,  28th,  and  29th  of  November.  In  answer 
to  the  sixth  interrogatory,  he  states  that  the  deceased  was  not  mentally  incapable  till 
the  27th  of  November,  after  which  he  was  mentally  incapable  of  attending  to  any 
important  matter  of  business.  "  It  is  out  of  the  question  that  a  man  with  a^pulse  at 
130  can  settle  calmly  any  matter  of  business." 

Cosset,  another  surgeon,  saw  the  deceased  three  times  on  the  3rd,  4th,  and  5th 
of  December;  this  witness  considered  the  illness  to  be  delirium  tremens;  he  was  on 
the  three  days  quite  in  a  violent  state  of  delirium.  In  answer  to  the  second  inter- 
rogatory, he  says,  delirium  tremens  would  necessarily  produce  mental  derangement, 
though  distinct  from  what  is  ordinarily  called  insanity.     "  I  considered  it  to°be  but 
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temporary,  and  perfectly  curable."    He  saw  him  again  in  April,  1848,  for  a  very 
short  time,  and  considered  he  was  recovered. 

Dr.  Connolly  was  called  in  on  the  5th  of  December,  and  paid  him  sei 
visits,  ending  on  Monday,  Deoember  the  27th.  He  Bays,  when  he  lirst  saw  the 
deceased,  he  was  in  a  state  of  high  delirious  excitement,  and  spoke  of  himself  as 
being  ruined,  and  was  labouring  under  delusions,  as  I  understood,  on  thai  head.  <in 
the  7th,  8th,  and  Hull  of  December  he  was  still  in  a  maniacal  stair  of  excitement, 
though  for  a  few  minutes  he  would  talk  reasonably.  His  illness  had  [428]  more  the 
character  of  delirium  than  mania,  hut  not  delirium  tremens.     When  he  saw  him 

some  months  afterwards,  he  was  feeble  in   body,  and  somewhat    feeble   in   mind.      In 

mswer  to  the  second  interrogatory,  he  says  his  illness  was  not  such  as  would  u< 
sarily  produce  permanenl  mental  derangement.    "So  thai  1  anticipated  his  recovery, 

mental  and  bodily." 

That  the  deceased  was  of  unsound  mind  during  Borne  part   of  this  illness  there 

cannot  be  a  doubt.     It  was  even  anticipated  thai  it  mighl  be  necessary  to  Bend  him 

Lunatic  asylum.    Bui  it  is  not  unimportant,  with  a  view  to  forming  a  jusl  opinion 

of  his  mental  state  hereafter,  to  consider  what,  according  t . .  the  testimony  of  these 
lieal  g<  utlemen,  was  the  cause  of  his  unsoundness  id'  mind,  and  the  nature  of  his 
di8(  . 

Unsoundness  of  mind  may  he  produced  by  various  causes.  A  man  may  b<  ol 
unsound  mind  when  he  labours  under  delusions,  or  from  excess  of  irvT  which  pro- 
duces delirium,  or  when  in  a  comatose  state.  Where  an  individual  entertains 
d(  hisions.  he  is  more  properly  said  to  he  insane  than  when  he  is  temporarily  affected 
by  delirium  or  excess  of  fever  ;  hut  unsoundness  oi  mind  arising  from  insane  delusion 
is  wit  different  from  that  occasioned  by  fever  or  excess.  Delusions  are  of  a  more 
permanent  character;  and  when  once  proved  to  have  been  entertained,  stronger  and 
more  conclusive  evidence  is  required  to  show  that  the  mind  has  been  relieved  from 
them.    Not  bo  when  the  moving  it  delirium  or  excess  of  fever.    Such  causes  are 

in  their  nature  of  a  more  temporary  character,  more  likely  to  yield  to  medic 
mem,  and  there  is  more  probability  of  cure. 

With  the  exception  of  one  circumstance  presently  [429]  to  he  noticed,  the  dif 

under  which  the  deceased  laboured  was  clearly  unsoundness  of  mind  produced  by 

delirium  ;  and  two  out  of  three  of  his  medical  attendants  foresaw    and  expected  his 

■  very.      The  circumstance  to  which#wt    refer  was  the  declaration  of  the  deceased 

thai  :  ruined  man ;  bul  to  such  declaration  we  cannot  attach  any  greal  weight, 

ui.se  it  is  proved  that  whilsi  the  deceased  was  of  sound  mind  before  this  at;, 
he  was  in  the  habit  of  expressing  himself  in  .similarly  exaggerated  leriiis  as  to  the  si 
of  his  own  pecuniary  affairs. 

It  is   impossible,  we  think,  to  read  and  consider  the  evidence  which   has  been 
n   in  this  case  to  the  deceased's  entire   iveo\e,y   from  all  mental  disease,  without 
coming  to  the  conclusion  thai   he  did  so  recover.     We  will  refer  briefly  to  some  of 
the  evidence,  which  s,  ur  minds  in  coming  to  tliis  conclusion.       There  are 

letters  in  the  handwriting  of  the  deceased  of  various  dales — lulv.  August,  and 
September,  L848.  Tins,,  letters  are  all  on  matters  of  business,  ami  do  nol  betray 
any  symptom  whatever  of  any  mental  derangement.  Added  to  this  are  the  remark's 
made  by  the  deceased  on  the  articles  of  partnership.  We  have,  besides,  the  evi- 
dence i'f  persons  who  trail  ;h  him.  Hampton,  who  is  a  surgeon, 
transacted  business  with  him  in  May.  1848,  dined  and  spent  three  or  four  hours 
with  him.  Hi-  accoum  of  tie  d  is,  that  he  was  weak,  looked  pallid  and 
emaciated,  and  had  every  appearance  of  having  had  severe  illness.  "  He  'old  me 
all  about   his  illness:  how  had  he  had  been,  and  who  attended  him.     He  told  me 

that   he  had  been  for  a  t  ime  quite  OUl  of  his  mind.       He  made  no  concealment  of  i  ! 

hut  talked  freely  about  it:  he  told  me  all  particulars."     This  [430]  gentleman  had 

be(  n   acquainted   with   him    for  several  years \  and   he   deposes  that    he   was  of  pel- feet 

Bound  mind,  and  he  entrusted  to  him  the  managemenl  of  some  of  his  own  affairs. 
Wanlop,  the  publisher  of  a  newspaper,  state-  that  the  deceased  acted  professionally 
for  him,  in  one  little  affair,  as  late  as  the  year   1848.      He  did   not   see  any  causi 
doubt    his    being    of    perfect    sound   mind.         banc,    a    very   old    friend,    saw    him    in 
January,    1848,    when    the    deceased    had    a    male    attendant;    he    then    conve 
rationally  and  sensibly  as  he  had  ever  done,  but  he  was  irritable. 
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The  history  of  the  deceased  after  this  illness  of  1847  is  given  by  Steinberg.  In 
the  early  part  of  the  year  1848  he  visited  different  places  in  the  country,  returning 
to  his  residence  in  Bread  Street.  In  June.  1848,  he  purchased  a  house  at  Little- 
hampton. and  went  to  live  there.  Steinberg  was  in  constant  correspondence  with 
the  deceased  during  this  year,  managing  the  business  for  him,  but  the  deceased  was 
consulted  on  matters  of  business,  and  gave  his  directions;  and  this  statement  of 
Steinberg's  is  corroborated  by  the  letters  already  adverted  to. 

Upon  a  consideration  of  the  whole  of  the  evidence,  we  are  of  opinion,  that  the 
deceased  became  of  sound  mind  in  the  year  1848:  that  he  was  then  capable  of 
transacting  business,  and  had  an  adequate  testamentary  capacity,  though  his  con- 
stitution was  shaken,  and  the  vigour  of  his  understanding  had  diminished. 

On  the  8th  of  January,  1849,  the  deceased  being  at  Littlehampton,  inflicted  a 
wound  on  his  arm,  which  nearly  occasioned  his  death.  He  was  upon  that  occasion 
attended  by  Candy,  a  medical  gentleman  resident  at  Littlehampton  ;  by  his  recom- 
mendation, Foord,  a  regular  keeper,  previously  employed  in  a  lunatic  asy-[431]-luru, 
was  hired  to  attend  the  deceased.  Candy  continued  to  visit  him  for  six  weeks,  and 
he  gives  the  following  account: — "The  deceased  was  nearly  dead  from  loss  of 
blood  :  that  he  sent  Foord,  who  was  a  regular  keeper,  to  attend  him ;  and  that  he  was 
of  unsound  mind." 

On  the  other  hand,  it  is  alleged  that  the  deceased  was  not  of  unsound  mind  on 
this  8th  day  of  January:  but  that,  contrary  to  his  custom,  he  had  been  drinking  in 
the  morning,  and  complained  of  great  weight  and  oppression  in  his  head  ;  that  he 
made  the  wound  in  his  arm  to  relieve  his  head,  and  not  with  the  intention  of  de- 
stroying himself;  that  this  man  Foord  was  engaged  from  that  time  to  attend  on 
the  deceased,  and  continued  so  to  do  till  his  death ;  yet  that  the  deceased  was  not 
put  under  personal  restraint,  and  that  he  made  no  attempt  afterwards  to  destroy 
or  injure  himself. 

No  witness  examined  on  behalf  of  the  executor  and  executrix  can  give  any  evi- 
dence as  to  the  first  part  of  this  allegation,  namely,  as  to  the  occurrence  of  the  8th 
of  January.  Mrs.  Amess,  who  gives  evidence  on  behalf  of  William  Dimes,  deposes 
that  it  was  the  intention  of  the  deceased  to  destroy  himself.  She  says  that  he 
always  expressed  a  fear  that  he  should  do  himself  a  mischief,  and  used  to  pray 
against  it.  We  think  that  the  result  of  this  evidence  is,  that  the  deceased  did 
attempt  to  destroy  himself,  and  that  he  was  of  unsound  mind  at  the  time.  The 
question,  therefore,  for  consideration,  is,  whether  he  recovered  and  became  of 
sound  mind  on  the  5th  of  February,  1849,  when  he  executed  the  Will  propounded. 

Candy  is  of  opinion  that  the  deceased  did  not  recover  during  the  six  weeks  he 
attended  him  from  [432]  the  8th  of  January.  He  says  the  deceased  was  generally 
sullen ;  "  I  consider  that  he  was  throughout  that  time  in  an  unsound  state  of  mind ; 
I  should  call  him  insane."  Candy,  when  further  examined  as  to  the  state  of  mind 
of  the  deceased  on  the  5th  day  of  February,  deposes  that  he  was  decidedly  of  un- 
sound mind;  the  deceased  said  but  very  little  to  him,  and  appeared  to  regard  him 
with  suspicion ;  he  cannot  speak  positively  to  any  delusion,  though  he  thinks  it 
probable  that  delusion  might  exist. 

It  is  necessary  to  consider  whether  this  act  of  violence  committed  by  the  de- 
ceased upon  himself  arose  from  any  temporary  cause  which  might  quickly  dis- 
appear, or  was  the  result  of  a  continuous  mental  derangement  which  might  show 
itself  at  any  time  in  a  similar  form.  We  have  very  little  evidence  to  enable  us  to 
form  a  satisfactory  opinion  upon  this  point  ;  but  remembering  the  indisposition  of 
1847,  and  how  soon  the  deceased  recovered  from  that  attack,  looking,  so  far  as  we 
are  able,  at  the  nature  of  his  indisposition,  and  remembering  also  that  there  is  no 
evidence  of  delusion,  we  think  it  not  improbable  that  the  deceased  might  soon  have 
recovered  and  become  of  sound  mind  :  the  fact,  however,  of  an  attempt  at  self- 
destruction,  and  the  continued  attendance  of  the  keeper,  are  circumstances  to 
excite  our  utmost  vigilance,  and  to  induce  us  to  trace  accurately  the  history  of  the 
testamentary  acts  of  the  deceased,  as  well  as  the  evidence  applicable  to  the  Will 
propounded. 

In  the  month  of  October,  1846,  when  the  deceased  was  unquestionably  of  sound 
mind,  he  executed  a  Will ;  by  that  Will  he  bequeathed  to  his  brother  William  ten 
guineas  only,  and  to  his  wife  the  same. 

554 


DIMES   V.    DIMES  [1856]  X  MOORE,  433 

Steinberg,  who  had  been  clerk  to  the  deceased  from  [433]  1831,  and  in  1849 
became  hie  partner,  deposes  on  the  Birth  Article,  that,  on  tin'  29th  of  November, 
1-17.  the  de  al  for  him.     And  we  may  here  remark,  that,  though  Steinberg 

has  some  interest   under  the  Will  propounded,  and  also  an  inter  istaining 

the  soundness  of  mind  of  the  deceased,  by  reason  of  the  subsequent  articles  of 
partnership,  yel  we  Bee  do  reason  to  distrusl  either  the  accuracy  of  his  memory  or 
his  veracity.  <»n  thai  day.  the  29th  of  November,  according  to  his  evidence,  the 
illness  of  the  deceased  had  nol  any  effeel  upon  his  mind :  he  was  unable  to  articulate 
distinctly,  but  he  motioned  the  witness  to  give  him  a  travelling  writing-desk,  which 
he  unlocked,  and  gave  to  the  witness  the  Will  of  October,  1846.  The  deceased  _ 
him  to  understand  that  he  wished  to  make  a  fresh  Will:  the  deceased  altered  in 
pencil  the  Will  of  October,  L846,  and  stated  his  reasons  for  the  alterations  to  be 
made  in  his  Will  \  one  of  which  was  the  recent  death  of  his  mother.  The  deceased 
had  also  taken  offence  againsl  his  sister,  Susan  Dimes,  and  Insisted  upon  certain 
observations  against  her  being  inserted  in  the  Will.  This  Will  was  executed  in  the 
presence  of  Bawtrey  and  of  Younghusband  on  that  same  day,  the  29th  of  November. 
It  is  true  that  Leeson,  wdio  attended  the  deceased  at  that  time,  deposes  that  on 
the  27th  of  November  the  deceased  became  of  unsound  mind,  and  that  he  saw  him 
three  times  on  the  28th,  29th,  and  30th  days  oi  November,  and  that  he  was  Buffering 
under  delirium,  which  he  considers  to  have  commenced  on  the  27th,  and  to  have 
rendered  him  incapable  of  any  testamentary  act. 

sidering  the  evidence  given  by  the  two  attesting  witnesses,  as  well  as  by 
Steinberg,  we  think  it  much  [434]  more  consistent  with  probability  that  Leeson 
should  be  mistaken  as  to  the  day  when  the  delirium  commenced,  than  that  v 
three  witnesses  should  have  given  evidence  entirely  contrary  to  the  truth.  Indeed, 
the  fact  that  Dr.  Connolly  did  not  attend  till  the  5th  of  December,  shows  that  it  was 
not  probable  that  the  deceased  was  in  so  desperate  a  state  at  the  end  of  November  : 
the  keeper  was  not  called  in  till  December.  We  are  satisfied,  therefore,  that  the 
deceased  did,  having  testamentary  capacity,  duly  execute  the  Will — a  Will,  in  all 
it-  contents,  \rery  similar  to  the  Will  now  propounded. 

It  further  appears  that  the  deceased  was  apprehensive  that  his  Will  mighl  be 
disputed  on  the  ground  of  his  state  of  mind,  soon  after  its  execution,  of  which,  as 
appears  by  other  evidence,  he  was  fully  cognizant  :  therefore,  in  August,  1848,  he  re- 
executed  this  Will  in  the  presence  of  two  oilier  witnesses.  This  execution  shows  an 
adherence  to  tin-  testamentary  intentions  contained  in   that   paper. 

We  must  now  advert  to  the  evidence  of  Henry  Dimes,  the  brother,  executor,  and 
one  of  the  residuary  legatees  in  the  Will  propounded,  and  who.  though  now-  a  com- 
petent witness,  is  greatly  interested  to  support  this  Will.  His  credit  has.  in  the 
course  of  the  argument,  been  severely  attacked:  and  for  that  reason  and  also  on 
ount  of  his  interest,  it  is  necessary  to  examine  his  evidence  with  care.  It 
appears  that  he  wrote,  on  the  10th  of  January.  L849,  from  Littlehampton,  to  his 
brother  William,  in  which  he  says  that  his  brother  is  very  unwell  and  anxious  to 
see  him.  hut  he  makes  no  mention  of  what  had  occurred  on  the  8th.  <»n  the  ll'th. 
he  writes  another  letter,  in  which  he  Bays,  "'  I  wish  not  to  alarm  you.  but,  to  tell 
[435]  you  the  truth.  Tommy,  on  Monday  afternon,  lost  two  (punts  of  blood  by  his 
own  hand;  and  the  medical  man  Bays  that  now  lie  has  commenced,  there  never  will 
be  any  reliance  upon  him."  He  then  presses  his  brother  to  come  down.  In  his 
answer  to  the  third  interrogatory,  Henry  Dimes  denies  that  the  deceased  intended 
to  destroy  himself,  or  that  he  was  of  unsound  mind. 

We  do  not  perceive  iinv  such  contradiction  between  this  letter  and  the  statement 
of  Henry  Dimes,  or  in  his  conduct,  as  to  induce  us  to  say  his  evidence  Bhould  be 
discredited. 

The  first  we  learn  of  the  making  of  the  Will  of  the  5th  of  February,  is  from 
Henry  Dimes  on  the  thirteenth  Article.  He  deposes  that,  on  the  9th  of  January. 
the  very  day  after  the  deceased  had  inflicted  the  wound  upon  himself.  •'  in  the 
evening  the  deceased  gave  me  his  Will  of  Nbvember,  1847,  and  wished  me  to  make 
minutes  on  it  as  to  alterations,  but  I  could  not  write  fast  enough.  I  wrote  a  little 
on  the  fly-sheet,  but  I  could  not  writ-,  bo  fast  as  he  talked,  and  he  got  our  of  patience 
with  me.  bein«r  very  quick  himself.  He  desired  me  to  send  it  to  Steinberg,  with 
directions  to  make  a  fair  copy  of  it.  agreeable  to  the  deceased's  own  alterations." 
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The  Will  was  in  a  cancelled  state,  with  some  pencil  alterations  on  it.  The  witness 
wrote  about  three  pencil  lines  only  on  the  fly-sheet,  but  does  not  recollect  what :  the 
Will  was  forwarded  to  Steinberg  about  the  12th  of  January.  Steinberg  went  down 
to  Littlehampton  about  the  3rd  or  4th  of  February,  and  gave  the  deceased  some 
lined  paper,  and  said  it  was  the  paper  he  had  written  for ;  the  deceased  said  he 
should  not  make  his  Will  just  at  that  time,  he  should  do  it  by-and-bye.  Steinberg 
left  on  the  1th  of  [436]  February;  on  the  5th  of  February  the  deceased  drew  up 
his  Will,  on  sundry  little  pieces  of  paper ;  he  made  a  fair  copy  of  it  on  the  brief 
paper  he  had  sent  for.  After  dinner  the  deceased  went  out  and  had  it  executed. 
Henry  Dimes  was  present. 

Steinberg's  account  of  the  transaction,  is,  that  in  the  month  of  January  he  re- 
ceived the  Will  of  November,  1847,  from  Henry  Dimes ;  that,  on  the  23rd  of  January, 
the  deceased  wrote  a  letter  requesting  him  to  send  him  some  blue-lined  brief  paper, 
which  he  either  sent  or  took  accordingly;  Steinberg  went  down  on  the  3rd  of 
February,  when  a  conversation  ensued  with  the  deceased  as  to  his  Will.  Steinberg 
told  him  that  as  he  had  cancelled  his  former  Will,  his  sisters  would  be  unprovided 
for,  and  his  brother  would  take  the  greater  part  of  his  property.  He  said  he  felt 
too  weak  to  do  it  just  then.  Steinberg  then  offered  to  do  it  for  him;  but  he  said  he 
would  do  it  himself  when  he  got  stronger :  he  said  he  did  not  intend  his  brother 
William  to  get  any  of  his  property;  he  would  take  care  of  that  time  enough. 

The  evidence  given  by  these  two  witnesses  is  corroborated  by  the  writing  of  the 
deceased  on  the  Will,  and  by  the  letter  produced  in  this  cause.  In  the  margin  of 
the  Will,  is  to  be  found  a  memorandum  written  by  the  deceased  of  a  provision 
to  be  made  for  his  natural  daughter.  There  is  also  in  evidence  a  letter,  dated 
Littlehampton,  the  23rd  of  January,  1849,  and  addressed  by  the  deceased  to  Stein- 
berg:  it  corroborates,  as  we  have  said,  the  evidence  given  by  him  and  Henry  Dimes, 
for  the  postscript  is  in  these  words :  "  When  you  send  again  or  anybody  comes,  let 
them  bring  a  stick  or  two  of  some  red  wax  and  some  lined  brief  j:>aper."  This  letter 
is  of  still  greater  import-[437]-ance,  as  proving  that  the  deceased  was  not  at  that 
time  subject  to  mental  derangement,  for  it  discusses,  apparently  with  sound  sense 
and  discretion,  various  matters  of  business. 

The  Will  thus  written  by  the  deceased,  and  in  his  own  handwriting,  and  pre- 
pared under  the  circumstances  stated,  was  executed  in  the  presence  of  Henry  Dimes, 
in  the  house  of  Hart,  a  shopkeeper  at  Littlehampton,  and  was  attested  by  Hart,  and 
Foord,  the  keeper.  Both  the  attesting  witnesses,  prior  to  their  being  examined  in 
this  cause,  had  made  affidavits  in  the  Court  of  Chancery,  and,  consequently,  when 
they  came  to  be  examined  ran  the  risk  of  being  exposed  to  any  contradiction  be- 
tween their  evidence  and  those  affidavits.  Such  a  state  of  things  is  not  very  favour- 
able to  the  production  of  trustworthy  evidence,  nor  is  the  evidence  produced  of  a 
character  upon  which  much  reliance  may  be  placed  with  regard  to  the  soundness  of 
mind  of  the  deceased  at  the  time  of  the  execution.  Hart  had  some  slight  acquaint- 
ance with  the  deceased,  who  entered  his  shop,  produced  the  Will,  and  asked  him  to 
witness  his  signature,  and  accordingly  the  execution  took  place  in  the  presence  of 
Hart  and  Foord,  who  attested  the  Will.  The  evidence  of  Hart  as  to  the  competency 
of  the  deceased  to  make  his  Will  is  not  decided.  He  says,  "  Whether  Mr.  Dimes 
was  or  was  not  competent  to  make  his  Will  at  that  period,  I  really  do  not  think 
I  am  competent  to  judge";  but  this  witness  did  not  observe  that  the  deceased, 
either  in  his  conversation  or  conduct,  did  anything  to  excite  suspicion.  He  says, 
"  He  certainly  seemed  from  some  cause  or  other  to  be  more  than  usually  nervous  and 
excited  in  his  manner ;  he  acted  as  if  he  were  in  a  hurry  as  it  were,  but  there 
[438]  was  nothing  whatever  in  Ins  conduct  on  the  occasion,  nothing:  he  did  or  said 
but  what  was  rational  and  natural  on  such  an  occasion."  The  witness  adds,  that 
his  brother  I  icing  there,  and  by  his  presence  sanctioning  what  was  done,  it  would 
not  enter  his  mind  but  that  it  was  right.  Foord,  after  the  Will  was  signed,  re- 
marked to  Hart,  "  That  is  all  of  no  use."  Probably  that  observation  arose  in  the 
mind  of  Foord,  not  from  the  conduct  of  the  deceased,  but  from  the  impression  that 
the  deceased  being  under  the  care  of  him,  Foord,  as  a  keeper,  was,  therefore,  in- 
competent to  do  any  legal  act.  He  declines  deposing  whether  the  deceased  was  of 
sound  mind,  sufficient,  in  law,  to  allow  of  his  making  a  Will  or  not,     Henry  Dimes, 
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who  was  present,  as  might  have  been  expected,  speaks  positively  to  the  deceased 
being  of  sound  mind. 

It  has  been  contended  that  certain  letters  written  by  the  deceased  in  this  Bame 
month  of  February,  after  the  execution  of  the  Will,  show  that  the  deceased  was  not 
of  sound  mind.  Now,  we  think  that  it  is  qoI  to  be  wondered  al  thai  the  deceased 
having  bad  a  keeper  placed  about  him,  would  be  very  much  excited  by  that  circum- 
stance, and  might  entertain  a  uotion  as  to  bis  poverty  not  quite  consistent  with  a 
calm  and  rational  consideration  of  his  own  state:  he  was  most  anxious  to  leave 
Littlehampton  ;  he  was  most  desirous  to  get  rid  of  his  keeper;  he  might  possibly 
have  entertained  a  notion  that  he  should  lie  passed  to  his  parish— this  might  be 
either  an  exaggerated  mode  of  expressing  himself,  and  not  unlikely,  when  we  recol- 
lect that  it  is  admitted  that  when  of  sound  mind  he  used  to  express  his  fears  of 
poverty  in  terms  which  might   be  deemed  extravagant.     Hut  granting  thai   these 

letters  are  not  altogether  reconcilable  with  a  [439]  calm  and  composed  state  of 
mind,  we  do  not,  however,  therefore,  come  to  the  conclusion  that  they  prove  mental 
derangement  on  the  5th  of  February,  a  fortnight  before  the  earliest  of  them  was 
written. 

Looking  at  the  contents  of  this  Will,  seeing  how  conformable  it  is  to  the  in- 
tentions of  the  deceased  as  expressed  in  former  testamentary  instruments,  and  bow 
consonant  it  is  with  all  the  evidence  as  to  his  declarations  and  the  state  of  his 
affections,  remembering  how  deliberately  it  was  prepared  in  every  pari  by  the  act 

of  the  deceased  himself,  we  have  come  to  the  conclusion  that  the  deceased  was  of 
sound  mind  when  he  executed  the  same,  and  that  the  decree  of  the  Court  below  is 
well  founded.  We  think  that  though  the  deceased  was  at  times  of  unsound  mind, 
that  unsoundness  was  of  a  peculiar  character,  not  partaking  of  the  nature  of  mental 
derangement  manifesting  itself  in  delusions,  nor  likely  to  be  attended  with  the 
same  decree  of  permanency.  This  was  a  case  where  bodily  indisposition,  fluctuating 
from  t  ime  to  I  ime,  and  at  periods  becoming  more  severe,  did  at  such  t  imee  produce  an 
excitement  which,  whilst  it  lasted,  amounted  to  unsoundness  of  mind. 

It  is  not  necessary  to  expend  much  time  upon  a  consideration  of  the  Codicil  ; 
the  contents  of  that  instrument  are  to  take  away  the  provision  made  for  the  child, 
and  to  confirm  the  Will.     It  is  dated  the  9th  of  April,  in  the  same  year,  and  was 

sted  by  Steinberg  and  Foord.  There  is  nothing  irrational  in  the  act  which  the 
deceased  did,  and  it  is  not  the  province  of  a  Court  of  Justice  to  inquire  whether 
the  provocation   was  adequate  or  not. 

W<  are  of  opinion  that  the  decree  of  the  Court  below  is  correct  in  every  respect, 
and  ought  to  be  [440]  affirmed.  The  circumstances  of  the  case  justified  William 
Dimes  in  requiring  thai  this  Will  and  Codicil  should  he  established  by  legal  proof, 
and  we  agree  with  the  learned  Judge  of  the  Prerogative  Court  that  he  ought  not  to 
have  been  subjected  to  costs  for  instituting  such  an  inquiry  ;  but  after  a  full  invest  i  ur ;  i  - 
tioti  into  all  the  facts  of  this  case  had  taken  place,  and  the  judgment  pronounced, 
we  are  of  opinion  that  there  was  no  sufficient  ground  to  justify  the  appeal,  and 
w(  shall,  therefore,  humbly  advise  Her  Majesty  to  affirm  the  decree  of  the  Court 
below-  with   costs. 

[See  note  to  Waring  v.  Waring,  1848,  6  Moo.  P.C.  341.] 


ON  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

GEORGE  SCOULER,— Appellant;  EDWARD  WILLIAM  PLOWRIGHT,  and  MOR- 
TON  ANDREW  EDWARDS   (interyenrng^—Bespondents  *    [June    25   and 
26,  1856], 
In  ordinary  cases,  where  there  is  execution   and  capacity,  the  validity  of  a 

*  Present:  The  Right  Hon.  Dr.  Lushinjrton,  the  Right   Uon.  Sir  Edward  Ryan. 
the  Right  Hon.  Sir  John  Patteson,  and  the  Right  Hon.  Sir  William  H.  Maule. 
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Will  is  established  [10  Moo.  P.C.  444].  Where,  however,  the  Will  is  prepared 
by  a  party  principally  benefited,  and  the  circumstances  are  suspicious,  an 
exception  to  this  rule  prevails,  and  it  is  necessary  to  prove  to  the  satisfaction 
of  the  Court  that  the  Testator  had  full  knowledge  of  the  instrument  and  its 
contents,  and  executed  the  same  freely,  without  any  undue  control  [10  Moo. 
P.C.  444]. 
A  Will,  prepared  by  the  party  principally  benefited,  to  the  exclusion  of  the 
Testator's  family,  which  was  concealed  during  the  lifetime  of  the  Testator, 
declared  invalid,  and  probate  refused,  the  evidence  showing  no  previous 
declaration  of  the  Testator  of  an  intention  to  make  such  a  Will,  and  no 
subsequent  recognition  by  him  of  its  contents;  but,  on  the  contrary,  the 
evidence  establishing,  from  the  whole  conduct  of  the  Testator,  that  he  executed 
the  Will  in  ignorance  of  its  contents,  while  acting  under  the  control  of  the 
party  principally  benefited  [10  Moo.  P.C.  157,  458]. 

William  Scolder,  the  validity  of  whose  Will  was  the  question  in  this  appeal, 
died  on  the  23rd  of  July,  1854,  about  sixty  years  of  age,  leaving  the  Appellant,  his 
only  brother  and  next  of  kin.  The  Will  [441]  was  propounded  by  the  Respondent, 
Plowright,  one  of  the  executors  named  therein.  It  was  impeached  by  the  Appellant 
on  the  ground  that  the  Testator  had  been  induced  to  execute  it  in  ignorance  of  its 
contents,  under  compulsion  and  duress  exercised  by  the  other  Respondent,  Edwards. 
The  Will  had  been  prepared  by  the  Respondent,  Edwards,  a  partner  of  the  deceased 
and  one  of  the  residuary  legatees  named  in  the  Will,  a  few  days  before  the  death 
of  the  Testator,  and  by  which  instrument  he  was  largely  benefited,  to  the  entire 
exclusion  of  the  Appellant.  The  fact  of  the  execution  of  the  Will  was  concealed 
by  Edwards  from  the  Appellant,  until  after  the  Testator's  death.  The  leading  facts 
and  the  evidence  are  fully  set  forth  in  their  Lordships'  judgment.  The  Judge 
of  the  Prerogative  Court  (The  Right  Hon.  Sir  John  Dodson)  by  his  decree  pro- 
nounced in  favour  of  the  Will,  upon  the  ground  that  the  capacity  of  the  Testator 
and  the  execution  of  the  Will  was  proved ;  and  he  was  further  of  opinion,  that  the 
charge  of  fraud  and  duress  had  not  been  established,  although  he  admitted  the 
case  was  open  to  considerable  suspicion,  and  condemned  the  Appellant  in  costs 
from  the  time  of  giving  in  his  allegation. 

The  appeal  was  from  this  decree,  and  was  argued  by  Mr.  Bagshawe,  Q.C..  and 
Dr.  Phillimore,  for  the  Appellant;  and  Dr.  Jenner,  and  Dr.  Spinks,  for  the  Re- 
spondent, Edwards. 

[442]  The  arguments  are  sufficiently  noticed  in  the  judgment. 

The  consideration  of  the  judgment  was  reserved,  and  afterwards  delivered  by 

The  Right  Hon.  Dr.  Lushington  (Nov.  29,  1856).— The  Will  in  this  case  was  pro- 
pounded by  the  Respondent,  Plowright,  one  of  the  executors  named  therein,  and  was 
opposed  by  the  Appellant,  the  only  brother  and  next  of  kin  of  the  deceased. 

The  proceedings  in  the  case  were  as  follows: — An  allegation,  or  rather  a  com- 
mon condidit,  was  given  in  on  behalf  of  the  executor,  and  thereon  were  examined 
the  Respondent,  Edwards,  who  drew  the  Will,  and  the  four  subscribing  witnesses. 
An  allegation  was  also  given  in  on  behalf  of  the  Appellant.  Six  witnesses  were 
examined  thereon. 

The  deceased  died  on  the  23rd  of  July,  1854 :  his  age  cannot  be  distinctly  made 
out  from  the  evidence;  it  was  probably  about  sixty  years.  For  many  years  he 
carried  on  the  business  of  a  sculptor,  in  Dean  Street,  Soho.  His  personal  pro- 
perty amounted  to  about  £4000.  The  Will  is  dated  the  12th  of  July,  1854.  The 
deceased  resided  alone  on  the  premises  where  his  business  was  carried  on,  a  woman 
coming  occasionally  to  do  the  household  work.  His  habits  were  very  penurious. 
His  brother,  the  Appellant,  resided  at  Edinburgh.  With  Mr.  Papworth  and  Mr. 
Campbell,  who  were  also  sculptors,  the  deceased  was  on  terms  of  intimacy.  There 
were  also  two  solicitors  well  acquainted  with  him;  Plowright,  who  was  the  party 
in  the  Court  below,  and  Mr.  Van  Sandau.  Dr.  D'Allex  was  his  usual  medical 
attendant;  Mr.  Simpson  was  with  him  shortly  before  his  death.  Marchetti  [443] 
and  Maspoli  were  for  many  years  employed  by  the  deceased  in  his  business. 

By  the  Will,  the  share  of  the  deceased  in  the  stock-in-trade  is  given  to  his 
partner,  the  Respondent,  Edwards,  and  the  residue  to  him  and  a  Mr.  Hay.     The 
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executors  are  Papworth  and  Plowright.  The  evidence  furnishes  us  with  very  little 
information  as  to  thi  I  or  his  family ;  we  cannot  trace  thai  any  communica- 

tion had  recently  taken  place  between  the  deceased  and  the  Appellant,  who,  as  before 
ded  .if  Edinburgh,  though  the  deceased  knew  his  addr 

\,   k  ;  i  ppointed  residuary  legatee  with  Hay.  it  will  be  desirable  to 

re  have  the  means,  the  connection  between  the  di 
two  gentlemen,  observing,  however,  thai  there  is  qo  evid<  my  previous  Will 

having  been  executed  by  the  Testator. 

We  have  hum  Edwards  an  account  of  his  acquaintance  and  connection  with 
the  deceased.  Edwards,  al  the  time  of  his  examination,  was  twenty  years  of 
He  states  thai  he  knew  the  deceased  aboul  five  years  before  his  death;  he  wenl  to 
sed,  for  his  then  master,  Mr.  Physick,  to  buy  a  busl  ;  thai  he  was  con- 
stantly in  the  habil  ■  I  g  him  afterwards  from  time  to  time,  upon 
business,  to  buy  or  to  borrow  objects  of  sculpture  from  him:  In-  became  i 
intimate  with  him  latterly.  Several  times  previous  i<>  the  30th  of  May,  1854,  he 
went  to  him  respecting  the  purchase  of  a  figure. 

circumstances  which  led  to  Hie  formation  of  a  partnership  with  tie-  d 
are  thus  si  <  forth  by  Edwards  in  his  evidence.     "  It  occurred  to  me  (he  says),  that 
his  liusities-   mighl    be   managed   more   ad-[444]-vantageously,    it'   looked   after   by 
someone  more  active  than  himself:  1  considered  that  it  would  he  advantageous 
to   the  deceased   and   to  myself,   if   1    proposed   to  enter   into   partnership.     After 
talking  over  it  several  times,  and  writing  a  let;.  »  the  terms,  1  entered  into 

partnership,  on  the  30th  of  May,  1854."  The  entire  capital  of  the  firm  was  found 
by  t  he  di  ceased  alone. 

Now,  the  question  of  the  validity  of  the  partnership  is  not  the  subjecl  of  the 
present  inquiry,  and  we  notice  it  only,  as  it  may  have  any  possible  bearing  upon 
the  Will.  It  is,  indeed,  somewhat  surprising  to  see  a  tradesman  of  the  age  of  the 
deceased  enter  into  partnership  with  a  young  man  under  age.  When  considering 
the  conduct  of  deceased  in  the  making  of  the  Will,  and  •  of  the  Will,  it  i- 

possible  thai  thi-  transaction  may  operate,  in  some  slight  degree  at  least,  either  in 
favour  of  the  Will,  or  against  it,  as  the  Courl  may  view  it  in  conjunction  with  all 
ol  her  ci  rcumsl  ances. 

Considering  the  evidence  which  has  been  produced  in  suppori  of  this  Will.  we 
think  that  there  is  sufficient  proof  that  the  Testator  executed  this  Will  according 
to  the  exig(  Dcies  of  the  Statute,  and  whatever  might  lie  his  state  of  body,  his  t    5 
meni  city  is  not  impeached.     In  all  ordinary  cases,  where  then  .ion 

and  capacity,  the  validity  of  the  Will  would  he  established,  but  where  the  Will 
is  prepared  by  the  party  principally  benefited,  as  in  this  case,  it  is  well  known  that 
an  exception  to  this  rule  may  prevail.     In  such  a  may  lie  necessary  to  p 

to  i  Court  that  the  Testator  had  full  kno  of  the  instru- 

ment he  executed,  and  for  the  obvious  reason,  that  the  party  [445]  instrumental 
in  the  preparation  of  the  Will,  and  procuring  its  execution,  is  interested.  The  rule, 
tinder  similar  circumstances,  is  laid  down  by  Baron  Parke,  in  the  case  of  Barry  v. 
hutl'i, i  c_'  Moore's  P.(  In  substance,  it  is  this:  that  where  a  Will 

prepared    for   the   Testator   by   the   party   principally   benefited    by   it, 
suted  under  his  supervision,  proof,  if  the  circumstances  are  suspicious,  must  1  ■ 

a  that  the  Testator  was  cognizant  of  the  contents  of  such  Will,  and  executi 

ly  without  undue  control.     In  a  subsequent  case.  Thurling  v.  Loveland  <*J  Curt. 

.  Sir  Herbert  Jenner  Fusl  stated  that  the  doctrine,  as  laid  down  by  Baron 
Parke,  had  always  been  tin-  rule  prevailing  in  the  Prerogative  Court  ;  and  accord- 
ing to  the  hot  of  my  knowledge  that  statement  was  perfectly  correct,  though  this 
same  question  was  mooted  before  the  Delegates  in  the  well-known  case  of  Henshaw  v. 
Atkinson  (not  reported;  heard  on  the  1st  Commission  n\  Delegates,  '.»th  of  June. 
1814;  on  the  1st  Commission  of  Adjuncts.  18th  of  February,  1815;  and  on  2nd  Com- 
mission of  Adjuncts.  11th  of  May.  1815).  In  that  case,  the  first  commission  of 
Delegates  were  equally  divided  in  opinion.  A  Commission  of  Adjuncts  issued, 
.Mid  they  were  a_rain  equally  divided,  then  i  sond  Commission  of  Adjui 

which  decided  by  a  majority  in  favour  of  the  Codicil  in  dispute:  during  the 
pendency  of  the  case  before  the  Delegates,  refer, nee  having  been  bo  the 

doctrines  of  the  Prerogative  Court  upon  this  subject,  and  every  case  which  appeared 
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to  have  the  remotest  bearing  having  been  searched  up,  and  still  a  difference  of 
opinion  existing,  Sir  John  Nicholl  availed  himself  of  the  case  of  Paske  v.  Ollatt  (2 
[446]  PhilL  323),  which  was  an  undefended  case,  to  state  what  he  conceived  to  be 
the  law  of  the  Court  upon  the  question. 

There  is  another  matter  which  cannot  be  laid  out  of  consideration  on  the  present 
occasion,  and  that  is,  whether  the  deceased  was  a  free  agent,  or  whether  he  was  not 
subject  to  control.  Now  it  is  upon  a  consideration  of  all  these  matters  combined, 
that  the  Court  must  endeavour  to  arrive  at  the  true  conclusion,  and  declare  whether 
it  is  satisfied  by  the  evidence  in  this  cause,  that  the  deceased  was,  at  the  time  of 
the  execution  of  the  Will,  not  only  of  sound  mind,  but  also  free  from  all  undue 
control,  and  perfectly  cognizant  of  the  contents  of  the  instrument  to  which  he  set 
his  hand. 

With  reference  to  these  considerations,  and  the  peculiar  circumstances  of  this 
case,  we  must  inquire  how  far  the  evidence  in  support  of  the  Will  is  confirmed 
by  other  facts  proved  in  the  cause;  and  also,  whether  the  Court  has  been  put  in 
p<  ^session  of  all  the  information  which  a  case  of  this  description  requires.  Edwards 
makes  the  following  statement :  "  The  first  time  that  I  had  any  conversation  with 
the  deceased  as  to  his  testamentary  intentions  was  on  the  6th  of  July,  1854,  or 
thereabouts.  The  doctor  had  told  him,  he  said,  that  he  was  much  worse  with  his 
dropsy;  he  (the  deceased)  said  that  he  ought  to  make  his  Will;  I  cannot  recollect 
the  exact  conversation  nor  how  it  arose.  I  sent  for  Mr.  Plow-right  according  to  the 
deceased's  desire,  I  wrote  for  him."  Then  an  interview  takes  place  between  Plow- 
right  and  the  deceased.  On  the  8th  of  July,  the  deceased  said,  "  I  should  like  to 
see  Plowright  again,  or  words  to  that  effect,"  and  Plowright  had  another  interview 
with  [447]  him.  None  of  these  facts  have  been  pleaded,  and  Plowright  has  not 
been  examined.  It  would  have  tended  greatly  to  the  elucidation  of  this  case,  if 
the  Court  had  been  informed  of  what  occurred  at  these  two  interviews;  we  might 
then  have  known  what  were  the  testamentary  intentions  of  the  deceased  at  that 
period,  how  far  they  corresponded  with  his  subsequent  acts,  and  have  had  some 
satisfactory  explanation  why  Plowright,  having  been  sent  for  with  respect  to 
deceased's  Will,  was  not  employed  in  the  making  thereof.  The  witness  goes  on  to 
say,  that  on  the  9th  or  10th  of  July,  he  asked  Papworth  "  if  deceased  had  made  a 
Will  ;"  why  this  question  was  asked,  or  what  answer  was  received,  is  left  in  the 
dark.  The  witness  then  proceeds  to  give  an  account  of  the  manner  in  which  he 
received,  on  the  12th  of  July,  instructions  from  the  deceased.  He  says  the  deceased 
sent  for  him,  and  said,  "  I  will  now  make  my  Will,"  and  then  gave  him  instructions, 
of  which  he  made  certain  memoranda.  The  witness  deposes,  that  he  asked  deceased 
if  he  should  send  for  Plowright  to  draw  up  the  Will ;  when  the  deceased  said,  "  No, 
he  will  charge  so  much ;"  the  witness  then  left  the  deceased,  went  to  Hay,  who  was 
his  co-residuary  legatee,  who  dictated  the  Will,  which  was  written  by  Edwards. 

Now  Hay  has  not  been  examined  as  a  witness  in  this  case,  but  he  might  have 
been,  and  certainly  a  plea  might  have  been  so  framed  as  to  admit  of  the  reception 
of  his  evidence,  and  it  might  not  have  been  unimportant,  as  confirmatory  of  the 
statement  of  Edwards,  or  the  contrary. 

A  very  important  fact  is  then  deposed  to  by  Edwards.  He  swears  that  he  took 
the  Will  to  the  deceased,  and  read  it  over  to  him  from  the  beginning  [448]  to  the 
end ;  and  if  this  fact  were  proved  to  the  satisfaction  of  the  Court,  and  the  Testator 
was  a  free  agent,  no  doubt  the  Will  would  be  entitled  to  probate ;  but  it  is  left 
upon  the  evidence  of  Edwards  alone ;  there  is  no  satisfactory  corroboration  of  the 
statement  at  the  subsequent  execution.  It  is  said,  indeed,  that  the  deceased  put 
on  his  spectacles  and  looked  at  the  Will,  but  not  a  word  escaped  him  as  to  his 
knowledge  of  the  contents  of  the  instrument ;  one  of  the  witnesses,  Salkeld,  deposes, 
that  he  is  quite  sure  the  deceased  did  not  read  it  through:  indeed,  if  the  deceased 
had  had  the  Will  read  to  him  just  before,  it  is  not  very  probable  that  in  his  state  of 
bodily  health  and  weakness  of  sight,  he  should  have  read  it  over  at  that  period. 
The  execution  of  the  Will  then  follows. 

The  next  step  will  be  to  examine,  as  far  as  we  have  the  means,  what  occurred  with 
respect  to  the  deceased's  testamentary  intentions  prior  to  the  12th  of  July.  We 
must  derive  this  information  from  the  evidence  of  Papworth  and  Van  Sandau. 
Papworth  was  a  sculptor,  as  the  deceased  himself  was,  and  had  known  him  for  the 
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last  twenty  years  of  his  Life  :  be  was  intimate  with  him,  and  in  the  Will  propounded 
was  named  one  of  his  executors.     On  the  fifth  Article  he  gives  the  following  account. 

He  says,  that  on  the  lUth  of  July  lie  called  upon  the  deceased  ;  thai  Edwards  spoke 
of  the  deceased  making  a  Will,  and  said  it  was  quite  right  he  should  do  so,  and 
asked  Papworth  it'  he  would  be  one  of  the  executors.  According  to  Edwards' 
accounl .  the  deceased  had  not  at  thai  time  stated  to  him  any  testamentary  intentions  ; 
Edwards  then  observed,  that  he  thoughl  it  would  be  proper  for  his  own  attorney 
to  be  one  of  the  executors.  Both  Papworth  and  the  attorney  are  executors  [449] 
in  the  Will,  and  Edwards  was  suggesting  such  arrangemenl  withoul  previous 
conceit  with  the  deceased,  and  such  arrangement  is  carried  out. 

(in  the  Mill  of  July,  Papworth  again  visited  the  deceased,  who  told  bim  that 
Edwards  had  been  speaking  to  bim  on  the  Bubjecl  of  bis  Will,  and  bad  been  urging 
bim  to  make  his  Will.  Of  any  such  proceedings  we  have  do  evidence  from  Edwards 
himself :  there  i>  qo1  a  word  from  him  as  to  his  having  spoken  to  the  deceased  aboul 
making  his  Will,  or  urging  him  to  do  bo. 

The  next  information  given  by  Papworth  deserves  consideration.  He  says  the 
deceased  asked  him  to  see  his  solicitor,  Van  Sandau  (not  Plowrighl  ).  and  to  tell  him 
that  lie  (the  deceased)  should  he  glad  to  see  him.  and  to  ask  him  whether  he  thoughl 
it  needful  that  he  (the  deceased)  should  make  his  Will.  On  the  following  day,  July 
the  12th,  the  witness  again  saw  the  deceased  in  the  afternoon,  and  the  deceased  again 
expressed  himself  as  being  anxious  to  see  Van  Sandau  on  the  subject  of  his  Will.  "  I 
told  him  Van  Sandau  would  he  with  him  in  the  course  of  the  nexl  day.  When  I  left 
the  deceased.  Edwards  informed  me  that  I  could  not  be  allowed  to  see  the  deceased 
any  more  without  the  sanction  of  the  doctor."  The  witness  called  again  about 
half-past  nine  in  the  evening,  and  saw  both  Edwards  and  Dr.  D'Allex.  He  asked 
Dr.  D'Alle.x  when  it  was  likely  that  the  deceased  would  be  well  enough  to  he  seen: 
informing  him  that  the  deceased  expected  to  see  his  solicitor  on  the  subject  of  his 
Will,  and  that  his  solicitor  was  going  to  call  on  that  subject  in  the  course  of  tin 
following  day.  Dr.  D'Allex  said  the  deceased  could  not  be  seen.  Witness  asked 
Dr.  D'Allex  whether  the  appointment  must  be  put  off,  [450]  and  he  replied  "  Fes  ; 
Edwards  was  present  during  the  whole  of  that  time,  and  concurred  with  Dr.  D'Allex. 

This  evidence  is  of  very  greal  importance,  and  gives  rise  to  many  observations. 
In  the  first  place,  it  must  be  taken  to  be  true,  for  there  is  no  cause  to  doubt  Pap- 
worth's  veracity  ;  and,  moreover,  if  it  were  not  consistent  with  the  truth,  it  was  com- 
petent t<>  Edwards  to  have  contradicted  this  statement,  both  by  his  own  testimony, 
and  also  thai  of  Dr.  D'Allex. 

From  this  evidence  we  perceive  that  Edwards  had  been  urging  the  deceased  to 
make  his  Will;  that  the  deceased  contemplated  seeing  Van  Sandau  (not  Plowright 
uor  Edwards)  as  to  the  making  of  it  ;  that  on  this  very  12th  day  of  July,  after  the 
Will  propounded  in  this  cause  was  executed,  Edwards  concealing  that  fact  from 
every  one,  as  he  himself  admits,  and  being  fully  aware  that  the  deceased  wished  to 
Van  Sandau  about  his  Will,  for  the  first  time  prohibits  Papworth  or  any  one  else 
from  seeing  the  deceased  ;  and,  moreover,  this  most  important  fact  appears,  that 
after  the  execution  of  the  Will  the  deceased  himself,  without  making  any  mention  of 
such  Will,  again  desires  Papworth  to  send  Van  Sandau  to  him  about  his  Will. 

Papworth,  so  far  as  the  circumstances  allow,  is  confirmed  as  to  this  statement  by 
the  evidence  of  Van  Sandau,  and  the  letters  produced.  During  the  interval  between 
the  ll'th  and  the  19th  of  July,  Papworth  called  once  or  twice  at  the  deceased's  house, 
but  did  not  see  him. 

The  transactions  of  the  19th  of  July  are  important.  There  are  three  wit: 
who  deposed  to  them,  Campbell,  Papworth,  and  Maspoli  ;  they  mutually  confirm 
each  other,  so  as  to  leave  us  in  no  doubt  as  [451]  to  the  general  truth  of  their  state- 
ment. (>n  the  19th  of  July,  Campbell  saw  the  deceased.  On  that  occasion,  the 
deceased  was  anxious  thai  Edwards  and  the  nurse  should  not  know  where  his  papers 
were,  and  he  requested  Campbell  to  send  Van  Sandau  to  him  about  his  Will.  The 
deceased  wanted  to  see  him  immediately.  Campbell  not  remembering  who  Un 
Sandau  was,  the  deceased  wrote  down  his  name  on  a  small  piece  of  paper,  which  is 
produced.  On  the  19th  of  July,  a  message  came  to  Papworth  from  the  deceased, 
desiring  to  see  him  immediately.  The  message  was  delivered  to  Papworth  by  his 
son  :    and  Ma8poli  deposes  to  the  deceased  having  said.  "  Go  fetch  Papworth.  and  tell 
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him  to  bring  a  policeman  with  him."  That  he  had  told  the  decease.!  that  he  would 
,,ut  do  bo,  because  Edwards  had  blamed  him  for  letting  Campbell  in  oj  that  day. 
Papworth's  son  having  railed,  he  informed  him  of  the  wish  of  the  deceased  to  see  his 
father.  We  think  it  is  impossible  to  deny  that  the  conduct  of  the  deceased  on  the 
19th  of  July  is  not  easily  to  be  reconciled  "with  the  fact  of  his  having  on  the  12th  of 
that  month  made  his  Will,  and  so  largely  in  favour  of  Edwards.  The  desire  to 
al  his  papers  from  Edwards,  his  anxiety  to  see  Van  Sandau  about  his  Will,  nay, 
the  very  fact  of  his  sending  for  Campbell,  who  was  an  old  friend,  and  that  without 
Edwards'  knowledge  and  concurrence,  all  these  circumstances  militate  against  th« 
I  ility  of  his  having  finally  settled  his  affairs,  and  made  Edwards  a  residuary 
legatee.  Neither  is  it  wholly  unimportant  that  the  deceased  does  not  send  for  Hay, 
who  is  represented  to  have  lodged  in  the  house,  and  transacted  much  of  business  in 
writing  and  accounts  for  him,  and  who  is  in  the  Will  propounded  a  residuary  [452] 
Why.  if  the  deceased  had  duly  executed  the  Will  of  the  12th  of  July,  should 
the  pains,  in  his  debilitated  state,  to  send  Maspoli  for  Campbell,  and  to  send 
Maspoli  secretly  from  those  about  him,  addressing  Maspoli  in  Italian,  that  the  same 
might  not  be  known  1  Why  should  he  send  to  procure  Van  Sandau's  attendance  in 
this  circuitous  mode  through  Campbell,  and  not  through  Edwards  1  If  he  had 
really  intended  the  bequests  contained  in  the  Will  of  the  19th  of  July,  and  wished  to 
adhere  to  them,  and  confirm  his  intention  by  a  more  formal  instrument,  Edwards 
was  the  very  person  he  would  have  selected  to  send  for  Van  Sandau.  The  transac- 
tions of  this  day,  July  the  19th,  do  not  end  here,  for  it  is,  as  we  have  stated,  on  that 
day.  after  the  interview  of  the  deceased  with  Campbell,  that  he,  the  deceased,  said  to 
Maspoli,  "  Go  and  fetch  Papworth,  I  want  to  see  him — go  fetch  him,  and  tell  him  to 
bring  a  policeman  with  him."  Looking  at  the  previous  circumstances,  with  the 
postponement  of  Van  Sandau's  visit,  with  the  exclusion  of  the  friends  of  the  de- 
ceased, whether  by  the  order  of  Edwards  or  Dr.  D'AUex,  these  directions  of  the  de- 
I  savour  very  strongly  of  his  being  at  that  time  subject  to  control,  and  no 
longer  a  free  agent. 

And  this  view  of  the  case  is  further  confirmed  by  the  evidence  of  Maspoli  and 
his  conduct.  When  desired  by  the  deceased  to  fetch  Papworth,  he  says,  "I  told 
Scolder  that  I  should  not  go,  because  Edwards  had  desired  me  not  to  let  any  one  see 
him,  and  had  blamed  me  for  letting  in  Campbell." 

This  is  very  Btrong  evidence  of  control  exercised  by  Edwards  over  the  deceased 
at  that  time  :  even  Maspoli,  an  old  workman  of  the  deceased,  dares  not  [453]  disobey 
Edwards,  whose  orders  were  to  exclude  from  the  deceased  his  friends,  most  mani- 
festly against  his  wish. 

How  far  this  control  can  have  a  retrospective  effect  upon  the  making  the  Will  is 
matter  for  subsequent  consideration. 

On  the  20th  of  July,  Papworth,  Campbell,  and  Van  Sandau,  go  to  the  house  of  the 
deceased.  Van  Sandau  stated  to  Edwards,  that  his  object  in  coming  was  to  receive 
the  deceased's  instructions  as  to  his  Will,  and  that  he  had  come  by  his  desire  to  take 
such  instructions.  Edwards  refused  to  allow  Van  Sandau  to  see  the  deceased,  on  the 
ground  that  Dr.  D'Allex  had  stated  the  deceased  was  not  in  a  fit  state  to  see  anybody. 
Application  was  then  made  to  a  magistrate  to  procure  admission  to  the  deceased,  and 
lie  directed  that  a  police  officer  should  go  to  the  premises,  accompanied  by  Papworth 
and  a  medical  man  ;  the  attendance  of  Mr.  Simpson  was  procured,  and  he,  Papworth, 
and  the  policeman,  went  to  the  deceased's  house,  when  Edwards  refused  to  allow 
Simpson  to  see  the  deceased  except  in  the  presence  of  Dr.  D'Allex.  In  the  evening 
of  this  20th  of  July,  Plowright,  as  solicitor  for  Edwards,  writes  a  letter,  which  is 
delivered  to  Papworth.  The  letter  states  that  Seouler  is  not  to  be  seen  by  any  friends 
for  the  present,  and  that  if  Papworth  should  repeat  his  visits  he  has  left  instructions 
to  call  in  a  police  constable. 

This  letter  deserves  consideration.  It  is  all  but  impossible  that  it  should  have 
emanated  from  the  deceased,  if  any  credit  be  due  to  Campbell  or  to  Maspoli,  for  the 
contents  of  this  letter  are  at  utter  variance  with  the  conduct  of  the  deceased,  as  de- 
posed to  by  them ;  and  if  we  come  to  the  conclusion  that  T454]  this  letter  does  not 
contain  the  intentions  of  the  deceased,  it  is  very  strong  evidence  that  Edwards  was 
exercising  control  over  the  deceased  himself.  On  the  same  day,  about  five  in  the 
afternoon,  Papworth  meets  Plowright,  and  complains  of  the  letter  adverted  to,  and 
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that  Scouler's  friends  should  be  debarred  from  seeing  him.     Plowrighl  Baid  ii 
all  a  mistake,  thai   Scouler's  friends  mighl  see  him,  thai   any  one  mighl   Bee  him, 
and  thai  I  •  ver  1  pleased.     He  Baid,  "  Fix  any  time  you  like,  and 

you  Bhall  Bee  him."     I  said,  "  Very  well,  then,  seven  o'clock  this  evening." 

On  this  occasion  Plowright  expressed  himself  as  very  much  annoyed  al  the  appli- 
cation made  to  the  magistrate.  There  think,  be  little  doubl  but  thai  the 
application  to  the  magistrate  was  the  true  cause  of  the  change  in  Plowright's  con- 
duct, and  thai  such  change,  withoul  further  explanation,  is  strong  evidei 
undue  control  had  been  practised,  and  thai  being  convinced  thai  such  proceed 
could  n<it  be  justified,  deemed  it  expedienl  to  adopl  a  differenl  course,  manifestly 
Bhowing  his  conviction  of  the  impropriety  of  whal  had  been  done. 

\  seven  o'clock  thai  evening,  Papworth,  in  company  with  Simpson,  sees  the  de- 
ceased, who  was  much  pleased  to  Bee  him.     The  dec<  ased  again  expr<  ss<  d  his  w  ish  to 

Van  Sandau  aboul  his  Will,  again  said  things  were  not  *_r< » i  1 1 u-  on  well.  "  If  they 
won't  lei  you  in.  get  a  policeman,  and  break  open  the  doors,"  he  said:  '"I  put  my 
trust  in  you."  The  deceased  called  him  back  and  said.  "  1  recalled  you,  that  no  mis- 
take may  OCCUr )    I   wish  to  See   Van   Sandau:    I   will   now  make  my  Will." 

Papworth  is  confirmed  in  this  statement  by  the  [455]  evidence  <>f  Simpson  ;  there 
is  no  attempl  at  contradiction,  though  D'Allex  was  there  upon  that  occasion,  and 
K'lw ards  also. 

We  think  that  this  evidence  very  clearly  pourtrays  the  state  of  mind  of 
the  deceased,  and  the  condition  in  which  lie  was  placed;  moreover  on  that 
evening   another   attempt    was   made   to   delay   any   further    interview    with   the   de- 

ed,  and  a  letter  with  the  Testator's  signature  was  sent  to  Papworth,  request 
that  the  interview  with  him  might  l>e  postponed  for  a  few  days,  until  tble 

itemenl . 

On  the  morning  of  the  21st  of  July,  Simpson   and  Van  Sandau  call  upon  the 

deceased.      Van  Sandau  does  not  see  the  deceased.      Updn  that  occasion  Van  Sandau 

rds,  "  I  attend  here  at  the  request  of  Mr.  Scouler  and  for  the  purpose 

Laking  his  Will."     Edward  said  he  could  not  allow  him  to  see  him,  thai   h  ■ 
had  his  own  interest  at  stake,  that  he  had  invested  his  capital  in  the  concern,  and 
he  should  not  permit    Scouler  to  have   any  private   interviews  with   any  1 
itened   to   withdraw   the   doctor   and    nurse,   and   stop   supplies,    and    L 
r  to  his  fate. 

Simpson  has  an  int  srview  with  the  deceased,  and  the  facts  deposed  to  in  his  evi- 
dence clearly  prove  that  the  deceased  was  not  a  free  agent.  The  dec«ias<  d  pul  off  3eeing 
Van  Sandau.  Being  asked  if  he  had  made  his  Will",  he  said.  "  No,  thai  is  why  I 
wish  to  see  my  solicitor,  I  wish  to  Bee  him  for  thai  purpose."  Simpson  advi 
him  to  see  his  solicitor  at  once:  bul  he  did  not  agree  to  do  so,  saying,  he  should 
give  offence  if  he  did.     It  is  upon  this  occasion  thai  th    deceased  Baid,  that  he  had 

gn  the  note.     If  these  declarations  of  the  deceased  art  to  bt  tru 
[456]   here   again    is   evidence  of   the  control  to   which   he   was   subjected,   of   his 
desire  to  make  a  Will,  and  a  denial  of  any  existing  Will:  the  expression 

10  doubtful  to  infer  from  it  that  he  intended  to  deny  his  havin.  1  a  Will 

llL      Van    Sandau.    upon    hearing    from    Simpson    what    had    occurred     1 
pre--  d  to  be  admitted  to  the  deceased,  hut  was  refused  by  Edwards. 

Things  remained  in  this  state  till  the  morning  of  Saturday,  the  22nd  of  July, 
when  the  Appellant,  the  brother  of  the  deceased,  arrived  from  Edinburgh  :  he  called 
upo'  indau  and  took  him  to  the  deceased's  house.      Van  Sandau  then  had 

interview  with  the  deceased.  The  deceased  said,  "There  is  to  he  a  V  ill.'-  and 
desired  that  his  brother  should  be  out  of  the  room:  he  stated  that  h>'  had  net 
confidence  in  Edwards,  and  asked  Van  Sandau  if  he  was  quil  B  there  • 

listeners.  The  doors  of  the  adjoining  room  having  been  fastened,  Van  Sandau 
asked  the  deceased  what  were  his  testamentary  intentions:  the  deceased  replied, 
"I  have  not  yet  quite  made  up  my  mind."  Van  Sandau  then  told  n 
it  was  proper  he  should  make  up  his  mind,  and  asked  him.  "  what  relations  he  had  : 
the  deceased  answered,  "  There  is  only  that  youth.''  Van  Sandau  then  asked.  "  Am 
I  to  understand  that  you  wish  to  give  everything  to  your  brother?"  And  he 
answered,  "  Yes."  Van  Sandau  repeated  this  question,  stating  what  the  Will  would 
he,    and   the   deceased   approved   thereof.        Whilst    Van    Sandau    was    writing,    tic 
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deceased  said,  there  were  two  cousins  to  whom  he  was  desirous  of  giving  legacies,  but 
could  not  make  up  his  mind,  and  then  declared  that  he  did  not  intend  to  give 
legacies  to  any  other  persons.  Van  Sandau  then  said  he  would  pre-[457]-pare  the 
Will,  leaving  the  legacies  to  the  Thompsons  in  blank,  and  bring  it  to  him.  Here 
ended  that  interview,  and  on  the  morning  of  the  23rd  of  July  he  died. 

The  Court  does  not  deem  it  necessary  to  enter  more  minutely  into  the  examina- 
tion of  this  evidence;  it  will  be  sufficient  to  state  the  result.  We  think  that  under 
the  circumstances  of  this  case,  in  accordance  with  the  principles  laid  down  in 
Barry  v.  Butlin  (2  Moore's  P.C.  Cases,  480),  so  much  suspicion  rests  upon  the  whole 
transaction  that  it  is  imperatively  necessary  for  the  Court  to  be  satisfied  that  the 
deceased  was  a  perfectly  free  agent  and  had  a  knowledge  of  the  contents  of  the 
inst  rument  he  executed.  *  The  case  stands  thus.  The  Will  is  preceded  by  no  declara- 
tion of  any  intention  to  execute  an  instrument  of  that  tenor,  nor  after  its  execution 
is  there  the  least  recognition  of  its  contents;  on  the  contrary,  the  whole  conduct 
of  the  deceased,  as  described  by  the  evidence,  furnishes  strong  proof  that  he  was 
either  ignorant  of  the  contents  of  this  Will  when  he  signed  it,  or  that  he  was  acting 
under  control  and  duress.  The  Will  is  prepared  by  the  person  principally  benefited, 
and  he,  by  his  own  admission,  conceals  the  fact  of  the  execution  from  every  one 
during  the  lifetime  of  the  deceased,  and  destroys  the  instructions.  The  four 
attesting  witnesses  do  not  give  satisfactory  evidence  of  any  knowledge  by  the  deceased 
of  the  contents  of  the  Will.  The  fact  depends  solely  upon  the  testimony  of  Edwards, 
who  indeed  till  lately  could  not  have  been  received  as  a  wutness  at  all.  We  are 
of  opinion  that  in  this  state  of  facts,  remembering  also  that  such  evidence  as  might 
in  some  degree  have  corroborated  Edwards,  has  been  withheld,  the  Court  cannot 
legally  [458]  or  satisfactorily  come  to  the  conclusion  that  the  deceased  knew  the 
contents  of  the  Will  at  the  time  he  executed  it.  We  must  further  add,  that  the  proof 
of  control  immediately  subsequent  to  the  execution  and  which  continued  to  the 
utmost  period  that  wTas  practicable,  raises  a  strong  suspicion  that  the  acts  done 
by  the  deceased  on  the  12th  of  July,  were  not  the  spontaneous  acts  of  a  free  Testator. 
For  these  reasons  we  cannot  assent  to  the  decision  of  the  Court  below,  and  must 
humbly  advise  Her  Majesty  that  the  decree  pronouncing  for  probate  of  this  Will 
be  reversed.  We  further  think  that  gross  fraud  has  been  committed  in  this  case, 
and  duress  inflicted  on  the  deceased;  we  must,  therefore,  further  advise  Her  Majesty, 
that  the  Respondents  should  be  condemned  in  all  the  costs  of  this  litigation. 

[See  note  to  Barry  v.  Butlin,  1838,  2  Moo.  P.C.  480.] 


ON  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

FRANCIS  HART  DYKE—  Appellant;  ANNA  BARTON.— Respondent  *  [June 

27,  28,  1856]. 

The  nominee  of  the  Crown  contesting  the  validity  of  a  Will  of  a  bastard,  a 
widower,  and  without  issue,  on  the  ground  of  testamentary  incapacity  at  the 
time  of  execution,  condemned  in  costs  by  the  appellate  Court,  under  Statute, 
18th  and  19th  Vict.,  c.  90,  sec.  2,  upon  an  unsuccessful  appeal  from  a  sentence 
of  the   Prerogative  Court,  establishing  the  Will. 

This  was  an  appeal  from  a  decree  of  the  Prerogative  Court  of  Canterbury,  pro- 
nouncing for  the  va-[459]-lidity  of  the  Will  of  John  Robert  Maling,  of  Southampton 
Street,  in  the  parish  of  St.  Pancras,  in  the  county  of  Middlesex,  the  deceased  in  the 
cause.  The  deceased  died  on  the  11th  of  April,  1854,  a  widower,  without  issue, 
and  a  bastard,  leaving  behind  him  a  Will,  bearing  date  the  27th  of  March,  1854, 
m  which  Weekes,  the  deceased's  medical  attendant,  was  named  sole  executor,  and  the 

*  Present:  The  Right  Hon.  Dr.  LushhTgton,  the  Right  Hon.  Sir  Edward  Ryan, 
the  Right  Hon.  Sir  John  Patteson,  and  the  Right  Hon.  Sir.  William  H.  Maule. 
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Respondent,  the  mother  of  the  deceased's  lal     wife,  and  Boldell,  the  Bister  of 

deceased's  late  wife,  were  named  residuary  Legatees.  The  deceased  died  possessed 
of  personal  estate  only.  A  caveat  was  entered  by  the  Appellant,  Her  Majesty's 
Procurator-General,  as  nominee  of  the  Crown,  who  alleged,  that  the  deceased  had 
died  a  widower  without  issue,  a  bastard,  and  intestate.  On  the  pan  of  the  Re- 
spondent, administration  with  the  Will  annexed  was  prayed  for. 

The  sole  question  raised  by  the  suit  in  the  Prerogative  Court  was  one  of 
whether  the  deceased  was  of  competenl  disposing  mind  when  he  made  and  executed 
the  Will?  The  case  of  the  Appellant  was.  that  from  intemperate  habits,  the  deceased 
was  subject  to  frequi  ol  attacks  of  delvrixvm  tremens,  which  weakened  his  mind,  and 
that  the  Will  was  executed  while  the  deceased  was  nol  of  sound  disposii  j  mind.  I" 
was  not  alleged  thai  any  fraud  was  practised  upon  the  deceased  in  reference  to  the 
Will.     Witnesses  were  examined  as  to  the  testamentary  capacity  of  :  ised, 

hut  as  both  the  Prerogative  Court  and  the  appellate  Court  were  clear  upon  thai 
point,  it  is  unnecessary  to  refer  to  their  evidence.  The  Judge  of  the  Prerogative 
Court  (the  Righl  Hon.  Sir  John  Dodson),  by  his  interlocutory  decree,  beld,  thai  the 
deceased  was  of  perfect  capacity  a1  the  time  of  making  [460]  the  Will,  and  thai 
the  bequests  were,  in  the  circumstances,  a  natural  disposition  of  his  property j 
pronouncing  for  the  force  and  validity  of  the  Will,  and  decreed  letters  of  adminis- 
tration with  the  Will  annexed  of  the  deceased's  effects,  to  be  granted  to  the  Re- 
spondent.    Against  this  decree  the  present  appeal  was  prosecuted,  and  was  argued  by 

The  Queen's  Advocate  (Sir  John  Harding),  and  Dr.  Jenner,  for  the  Appellant: 
and  by  Mr.  holt,  Q.C.,  Dr.  Bayford,  and  Mr.  R,  Pritchard,  for  the  Respond' 

At   the  conclusion  of  the  arguments,  their  Lordships'   judgment  was  deli 
by 

The  Right  Hon.  Dr.  Lushington,  who  expressed  their  Lordships'  opinion  thai. 
although   there  mighl   have  been   a  case  of  ii  _    capacity,  yet    thai    there   was 

no  doubt  that  the  deceased  executed  the  Will  at  a  time  when  he  was  perfectly  ' 
petetit  to  do  such  an  act,  and,  therefore,  affirmed  the  judgment  of  the  Court  below. 

Mr.  Rolt  applied  for  costs,  under  Statute,  18th  and  19th  Vict.,  c.  90,  e.  - 
the  Appellant,  as  the  nominee  of  the  Crown,  contending  that  the  costs  would  .< 
out   of  the  Consolidated   Fund;  as  in   the  case  where  the  Crown    is   -  I   and    IS 

decreed  costs,  it  is  provided  by  Statute,  1st  and  2nd  Vict.,  c.  2,  sec.  12  (a),  that  I 
are  to  lie  carried  to  and  made  part  of  the  consolidated  Fund. 

[461]  lb'.  Lushington. — It  would  be  a  greal  calamity,  if  appeals  such  as  these 
could  lie  prosecuted  by  the  nominee  of  the  Crown  without  payment  of  costs  of  an 
unsuccessful  appeal.     The  decree  of  the  Court  below  musl  be  affirmed  with  costs. 


ON  APPEAL  FROM  Till-:  HIGH  COURT  OF  ADMIRALTY  <>f  ENGLAND. 

RICHARD    THOMPSON    and    another,— Appellants ;   JOSHUA    FROM,— Respond- 
ent *  [June  30,  July  1,  1856], 

The  "  Dumfries." 

A    schooner    with    the    wind    free,    sailing    from    south-west,    and    steering    north. 

meeting  with  a  barque  on  the  Btarboard  tack,  close-hauled,  is  bound  by  the 

rule  of  the  sea  to  give  way,  and  •_  i  astern. 
Held,    in    such   circui  (reversing    the  decree  ,,f  the  Admiralty   Court), 

See.  upon  the  cpiest  ion  of  the  Crown  being  ent  it-led  to  costs  before  tie-  Statute, 
18th   and    l'.lth    Vict.,  c.  90,  sec.   2,  Kane  v.  Man',,   •_>   Sonde  and   Giff.   33] 

appeal,  I  De  Gex,  Mac.  and  Gor.  565. 

*  Present  :  The  Right  Hon.  The  Lord  Justice  Knighl  Bruce,  the  Right  Hon.  The 

Lord  Justice  Turner,  the  Righl  Hon.  Sir  John  Patteson,  and  the  Righl  Hon.  Sir  John 
Dodson. 
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that  the  barque  was  right  in  keeping  her  course,  as  it  was  to  be  presumed 
that  the  schooner  would  give  way  to  her,  and  that  the  schooner,  not  having 
seen  the  barque  till  too  late,  and  then  ported  her  helm,  which  led  to  the 
collision,  was  alone  to  blame. 

This  was  a  case  of  collision  between  a  Foreign  and  a  British  vessel.  The  cause 
was  promoted  in  the  Admiralty  Court  by  the  Respondent,  the  owner  of  the  late 
schooner,  The  Christina  and  Maria,  a  Foreign  vessel,  against  the  barque  Dumfries, 
and  the  Appellants,  her  owners. 

[462]  The  facts  of  the  case  as  they  appeared  from  the  pleadings  were  these: 

The  Christina  and  Maria,  of  the  burthen  of  127  tons,  was  bound  from  Ham- 
burgh to  Xeweastle-on-Tyne  ;  The  Dumfries,  of  the  burthen  of  318  tons,  was  bound 
from  the  river  Tyne  to  New  York.  The  Ghristma  and  Maria,  about  11  p.m.  on  the 
5th  of  November,  1855,  was  fifteen  miles  to  the  eastward  of  Whitby,  and,  as  alleged 
by  the  Respondents,  steering  north,  making  seven  knots  an  hour,  with  a  stiff  breeze 
from  the  south-west,  and  carrying  a  light  which  burnt  brightly  at  the  end  of  her 
bowsprit,  visible  three  quarters  of  a  mile  off,  although  the  atmosphere  was  so  dark 
and  thick  that  a  vessel  without  a  light  could  not  be  seen  at  a  greater  distance  than 
two  cables'  length.  The  barque  was  suddenly  descried  at  about  two  cables'  distance 
a  little  on  the  schooner's  port  bow.  The  Christina  and  Maria  immediately  put  her 
helm  hard  aport,  and  fell  off  until  her  sails  shook.  The  Dumfries,  without  making 
the  slightest  alteration  in  her  course,  ran  into  The  Christina  and  Maria,  and  struck 
her  a  violent  blow  a  little  abaft  the  mainmast  on  the  port  side,  cutting  her  down  to 
within  a  plank  of  the  water's  edge  ;  in  consequence  she  immediately  sank.  And 
the  act  on  petition  alleged  and  imputed  the  collision  to  the  negligence  and  want  of 
skill,  or  of  a  proper  look-out,  on  the  part  of  The  Dumfries.  The  answer  of  The 
Dumfries  alleged,  that,  at  the  time  in  question,  she  was  steering  S.S.E.,  close-hauled, 
on  the  starboard  tack,  with  a  bright  light  in  a  patent  globe  lantern  on  the  forecastle, 
ready  to  be  exhibited  when  required.  That  she  discovered  the  schooner's  light  two 
or  three  points  on  her  weather  bow,  and  a  man  immediately  [463]  held  up  the  globe 
lantern  on  the  top  of  his  head.  That  The  Dumfries  lay  as  clear  as  she  could  to  the 
wind,  clean  full.  That  when  The  Christina  and  Maria  herself  was  seen,  she  was 
running  right  before  the  wind,  attempting  to  cross  the  hawse  of  the  barque,  where- 
upon the  pilot  caused  the  barque's  helm  to  be  hove  hard  a-port,  but,  before  she  could 
come  up  into  the  wind.  The  Christina  and  Maria  continuing  her  course,  caught  her 
and  broke  her  jibboom,  and  did  her  other  damage,  and  the  answer  attributed  the 
collision  to  the  want  of  caution  and  good  seamanship  on  the  part  of  those  in  charge 
of  The  Christina  and  Maria,  in  not  keeping  to  windward  of  The  Dumfries,  and  in 
porting  her  helm  and  so  crossing  The  Dumfries'  hawse,  without  considering  whether 
she  was  on  the  port  or  starboard  tack,  and  which  could  have  been  ascertained  in 
ample  time  to  have  avoided  the  collision.  The  evidence  of  the  witnesses  as  to  the 
distance  at  which  the  vessels  were  first  seen,  and  their  positions,  was  conflicting 
and  contradictory.  The  effect  of  their  testimony  is  mentioned  in  the  judgment. 
The  Judge  of  the  Admiralty  Court  (The  Right  Hon.  Dr.  Lushington),  assisted  by  the 
Elder  Brethren  of  the  Trinity  House,  was  of  opinion,  that  The  Dumfries  was  solely 
and  entirely  to  blame  for  not  having  ported  her  helm  at  an  earlier  period  (See  case 
reported,  nam.  The  Dumfries,  1  Swabey,  63).  The  present  appeal  was  preferred  by 
The  Dumfries  from  this  sentence. 

The  appeal  was  argued  by  Dr.  Bayford,  and  Mr.  Forsyth,  for  the  Appellants  ; 
and  Mr.  Temple,  Q.C.,  and  Dr.  Addams,  for  the  Respondent. 

[464]  The  argument  principally  turned  upon  a  comparison  of  the  evidence, 
as  to  the  time  when  The  Dumfries  showed  her  light  and  the  exact  positions  of  the 
vessels. 

Upon  the  question  of  law,  which  imposed  upon  a  vessel  having  the  wind  free  the 


of 

(2  W.  Rob.  274),  .  . 

and  Jane  (2  W.  Rob.  109),  The  Traveller  (2  W.  Rob.  197),  The  Gazelle  (2  W  Rob  517) 
The  Sea  Park  (1  Spink's  Ecc.  and  Adm.  Rep.  186),  The  Clarence  (1  Spink's  Ecc   and 
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Adm.  Rep.  206),  and  Statute,  L7th  and  L8th  Vict.,  c.  L04,  Bee.  296  (a),  as  to  the  rule 
respecting  ships  meeting  each  other,  were  cited. 
Judgmenl  was  reserved,  and  dom  delivered  by 

The  Etigbl  Bon.  Sir  John  Patteson  (5th  July,  L856). — This  case  presents,  as  many 
-  of  collision  do,  very  considerable  difficulties,  arising  principally  from  conflict- 
ing evidence  as  to  the  distance  at,  and  the  po-[465]sition  in  which,  the  respective 
ships  were  firsl  Been  by  each  other;  points  upon  which  witnesses  are  often  found  to 
be  i M accurate  without  incurring  any  jusl  imputation  of  wilful  misrepresentation. 

The   evidence,    however,   distinctly   shows,   thai    Tht    Christina  and  Maria   was 
sailing  with  a  fair  wind  from  south-west  and  steering  oorth,  that  The  Dumfrit  ■ 
sailing  on  the  starboard  lack  close-hauled. 

The  genera]  rule  of  navigation  is  undoubted,  that  under  such  circumsta 
Tht  Christina  and  Maria,  having  the  wind  free,  was  bound  to  give  way  to  The 
Dumfries,  thai  is.  to  go  astern  of  her,  as  we  interprel  the  expression  "  to  gel  out  of 
her  way,"  which  in  this  case  she  mighl  easily  have  done,  either  by  a  little  starboard- 
ing her  helm,  or  even  by  keeping  her  course  north,  if  she  had  seen  77/e  Dumfries 
a  little  sooner  than  she  is  said  to  have  done.  The  Dumfries,  on  the  other  hand,  was 
entitled  to  keep  on  her  course,  presuming  that  Tin  Christina  and  Maria  would, 
according  to  the  general  rule,  give  way  to  her.  We  refer  in  this  case  to  the 
genera]  rule,  for,  assuming  the  Statute,  17th  and  18th  Vict.,  c.  10-1, 
296,  to  apply,  on  which  we  do  nol  think  it  necessary  to  give  any  opinion,  we 
think  that  under  the  circumstances  the  general  rule  cannot  be  disregarded,  having 
regard  to  the  terms  of  the  proviso  in  this  Statute. 

Unfortunately,  The  Christina  and  Maria  did  not  see  The  Dumfries  until  the 
vessels  were  so  near  that  there  was  danger  of  collision,  and  then,  instead  of  giving 
way  to  The  Dumfries  by  starboarding  her  [466]  helm,  she  ported  her  helm,  and 
attempted  to  pass  the  hawse  of  Thi  Dumfries.  Seeing  this.  The  Dumfries  also 
ported  her  helm,  bul    it   was  then  too  late  to  avoid  the  collision. 

The  Trinity  Masters  were  of  opinion  that  The  Dumfries  was  solely  and  entirely 
to  blame,  for  not  having  ported  her  helm  at  an  earlier  period,  and  the  very  learned 
Judge  of  the  Court  of  Admiralty  adopted  that  opinion.  The  Sailing  Masters,  whose 
assistance  we  have,  are  of  a  different  opinion,  and  consider  The  Christina  and  Maria 
entirely  to  blame;  they  think  thai  she  might  and  oughl  to  have  cleared  The  Dum- 
fries; that  less  than  half  the  time  that  it  took  The  Christina  and  Maria  to  veer  from 
north  to  east  (which  they  are  of  opinion  she  did),  would  have  cleared  her.  had 
hauled  her  wind,  or  passed  to  windward  by  starboarding  her  helm,  which  she  had 
the  power  of  doing. 

Their  Lordships,  feeling  the  greatest  respect  for  those  who  decided  this  case  in 
the  Court  below,  have  nevertheless  to  determine  which  of  these  conflicting  opinions 
is  right,  and  it  is  not  without  much  hesitation  that  they  have  come  to  the  conclusion 
thai  The  Christina  ami  Maria  was  to  blame  in  this  case,  and  not  The  Dumfries. 

The  general  rule,  as  has  been  already  observed,  is  clear,  and.  notwithstanding 
that  the  evidence  is  conflicting  as  to  the  time  at  which  The  Dumfries  showed  her 
light,  and  as  to  the  exact  position  of  the  vessels,  their  Lordships  cannot  discover  that 
Th(  Dumfries  had  any  reasonable  ground  whatever  for  supposing  that  Tin  Christina 
and  Maria  would  not  give  way  to  and  go  astern  of  her.  until  just  before  the  collision  : 
they  consider,  therefore,  thai  she  was  [467]  fully  justified  in  keeping  her  course, 
and  was  in  no  way  bound  to  port   her  helm  earlier  than  she  did. 

(a)  This  section  enacts  thai  "  Whenever  any  ship,  whether  a  steam  or  sailing  ship. 
proceeding  in  one  direction,  meets  another  ship,  whether  a  steam  or  a  sailing  ship, 
proceeding  in  another  direction,  so  that  if  both  ships  were  to  continue  their  respect- 
ive courses  they  would  pass  so  Qear  as  to  involve  any  risk  of  a  collision,  the  helms  of 
both  ships  should  lie  put  to  port,  so  as  to  pass  on  the  port  side  of  each  other  :  and  this 
ride  shall  lie  obeyed  by  all  steam  ships,  and  by  all  Bailing  ships,  whether  on  the  port 

or  starboard  tack,  and  whether  close-hauled  or  not.  unless  the  circumstances  of  the 
case  are  Buch  as  to  render  a  departure  from  the  rule  necessary  in  order  to  avoid 
immediate  danger,  and  subjeel  also  to  the  proviso  that  due  regard  should  he  had  to 
the  dangers  of  navigation,  and.  as  regards  sailing  ships  on  the  Btarboard  tack  close- 
hauled,  to  keeping  such  ships  under  command." 
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I'lider  these  circumstances,  their  Lordships  must  advise  Her  Majesty,  that  the 
judgmenl  of  the  Court  below  ought  to  be  reversed;  but  as  one  vessel  was  wholly 
lost,  and  the  other  sustained  much  injury,  and  the  ease  is  attended  with  many  diffi- 
cult i.-.  they  are  of  opinion  that  no  costs  ought  to  be  allowed  to  either  party,  either 
in  this  Court  or  the  Court  below. 

[Mews'  Dig.  tit.  SHIPPING,  XX.  Collision,  9.  Foreign  Shops— -Foreign  Law;  11. 
The  Regulations,  a.  Generally;  b.  Gases  on  the  Regulations,  S.C.  1  Swab.  63,  125. 
See  Merchanl  Shipping  Act,  1894  (57  and  58  Vict.,  c.  GO),  ss.  418-4-21 ;  and  Inter- 
national Regulations  for  Prevention  of  Collisions,  1897,  Arts.   17  et  seq.] 


ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

EDWARD  BATES  and  Others,— Appellants;  DON  PABLO  SORA.— Response nt  * 

[July  1,  2,  1856]. 

The  "  Mobile." 

The  Statutes,  6th  Geo.  IV.,  c.  125,  sec.  55,  and  17th  and  18th  Vict.,  c,  104,  sec. 
388,  only  exempt  the  owner  of  a  vessel,  having  a  licensed  pilot  on  board, 
from  liability  for  damage,  when  the  damage  is  caused  exclusively  by  the  neg- 
ligence or  unskilfulness  of  the  pilot. 

Where,  therefore,  a  collision  was  caused  by  the  joint  negligence  of  the  pilot  and 
the  crew, — Held,  that  the  Statutes  did  not  exempt  the  owners  from  damages 
for  a  collision  caused  by  their  vessel. 

This  suit  was  brought  by  the  Respondent,  the  owner  of  the  Spanish  brig  Fenix, 
a  brig  of  290  tons  burthen,  against  The  Mobile,  a  British  vessel  of  the  burthen  of 
1040  Tons,  for  loss  and  damage  sustained  by  him  in  consequence  of  a  collision  which 
occurred  between  The  Fenix  and  The  Mobile  [468]  in  the  Gull  Stream,  on  the  19th 
of  August,  1855.  The  Fenix  was  proceeding  in  ballast  from  London  to  Cardiff; 
The  Mobile  with  troops  on  board  was  bound  from  the  East  Indies  to  London.  Each 
vessel  had  a  licensed  Trinity-House  pilot  on  board.  The  case  of  The  Fenix  was, 
that  when  about  midway  between  the  Middle  Breake  and  South  Breake  buoys,  beat- 
ing  through  the  Gull  Stream  on  the  starboard  tack,  with  a  strong  wind  from  the 
south-west,  she  descried  The  Mobile  distant  about  a  mile.  That  there  was  a  small 
schooner  likewise  beating  through  the  Gull  Stream  a  short  distance  to  the  windward, 
and  also  on  the  starboard  tack.  That  The  Fenix  held  on  her  reach  round  the  buoy, 
expecting  that  The  Mobile  would  go  under  her  stern.  That  the  schooner  to  windward 
tacked  in  order  to  round  the  bouy,  but  The  Fenix  not  having  reached  over  suffici- 
ently, kept  her  reach  on  the  starboard  tack  ;  that  The  Mobile  was  hailed  to  go  astern, 
but  instead  of  so  doing  she  attempted  to  go  ahead,  and  in  consequence  thereof  ran 
with  great  violence  into  the  starboard  side  of  The  Feni.r,  in  the  wake  of  her  fore- 
chains.  The  Mobile,  in  her  defence,  alleged  that  a  brig  was  in  company  with  her 
(■lose  mi  her  starboard  side.  That  the  pilot  on  board  The  Mobile,  shortly  prior  to 
the  collision,  was  taken  unwell  and  compelled  to  leave  the  deck  for  a  fewT  minutes, 
but  on  so  doing  had  given  charge  thereof  to  the  second-mate  to  steer  her  north-east 
by  north,  by  which  she  would  have  passed  clear  of  the  schooner,  had  the  two  vessels 
continued  their  then  respective  courses;  but  the  schooner  instead  of  doing  so,  when 
she  had  approached  to  within  four  or  five  times  the  length  of  Tht  Mobile  suddenly 
hove  in  stays  to  go  about  on  [469]  the  port  tack.  That  the  pilot  having  returned 
on  deck,  seeing  the  relative  position  of  the  respective  vessels,  hailed  the  brig  on 
her  starboard  side  of  The  Mobile  to  port  her  helm,  and  at  the  same  time  ordered  the 
helm  of  The  Mobile  to  be  ported.  That  both  vessels  paid  off  rapidly,  but  that  The 
Ft  nix,  continuing  to  keep  her  reach,  was  bailed  to  put  her  helm  down  and  go  about; 
The  Mobile,  from  her  position,  being  unable  to  pass  under  the  stern  of  The  Feni.r. 
But  The  Fenix  kept  on  her  course  and  ran  into  The  Mobile. 


*  Present:  The  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  The 
Lord  Justice  Turner,  the  Right  Hon.  Sir  John  Patteson,  and  the  Right  Hon.  Sir 
John  Dodson. 

568 


BATHS  V.  SOMA  —  MOBILE  (THE)  [1856]  X  MOORE,  470 

The  Judge  of  the  Admiralty  Court  (Tin-  Righl  Bon.  Dr.  Lushington),  ast 
by  the  Trinity  Blasters,  was  of  opinion  (case  reported,  nom.  The  Mobile,  1  Swabey's 
Adm.  Rep.  69),  first,  that  the  second-mate  was  to  blame  for  ool  having  in  time 
adopted  measures  to  avoid  all  risk  of  collision  with  either  the  schooner  or  Tin 
Fenix;  secondly,  that  when  the  pilot  came  on  deck,  it  was  too  late  to  take  any  safe 
measures ;  and  thirdly,  that  no  blame  attached  to  Tht  Fenia  in  any  respect  what- 
ever ;  thai  it  was  ool  safe  for  her  to  have  altered  her  course  at  any  period  of  this 
transaction,  and  the  decree  condemned  the  Appellants,  the  owners  of  Tlu  Mobile, 
for  such  loss  and  damage.     From  this  sentence  the  presenl  ; i ]']>»-.■  1 1  was  brought. 

Mr.  Serjeant  Shee,  and  Dr.  Addams,  for  the  Appellants,  argued,  thai  the 
evidence  established  the  facl  thai  the  collision  was  inevitable  on  the  part  of  The 
Mobile,  but  thai  it  mighl  have  been  easily  avoided  by  Tlu  Fenix.  They  further 
contended,  that  The  Mobile  being  in  charge  of  a  licensed  pilot  at  the  time  of  the 
collision,  and  whose  negligence  caused  the  [470]  accident,  the  Appellants,  the 
owners,  were  not  liable,  Statutes,  6th  Geo.  IV.,  c.  125,  sec.  55,  and  17th  and  18th 
Vict.,  c  KH.  s,-c.  388. 

Sir  Frederic  Thesiger,  Q.C.,  and  Dr.  Twiss,  for  the  Respondents, — Insisted, 
that  if  the  pilot  was  to  blame,  the  negligence  was  also  proved  to  he  shared  by  the 
second-mate;  and  thai  being  so,  the  aon-liability  for  damages  under  the  Statute, 
6th  Geo.  IV.,  c.  15.  Bee.  25,  by  reason  of  having  a  licensed  pilot  on  hoard,  is  confined 
exclusively  to  a  case  of  neidii/ence  or  unskilfulnesa  by  the  pilot  alone.  The  Diana 
i  1  Moore's  P.C.  Cases,  1  1  ;  S.C.  1  W.  Rob.  131),  The  Christiana  (7  Moore's  P.C.  Ca 
160).  The  Protector  (1  W.  Rob.  45).  Tht  Vernon  (1  W.  Rob.  317).  Also,  that  Tht 
Mobile  was  alone  to  blame,  as  she  could  have  gone  astern  of  Tlu   Fenix. 

Judgment  was  pronounced  by 

The  Right  Hon.  Sir  John  Patteson  (July  5.  L856).-  -The  Mobile  was  going  free 
with  a  fair  wind:  The  Fenix  was  on  the  starboard  tack  close-hauled.  The  Mobile, 
therefore,  ought  to  have  given  way  and  gone  astern  of  The  Fenix.  It  was  argued 
that  she  could  not  do  so,  because  a  schooner,  which  was  also  on  the  starhoard  tack, 
had  suddenly  heaved  to  and  come  round,  and  that  The  Fenix,  although  then  only 
at   about  the  middle  of  the  Gull  Stream,  ought  to  have  done  the  same. 

The  Trinity  Masters  and  the  learned  Judge  of  the  Court  of  Admiralty  held  that, 
notwithstanding  those  circumstances.  The  Mobile  might  and  ought  to  have  gone 
astern  of  The  Fenix,  and  was  wholly  to  [471]  blame.  The  Sailing  Masters,  whose 
assistance  we  have,  are  of  the  same  opinion,  and  their  Lordships  entirely  concur  in 
that  view. 

Hut  there  was  a  pilot  on  board  The  Mobile,  and  it  is  contended  that  he  was  acting 
in  charge  of  her,  and  that  the  damage  was  occasioned  by  his  negligence,  so  that 
the  owners  of  The  Mobile  are  discharged  from  liabilitv  under  the  55th  section  of 
the  6th  Geo.  IV.,  c.  125.  and  the  17th  and  18th  Vict.,  c.  104,  sec.  388. 

Now,  the  law  is  clear  as  laid  down  in  the  cases  of  The  Diana  (1   W.  Rob.  131  : 

S.C.  i  M c's  P.C.  Cases,  11),  and  The  Christiana  (7  Moore's  P.C.  Cases,  160),  that 

in  order  to  discharge  the  owners,  the  blame  must  rest  on  the  pilot,  and  him  only. 
In  this  case  the  pilot  had  been  obliged  to  quit  the  deck  for  a  few  minutes.  He  had 
left  the  tlcck  in  the  actual  charge  of  the  second-mate,  direct itiL:  him  to  keep  his 
course  northeast,  as  they  were  then  steering,  and  at  the  same  time  to  keep  clear  of 
Vessels.  He  did  not  tell  him  in  so  many  words  that  this  direction  was  subject  to  any 
contingencies  that  might  occur,  but  such  was  the  fair  and  obvious  meaning  of  his 
directions.  While  the  pilot  was  below,  the  second-mate  was  acting  in  charge  of 
the  vessel,  and  then  occurred  the  circumstance  of  the  schooner  suddenly  heaving-to 
and  going  round.  The  mate  did  nothing  to  meet  the  contingency,  and  on  the  pilot's 
return  to  the  deck  he  found  the  vessel  in  a  very  critical  position,  with  reference 
particularly  to  Tht  Fenix,  and  ordered  the  helm  to  be  put  hard  a-port.  Their 
Lordships,  with  the  advice  of  the  Sailing  Masters,  assisting  them,  think  he  was 
wrong  in  so  ordering  :  hut  they  are  also  of  opinion  that  the  mate  had  previously 
done  [472]  wrong,  and  brought  The  Mobile  into  a  critical  position  by  allowing  her 
in   gel   too  <lose  to  the  schooner  on   a   wind. 

Their  Lordships  cannot  acquit  the  pilot  of  all  blame,  yet  they  are  clearly  <>f 
opinion  that  he  was  not  solely  and  alone  to  blame,  and.  therefore,  according  to  the 
cases  of  The  Diana  and  The  Christiana,  the  owners  of  Tin   Mabili   are  not  exonerated. 
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Their  Lordships  will  report  to  Her  Majesty,  that  in  their  opinion  this  appeal 
ought  to  be  dismissed  with  costs,  and  the  cause  remitted. 

[Mews'  Dig.  tit.  SHIPPING;  A.  XX.  Collision;  1.  Negligence;  b.  In  Particular 
Casts'^ x.  Going  About,  10.  Compulsory  Pilotage,  e.  Duties  of  Shipowner,  Master 
and  Crew,  1 1.  The  Regulations;  b.  Cases  m  the  Regulations.  S.C.  4  W.R.  708; 
Swab.  69,  127.] 


ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  IN  ENGLAND. 

JOSEPH  GEORGE  CHURCHWARD,— Appellant;  AMBROSE  REEVE  PALMER 

and  others, — Respondents  *  [July  3  and  4,  1856]. 
The  "  Vivid." 

A  vessel  at  anchor  in  Dover  Roads,  in  a  fair  way,  about  a  mile  from  the  shore, 
opposite  the  harbour,  waiting  the  ebb  tide  on  a  dark  night,  where  vessels 
were  accustomed  to  anchor,  having  a  bright  light  burning,  which  was  placed 
on  a  spar  under  the  boom  of  the  foresail,  about  four  feet  on  the  starboard 
side  of  the  mast,  and  about  twenty  feet  above  the  bulwarks,  was  run  down 
by  a  steamer. 

Held:  that  the  Statute,  17th  and  18th  Vict.,  c.  104,  sec.  298,  did  not  apply,  as 
the  light  was  in  a  position  as  visible  to  the  steamer  as  if  it  had  been  hoisted 
at  the  mast-head  ;  and  that  as  there  was  no  such  departure  from  the  Admiralty 
Regulations  as  to  cause  the  collision,  it  did  not  prevent  the  owners  of  the 
vessel  from  recovering  from  the  steamer  for  the  loss. 

Construction  of  Statutes,  14-th  and  15th  Vict,,  c.  79,  sec.  26 ;  17th  and  18th  Vict., 
c.  104,  sec.  298;  and  17th  and  18th  Vict.,  c.  120. 

Whether  the  Admiralty  Regulations  issued  under  the  provisions  of  Statute,  14th 
and  15th  Vict.,  c.  79,  are  repealed  by  Statute,  17th  and  18th  Vict.,  c.  120, 
which  repeals  the  14th  and  15th  Vict.,  c.  79.     Quaerel  [10  Moo.  P.C.  481]. 

This  was  a  cause  of  damage,  promoted  by  the  Respondent,  the  owner  of  the  late 
Brigantine  The  [473]  Henry,  and  the  personal  representative  of  the  late  master, 
mate,  and  a  boy,  and  the  two  survivors  of  the  crew  of  the  Brigantine,  against  The 
Vivid,  a  steam  vessel,  carrying  the  mails  between  Dover  and  Calais,  and  also 
against  the  Appellant,  the  Government  contractor  for  conveying  the  mails.  The 
Brigantine  was  of  the  burthen  of  89  tons,  and  The  Vivid  a  steamer  of  300  tons,  and 
120  horse  power.  It  appeared  from  the  evidence,  that  about  nine  o'clock  on  the 
11th  of  August,  1855,  the  Brigantine  brought  up  with  her  small  bower  anchor  in 
Dover  Roads,  about  a  mile  from  the  shore  opposite  the  entrance  of  the  Harbour,  to 
wait  for  the  ebb  tide,  and  the  collision  in  question  occurred  at  about  half-past 
eleven  p.m..  On  the  11th  of  August,  1855,  The  Vivid  having  at  the  time  quitted 
Dover  Harbour  for  Calais,  and  steaming  at  the  rate  of  twelve  miles  an  hour,  ran 
into  the  Brigantine.  The  result  of  this  collision  was,  that  the  Brigantine  went 
down,  and  the  master,  mate,  and  a  boy  were  drowned,  two>  only  of  the  crew  being 
saved. 

The  principal  question  was,  whether,  at  the  time  of  the  collision,  there  was  such 
a  light  burning  on  board  the  Brigantine,  as  was  required  by  the  Admiralty  Regula- 
tions (see  Regulations,  printed  in  a  note  to  the  case  of  The  Telegraph,  8  Moore's 
P.C.  Cases,  168).  On  the  part  of  the  Appellant  it  was  insisted,  that  anterior  to  and 
at  the  time  of  the  accident,  there  was  no  light  burning  on  board  the  Brigantine, 
[474]  visible  to  those  on  board  the  steamer,  and  that  if  there  was  a  light,  it  was 

*  Present:  The  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon. 
The  Lord  Justice  Turner,  the  Right  Hon.  Sir  John  Patteson,  and  the  Right  Hon. 
Sir  John  Dodson. 
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not  suspended  according  to  the  Admiralty  Regulations;  and  it  was  also  pleaded 
by  the  owners  of  The  Vivid  in  defence,  that  she  was  under  a  contract  with  the 
Government  to  convey  the  mails  at  the  rate  of  thirteen  miles  an  hour.  The  Re- 
spondents' case,  on  the  other  hand,  was,  thai  from  the  time  the  Brigantine  anchored 
in  the  Downs  up  to  t he  time  of  the  collision,  she  had  a  brighl  light  burning,  which 
was  placed  under  the  boom  of  the  foresail,  about  lour  feel  on  the  starboard  side  of 
the  mast,  and  about  twenty  feet  above  the  bulwarks,  and  that  she  was  anchored 
in  a  fair  way  where  vessels  were  accustomed  to  anchor.  The  evidence  upon  the 
question  of  the  light  being  visible  was  conflicting.  The  material  part  of  the 
witnesses'  testimony,  however,  is  sufficiently  set  forth  in  the  judgment,  to  render 
any  further  statement  here  unnecessary.  The  .Judge  of  the  Admiralty  Court  (The 
Right  Hon.  Dr.  Lushington),  assisted  by  the  Elder  brethren  of  the  Trinity  House, 
were  of  opinion  (see  case  reported,  nom.  The  Vivid,  1  Swabey's  Adm.  Rep.  88),  that 
the  Brigantine  had  a  suitable  lighl  hoisted,  and  was  not  in  an  improper  anchorage. 
That  the  exhibition  of  the  light  on  board  the  Brigantine,  as  proved  by  the  evidence, 
was  as  visible  to  the  steamer  approaching  her,  as  if  it  had  been  hoisted  at  the  mast- 
head. That  the  collision  was  not  occasioned  by  any  departure  from  the  rule  of  the 
Admiralty,  and  that  no  blame  attached  to  her,  and  that  the  blame  of  the  collision 
ail  ached  solely  to  the  steamer,  in  not  keeping  a  good  look-out. 

The  present   appeal  was  brought  from  this  sentence  by  the  owners  of  The   Vivid. 

[475]  Sir  Fite-Roy  Kelly,  Q.C.,  and  Dr.  Robertson,  in  support  of  the  appeal. — 
The  light  was  not  exhibited  on  the  mast-head  of  the  Brigantine  as  required  by  the 
Admiralty  Regulations,  made  pursuant  to  the  Statute,  14th  and  15th  Vict.,  c.  79, 
sec.  26.  The  Telegraph  (8  Moore's  P.C.  Cases,  167).  No  necessity  for  a  departure 
from  the  Admiralty  Regulations  is  pleaded  or  proved.  The  penally,  therefore,  of 
neglecting  the  Admiralty  Regulations  operates  as  a  bar  to  the  Respondents  recovering 
against  The  Vivid.  Statutes,  17th  and  18th  Vict.,  c.  101,  sec.  298,  the  14th  and 
15th  Vict.,  c.  79,  sec.  26,  and  17th  and  18th  Vict.,  c.  120,  were  referred  to  upon  this 
point,  and  their  operation  upon  the  Admiralty  Regulations  commented  upon. 

Sir  Frederic  Thesiger,  Q.C.,  and  Dr.  Jenner,  for  the  Respondent. — The  evidence 
establishes  the  fact  that  there  was  a  bright  light  burning  on  board  the  Brigantine 
from  1  he  time  she  anchored,  and  that  it  was  burning  at  the  time  of  the  collision. 
The  Court  below  were  quite  right  in  imputing  the  blame  to  The  Vivid,  who  did  not 
keep  a  good  look-out.  In  any  circumstances,  as  the  nigh.1  was  clear,  i  hough  dark, 
even  if  the  Brigantine  had  been  to  blame,  it  was  the  duty  of  the  steamer  to  have 
exercised  ordinary  care,  by  which  the  collision  might  have  been  avoided.  Davies 
v.  Mann  (10  Mee.  and  Wels.  546).  The  11th  and  15th  Vict.,  c.  79,  having  been 
repealed  by  the  17th  and  18th  Vict.,  c.  120,  the  Admiralty  Regulations  issued  under 
the  repealed  Statute  are  no  longer  in  force,  so  as  to  prevent  a  party  recovering 
who  may  have  committed  a  breach  of  those  Regulations. 

[476]  Judgment    was  delivered  by 

The  Right  Hon.  The  Lord  Justice  Turner  (July  7,  1856). — This  is  a  case  of 
collision.  Many  of  the  facts  are  not  in  dispute  between  the  parties.  Ii  appears 
that  on  the  11th  of  August,  1855,  about  nine  o'clock  in  the  evening,  The  Henry,  a 
Brigantine,  bound  from  Newcastle  to  Rouen,  cast  anchor  in  Dover  Roads  opposite, 
or  nearly  opposite,  to  the  mouth  of  the  Harbour,  and  at  a  distance  of  three  quarters 
of  a  mile,  or  a  mile  from  the  shore.  That  she  afterwards  drove  from  her  anchor 
and  drifted  some  short  distance  backwards  to  the  east.  That  about  half-past 
eleven  on  the  same  night  the  mail  steam-packet  The  Vivid,  came  out  of  Dover 
Harbour  on  her  voyage  to  Calais,  and  that,  about  six  or  seven  minutes  after  she 
had  emerged  from  the  Harbour,  she  came  into  collision  with  the  Brigantine,  and 
struck  her  with  such  violence  that  she  filled  and  went  clown. 

These  facts  are  not  disputed.  In  addition  to  these  facts,  their  Lordships  con- 
sider it  to  be  established  by  the  evidence  and  by  conclusions  necessarily  resulting 
from  it*  that  the  Brigantine  was  lying  with  her  starboard  side  to  the  shore:  that 
there  were  no  other  vessels  near  her;  that  in  the  collision  the  steamer  firsl  carried 
away  her  jib-boom  and  bowsprit,  and  then  struck  her  with  the  larboard  paddle- 
box  on  her  starboard  bow.     That  (lie  Brigantine,  ootwithstanding  she  had  drifted, 
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was  still  lying  in  the  fair  way  of  vessels  proceeding  from  Dover  Harbour  to  Calais, 
and  that  the  night  was  clear,  although  exceedingly  dark. 

There  are  some  other  points  in  the  case,  as  there  having  been  a  bright  fire 
burning  in  a  caboose  on  the  deck  of  the  Brigantine ;  as  to  the  speed  at  which  the 
[477]  steamer  was  proceeding ;  and  as  to  the  conduct  of  her  crew  after  the  collision 
in  rescuing  the  crew  of  the  Brigantine,  three  of  whom  were  unfortunately  drowned 
and  two  only  saved  ;  and  these  points  were  relied  on  upon  the  one  side  or  the  other, 
as  furnishing  either  inferences  in  support  of  their  view,  or  matter  affecting  the 
credit  of  the  witnesses  :  but  their  Lordships  do  not  consider  that  the  evidence  upon 
these  points  furnishes  any  inference  from  which  a  just  conclusion  can  be  drawn, 
or  any  observations  fairly  affecting  the  credit  of  the  witnesses,  and  they  do  not, 
therefore,  deem  it  necessary  to  enter  further  into  these  points. 

The  true  questions  in  this  case,  as  their  Lordships  view  it,  are,  whether  there 
was  a  light  exhibited  on  board  the  Brigantine;  and  if  there  was,  whether  it  was 
exhibited  in  such  a  position  as  that  it  must  have  been  seen  by  vessels  approaching 
her,  if  a  proper  look-out  was  kept  by  them. 

The  case  on  these  points  stands  thus  upon  the  pleadings:  By  the  fourth  article 
it  is  alleged,  that  immediately  the  anchor  of  the  Brigantine  had  been  let  go,  Holmes, 
the  mate  (now  deceased),  took  the  signal  lantern,  which  was  made  of  glass,  and  was 
lighted  and  trimmed  with  a  sufficient  length  of  wick  and  the  proper  quantity  of 
oil,  and  hung  up  the  same  on  a  span  under  the  boom  of  the  foresail,  about  four 
feet  on  the  starboard  side  of  the  foremast,  and  about  twenty  feet  above  the  bulwarks 
of  the  Brigantine ;  and  that  there  was  also  a  bright  fire  burning  in  an  open  caboose 
in  the  galley  which  was  upon  a  wooden  frame  placed  on  the  fore-hatches  upon  the 
deck  of  the"  Brigantine,  and  which  fire  was  above  the  level  of  the  bulwarks,  and 
was  strongly  reflected  on  the  bottom  of  the  Brigantine's  boat,  which  was  painted 
red,  and  [478]  was  standing  in  the  chocks  near  the  galley,  and  just  in  the  rear  of 
the  tire.  The  sixth  article  alleged  that  although  the  night  of  the  11th  of  August 
was  dark,  the  weather  was  clear,  and  Folkestone  lights  were  visible  from  the 
Brigantine,  and  the  lights  on  board  the  Brigantine  (to  wit  the  lantern  so  as  afore- 
said suspended  to  the  boom  of  the  foresail  and  the  fire  in  the  galley)  were  distinctly 
visible  from  the  hour  of  nine  p.m.  until  half-past  eleven  p.m.,  when  the  collision 
occurred,  by  several  persons  on  shore,  and  on  the  pier  at  Dover,  and  that  on  the 
morning  after  the  collision  and  sinking  of  the  Brigantine,  her  topmasts  were 
visible  on  the  same  spot  where  the  said  lights  had  been  so  seen  by  the  persons  on 
the  shore  and  pier  the  previous  evening.  The  ninth  article  alleged  that  the 
collision  was  entirely  owing  to  the  want  of  a  good  look-out,  or  other  the  default  of 
those  in  charge  of  the  steamer,  for  that  at  the  time  thereof  the  light  was  suspended 
to  the  boom  of  the  foresail  of  the  Brigantine,  and  the  fire  in  the  galley  was  burning 
brightly,  and  which  were  distinctly  visible  from  the  steamer,  and  if  a 
good  look-out  had  been  kept,  might  have  been  seen  by  the  crew  of  the 
steamer  at  a  sufficient  distance  to  have  enabled  the  steamer  to  alter  her  course 
and  to  avoid  the  collision.  The  answers  to  these  articles  were :  To  the  fourth,  the 
Appellant  denied  that  immediately  the  anchor  of  the  Brigantine  had  been  let  go, 
Holmes,  the  mate,  took  the  signal  lantern,  which  was  of  glass,  and  was  lighted  and 
trimmed  with  a  sufficient  length  of  wick  and  proper  quantity  of  oil,  and  hung  the 
same  up  on  a  span  under  the  boom  of  the  foresail,  about  four  feet  on  the  starboard 
side  of  the  foremast,  and  about  twenty  feet  above  the  bulwarks  of  the  Brigantine  ; 
[479]  and  he  also  denied  that  there  was  also  a  bright  fire  burning  in  the  open  caboose 
in  the  galley,  as  pleaded  in  the  fourth  article.  To  the  sixth  article  he  answered  and 
admitted,  that  the  night  of  the  11th  of  August  was  dark,  and  that  the  weather  was 
clear;  and  that  Folkestone  lights  might  be  visible  from  the  Brigantine;  but  he 
denied  that  the  two  lights  on  board  the  Brigantine,  namely,  the  lantern  suspended 
to  the  boom  of  the  foresail,  and  the  fire  in  the  galley,  were  distinctly  visible  from 
the  hour  of  nine  p.m.,  until  half-past  eleven  p.m.,  when  the  collision  occurred,  by 
several  persons  on  shore,  and  on  the  pier  of  Dover,  for  that  the  RespondenUwas  on 
the  quay  at  Dover  at  the  time  of  the  departure  of  the  steamer,  and  watched  her 
departure  from  the  Harbour,  and  at  such  time  he  did  not  see  any  light  ahead  of  the 
steamer ;  and  he  further  denied  that  on  the  morning  after  the  collision  and  sinking 
of  the  Brigantine,  her  topmast  was  visible  on  the  same  spot  where  the  light  had  been 
so  seen  by  persons  on  the  shore  and   pier  the  previous  evening.     To  the  ninth 
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article  he  answered,  denying  thai  the  collision  was  entirely  owing  to  the  want  of 
a  good  look-out,  or  other  the  default  of  those  in  charge  of  the  steamer,  and  lie  dis- 
believed  that,  at  the  time  thereof,  the  lighl  was,  as  alleged  to  be,  bo  suspended  to 
the  boom  of  the  foresail  of  the  Brigantine,  or  that  the  fire  in  the  galley  was  burning 
brightly,  and  was  distinctly  visible  from  the  steamer,  and  if  a  good  look-out  (which 
he  alleged  was  kept)  had  been  kept,  mighl  have  been  seen  by  the  crew  of  the 
steamer  at  a  sufficient  distance  to  have  enabled  the  steamer  to  alter  her  course,  and 
avoid  the  collision. 

There  is  also  a  counter-allegation  on  the  part  of  the  Appellant,  the  second  and 
third  articles  of  which  [480]  are  as  follows:  Second.  That  at  about  half-past  eleven 
o'clock  p.m.,  of  the  1 1th  of  August,  the  nighl  being  very  dark,  hut  clear,  the  steam*  r 
left  Dover  Harbour,  bound  for  Calais,  having  the  liuhts  required  by  the  Admiralty 
Regulations  burning,  namely,  a  brighl  white  Light  at  the  foremast  head,  a  green 
lighl  on  the  starboard  side,  and  a  red  lighl  on  the  porl  side:  thai  she  then  had 
on  board  a  crew  of  seventeen  hands,  including  Watson,  the  master;  that  at  such  time 
Watson  was  on  the  bridge  in  command  of  the  steamer,  and  two  seamen  (Kidliam 
and  May)  were  stationed  forward  as  look-out  men,  the  one  on  the  port,  and  the  other 
on  the  starboard-bow;  and  Pittoch,  the  first-mate  of  the  steamer,  and  Comporo, 
the  second-mate,  were  at  the  wheel:  that  Watson  ordered  the  look-out  men  to  ke<  p 
a  good  look-out.  which  they  accordingly  did:  and  immediately  upon  quitting  the 
Barbour,  one  of  the  look-out  men  reported  two  lights  on  the  port  bow  of  the  steamer, 
and  one  on  the  starboard  bow,  which  were  also  seen  by  Watson,  but  neither  of  such 
lights  were  on  board  The  Henry.  The  third  article  pleaded,  that  in  a  few  minutes 
after  the  men  on  the  look-out  had  reported  the  lights,  as  pleaded  in  the  preceding 
article.  Watson  (who  was  on  the  bridge)  saw  ahead  of  The  Vivid,  and  almost  under 
her  bows,  a  dark  object,  which  appeared  to  be  a  vessel's  topsail  yard  :  that  there- 
upon he  called  out,  "  Hard-a-port !  "  two  or  three  times  ;  "  Ease  her  !  "  "  Stop  her  !  ' 
and  "Turn  her  a-stern  I  "  in  quick  succession;  but  that,  notwithstanding  such 
orders  were  instantly  obeyed,  the  steamer  came  in  contact  with  the  starboard  of  the 
Brigantine;  and  the  article  further  alleged  that  at  the  time  of  such  collision  the 
bow  of  the  Brigantine  was  towards  the  steamer,  her  foretop-sail  was  lowered  [4S1] 
on  the  cap,  with  the  reef  tackles  out,  and  the  foresail  was  clewed  up  ;  that  prior  to 
and  at  the  time  of  the  collision,  there  was  a  good  look-out  on  board  the  steamer, 
and  there  was  not  any  light  on  hoard  the  Brigantine  visible  from  or  on  board  the 
Steamer  ;  and  that  the  Brigantine  had  not  any  Light  at  her  mast-head,  nor  in  any 
part  of  her  rigging;  and  there  was  not  any  shouting  or  hailing  from  on  board  tin 
Brigantine  heard  on  board  the  steamer,  and  that  the  collision  was  occasioned  by 
the  Brigantine  having  been  brought  up.  or  permitted  to  drive  to.  and  in  the  fair 
way  of  vessels  leaving  Dover   Harbour  for  Calais  (it  being  well  known  that   th< 

tn-packets  run  with  the  mails  between  Dover  and  Calais,  and  Dover  and  Ostend, 
by  night),  and  otherwise  by  want  of  caution  or  neglect,  on  i he  pari  of  those  on  board 
the  Brigantine,  in  not  showing  a  proper  lighl  in  accordance  with  the  Admiralty 
Regulation-. 

It  is  to  be  observed  that  reference  is  \io\'  made  to  the  Admiralty  Regulations. 
In  the  course  of  the  argument  doubts  were  suggested  whether  the  Admiralty  Regula- 
tions have  any  bearing  upon  this  ease,  and  the  298th  section  of  the  Ait.  L7th  and 
18th  Vict.,  c  104,  disabling  owners  from  recovering  in  case-  of  collision,  arising 
from  breaches  of  the  Admiralty  Regulations,  applying,  as  it  was  said,  only  to  Regula- 
tions issued  in  pursuance  of  thai  Act,  and  the  existing  Admiralty  Regulations  hav- 
ing been  issued  under  the  Act,  1  1'h  and  loth  Vict.,  c.  79,  which  latter  Ad  18  repelled 
by  the  17th  and  L8th  Vict.,  c.  120,  with  a  proviso  saving  indeed  the  then  existing 
Regulations  themselves,  but  not.  as  it  was  said,  saving  the  penal  consequences,  which 
by  the  Act  of  the  Nth  and  15th  Vict.,  c.  T'J.  were  attached  to  the  non-observance  of 
those  Regulations.  [482]  This  point,  however,  was  not  fully  argued,  and  their 
Lordships,  although  they  see  ^reai  room  for  doubt  upon  the  question,  do  not.  there- 
fore, desire  to  give  any  final  opinion  upon  it.  They  think  it  unnecessary  in  this 
Case  to  do  so.  They  are  satisfied  upon  the  facts  of  this  case,  that  the  collision  could 
in  no  event  be  held  to  have  been  occasioned  by  the  non-observance  of  the  Admiralty 
Regulations,  and   that    the  case,  therefore,  cannot    fall   within   the   298th   Bection   of 
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the  17th  and  18th  Vict.,  c.  104,  but  must  be  decided  upon  the  same  principles, 
whether  the  Admiralty  Regulations  have  or  have  not  any  bearing-  upon  it. 

To  proceed  then  to  the  real  question  on  which  the  case  depends.  What  is  the 
evidence  as  to  there  having  been  a  light  exhibited  by  the  Brigantine,  and  as  to  the 
position  of  that  light?  There  is  first  the  evidence  of  Rudrum,  one  of  the  surviving 
crew  of  the  Brigantine.  He  says,  in  answer  to  the  fourth  and  ninth  articles, 
••  Immediately  the  anchor  of  the  Brigantine  had  been  let  go,  Holmes,  the  mate  (since 
deceased),  took  the  signal  lantern  and  hoisted  it  in  our  Brigantine.  He  went  below 
to  fetch  it  before  all  our  chain  had  been  quite  let  go.  I  know  that  it  was  properly 
trimmed,  with  a  sufficient  length  of  wick,  and  the  proper  quantity  of  oil,  because 
I  had  myself  seen  Holmes  trim  the  light  in  the  afternoon  of  that  day.  On  the 
anchor  being  let  go  as  aforesaid,  I  saw  him  light  the  lamp  and  hang-  it  up  on  the 
span,  under  our  fore-boom,  on  the  starboard  side,  about  three  feet  on  the  starboard 
side  of  our  foremast,  and  upwards  of  twenty  feet  above  the  bulwarks  of  our  Brigan- 
tine. There  was  also  a  large  tire  burning  in  an  open  caboose  in  the  galley,  which 
stood  upon  a  wooden  frame,  placed  on  the  fore-hatches,  upon  the  deck  of  the  [483] 
Brigantine,  and  the  caboose  was  in  such  manner  elevated  above  the  level  of  the 
bulwarks,  and  the  light  of  the  fire  reflected  strongly  through  the  after-side  of  the 
galley,  which  was  all  open,  upon  the  bows  of  the  Brigantine's  boat,  the  outside  of 
which  was  painted  red,  and  which  was  standing  in  the  chocks,  fore  and  aft,  near 
the  galley.  That  the  collision  was  entirely  owing  to  the  want  of  a  look-out  on  the 
part  of  those  in  charge  of  the  steam-vessel.  Our  light  was  burning  brightly  at  the 
time,  but  I  am  convinced  that  they  never  saw  us  until  at  the  very  moment  of  the 
collision,  or  until  just  before  their  steam-vessel  struck  us.  I  heard  the  captain  of 
the  steam-vessel  sing  out  to  her  helmsman,  '  Hard-a-port,'  and  she  struck  us  just  as 
these  words  were  out  of  his  mouth,  which  is  to  me  a  plain  proof  that  he  only  saw  us 
just  at  that  moment,  in  consequence  of  no  proper  look-out  having  been  kept  on  board 
the  steamer." 

This  evidence,  so  far  as  respects  the  light  having  been  suspended,  and  having 
continued  to  burn  up  to  ten  minutes  past  eleven,  is  confirmed  by  Hastings,  the  other 
survivor  of  the  Brigantine's  crew.  He  says  in  answer  to  the  fourth,  sixth,  and  ninth 
articles,  that  "  immediately  the  anchor  of  the  Brigantine  had  been  let  go*  as  afore- 
said, High,  the  master  of  her,  ordered^ Holmes  the  mate  (now  deceased)  to  go  below 
and  get  the  light  and  hoist  it,  and  accordingly  Holmes  got  the  signal-lantern,  which 
was  made  of  glass,  and  lighted  it,  and  hung  it  up  on  the  span  of  the  fore-boom 
about  three  or  four  feet  on  the  starboard  side  of  the  foremast,  and  about  eighteen 
or  twenty  feet  above  the  bulwarks  of  the  Brigantine.  I  believe  I  had  seen  Holmes 
trim  the  lamp  in  the  afternoon  of  the  said  day ;  at  any  rate  I  know  that  he  did  then 
trim  it,  and  [484]  I  know  that  wdien  he  so  hung  the  same  up  it  was  trimmed  with 
a  sufficient  length  of  wick,  and  fiHed  with  the  proper  quantity  of  oil.  The  lamp 
burnt  brightly,  and  there  was  also  a  bright  fire  burning  in  an  open  caboose  in  the 
galley,  and  the  galley  stood  upon  a  wooden  frame,  placed  upon  the  fore-hatches, 
upon  the  deck  of  the  Brigantine,  so  that  the  fire  was  just  above  the  level  of  the  bul- 
warks of  the  Brigantine,  and  just  showed  over  the  bulwarks.  There  was  the  boat 
of  the  Brigantine  on  her  deck :  the  lower  part  of  the  outside  of  her  boat  was  painted 
red  ;  and  it  stood  between  the  mainmast  of  the  Brigantine  and  the  galley,  with  its 
bow  near  the  galley,  and  as  it  stood  amidships,  the  fire  from  the  caboose  reflected 
strongly  upon  its  bows  on  either  side.  That  although  the  night  of  the  11th  of 
August  was  a  dark  night,  it  was  a  very  fine  night,  and  the  weather  was  remarkably 
clear.  I  could  see  Folkestone  lights  from  the  Brigantine  perfectly.  The  afore- 
said two  lights  on  board  the  Brigantine,  namely,  the  aforesaid  lantern  suspended 
from  the  span  of  her  fore-boom  and  the  aforesaid  fire  in  her  galley,  were  distinctly 
visible  from  nine  o'clock  p.m.,  when  I  went  below  as  aforesaid.  I  could  see  the  lights 
on  shore  at  Dover  perfectly  from  the  Brigantine,  and  I  am  satisfied  that  our  lights 
must  have  been  visible  to  persons  at  Dover  on  shore.  That  there  could  be  no  doubt 
that  the  collision  was  entirely  owing  to  the  want  of  a  proper  look-out  on  the  part  of 
those  in  charge  of  the  steamer ;  had  they  been  keeping  a  look-out,  they  must  have 
seen  our  lights  at  a  sufficient  distance  to  have  avoided  the  collision,  by  shaping  their 
course  so  as  to  have  gone  clear  of  us."  We  see  no  reason  to  doubt  the  testimony  of 
these  witnesses.     It  may  be  true  that  they  [485]  have  an  interest  in  respect  of  their 
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own  loss  and  a  bias  in  favour  of  their  own  vessel:   but  the  testimony  of  interested 
witnesses  being  admissible  by  law,  we  cannot  bold  thai  the  evidence  of  these  ' 

is  to  be  disregarded  on  the  ground  of  their  interest  or  their  bias.  Tin-  case,  how- 
ever, does  not  rest  upon  their  evidence  alone.  Then-  is  the  testimony  of  seven  ol  her 
witnesses  who  saw  from  the  shore  the  lighl  on  board  the  Uri lt:i 1 1 ti n<-  at  different 
periods  from  nine  to  half-past  eleven,  two  of  these  witnesseSj  Reynolds  and  Godden, 
speaking  to  having  seen  it  up  to  half-past  eleven.  This  body  of  evidence  proves 
not  merely  that  there  was  a  light  on  board  the  Brigantine,  bul  thai  it  could  well 
be  seen  in  the  position  in  which  it  was  bung;  as  to  which  latter  point,  indeed, 
evidence  could  hardly  be  necessary.  The  position  of  the  lighl  is  sufficienl  of  itself 
to  prove  it.  We  may  add  that  there  is  a  collateral  fact  in  this  case  which,  in  our 
judgment,  tends  very  much  to  support  the  evidence  as  to  there  having  been  a  light 
exhibited  by  the  Brigantine.  Rudrum,  in  his  evidence,  says,  that  the  master  had 
before  broughl  up  a  vessel  in  Dover  Roads;  and  Bastings,  in  his  evidence,  says, 
that  on  this  voyage  tie-  lighl  was  exhibited  whenever  the  vessel  was  broughl  up,  it' 
it  was  (lark:  and  surely  it  is  not  probable  thai  the  master,  acquainted  with  I1, 
Roads  and  in  the  habil  of  exhibiting  the  light,  should  on  this  night,  which  i-  proved 
to  have  been  exceedingly  dark,  have  omitted  to  do  so. 

Such  is  the  evidence  on  these  points  upon  the  part  of  the  Respondents.  It  is 
distinct  and  positive,  and  applies  to  the  fact  of  what  the  witnesses  themselves  saw. 

What  is  the  evidence  on  the  part  of  the  Appellant?  [486]  It  consists  of  the 
depositions  of  some  of  the  crew  of  the  steamer  and  of  some  of  the  passengers  on 
hoard  her,  that  they  did  not  see  any  light  on  board  the  Brigantine:  that  a  good 
look-out  was  kept,  and  that  the  Brigantine's  light  must  have  been  seen  if  it  had 
existed  and  been  visible;  hut  evidence  as  to  what  has  not  been  seen  is  clearly  not 
entitled  to  the  same  weight  as  evidence  as  to  what  has  been  seen,  except  in  ci 
where  the  object  of  vision  is  so  bright  and  distinct  that  the  eye  musl  necessarily 
be  attracted  to  it,  which  is  certainly  not  the  case  with  a  ship's  light.  Whether 
such  a  light  is  seen  or  not  must  depend  upon  wdiether  the  eye  is  or  is  not  directed  to 
it.  Upon  this  general  ground  we  think  that  the  evidence  on  the  part  of  the  Appel- 
lant is  not  sufficient  to  countervail  the  evidence  on  the  part  of  the  Respondents  : 
but  in  addition  to  this  general  ground,  we  think  that  the  evidence  in  this  case  Bhows 
that  it  would  lie  most  unsafe  to  rely  upon  no  light  on  board  the  Brigantine  having 
been  Been  on  board  the  steamer,  as  proof  either  that  there  was  no  light  on  board 
the  Brigantine,  or  that  the  light  on  hoard  her  was  not  visible  ;  for  we  think  that  the 
•  tmander  of  the  steamer  would  naturally  rely  on  his  look-out  men  :  and  it  ap- 
pears that  one  of  those  men.  and  the  one  on  the  starboard  bow,  the  bow  which  came 
into  collision  with  the  Brigantine,  had  left  his  post  and  gone  to  the  bridge  where 
the  Commander  was  stationed,  to  report  other  lights,  and  the  report  of  those  lights 
may  have  distracted  the  Commander's  attention.  It  is  to  be  observed,  too,  that  it 
appears  char  from  the  evidence  that  there  were  some  other  lights  which  were  uoi 
reported,  and  it  is  not  to  be  forgotten  that  there  must  in  all  probability  have  been 
some  degree  of  [487]  confusion  on  board  a  vessel  just  Betting  out  upon  her  voy 
with  so  large  a  number  of  passengers. 

It  was  suggested  on  the  part  of  the  Appellant,  that  the  light  of  the  Brigantine 
might  have  been  inefficiently  trimmed  and  gone  out;  but  this  suggestion  is  met  by 
the  evidence  of  Hastings  and  Rudman,  and  of  the  witnesses  who  saw  the  Lighl  from 
the  shore. 

It  was  also  suggested  on  the  part  of  the  Appellant,  that  the  li<_rht  of  the  Brigan- 
tine mighl  have  been  obscured  by  her  sail ;  and  the  Sailing  Masters,  whose  assistanc 
we  have  had  in  this  case,  rather  favoured  that  supposition;  but  this  is  merely  a 
question  of  evidence,  and  it  is  clear  from  the  evidence,  that  the  sails  had  been 
stowed  before  eleven  o'clock,  and  the  light  was  seen  from  the  shore  after  that  time. 
and  that  there  is  no  assignable  cause  for  the  sails  having  obscured  the  light  at  the 
time  of  the  collision,  and  not  having  obscured  it  before.  Even  the  drifting,  if  il 
could  have  produced  this  result,  had  taken  place  before  eleven  o'clock. 

Upon  the  whole,  therefore,  we  feel  hound  to  conclude  that  there  was  :]   lighl   ex 
hibited   on   board   the   Brigantine.   and   in    such   a    position    that    it    must    have   ! 
seen  by  the  st   amer.  if  a  proper  look-out  had  been   kept,  ami  we  agree,  therefore,  in 
opinion  with  the  learned  Judge  of  the  Admiralty  Court  :   but  having  regard  to  the 
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evidence,  we  think  that  the  ease  was  fairly  open  to  doubt,  and  that  there  was  reason- 
able ground  for  the  appeal.  We  shall,  therefore,  humbly  recommend  Her  Majesty 
to  dismiss  this  appeal,  but  without  costs. 

[Mews*  Di-i.  tit.  SHIPPING;  A.  XX.  Collision;  1.  Negligence;  b.  In  particular 
cases;  ii.  Speed;  11.  The  Regulations;  b.  Cases  on  the  Regulations.  S.C.  4 
W.R.  755;  and,  below,  4  W.R.  504;  Swab.  88.  See  Merchant  Shipping  Act 
IS'.)  1.  s.  419  (4).] 


[488]  /"  re  Caudwell's  Patent*   [Dec.  1,  1856]. 

A  Patentee  agreed,  by  deed,  with  a  Public  company  to  grant  them  exclusive 
licence  to  use  his  patented  machine,  and  also  covenanted  with  them  to  obtain, 
at  the  expiration  of  the  term,  a  renewal  of  the  Patent  for  the  same  purpose. 
Under  this  deed  the  Company  alone  used  the  Patent.  An  application  by  the 
Patentee  for  a  prolongation  refused,  on  the  ground  that  the  agreement  was 
contrary  to  public  policy,  and  repugnant  to  the  provisions  of  the  Statute, 
5th  and  6th  Will.  IV.,  c.  83,  relating  to  prolongation  of  Letters  Patent. 

In  this  petition,  Cardwell,  the  Patentee,  applied  for  a  prolongation  of  the  term 
of  Letters  Patent,  dated  the  15th  of  December,  1842,  which  had  been  granted  to  him 
for  an  invention  described  as  "  Improvements  in  the  construction  of  presses  for 
compression  of  cotton  and  other  articles."  The  petition  alleged  the  great  public 
advantage  of  the  invention  in  facilitating  the  preparation  of  cotton  obtained  from 
India  for  manufacturing  purposes,  and  the  want  of  adequate  remuneration  for 
such  invention.  The  Petitioner  was  examined,  and  from  his  evidence  it  appeared 
that  a  Company  called  "  The  Colaba  Press  Company  "  at  Bombay,  consisting  of  a 
large  number  of  shareholders,  with  a  capital  of  £50,000,  had  exclusively  worked 
the  patent  presses,  and  of  which  Company  the  Petitioner  had  been  a  shareholder, 
and  had  received  dividends  from  the  profits  made  by  the  Company.  He  had  alsc 
received  a  royalty  from  the  Company  upon  each  bale  of  cotton  compressed  by  his 
patent  press.  An  agreement  between  the  Petitioner  and  the  Colaba  Press  Com- 
pany, dated  the  13th  of  September,  1851,  was  put  in  evidence,  which  contained  the 
following  clauses:- — "  The  said  Thomas  Cardwell  doth  hereby  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  covenant,  promise  and  agree  with  and  to  the 
several  persons,  parties  hereto  of  the  [489]  first  part,  their  executors,  adminis- 
trators, and  assigns,  that  he  the  said  Thomas  Cardwell,  his  executors,  adminis- 
trators, or  assigns,  shall  not,  nor  will,  at  any  time  or  times  hereafter  during  the 
continuance  of  these  presents,  grant  any  other  license  or  licences  than  the  license 
so  granted  to  the  said  Colaba  Press  Company  as  aforesaid,  or  otherwise  permit  or 
suffer  any  person  or  persons  whomsoever  other  than  the  said  Colaba  Press  Company 
to  make  or  put  in  practice  the  said  invention  within  fifty  miles  of  the  sea  coast  of 
Western  India,  between  the  latitude  of  11  and  2i  degrees  north  latitude.  And 
further,  that  at  the  determination  or  expiration  of  the  said  Letters  Patent,  under 
which  the  said  Thomas  Cardwell  now  has  the  sole  privilege  of  using  and  licensing 
the  said  invention,  he  the  said  Thomas  Cardwell,  his  executors,  administrators,  or 
assigns,  shall  and  will,  if  requested  so  to  do  in  writing,  under  the  hands  of  the  Chair- 
man and  Directors  of  the  said  Colaba  Press  Company,  use  his  and  their  interest,  to 
obtain  a  renewal  of  the  said  Letters  Patent  in  respect  of  the  said  invention  for  a 
further  period,  and  in  case  of  obtaining  a  renewal  thereof,  shall  and  will  observe 
and  fulfil  the  covenants  herein  contained  on  his  part  during  the  period  of  such 
renewed  Letters  Patent."      There  was  no  opposition. 

Mr.  Webster  supported  the  petition;  and  The  Attorney-General  (Sir  Richard 
Bethell)  appeared  for  the  Crown. 

*  Present:  The  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Rbdit  Hon  Sir 
Edward  Ryan,  the  Right  Hon.  The  Lord  Justice  Turner,  and  the  Right  Hon  Sir 
John  Patteson. 

576 


REG.  V.  HILDEBRANDT — ALINE  AND  FANNY  (THE)  [1856]      X  MOORE,  490 

The  Right  Hon.  The  Lord  Justice  Knight  Bruce.—  Considering  thai  the  pi 
application  is  substantially  rather  the  application  of  other  persons  than  [490]  of  the 
Petitioner  :  considering  also  t  he  great  advantages  the  Colaba  Press  ( lompany  app< 
to  have  derived  from  this  Patent,  and  that,  though  originally  granted  to  the 
Petitioner,  if  there  l>e  a  renewal,  the  Company  will  probably  take  substantially  more 
interest  in  the  Patent  than  Cardwell  himself;  their  Lordships  doubt  very  much,  to 
say  the  least,  whether,  independently  of  the  particular  circumsf  o  which  I  am 

about  to  advert,  there  would  be  any  case  for  extending  the  period  of  the  presenl 
privilege.  There  are.  however,  certain  clauses  in  the  agreement  of  the  13th  of 
September,  L851,  between  the  Petitioner  and  the  Colaba  Press  Company,  which  the 
Petitioner  has  produced  in  evidence,  which  appear  to  their  Lordships  so  decisive  of 
the  question,  that  they  do  not  find  it  necessary  tu  say  mure  upon  the  point  which  I 
have  previously  alluded  to.  The  agreement  contains  this  clause. — [His  Lordship 
read  the  clauses,  anU  .  p.  I  38,  and  proceeded.  |—  Such  provisions  appear  so  manifestly 
to  interfere  with  the  public  interest,  and  so  much  at  variance  with  the  spirit  of  the 
law  under  which  the  Petitioner  is  permitted  to  come  here,  that  their  Lordships  rest 
their  decision  upon  this  portion  of  the  Petitioner's  case,  without  giving  any  decisive 
or  conclusive  opinion  upon  the  other  part  :  however  much  they  are  inclined  to  think 
that  such  other  part  of  the  case  fails  the  Petitioner  in  his  application,  and  notwith- 
standing that  there  is  no  opposition,  and  the  Crown  does  m.i  object,  their  Lordships 
consider  it  their  duty  to  refuse  the  application. 

[As  to  delav  in  bringing  patent  into  use.  i-i.  Pieper's  Patent,  1895,  12  R.P.C.  292; 
1Mb  ear's  Patent,  L896,  13  R.P.C.  203  ;  Henderson's  Patent,  1901,  18  R.P.C.  149. 

As  to  extension  generally,  see  s.  25  of  the  Patents  Act,  1883  (46  and  17  Vict., 
c.  57),  and  Privy  Council  Rules,  1897  (Stat.  R.  and  0.,  ISO'.),  p.  1837).] 


[491]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

n„r  SOVEREIGN  LADY  the  QUEEN,  and  FRANCIS  HART  DYKE,  Her  Majesty's 
Procurator-General,— Appellants :  JOHANN  PETER  HILDEBRANDT,— Be 
ipondent  *  [July  9,  10,  18( 

The  ■"  Aline  and  Fan.vy." 

Rule  as  to  the  admission  of  further  proof  by  the  Captors  [10  .Moo.  P.C.  497]. 

i>y  the  law  of  Prize,  the  evidence,  whether  to  acquit  or  condemn  the  ship.  must,  in 
the  first  instance,  come  from  the  ship's  papers  and  the  primary  depositions 
of  the  master  and  crew:  and  the  captors  are  not,  except  under  circumstances 
of  suspicion  arising  from  the  primary  evidence,  entitled  to  adduce  any 
intrinsic  evidence  in  opposition  [10  Moo.  P.C.  -197].    ■ 

In  a  case  where  do  suspicion  of  an  intention  to  break  a  blockade  appeared 
from  the  ship's  papers,  or  the  primary  depositions,  the  Judicial  Committee 
(affirming  the  interlocutory  decree  of  the  Admiralty  Court)  refused  the 
admission  of  further  proof  by  the  captors  to  contradict  the  deposit  inns  with 
respect  to  the  place  of  capture. 

The  principle  laid  down  in  the  Ostet  (9  .Moure's  P.C.  Cases.  L57),  that  a  claimant 
upon  restitution  of  the  ship  is  entitled  to  costs  and  damages  from  the 
Captors,  only  in  circumstances  where  the  ship  was  in  no  fault,  and  was  not 
by  any  act  of  her  own,  voluntarily  or  involuntarily,  open  to  any  fair  ground 
of  suspicion,  approved. 

A  neutral  vessel  was  seized  for  breach  of  blockade.  She  was  chartered  for  a 
voyage  from  (Jmea  to  the  neutral  port  of  Eaparanda  in  Sweden,  at  the  head 

*  Present :  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward 
Kvan,  the  Right  Hon.  Sir  John  Patteson,  the  Right  Hon.  Sir  John  Dodson,  and  the 
Right  Hon.  Sir  WiUiam  II.  Maule. 
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of  the  Gulf  of  Bothnia,  and  had  come  across  the  Gulf  of  Bothnia  from  the 
Swedish  towards  the  Finland  coast,  but  not  in  a  straight  course  from 
the  neutral  port  she  started  from  to  the  neutral  port  she  was  bound  to; 
and  when  descried  and  followed  by  Her  Majesty's  ships  did  not  slacken 
sail,  but  pursued  her  course  till  brought-to  by  a  shot  from  the  Captors.  Held, 
to  be  such  an  appearance  of  an  intention  to  commit  a  breach  of  the  blockade 
as  to  warrant  the  suspicion  of  the  Captors,  and  to  entitle  the  Claimants  upon 
restoration  to  a  decree  of  simple  restitution  only,  without  costs  and  damages 
[10  Moo.  P.C.  501]. 

The  appeal  in  this  case  was  brought  from  an  interlocutory  decree,  refusing  to 
allow  the  Captors  to  bring  [492]  in  further  proof,  and  rejecting  a  statement  and 
report  made  by  two  of  the  officers  on  board  the  Captors'  ship  in  opposition  to  the 
depositions  made  by  the  Claimant,  the  Master,  and  Crew,  as  to  the  place  of  capture, 
and  decreeing  simple  restitution  of  the  ship,  without  costs  and  damages  (see  case, 
num.  The  Aline  and  Fanny,  1  Spink's  Adm.  Prize  cases,  322). 

The  facts  were  these  :  — 

The  Aline  and  Fanny,  a  neutral  ship  under  Lubeck  colours,  sailed  from  Lubeck 
on  the  24th  of  October,  1855,  with  a  general  cargo,  bound,  according  to  the  ship's 
papers  found  on  board,  to  Haparanda,  in  Sweden,  and  while  in  the  prosecution  of 
such  voyage  was  captured  on  the  14th  of  November,  1855,  by  Her  Majesty's  ships, 
the  Tartar  and  Dragon,  for  a  breach  of  the  blockade  of  Jacobstadt,  which,  with  other 
Russian -ports  in  the  Gulf  of  Bothnia,  had  been  blockaded  from  the  12th  of  June 
previous. 

A  claim  was  made  by  the  Respondent,  the  master,  on  behalf  of  the  owners,  citizens 
of  Lubeck.  The  bills  of  lading,  and  papers  found  on  board,  showed  that  the  vessel 
was  destined  for  Haparanda  ;  and  in  the  depositions  the  master  stated  her  destina- 
tion to  be  that  port,  and  that  the  ship  was  captured  between  the  63rd  and  64th 
degrees  north  latitude,  about  twenty  English  miles  from  the  land,  and  just  within 
sight  of  the  coast  of  Finland  ;  that  the  ship's  company  first  saw  the  Tartar  at  about 
sixteen  miles  distant,  [493]  but  that  the  ship  had  continued  her  course  without 
lessening  or  increasing  sail ;  and  the  master  denied  that  any  attempt  was  made  to 
break  the  blockade,  or  to  enter  a  Russian  port. 

The  Captors  prayed  for  leave  to  bring  in,  as  further  proof,  a  certificate,  or 
statement,  by  the  officers  on  board  the  Dragon  ;  that  they  were  on  board  the  Dragon, 
then  at  anchor  inside  the  Island  of  Masker,  off  tlhe  town  of  Jacobstadt,  and  saw 
the  Aline  and  Fanny  apparently  running  for  the  anchorage  off  Jacobstadt,  about 
three  or  four  miles  off;  that  there  was  an  opening  at  the  point  of  the  Island  of 
Maskar,  which  gave  a  full  view  to  the  Aline  and  Fanny  of  the  Tartar  and  Dragon  at 
the  anchorage;  that  the  Aline  and  Fanny  then  set  her  boom-mainsail  and  hauled 
out  on  the  port  tack ;  that  she  was  kept  in  view  until  she  was  captured  by  the  Tartar, 
about  seven  miles  N.N.W.  of  Jacobstadt ;  and  that  the  Aline  and-  Fanny  did  not 
slacken  sail  until  she  was  brought  to  by  a  shot  of  the  Tartar,  after  a  chase  of  two 
hours. 

The  Judge  (The  Right  Hon.  Dr.  Lushington),  by  his  interlocutory  decree,  rejected 
the  prayer  of  the  Captors  for  the  admission  of  the  further  proof ;  and  decreed  simple 
restitution  of  the  ship  and  cargo,  without  costs  and  damages,  as  he  was  of  opinion 
that  the  place  of  capture,  as  originally  described  by  the  Master  himself,  proved 
that  the  seizure  and  detention  were  not  without  justifiable  cause.  He  was  further  of 
opinion  that  although  cases  might  occur  where  the  captors'  evidence  as  to  the  place 
of  capture  might  be  received,  it  was  not  receivable  in  the  present  case,  as  no  serious 
doubt  arose  on  the  primary  evidence,  the  depositions,  and  ship's  papers,  that  the  ship 
was  taken  for  a  breach  of  blockade  twenty  miles  from  the  coast  of  Finland. 

[494]  Against  this  decree  the  present  appeal  was  prosecuted  by  the  Captors, 
to  which  the  Claimant  adhered,  insisting  that  the  Judge  ought  to  have  decreed  the 
ship  and  cargo  to  have  been  restored,  with  costs  and  damages. 

The  Queen's  Advocate  (Sir  John  Harding),  and  Dr.  Deane,  for  the  Appellants. — 
This  case  involves  an  important  question  in  Prize  Law.  If  the  principle  laid  down 
in  the  judgment  of  the  Court  below,  that  where  there  is  no  doubt  from  the  deposi- 
tions of  the  Master  and  Crew  the  Captors'  evidence  cannot  be  received,  but  that  in 
special  cases  in  which  there  may  be  doubt  it  may  be  proper  to  admit  further  proof, 
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be  maintained,  in  future  blockade  will  be  but  an  empty  ceremony.  What  is  to  be 
done  when  a  claimant's  case  may  be  prima  /</cie  quite  consistent,  but  where  it  is, 
nevertheless,  deliberately  and  knowingly  false?  Nothing  can  be  easier  than  to  have 
the  ship's  papers  correct  for  a  legal  destination.  Surely,  the  Captors  in  a  ease-  like 
the  present,  when  they  offer  to  give  distinct  and  material  evidence  in  total  contra- 
diction of  tbat  of  the  primary  depositions  of  the  Master  and  Crew  as  to  the  place  of 
the  capture,  namely,  that  the  seizure  was  twenty  miles  from  the  enemy's  coast,  ou 
not  to  have  been  excluded  from  giving  evidence.  The  relevancy  of  such  evidenci 
cannot  be  doubted,  for  the  ship,  according  to  the  Claimant's  own  evidence,  was 
nearer  the  coast  of  Finland  than  was  necessary,  if  in  the  honest  prosecution  of  her 
voyage  to  Haparanda.  There  is  no  inflexible  rule  to  exclude  such  evidence.  Story 
'  On  Prize  Courts"  (Edit,  by  Pratt),  pp.  23,  26,  is  an  illustration  that  the  Captors' 
evidence  may  [495]  be  admitted,  as  in  the  eases  of  The  Maria  (1  Rob.  340),  The 
SaraJi  (3  Rob.  330),  The  Der  Fried?  (not  reported;  cited  in  Court  below  from  Dr. 
Burnaby's  MS.  See  1  Spink's  Prize  Cases,  p.  330),  The  Haabet  (6  Rob.  54),  The 
Qheiktigheii  (6  Rob.  58,  note),  The  Charlotte  Christine  (6  Rob.  101),  The  Cute 
Erwarttmg  (6  Rob.  182),  The  Rapid  (in  1810  ;  not  reported).  The  Sally  (1  Gall.  Amr. 
Rep.  401),  The  Bothnia  and  Jahnstof  (2  Wheaton,  169).  The  learned  Judge  of  the 
Court  below  relied  upon  the  case  of  The  Haabet,  but  that  case  is  qualified  by  The 
Romeo  (6  Rob.  351).  Although  the  admission  of  further  proof  might  not  lead  to  the 
condemnation  of  the  vessel,  yet  it  would  justify  the  Captors  in  her  seizure.  The  east 
of  The  Ostsee  (9  Moore's  P.C.  Cases,  157)  has  introduced  a  new  and  material  altera- 
tion in  respect  to  costs  and  damages.  If  the  Court  below  thought  there  was  no 
suspicion,  why  did  it  not  condemn  the  Captors  in  costs  and  damages?  The  Claimant . 
however,  has  adhered  to  the  appeal,  and  prays  for  costs  and  damages,  which  ought 
never  to  be  given  without  allowing  the  Captors  to  show  that  the  whole  of  the  deposi- 
tions of  the  Master  and  Crew  were  false. 

Dr.  Addams,  for  the  Respondent. — This  ship  was  seized  whilst  in  the  prosecution 
of  her  voyage  between  two  neutral  ports,  without  any  ground  to  justify  her  capture. 
The  bills  of  lading  and  documents  found  on  board  proved  that  the  destination  of  the 
ship  was  Haparanda,  in  Sweden,  as  the  Master  deposed.  The  case  is  one  removed 
[496]  from  all  possible  doubt  or  suspicion,  which  alone  could  necessitate  further 
proof.  The  Maria  (1  Spink's  Prize  Cases,  321).  The  authorities  relied  upon  by  the 
Appellants  have  no  direct  bearing  upon  this  case,  for  there  is  no  reason  to  doubl 
that  the  .Master  has  not  deposed  to  the  truth.  He  was  in  ignorance  of  any  technical 
rule  excluding  the  Captors'  evidence.  If,  then,  the  judgment  of  the  Court  below  was 
correct  in  restoring  the  ship  and  cargo,  the  restoration  ought  to  have  been  with  costs 
and  damages,  as  in  the  case  of  The  Fortuna  (1  Spink's  Prize  Cases,  307),  which 
decision  was  founded  upon  The  Ostsee  (9  Moore's  P.C.  Cases,  157);  the  rule  there 
laid  down  being,  that  if  no  probable  cause  appears  from  the  ship's  papers  and  deposi- 
tions, the  claimant  is  entitled  to  restitution  with  cost-  and  damages,  and  not  to  a 
decree  for  simple  restitution  only.  So  far  I  submit  the  judgment  of  the  Court  below 
is  erroneous. 

Judgment  was  reserved  and  now  (16th  July,  1856)  delivered  by 

The  Right  Hon.  T.  Pemberton  Leigh. — In  this  case  an  interlocutory  decree  was 
pronounced  by  the  Judge  of  the  Court  of  Admiralty,  on  the  30th  of  January.  1>.V.. 
refusing  to  allow  the  Captors  to  bring  in  further  proof  as  prayed  on  their  behalf. 
and  decreeing  the  simple  restitution  of  the  vessel  and  cargo,  without  costs  ami 
damages.  Against  this  sentence  the  Captors  have  appealed,  on  the  ground  that  the 
Court  ought  to  have  admitted  evidence  on  their  part  The  Claimant  has  presented 
a  separate  petition  of  appeal,  on  the  ground  that  costs  and  damages  ought  to  have 
been  awarded  to  him. 

[497]  With  respect  to  the  admission  of  evidence  on  the  part  of  the  Captors,  the 
rule  of  the  Prize  Courts  in  this  country  appears  to  us  to  be  accurately  stated  by 
Story,  "  On  Prize  Courts  "  (Pratt's  Edit.),  referred  to  in  the  argument.  At  page  18, 
he  says: — "  By  the  law  of  Prize,  the  evidence  to  acquit  or  condemn  must,  in  the  first 
instance,  come  from  the  papers  and  crew  of  the  captured  vessel.  The  Captors  are 
not,  unless  under  peculiar  circumstances,  entitled  to  adduce  any  extrinsic  testimony." 

At  page  24,  he  observes: — "The  Court  is  in  no  case  concluded  by  the  original 
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evidence,  but  may  order  further  proof  on  a  doubt  arising  from  any  source  or  quarter  ; 
and  it  will  sometimes  direct  it  where  suspicion  is  produced  by  extrinsic  evidence.  But 
this  is  rarely  done  unless  there  be  something  in  the  original  evidence  which  lays  a 
suggestion  for  prosecuting  the  inquiry  farther ;  and  when  the  case  is  perfectly  clear, 
and  not  liable  to  any  just  suspicion,  the  disposition  of  the  Court  leans  strongly 
against  the  introduction  of  extraneous  matter,  and  against  permitting  the  Captors 
to  enter  upon  farther  inquiry." 

The  first  question  is,  whether  the  circumstances  of  this  case  were  such  as  to 
require  or  to  justify  a  departure  from  the  general  rule  of  acquitting  or  condemning 
the  ship  and  cargo  on  evidence  furnished  by  the  ship's  papers  and  the  depositions  of 
the  crew. 

Now,  in  the  depositions  of  the  Master  and  the  two  other  witnesses  who  were 
examined,  it  is  stated  that  the  ship  belonged  to  owners  at  the  neutral  port  of  Lubeck  ; 
that  she  was  chartered  for  a  voyage  to  the  neutral  port  of  Haparanda,  in  Sweden  (at 
the  head  of  the  Gulf  of  Bothnia)  ;  that  she  sailed  from  Lubeck  on  the  24th  of  October, 
1855,  with  a  general  cargo,  con-[498]-signed  by  various  merchants  at  Lubeck  to  their 
several  correspondents  at  Haparanda;  and  that  in  the  regular  course  of  her  voyage 
up  the  Gulf  of  Bothnia,  she  was  captured  on  the  14th  of  November,  1855,  by  Her 
Majesty's  ships  Tartar  and  Dragon,  for  an  alleged  breach  of  the  blockade  of  the  coast 
of  Finland.  It  is  positively  denied  that  there  had  been  any  attempt  or  any  intention 
to  break  blockade  or  to  enter  any  Russian  port. 

As  far  as  regards  the  ownership  of  the  ship  and  cargo,  the  port  from  which 
she  had  sailed,  and  the  port  to  which  she  was  destined,  and  the  parties  to  whom 
the  cargo  was  consigned,  the  statement  of  the  Master  and  the  other  witnesses  was 
entirely  confirmed  by  the  ship's  papers,  which  were  all  perfectly  regular. 

There  was  nothing  in  the  story  told  by  the  Master  in  itself  improbable  or  incon- 
sistent with  any  facts  of  public  notoriety;  but  with  respect  to  the  ship's  course,  and 
the  fact  of  her  having  been  captured  in  the  regular  prosecution  of  her  voyage  to 
Harparanda,  it  was  urged  by  the  Captors  that  the  place  in  which  she  was  captured 
showed  that  the  account  given  could  not  be  true  ;  for  that,  according  to  the  Claimant's 
own  statement,  she  was  nearer  to  the  coast  of  Finland,  at  the  time  when  she  was 
captured,  than  she  ought  to  have  been  in  the  honest  prosecution  of  her  voyage ;  and 
they  proposed  to  prove  that  while  they  were  at  anchor  off  the  town  of  Jacobstadt,  on 
the  coast  of  Finland,  on  the  morning  of  the  14th  of  November,  1855,  and  at  about 
half-past  8  o'clock,  a.m.,  they  saw  the  schooner  apparently  running  for  the  anchorage 
of  Jacobstadt,  about  three  or  four  miles  off,  and  that  on  coming  within  view  of  Her 
Majesty's  ships  Tartar  and  Dragon  she  set  her  boom-sail,  and  hauled  out  [499]  on 
the  port  tack;  and  that  she  was  detained  by  Her  Majesty's  ship  Tartar,  about  seven 
miles  N.N.W.  of  Jacobstadt. 

Now,  with  respect  to  the  approach  to  the  coast  of  Finland,  the  account  given  by 
the  Master  is,  that  the  ship  had  gone  into  the  port  of  Umea,  which  is  a  port  on  the 
Swedish  coast,  nearly  opposite  to  the  port  of  Jacobstadt,  on  the  coast  of  Finland ; 
that  she  left  Umea  on  the  13th  of  November,  and  was  captured  on  the  14th,  about 
twenty  miles  from  land  (which  clearly  means  the  land  of  the  coast  of  Finland).  He 
says  he  first  saw  the  Tartar  about  half-past  8  o'clock  in  the  morning,  at  the  distance 
of  about  sixteen  miles ;  that  he  did  not  change  his  course,  but  was  pursued,  and  at 
11  o'clock  was  brought-to,  by  a  shot  fired  by  the  Tartar.  It  does  not  distinctly  appear 
how  near  the  ship  had  approached  to  the  coast  of  Finland,  but  the  state  of  the  wind 
and  of  the  currents,  and  the  nature  of  the  channels,  might  make  it  necessary  or 
advisable  for  this  ship,  without  any  evil  intention,  to  keep  to  the  Russian  side  of  the 
Gulf  of  Bothnia,  or,  at  all  events,  in  tacking  to  approach  nearer  to  the  coast  of 
Finland  than  would  appear  to  be  necessary  by  a  mere  reference  to  a  direct  course 
from  Umea  to  Haparanda  as  appearing  upon  a  chart.  There  was  no  such  suspicion, 
therefore,  arising  from  her  being  found  so  near  the  blockaded  coast  as  could 
throw  reasonable  doubt  upon  the  truth  of  the  statement  contained  in  the  depositions, 
and  confirmed  by  the  ship's  papers.  We  think  that  the  learned  Judge  exercised  a 
perfectly  sound  discretion  in  restoring  the  ship  upon  the  evidence  before  him,  and 
rejecting  any  evidence  of  the  Captors. 

We  may  observe  that  the  evidence  tendered  by  the  [500]  Captors  would  not  have 
materially  altered  the  case.     The  ship  might  have  appeared  to  them  to  be  steering 

580 


DOK  D.   DEVINE  V.   WILSON  [1855]  X  MOORE,  501 

for  the  anchorage  of  Jacobstadt,  and  might  have  appeared  to  them  to  htave  changed 
her  course,  in  consequence  of  Beeing  Her  Majesty's  ships  of  war ;  bul  the  impressions 
produced  upon  their  minds  by  these  appearances  cannot  prevail  againsl  the  positive 
statements  of  the  Master  and  Crew,  and  the  strong  evidence  from  the  ship's  papi 
As  to  the  precise  distance  from  the  coasl  < > f  the  place  of  capture,  do  great  certainty, 
from  the  nature  of  the  case,  is  possible;  and  whether  the  actual  capture  took  place 
twenty  miles  or  seven  miles  from  the  shore,  or,  as  is  probable,  at  some  intermediate 
distance,   is  not   very  import  ant . 

Hut  then  it   is  said  by  the  Claimant  that  the  ship  being  restored,  costs  or  dam 
ought  to  have  been  awarded  to  the  Claimants,  on  the  authority  of  the  decision  of 
the  Judicial  Committee  in  the  case  of  Tht  Ostsee.     (9  Moore's  P.O.  Cases,  L50.)     This 

must  depend  upon  the  question  whether  this  ship  has  brought  herself  within  the  class 
within  which  The  Ostsee,  in  the  opinion  of  the  Judges  who  decided  that  ci 
clearly  brought  -  -that  is  to  say.  in  the  language  there  used,  of  a  capture.  "  where  not 
only  the  ship   was  in   no  fault,  but   she  is  not   by  any  act   of  her  own.  voluntary  or 
involuntary,  open  to  any  fair  ground  of  suspicion."     (!)  Moore's  P. C  Cases,  157.) 

It  has  been  suggested  at  I  he  Bar  that  a  decision  which  proceeded  expressly  on  this 
ground  has  in  some  measure  altered  the  practice  of  the  Admiralty  Court.  If  that 
he  so.  ii  should  seem  thai  such  alteration  can  only  have  occurred  because  the  practice 
itself  had  insensibly  deviated  from  the  principles  by  which  it  professed  to  be 
governed. 

[501]  Hut  however  that  may  lie.  this  case  does  not  fall  within  the  principles  of  that 
decision.  Here  there  were  appearances  created  by  the  act  of  the  ship  herself,  which 
might  justly  e  cite  suspicion.  She  had  come  across  the  Gulf  of  Bothnia,  at  a  point 
where,  as  we  understand,  the  Gulf  is  between  fifty  and  sixty  miles  broad,  from  the 
Swedish  towards  the  Finland  coast  :  she  was  not  in  the  straight  course  from  Cmea 
to  Haparanda.  When  she  was  descried  and  followed  by  Her  Majesty's  ships  then 
lying  off  the  port  of  Jacobstadt,  she  did  not  slacken  sail,  but  pursued  her  course,  till 
she  was  brought-to  by  a  shot  from  The  Tartar,  after  what  seems  to  have  been  a  chase 
of  above  two  hours.  Surely  these  circumstances  were  abundantly  sufficient  to 
excite  the  just  suspicion  of  the  Captors  as  to  the  character  and  purpose  of  this 
vessel,  and  to  afford  probable  cause  for  capture,  though  those  suspicions  have  been 
ived  by  the  investigation  which  has  taken  place  in  the  Admiralty  Court. 

We  are,  therefore,  of  opinion,  that  the  learned  Judge  was  perfectly  right  upon 
both  points,  and  we  shall  humbly  report  to  Her  Majesty  our  opinion  that  both  appeals 
oughl  to  be  dismissed  with  costs. 

With  reference  to  an  observation  which  we  find  in  the  judgment,  it  maybe  proper 
to  remark  that  there  does  not  appear  to  us  to  be  anything  ill  the  decision  of  Tht 
Ostsee  [9  Moo.  P.C.  157],  which  ought  at  all  to  affect  the  exercise  of  the  discretion  of 
the  Court  in  directing,  or  refusing  to  direct,  further  proof.  Whatever  the  law  upon 
that  subject  was  before  thai  decision  was  pronounced,  such,  in  our  opinion,  it  still 
remains. 

[Mews'  Dig.  tit.  WAB  ;  3.  Prize  of  War:  a.  Eights  as  to.  *A".  below  2  Jur.  N.S.  143  ;  4 
W.R.  321.  As  to  Admiralty  jurisdiction  of  Privy  Council,  see  note  to  Tht  Ostsee, 
i  355,  9  Moo.  P.C.  184.] 


[502]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES. 

DOE,  on  the  several  demises  of  DEVINE  and   another.-    Appellants;  FELIX 
WILSON  and  Others-    Respondents*  [July  23,  24,  and  25,    1855]. 

Grants  of  Crown  lands  made  by  the  Lieutenant-Governor  of  New  South  Wales, 

*  Present:   The  Right    Hon.  T.   Pemberton  Leigh,  the   Right    Hon.  Sir  Edward 
Ryan,  the  Right  Hon.  Sir  John  Dodson,  and  the  Right  Hon.  Sir  John  Patteson. 
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in  1794  and  1799,  though  imperfectly  described,  and  impeached  as  void  for 
uncertainty,  upheld  ;  possession  having  been  had  by  the  grantee  for  more  than 
thirty  years,  of  lands  answering  the  description  in  the  grant,  and  quit-rents 
paid'in  respect  thereof  by  the  grantee  and  his  successors  to  the  Crown  [10  Moo. 
P.C.  526,  527]. 

Handwriting  of  a  deceased  witness,  made  at  the  time  of  his  examination  by 
Commissioners,  but  not  returned  with  the  depositions,  is  sufficiently  in  evi- 
dence to  admit  of  being  produced  in  Court  for  the  purpose  of  comparison  with 
his  signature  to  a  deed  the  genuineness  of  which  is  impeached  [10  Moo.  P.C. 
530]. 

The  onus  of  proving  the  genuineness  of  a  witness  to  a  deed  in  a  civil  suit  lies  on 
the  party  setting  up  the  deed,  not  on  the  party  impeaching  it,  as  in  a  criminal 
proceeding ;  and  it  is  a  misdirection  in  a  Judge  to  tell  the  jury  in  a  civil  suit, 
that  under  such  circumstances  they  must  try  the  question  as  to  whether  the 
deed  was  forged  or  not,  in  the  same  manner  as  if  the  Defendant  was  on  his  trial 
for  forgery.  Such  misdirection  will  entitle  the  Plaintiff  to  a  new  trial  [10 
Moo.  P.C.  531]. 

A  witness  to  a  deed  being  dead,  his  daughter,  who  was  called  at  the  trial  to  prove 
his  handwriting,  deposed  that  the  signature  to  the  deed  was  not  her  father's 
handwriting,  and  in  her  examination  spoke  of  a  letter  which  she  had  with  her, 
from  her  father  to  her  mother,  which  letter,  at  the  request  of  the  Judge,  she 
produced  in  Court,  and  the  Judge  handed  it  to  the  jury  to  compare  with  the 
witness's  alleged  signature  to  the  deed  :  Held,  that  as  the  letter  was  not  in  any 
way  in  evidence  in  the  cause  it  ought  not  to  have  been  handed  to  the  jury  [10 
Moo.  P.C.  530]. 

This  was  an  appeal  from  the  judgment  of  the  Supreme  Court  of  New  South 
Wales,  refusing  a  motion  made  on  behalf  of  the  Appellant,  as  lessor  of  the  Plaintiff, 
in  an  action  of  ejectment,  to  set  [503]  aside  the  verdict  found,  on  the  trial  of  the 
action,  for  the  Respondents,  as  Defendants,  and  for  a  new  trial. 

The  action  was  brought  to  recover  a  tract  of  land,  comprising  210  acres,  situate 
in  New  Town,  in  the  parish  of  Petersham,  in  the  county  of  Cumberland,  in  New 
South  Wales.  There  were  two  demises  in  the  pleadings,  one  by  Edward  Devine,  the 
other  by  John  Devine.  The  trial,  however,  turned  upon  that  of  John  Devine  alone. 
John  Devine  claimed  as  heir-at-law  of  one  Nicholas  Devine,  who  came  to  New  South 
Wales  in  the  year  1788,  and  was  resident  there  until  his  death,  in  1830,  and  whom 
the  Appellant  alleged  died  seised  of  the  land  in  dispute. 

At  the  trial  in  the  Supreme  Court  of  New  South  Wales,  before  Sir  Alfred  Stephen, 
the  Chief  Justice,  and  a  special  jury,  the  Plaintiff  gave  in  evidence  two  grants  from  the 
Crown,  made  by  former  Governors  of  New  South  Wales,  the  first  dated  the  8th  of 
January,  1794,  which  grant,  after  reciting  that  full  power  was  vested  in  the 
Lieutenant-Governor  for  the  time  being,  to  grant  lands  in  New  South  Wales,  by  in- 
structions under  the  Sign  manual,  proceeded  in  these  terms: — "In  pursuance  of 
the  power  and  authority  vested  in  me,  I  do,  by  these  presents,  give  and  grant  unto 
Nicholas  Devine,  his  heirs  and  assigns,  to  have  and  to  hold  for  ever,  120  acres  of 
land,  to  be  known  by  the  name  of  Burrin  Farm,  lying  and  situated  in  the  district 
of  Pulanaming,  and  separated  on  the  north  side  by  a  road  of  200  feet  in  width  from 
the  land  allotted  for  the  maintenance  of  a  schoolmaster  without  the  town  of  Sydney .; 
the  said  120  acres  of  land  to  lie  had  and  held  by  him,  the  said  Nicholas  Devine,  his 
heirs  and  assigns,  free  from  all  fees,  taxes,  quit-rents,  and  other  acknowledgments, 
for  the  space  of  five  years  [504]  from  the  date  of  these  presents,  provided  that  the 
said  Nicholas  Devine,  his  heirs  or  assigns,  shall  reside  within  the  same,  and  proceed 
to  the  improvement  and  cultivation  thereof  (such  timber  as  may  be  growing  and  to 
grow  hereafter  upon  the  said  land,  which  may  be  deemed  fit  for  naval  purposes,  to 
be  reserved  for  the  use  of  the  Crown),  and  paying  an  annual  quit-rent  of  one  shilling 
for  every  fifty  acres  after  the  expiration  of  the  term  or  time  of  five  years  before 
mentioned." 

The  ground  grant  was  dated  the  8th  of  October,  1799.  The  material  part  of  this 
grant  was  as  follows: — "I  do,  by  these  presents,  give  and  grant  unto  Nicholas 
Devine,  his  heirs  and  assigns,  to  have  and  to  hold  for  ever,  ninety  acres  of  land 
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lying  and  situated  in  the  district  of  Bulanaming,  hounded  on  the  south-west  side  by 
Page,  Candells,  Jenkins,  and  Field  Farms,  from  which  it  is  separated  by  a  road  of  sixty 
feet,  and  on  the  south  side  hy  an  allotment  granted  unto  Samuel  Burt.  The  said 
ninety  acres  of  land  to  be  known  by  the  name  of  Burrin,  and  to  he  had  and  held  by 
him,  the  said  Nicholas  Devine,  his  heirs  and  assigns,  free  from  all  fees,  taxes,  quit- 
rents  and  other  acknowledgments  whatever,  for  the  space  of  five  years 
from  the  date  thereof  (such  timber  as  may  he  growing  or  may  grow 
hereafter  upon  the  said  land,  which  may  be  deemed  tit  for  naval  purposes,  to 
be  reserved  for  the  use  of  the  Crown),  and  paying  an  annual  quit-rent  of  two  shillings 
after  the  term  or  time  of  five  years  before  mentioned." 

Evidence  was  given  by  the  Plaint  ill  of  the  continued  possession  of  Nicholas  Devine, 
for  more  than  thirty  years  immediately  before  his  death,  of  a  house  and  a  consider- 
able  quantity  of  land  adjoining,  called  Burrin  Farm,  at  Newtown,  answering  to  the 
grants,  which  was  [505]  formerly  surrounded  hy  an  undefined  extent  of  wild  and 
uncultivated  lands,  uninclosed,  over  which  Devine's  cattle  grazed.  Evidence  was  also 
given  by  the  Plaintiff  to  show  that  Nicholas  Devine  had  cattle  running  on  the  land, 
railed  Burrin  Farm,  for  many  years  before  his  death,  and  that  in  the  year  1822  he  em- 
ployed a  Government  surveyor,  named  Mayne,  to  go  over  the  whole  of  the  land  in  his 
occupation  with  him,  and  mark  his  boundaries,  which  was  accordingly  done,  from  a 
Government  chart,  and  that  the  land  so  surveyed  comprised  about  two  or  three 
hundred  acres.  The  Chief  Justice,  however,  refused  to  receive  evidence  offered  by 
the  Plaintiff  to  show  the  boundaries  of  the  land  occupied  by  Nicholas  Devine,  or  to 
receive  the  deceased  surveyor's  field-books  as  proof  of  what  he  measured.  It  was 
further  proved  hy  the  Plaintiff  that  all  or  most  of  the  Defendants  occupied  land  within 
the  boundaries  marked  in  the  survey  of  1822,  formerly  occupied  hy  Nicholas  Devine. 
The  fact  of  the  heirship  of  the  Plaintiff,  John  Devine,  to  Nicholas  Devine  was  also 
proved. 

A i  the  close  of  the  Plaintiff's  case  the  Defendant's  Counsel  submitted  that  the 
Plaintiff  ought  to  be  nonsuited,  on  the  ground  that  lie  had  not  sufficiently  estab- 
lished his  title,  for  that  the  grants  under  which  he  claimed  were  void  for  uncertainty. 
The  Plaintiff  refused  to  be  nonsuited,  but  consented  that  the  question  should  be 
reserved  for  the  Court.  The  Defendants  then  went  into  their  case.  The  case  of  the 
Defendants  rested  upon  the  title  to  the  above  lands,  which  they  set  up  in  one  Bernard 
Rochford,  a  convict,  alleging  the  same  to  have  been  assigned  to  him  by  Nicholas 
Devine.      To  establish   which    they  produced   certain    documents,   purporting  to  be 

■  is  of  convey-[506]-ance,  dated  respectively  the  27th  of  October,  1827,  from 
Nicholas  Devine  to  Kochford.  Two  of  these  deeds  purported  to  be  a  lease  and  rele 
of  the  lands  in  question,  by  the  descriptions  contained  in  the  above  grants.  The 
oilier  of  the  deeds  purported  to  be  a  lease  for  life  of  the  premises,  bearing  date  the 
following  day,  from  Kochford  to  Nicholas  Devine.  These  deeds  purported  to  be 
signed  and  delivered  by  Nicholas  Devine  and  Rochford ;  the  lease  and  release  in  the 
presence  of  three  witnesses,  Egan,  Murray,  and  Maher,  alias  Dunn,  whose  names  were 
Subscribed  as  witnesses  thereto,  and  the  lease  for  life  by  the  same  witnesses.  The 
Defendants  gave  evidence  of  the  death  of  the  attesting  witnesses,  and  offered  proof 
of  their  handwriting.  The  Defendants  also  gave  in  evidence  a  Will  alleged  to  have 
been  made  by  Nicholas  Devine,  dated  the  8th  of  May,  1830,  which  recited  that  Roch- 
ford held  "  a  deed  of  gift  and  assignment,"  by  the  act  and  deed  of  Nicholas  Devine, 

hut  not  furthei  specifying  what  the  deed  and  gifl  oJ  assigi al  was,  or  to  what  it 

had  reference. 

The  Plaintiff,  in  answer  to  Defendant's  case,  gave  evidence  that  Etochford  was, 
at  the  time  of  making  the  above  deeds,  a  convict  without  remission,  assigned  as 
servant  to  Nicholas  Devine.  and  that  the  several  instruments  relied  on  by  the  De- 
fendants were  Dot  the  deeds  of  Nicholas  Devine,  and  that  his  signature  and  t  hose  of 
the  attesting  witnesses  were  forgeries;  and,  further,  that  al  the  time  of  making  the 
deed  he  was  imbecile  and  non  compos,  and  incapable  of  making  or  executing  a  deed. 
and  that,  consequently,  they  were  fraudulent  and  void,  even  if  genuine.  On  the 
question  of  the  genuineness  of  the  signature  of  Nicholas  Devine  and  the  attesting 
witnesses.  Egan  Murray,  and  [507]  Maher,  alias  Dunn,  the  Plaintiff  produced  a 
deposit  ion  of  Maher.  taken  di    '"  n<   I  8«<    before  his  death,  denying  that  he  had  attested 

any  deed  by  Nicholas  Devine.  and  swearing  thai  his  signature,  as  attesting  witi 
to  the  aforesaid  deeds  of  lease  and  release,  was  a  forgery.     The  Chief  Justice,  not- 
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withstanding  a  protest  from  the  Plaintiff's  Counsel,  directed  certain  papers  contain- 
ing signatures  made  by  Maher,  when  under  examination  as  aforesaid,  to  be  sub- 
mitted to  the  jury  for  the  purpose  of  comparison  with  the  signatures  to  the  aforesaid 
deeds  of  lease  and  release,  in  order  to  decide  whether  his  signature  as  an  attesting 
witness  was  genuine. 

The  Defendants,  in  order  to  prove  the  competency  of  Nicholas  Devine,  and  also  the 
genuineness  of  his  signature  to  the  above-mentioned  deeds,  produced  other  papers 
signed  by  him  in  other  matters  not  in  evidence  in  the  cause.  These  papers  were  in 
like  manner  submitted  by  the  Chief  Justice  to  the  jury,  they  being  per- 
mitted to  form  from  them  an  opinion  as  to  the  genuineness  of  the  sig- 
natures. As  to  Egan's  signature,  evidence  was  given  that  it  was  hardly  possible 
he  could  have  been  on  the  spot  at  the  time  when  he  was  supposed  to  have  affixed  his 
signature  to  these  deeds;  and  his  daughter  denied  the  genuineness  of  his  signature, 
and  on  her  producing  a  letter  received  by  her  mother  from  her  father,  the  Chief 
Justice  submitted  it  also  to  the  jury  for  the  purpose  of  comparison. 

The  Chief  Justice,  in  summing  up,  told  the  jury  that  in  considering  the  question 
of  the  genuineness  of  the  deeds  adduced  by  the  Defendants,  they  were  to  consider 
the  presumption  of  innocence  as  strongly  in  favour  of  Rochford,  as  it  would  be  in  a 
criminal  case  if  he  were  on  his  trial  for  forgery.  He  also  informed  [508]  them  that 
the  fact  of  the  Counsel  for  the  Plaintiff  having  objected  to  a  witness  being  called  to 
contradict  one  of  the  Defendants'  witnesses  was  a  reason  for  disbelieving  that  witness, 
and  finally  he  left  six  questions  to  the  jury,  four  on  the  case  of  the  Plaintiff,  and  two 
on  that  of  the  Defendants — First.  Whether  the  land  in  dispute  was  claimed  in  fact 
by  the  Plaintiff  under  the  two  grants  of  1794  and  1799  respectively.  Second. 
Whether  they  believed  that  those  grants  related  to  the  land  which  was  in  fact  pos- 
sessed  by  the  grantee?  Third.  Whether,  independent  of  these  grants,  they  were 
satisfied  that  Nicholas  Devine  was  in  possession,  claiming  the  fee  of  the  land  in 
dispute  in  this  action?  Fourth.  Whether  the  lessor  of  the  Plaintiff  was  the  heir-at- 
law  of  Nicholas  Devine?  Fifth.  Whether  the  conveyance  in  writing  relied  on  as  a 
conveyance  of  October,  1827,  was  executed  in  fact  by  Nicholas  Devine?  Sixth 
Whether,  at  the  time  when  he  so  executed  it,  he  was  in  a  state  to  know,  and  did  know, 
what  he  was  doing?  The  jury  found  all  these  questions  in  the  affirmative,  and  the 
verdict  was,  by  the  direction  of  the  Chief  Justice,  entered  for  the  Defendants. 

The  Plaintiff  moved  for  a  new  trial,  on  the  following  grounds: — First.  On  the 
several  points  reserved  by  the  Chief  Justice  at  the  trial.  Second.  Because  the  verdict 
was  against  law.  Third.  Because  the  verdict  was  against  evidence  and  the  weight 
of  evidence.  Fourth.  Because  the  Chief  Justice  handed  to  the  jury  certain  paper 
writings  not  being  in  evidence  in  the  cause  on  either  side,  for  the  purpose  of  com- 
parison of  handwriting,  although  this  course  was  strongly  objected  to  by  the  Plain- 
tiff's Counsel,  and  the  paper  writings  were  not  then  tendered  as  evidence  for 
[509]  the  Defendants.  Fifth.  Because  the  Chief  Justice  addressed  one  of  the  Plain- 
tiff's witnesses,  named  Hickman,  after  he  had  given  his  evidence  and  before  he  left 
the  box,  and  told  the  witness  that  he  was  "  a  great  rascal,"  thereby  manifestly  de- 
preciating the  character  of  the  witness,  and  lessening  the  weight,  and  value  of  his 
evidence  in  the  minds  of  the  jury;  and  because  the  Chief  Justice,  in  his  charge  to 
the  jury,  repeated  the  same  observations,  and  thereby  unnecessarily  and  uninten- 
tionally damaged  the  credit  of  the  witness  in  the  opinion  of  the  jury.  Sixth.  Be- 
cause the  Chief  Justice  misdirected  the  jury,  in  telling  them  that  there  was  no 
distinction  whatever  between  the  duties  of  jurors  in  civil  and  criminal  cases,  in 
deciding  on  the  weight  of  evidence,  and  that  the  jury  were  not  to  find  a  verdict  for 
that  party  in  Avhose  favour  the  weight  of  evidence  prevailed ;  but  that  if  they  enter- 
tained any  doubt  as  to  the  forgery  of  the  documents  in  evidence,  they  were  to  give 
Defendants  the  benefit  of  that  doubt,  and  decide  on  the  evidence  just  in  the  same 
way  as  if  Rochford,  through  whom  they  claimed,  was  then  on  his  trial  for  forgery. 
Seventh.  Because  the  Chief  Justice,  in  commenting  on  the  evidence  of  Egan,  a  witness 
for  the  Defendants,  told  the  jury  that  it  was  an  additional  reason  for  disbelieving 
that  witness,  because  the  Counsel  for  the  lessors  of  the  Plaintiff  objected  to  the 
examination  of  a  witness  to  contradict  the  Defendants'  own  witness.  Eighth.  Be- 
cause the  Chief  Justice  did  not  leave  it  as  a  question  for  the  jury  to  decide,  whether 
"  the  deed  of  gift  or  assignment,"  mentioned  in  the  instrument  produced  as  the  Will 
of  Nicholas  Devine,  was  the  deed  of  release  of  the  22nd  of  October,  1827,  or  what 
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other  deed  of  veyance,  bul  assumed  thai  the  [510]  said  deed  of  release  was  and 

could  be  the  only  instrument  referred  to.  Ninth.  Because  Bis  Honour  stated  to  the 
jury  that  the  saint-  observations  he  had  applied  to  the  witness,  Hickman,  were 
equally  applicable  to  the  witness  Maher,  alias  Dunn,  whose  evidence  had  been  taken 
dt  .  thereby  Lessening  the  weight  and  effect   of  the  Baid   Maher's,   alias 

Dunn's,  evidence  in  the  mind.-  o  less  irs  of  the  Plain- 

tiff were  taken  by  surprise  al  the  trial  by  the  productiou  of  various  deeds,  vouchers, 
receipts,  and  other  papers  pu1  in  by  the  Defendants,  with  the  signature  "  N.  Devine  " 
and  other  signatures,  all  purporting  to  be  genuine  signatures;  and  which  neither 
the  lessors  of  the  Plaintiff,  nor  their  Attorney  or  Counsel,  bad  any  opportunity  of 
inspecting  or  examining,  or  of  producing  to  witnesses,  in  order  to  disprove  the 
genuineness  thereof,  prior  to  the  commencement  of  the  trial.  Eleventh.  Because 
the  Chief  Justice  did  ool  instrucl  the  jury  thai  inasmuch  as  Rochford  was  proved 
to  be  a  oonvi  >nder,  serving  under  a  sentence  of  transportation  for  life,  he 

was  civilly  dead,  and  could  not  take,  hold,  or  convey  real  property. 

<)n  the  motion  being  made,  the  Court  required  the  l'laim  nsel  to  confine 

himself,  in  the  firsl  instance,  to  the  question  of  the  invalidity  of  the  title  adduced 
by  the  Plaintiff,  inasmuch  as.  even  it'  there  had  been  oo  valid  conveyance  to  Rochford, 
yet  it  was  clear  that  the  Plaintiff  could  not  recover,  unless  the  evidence  at  the  trial 
made  out  such  a  title  as  would  countervail  the  Defendants'  possession.  The  Court 
was  divided  in  opinion.  The  Chief  Justice  decided  againsl  the  Plaintiff  on  all  the 
points  made.  Mr.  Justice  Dickenson  was  in  favour  of  the  Plaintiff  on  the  fourth  and 
sixth  points,  and  .Mr.  Justice  Therry  [511]  upon  the  sixth  point  The  result  of  this 
ruling  was;  that  the  Court  intimated  their  opinion  that  the  grants  to  Devine  were 
void  for  uncertainty,  as  the  description  therein  respectively  showed  no  boundai 
Other  grounds  of  argument  were  urged,  but  the  Court  decided  that  the  first  of  the 
two  grants  put  in  evidence  was  void  for  uncertainty  ;  that,  under  the  circumstan 
the  Defendants  were  not  estopped  from  taking  that  objection  :  and,  therefore,  that 
a-  to  the  lands  claimed  under  the  first  grant,  the  Plaintiff  could  not,  in  any  event, 
recover  :  but,  with  respect  to  the  second  grant,  the  Court  felt  unable  to  say.  without 
further  information,  whether  that  grant  was  void  or  not,  and,  therefore,  dire 
tiie  question  of  a  new  trial  to  he  fully  entered  into,  it  being  their  opinion  thai  even 
if  the  second  grant  was  good,  the  Defendants  would  he  entitled  to  retain  their 
verdict,  unless  successfully  impeached  on  some  or  one  of  the  grounds  tak  n  by  the 
Plaintiff. 

The  motion  for  a  new  trial  was  then  proceeded  with,  hut  the  second  ground 
taken  in  the  notice  was  not  argued,  the  eleventh  was  abandoned,  the  fifth  and  ninth 
were  withdrawn,  and  the  remaining  points  fully  argued.  The  Chief  Justice  tie 
upon  delivered  the  judgment  of  the  Court,  a1  greal  length,  on  all  the  points  argued, 
pt  the  fourth  and  sixth  objections,  and  his  opinion  on  those  points  were,  that  a 
new  trial  ought  not  to  be  granted.  Mr.  .lusiice  Dickinson  was,  bowever,  of  (.pinion 
that  upon  these  two  grounds  a  new  trial  should  be  allowed,  whilst  Mr.  Justice  Therry 
held  that  a  new  trial  ought  to  lie  refused  on  the  fourth  ground,  and  allowed  on  the 
sixth  ground  of  objection  only. 

The  Plaintiff  appealed  from  the  disallowance  of  the  several  grounds  of  motion, 
ami  against  the  decision  [512]  of  the  Court  that  the  h'rsl  grant  was  void,  and  the 
refusal  of  a  new  trial  in   respect   of  the  lands  comprised  in  the  first  grant. 

The  appeal  now  came  on  for  hearing. 

Sir  FitzRoy  Kelly,  Q.C.,  and  Mr.  Vernon  Harcourt,  for  the  Appellant. — A  new- 
trial  ought  to  have  been  -ranted  to  the  Appellant,  as  a  matter  of  right,  upon  two 
grounds  ;  first,  the  misdirection  of  tie-  Judge  ;  and.  secondly,  the  reception  by  him  of 
improper  evidence.  The  grant  of  a  new  trial  is  a  common-law  right,  and  this 
circumstances,  to  prevent  a  failure  of  justice,  will  order  a  new  trial. 
— [Mr.  Pemberton  Leigh:  The  principle  this  Court  has  proceeded  upon  is,  not  to 
grant  a  new  trial  if  evidence  improperly  rejected  by  the  Court  behrvi  contain  nothing 
material  to  the  issue,  or  calculated  to  influence  the  verdict.  Tin  East  India  Com- 
,  v.  Oditchnrn  Paul  (7  Moore's  P.C.  '  .A  Court  of  common  law  in  this 

country  would  have  -'.anted  a  new  trial,  had  the  case  been  before  them.     Baron  d> 
Rutzen  v.  Farr  (  i  Ad.  and  Ell.  53).      There  v.  a-  error  in  law  sufficient  to  justify  the 
Appellant's  tendering  a  lull  of  exceptions,  if  he  had  thought  tit.  to  the  Judge's  rulii 
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under  the  Statute  of  Westminster,  13th  Edw.  1..  St.  1.  c.  31.     That  Statute  must  be 

assumed  to  apply  to  New  South  Wales.  Now,  if  a  bill  of  exceptions  may  be  ten- 
dered, an  application  for  a  new  trial  may  be  made  instead;  if  that  course  is  pre- 
ferred. Bt  mascom  v.  Farebrother  (3  Bar.  and  Ad.  372).  The  first  question  is,  the 
validity  of  the  -rants  of  1794  and  1799,  under  which  the  [513]  Appellant  claimed. 
It  is  urged  by  the  Respondents  that  both  these  grants  are  void  for  uncertainty, 
although  the  Court  has  only  declared  the  first  void,  and  they  say  that  no  length  of 
possession  proved  in  Nicholas  Devine  would,  in  such  circumstances,  entitle  the  case 
to  be  left  to  the  jury  as  evidence  of  title,  because  the  lands  in  the  grants  are  nut 
sufficiently  described.  Such  an  objection  is  untenable.  "We  established  that  the 
grants  were  valid  grants,  and  that  they  comprehended  the  lands  in  dispute.  They, 
therefore,  could  not  be  void  for  uncertainty.  2  Co.  Inst.,  496.  If  an  objection  such 
as  is  here  made  could  prevail,  almost  all  the  Crown  grants  of  land  in  New  South 
Wales  would  be  questionable.  There  was,  however,  sufficient  and  conclusive  evi- 
dence of  title  in  Nicholas  Devine.  independent  of  the  grants.  There  was  possession 
by  him  of  certain  lands,  called  "  Burrin  Farm,"  which  fully  answered  to  the  lands 
contained  in  the  original  grant.  There  was,  therefore,  no  necessity  to  prove  the 
boundaries,  and  the  want  of  such  proof  could  not  be  urged  as  fatal  in  ejectment. 
Cottmgham  v.  King  (1  Burr.  630),  Conner  v.  West  (5  Burr.  2673),  Doe  dem.  Bassett 
v.  Mew  and  Gunning  (7  Ad.  and  Ell.  240).  But  the  Appellant  did  not  rely  solely 
upon  the  grants.  Possession  of  the  lands  by  Nicholas  Devine  was  proved  for  up- 
wards of  thirty  years,  which  created  in  him  a  good  title,  and  one  not  to  be  ques- 
tioned upon  ejectment,  Stokes  v.  Berry  (2  Salk.  421).  Uninterrupted  possession 
of  lands  for  twenty  years  gives  a  complete  possessory  title,  Stocker  v.  Berny  (1  Lord 
Raym.  741),  Denn  v.  Bernard  (2  Cowp.  597),  Doe  dem.  Carter  v.  Barnard  (13  Jurist. 
915),  Doe  dem.  Fisher  v.  [514]  Taylor  (Cowp.  217).  Assuming,  then,  that  the  grants 
might  be  vitiated  by  uncertainty  of  description,  upon  the  ground  of  possession 
alone  the  Appellant  was  entitled  to  a  verdict.  But  the  Appellant  was  not  bound  to 
rely  solely  upon  the  deeds.  Here  is  an  adverse  possession  for  upwards  of  thirty 
years  set  up,  not  only  against  the  Crown,  but  against  an  individual  who  claims 
adversely  through  the  grantee  of  the  Crown.  A  grant  from  the  Crown  is  presumed 
from  long  possession.  Bedle  v.  Beard  (12  Co.  Rep.  5),  Winer's  Abr.,  tit.  "  Evidence  " 
(Q.  a  2),  Goodtitle  v.  Baldwin  (11  East,  488),  Holcroft  v.  Heel  (1  Bos.  and  Pull.  400), 
Campbell  v.  WUson  (3  East,  294),  Gibson  v.  Clark  (1  Jac.  and  Wal.  159),  The  Queen 
v.  East  Mark  (11  Q.B.  Rep.  877),  T'lie  Earl  of  Stamford  v.  Dunbar  (13  Mee.  and 
Wels.  822),  The  Mayor  of  Exeter  v.  Warren  (5  Q.B.  Rep.  773).  Then  there  has  been 
payment  to  the  Crown  of  querents.  Eld  rid  ye  v.  Knott  (Cowp.  214).  But  the 
most  important  point  is  that  of  estoppel.  Even  if  the  grants  were  void  for  uncer- 
tainty, yet  as  the  Respondents'  claim  is  derived  from  Rochford,  who  himself  claims 
through  the  grantee,  Nicholas  Devine,  the  Respondents  are  estopped  from  taking 
advantage  of  any  defect  in  the  grants.  The  Appellant  wras  not  bound  to  prove  his 
title.  It  was,  therefore,  not  an  estoppel  on  record,  but  an  estoppel  in  pais.  Veale 
v.  Warner  (1  Williams,  Saunders,  325,  n.  4).  The  Respondents  were  estopped  from 
disputing  the  title  of  Nicholas  Devine.  Blewett  v.  Tregorming  (3  Ad.  and  Ell.  554). 
Cooper  v.  Bland y  (1  Bingh.  N.C.  45),  Fleming  v.  Gooding  (10  Bingh.  549),  Dolby  v. 
lies  (11  Ad.  and  Ell.  335),  The  King  v.  [515]  Stacey  (1  Term  Rep.  4),  Jackson  v. 
Ayres  (14  Johnson's  New  York  Rep.  224)  ;  Com.  Dig.,  tit.  "  Estoppel,"  13  ;  Greenleaf  s 
"Law  of  Evidence"  (5th  edit.),  sees.  22,  24,  25;  Starkie  "On  Evidence,"  p.  100 
(1th  edit.).  Then  we  are  entitled  to  a  new  trial,  First,  by  reason  of  misdirection. 
The  Chief  Justice  misdirected  the  jury  by  telling  them  that  there  was  no  distinction 
between  the  duties  of  jurors  in  civil  and  criminal  cases  in  deciding  the  weight  of 
evidence,  and  that  the  jury  were  not  to  find  a  verdict  for  that  party  in  whose  favour 
the  weight  of  evidence  prevailed,  but  that  if  they  entertained  any  doubt  as  to  the 
forgery  of  the  documents  in  evidence,  they  were  to  give  the  Defendants  the  benefit 
of  that  doubt,  and  decide  on  the  evidence,  just  in  the  same  way  as  if  Rochford, 
through  whom  they  claimed,  was  on  his  trial  for  forgery.  Hodge's  case  (2  Lewin 
Crown  Cases,  42).  Best's  "  Principles  of  the  Law  of  Evidence,"  sec.  90  ;  Greenleaf 's 
"  Law  of  Evidence,"  sec.  34  ;  Burnett's  "  Crim.  Law  of  Scotland,"  p.  522  ;  1  Bentham. 
Jud.  Ev.,  p.  88.  In  civil  cases,  as  in  criminal  proceedings,  there  is  a  presumption 
of  innocence.     The  King  v.  The  Inhabitants  of  Twynmg  (2  B.  and  Aid.  386),  which 
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case  is  explained  in  Lapsley  v.  Grierson  (1  B.L.  Cat  .  Williams  v.  The  East 

I  ml  in  Company  (3  East,  192),  The  King  v.  Z"A.c  Inhabitants  of  Harborm  (2  Ad.  and 
Ell.  540).  Again,  the  Chief  Justice  did  not  leave  it  as  a  question  for  the  jury  to 
decide  whether  "the  deed  of  gift  or  assignment,"  mentioned  in  the  instrument 
produced  as  the  Will  of  Nicholas  Devine,  was  the  deed  of  release  of  Lhe  22nd  of 
October,  1827,  or  what  other  deed  or  conveyance,  bul  assumed  thai  the  deed  of 
release  was  and  [516]  could  be  the  only  deed  referred  to.  Secondly,  We  are  entitled 
to  a  new  trial  by  reason  of  the  improper  reception  of  evidence  The  Chief  Justice 
was  \".  rong  in  nol  instructing  the  jury  thai  inasmuch  as  Rochford  was  proved  to  be 
a  convicted  felon,  serving  under  a  sentence  of  transportation  for  life,  be  v.  as  civilly 
dead,  and  could  not  hold  or  convey  real  estate.  Moreover,  the  Chief  Justice  Left 
to  the  jury  certain  writings  not  being  properly  in  evidence  in  the  cause  on  either 
side,  for  the  purpose  of  comparison  of  the  handwriting.  Doe  dem.  Perry  v.  Newton 
(5  Ad.  and  Ell.  51  1).  Allesbrook  v.  Roach  (1  Esp.  351  ),  Hughes  v.  Rogers  (8  Mee.  and 
Wels.  123),  Griffiths  v.  Ivery  (3  Per.  and  D.  179;  11  Ad.  and  Ell.  322).— [Sir  John 
Patteson  :  The  Common  Law  Procedure  Act,  17th  and  18th  Vict.,  c.  125,  Bee.  27,  gives 
power  to  the  Court  to  compare  disputed  handwriting.] — That  Statute  is  qoI  de- 
claratory, and  does  not  apply  to  New  South  Wales.  The  Court  also  refused  to 
receive  the  evidence  tendered  by  the  Appellant  as  to  the  boundaries  of  the  land 
occupied  by  Nicholas  Devine,  or  to  receive  the  field-books  of  the  deceased  surveyor. 
Upon  these  grounds  we  submit  that  the  findings  of  the  jury  in  favour  of  the  Appel- 
lant were  sufficient  to  entitle  him  to  a  verdict,  and  that  the  findings  for  the  Re- 
spondents were  vicious,  by  reason  of  the  misdirection  of  the  Judge. 

Mr.  Bramwell,  Q.C.,  and  Mr.  Ayrton,  for  the  Respondents. — It  was  established  by 
evidence  at  the  trial,  that  the  Appellant  was  not  entitled  to  recover.     The  grants  of 
the  Lieutenant-Governor  in  1794,  of  120  acres  of  [517]  land,  and  in  1799,  of  oinety 
acres,  to  Nicholas  Devine,  are  void  for  uncertainty.     In  Bacon's  Abr.,  tit.  "  Grant 
•  i.  (■/!.  n   is  laid  clown  that  if  A.,  seised  of  a  great  waste,  grant  the  moiety  of  a  yaru 
of  land  lying  in  the  waste  without  ascertaining  what   part,  or  the  special  name  of 
the  land,  or  how  hounded,  this  may  he  reduced  to  a  certainty  by  the  election  of  the 
grantee.      But    it    is  otherwise   in   the  case  of  a   kind's  grant,  for  there  can  he  no 
election  in  that  case,  and  therefore  the  grant   is  void  for  uncertainty;  and  Bacon 
refers  to  Hungerford's  case  (1  Leon.  30),  Stockdale's  case  (12  Co.  Rep.  86),  Brand  v. 
Todd  (Nov,  •_".)).      These  cases  show  that  in  a  Crown  grant,  if  there  he  no  description 
by  iianc  or  abuttals,  but  only  as  containing  so  many  acres,  the  grant  is  absolutely 
roid.  and  these  old  authorities  are  confirmed  by  Blackstone,  Comma.  (2  Vol.  p.  •">  1 7 
loth  edit.).  2  Shepp.  Touchstone  (Prescott's  edit.),   pp.   229,   2 It).     The  Attorney 
General  v.  Burridge  (10  Price.  369).     The  Dull   of  NewcastU   v.  The  Hundred  <>< 
Broxtowe  (  I    Bar.  and  Ad.  273).      The  grants  being  void.  Nicholas  Devine  was  not 
entitled   at    his  decease  to   any  estate  of   inheritance   in   the  lands  in   question. — 
[Sir  John  Patteson  :  The  Court  below  held  that  in  these  grants  there  was  no  descrip- 
tion, which  is  not  correct:  both  grants  mention  boundaries.] — There  must  be  some 
extrinsic  circumstances  by  which  you  can  identify  the  lands  ;  here  there  are  no  such 
circumstances. — [Mr.  Pemberton   Leigh:   There  is  a  description  which  may  enable 
the  Court   to  identify  the  lands:   perhaps  it  was  the  best   that   at   that  time  could  be 
given  :   as   it    appears,   upon   the  face  of  the  grants,  that  the  lands  at   the  period  of 
tli.'  grants  were  a  wild  and  unculti-[518]-^  ated  country.] — It  was  assumed  through- 
out   in   the  Court  below,  that   the    120   acres   named   in    the   first   grant  was   part 
of    a    Larger    district;    the   \\fcrds   of   the   grant    are   "of    120    acres,"    not     "the 
120  acres.     This  granl  was.  therefore,  void.     Now,  it  is  apparent  from  the  Appel- 
lant's own  case,  that  if  one  of  the  grants  was  void,  it  is  impossible  to  distinguish 
and  identify  the  lands  intended  to  have  been  granted.     We  do  not  dispute  the  con- 
sequence:  if  our  arguments  that  the  grants  are  void  be  correct,  then  we  are  at  the 
mercy  of  the  Crown.     But  the  fallacy  of  the  Appellant's  argumenl   is.  that  we  are 
estopped  from  showing  that  the  grants  are  void   for  uncertainty.      Assuming  that 
upon  the  Appellant  making  out  a  good  prima  facie  case  of  heirship  and  possession, 
the  Respondents  would  have  been  estopped  from  producing  the -rants,  and  showing 
them  to  be  void  for  uncertainty.     Hut  the  case  is  widely  different  when  the  grants 
are  produced  by  the  Appellant.      The  Respondents  are  not   then  estopped,  Ri<jht  on 
the  dem.  of  Jefferys  v.  Buc knell  (2  Bar.  and  Ad.   278),  and   the  cases  there  cited. 
Rochford  could  only  be  estopped  by  the  deeds  of  1827.  on  the  supposition  that  they 

587 


X  MOORE,  519  OOE  D.   DEVINE  V.   WILSON  [1855] 

were  duly  executed  by  Devine ;  the  Appellant's  case  is,  that  they  were  void  for  fraud 
The  law  is  clear  that  there  can  be  no  estoppel  unless  it  be  reciprocal,  it  must  bind 
both  parties,  Co.  Lit.  352,  a.,  Gaunt  v.  Waimnan  (3  Bing.  N.C.  69).  Now  the  true 
way  to  place  the  case  is  this :  If  Devine  never  executed  the  deeds,  the  Appellant  was 
Dot  bound  by  anv  estoppel,  in  which  case  the  Respondents  claiming  through  Koch- 
ford  were  equally'  not  bound.  There  was  no  mutuality.  This  point  was  not  strongly 
urged  in  the  Court  below,  and  cannot  now  be  sustained. 

°[519]  We  now  proceed  to  the  question  of  title  raised  by  the  possession  of  Nicholas 
Devine.  On  this  point,  also,  we  submit  that  the  judgment  of  the  Court  below  was 
correct.  We  have  established  that  if  Nicholas  Devine  was  entitled  to  the  lands,  he 
duly  conveyed  them  to  Bernard  Rochfort  in  fee,  and  that,  at  the  time  of  Devine's 
death,  he  had  only  an  estate  for  life  in  the  lands.  The  Appellant  must  be  satisfied 
with  the  case  made  by  him  in  the  Court  below;  he  there  claimed  under  grants  from 
the  Crown,  and  his  title  as  heir-at-law  of  Nicholas  Devine  must  be  dealt  with  as 
being  derived  from  the  Crown  grants.  It  was  not  competent  to  the  Appellant  at 
the  trial  to  set  up  a  title  upon  the  presumption  of  an  estate  in  fee,  arising  from  the 
unlawful  possession  of  Nicholas  Devine.  He  founded  his  title  upon  the  grants, 
and  his  title  must  be  decided  upon  that  ground  alone,  Doe  dem.  Wood  ho  use  v. 
Powell  (8  Q.  Ben.  Rep.  576),  Goodtitle  dem.  Parker  v.  Baldwin  (11  East,  194),  Harper 
v.  Gharlesworth  (4  Bar.  and  Cr.  574).  Another  of  the  grounds  relied  upon  by  the 
Appellant  for  a  new  trial  is  the  reception  of  improper  evidence  by  the  Court  below 
as  to  the  handwriting  of  the  attesting  witnesses.  The  mode  taken  by  the  Court 
to  test  the  signature  was  in  accordance  with  the  rules  of  evidence  adopted  by  our 
Courts.  Stanger  v.  Searle  (1  Esp.  43).  Taylor.  "On  Evidence,"  sec.  1669  (3rd 
edit.),  says,  "  Any  person  whose  handwriting  is  in  dispute,  and  who  is  present  in 
Court,  may  be  required  by  the  Court  to  write  in  its  presence,  and  such 
writing  may  be  compared  with  the  document  in  question  ;"  and  such  a  test  is  further 
provided  by  the  Common  Law  Procedure  Act,  17th  and  18th  Vict.,  c.  125,  sec.  27. 
The  exception  to  this  rule  is  shown  [520]  in  Doe  dem.  Perry  v.  X  art  on  (5  Ad.  and 
El.  514),  Hughes  v.  Rogers  (8  Mee.  and  Wels.  123).  Again,  it  is  insisted  that  the 
ruling  of  the  Chief  Justice  was  wrong,  in  directing  the  jury  that  the  case  as  to  the 
handwriting  was  to  be  viewed  as  in  a  criminal  case,  where  a  party  is  on  trial  for 
forgery,  and  the  case  of  The  King  v.  The  Inhabitants  of  Twyning  (2  Bar.  and  Aid. 
386)  was  relied  upon.  That  case,  however,  is  distinguishable,  as  it  relates  to  a 
question  of  bastardy,  in  wdiich  the  Court  were  favourable  to  the  presumption  of 
the  death  of  a  first  husband.  The  rule  as  to  presumption  of  innocence  is  laid  down 
in  Williams  v.  The  East  India  'Company  (3  East,  192). 

Sir  FitzRoy  Kelly,  Q.C.,  in  reply. — Two  principal  questions  have  to  be  determined. 
First,  the  admissibility  of  the  evidence  as  to  the  handwriting;  and  secondly,  the 
misdirection  of  the  Judge,  who,  confounding  the  distinction  between  the  rules  of 
evidence  of  the  civil  and  the  criminal  law.  told  the  jury  that  there  was  no  distinction 
whatever  between  the  duties  of  jurors  in  civil  and  criminal  cases  in  deciding  on 
the  weight  of  evidence,  and  that  if  they  entertained  any  doubt  as  to  the  forgery  of 
the  documents  in  evidence,  they  were  to  give  the  Defendants  the  benefit  of  that 
doubt,  and  decide  on  the  evidence  just  in  the  same  way  as  if  Rochfort,  through 
whom  they  claimed,  was  then  on  his  trial  for  forgery.  Upon  this  latter  ground  alone 
Ave  are  entitled  to  a  new  trial.  The  only  cases  in  which  the  Court  has  refused  a 
new  trial  are,  when  the  Court  sees  that  the  case  would  not  have  been  advanced  further 
by  admitting  the  rejected  evidence,  Doe  dem.  Welsh  v.  La  ng-\§2£\- field  (16  Mee. 
and  Wels.  497),  Crease  v.  Barrett  (1  Cro.  Mee.  and  Ros.  919),  Brook  v.  Middhton 
(10  East,  268).  Unless  it  be  manifestly  against  the  justice  of  the  case,  or  in  a 
penal  action,  it  is  a  common-law  right  of  a  party  to  have  a  new  trial  where  there 
has  been  a  misdirection  on  the  part  of  the  Judge.  The  grants  are  valid.  There 
are  boundaries.  The  cases  of  The  Abbot  of  Strata  Mercella  (9  Co.  Rep.  30),  The 
Earl  of  Shrewsbury's  case  (9  Co.  Rep.  46  (b)),  The  Earl  of  Rutland's  case  (8  Co.' Rep. 
55).  Stockdale's  case  (12  Co.  Rep.  86),  Bewley's  case  (9  Co.  Rep.  130),  Chad  v.  TUsed 
(2  Brod.  and  Bing.  403),  Calmady  v.  Roue  (6  C.  Ben.  Rep.  893,  note),  are  all  in 
favour  of  our  right.  If  the  contrary  was  to  be  held,  it  would  create  the  utmost 
alarm  in  New  South  Wales.  The  Crown  does  not  question  the  validity  of  the 
grants.  The  quit-rents  have  been  paid  to  and  received  from  the  first  by  the  Crown. 
Judgment  was  postponed,  and  was  now  pronounced  by 
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The  Right  Hon.  Sir  John  Patteson  (Nov.  27,  L855). — Thia  was  an  action  of  eject- 
ment, to  recover  possession  of  210  acres  of  land,  upon  which  many  houses  hi 
been  buill  in  the  last  fifteen  years,  and  which  lias  become  a  very  valuable  property. 
The  Plaintiff  claimed  as  heir-at-law  of  one  Nicholas  Devine,  who  died  in   L830. 

At  the  close  of  the  Plaint  ill's  case,  the  Defendants'  Counsel  applied  for  a  nonsuit, 
hut  t\iv  Plaintiff's  Counsel  refusing  to  be  nonsuited,  it  was  agreed  that  the  question 
should  lie  reserved  for  the  Court. 

[522]  'llit'  Defendants  then  entered  into  their  rase,  and  the  jury  found  a  verdid 
in  their  favour.  A  rule  nisi  was  granted  to  se1  aside  their  verdict,  and  to  have  a 
aew  trial. 

(>n  the  hearing  of  that  rule,  the  Court   were  unanimously  of  opinion  that  the 
Plaintiff's  case   had   failed   as  to   parts  of  tin-  lands,   and  that    he  could   not    in   any 
event   recover  that   part.     Put  they  entertained  some  doubt,  whether  the  Plaintiff's 
had  wholly  failed  as  to  the  residue  of  the  lands. 

Assuming  that  the  Plaint  ill's  case  had  not  wholly  failed,  the  question  arose, 
whether  the  verdict  could  be  supported  on  the  Defendants'  i 

One    Objection    was.    that     the    verdicl     was    against    the    evidence;    hut    this    was. 

rightly  as  \\e  think,  abandoned.     A  second  objection  was,  that   the  Learned  Chief 

Justice,  before  whom  the  cause  was  tried,  had  misdirected  the  jury.  The  learned 
Chief  Justice  adhered  to  the  opinion  which  he  held  at  the  trial,  and  thoughl  thai 
there  was  no  misdirection.  The  other  two  learned  Judges,  however,  held,  that  il 
was  a  misdirection  entitling  the  Plaintiff  to  a  new  trial,  supposing  that  his  own 
had  not  wholly  failed.  A  third  objection  was,  that  improper  evidence  had 
been  received;  as  to  which  point  the  Learned  Chief  Justice,  and  one  of  the  other 
learned  Judges,  held,  that  the  evidence  had  been  properly  received;  the  other 
learned  Judge  held  the  contrary.  Ultimately  the  rule  nisi  tor  a  new  trial  was 
discharged  generally,  and  Leave  was  given  to  appeal. 

The  case  has  been   most   elaborately  argued   in   all  its  bearings,  and   I  u 
applicable  to  it   in  every  view  have  been  fully  examined  by  the  learned  Judges 
the  Court  below;  and  again  by  Counsel  before  [523]  their  Lordships  here,  at  d 
certainly  is  one  which  presents  considerable  difficulties. 

Tiie  first  question  is.  whether  the  Plaint  ill,  at  the  close  of  his  case,  '--id  made 
out  such  a  prima  facie  case  as  entitled  him  to  have  the  opinion  of  the  jury  upon  it. 
so  that  on  his  refusing  to  he  nonsuited,  the  Judge  would  not  have  been  justified  in 
telling  the  jury  that  they  must  tind  for  the  Defendants. 

Now,  the  Plaintiff  proved,  that  Nicholas  Devine  died  in  1830,  in  possession  of 
a  farm,  and  from  fifty  to  sixty  acres  of  land  cleared  and  cultivated,  and  more  land 
noi  cleared.  All  this  Nicholas  Devine  had  occupied  for  at  least  thirty  years:  the 
farm  by  inhabiting  there,  the  cleared  land  by  cropping  it,  and  the  rest  by  feeding  it 
with  sheep  and  cattle  in  such  manner  as  it  was  capable  of  being  occupied.  The 
Plaintiff  also  proved  that  he  was  heir-at-law,  and  the  action  was  brought  within 
twenty  years  after  the  death  of  Nicholas  Devine. 

It  is  not  doubted  that  if  the  evidence  had  stopped  here,  such  a  prima  facie  case 

of  seisin   in   fee  and  dying  seised  on  the  part   of  Nicholas  I1  md  of  heirship  on 

the   part    of   the    Plaintiff,    was   made  out.   as    would    have   called    on    the    Defendants 

in    answer,   and   proof  of   a   better  title.      But    the    Plaintiff   proceeded   further, 

and  put  in  evidence  two  grants  of  land  made  by  the  Governors  of  the  Colony  to 

Nicholas  Devine.     One  in  17<U  of  Il'ii  aens.  the  other  in  1799  ol  90  acres,  ami  the 

Defendants  contended  that  both  these  grants  were  void  for  uncertainty,  or  at  all 

is  that  the  first  of  them   was  void  on   that   ground,  and  so  that   the  Plaintiff  by 

his  own  showing  was  out  of  Court,  and  could  not  avail  himself  of  the  presumptive 

ii  in  fee  of  Nicholas  Devine  arising  [524]  from  his  possession,  which  tic  Plaintiff 

himself  had  shown  to  he  unlawful  in  the  beginning  and  throughout  the  thirty  j 

possession  :   or  at   most,  that    Nicholas  Devine  was  only  tenant   at   will  to  the  Crown, 

and  so  had  no  estate  that   could  descend  to  his  heir. 

Ill    litis    Stage   of   the   case    the    Defendants    must    he    taken    to    lie    Wrong    doer- 
having    vet    shown    any   title.      The   first    of   the   -rants    in    question,   namely,   rh. 
1794,  grants  to  Nicholas  Devine,  his  heirs  ami  assigns,  "  120  acre,  of  Land        I 
known  by  the  name  of  Burrin  Farm,  lying  and  being  in  the  district  of  Belahaming, 
and  separated  on  the  north   side  by  a   road  of  two  hundred   feel    in  width  from   the 
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land  allotted  for  the  maintenance  of  a  schoolmaster  within  the  town  of  Sidney," 
free  of  fees,  etc.,  for  five  years,  provided  Nicholas  Devine  shall  reside  within  the 
same,  and  proceed  to  the  improvement  and  cultivation  thereof  (timber  fit  for  naval 
purposes  to  be  reserved  for  the  use  of  the  Crown),  and  paying  an  annual  quit-rent 
of  one  shilling  for  every  fifty  acres,  after  the  first  five  years. 

The  second  grant,  that  of  1799,  grants  to  Nicholas  Devine,  his  heirs  and  assigns, 
ninety  acres  of  land  lying  and  situated  in  the  District  of  Bulahaming,  bounded  on 
the  south-west  side  by  Page,  Candells,  Jenkins,  and  Field's  farms,  from  which  it  is 
separated  by  a  road  of  sixty  feet;  and  on  the  south  side  by  an  allotment  granted 
unto  Samuel  Burt,  reserving  timber  as  in  the  first  grant,  and  a  quit-rent  of  two 
shillings  after  five  years. 

Nothing  is  said  in  this  second  grant  about  residence,  possibly  because  Devine 
was  already  residing  under  the  first  grant,  The  cases  principally  relied  on  to  show 
that  These  grants  were  void,  are  Hungerford's  [525]  ease  (1  Leon.  30) ;  Stockdale's 
case  (12  Co.  Rep.  86);  Brand  v.  Todd  (Noy.  29).  These  cases  show  that  if  in  the 
King's  grant  there  be  no  description  by  name,  abuttals,  etc.,  but  only  so  many  acres, 
the  grant  is  void,  for  "  the  Patentee  shall  not  have  his  election,  as  he  shall  in  the 
case  of  a  common  person."  In  Brand  v.  Todd  the  distinction  is  taken,  that  if  the 
King  grants  all  the  waste  in  D,  and  after  an  ad  quod  damnum  it  is  returned  that  the 
waste  contains  120  acres,  yet,  if  it  contains  300  acres,  all  shall  pass,  for  the  grant 
is  general.  But  if  the  grant  be  of  120  acres,  and  on  an  ad  quod  damnum  it  be  re- 
turned that  there  are  300  acres,  the  grant  is  void.  The  ad  quod  damnum  is  to 
inquire  as  to  damage,  not  as  to  quantity.  2  Shepp.  Touchstone,  vol.  ii.,  p.  2-46, 
does  not  carry  the  point  further.  In  2  Shepp.  Touchstone,  p.  229,  (Preston's  edit., 
1821,)  there  is  this  passage:  "  In  acquirendo  reman  domimc  scilicet  quad  donationes 
non  valent  licet  sine  mceptae  nisi  si/rvt  perfectae;"  and  Bro.  Abr.,  tit.  "  Grant,"  S9, 
is  referred  to.  But  if  grants  be  very  ancient,  and  the  things  granted  have  been 
enjoyed  according  to  the  grant  ever  since  the  making  of  it,  in  such  case  the  grant 
may  be  good,  notwithstanding  some  legal  defect  in  some  of  these  particulars  (as 
in  absence  of  livery,  «tc,  for  from  possession,  livery,  etc.,  will  be  presumed). 

It  was  argued  on  b>th  sides  of  the  argument,  that  when  a  Crowm  grant  refers  with 
certainty,  though  in  pais  only,  that  reference  will  be  sufficient;  and  that  if  by  one 
construction  a  Crown  grant  would  be  avoided,  but  by  another  it  might  be  made 
good,  the  latter  shall  be  adopted. 

These  propositions  are  fully  established  by  the  following,  amongst  many  other 
cases,  Priddle  and  Nap-[526]-per's  case  (11  Co.  Rep.  8);  Whistler's  case  (10  Co. 
Rep.  65) ;  The  Earl  of  Shrewsbury's  case  (9  Co.  Rep.  16  b)  ;  The  Earl  of  Cumberland's 
case  (8  Co.  Rep.  166  b) ;  Stockdale's  case  (12  Co.  Rep.  86).  Vin.  Abr.  Prerogative. 
Grant,  Such  is  the  law  as  to  grants  of  the  Crown  made  ex  certd  scientid  et  mero 
mot  it.  It  is  true  that  such  grants  are  according  to  the  books  construed  most  favour- 
ably  for  the  grantee.  It  is  also  true  that  the  grants  now  in  question  are  not  made 
«  /  1 1  rtd  scientid  et  mero  motu,  but  for  consideration,  namely,  quit-rents,  after  rive 
years,  and  a  condition  in  the  first  grant,  that  the  grantee  shall  reside  on  the  granted 
land  and  proceed  to  the  improvement  of  it,  and  that  timber  fit  for  the  navy  is  reserved 
in  both.  But  the  principles  above  stated  surely  apply  to  all  Crown  grants.  It 
should  seem,  therefore,  that  if  there  be  such  a  description  in  a  Crown  grant,  whether 
by  descriptive  words,  or  by  reference  to  a  matter  in  pais,  or  otherwise,  as  that  by 
evidence  connected  with  such  description  the  identity  of  the  lands  granted  is  capable 
of  being  established,  the  grant  may  be  good,  although  the  description  be  in  itself 
never  so  imperfect.  The  sufficiency  of  such  a  description  and  the  legality  and  mode 
of  supplying  by  evidence  any  defect  in  it.  are  hardly  touched  by  the  cases. 

The  grants  in  question  are  not  wholly  without  description,  as  the  Court  in  its 
judgment  seems  to  consider.  The  second  grant  mentions  boundaries  on  the  south- 
west and  the  south  side  :  and  even  the  first  grant  mentions  a  boundary  on  the  north 
side.  The  evidence  showed  the  possession  by  Nicholas  Devine  for  thirty  years,  of 
lands  the  position  of  which  is  consistent  with  the  grants,  and,  so  far  as*  there  is 
any  description  in  the  -rants,  tallies  with  it.  This  pos-[527]-session  of  Nicholas 
Devine  mighl  indeed,  if  it  stood  alone  and  unsupported,  be  possibly  referred  to 
some  supposed  election  made  by  him,  which  election  he  could  not  by  law  make  against 
the  Crown  :  but  when  it  is  coupled  with  the  receipt  of  quit-rent  by  the  Crown,  and 
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with  fche  survey  made  in  1822  by  Nicholas  Devine  and  the  Government  Surveyor, 
Mayne,  having  with  him  a  Government  chart,  or  map.  as  was  proved  by  the  wil 
Davis,  there  was  surely  some  evidence  to  go  to  the  jury  as  to  the  identity  of  the 
lands,  and  as  to  the  probability  that  possession  was  given  to  Nicholas  Devine  by 
fche  Government  officers,  at  or  Boon  after  the  time  of  the  grants  in  conformity  with 
thriii  :  by  which  the  -rants,  though  imperfect  on  the  face  of  them,  might  be  made 
good. 

Besides  which  their  Lordships  are  of  opinion,  thai  from  the  long  possession 
of  these  lands,  the  jury  would  have  been  justified  in  presuming  uot  a  substitutional, 
but  a  supplementary  and  confirmatory  grant  by  the  Crown.  It  was  competent  to 
fche  Crown  to  make  Buch  a  confirmatory  -rant,  and  i1    appears  from  fche  case  of 

ItitU  v.  IhtUhiin  (ll  East,  188),  that  the  Court  will  direct  a  jury  t.)  presume 
in  favour  of  possession  against  the  Crown  any  -rant  which  might  be  legally  made; 
the  refusal  to  direct  stieh  a  presumption  in  that  case  proceeding  entirely  from  an 
ezpre8S  prohibition  contained  in  the  Statute.  '.'(I  Car.  II..  C.  •">. 

Their    Lordships,    under    these    circumstances,    are    of    opinion    that    the    grants 

in  question  were  not  wholly  void  and  incapable  of  being  supported  by  the  evidi 

adduced,  and  that   the  questio  I  he  identity  of  the  lands  partially  and  im- 

perfectly described  in  them,  and  of  the  presumption  of  a  con-[528}-firmatory  -rant, 
/it  to  have  been  submitted  to  the  jury;  not  meaning  to  say  that  the  jury  were 
bound  to  find  for  the  Plaintiff,  but  that  the  case  he  had  made  was  proper  for  their 
considerat  ion.  This  being  so,  and  supposing  that  the  Plaintiff  might  have  succeeded, 
if  the  Defendants  had  not  set  up  any  title  in  themselves,  it  remains  to  be  considered 
whether  the  verdict  establishing  the  title  which  they  did  set  up  can  lie  supported. 

The  Defendants'  •  ed  upon  an  alleged  conveyance  of  Nicholas  Devine  to 

Rochforl  (under  whom  the  Defendants  claimed)  in  1827.  Much  argument  was  raised 
both  in  the  Court  below,  and  before  their  Lordships,  as  to  a  question  of  estop]. el. 
But  their  Lordships  agree  with  the  Court  below,  that  such  question  did  not  arise 
upon  the  Plaintiff's  case,  and  when  the  Defendants  came  to  their  case,  they  them- 
selves claimed  through  Rochfort  and  Nicholas  Devine  under  those  very  -ranis, 
as  to  which  it  was  contended  that  they  were  estopped.  It  follows  that  the  question 
of  estoppel  did  not  arise  on  their  case,  nor  did  they,  by  entering  on  their  own  case, 
waive  the  objection  to  the  -rants  which  was  reserved  to  them  on  the  (lose  of  the 
Plaint  ill's  ca  - 

Two  objections  are,  however,  insisted  on  by  the  Counsel  for  the  Plaintiff,  namely, 
the  admission  of  improper  evidence,  and  a  supposed  misdirection  by  the  learned 
Chief  Justice  in  his  summing  up  to  the  jury. 

As  to  the  first.  A  person  of  the  Dame  of  Maher  (one  of  the  alleged  wil 
the  conveyance),  being  dangerously  ill.  was  examined  upon  interrogatories  after 
commencement  of  the  action,  and  denied  that  he  had  witnessed  the  conveyance, 
and  swore  [529]  'bat  the  name  of  .Maher  appearing  as  that  of  a  witness  on  the 
was  not  his  handwriting.  He  was  asked  by  the  attorney  attending  on  behalf  of 
tin.  Defendants,  to  write  his  name,  ami  he  did  so  three  tit 

The  witness  Maher  died  before  the  trial,  at  which  time  all  the  other  witness) 
the  conveyance  were  also  dead.      At  the  trial,  the  Defendants  gave  evidence  of  the 
handwriting  of  Maher  and  the  other  wil  Hie  conveyance,  by  calling  persons 

professing  to  he  acquainted  with  their  handwriting,  hut  did  not  put  in  the  examina- 
tion of  Maher  taken  on  inter]  3.  The  Counsel  for  the  Plaintiff,  in  reply. 
put  in  that  examination  returned  by  the  officer,  who  took  it  in  order  to  prove 
Maher's  denial  of  his  alleged  si-nature.  The  officer  had  not  returned  with  the 
ination  the  signatures  which  Maher  wrote  at  the  request  of  the  Defi  ndants' 
attorney,  but  the  attorney  produced  them  in  Court  on  the  requisition  of  the  learn  d 
Judge  in  the  course  of  the  Defendants'  case,  and  swore  to  them.  The  learned  Judge 
afterwards  submitted  these  three  signatures  to  the  jury,  in  order  that  they  might 
are  them  with  Maher's  alleged  signature  on  the  deed,  to  which  the  Couns  1 
for  the  Plaintiff  objected. 

Another  witness  to  the  deed  of  the  name  of  Egan,  being  also  dead,  the  Defendants 
gave  evidence  of  his  handwriting,  and  having  called  his  daughter  to  prove  his 
death,  she.  on  her  cross-examination  by  the  Plaintiffs  Counsel,  denied  that  the 
name  of  "  Egan  "  on  the  deed  was  her  father's  handwriting.     She  spoke  of  a  li  tter 
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from  her  lot  her  to  her  mother,  which  she  (the  witness)  had,  and  on  the  requisition 
of  the  learned  Judge,  she  produced  it  in  Court,  and  the  learned  Judge  handed 
[530]  it  to  the  jury  in  order  that  they  might  compare  it  with  Egan's  alleged 
signature  to  the  deed,  to  which  the  Counsel  for  the  Plaintiff  objected.  Now,  as  to 
this  letter  of  Egan,  it  was  not  in  any  way  in  evidence  in  the  cause — the  jury  couid 
not  have  it  before  them  for  any  other  purpose  than  for  comparison  of  handwriting. 
Their  Lordships  are  of  opinion,  that  under  such  circumstances  it  was  not  admissible 
in  evidence,  and  ought  not  to  have  been  handed  to  the  jury.  There  are  several 
cases  in  our  Courts  which  establish  this  to  have  been  the  law,  until  it  was  altered 
by  a  recent  Act  of  Parliament,  namely,  the  Common  Law  Procedure  Act,  17th  and 
18th  Vict.,  c.  125,  sec.  27.  Little  stress  seems  to  have  been  laid  on  this  matter  in 
the  arguments  in  the  Court  below,  but  their  Lordships  think  it  proper  to  express 
their  opinion  upon  it. 

The  signatures  of  Maher  stand,  on  a  different  ground.  They  may,  in  some 
sort,  be  said  to  have  been  evidence  in  the  cause.  Their  Lordships  have  no  doubt 
that  if  on  a  trial  in  Nisi  Priits,  a  witness  had  denied  his  signature  to  a  document 
produced  in  evidence,  and  upon  being  desired  to  write  his  name  had  done  so  i;; 
open  Court,  such  writing  might  be  treated  as  evidence  in  the  cause,  and  be  submitted 
to  the  jury,  who  might  compare  it  with  the  alleged  signature  to  the  document.  The 
three  signatures  of  Maher  in  question  were  made  by  him  when  he  was  properly 
under  examination  as  a  witness  in  this  cause,  and  although  they  were  not  returned 
by  the  officer  who  took  that  examination,  yet  they  were  sufficiently  identified,  and 
their  Lordships  are  of  opinion  that  they  may  fairly  be  treated  as  evidence  in  the 
cause,  that  they  were  admissible,  and  were  properly  submitted  to  the  jury.  Their 
Lordships  have  thought  it  right  to  [531]  express  their  opinion  upon  this  question  as 
to  the  admissibility  of  the  letter  of  Egan,  and  of  these  signatures  of  Maher.  for  the 
guidance  of  the  Court  below;  though  it  is  not  absolutely  necessary,  by  reason  of  the 
opinion  which  their  Lordships  are  about  to  express  with  regard  to  the  other 
objection  taken  by  the  Plaintiff's  Counsel.  If  -any  Act  of  the  Colony,  similar  to 
the  recent  Act  of  Parliament  above  alluded  to,  shall  have  been  passed  before  the  new 
trial  in  this  action  is  held,  the  Court  will  of  course  be  guided  by  the  provisions  of 
that  Act. 

The  second  objection  was,  that  the  learned  Judge  in  his  charge  to  the  jury  told 
them,  in  substance,  that  they  must  try  the  question  as  to  whether  the  alleged  con- 
veyance was  forged  in  the  same  manner  as  if  Rochfort  was  then  on  his  trial  for 
forgery.  The  learned  Judge  explains  that  this  direction  was  accompanied  with  ex- 
planation and  qualification;  but  their  Lordships  cannot  but  think  that  the  jury 
understood  the  direction  as  above  stated. 

Now,  there  is  a  great  distinction  between  a  civil  and  a  criminal  case,  when  a 
question  of  forgery  arises.  In  a  civil  case  the  onus  of  proving  the  genuineness 
of  a  deed  is  cast  upon  the  party  who  produces  it,  and  asserts  its  validity.  If 
there  be  conflicting  evidence  as  to  the  genuineness,  either  by  reason  of  alleged 
forgery,  or  otherwise,  the  party  asserting  the  deed  must  satisfy  the  jury  thai  it  is 
genuine.  The  jury  must  weigh  the  conflicting  evidence,  consider  all  the  probabilities 
of  the  case,  not  excluding  the  ordinary  presumption  of  innocence,  and  must  determine 
the  question  according  to  the  balance  of  those  probabilities.  In  a  criminal  case  the 
onus  of  proving  the  forgery  is  cast  on  the  prosecutor  who  asserts  it,  and  unless 
[532]  he  can  satisfy  the  jury  that  the  instrument  is  forged  to  the  exclusion  of  reason- 
able doubt,  the  prisoner  must  be  acquitted. 

Now,  the  charge  of  the  learned  Judge  appears  to  their  Lordships  to  have  in 
effect  shifted  the  onxts  from  the  Defendants,  who  assert  the  deed,  to  the  Plaintiff, 
who  denies  it,  for  in  substance  he  tells  the  jury  that  whatever  be  the  balance  of  the 
probabilities,  yet,  if  they  have  a  reasonable  doubt  the  Defendants  are  to  have  the 
benefit  of  that  doubt,  and  the  deed  is  to  be  established  even  against  the  probabilities 
in  favour  of  the  doubt.  Certainly,  it  has  been  the  practice  so  to  direct  the  jury 
in  a  criminal  case;  whether  on  motives  of  public  policy  or  from  tenderness  to  life 
and  liberty,  or  from  any  other  reason,  it  may  not  be  material  to  inquire,  but  none 
of  those  reasons  apply  to  a  civil  case.  If,  indeed,  by  the  pleadings  in  a  civil 
case,  a  direct  issue  of  forgery  or  not,  be  raised,  the  onus  would  lie  on  the  party 
asserting  the  forgery,  and  this  would  be  more  like  a  criminal  proceeding,  but  even 
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then  the  reasons  for  Buffering  a  doubl  to  prevail  againsl  the  probabilities,  would 
not,  in  their  Lordships'  opinion,  apply. 

Their  Lordships  cannol  but  think  that  this  misdirection  of  the  learned  Judge 
was  calculated  materially  to  influence  the  verdict  <>t'  the  jury,  and  they  must,  there- 
fore, hold,  thai   i'  entitles  the  Plaintiff  to  a  new  trial,  having  already  expret 
their  opinion  that  the  Plaintiff  at  the  close  of  bis  own  case  was  entitled  to  have  it 
considered  by  the  jury  upon  the  points  above  stated. 

Their  Lordships  will,  therefore,  humbly  recommend  to  Hei  Maj  isty  that  a  new 
trial  in  this  ease  should  be  granted  generally,  and  that  tie  costs  of  this  appeal, 
[533]  and  also  thuse  of  the  Court  below,  should  abide  the  event  of  such  new  trial. 

After  delivering  the  above  judgment,  his  Lordship  added,  tha  eir  Lord- 

ships had  prepared  their  judgment,  a  map  had  been  discovered  in  the  Colonial 
Office  of  grants  in  the  Colony,  which  contained  Nicholas  Devine's  oame  for  200 
acres,  distinctly  marked  out,  and  which  tallied  with  the  evidence  of  Davis,  that 
Bfayne,  the  Government  Surveyor,  had  gone  over  the  land,  and  measured  it  with 
th  •  Government  map. 

[See  Des  Barres  v.  Shey,  1873,  29  L.T.  592.] 


ON  PETITION  FROM  THE  ISLAND  OF  GUERNSEY. 
In  re  Sabchbt  *  Nov.  28,  1856,  and  July  21,  1857]. 

After  a  delay  of  eight  years  from  the  date  of  the  judgments  of  the  Court  b 
the  Judicial  Commit!  e  refused  to  grant  leave  to  appeal  vn  forma  pauperis, 
no  sufficient  explanation  being  given  to  account  for  the  Petitioner's  laches. 

In  this  case  the  Petitioner  applied  for  leave  to  appeal  vn  jorum  pauperis,  from 
two  judgments  of  the  Royal  Court  of  Guernsey,  dated  respectively  the  22nd  of 
December,  1849,  and  the  26th  of  February,  1850.  It  appeared  from  the  petition 
that  the  Petitioner  had  previously  applied  to  the  Judicial  Committee  for  leave  to 
appeal  from  the  above  judgments,  the  Court  in  Guernsey  having  refused  to  permit 
such  appeal;  which  their   Lordships  allowed  upon  terms  of  the  Petitioner  giving 

1,-itv  for  costs  in  the  sum  of  £100.  The  Petitioner  failed  to  comply  with  this 
condition,  and  [534]  again  applied  upon  petition  on  the  28th  of  November,  1856,i" 
to  their  Lordships  to  be  allowed  to  prosecute  his  appeal  in  forma  pauperis,  alleging 
that  the  delay  in  the  prosecution  of  the  appeal  was  occasioned  by  the  inability  of  the 
Petitioner  to  obtain  the  required  security  for  costs:  but  in  the  absence  of  any 
affidavit  their  Lordships  directed  the  petition  to  stand  over,  reserving  leave  to  the 
Petitioner  to  file  affidavits  to  account  for  the  delay  in  the  prosecution  of  the  appeal 
from  the  period  when  he  was  allowed  to  prosecute  his  appeal  in  forma  pauperis. 
The  Petitioner  now  renewed  the  application  upon  two  affidavits.  The  first  affidavit 
was  by  the  Pet  it  inner,  and  alleged  that  he  had  been  unable  to  obtain  security  for  the 
costs,  and  that  the  delay  was  occasioned  by  the  long  illness  and  death  of  his  former 
solicitor,  and  his  ignorance  of  the  form  of  procedure  in  the  Privy  Council  Office, 
as  well  as  his  hopes  of  an  arrangement  of  the  matter  with  the  Plaintiff.  The  other 
affidavit  was  by  the  clerk  of  his  solicitor  in  England,  regarding  the  Petition 
impoverished   circumstances   and    inability  to  obtain   the   requisite   security,   and 

minted  for  the  delay  by  Stating  that   the  Pet  it  inner  had  sent  a  petition,  to 
allowed  to  prosecute  his  appeal,  to  Sir  George  Grey,  the  Secretary  of  State  for  the 

*  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  The  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  the  Right  Hon.  The  Lord  Justice 
Turner,    the    Right    Hon.    Sir   John    Dodson,    and   the   Right    Hon.    Sir   William    H. 

Maule. 

t  Present  :    The  Right    Hon.   Dr.  Lushington,  the  Right   Hon.  The  Lord  .1 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  the  Right  Hon.  The  Lord  Ju- 
Turner,  and  the  Right  Hon.  Sir  John  Patteson. 
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Home  Office,  instead  of  lodging  it  at  the  Council  Office,  which  mistake  caused  con- 
siderable delay,  and  that  from  the  long  illness  of  the  Petitioner's  former  solicitor, 
the  matter  had  been  neglected,  and  the  papers  mislaid,  and  that  it  was  not  until 
the  month  of  Octo-[535]-ber  last,  that  the  papers  relating  to  the  matter  were  found. 
Mr.  F.  Lawrence,  in  support  of  the  application. 

The  Right  Hon.  Dr.  Lushington. — In  this  case,  leave  to  appeal  from  certain 
decrees  and  judgments  of  the  Royal  Court  at  Guernsey,  dated  the  22nd  of  December, 
IS  ID,  and  the  26th  of  February,  1850,  was  granted  to  the  Petitioner  so  long  back 
as  the  year  1853,  upon  terms  of  giving  security  in  the  sum  of  £100, 
for  costs.  In  November,  1856,  a  motion  was  made  here  upon  petition  for  leave 
to  appeal  from  those  judgments  and  decrees,  in  forma  pauperis,  but  as  their  Lord- 
ships were  not  then  satisfied,  in  consequence  of  the  delay  that  had  taken  place  in  prose- 
cuting the  appeal,  they  directed  the  matter  to  stand  over,  reserving  to  the  Petitioner 
leave  to  renew  the  application  upon  affidavits  accounting  for  the  delay.  After  a 
long  interval  the  present  petition  is  preferred.  Affidavits  have  been  filed  to  account 
for  the  delay,  but  their  Lordships  are  of  opinion  that  the  Petitioner  has  not  assigned 
in  such  affidavits  sufficient  reason  for  making  the  order  he  asks  for,  as  it  is  apparent 
that  he  has  not  prosecuted  his  appeal  within  a  reasonable  time,  and  the  grounds 
assigned  in  the  affidavits  are  not  a  satisfactory  answer  for  his  very  long  neglect. 

[As  to  special  leave  to  appeal  in  civil  cases  generally,  see  note  to  Retemeyer  v. 
Obermuller,  1837,  2  Moo.  P.C.  at  p.  125.] 
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ON  APPEAL  FROM  Till-;  SUPREME  COURT  <>F  XKW  SOUTH  WALKS. 

SAMUEL  TERRY  HUGHES,  ami  others,-    Appellants;  MARTHA   FOXLOWE 
HOSKING,  and  others, — Respondents  *  [July   II.   L856]. 

Testator,  by  his  Will,  executed  in  L824,  made  a  genera]  devise  of  all  the  residue  of 
his  real  estate,  not  otherwise  disposed  of,  whether  in  possession,  reversion, 
remainder,  or  expectancy,  t.>  1'].  T.  and  the  heirs  of  his  body.     By  a  Codicil 

made  in  1834,  he  revoked  thai  devise,  and  devised  all  his  real  estate  "not 
otherwise  disposed  of  "  by  his  Will  or  Codicil  t<>  i  rustees,  in  trust  for  E.  T.  for 
life,  ami  at  K.  T.'a  decease,  if  he  should  have  lawful  issue,  t<>  E.  T.'s  heirs,  and 
in  default,  to  the  Testator's  own  right  heirs.  Subsequent  to  the  date  of  this 
Codicil,  and  in  i he  year  1835,  the  Testator  acquired  by  purchase  other  real 
estate.  In  1836,  he  executed  another  Codicil,  by  which  he  altered  the  devises 
contained  in  the  Will  and  Codicil,  hut  made  no  mention  of  the  estate  acquired 
in  1835.     This  Codicil  contained  these  |  "  And  whereas  by  my  said 

Will  or  Codicil,  or  one  of  them,  I  did  gii  queath  all  my  real  estate  not 

specifically  otherwise  disposed  of  to  trustees  therein  named  in  trust    for  my 
son,  E.  T."     "  Now.  I  bereby  revoke  and  annul  such  part  of  my  said  bequest  as 
relates  to  my  own  right   heirs,  and  hereby  devise  and  bequeath  the  sam< 
estate,   in  the  event   o]    my  said  son's  death   without    issue,  to  all  the  child' 

.1.  T.  and  of  my  nephew  J.  H.,  and  of  my  daughter  H.,  who  shall  he  then  living, 
share  and  share  alike,  as  tenants  in  common."  Held  (affirming  the  judgment 
of  the  Supreme  Court  at  New  South  Wales),  that  the  last  Codicil  did  tint 
amount  to  a  republication  of  the  Will  and  former  Codicil  so  as  to  pass  the  real 
estate  subsequently  acquired,  hut  was  confined  to  the  dispositions  of  the  estate 
he  was  seized  of  at  the  date  of  the  Will,  and  thai  (he  Testator  died  intestate 
as  to  the  B  fter-acqui  red  real  estate. 

The  question  in  this  appeal  was.  whether  certain  real  estate  situate  in  New  South 
Wales,  purchased  l.y  [2]  the  testator.  Samuel  Terry,  of  Sydney,  in  New  Smith  Wales, 
after  the  date  of  a  second  Codicil  to  his  Will,  hut  before  the  execution  of  a  third 
Codicil,  was  included  in  ami  formed  part  of  his  residuary  estate,  and  passed  under 
the  devise  contained   in  the   Will  of  his   residuary   rea  or  whether   the   same 

descended  to  his  1 1 ••  i  iv -s- a t da w  .  The  Appellants  claimed  to  he  entitled  under  the 
residuary  devise.  The  principal  Respondent,  Hosking,  was  the  heiress-at-law  of 
Samuel  Terry. 

*  Present:  The  Righl  Hon.  T.  IVmherton  Leigh,  the  Right  Hon.  Sir  Edward 
Ryan,  the  Right  Hon.  Sir  John  Dodson,  and  the  Right   Hon.  Sir  William  H.  Maule. 
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The  Testator,  by  his  Will,  dated  the  25th  of  October,  1824,  among  other  things. 
gave  and  devised  as  follows: — "I  give,  devise,  and  bequeath  unto  my  dear  wife 
.i.  all  that  my  messuage  or  tenement  and  premises,  with  the  appurtenances 
o  belonging  wherein  I  now  reside,  situate  in  Pitt  Street,  in  Sydney  aforesaid; 
and  also  all  and  singular  other  my  messuages  or  tenements,  and  all  the  allotments 
of  ground  which  I  shall  lie  possessed  of  or  entitled  unto  at  the  time  of  my  decease,  of 
whatsoever  description  or  quality  the  same  may  be,  situate,  lying  and  being  in  the 
Towns  of  Sydney  aforesaid,  and  Liverpool,  to  hold  the  same  to  her.  my  said  wife,  and 
her  assigns  for  and  during  the  term  of  her  natural  life.  And  from  and  [3]  after  her 
decease  I  give  and  devise  the  several  messuages  or  tenements,  and  allotments  in  the 
manner  hereinafter  mentioned  ;"  and  after  devising  other  parts  of  his  real  estate,  he 
proceeded:  "Also  I  give  and  devise  unto  my  son,  Edward  Terry,  my  several  estates 
and  lands  situate  in  the  Five  Islands.  Bathurst,  and  the  Devil's  back,  or  Eastern 
creek,  respectively  :  also  my  estates  called  Boxhill  and  Mount  Pleasant,  and  all  and 
singular  other  my  messuages,  farms,  land  and  hereditaments  of  every  description, 
not  hereinbefore  disposed  of  by  me.  and  wheresoever  situate,  lying  and  being,  and 
whether  in  possession,  reversion,  remainder,  or  expectancy,  to  hold  the  same  unto  my 
said  son,  Edward  Terry,  and  the  heirs  of  his  body  for  ever."  After  the  execution  of 
this  Will  the  Testator  executed  three  several  Codicils.  The  first  was  dated  the  25th 
of  October.  1825.  which  contained  nothing  material  to  the  question  at  issue,  as  it  did 
not  affect  the  devise  of  his  real  estate.  The  second  Codicil  was  dated  the  1st  of 
February,  1834,  whereby  he  revoked  the  devise  to  his  son,  Edward,  and  devised  to 
certain  trustees,  the  estates  before  devised  to  him,  and  all  other  his  real  estate  not 
otherwise  disposed  of  by  his  Will  or  his  Codicil,  in  trust,  to  permit  his  son,  Edward, 
to  receive  the  rents  and  profits  during  his  natural  life,  with  remainder  to  the  use  of  his 
son  Edward's  heirs,  and  in  the  event  of  his  son,  Edward,  dying  without  lawful  issue, 
then  upon  trust  to  convey  the  estates  to  the  right  heirs  of  the  Testator,  and  he  ratified, 
republished,  and  confirmed  his  "Will  in  every  respect,  except  as  to  certain  devises,  not 
requisite  to  specify,  which  lie  altered  and  revoked.  After  the  date  of  this  Codicil, 
and  in  the  month  of  August,  1835,  the  Testator  purchased  a  parcel  of  land  [4]  con- 
taining 1400  acres,  which  was  afterwards  conveyed  to  him  :  and  on  the  5th  of  July. 
1836,  the  Testator,  by  a  third  Codicil,  altered  the  disposition  of  certain  portions  of 
the  real  estate,  made  by  his  Will  and  the  second  Codicil:  and  after  making  certain 
specific  devises  not  affecting  the  14  00  acres  of  land,  which  were  not  mentioned,  this 
Codicil  proceeded  as  follows: — "  And  whereas  by  my  said  Will  or  Codicil,  or  one  of 
them.  I  did  give  and  bequeath  all  my  real  estate  (not  specifically  otherwise  disposed 
of)  to  the  trustees  therein  named,  upon  trust  for  my  said  son,  Edward  Terry,  for 
life,  and  at  his  decease  for  the  heirs  of  his  body,  if  any,  and  failing  his  issue  to  my 
own  right  heirs  :  now.  I  hereby  revoke  and  annul  such  part  of  my  said  bequest  as 
relates  to  my  own  right  heirs,  and  I  do  hereby  give,  devise  and  bequeath  the  same 
real  estate  in  the  event  of  my  said  son's  death  without  issue,  to  all  the  children  of 
John  Terry,  of  Boxhill,  and  of  my  nephew,  John  Terry  Hughes,  and  of  my  daughter. 
Martha  Foxlowe  Hosking,  who  shall  be  then  living,  share  and  share  alike,  as  tenants 
in  common  :  and  I  direct  my  said  Trustees  upon  such  event,  to  convey  the  said  real 
estate  unto  and  to  the  use  of  such  the  children  of  John  Terry,  John  Terry  Hughes, 
and  Martha  Foxlowe  Hosking  accordingly."  The  Testator  died  in  the  year  1838, 
without  having  revoked  his  said  Will  or  Codicils. 

Suits  were  instituted  in  New  South  Wales  for  the  purpose  of  administering  the 
Testator's  estate,  part  of  which  consisted  of  a  farm  called  Terry's  meadows,  and  a 
question  having  arisen  as  to  what  part  of  the  farm  was  included  in  the  residuary 
estate,  or  passed  by  the  residuary  devise  in  his  Will,  an  order  of  reference  was  made 
in  the  suits,  by  the  Supreme  Court  of  New  South  [5]  Wales,  by  which  it  was  referred 
to  the  Master  to  inquire  what  part  of  such  estate,  or  farm,  called  Terry's  meadows, 
was  included  in  and  formed  part  of  the  residuary  estate  of  the  Testator.  The 
Master  by  his  report  found,  that  the  estate  called  Terry's  meadows,  contained 
4100  acres  of  land,  or  thereabouts,  and  was  composed  of  two  several  portions 
of  lands  amounting  to  2700  acres,  which,  together  with  the  U00  acres  purchased 
by  the  Testator  in  1835,  made  the  total  amount  of  4100  acres  :  and  he  found  that  the 
2700  acres,  and  no  other  part  of  the  estate  of  Terry's  meadows,  were  included  in  or 
formed  part  of  the  Testator's  residuary  estate.  The  Appellants  took  exceptions  to 
this  finding  of  the  Master,  on  the  ground,  that  thereby  the  above-mentioned  1400 
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-  of  land  were  excluded  from  the  residuary  estate  of  the  Testator,      i 
tiona  were  argued  before  His   Honor,  Roger  Therry,  Esquire,  Primary  Judge  in 
Equity,  and  on  the  27th  of  A.ugust,  1853,  that  Judge  overruled  the  exceptions  with 

Appellants  appealed  againsl  thiB  Order,  to  the  Supreme  Couii  South 

Wales,  praying  thai  the  exceptions  might  be  allowed.     On  the  L 2th  of  October,  I8i 
the  Chief  Justice  and  the  Puisne  Judges  of  the  Supn  a  i   Court,  by  an  Order  of  that 
date,  decreed  thai  the  <  >rd<  r  of  the  Primary  Judg         E     ity  should  be  affirmed  with 
The  grounds  upon  which  the  Supreme  Court  proceeded  were,  thai  the  Testator 
was  not  seized  of  the  parcel  of  land  containing  the  1  100  acres,  al  the  date  of  bis  \\  ill, 
or  "t'  the  firsl  or  Becond  Codicil  thereto,  and  thai  although  he  was  seized  thereof  a1 
the  date  of  the  third  Codicil,  and  thai  such  third  Codicil  operated  as  a  republication 
of  the  Will,  yet  that  the  Testator  i  mended  by  the  third  Codicil  to  con  line  the  di 
his  real  estate,  "not  specifically  [6]  otherwise  di>po>td  of,"  to  the  Bame   r<  - 
real  estate  as  was  devised  by  his  Will,  and  did  not  intend  by  his  third  Codicil  to 
vise  the  parcel  of  land  containing  the  HUU  acres,  which  was  purchased  by  him  after 
the  date  of  his  Will. 

The  Appellants  having  obtained  leave  to  appeal  from  the  Order  of  the  12th  of 
.  the  appeal  now  came  on  for  argument. 

Mr.  11.  Palmer,  Q.I  ..  and  Mr.  Dickinson,  for  the  Appellants;. — The  question 
raised  in  this  appeal  is  upon  the  construction  of  a  Will  made  before  the  passing  of 
the  Wills  Act  of  this  country,  the  1st  Vict.,  c.  26,  and  is  irrespective  of  the  pro- 
visions of  that  Statute.  It  is  apparent  from  the  language  of  the  Will,  that  the  I 
tator  supposed  himself  capable  of  disposing  of  after-acquired  estate,  and  the  Will 
is  made  upon  that  assumption.  The  Testator  by  his  Will  gives  to  his  wife  ;,  life 
estate  in  all  his  messuages  or  tenements,  and  all  allotments  of  ground  he  shouhl 
be  entitled  unto  "  at  the  time  of  his  decease  "  in  the  towns  of  Sydney  and  Liverpool. 
This  declaration  expresses  a  clear  intention  to  devise  the  real  estate  he  would  be 
entitled  to  at  the  time  of  his  death  in  Sydney  and  Liverpool.  The  gift  over  to  his 
BOD  and  the  heirs  of  his  body  alone  mentions  the  property  described.  There  is 
nothing  material  in  the  first  Codicil.  But  the  Becond  Codicil  clearly  brings  down 
the  Will  to  the  date  of  that  Codicil,  it  ratifies  and  confirms  his  Will,  save  as  alt< 
1  nstead  of  limit  ing  to  his  son  a  remainder  in  tail  as  was  limited  by  the  Will,  he  gives 
him  an  estate  for  life,  with  remainder  over  to  his  children,  and,  in  default,  to  the 
.n  right  heirs.  Here  then  again  is  clear  evidence  of  intention 
which  distinguishes  the  [7]  present  case  from  Bowti  v.  Bowes  (2  Bos.  and  1'ul.  500). 
By  the  third  Codicil  the  Testator  alters  the  disposition  of  part  of  his  residuarv 
estate,  and  he  uses  this  expression,  "  whereas  by  my  said  Will  and  Codicil,  or  one  ■  f 
them,  1  did  give  and  bequeath  all  my  real  estate  (not  specifically  otherwise  dis- 
posed  of)  in  Trustees,"  and  then  he  revokes  the  limitation  to  his  own  right 
heirs,  and  devises  "the  same  real  estates"  in  the  event  of  hi-  rtain 

pei  s,,ns   therein    named.      It    is  apparent,  then,   that    the   Testator    intended   to 
all  his  real  estates,  and  it  lies  on  the  other  side  to  show  that  such  was  not  his  inten- 
tion ;    we  Bubmit  t hat  this  being  manifestly  his  intention,  bis  Will  was  republic 

by  this  third  Codicil  so  as  to  pass  the  aftei'-acipii  led  estate.  The  words  "ih  Bame 
real  estate"  Used  in  this  Codicil,  cannot  mean  the  same  property  as  passed  by  the 
residuary  gift  in  the  Will,  for  that  had  been  altered  by  the  second  Codicil,  but 
meant  the   residue  generally.      The  word  ••.same"   in   tin  I   merely   I 

word   of    reference,  not   of   identity.      The  case   B&WCS   v.   limits  [2    lin~.    and    1'.    [ 
is  an  exception  to  the  general  rule  as  to  republication  depending  on  the  lai 
the    particular    instruments.        The    rule    is    thus    stated    by    Jarman,    "On    Wills." 
1  Vol.  p.  175  (Edit  1844):   "Lands  of  inheritance  acquired  since  tie  m  of 

the  Will  were  [under  the  old  law]  often  broughl  within  the  operation  of  ai  J 
or   residuary   devise  contained   in   such    Will,   and   that,   too,   though   the   Codicil   ex- 
pressed no  intention  to  republish,  and  though  it  was  not  annexed  to,  or  declared  to 
he  a  part  of,  and  did  not   in  terms  confirm  the  Will,  and  whether  the  Codicil  r.  i 
to   real  estate  or  personalty,  the   result    being  precisely  tie  al   Or 

-iduary    de-[8]-vise    had    heen    incorporated    into    the    Codicil    itself."      It     is    in,, 
material  if  the  Codicil  devises  part  of  lands  acquired  since  the  execution  of  the  Will. 
Thus   in   Ihilim    v.   Ilti/ijuti    (1    Meri.   285),  the  Testator   by   Will  devised   all   his   | 
hold,  copyhold,  and  real  estates.      He  afterwards  contracted  to  purchase  several  other 
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estates;  and,  by  a  Codicil  specifying  some  of  the  estates  he  had  so  contracted I  to 
purchase,  he  devised  them  to  the  same  Trustees  upon  the  trusts  of  his  Will,  the 
Master  of  the  Rolls  (Sir  William  Grant)  held  that  the  Codicil  amounted  to  a  Re- 
publication of  the  Will,  so  as  to  pass  not  only  the  estates  therein  specified,  but  all 
the  estates  contracted  to  be  purchased  between  the  dates  of  the  Will  and  Codicil. 
In  this  case  the  Codicil  must  be  held  to  be  a  republication  of  the  Will,  and  unless 
it  is  so  decided,  the  intention  of  the  Testator  upon  the  face  of  the  Codicil  will  be 
defeated  It  is  not  a  case  for  election  as  was  held  in  Churchman  v.  Ireland  (1  Russ. 
and  Myl.  250).  So  in  Goodtith  v.  Meredith  (2  Mau.  and  Sel.  5),  a  Codicil  "  to  be 
taken  as  part  of  his  Will  "  was  considered  as  a  republication  of  the  Will,  so  as  to 
pass  estates  contracted  before,  but  conveyed  between  the  dates  of  the  Will  and  Codicil. 
The  case  of  Bowes  v.  Bowes  (2  Bos.  and  Pul.  500)  was  strongly  relied:  upon  by  the 
Court  below.  That  ease,  however,  is  distinguishable  from  the  present.  In  that  case 
there  was  no  intention  shown  by  the  Testator  to  pass  more  than  the  law  authorized 
him  to  devise,  and  he  gave  wholly  and  conclusively  by  the  Codicil  what  was  given  by 
the  Will.  Lord  Thurlow  in  that  case  seemed  to  impute  an  intention  in  the  Will 
to  pass  after-acquired  estate,  but  Lord  Eldon  could  not  discover  such  intention. 
[9]  In  the  present  case  the  Testator  has  not  given  wholly  what  he  gave  by  the  Will, 
but  he  certainly  lias  manifested  an  intention  to  pass  after-acquired  estate.  Subse- 
quent cases  do  not  carry  the  doctrine  further  than  is  laid  down  in  Bowes  v.  Bowes 
[2  Bos.  and  P.  500].  In  Monypenny  v.  Bristow  (2  Russ.  and  Myl.  117),  Sir  John 
Leach,  the  Master  of  the  Rolls,  and,  upon  appeal,  the  Lord  Chancellor  Brougham, 
held  that,  notwithstanding  the  generality  of  the  Testator's  recited  intention  respect- 
ing his  wife,  the  terms  of  the  dispositive  part  of  the  Codicil  prevented  its  operating 
to  republish  the  residuary  devise  in  the  Will,  so  as  to  comprise  two  freehold  houses 
which  the  Testator  had  acquired  since  its  execution.  Again,  in  Hughes  v.  Turner 
(3  Myl.  and  Keen.  666)  it  was  held  that  a  Codicil  did  not  operate  as  a  republication 
of  a  Testatrix's  Will,  so  as  to  pass  an  estate  purchased  between  the  date  of  the  ^  ill 
and  the  date  of  the  Codicil.  Ashley  v.  Waugh  (4  Jurist,  572)  is  really  a  caricature 
of  Bowes  v.  Bowes  [2  Bos.  and  P.  500].  It  has  been  so  treated.  2  Jarman  "  On 
Wills,"  p.  72L  In  that  case  Lord  Cottenham  considered  that,  where  a  Testator  in 
his  Codicil  recited  his  Will  as  an  instrument  of  a  certain  date,  and  then  proceeded  to 
revoke  the  appointment  of  a  Trustee  in  his  "  said  Will,"  and  nominated  another 
person  to  be  a  Trustee  of  his  "  said  Will,"  he,  by  this  reference  to  the  particular 
instrument  constituting  his  Will,  negatived  the  republishing  effect  of  the  Codicil. 
The  words,  the  "  said  Will "  being  in  his  Lordship's  opinion  equivalent  to  the  words 
"  the  said  lands,"  used  in  Bowes  v.  Bowes  [2  Bos.  and  P.  500]. — [Mr.  Pemberton 
Leigh. — There  must  be  some  inaccuracy  in  the  report  of  Ashley  v.  Waugh  [4  Jur. 
572].  The  point  really  did  not  arise.] — The  third  Codicil  in  this  case  [10]  operated 
as  a  republication  of  the  Will,  and  brought  down  the  Will  to  the  date  of  that 
Codicil;  and  as  no  contrary  intention  appears,  we  submit  that  the  lands  in  question 
passed  under  the  residuary  devise  in  the  Will  of  the  real  estate  of  the  Testator. 

The  Solicitor-General  (Sir  Richard  Bethell),  and  Mr.  Hobhouse,  for  the  Re- 
spondents.— According  to  the  true  construction  of  the  terms  of  the  third  Codicil, 
and  the  settled  rules  which  control  the  doctrine  of  the  republication  of  a  Will  by  a 
subsequent  Codicil,  affecting  intermediately  acquired  real  estate,  the  Will  and  third 
Codicil  of  the  Testator  did  not  operate  as  a  republication  of  the  Will,  so  as  to  pass 
under  the  residuary  devise,  the  lands  in  question.  The  Testator,  we  contend,  died 
intestate  in  respect  of  such  estate.  Now,  it  must  be  observed  that  the  only  expres- 
sion of  intention  in  the  Will  of  the  Testator  as  to  future  estates  is  confined  to  the 
devise  of  lands  in  Sydney  and  Liverpool,  and  to  such  allotments  as  he  might  be  en- 
titled to  at  his  decease,  and  that  certainly  does  not  extend  to  the  general  residue. 
The  residuary  devise  is  only  in  the  ordinary  form,  similar  to  that  in  the  decided 
cases.  Passing  over  the  first  Codicil,  we  come  to  the  second  Codicil,  which,  how- 
ever, merely  alters  the  enjoyment  of  the  residuary  estate  which  was  given  to  Edward 
Terry  by  the  Will.  It  is  clear  that  the  gift  in  the  third  Codicil  did  not  take  away 
any  part  of  the  residue  given  by  the  Will.  The  intention  of  the  Testator  is  clear 
by  this  Codicil  to  take  something  away  from  his  own  right  heirs.  This  Codicil, 
therefore,  does  not  affect  to  dispose  the  whole  residue;  only  the  enjoyment,  after 
the  death  of  Edward  Terry,  of  what  by  the  Will  [H]  was  given  to  him.     This  devise 
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does  not  deal  with  the  whole  property  of  the  Testator.  <>r  even  his  whole  interest  in 
any  part:  it  only  affects  the  ultimate  remainder  reserved  to  his  own  right  heirs. — 
[Mr.  Pemberton  Leigh. — Your  argument  then  goes  to  this  extent,  Thai  the  Testai  >r 
does  not  disturb  the  previous  devises,  bul  only  gives  the  remainder,  in  the  evenl  of 
his  son's  death  without  issue,  to  certain  other  parties,  instead  of  to  his  own  right 
heirs.']     Yes.      The  words  relied  upon  by  the  Appellant,  in  the  third  Codicil,  are 

"the    >aiiie    leal    estate."       The    word    "same"     i-    equally    referential     as    the    WOrd 

"  said  "  used  by  the  Testator  in  Bowes  v.  Bowes  [2  Bos.  and  I'.  500].  Tin-  construc- 
tion put  by  the  Appellants  upon  this  word  is  Forced  and  unnatural,  and  contrary 

to  tin-  Testator's  intentions.      It   is  a  principle  well  known   in  the  Court  of  Chancery, 
that  to  authorize  the  rejection  of  words  in  a  Will,  there  must  he  an  absolute  im- 
possibility of  construing  the  Will  if  the  words  he  retained.     Chambers  v.  Brails- 
ford  (2  Meii.  25).       Here  the  woi'd  "same"  has  its  definite  meaning,  and  effect  nuts! 
In   given  to  it  as  in  the  interpretation  of  the  word  "  Idem  "  in  Co.  Litt.      As  a  general 
rule  it   is  conceded  that  a  Codicil  operates  as  a  republication  of  a  Will,  mdes- 
effed  to  do  so  is  aegatived  by  the  contents  of  the  Codicil  itself.     2  Jarman,  "On 
Wills,  ]..  724;  hut   that   rule  is  not    applicable  where  evidence  of  intention  exists 
thai  such  is  not  intended  to  he  the  case.      Upon  principle  and  authority  tin-  cas 
concluded  by  Bowes  v.  Bowes  (2   Bos.   and  Pul.  500).     In  a  branch  of  that   .  . 
Strathmore  v.  Bow*  s  i7  Term.  Hep.  482),  Lord  Kenyon  says,  what  in  fact  is  the  question 
here,  that  the  point    is,    'whether   it    was  the   intention   of  [12]  the  devisor  to   pass 
anything  more  than  he  could  have  pass,,)  by  the  Will  itself."     And  that  was  the 
opinion  of  the  Court  in  Pigott  v.  Waller  (7  Yes.  123). 

Mr.  Dickinson  replied. 

Judgment  was  pronounced  by 

The  Righl  Hon.  T.  Pemberton  Leigh  (15th  July.  1856). — In  this  case  their  Lord- 
ships have  been  assisted  by  a  very  able  judgmenl  of  the  Court  below  (aj),  and  by  an 
admirable  argument  at  this  bar,  and  they  have  no  doubt  as  to  the  advice  that  it 
will  be  their  duty  to  tender  to  Her  Majesty. 

The  question  is  simply  this.  The  Testator  made  his  Will  in  1824,  and  that  Will 
contained  a  general  devise  of  all  the  residue  of  his  real  estates  in  favour  of  his 
son,  Edward  Terry,  and  the  heirs  of  his  body.  That  Will  can  apply  only  to  the 
estates  which  the  Testator  possessed  at  the  time  be  made  it.  Subsequently  to  the 
date  of  that  Will,  and  in  the  year  L835,  he  purchased  further  real  estate,  and.  in  the 
year  L836,  he  made  a  Codicil  to  his  Will  :  and  the  only  question  to  be  determined  is 
this;  whether  the  effect  of  that  Codicil  was  to  bring  down  the  residuary  clause  con- 
tained in  the  Will,  to  the  date  of  the  Codicil,  as  if  it  had  heeii  contained  in  the  Codicil 
and  not   in  the  Will. 

Now.  the  rules  of  law  which  are  applicable  to  this  [13]  subjed  have  been  con- 
clusively settled  by  authority.  A  Will  at  the  date  of  the  instrument  in  question 
could  only  pass  estates  which  the  Testator  had  at  the  time,  and  if,  therefore,  he 
afterwards  purchased  other  real  estate,  it   became  necessary  for  him  to  make  a  new 

amentary  disposition,  for  the  purpose  of  disposing  of  that  after-acquired  estate. 
Ih  might  make  that  new  test  anient;' rv  disposition  either  by  a  Codicil  directly  apply- 
ing to  it,  .n-  by  a  new  Will,  or,  if  the  words  contained  in  the  old  Will  were  suffi- 
cient lv  extensive  to  include  all  that  he  possessed,  then  the  clause  contained  in  the 
old  Will  would  he  read  as  if  it  had  been  introduced  into  a  new  Will  at  the  date  of 
the  Codicil.  The  effect  of  such  further  disposition  obviously  and  necessarily  would 
he,  to  include  in  the  residuary  devise  all  that  he  possessed  at  the  time  of  its  execution. 

In  the  case  of  Acherly  v.  Vernon  (Oomyn's  Hep.  381  :  S.C.  3  Bio.  P.C.  Torn! 
Edit.  p.  83,  2  Eq.  Ca.  Ah.  769,  pi.  1),  this  principle  was  carried  to  an  extent,  the 
propriety  of  which  great  doubts  have  been,  and  as  it  appears  to  us  reasonably,  enter- 
tained.    For  it  was  there  held,  that  the  effect  of  a  Codicil  referring  to  an  existing 

en  The  judgment  his  Lordship  here  alluded  to  was  that  in  the  case  of  Clarkt 
ami  Others  v.  Terr;/  and  Others,  pronounced  by  the  Chief  Justice  of  the  Supreme 
Court  of  New  South  Wales,  which  involved  the  same  point  as  was  the  subject  of  dis- 
pute in  this  appeal.  A  manuscript  copy  was  handed  in  to  their  Lordships  by 
Counsel. 
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Will  was  not  merely  to  amount  to  a  recognition  of  that  Will  in  the  state  in  which  it 
existed  and  to  the  interpretation  which  it  then  bore,  but  that  the  effect  of  it  was  to 
bring  down  the  date  of  such  Will  to  the  date  of  the  Codicil,  and,  therefore,  in  truth 
not  merely  to  recognize  the  existing  instrument,  but  lo  create  a  new-  instrument. 

This  case  was  followed  by  other  cases,  which  in  effect  declared  that  the  execution  of 
a  Codicil  is  a  recognition,  and  equivalent  to  a  republication  of  the  previously 
executed  Will,  and,  therefore,  that  you  must  read  the  [14]  residuary  clause  contained 
in  the  Codicil,  just  as  if  there  had  been  a  republication  in  the  more  ordinary  form 
of  the  Will  itself. 

This  principle,  whether  reasonable  or  not.  was  at  all  events  not  open  perhaps  to 
any  great  objection  so  long  as  there  was  nothing  in  the  Codicil  itself  inconsistent 
with  that  construction  ;  but,  if  a  Codicil  contained  a  residuary  disposition,  referring 
to  the  same  property  as  that  devised  by  the  Will,  property  which  the  Testator  pos- 
sessed  at  the  date  of  the  Will,  it  was  quite  impossible  that  you  could  impute  to  the 
Testator  a  presumed  intention  which  his  declared  intention  in  the  Codicil  expresdv 
contradicted.  You  could  not  read  the  clause  in  th-e  Will  as  contained  in  the  Codicil ; 
if  you  found  in  that  very  Codicil  a  clause  directly  inconsistent  with  that  interpreta- 
tion. That  was  the  case  of  Bowes  v.  Bowes  (2  Bos.  and  Pul.  500),  which  was  con- 
sidered by  Lord  Kenyon  as  a  perfectly  clear  case.  In  that  case  the  Testator  by  his 
Will  made  a  general  devise  of  his  real  estate  to  trustees  upon  certain  trusts;  he 
afterwards  purchased  other  real  estates,  and  then  made  a  Codicil ;  and  by  that 
Codicil  after  reciting  that  he  had  by  his  Will  devised  all  his  real  estates  to  two 
trustees,  he  thereby  revoked  that  devise,  and  gave  all  his  "  said  lands,  tenements, 
and  hereditaments  "  to  two  new  trustees.  And  it  was  held  by  the  House  of  Lords 
that  the  Will  was  not  republished  so  as  to  pass  real  estate  acquired  between  the 
dates  of  the  Will  and  the  Codicil,  on  the  ground  that  the  word  "  said  "  confined  the 
operation  of  the  Codicil  to  the  lands  which  had  actually  been  devised  by  the  Will. 
And  it  seems  certainly  to  have  been  very  difficult  to  contend  that  under  such  circum- 
stances you  could  introduce  into  the  Codicil  an  [15]  intention  to  dispose,  not  of  those 
estates  which  by  the  Codicil  he  declared  his  intention  of  disposing  of,  but  to  dispose 
of  those  estates  which  were  not  included  in  the  Will,  and,  therefore,  by  the  express 
language  of  the  Codicil,  were  excluded  from  the  Codicil. 

Bowes  v.  Bones  [2  Bos.  and  P.  500]  was  followed  by  Monypenny  v.  Bristow  (2 
Buss,  and  Myl.  117),  and  by  Hughes  v.  Turner  (.">  Myl.  and  Keen.  666),  and  these 
cases  do  not  carry  the  principle  further.  The  case  of  HuTme  v.  Heygate  (1  Meri. 
285),  which  was  referred  to  in  the  argument,  is  not  in  the  least  degree  inconsistent 
in  principle  with  those  authorities.  There  the  Testator  made  a  Will  containing  a 
general  devise  of  all  his  real  estate  whatsoever,  vpon  certain  trusts:  he  afterwards 
purchased  other  real  estates,  some  of  which  were  conveyed  to  him  before  the  date 
of  the  Codicil,  and  others  for  which  he  had  contract  d,  had  not  been  conveyed. 
Those  last  estates,  however,  were  in  equity  as  much  his  property  as  those  which  had 
been  legally  conveyed  to  him.  By  the  Codicil  he  expressly  devised  the  estates  which 
had  been  conveyed  to  him,  and  he  expressly  ratified  and  confirmed  in  all  other  re- 
spects his  Will.  It  was,  therefore,  a  case  in  which  there  was  a  clear  declaration 
according  to  the  principles  established  in  Acherly  v.  Vernon  [3  Bro.  P.C.  83],  that  the 
Will  was  to  be  read  with  the  residuary  clause  as  applying  to  the  time  at  which  that 
Codicil  was  made,  and  not  as  confined  to  the  time  at  which  the  Will  was  made; 
and  the  only  question  was,  whether  because  the  Testator  had  made  a  devise  of  two 
of  the  estates  expressly,  you  could,  therefore,  infer  that  he  did  not  intend  to  devise 
under  the  residuary  clause  those  estates  which,  but  for  the  previous  devises,  would 
[16]  clearly  have  been  included.  Sir  William  Grant  decided  that  the  Codicil 
amounted  to  a  republication  of  the  Will,  so  as  to  pass  the  estates  contracted  to  be 
purchased  between  the  dates  of  the  Will  and  Codicil. 

The  question,  therefore,  in  these  cases  is  simply  this:  Does  or  does  not  a  Codicil, 
which  is  supposed  to  have  the  effect  of  extending  the  operation  of  the  Will,  by  its 
language  exclude  that  interpretation?  Is  there,  or  is  there  not.  contained  in  the 
Codicil,  a  declaration,  that  the  property  with  which  the  Testator  is  intending  to  deal, 
is  the  same  property  with  which  he  had  dealt  by  his  Will — or  does  he  intend  only 
to  alter  the  objects  of  its  destination,  and  in  no  degree  to  affect  its  substance? 

Now.  applying  these  principles  to  this  case  (with  the  exception  of  two  points 
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which  were  taken  in  the  very  ingenious  argumenl  of  Mr.  Palmer,  and  to  which  I 
shall  afterwards  refer),  this  case  is  infinitely  Btronger,  as  it  appears  to  their  Lord- 
ships, than  any  one  of  the  authorities  which  have  decided;  whether  there  is,  or  is 
not,  a  ch-ar  limit  by  the  Codicil,  of  the  residuary  clause,  to  the  .-states  which  were 
devised  by  the  Will. 

Now,  hen-  the  Testator  by  his  Will,  after  giving  to  bis  rod  certain  particular 
est.-, tev  -|l(.[i  devises  :  '  All  and  singular  other  mv  messuages,  farms,  land,  and  heredita- 
ments, of  everv  description,  not  hereinbefore  disposed  of  by  me,  unl y  Baid  son, 

Edward  Terry,  and  the  heirs  of  his  body  for  ever."  Be  afterwards,  by  the  second 
Codicil  to  his  Will,  dated  the  Lsl  of  February,  L834,  revoked  this  devise  in  favour 
of  his  s.m.  and  instead  of  giving  them  to  his  son  and  to  the  other  heirs  of  his  body,  he 
directed  thai  they  should  be  held  in  trust  [17]  for  his  son  for  life;  and  after  the 
decease  of  his  son,  if  he  should  have  lawful  issue,  to  the  use  of  the  heirs  of  his 
and  if  he  should  die  without  leaving  lawful  issue,  then  upon  trust  to  convey  the  same 

irs  to  his  the  Testator's  own  righl  heirs.  It  is  plain,  therefore,  that  in  this 
Codicil,  the  only  disposition  which  was  made  wis  of  the  estates  which  had  already 
by  the  Will  been  given  to  the  son.  At  this  time  no  purchase  had  been  made  of  the 
property  which  is  in  question  in  this  case.  So  that  upon  the  5th  of  July.  1836,  the 
date  «.f  his  third  Codicil,  his  estates  stood  thus  limited  :  all  the  estates  which  he 
p,,.sessed  of  at  the  time  of  in  a  k  i  n  g  his  Will,  with  the  exception  of  certain  portions 
which  had  been  devised  away  to  other  persons,  were  limited  to  his  son  for  life,  with 

linder  to  his  son's  children  ;  and  if  the  son's  children  should  die  without  i- 
then  there  was  an  executory  devise  to  Hie  right  heirs  of  the  Testator.  On  the  5th 
of  July,  1836,  the  Testator  executed  a  third  Codicil,  upon  the  tenns  of  which  we 
musl  determine  the  present  question.  And  that  question  is,  whether  this  Codicil 
can  authorise  the  Court  to  read  the  devise  contained  in  the  Will  as  a  general  devise 
of  all  the  real  estates  existing  at  the  time  of  this  Codicil:  which  musl  of  course 
depend  upon  the  language  used  in  the  Codicil.  It  b  gins,  "  1.  Samuel  Terry,  do 
hereby  revoke  so  much  of  my  Will  and  the  Codicils  thereto  as  relate  to  the  under- 

tioned    states  and  property."     He  is.  therefore,  employing  this  Codicil  to  alter 
dispositions  which  he  has  already  made  of  property  passed  by  preceding  testamen- 
tary  instruments.      And   he  makes,   in   the  first    place,   an   alteration   in   certain   pro- 
perty which  had  been  bequeathed  to  his  daughter,  Mrs.  Hosking,  and  then  he  g 
on  in  [18]  these  terms:    "  And  whereas  by  mv  said  Will  or  Codicil,  or  one  of  them, 
I  did  -rive  and  bequeath  all  my  real  estate  (not  specifically  otherwise  dis] 
to  the  tru^t   es  therein   named,  upon  trust    for  mv  said  son.  Edward  Terry,  for  life, 
and  at  his  decease  to  the  heirs  of  his  body,  if  any.  and  failing  his  issue  to  my  own 
right  heirs,  now.  I  hereby  revoke  and  annul  such  pari  of  my  said  bequesl  as  rel 
to  my  own  right  heirs,  and  I  do  hereby  give,  devise,  and  bequeath  the  same  real 

te  in  the  event  of  my  son's  death  without  issue."  in  the  manner  therein  men- 
tioned. 

Now,  how  is  ii  possible  upon  this  Codicil,  which  contains  no  clause  ratifyil 
confirming  the  Will,  which  in  the  outset  is  expressly  confined  to  the  purpose  ex- 
plained, of  revoking  and  altering  dispositions  already  made:  which  in  the  disposi- 
tive part  refers  expressly  to  the  estates  already  devised;  which  leaves  unaffected 
the  earlier  dispositions  of  that  estate  in  favour  of  hi-  sol  .  Edward,  and  alters  only 
the  ultimate  contingent  remainder,  or  executory  devise,  in  favour  of  the  righl  heirs 
of  the  Testator  himself:  how  is  it  possible  consistently  with  that  clause,  to  say.  that 
the  Testator  intended  by  the  execution  of  this  instrument,  not  to  do  that  which  he 
has  expressly  said  that  he  intended  to  do,  but  to  do  something  perfectly  different 
from  it.  and  to  devise  estates  which  at  the  time  of  making  the  Will  he  had  no  power 
to  devise,  and  which  by  the  very  terms  and  the  express  language  of  this  Codicil  are 
excluded  from  the  operation  of  the  instrument   itself;' 

[1  cannot  he  contended  with  any  success,  that  this  case  LB  distinguishable  from 
Bowes  v.  limres  [2  Bos.  and  1'.  500],  and  the  Bubsequenl  authorities,  unless  it  could 
he  distinguished  on  one  of  two  grounds  urged  in  the  argument.  [19]  It  was  con- 
tended by  the  Appellants,  in  the  first  place,  that  the  Testator  could  not  mean  the 
same  real  estates  which  he  had  devised  by  the  Will.  becaU8e  he  had  already  altered 
the  disposition  of  those  real  estates,  he  had  destroyed  their  identity  by  except  im_r.  in 
the  second  Codicil,  a  certain  portion  of  them  from  the  residuary  clause.      Now.  that 
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argument  would  not  have  much  weight  even  if  it  were  founded  in  fact,  for  the  only- 
question  is  this:  does  this  Codicil  confine  itself  to  dealing  with  the  residuary  dis- 
position of  the  property  which  was  contained  in  the  Will,  or  does  it  operate  to  extend 
the  language  of  the  Will,  so  as  to  include  after-acquired  property?  And  we  think 
the  third  Codicil  shows  no  intention  to  pass  more  than  the  Testator  devised  by  the 
Will. 

But  it  was  contended,  secondly,  that  the  Testator  by  his  Will  has  shown  that  he 
supposed  he  could  by  that  instrument  dispose  of  property  other  than  that  which  he 
possessed  at  the  date  of  it ;  for  that  by  the  first  disposition  in  the  Will  to  his  wife, 
he  has  given  not  only  all  the  property  which  he  possessed  in  the  town  of  Sydney, 
but  also  "all  that  my  messuage,  etc.,  at  Sydney  aforesaid,  and  also  all  and  singular 
my  messuages  and  tenements,  and  all  the  allotments  of  ground  which  I  shall  be  pos- 
sessi  d  of  or  entitled  unto  at  the  time  of  my  decease."  And  it  was  argued  by  the 
Appellants  that  these  words  include  in  their  natural  interpretation,  a  gift  not  only 
of  what  then  belonged  to  the  Testator,  but  that  they  have  been  held  to  extend  to 
property  which  he  might  afterwards  acquire,  and,  although  they  could  not  of  course 
operate,  by  immediate  devise,  upon  the  estates  after-acquired,  still  they  might  be 
sufficient  to  raise  a  case  of  election.  But,  assuming  that  to  be  so,  and  that  the 
Testator  [20]  supposed  he  could,  by  words  properly  adapted  to  the  purpose,  dispose 
of  after-acquired  estate,  he  has  shown  no  such  intention  in  the  residuary  clause  : 
he  has  not  given  or  affected  to  give  any  property  which  he  should  afterwards  acquire  ; 
he  has  expressly  given  the  estates  which  he  then  had ;  and  by  his  third  Codicil  he 
has  confined  the  dispositions  which  are  thereby  made  to  the  estates  which  he  was 
possessed  of  at  the  time  he  made  his  Will. 

Their  Lordships,  therefore,  are  clearly  of  opinion,  that  the  learned  Judges  in  the 
Court  below  have  formed  a  perfectly  correct  view  of  the  law  applicable  to  this  sub- 
ject; that,  notwithstanding  the  ingenious  arguments  of  the  Appellants,  the  judg- 
ment below  must  be  affirmed,  and,  there  being  no  ground  for  this  ajopeal,  of  course 
the  affirmance  must  be  with  costs. 

[Mews'  Dig.  tit.  WILL;  VI.  Revival  and  Republication;  a.  General  Principles ;  b. 
By  Codicil;  3.  Effect  on  after-acquired  Property.  S.C.  4  W.R.  755.  Distin- 
guished in  Castle  v.  Fox,  1871,  L.R.  11  Eq.  555.] 


[21]  OX  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES. 

ROBERT  HOW  and  JOHN  WALKER,— Appellants;  WILLIAM  KIRCHNER, 
JOSEPH  SHARP,  and  ROBERT  WATERSTON  —  Respondents  *  [Nov.  26, 
1856,  and  Dec.  16,  1857J. 

A  shipowner  has  a  lien  upon  the  cargo  for  freight  (i.e.,  for  the  carriage,  convey- 
ance, and  delivery  of  goods),  but  such  lien  is  destroyed  by  his  entering  into  a 
contract  at  variance  with  that  lien  ;  as  where  he  by  contract  agrees  to  be  paid 
after  delivery  of  the  cargo,  and  not  at  the  time  of  delivery  [11  Moo.  P.C.  34]. 

A  bill  of  lading  contained  this  form:  "Freight  for  the  same  goods  to  be  paid 
by  the  shippers;"  and  in  the  margin  of  the  bill:  "Freight  payable  one 
month  after  sailing,  ship  lost,  or  not  lost."  The  owner  of  the  ship  on  the 
arrival  at  her  destination  claimed  a  lien  on  the  goods  for  the  freight,  and 
refused  to  deliver  the  goods  to  the  consignees  until  the  freight  had  been  paid. 
Held  (affirming  the  judgment  of  the  Supreme  Court  of  New  South  Wales) 
that  the  shipowner  had  no  lien  on  the  goods  consigned,  as  the  sum  claimed 
was  not  freight,  properly  so  called,  and  was  concluded  by  the  contract,  which 
stipulated  for  a  payment  to  be  made  in  lieu  of  freight,  and  to  be  made  at  a 


*  Present :    The  Right  Hon.   Lord  Wensleydale,   the  Right  Hon.   T.   Pemberton 
Leigh,  and  the  Right  Hon.  Sir  William  H.  Maule. 
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fixed  period  having  no  reference  to  the  delivery  of  the  goods  [11  Moo.  P.C. 
35]. 

An  appeal  was  allowed  by  the  Supreme  Court  in  New  Smith  Wales-  in  July,  L855. 
No  step  was  taken  in  England  by  the  Appellants  to  prosecute  the  appeal  either 
by  entering  an  appearance  or  lodging  a  petition  of  appeal.  The  transcript 
was  transmitted  by  the  Courl  belov<  to  the  Council  Office.  Motion  by  Re- 
Bpondents  in  November,  L856,  to  dismiss  the  appeal  for  non-prosecution, 
The  Judicial  Committee  declined  to  make  any  older  upon  the  motion  [11  Moo. 
P.C.  31]. 

Qiuiere.  If  the  Judicial  Committee  has  any  jurisdiction  over  an  appeal  before 
tin-  petition  of  appeal  is  lodged  and  referred  to  them  I  [11  Moo.  P.C.  31]. 

The  Appellants  and  Respondents  in  this  ease  were  merchants  at  Sydney,  and  the 
R  spondents  having  commenced  an  action  in  the  Supreme  Courl  of  New  [22]  South 
Wales  against  the  Appellants,  they  both  agreed  to  submit  the  following  special  ■ 
for  the  opinion  of  the  Court :  — 

'This  is  an  action  brought  by  the  Plaintiffs,  as  holders  of  the  lulls  of  lading 
annexed  hereto,  to  recover  from  the  Defendants,  as  owners  of  the  ship  Allan  Kerr, 
certain  goods  consigned  by  thai  ship  under  the  said  hills  of  lading.  The  freight 
has  not  been  paid,  and  the  Defendants  claim  to  be  entitled  to  hold  the  goods  until 
freight  be  paid. 

"  The  question  for  the  opinion  of  the  Court  is,  whether  the  Defendants,  as  owners 
of  the  said  ship,  are  entitled  to  detain  the  said  goods,  or  any  of  them,  for  freight. " 

There  were  four  bills  of  lading  annexed  to  the  case,  three  of  which  stated  that 
there  had  been  shipped  in  the  Allan  Kerr,  then  in  the  harbour  of  Glasgow,  and 
bound  for  Sydney,  the  goods  in  the  bill  specified,  to  be  delivered  at  the  port  of  Sydney 
unto  the  Respondents,  or  their  assigns,  freight  for  the  same  goods  to  be  paid  by  the 
shippers,  at  rates  mentioned  in  the  bills,  with  five  per  cent,  primage  and  average 
accustomed  ;  and  in  the  margin  of  each  bill  there  was  a  note  a-  follows: — "  Freight 
payable  one  month  after  sailing,  ship  lost  or  not  lost"  The  fourth  bill  of  lading 
was  like  the  rest,  except  that  the  consignees'  names  were  omitted,  a  blank  being  left 
instead,  but  the  bill  was  endorsed  to  the  Respondents. 

The  special  case  having  been  argued,  the  Court  took  time  to  consider,  and,  on 
the  28th  of  April,  1855,  gave  judgment  in  favour  of  the  Respondents.  Judgment 
was  delivered  by  Sir  Alfred  Stephen,  the  Chief  Justice,  as  follows: — "In  this  case, 
which  was  argued  before  us  the  term  before  last,  we  announced  [23]  our  decision  in 
the  following  term,  undertaking  to  prepare  a  written  judgment,  as  the  question  is 
one  of  much  importance,  on  a  future  occasion.  That  judgment  we  now  proceed  to 
deliver.  The  action  is  brought  by  the  consignees  of  certain  large  shipments  of 
goods,  against  the  owners  of  the  ship  Allan  Kt  rr,  trading  lately  between  Glasgow  and 
this  port,  for  the  non-delivery  of  those  goods.  The  Defendants  admit  the-  receipt  of 
the  goods  in  Glasgow,  and  their  conveyance  hence  to  this  Colony  by  the  Allan  Kerr, 
under  the  bills  of  lading  presently  to  he  mentioned  :  but  they  claim  a  right  to  detain 
the  goods  for  the  freight,  which,  it  is  admitted  by  the  Plaintiffs,  has  in  fact  not 
been  paid.  The  question  whether  that  righl  exists  under  the  circumstances  was 
submitted  for  the  opinion  of  the  Court  by  special  case  stated  for  that  purpose.  In 
each  of  the  bills  of  lading  (there  being  four  sets  fur  separate  pa]  'oods  re- 

spectively), the  shipment    is  stated  to  lie  by  '  Dickson  and  Co.'     The  goods  are  made 
deliverable  in  three  instances  to  '  Messrs.   Kirchner  and  Co.'  (the  Plaintiffs)  Or  their 

gns.     In  the  fourth  the  goods  are  deliverable  to  '  order  '  or  assigns,  and  indorsed 
to  the  Plaintiffs.     In  each  case  the  freight  is  made  payable  as  follows: — •  Freight  for 
the  said   goods  'o  be  paid   by  the  shippers'  at    certain    rates   specified:   ami   in   the 
margin  of  each  bill  are  the  following  words,  '  Freight  payable  one  month  after  sail- 
Lng,  ship  lost  or  not  lost.'     It  did  not  appear  in  what  character  Dickson  and  < 
shippers ;  whether  as  principals  Belling  the  goods  to  the  Plaintiffs,  or  i . . i , s i «_r i j i 1 1 lt  them 
to  the  Plaintiffs  for  sale,  or  as  themselves  agents,  procuring  the  g Is  for  the  Plain- 
tiffs, or  for  some  third  party.    The  Allan  Kerr  was  a  general  ship.    The  Defend) 
counsel  maintained  [24]  that  the  payment  of  freight  was  a  condition,  in  every  i 
where  not  clearly  ami  unequivocally  abandoned,  pi               to  the  righl  of  possession  : 
and  that  here  the  condition  was  not  abandoned  ;  that  a  lien  on  L_roods  for  freight 
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not  waived,  even  bv  the  taking  of  a  negotiable  bill,    if  it  were  dishonoured  before 
delivery  of  the  goods,  and  certainly  not,  therefore,  by  merely  looking  in  the  first 
instance  to  the  shipper.     It  was  suggested  that  the  latter  might  perhaps  be,  as  he 
often  was.  the  consignee's  agent  only,  or  that,  on  the  contrary,  the  consignee  might 
be,  as  more  frequently  happened,  the  agent  and  factor  of  the  shipper;  and  that,  in 
either  case,  the  claim  of  the  consignee  to  obtain  the  goods,  while  the  freight  remained 
unpaid,  was  untenable.     In  the  one  case  the  consignee,  it  was  said,  would  be  liable,  as 
the  actual  contractor,  for  the  payment,     In  the  other  he  was  reasonably  bound  to 
pav  as  an  agent  on  behalf  of  his  contracting  principal.    But  in  any  event  it  was  urged 
the  goods  were  liable:    and  the  shipowner  was  not  bound  to  deliver  them  till  the 
stipulated  price  for  their  carriage  had  been  paid  by  somebody.     As  to  the  arrange- 
aent,  that  the  amount  should  be  paid  whether  the  ship  was  lost  or  not,  that  was  a 
mere  matter  of  shifting  the  burthen  of  insurance.    Ordinarily,  the  shipowner  insures 
his  freight.     Here,  in  "consideration,  doubtless,  of  a  reduced  rate,  the  owner  of  the 
goods  took  the  risk  himself.     For  the  Plaintiffs  it  was  submitted,  that  in  this  case 
There  never  had  been  a  contract  for  freight;  that  freight  was  a  reward  payable  for 
the  conveyance  of  goods  from  one  stated  place  to  another;  but  that  the  stipulation 
here  was  for  a  payment,  in  lieu  of  freight,  to  be  made  absolutely  a  month  after  the 
sailing  of  the  vessel,  whether  the  goods  should  then  have  been  conveyed  to  [25]  their 
destination,  or  indeed  should  ever  be  so  conveyed,  or  not;  and  that  to  secure  this 
arrangement  the  Defendants  made  the  amount  payable  by  the  shipper,  thereby  ex- 
cluding the  consignee  (and  consequently  his  goods)  from  liability  to  the  payment.    A 
lien  under  such  circumstances,  it  was  insisted,  could  not  be  maintained.     The  follow- 
ing cases  (in  addition  to  sundry  passages  from  Abbott  '  On  Shipping  ')  were  cited  :  — 
Andrew  v.  Moorhouse  (5  Taunt.  435);  Howard  v.  Turkey  (1  Bar.  and  Ad.   712); 
Birley  v.  Gladstone  (3  Mau.  and  Sel.  215);  Lucas  v.  Nockells  (4  Bingh.  741) ;  Christie 
v.  Lewis  (2  Brod.  and  Bingh.  443) :  Grawshay  v.  Eomfray  (4  Bar.  and  Aid.  50) ;  Chase 
v.  Westmore  (5  Mau.  and  Sel.  180)  :  Campion  v.  Calvin  (3  Bingh.  N.C.  26)';  Toicne  v. 
Leivis  (7  Com.  Ben.  Rep.  608).    We  are  of  opinion,  under  the  circumstances  stated  in 
this  case,  that  the  Plaintiffs  are  entitled  to  recover  the  goods  in  contest  without  pay- 
ment of  the  sums  claimed  as  freight  by  the  Defendants.     It  is  clear  that  in  the  true 
sense  of  the  term  the  amount  in  each  case  contracted  for  was  not  freight,  nor  could 
it  be  recovered  by  that  name.     Abbott  '  On  Shipping  '  (8th  ed.),  p.  406;  Blake//  v. 
Dixon  (2  Bos.  and  Pul.  321);  and  Andrew  v.  Moorhouse  (5  Taunt.  435).     The  money 
was,   as  the  Plaintiffs   rightly  have  contended,   a   remuneration   for   receiving  the 
goods,  with  a  qualified  contract  to  convey  them,  not  a  reward  for  the  actual  convey- 
ance.    Now,  the  foundation  of  the  right  of  lien  is,  we  take  it,  ordinarily  service 
rendered  to  the  chattel  by  conferring  on  it  additional  value.     Jackson  v.  C  inn  nuns 
(5  Mee.  and  Wels.  342).     A  lien  arises  also,  in  some  cases,  by  rescuing  the  chattel 
from  destruction,  as  in  the  instance  of  salvage;  or  it  may  arise  by  agreement  ex- 
pressed  between   the,    parties,    or   implied   by   the    [26]    existence    of   usage.      (See 
our  recent  judgment  in  the  case  of  Kirchner  v.  Venus,  4th  Term.  1854.)     On  which 
of  these  grounds  could  the  claim  be  rested  here?    In  the  case  of  carriers,  whether  by 
land  or  water,  as  in  the  case  of  innkeepers,  the  right  appears  to  be  founded  on  the 
custom  of  the  realm.     The  lien,  however,  here  also  (so  far  as  we  can  ascertain)  is  in 
respect  of  service  rendered.     In  other  words,  it  springs  from  the  conveyance  of  the 
goods.    We  find  no  authority  for  saying  that  a  lien  exists  for  money  payable,  not  on 
that  account,  but  under  a  contract  which  stipulates  for  payment  irrespective  of  the 
conveyance.     It  may  be  urged  that  when  the  service  has  in  fact  been  rendered,  the 
lien  then  at  least  will  arise;  but  for  what?     Not  for  freight,  because  freight  (that  is 
to  say,  reward  for  the  conveyance)  has  been  excluded  by  the  contract.     Something 
else,  not  being  freight,  is  thereby  made  payable.     In  the  absence,  however,  of  any 
agreement  to  that  effect,  has  the  shipowner  a  right  of  lien  for  anything  except  freight? 
Assuming,  however,  that  a  lien  might  exist  in  respect  of  money  thus  made  payable 
(notwithstanding  its  not  being  freight,  nor  due  for  conveyance  performed),  provided 
it  were  payable  by  the  consignee,  the  next  question  is,  whether  here  the  amount  be  so 
payable.     The  terms  of  the  contract  show  that  it  is  not ;  for  the  freight  (so  called) 
is  expressly  made  payable  by  the  consignor;  and  to  make  it  clear  that  payment  by 
the  consignee  was  never  contemplated,  words  are  introduced  stipulating  for" it  within 
a  month  after  sailing,  and  whether  the  goods  should  ever  reach  the  port  of  delivery 
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or  not.  The  ease,  therefore,  stands  thus:  A  contracl  has  been  made  by  these  Defend- 
ants through  their  agent,  the  master  of  the  vessel,  with  the  Bhipper  of  [27]  the  goods, 
tn  deliver  them  to  the  consignees,  in  consideration  of  certain  sums  which  thai  shipper 
is  to  pay  at  a  certain  date,  w  bether  the  ship  be  then  lost  or  not.  The  I'l.unt  iffs,  being 
such  consignees,  are  presumably  in  their  own  right  the  owners.  Coleman  v.  Lambert 
(5  Mfee.  and  Wels.  502).  They  are,  at  any  rate,  by  the  terms,  or  the  indorsement,  of 
the  hills  of  lading,  constituted  the  owners,  to  whom  delivery  of  the  goods  is  to  be 
made.  The  Plaintiffs  claim  the  possession  therefore  (although  not  as  assignees  of 
the  contracl  to  which  they  are  presumably  strangers),  under  the  instruments  of  title- 
thus  conferred,  with  do  indication  or  means  of  knowledge  thence  derivable,  thai  the 
carriage  money  of  these  -cod-, — or  sum  agreed  on  in  Lieu  of  carriage  money — has 
not  been  paid,  hut  with  not  ice  on  the  COnl  rary  t  hat  it  was  to  be  paid  by  another  party 
at  a  date  then  past.  They,  therefore,  have  apparently  nothing  to  do  with  the  pay- 
ment. The  goods  obviously  were  not  looked  to  for  payment;  for  whatever  their  fate, 
the  shipper,  the  person  t  rusted,  was  equally  to  be  Liable.  Why  t  hen  should  bis  default 
create  iii  these  owners,  or  impose  on  their  goods,  responsibility  for  the  payment  ! 
We  think  that  such  a  claim  cannot  he  supported;  but  that  by  stipulating  for  a  p 
ment  in  lieu  of  freight,  to  be  made  at  a  fixed  period  having  no  reference  to  the 
delivery  of  the  goods,  and  by  the  shipper,  not  the  consignees,  the  supposed  right  of 
lieti,  or  of  resorting  to  any  other  party,  has  been  destroyed.  A  lien  which  has  once 
commenced,  but  been  suspended  by  the  taking  of  security,  or  the  giving  of  credit, 
may  lie  revived  by  failure  of  the  security,  or  perhaps  by  non-payment  after  expiry 
of  the  credit.  Stevenson  v.  [28]  Blakelock  (1  Mau.  and  Sel.  543).  But  Lord  Ellen- 
borough  in  that  case  states  the  general  rule  of  law  to  he,  that  '  Where  there  is  an 
express  antecedent  contract  between  the  parties,  a  lien,  which  grows  out  of  an 
implied  contract,  does  not  arise.'  That  position  was  established,  indeed,  by  the 
cast  there  cited  in  page  539.  When,  however,  did  the  lien  commence  in  this  easel 
Not  when  the  goods  were  shipped;  for  their  reception  was  hut  one  step  preparatory 
to  conveyance,  and  it  was  under  an  express  contract  (antecedent,  therefore,  to  the 
earning  of  freight),  by  which  one  month's  credit  was  to  be  given,  for  a  demand  which 
never  could  have  arisen  under  an  implied  contract.  So  that  the  demand  itself  had 
no  existence  until  that  credit  had  expired.  The  case,  therefore,  on  the  ground  alone 
of  credit  having  been  originally  given,  would  seem  to  be  not  distinguishable  on 
principle  from  those  of  Button  v.  Bragg  (7  Taunt.  14),  and  Eaitt  \.  Mitchell  (1  Camp. 
146),  mentioned  in  Lucas  v.  Nockells  (1  Bingh.  735).  In  the  first  and  last  mentioned 
cases  the  reliance  on  the  personal  credit  of  the  freighter  may  appear  to  have  been 
more  plainly  marked.  But  this  case  is  stronger  in  respect  that  the  question  ai 
between  the  shipowner  and  persons  who  never  contracted  with  him,  nor  ever  em- 
ployed his  ship;  and  never,  therefore,  agreed  to  pay  freight  under  any  circum- 
stances, nor  are  (so  far  as  we  can  discover)  morally  bound  to  see  it  paid.  The 
contract  for  freight,  indeed,  always  is  with  the  shipper.  But  if  tin  freight,  by  the 
terms  of  the  bill  of  lading,  he  payable  by  the  consignee,  and  the  latter  accept  the 
goods,  he  will  then  become  liable,  the  law  implying  under  such  circumstances  a 
promise  to  pay  [29]  on  a  new  contract  of  his  own.  Here  no  such  question  can  arise. 
But  it  was  suggested  the  Plaintiffs  may  have  owned  these  goods  at  the  time  of  ship- 
ment, and  if  so,  the  contract  by  their  agent,  shipping  the  goods  on  their  account,  will 
render  the  Plaintiffs  or  their  goods  liable  for  the  freight.  For  this  no  authority  was 
cited.  Taking  it,  however,  that  such  might  he  the  stale  of  things  under  ordinary 
circumstances,  see  Domett  v.  Beckford  (5  Bar.  and  Ad.  5lM);  and  assuming  that 
credit  was  not  here  given  exclusively  to  the  agent,  the  difficulty  would  still  remain 
to  be  disposed  of,  that  the  contract  made  was  not  for  freight,  and  the  question  would 
equally  arise,  whether  a  lien  on  goods  can  be  supported  in  such  a  case  as  for  freight. 
If,  on  the  other  hand,  adopting  the  converse  suggestion,  we  assume  that  these 
Plaintiffs  are  only  agents,  and  that  the  goods  have  throughout  belonged  to  the 
shipper,  the  same  answers  would  present  themselves.  In  either  case  the  ownership 
of  the  goods,  as  between  the  shipper  and  the  consignee,  would  not  have  changed,  but 
the  express  contract  in  each  would  exclude  the  supposition  of  an  implied  one;  and  it 
would  still  have  to  he  considered  whether  a  shipowner  can  claim  a  lien,  which  the 
law  gives  him  for  carrying  :_:<>ods  to  their  assigned  destination  (iii  respect  of  tin-  a<l 
ditional   value   thereby   conferred   <>n    them),    when    he   has   in    effect    abandoned    all 
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remuneration  for  such  carriage  by  substituting  a  payment  to  be  made  at  all  events, 
whether  the  goods  be  in  fact  carried  or  not  to  that  destination.  The  provision  for 
that  payment,  moreover,  by,  not  the  consignees,  but  the  party  shipping  the  goods, 
may  materially  affect  the  claim,  whether  credit  was  or  was  not  exclusively  [30] 
given  to  him ;  "and  whether  the  consignees  be  the  principals  or  be  agents  only ;  for, 
if  agents,  they  may  have  advanced  money  on  the  goods  before  arrival,  in  the  natural 
expectation  that  all  freight  was  paid;  or,  if  principals,  they  may  have  accepted  a 
draft  for  the  freight  relying  on  such  payment;  and  if  not  in  either  predicament, 
yet  with  a  bill  of  lading  so  framed,  if  the  goods  can  be  detained  for  the  money,  the 
consignee  must  ever  be  at  the  carrier's  mercy ;  for  if  on  the  arrival  of  the  goods  he 
asserts  that  the  amount  is  unpaid,  how  is  the  consignee  to  prove  the  contrary?  There 
is  nothing  before  us,  however,  from  which  we  can  infer  that  the  relation  of  principal 
and  agent,  as  supposed,  did  in  fact  exist  between  these  Plaintiffs  and  the  shipper. 
The  latter  may  have  sold  the  goods  to  them,  or  have  been  the  broker  merely  of  some 
other  vendor  ;  and  in  either  case  no  property  in  the  goods  may  have  passed  to  the 
consignees  until  after  shipment.  The  freight,  moreover,  by  stipulation,  or  the  course 
of  dealing,  may  have  been  a  matter  with  which  they  were  expressly  to  have  nothing 
to  do.  Dealing  with  the  case  as  stated  on  the  record,  we  can  determine  only  that  the 
Plaintiffs  were  legally  owners  of  the  goods  at  the  time  of  the  detention ;  but  how  or 
when  they  became  so,  further  than  the  bills  of  lading  respectively  indicate,  we  have 
no  knowledge.  A  lien  is  a  right  to  detain  goods  till  satisfaction  is  made  of  a  demand 
due  in  respect  of  them.  But  to  exercise  a  lien  in  such  a  case  as  this  would  be  to  detain 
the  goods  at  a  time  when  possibly  the  demand  may  have  been  satisfied;  and  the 
special  agreement,  we  think,  is  so  inconsistent  with  the  very  nature  of  lien,  as  to 
exclude  the  common  law  right  which  the  shipowner  [31]  usually  enjoys  for  goods 
carried  by  him.  Our  judgment,  therefore,  on  the  special  case  stated  in  this  action  is 
for  the  Plaintiffs." 

The  Appellants  applied  to  the  Supreme  Court  for  leave  to  appeal  to  England, 
which,  by  an  Order  dated  the  28th  of  July,  1855,  was  granted. 

No  steps  having  been  taken  by  the  Appellants  to  prosecute  the  appeal,  and  no 
petition  of  appeal  having  been  lodged  at  the  Council  Office,  the  Respondents  now 
moved  to  dismiss  the  appeal  for  want  of  prosecution  (29th  Nov.,  1856  *).  The 
transcript  had  been  transmitted  to  the  Council  Office  under  the  Order  of  Council  of 
13th  of  June,  1853  [Stat.  R.  and  0.  Rev.  iv.  p.  305],  but  no  agent  had  been  appointed  to 
act  on  behalf  of  the  Appellants. 

Mr.  Manisty  in  support  of  the  motion. 

A  question  being  raised  whether  the  Court  had  jurisdiction  to  make  an  Order 
to  dismiss  in  such  circumstances,  there  being  no  petition  of  appeal  to  Her  Majesty 
lodged  in  the  Privy  Council  Office,  and  no  reference  of  such  appeal  to  the  Judicial 
Committee,  their  Lordships  declined  to  make  any  Order  upon  the  motion.  (Upon 
this  point,  see  Gungadhur  Seal  v.  Sreemutty  Raddamoney  Dossee  (9  Moore's  P.C. 
Cases,  411),  where  it  was  held  by  the  Judicial  Committee  that  they  had  no  jurisdic- 
tion to  entertain  an  application  for  extension  of  time  to  appeal  until  the  petition  of 
appeal  was  lodged;  see  also  Cutto  v.  Gilbert  (9  Moore's  P.C.  Cases,  131)  upon  the 
same  point.) 

The  Appellants  having,  however,  subsequently  ap-[32]-peared  and  taken  the 
proper  steps  for  prosecuting  the  appeal,  the  same  now  came  on  for  hearing. 

Sir  Frederick  Thesiger,  Q.C.,  and  Mr.  Ayrton,  for  the  Appellants. — The  judg- 
ment of  the  Court  below  is  contrary  to  law  and  the  facts  stated  in  the  special  case. 
The  Court  held,  that  our  lien  for  freight  was  concluded  by  the  contract  contained 
in  the  bills  of  lading,  but  we  submit  that  the  moneys  payable  for  the  conveyance  of 
the  goods  were  by  the  bills  of  lading  taken  to  be,  and  were,  both  in  fact  and  in 
law,  freight  ;  and  that  there  was  no  ground  for  the  Court  below  holding  to  the 
contrary.  Freight  is  an  inchoate  right  which  commences  on  the  beginning  of  the 
voyage  and  continues  to  the  end.  The  Appellants,  the  owners  of  the  ship,  had,  there- 
fore, a  lien  on  the  goods  shipped  on  board  their  vessel  for  freight.     Whether  the 

*  Present :  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  The  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  the  Right  Hon.  The  Lord  Justice 
Turner,  and  the  Right  Hon.  Sir  John  Patteson. 
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freight    is  payable  either  before  or  contemporaneously   with   the   delivery   of   the 
goods,  the  lien  on  the  goods  still  remains.     Assuming  the  moneys  could  not  properly 
be  called  freight,  yet  the  same  being  payable  for  the  conveyance  of  the  goods,  and 
there  being  nothing  in  the  contract    inconsistent  with  the  detention  of  the  goods 
until  the  same  were  paid,  the  Appellants  were  legally  entitled  to  detain  t1 
until  the  stipulated  price  of  their  carriage  was  paid.     Their  lien   ae   shipowners 
for  freight  was  not  waived  by  the  bills  of  lading.     They  referred  to,  and  commented 
upon,  the  following  casts:    Lucus  v.  Xor/celh  (4  Bingh.   729),  AUager  v.  The  St. 
Katherine's  Dock  Co.  (14  Mee.  and  Wels.  794),  Blakey  y.  Dixon  (2  Bos.  and  PuL  321  |, 
De  SUvale  v.  Kendall  (1  Man.  and  Sel.  37),  Man-field  v.  [33]  Maitland  (1  Bar.  and 
Aid.  582),  Curling  v.  Long  (1  Bos.  and  Pul.  634),  Baitt  v.  Mitchell  (4  Camp.   1 
Uutton  v.  Bragg  (7  Taunt.  I  1 1.  Campion  v.  Colvin  (3  Bingh.  N.C.  17),  Tindall  v. 
Taylor  (1  Ell.  and  Bla.  219),  Small  v.  Mantes  (9  Bingh.  574),  Christie  v.  Lewi 
Brod.  and  Bingh.  410). 

Mr.  Manisty,  n.C,  and  Mr.  H.  James,  for  the  Respondents.— Upon  the  true 
construction  of  the  bills  of  lading,  it  is  clear,  that  the  Respondents  were  not  liable 
to  pay  the  money  claimed  by  the  Appellants  as  freight  for  the  carriage  of  the  goods 
in  question.  Freight  is  the  reward  for  the  conveyance  of  goods  from  one  stated 
place  to  another,  but  here  there  has  been  no  contract  for  freight.  The  stipulation 
made  by  the  bills  of  lading  was  for  a  payment  in  lieu  of  freight,  to  be  made  within 
a  month  after  the  sailing  of  the  vessel,  whether  the  goods  were  conveyed  to  their 
destination  or  not.  The  Appellants'  argument  that  a  lien  on  the  goods  for  fr< 
in  such  circumstances  was  not  waived,  cannot  be  maintained.  They  cited  and 
relied  on  Coleman  v.  Lambert  (5  Mee.  and  Wels.  505),  Andrew  v.  Morehousi  (5 
Taunt.  435),  Stevenson  v.  Blakelock  (1  Mau.  and  Sel.  54:5).  Chase  v.  Westmon  (5 
Man.  and  Sel.  180),  Campion  v.  Colvin  (3  Bingh.  N.C.  26),  Christie  v.  Lt  ivis  (2  brod. 
and  Bingh.  443),  Thompson  v.  GiUespy  (5  Ell.  and  Bla.  209).  Uutton  v.  Bragg  (7 
Taunt.  14). 

The  Right  Hon.  Lord  Wrensleydale. — In  this  case  their  Lordships  have  had  the 
advantage  [34]  of  the  very  elaborate  judgment  of  the  Chief  Justice  Stephen,  and 
also  of  the  able  argument  at  this  Bar,  which  has  certainly  been  conducted  with  great 
ingenuity  upon  the  part  of  the  Appellants,  and  we  have  now  to  decide  whether  or 
not  the  judgment  of  the  Court  below  ought  to  be  affirmed.  We  are  all  clearly  of 
opinion  that  it  must  be  affirmed. 

The  question  lies  in  the  narrowest  possible  compass,  and  we  have  no  doubt  as 
to  the  law  upon  the  subject,  which  is,  that  for  freight,  properly  so  called,  that  is, 
for  the  carriage,  conveyance,  and  delivery  of  goods,  a  shipowner  is  entitled  to  a 
lien  upon  the  cargo,  unless  he  has  entered  into  a  contract  at  variance  with  that 
lien;  as,  for  example  in  some  of  the  cases  which  have  been  cited  in  the  argument, 
where  the  contract  is  to  pay  after  the  delivery  of  the  cargo,  and  not  at  the  time  of 
the  delivery  of  the  cargo. 

The  question  here  resolves  itself  simply  into  the  construction  of  a  written 
instrument,  the  bill  of  lading,  which  governs  the  conditions  for  payment,  and  we 
can  decide  that  only  by  reference  to  the  instrument  itself,  without  having  any 
evidence  of  the  usage  of  the  trade  at  Glasgow,  from  which  port  the  goods  were 
shipped,  and  with  respect  to  which,  whether  such  evidence  was  admissible  or  not. 
is  a  matter  upon  which  their  Lordships  are  not  called  upon  to  give  an  opinion. 
Our  duty  is  a  very  simple  one  ;  to  look  and  see  whether,  according  to  the  provisions 
of  the  bill  of  lading,  the  freight  stipulated  for,  is  such  as  to  give  the  shipowner  a 
lien  on  the  goods.  It  lias  been  urged,  that  notwithstanding  the  apparently  contra- 
dictory terms  of  this  instrument  as  to  the  payment  of  the  freight,  the  shipowner 
was  to  have  a  lien  upon  the  cargo,  however  difficult  it  may  be  to  reconcile  such  [35] 
lien  with  some  of  the  provisions  of  the  instrument  :  yet,  that  if  such  express 
stipulation  exist  it  would  prevail,  notwithstanding  the  great  inconvenience  which 
has  been  pointed  out  in  the  argument. 

We  have.  then,  to  decide  whether,  looking  at  the  whole  of  the  instrument  together, 
there  is  any  contract  between  the  parties  that  will  give  the  shipowner  a  righl  of  lien. 
There  is  no  such  contract.  The  freight  was  to  be  paid  one  month  after  the  ^ a i I i 1 1 lt 
of  the  ship,  irrespective  of  the  safe  delivery  of  the  goods,  and  was  to  be  paid  by  the 
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shipper,  not  by  the  consignees  of  the  goods.  Their  Lordships  are  perfectly  satisfied 
that  in  this  instrument  the  word  "  freight"  is  not  used  in  the  sense  that  will  give 
a  right  of  lien,  and  that,  therefore,  there  was  no  lien  upon  the  cargo;  and  that 
the  judgment  of  the  Court  below  must  be  affirmed  with  costs. 

[Mews'  Dig.  SHIPPING,  A.  ;  XIII.  Freight  ;  4.  Lien  on  Cargo;  a.  Creation  of.  S.C. 
6  W.E.  198.  Followed  in  Kirchner  v.  Venus,  1859,  12  Moo.  P.C.  361,  as  to 
lien  for  freight  payable  in  advance.  But  see  Allison  v.  Bristol  Marine  Insur- 
ance Co.,  1876,  1  A.C.  209,  and  Carver,  Carriage  by  Sea,  3rd  ed.  s.  663.  As  to 
expression  of  unanimity  or  divergence  of  opinion  among  members  of  Judicial 
Committee  (10  Moo.  P.C.  34),  see  0.  in  C.  of  4th  Feb.  1878,  and  authorities 
collected  in  Phillimore  Eccl.  Law,  2nd  ed.  p.  975.] 


[36]      ON  APPEAL  FROM  THE  SUDDER  DEWANNY  ADAWLUT,  NORTH- 
WESTERN PROVINCES. 

XANA  NARAIN  RAO,— Appellant;  HURREE  PUNT  BHAO  and  SHREE  NEWAS 
RAD,— Respondents*  [Nov.  29,  1856]. 

Cross  appeal  allowed  from  part  of  a  decree  of  the  Sudder  Court  appealed  from 
to  England;  although  the  Respondents  had  not  applied  in  India  for  leave 
to  appeal  within  the  proper  time ;  the  Respondents  being  mistaken  in  the 
practice  of  the  Judicial  Committee  upon  a  cross  appeal. 

Such  cross  appeal  directed  to  be  prosecuted  and  heard  upon  one  printed  case, 
if  the  principal  appeal  was  proceeded  with ;  but  in  the  event  of  the  principal 
appeal  being  dismissed  for  want  of  prosecution,  liberty  was  reserved  to  the 
Respondents  to  prosecute  the  cross  appeal  as  a  separate  appeal. 

This  was  an  application  by  the  Respondents  for  special  leave  to  enter  a  cross 
appeal  against  portions  of  a  decree  of  the  Sudder  Court,  appealed  from  to  England, 
so  far  as  it  affected  their  interests  in  that  decree. 

The  petition  stated,  that  by  a  decree  of  the  Sudder  Dewanny  Court  of  the  North- 
Western  Provinces,  dated  the  2nd  of  April,  1855,  made  on  an  appeal  from  a  decree 
of  the  Zillah  Court  of  Cawnpore,  in  a  suit  in  which  the  Petitioners  (the  Respondents) 
were  the  Plaintiffs,  and  the  Appellant  (Nana  Narain  Rao)  was  the  Defendant,  that 
Court  decided  in  favour  of  the  Petitioners  for  two-thirds  of  the  two  anna  [37] 
eight  pice  share  in  Mouza  Bheekur ;  also  for  two-thirds  of  a  two  anna  share  of 
Mouza  Brishur ;  also  for  two-thirds  of  each  of  the  two  dwelling-houses  and  gardens 
specified  in  the  Appellant's  schedule  and  also  for  Rs.  3,10,226. ;  10.  2.,  being  two- 
thirds  of  the  value  of  the  property,  with  interest  and  mesne  profits  from  the  date 
of  the  institution  of  suit  to  that  of  obtaining  possession,  with  costs  in  both  Courts ; 
and  the  Court  dismissed  the  rest  of  the  Petitioners'  claim  which  related  to  Lallpore 
and  Bulwapore,  which  the  Court  found  that  the  Appellant  was  the  sole  proprietor 
of  by  purchase,  and  the  excess  in  their  valuation  of  the  personal  property.  That 
the  Appellant  appealed  from  this  decree,  and  that  the  transcript  had  arrived  in 
England,  but  that  no  steps  had  yet  been  taken  by  the  Appellant,  who  had  not  put 
in  an  appearance.  That  the  Petitioners  had  applied  to  the  Sudder  Court  for  a 
review  of  judgment  with  regard  to  the  two  last  portions  of  the  decree  regarding 
the  Mouzas  Lallpore  and  Bulwapore,  and  the  finding  of  the  Court  as  to  the  whole 
of  the  personal  or  moveable  estate,  which  the  Sudder  Court  had  rejected.  That 
the  Petitioners  had  instructed  agents  in  England  to  obtain  at  the  hearing  of  the 
appeal,  a  reversal  of  the  two  portions  of  the  decree  affecting  them,  believing  that 
they  would  be  entitled  to  state  their  objections  at  the  hearing,  to  such  two  portions 

*  Present :  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  The  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  the  Right  Hon.  The  Lord  Justice 
Turner,  and  the  Right  Hon.  Sir  John  Patteson. 
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of  the  decree,  and  to  obtain  a  reversal  of  the  decree,  bo  far  as  had  relation  to  those 
portions,  without  any  formal  and  Beparate  appeal  l > ♦  - i t j -_r  instituted  by  them,  Buch 

being  the  practice  of  the  Sudder  ('units  in  India,  when  an  appeal  was  brought  by 
party  from  the  decree  of  the  Zillah  Judge  to  the  Sudder  Dewanny  Adawlut,  and 
that   relying  on  [38]  that  practice  they  had  not  applied  to  the  Sudder  Dewanny 
Adawlut   for  leave  to  appeal  against  the  decree  within  ais  months,  the  time  pro- 
bed for  presenting  a  petition  of  appeal.     That  they  had  been  advised  that  they 
had   acted    in   error,   and  that    it    was   necessary   for   them   to   institute  a   separate  or 
cross  appeal  against  so  ninch  of  the  decree  as  related  to  the  two  portions  aforesaid  ; 
and  the  Petitioners  prayed  that  leave  mighl  be  granted  to  them  to  appeal  against 
such  two  portions  of  the  decree  of  the  Sudder  Court. 
Mr.  Leith  in  support  of  the  petition. 

Their    Lordships   granted    the   application    upon    the   terms   contained    in   the 
following  Order  in  Council:  — 

•'  Thai  have  be  granted  to  Eurree  Punt  Bhao  and  Shree  Newae  Rao,  to  enter 
and  prosi  cute  their  cross  appeal  from  bo  much  of  the  decree  of  the  Sudder  Dewanny 
Adawlut  of  the  2nd  of  April.  L855,  as  regards  the  Mouzas  Lallpore  and  Bulwapore, 
and  also  from  the  finding  and  decree  of  that  Court,  as  to  the  amount  and  value  of 
the  personal  ami  moveable  estate  and  property  of  Soobadar  Ramchunder  Punt,  upon 
lodging  in  the  Council  Office  the  certificate  of  a  recognizance  to  be  entered  into  by 
proper  person  (to  be  approved  by  the  Registrar  of  the  Privy  Council),  before  one 
of  the  Barons  of  Her  Majesty's  Court  of  Exchequer,  in  the  penalty  of  £300  sterling, 
conditioned  to  pay  such  costs  as  might  be  awarded  by  their  Lordships  in  case  the 
appeal  be  dismissed,  and  the  cross  appeal  to  be  prosecuted  and  come  on  for  hearing 
on  one  printed  case,  and  on  the  same  printed  transcript  record  as  the  principal 
appeal  in  this  suit,  provided  the  same  be  duly  proceeded  with  by  the  Appellant 
[39]  herein  :  but  if  such  principal  appeal  be  dismissed  for  non-prosecution,  then 
the  Petitioners  were  to  be  at  liberty  to  prosecute  their  cross  appeal  as  a  separate 
cause." 

S.<     6  Moo.  End.  App.   164.     See  now  Code  of  Civil  Procedure  (Act  XIV.  of  18$ 
...  540  ei  seq.     As  to  special  leave  to  appeal  in  civil  eases  generally,  see  aote 
to  Eetemeyer  v.  Obermidler,  1837,  2  Moo.  P.C.  at  p.  125.] 


ON  APPEAL  FROM  THE  SUPREME  COURT  AT  BOMBAY. 

STAFFORD  BETTESWORTH  HAINES,— Appellant;  THE  EAST  INDIA  COMPANY, 

Respondents*  [Dec.  2,  1856]. 

A.,  in  the  custody  of  the  Sheriff,  and  confined  in  the  gaol  at  Bombay,  under  a 
writ  of  execution  issued  against  him  upon  a  judgment  of  the  Supreme 
Court  at  Bombay,  was  permitted  by  the  Sheriff,  with  the  sanction  and 
authority  of  the  judgment  creditors,  by  reason  of  illness,  to  go  out  of  prison, 
and  temporarily  reside  outside  the  precincts  of  the  gaol,  upon  the  condition 
that  he  should  continue  under  the  surveillance  of  the  Sheriff's  officers,  and 
to  which  condition  A.  agreed,  and  continued  for  a  time  to  reside  oul  of 
gaol  at  a  private  house,  where  he  was  constantly  under  such  surveillance. 
L'pon  A.'s  becoming  convalescent,  the  Sheriff,  at  the  instance  of  the  judg- 
ment creditors,  took  him  back  to  gaol.  Upon  an  application  by  A.,  to  the 
Supreme  Court  at  Bombay,  to  discharge  him  out  of  custody,  on  the  .ir round 
that  the  writ  of  execution  was  satisfied,  that  Court  held,  that  A.,  having 
agreed  to  the  condition  imposed  on  him  by  the  judgment  creditoi 
continuing  in  the  custody  of  the  Sheriff's  officers  while  out  of  gaol,  was 


*  Present  :  The  Right  Hon.  l>r.  Lushington,  the  Right  Bon.  Sir  Edward  Ryan, 

the  Right  Hon.  Sir  John  Dodson,  the  Right  Hon.  Sir  John  Patteson,  and  the  Right 
Hon.  Sir  Lawrence  Peel. 
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estopped  from  saving  that  he  was  out  of  the  Sheriff's  custody  when  he  was 
permitted  to  leave  the  gaol,  and  that  a  change  of  the  place  of  imprisonment 
in  such  circumstances  did  not  amount  to  a  discharge  out  of  custody.  Such 
judgment  affirmed,  upon  appeal,  bv  the  Judicial  Committee  [11  Moo.  P.C. 

61]- 
Where  an  execution  creditor  is  willing  to  allow  a  debtor  to  go  out  of  prison  for 

a  temporary  purpose,  the  custody  continuing,  the  Sheriff  may  refuse,  unless 
ordered  by  a  rule  of  Court ;  but  if,  without  any  rule  of  Court,  all  parties 
agree  to  the  debtor  leaving  the  prison,  and  from  a  laxity  of  surveillance  of 
the  Sheriff's  officers  the  debtor  escapes,  it  is  a  question  of  fact  for  the  jury, 
if  the  judgment  creditor  brings  an  action  against  the  Sheriff,  whether  the 
judgment  creditor  did  not  himself  contribute  to  the  escape  [11  Moo.  P.C. 
55]. 
If  the  Sheriff  alone,  on  the  ground  of  a  debtor's  ill-health,  makes  any  relaxation 
of  the  imprisonment,  by  letting  the  debtor  reside  out  of  prison,  it  would  be 
an  escape  [11  Moo.  P.C.  59]. 

The  appeal  in  this  case  was  brought  from  a  judgment  of  the  Supreme  Court  at 
Bombay,  which  refused  an  application  to  discharge  the  Appellant  out  of  the 
custody  of  the  Sheriff  of  Bombay,  and  to  have  satis-[40]-faction  entered  of  a  judg- 
ment obtained  by  the  Respondents  against  him. 

The  facts  of  the  case  were  these:  — 

On  the  25th  of  August,  1854,  an  action  on  promises  was  brought  in  the  Supreme 
Court  of  Bombay  by  the  Respondents,  against  the  Appellant.  On  the  26th  of  the 
same  month  the  Appellant  was  arrested  by  the  Sheriff  of  Bombay  on  mesne  process 
issued  out  of  that  Court  in  the  action,  and  imprisoned  in  the  gaol  of  Bombay.  On 
the  4th  of  January,  1855,  a  verdict  in  the  action  passed  against  the  Appellant,  and, 
on  the  22nd  of  the  same  month,  judgment  was  signed  for  the  Respondents,  for 
Rs.  2,79,917,  for  damages  and  costs,  and  a  writ  of  Ga.  Sa.  issued  against  the  Appel- 
lant, under  which  writ  he  was  detained  by  the  Sheriff  in  gaol.  During  his  im- 
prisonment in  the  gaol,  the  Appellant  was  in  a  bad  state  of  health,  which  being 
reported  by  the  medical  officer  of  the  gaol  to  the  Government  of  Bombay,  that 
officer  was  desired  by  the  Government  to  state  "  whether  he  considered  it  absolutely 
requisite  for  his  (the  Appellant's)  recovery,  that  he  should  be  temporarily  released 
from  his  present  confinement.''  The  medical  officer  reported,  that  "  a  temporary 
[41]  release  from  his  present  confinement  was  essentially  necessary  for  the  re- 
establishment  of  his  (Appellant's)  health."  Upon  which,  the  Secretary  of  the 
Bombay  Government  wrote  to  the  Sheriff  and  the  Superintendent  of  Police  of 
Bombay  the  following  letters: — "Sir, — Assistant-Surgeon  R.  Haines,  in  medical 
charge  of  the  Bombay  gaol,  having  reported  that  the  temporary  release  of  Mr.  S. 
B.  Haines  from  his  present  confinement  is  essentially  necessary  for  the  re-establish- 
ment of  his  health,  I  am  directed  by  the  Right  Honourable  the  Governor  in  Council 
to  inform  you  that,  under  the  Report,  Government  is  pleased  to  permit  him  tem- 
porarily to  reside  outside  the  gaol,  under  such  surveillance  as  may  prove  as  little 
irksome  as  possible  to  the  prisoner,  while  consistent  with  its  perfect  efficiency. 
The  Superintendent  of  Police  has  been  instructed  to  render  you  all  the  assistance 
of  which  you  may  stand  in  need,  for  keeping  Mr.  S.  B.  Haines  under  efficient 
surveillance  while  without  the  walls  of  the  gaol.  A  copy  of  my  letter  of  this  date, 
to  Mayor  Baynes,  is  inclosed  for  your  information."  The  communication  re- 
ferred to  by  the  Secretary  of  the  Bombay  Government  was  as  follows: — "Sir,  I 
am  directed  by  the  Right  Honourable  the  Governor  in  Council  to  inform  you  that 
Assistant-Surgeon  R.  Haines,  in  medical  charge  of  the  Bombay  gaol,  having 
reported  to  Government  that  the  temporary  release  of  Mr.  S.  B.  Haines  from  his 
present  confinement  is  essentially  necessary  for  the  re-establishment  of  his  health, 
Government  is  pleased  to  permit  him  temporarily  to  reside  outside  the  gaol  under 
surveillance;  and  I  am  to  request  that  efficient  measures  may  be  adopted  by  you, 
in  communication  with  the  Sheriff  of  Bombay,  to  prevent  his  quitting  the  Island. 
It  is  the  [42]  wish  of  Government,  that  while  the  surveillance  over  Mr.  Haines 
should  be  completely  efficient,  it  may  be  rendered  as  little  irksome  to  his  feelings 
as  may  be  practicable." 
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These  letters  wen-  communicated  to  the  Appellant  in  the  gaol  at  Bombay,  by  the 
Deputy-Sheriff,  when  the  Deputy-Sheriff  explained  to  the  Appellant,  that  if  he 
availed  himself  of  the  permission  of  Government  to  reside  temporarily  outside  the 
gaol,  Sheriffs  peons,  or  officers,  would  be  stationed  in  and  about  the  house  in  which 
he  might  take  up  his  residence,  and  thai  two  of  the  Sheriff's  peons  would  ah* 
remain  in  the  house,  and  asked  him  it'  he  was  willing  to  avail  himself  of  Buch  per- 
mission, on  such  terms.  Tin-  Appellant  expressed  to  the  Deputy-Sheriff  Lis  willing- 
cess  to  avail  himself  of  the  permission,  both  verbally  and  by  the  following  letter:  — 
"Sir.  I  shall  be  grateful  for  any  change,  and  the  consideration  of  my  health  is 
indeed  most  welcome."  In  consequence  of  what  had  thus  passed,  on  the  day  follow- 
ing the  Deputy-Sheriff  went  to  the  gaol,  and  accompanied  the  Appellant  thenc< 
a  small  Bungalow  situated  at  Omercarry,  near  the  gaol,  and.  on  thai  occasion,  the 
Deputy-Sheriff  pointed  oul  to  the  Appellanl  one  of  the  Sheriff's  peons,  who  had 
accompanied  them  from  the  gaol,  as  one  of  the  Sheriff's  officers  who  would  always 
be  in  the  house.  On  the  22nd  of  July,  the  Appellant,  accompanied  by  the  Sheriff's 
peons,  removed  to  a  more  convenient  Bungalow,  at  Mazagon.  During  the  whole  of 
the  period  that  the  Appellant  was  residing  at  Omercarry  and  at  Mazagon,  he  was 
in  the  custody  and  charge  of  the  Sheriff's  officers,  and  was  within  the  bailiwick  and 
jurisdiction  of  the  Sheriff  of  Bombay. 

[43]  On  the  3rd  August,  in  consequence  of  a  communication  from  the  Appel- 
lant's wife  to  the  Bombay  Government,  stating  that  the  Appellant's  health  was  so 
Beriously  affected  by  his  recent  incarceration  that  his  life  might  possibly  he  en- 
dangered if  he  should  be  again  confined  in  the  Bombay  gaol,  the  Government  ap- 
pointed a  Medical  Committee  to  examine  the  Appellant,  and  report  whether  the 
Appellant's  life  would  he  endangered  by  a  re-incarceration  in  Bombay  '_raol.  On 
the  20th  of  the  same  month,  the  Medical  Committee  reported  to  the  Government  as 
their  opinion  that  Mr.  Haiue's  impaired  health  did  not  arise  from  any  cause  con- 
nected with  the  climate  of  the  gaol,  hut  was  attributable  to  mental  causes  ;  and  that 
his  life  would  not  he  endangered  by  re-incarceration  in  the  Bombay  gaol,  so  far 

ts  climate  was  concerned,  mental  suffering  often  leading  to  mental  and  bodily 
disease,  and  even  to  death,  in  all  places  and  in  all  climates:  but  in  Mr.  Haines' 
prevent  state  of  health,  bodily  and  mental,  so  far  as  was  discoverable  by  them,  they 
were  of  opinion  that  a  fatal  result  would  not  be  more  likely  to  occur  in  the  Bombay 
gaol  than  in  any  other  place.  In  consequence  of  this  report,  the  Government  of 
Bombay,  on  tin-  22nd  of  August,  1855,  directed  the  Sheriff  of  Bombay  to  take  im- 
mediate measures  to  remove  the  Appellant  •from  the  place  of  Ins  (the  Sheriff's) 
custody  of  him  to  the  gaol,"  and  on  the  same  day  the  Deputy-Sheriff  went  to  the 
Bungalow  where  the  Appellant  was  residing,  for  the  purpose  of  removing  the  Appel- 
lant to  the  gaol.  On  that  occasion.  Mrs.  Haines,  the  wife  of  the  Appellant,  opposed 
the  Deputy-Sheriff  seeing  him.  on  the  ground  that  he  was  so  dangerously  ill  that  the 
presence  of  the  Deputy-Sheriff  might  violently  excite  him.  and  possibly  [44]  cause 
his  death;  and  she  informed  the  Deputy-Sheriff  thai  si,,-  expected  Dr.  Haines,  the 
Burgeon  of  the  gaol,  every  moment,  and  the  Deputy-Sheriff  thereupon  agreed  to  wait 
until  Dr.  Haines  should  arrive:  and  shortly  afterwards  a  note  arrived  from 
Dr.  Haines,  which  the  Appellant's  wife  read  to  the  Deputy-Sheriff,  and  which  induced 
the  Deputy-Sheriff  to  think  the  Appellant  was  in  such  a  critical  state  of  health  that 
he  ought  not  to  press  for  an  interview  with  him  without  further  communication 
from  Government,  and  he  accordingly  left  the  house  with  the  note,  which  the  Appel- 
lant's wife  gave  up  to  him.  and  which  he  afterwards  forwarded  to  Government.  On 
the  occasion  of  the  a  I  love  interview,  the  Appellant's  w  ife  told  the  Deputy-Sheriff  that 
she  had  been  advised  he  had  no  right  to  enter  the  house,  as  the  Appellant  had 
acquired  his  liberty  by  being   removed  from  the  gaol;  and  the  Deputy-Sheriff,  in 

answer,  explained  to  her  that  he  considered  the  Appellant  as  still  his  prisoner,  as 
the  AppeUant  had  always  been  in  the  custody  of  the  Sheriff's  officers.  It  was  shown 
that  the  Appellant  knew  that  the  Sheriff's  peons  were  always  in  and  about  the  house. 
<>n  the  3rd  of  December,  1855,  the  Medical  Committee  having,  in  pursuance  of 
instructions  from  the  Government  of  Bombay,  examined  the  Appellant,  and  re- 
ported that  his  removal  to  gaol  would  not  endanger  his  life,  the  Sheriff  of  Bombay 
was  instructed  by  the  Government  t..  take  immediate  measures  for  his  re- 
incarceration in  the  gaol  :  and  the  Appellant  was  accordingly  removed  by  the  Sheriff 
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from  the  Bungalow  at  Mazagon  to  the  gaol  at  Bombay,  where  he  remained  a  prisoner 
in  the  custody  of  the  Sheriff.  Previous  to  the  Appellant's  removal  from  the  gaol, 
[45]  he  received  subsistence-money,  and,  after  his  removal,  the  Under-Sheriff  regu- 
larly received  subsistence-money  for  the  Appellant  from  the  Government  of  Bombay, 
which,  however,  the  Appellant  declined  to  avail  himself  of. 

On  the  21st  of  December,  the  Appellant  moved  the  Supreme  Court  of  Bombay 
to  be  discharged  from  the  custody  of  the  Sheriff,  and  that  satisfaction  might  be 
entered  on  the  judgment  roll.  The  motion  was  grounded  upon  affidavits  setting 
forth  the  facts  to  the  purport  above  stated.  The  Respondents  opposed  the  motion 
on  the  ground  that  upon  these  facts,  as  well  as  those  properly  to  be  inferred  from 
the  statements  in  the  affidavits,  the  Appellant  never  was  discharged  from  custody, 
and  was  properly  retaken  to  gaol.  The  motion  was  heard  on  the  21st  of  December, 
1855,  when  the  Court  took  time  to  consider  its  judgment,  and,  on  the  3rd  of  January, 
L856,  Sir  William  Yardley,  Chief  Justice,  delivered  judgment.  After  stating  the 
above  facts  he  proceeded  as  follows: — "  The  case  was  very  fully  and  ably  argued  on 
both  sides,  and  a  great  array  of  authorities,  more  or  less  bearing  upon  the  question, 
were  cited.  Most  of  those  authorities  related  to  the  question,  whether  or  not  the 
facts  of  this  case  would  render  the  Sheriff  liable  to  an  action  of  debt  for  the  escape, 
under  the  Statute  of  Westminster  the  2nd,  if  the  relaxation  of  the  duress  of  im- 
imprisonment  had  not  been  made  by  the  licence  of  the  Plaintiffs ;  and  I  may  at  once 
say  that  it  is  perfectly  clear  that  these  facts  would  render  the  Sheriff  liable  to  such 
an  action.  Any  relaxation  whatever  of  the  rigour  of  imprisonment  by  the  Sheriff, 
of  his  own  authority,  would  entitle  the  Plaintiffs  to  maintain  an  action  against  him 
for  the  whole  amount  of  the  [46]  debt  and  costs.  That  has  been  settled  by  a  con- 
tinued series  of  authorities,  extending  over  several  centuries  down  to  the  present 
time ;  and,  moreover,  it  is  equally  clear  that,  if  a  Defendant  be  discharged  out  of 
execution  by  the  Plaintiff  himself,  he  can  never  be  taken  in  execution  again  upon 
the  same  judgment,  even  though  it  be  agreed  at  the  time  of  his  discharge  that  if  he 
should  fail  to  satisfy  the  debt  he  should  again  be  charged  in  execution.  There  are 
several  cases  to  that  effect,  which  were  cited  at  the  bar,  such  as  Vigers  v.  Aldricli 
(1  Burr.  2482) ;  Jaques  v.  Withy  (1  Term  Rep.  557) ;  Clarke  v.  Clement  (6  Term  Rep. 
525) ;  Tanner  v.  Hague  (7  Term  Rep.  420) ;  and  Blackburn  v.  Stupart  (2  East,  213) ; 
which  last  is  an  exceedingly  strong  case,  for  there  it  had  been  expressly  agreed  that 
the  Plaintiff  should  be  at  liberty  again  to  take  the  Defendant  in  execution  if  he 
failed  to  perform  the  conditions  on  which  he  was  discharged ;  but,  in  all  the  cases 
cited,  there  is  this  marked  distinction  between  them  and  the  present  case,  that  there 
was  an  actual  discharge  of  the  Defendant  out  of  custody,  not  merely  a  relaxation 
of  the  rigour  of  imprisonment ;  and,  secondly,  that  the  Plaintiff  relied  for  the 
recovery  of  his  debt  upon  some  substitute,  actual  or  intended,  for  the  judgment. 
It  is,  however,  argued  by  the  Counsel  for  the  Defendant  that  in  every  case  in  which 
there  has  been  such  a  relaxation  of  duress  as  would,  if  permitted  without  the  licence 
of  the  Plaintiff,  render  the  Sheriff  liable  to  an  action  for  an  escape,  the  Defendant, 
if  the  relaxation  had  been  permitted  by  the  Plaintiff  himself,  would  be  absolutely 
discharged  from  the  execution,  and  would  not  be  again  liable  to  be  taken  in  execu- 
tion upon  the  same  judgment,  unless,  indeed,  he  returned  volun-[47]-tarily  into 
custody.  Let  us  illustrate  this  argument  by  some  of  the  decided  cases.  It  is  laid 
down  by  Buller,  J.,  in  Benton  v.  Sutton  (1  Bos.  and  Pul.  21),  that  if  the  Sheriff's 
officer  take  the  prisoner  out  of  the  direct  road,  it  is  an  escape.  So  if  the  Sheriff 
on  a  writ  of  habeas  cor  pus  carry  the  prisoner  (in  execution)  round  about  a  great 
way,  for  his  accommodation,  it  is  an  escape,  though  he  be  in  actual  custody  all  the 
time.  Mosedell's  Case  (1  Mod.  116).  Now,  could  it  have  been  contended  in  these 
cases,  that  if  the  deviations  had  been  by  the  licence  of  the  Plaintiff,  the  prisoner 
would  have  been  thereby  discharged  out  of  execution?  There  is  no  decision  to  that 
effect  to  be  found  in  the  books  :  but  in  all  the  cases  in  which  it  was  held  that  the 
prisoner  was  entitled  to  be  released,  there  had  been  an  actual  discharge  of 
him  out  of  all  custody.  If  he  be  allowed  to  go  at  perfect  liberty  for 
ever  so  short  a  time,  by  the  leave  and  licence  of  the  detaining  creditor,  he  cannot 
again  be  taken  in  execution  upon  the  same  judgment.  But  a  change  of  the  place  of 
imprisonment  by  the  licence  of  the  Plaintiff,  and  with  the  consent  of  the  De- 
fendant, is  not  a  discharge  out  of  custody.  It  manifests  no  intention  on  the  part 
of  the  Plaintiff,  no  longer  to  rely  upon  the  judgment  and  the  process  of  law  for  the 
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recovery  of  his  debt.  I  have  not.  however,  been  able  to  find  any  case  in  which  it 
has  been  actually  decided  that  the  Plaintiff  may  relax  the  rigour  of  imprisonment 
without  thereby  entitling  the  Defendant  to  hie  discharge.  In  the  absence  of 
authority,  therefore,  we  musl  he  guided  by  the  general  principles  of  the  law  ;  and  the 
principle  upon  which  the  Sheriff  has  been  made  Liable  to  an  action  for  an  escape,  in, 
every  case  in  which  he  has  allowed  an  [48]  indulgence  to  the  prisoner  inconsistent 
with  strict  duress,  is,  that  the  object  of  the  imprisonment  is  to  compel  the  Defendant 
to  pay  the  debt  for  which  he  is  taken  in  execution,  and  the  Plaintiff  is  entitled  to 
the  benefit  resulting  from  the  full  pressure  of  such  duress;  and,  therefore,  if  the 
Sheriff  takes  upon  himself  to  remove  any  portion  of  that  pressure,  and  thereby 
diminishes  the  probability  of  the  Plaintiff's  recovering  the  amount  of  his  debt,  the 
Statute  of  Westminster  the  2nd,  c.  11,  made  the  Sheriff  himself  liable  on  an  action 
of  debt,  for  the  full  amount — a  severe  and  strict  law,  which  has  been  mitigated  in 
England  by  a  recent  Statute,  enacting  that  the  Sheriff  shall  be  liable  only  on 
action  upon  the  case  for  the  damages  sustained  by  the  person  or  persons  at  whose 
suit  such  debtor  was  taken  or  imprisoned.  Put  is  the  principle  upon  which  the 
Sheriff  was  held  liable  for  an  escape  applicable  to  the  cases  in  which  the  relaxation 
of  the  duress  is  the  act  of  the  Plaintiff  himself?  Is  there  any  sound  reason  why  the 
Plaintiff  might  not  allow  his  debtor  an  indulgence  without  sacritieim_r  the  whole  of 
his  demand?  If  the  argument  of  the  learned  Counsel  be  correct,  a  detaining 
creditor  could  not  allow  his  debtor  to  lie  taken  temporarily  out  of  the  gaol  where  he- 
was  detained,  upon  the  utmost  emergency — to  visit  the  deathbed  of  a  wife  or  child, 
for  example. — without  the  risk  of  thereby  sacrificinu-  the  whole  of  his  debt;  for. 
according  to  the  argument,  if  the  prisoner  did  not  choose  voluntarily  to  return  to 
the  gaol,  he  could  not  be  compelled  to  do  so ;  because,  according  to  the  decided  case.. 
such  an  indulgence,  if  permitted  by  the  Sheriff  of  his  own  authority,  would  doubtless 
hi'  an  escape,  and,  therefore,  it  is  argued,  if  permitted  by  the  Plain-[49]-tiff,  would 
operate  as  a  discharge  out  of  execution.  But  I  think  I  have  shown  that  the  prin- 
ciple upon  which  it  would  be  such  an  escape  as  to  render  the  Sheriff  liable  does  not 
apply  to  make  it  a  discharge  by  the  Plaintiff;  and,  I  confess,  it  appears  to  me  that 
it  would  be  repugnant  alike  to  reason  and  to  humanity  to  hold  that  a  detain ing 
creditor  might  not  partially  forego  the  advantages,  such  as  they  are. 
resulting  from  the  pressure  of  the  duress  of  imprisonment,  and  might  not  miti- 
gate the  rigour  of  such  imprisonment,  except  at  the  sacrifice  of  the  whole  debt 
and  costs.  It  appears  to  me  to  be  manifest  that  there  was  no  intention  upon  the 
pari  of  the  Plaintiffs,  in  the  present  case,  to  set  the  Defendant  at  liberty  for  one 
moment,  nor  to  rely  upon  any  other  security  for  the  payment  of  the  balance  of  the 
debt  than  the  judgment  and  process  of  the  Court;  and  that  the  Defendant,  although 
humanely  permitted  to  reside  out  of  the  gaol  for  several  months  for  the  benefit  of 
his  health,  was,  during  the  whole  of  that  time,  in  the  custody  of  the  Sheriff,  and  that 
he  cannot,  therefore,  be  held  to  have  been  discharged  out  of  execution  by  the  Plain- 
tiffs. It  is  scarcely  necessary  to  add,  that  the  fact  of  the  Plaintiffs  being  repre- 
sented by  the  Government  of  this  Presidency  makes  not  the  least  difference  in  the 
case.  The  learned  Advocate-General  did  not  for  a  moment  contend  that  the  Govern- 
ment had,  or  pretended  to  have,  any  more  right  to  send  the  Defendant  back  to  gaol 
than  any  private  individual  would  have  had  under  similar  circumstances.  It  was. 
in  short,  a  licence  from  the  detaining  creditors  to  the  Sheriff  to  change  for  a  time 
the  place  of  confinement,  for  the  benefit  and  with  the  consent  of  the  Defendant, 
upon  a  representation  that  stub  a  change  was  neces-[50]-sarv  to  his  health  ;  which 
licence  was  withdrawn  when,  in  the  opinion  of  a  medical  Committee,  the  necessity 
for  it  ceased  to  exist,  and  thereupon  the  Sheriff  reconveyed  the  Defendant  to  the 
usual  place  of  confinement."     The  Court  accordingly  refused  the  application. 

The  appeal  was  preferred  from  this  judgment. 

Sir  Fitz-Roy  Kelly,  Q.C.,  and  Mr.  J.  J.'  Powell,  for  the  Appellant.— The  Sheriff 
of  Bombay,  with  the  consent  of  the  Respondents,  having  suffered  the  Appellant  to 
escape  from  gaol,  the  judgment  entered  against  the  Appellant  at  the  Respondents' 
suit  was  satisfied,  and  the  Sheriff  had  no  legal  authority  to  detain  the  Appellant 
in  custody.  It  may  be  urged  that  the  conduct  of  the  Appellant  in  availing  himself 
of  the  legal  consequences  of  his  having  obtained  permission  to  leave  the  gaol,  is  an 
ungrateful  return  for  the  indulgence  afforded  him  by  the  Respondents j  but  that 
cannot  affect  his  right  in  law  to  be  discharged  out  of  custody.     The  argument,  in 
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this  case,  is  confined  to  one  of  a  debtor  in  custody  under  a  writ  of  execution  com- 
pletely executed,  and  has  nothing  to  do  with  mesne  process.  If  a  writ  of  capias  ad 
satisfaciendum  be  once  executed,  and  the  Defendant  in  custody  of  the  Sheriff  and  in 
prison,  it  is  the  dutv  of  the  Sheriff  to  keep  him  in  arcta  et  salva  custodia.  Comyn's 
Dig.,  tit,  "  Imprisonment  "  (I).  If  the  Sheriff  permits  a  prisoner  to  quit  the  gaol 
for  a  single  moment,  even  with  a  keeper,  Benton  v.  Sutton  1  (Bos.  and  Pull.  24),  he 
is  "  at  large,"  to  use  the  language  of  the  old  authorities  ;  the  writ  is  then  satisfied, 
and  the  custody  at  an  end.  In  Jones  v.  Pope  (1  Wms.  Saunders,  36),  all  the  authori- 
ties upon  this  [51]  point  are  collected.  Viner's  Abr.,  tit.  "  Escape,"  (A.  5)  and 
(X.  41),  Bacon's  Abr.,  tit.  "  Escape  in  civil  cases"  (B),  Buxton  v.  Home  (1  Shower, 
174).  Atkinson  v.  Jameson  (5  Term  Rep.  25),  Clarke  v.  Clement  (6  Term  Rep.  525), 
Blackburn  v.  St u part  (2  East,  243),  Dyer's  Reports  (p.  296  (&)).— [Sir  John  Patteson : 
In  Blackburn  v.  Stupart,  there  was  an  agreement  between  the  Plaintiff  and  De- 
fendant that  the  Defendant  was  to  be  perfectly  at  large,  and  if  he  did  not  pay  the 
judgment  debts  and  costs  within  a  certain  time  there  was  to  be  another  execution : 
that  is  an  important  distinction.] — During  the  plague  in  London,  in  the  reign  of 
Charles  the  First,  the  prisoners  in  custody  in  the  King's  Bench  petitioned  that  they 
might  be  allowed  to  go  at  large,  upon  giving  security  to  return ;  but  by  a  resolution 
of  the  Judges  (Croke  Car.  466),  it  was  determined  that  if  such  permission  was 
granted,  except  by  rule  of  Court,  it  would  be  an  escape.  By  the  Common  Law  and 
Statutes,  1  Rich.  II.  ch.  12  (3  Chitty's  Collec.  of  Statutes,  p.  1066),  and  8th  and  9th 
Will.  III.,  ch.  27,  a  prisoner  must  be  kept  in  gaol  till  the  debt  is  satisfied,  or  by 
rule  of  Court  he  is  permitted  to  leave  the  gaol.  So  long  as  the  Appellant  was  in  gaol 
he  was  in  lawful  custody,  but  as  soon  as  he  was  let  out  of  gaol,  it  amounted  to  an 
escape.  In  law  there  is  no  distinction  between  being  at  large  by  consent  of  the 
Sheriff,  or  by  consent  of  the  Plaintiff.  No  contract  or  Bond  can  confer  any  power 
upon  a  Plaintiff  who  has  allowed  his  debtor  to  go  at  large,  to  retake  him.  The  writ 
of  execution  is  satisfied,  and  he  cannot  issue  a  second  writ  of  execution  for  the  same 
cause,  the  first  having  been  satisfied  by  the  custody  of  the  [52]  body  of  the  De- 
fendant, Neither  will  the  law  allow  any  agreement  between  the  Plaintiff  and  De- 
fendant as  to  what  shall  be  custody  or  liberty.  No  consent  of  parties  can  make  a 
gaol  where  there  is  no  gaol.  The  law  has  defined  what  shall  be  lawful  custody. — 
[Sir  John  Patteson  :  The  real  question  here  is,  whether  the  Appellant  was  ever  at 
large.  He  accepts  the  terms,  to  be  let  out  of  the  gaol,  but  to>  remain  in  the  custody 
of  the  Sheriff.  How  then  can  he  say  he  was  not  in  custody?] — The  Appellant  was 
let  out  of  gaol. — [Sir  John  Patteson :  Yes,  but  in  custody,  and  continued  so.] — You 
cannot  by  agreement  alter  the  character  of  lawful  custody.  An  escape  occurs  when 
a  Defendant  is  allowed  to  be  treated  otherwise  than  the  writ  commands.  The 
prisoner's  assent  can  make  no  difference,  it  merely  bars  an  action  of  trespass  at  his 
instance.  Neither  is  it  of  importance  that  the  Sheriff's  officers  were  in  attendance 
upon  the  Appellant ;  it  was  no  less  an  escape,  as  he  was  let  out  of  gaol.  At  most 
it  was  a  licence  revocable  at  pleasure  ;  and  even  if  the  Court  should  think  that  up 
to  the  22nd  of  August,  when  the  Sheriff  went  to  retake  the  Appellant,  there  was  such 
a  consent  by  him  to  remain  in  custody  of  the  Sheriff,  still  when  the  Appellant's  wife 
refused  to  let  the  Sheriff  enter  the  house,  the  licence  was  determined,  and  from  that 
day,  and  up  to  the  3rd  of  December,  when  he  was  retaken  to  gaol,  he  was  at  large. 
What  authority  had  the  Sheriff  to  retake  him  after  an  escape?  An  action  would 
lie  against  the  Sheriff  for  retaking  him  after  the  writ  of  execution  was  satisfied. 
Atkinson  v.  Jameson  (5  Term  Rep.  25),  Buxton  v.  Home  (1  Shower,  174).  The  judg- 
ment of  the  Court  below  is  unsupported  by  authority. 

[53]  Mr.  WTigram,  Q.C.,  Mr.  Forsyth,  and  Mr.  W.  H.  Melvill,  appeared  for  the 
Respondents,  the  East  India  Company;  but  their  Lordships,  without  calling  upon 
them,  delivered  judgment,  by 

The  Right  Hon.  Sir  John  Patteson. — This  case  comes  before  their  Lordships 
under  peculiar  circumstances,  as,  indeed,  it  came  before  the  Court  at  Bombav.  It 
should  always  be  remembered  that  in  all  cases  we  must  look  at  the  circumstances  of 
the  case  before  us,  in  order  to  see  whether  or  not  the  principles  of  law  are  to  be 
strictly  applied  to  the  case,  or  whether  there  can  be  any  relaxation  of  what  are 
supposed  to  be  the  strict  principles  of  law. 

A  question  was  argued  before  the  Court  of  Bombay,  and  has  been  urged  here, 
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as  to  what  will  be  the  consequence  to  the  Sheriff  upon  the  question  of  escape  ;  but 
really  thai  ie  not  the  question  in  the  case.  There  cannot  be  the  Blighted  doubt  that 
if  these  circumstances  had  taken  place  by  the  authority  of  the  Sheriff  alone;  if  he, 
upon  the  representation  that  the  Defendanl  was  suffering  very  severely  in  health, 
had  taken  upon  himself  to  make  this  relaxation  of  the  imprisonment,  and  had  per- 
mitted the  Defendant,  accompanied  by  ever  so  many  of  his  own  officers,  to  go  and 
reside  in  a  bouse  of  his  own,  it  would  have  been  an  escape.  There  can  be  no  question 
at  all  aboul  it  ;  and  why?  Because  the  Sheriff  baving  taken  a  party  in  execution 
under  a  capias  ad  satisfaciendum,  is  bound  to  keep  him  in  his  own  gaol,  be  cannol 
of  bis  own  authority  allow  the  prisoner  to  make  a  gaol  for  himself  :  In'  is  bound 
to  keep  him  in  arcta  et  salva  custodid,  in  order  to  enforce  payment  of  the  debt, 
and  if  he  relax  [54]  that  arctam  custodiam  at  all,  so  far  the  pressure  to  compel 
the  payment  of  t he  debt  is  relaxed  also,  which  the  Sheriff  lias  no  r i lt  1 1 1  to  do.  Upon 
that  principle  it  is,  that  where  the  Sheriff  bad  Buffered  a  man  to  go  out  of  ;_'aol, 
even  in  the  custody  of  one  of  his  officers,  or,  as  in  the  case  of  Benson  v.  Sutton  (1 
Bos.  and  Pull.  -1 ),  he  had  Buffered  him,  before  he  was  taken  to  gaol,  to  go  away  from 
the  lock-up-house  in  the  custody  of  one  of  his  officers,  it  was  held  to  be  an  escape. 
Whether  it  was  going  at  large  again,  or  not,  may  he  quite  another  question,  with 
respect  to  the  mere  words  "going  at  large;"  but  it  constituted  an  escape  so  far  as 
the  Sheriff  was  concerned,  and  entitled  the  Plaintiff,  if  he  thought  fit,  to  bring  an 
action  against  the  Sheriff  for  that  escape.  Formerly  he  would  have  recovered  the 
whole  amount;  latterly  the  law  has  been  altered,  and  he  would  recover  dam., 
only:  but  that  is  immaterial. 

There  is  no  doubt,  therefore,  that  the  Sheirff,  of  his  own  authority,  could  not 
have  done  this  act.  But  then  look  to  the  peculiar  circumstances  of  the  case.  The 
Plaintiff  in  any  case,  in  order  to  be  barred  from  continuing  his  extent  ion,  and  from 
having  the  benefit  of  his  judgment,  must  voluntarily  discharge  the  De- 
fendant out  of  custody.  If  he  does  discharge  him  out  of  custody, 
1  agree  that  if  it  be  only  for  a  week,  he  cannot,  by  any  agreement  which  lie  may 
have  made  with  the  Defendant,  afterwards  retake  him,  although  the  Defendant 
may  possibly  have  agreed  that,  if  he  does  not  pay  the  money  within  a  week,  he  shall 
be  retaken.     That  is  decided  law. 

But  the  question  in  this  case  really  is,  whether  or  not  the  Plaintiffs  ever  did 
■  nt  to  discharge,  and  ever  did  discharge,  the  Defendant  out  of  custody.  [55] 
Now,  supposing  that  the  Defendant  was  in  a  bad  state  of  health,  as  it  is  said  he 
was,  and  supposing  that  it  had  arisen  from  his  confinement  in  the  prison,  and  that 
he  had  applied  to  the  Supreme  Court  at  Bombay,  from  which  this  execution  issued, 
for  a  rule  of  Court,  to  be  allowed  to  be  taken  from  the  prison  and  put  into  some 
other  place,  and  there  kept  by  a  Sheriff's  officer,  and  that  for  the  sake  of  saving  his 
life,  or  for  t  he  benefit  of  his  health,  the  Court  had  thought  fit  to  grant  that  indulgence 
even  against  the  will  of  the  Plaintiffs,  and  there  had  been  a  rule  of  Court  to  that  effect, 
and    he    had    been    removed    out    of    gaol    under    that    rule    of    Court,    and    had 

■  kept  in  the  charge  of  a  Sheriffs  officer  in  a  private  house,  can  there  be  the 
slightest  doubt  that  he  would  then  still  have  been  in  the  custody  of  the  Sheriff?  T 
cannot  conceive  that  there  would  have  been  any  question  upon  it.  Now,  here  they 
did  not  apply  for  a  rule  of  Court,  but  they  did  it  at  once.  It  is  said  that  the 
Defendant  did  not  solicit  it.  It  is  true  he  did  not  solicit  it,  but  it  was  done.  We 
have  an  account  of  the  Plaintiffs,  upon  the  representation  of  the  medical  officer, 
inquiring  into  the  state  of  the  Defendant's  health.  What  then  did  they  do?  they 
wrote  a  letter  to  the  Sheriff,  and  they  say  that  in  consequence  of  the  state  of  the 
Defendant's  health,  a  temporary  release  from  confinement  in  the  gaol  itself  is 
essentially  necessary,  and  that  "  Government  is  phased  to  permit  him  temporarily 
to  reside  outside  the  gaol,  under  such  surveillance  as  may  prove  as  little  irksome  as 
possible  to  the  prisoner,  while  consistent  with  its  perfect  efficiency."  What  does 
that  mean?  The  perfect  efficiency  of  keeping  him  in  custody  :  it  cannot  mean  any- 
thing else  by  possibility.  Then  what  is  the  letter  to  the  Superintendent  of  the 
[56]  Police/  Why,  it  recites  that  same  thin<_r  :  that  the  Defendant  has  been  allowed 
to  be  so  under  surveillance,  and  directs  him  also  to  take  care  that  he  do- 
out  of  the  Island.  This  is  communicated  to  the  Defendant,  who  verbally  a§ 
to  it,  and  expresses  his  willingness  to  avail  himself  of  that  permission.  But  not 
only  that,  he  actually  writes  a  letter  to  the  Sheriff,  in  these  words: — "  Sir.  I  shall 

615 


XI  MOORE,  57  HAINES  V.  EAST  INDIA  CO.  [1856] 

be  grateful  for  any  change,  and  the  consideration  for  my  health  is  indeed  most 
welcome."  Then  he  goes  out  of  the  gaol  with  a  Sheriff's  officer.  Now  really  can 
there  be  a  doubt  but  that  the  object"  of  the  Plaintiffs  was,  in  consequence  of  the 
state  of  his  health,  a  kindness  towards  the  Defendant?  Their  object  was  to  keep 
the  judgment  and  the  writ  of  capias  (id  satisfaciendum  still  on  foot,  and  to  keep 
the  Defendant  in  the  actual  custody  of  the  Sheriff.  A  place  where  his  health  might 
be  re-established,  was  constituted  a  special  prison  for  that  purpose,  by  consent  as 
it  were.  The  Defendant  agrees  to  that,  and  is  thankful  for  it.  Then,  surely,  he 
must  be  estopped  (it  is  a  sort  of  estoppel),  from  saying  that  the  custody  in  which 
he  then  was,  was  not  the  custody  of  the  Sheriff,  when  both  parties  intended  it  to 
be  so,  and  that  in  point  of  law  such  custody  should  be  treated  as  the  custody  of  the 
Sheriff. 

There  have  been  some  cases  lately,  in  which  a  question  has  been  raised  whether 
the  party  has  been  estopped  from  taking  advantage  of  any  irregularity,  even  the 
non-compliance  with  an  Act  of  Parliament.  There  was  one  case  before  the  Court 
of  Queen's  Bench  very  lately,  in  which  the  doctrine  was  carried  to  a  very  consider- 
able extent,  and  yet  I  think  not  further  than  it  may  be  carried  in  the  [57]  present 
instance.  I  allude  to  Tyerman  v.  Smith  (25  Law  Journ.  Q.B.  359),  in  which  the 
case  had  been  referred  under  the  compulsory  powers  of  the  Statute,  17th  and  18th 
Vict.,  c.  125,  sec.  15.  The  award  was  not  made  within  three  months,  and  the  time 
was  not  enlarged  by  the  Court,  or  a  Judge,  as  it  ought  to  have  been,  or  by  the 
written  consent  of  the  parties;  but  both  parties  having  gone  before  the  arbitrator 
after  the  time  had  elapsed,  it  was  held  that  the  party  against  whom  judgment  had 
been  signed  upon  the  award  was  estopped  from  taking  advantage  of  the  non- 
compliance with  the  Statute.  In  another  case,  Andrews  v.  Elliott  (25  Law  Journ. 
Q.B.  1).  There,  under  the  Common  Law  Procedure  Act,  the  parties  chose  to  refer 
it  to  a  Judge,  and  not  to  a  jury,  but  that,  according  to  the  Act  of  Parliament,  ought 
to  have  been  done  by  a  written  consent.  It  was  not  done  by  written  consent,  but 
the  Court  said,  that  having  chosen  to  act  upon  the  oral  consent,  the  party  was 
precluded  from  taking  advantage  of  the  want  of  a  written  consent.  So  here  this 
Defendant  must  be  precluded  from  saying  that  he  was  not  in  the  custody  of  the 
Sheriff,  where  he  intended  to  be,  and  where  the  Respondents  intended  him  to  be  all 
along,  unless  there  be  any  strict  rule  of  law  which  prevents  his  being  so  considered. 

Now,  with  regard  to  the  observations  respecting  what  took  place  on  the  22nd  of 
August.  On  that  day,  it  seems  that  there  was  an  order  on  the  part  of  the  Govern- 
ment that  the  Defendant  should  be  taken  back  to  prison,  and  the  Sheriff's  officer 
goes  to  the  house  where  he  is,  for  the  purpose  of  taking  him  back  to  prison ;  because 
the  contention  is,  that  he  was  always  in  the  custody  of  the  Sheriff.  In  [58]  the 
case  on  the  part  of  the  Appellant,  it  is  stated  that  his  wife  resisted  it,  and  told  the 
Deputy-Sheriff  that  her  husband  was  not  legally  in  custody.  The  Respondents  in 
their  case  state  that  his  wife  alleged  her  husband  to  be  in  a  very  bad  state  of 
health  indeed,  and  that  it  would  be  very  dangerous  to  remove  him  ;  and  that  she 
did  not  allege  that  he  did  not  consider  himself  to  be  in  the  custody  of  the  Sheriff  at 
all.  The  Deputy-Sheriff,  on  account  of  what  he  considered  to  be  the  state  of  the 
Defendant's  health,  did  not  act  upon  the  order,  and  remained  quiet.  The  Sheriff's 
officers,  however,  still  continued  about  the  premises  just  the  same  as  before;  they 
never  had  notice  to  retire,  or  were  warned  off,  or  told  to  go  about  their  business  by 
the  Defendant,  but  he  continued  in  this  house  with  these  officers  until  the  3rd  of 
December,  and  then  he  was  taken  back  to  the  gaol.  Then  it  is  said,  that  it  may  be 
considered  that  on  the  22nd  of  August,  the  Appellant  revoked  his  consent,  and  that 
from  that  time  he  had  a  right  to  say  that  he  was  at  large.  But  it  is  to  be  observed, 
that  the  custody,  such  as  it  was,  remained  just  the  same  after  the  22nd  of  August, 
until  the  3rd  of  December,  when  he  was  taken  back  to  gaol,  and  that  there  was  no 
voluntary  escape  permitted  by  the  Sheriff.  It  was  not  the  intention  of  the  Sheriff 
to  let  him  go,  or  that  he  was  to  be  in  any  different  kind  of  situation  from  what  he 
was  before,  nor  was  it  the  intention  of  the  Respondents,  nor,  as  far  as  I  know,  the 
intention  of  the  Appellant ;  therefore,  he  was  so  detained  from  the  first  to  the  last 
under  this  agreement. 

It  is  said  that  if  parties  can  make  such  an  arrangement  as  this,  to  substitute 
one  place  of  imprisonment  for  another,  the  Sheriff  will  be  placed  in  a  verv  unfor- 
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[59]-tunate  situation,  and  may  be  liable  for  an  escape  in  a  very  different  manner, 
and  under  very  different  circumstances  from  what  be  would  be  if  the  prisoner  con- 
tinued in  the  gaol  itself;  and  thai  is  very  true.  It'  the  Sheriff  had  it  communicated 
to  him  by  the  Plaintiffs  that  they  were  inclined  to  grant  this  indulgence  to  the 
prisoner,  and  thai  he  might  go  to  another  bouse  in  the  custody  of  the  Sheriff's 
officers,  I  am  not  prepared  to  state  thai  the  Sheriff  might  not  Bay,  "I  will  do1  do 
any  such  thing;  I  have  him  here  under  a  capias  ad  satisfaciendum,  and  unless  you 
have  a  rule  of  Court  for  that  purpose,  1  shall  not  C0n8en1  to  any  such  thing,  beci 
I  cannot  have  the  same  strict  custody  over  the  party,  and  the  means  of  keeping 
him  in  custody  in  another  house  (at  this  substituted  prison  as  it  were)  thai  I  have 
when  he  is  in  gaol,  and,  therefore,  I  will  not  consent  to  anything  of  the  Borl  :  if 
you  mean  to  take  him,  discharge  him:  you  have  authority  to  do  it  yourself,  and 
take  him  yourself ;  make  your  agreement  as  you  phase  with  him  :  I  will  have  nothing 
to  do  with  it."  Still  the  Sheriff  may  consenl  to  do  it:  and  here 
the  Sheriff  did  consenl  to  do  it;  and  all  parties  consented  to  it. 
I  apprehend  thai  the  Sheriff,  when  the  Defendant  was  in  this  private  house  with  his 
officers  about  him,  might  be  liable  to  an  action  for  escape,  if  it  appeared  that  he 
had  not  used  proper  care,  if  he  had  removed  his  peons,  or  had  employed  pers 
who  had  not  taken  sufficient  care  to  prevent  the  prisoner  from  escaping.  Still 
it  would  be,  under  all  circumstances,  for  a  jury  to  consider  whether,  being  in  some 
-'ire  instrumental  in  it.  a  Plaintiff  ought  to  recover  against  the  Sheriff  at  all; 
it  would  be  a  question  of  fact  to  be  decided  under  all  the  circumstances  of  He-  cast  , 

[60]  Now,  really,  under  all  these  circumstances,  the  authorities  which  have 
been  cited  do  not  appear  to  bear  distinctly  (I  do  not  mean  to  say  that  they  do 
bear  indirectly)  upon  the  case  in  question,  and  I  feel  that  the  Chief  Justice  at 
Bombay  was  perfectly  right  in  saying  that  he  had  not  been  able  to  find  any  authority 
for  saying  distinctly,  whether  there  could  be  such  an  arrangemenl  as  this  or  not. 
In  his  judgmenl  he  says: — "I  have  not.  however,  been  able  to  find  any  case  in 
which  it  has  been  actually  decided  that  the  Plaintiff  may  relax  the  rigour  of  im- 
prisonment, without  thereby  entitling  the  Defendant  to  his  discharge.  In  the 
absence  of  authority,  therefore,  we  must  lie  guided  by  the  general  principles  of  the 
law  "  ('/ute  [10  Moo.  P.C.].  p.  47).  It  is  perfectly  true  that  there  is  no  case,  as  far 
as  I  know,  which  goes  to  this  particular  point  :  hut  there  is  nothing  to  -how  that  it 
is  contrary  to  any  principles  of  law  that  the  creditor  and  the  debtor  may  agree. 
The  creditor  may,  under  certain  circumstances,  or  if  he  feels  it  to  be  really  material 
ami  important  to  the  debtor,  change  the  place  of  imprisonment,  and  relax  somewhat 
the  rigour  of  imprisonment,  without  discharging  the  debtor  from  his  debt,  it 
clearly  not  being  the  meaning  of  either  party  that  any  such  discharge  should  take 
place. 

I  should  observe,  that  this  opinion  must  not  be  taken  to  go  the  length  of  suppos- 
ing that  it  would  be  possible,  for  instance,  for  a  Plaintiff  to  say  to  a  Defendant, 
"Oh,  you  may  go  about  just  where  you  please,  bul  it  shall  Ik-  considered  that  you 
are  in  custody:"  because  that  would  be  a  fallacy  and  an  absurdity:  bul  here  was 
an  actual  removal  from  the  gaol  to  a  private  house,  and  an  actual  custody  of  some 
sort  [61]  continuing,  which  was  intended  to  continue  as  a  bona  tide  custody,  as  far 
as  we  can  judge  from  all  the  circumstances  of  the  case. 

Under  these  crcumstances,  we  think  that  the  judgment  of  the  Court   below  is 
correct;  that  there  is  a  distinction  between  the  duty  of  the  Sheriff  to  keep  a  man 
('//  arcta  et  salva  custodid,  and  the  question,  whether  or  not  any  acts  of  the  Plaintiff- 
have  been  such  as  to  discharge  the  Defendant.     They  are  totally  different  questii 
and  here  there  is  clearly  no  intention  to  discharge  the  Defendant  :  there  is  QO  act 
done  by  the  Plaintiffs    which,   in   point  of  law,  necessarily  operates  to  that   effi 
It    was  not  the  intention  of  either  party  that  he  should  lie  discharged;  it  was 
matter  of  indulgence  and  kindness  to  him.  and  certainly  he  does  not  appear  to  have 
made   a    very    grateful    return    for    it.      However,    if    in    point    of    strict    law    he    is 
entitled  to  be  discharged,  the  law  must  take  its  course,  whether  he  is  grateful  or 
grateful,   or   whether    it    is   a   gracious   proceeding  on    his   part    or   not.      There    i-. 
however,  nothing  in  law  to  prevent  this  from  being  clearly  a  continuing  custody 
of  the  Sheriff  by  the  arrangemenl  of  the  parties,  ami.  therefore,  we  think  that  this 
appeal  must  he  dismissed,  and  of  course  dismissed  with  costs. 

The  Lords  of  the  Committee  will,  therefore,  humbly  recommend  as  their  opinion 
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to  Her  Majesty,  that  the  judgment  of  the  Supreme  Court  of  Judicature  at  Bombay, 
of  the  3rd  of  January,  1856,  ought  to  be  affirmed,  and  this  appeal  dismissed,  with 
costs. 

[Mews'  Dig.  tit.  ESTOPPEL,  D.  By  Matters  in  pais,  12.  In  other  Cases;  tit. 
SHERIFF,  H.  Arrest  by  Sheriff,  13.  Action  for  Escape.  S.C.  5  W.R.  159,  6 
Moo.  Ind.  App.  467.  As  to  liability  of  Sheriff,  for  Escape,  see  Act  VIII.  of  1852, 
s.  8;  and  Sheriff's  Act,  1887  (50  and  51  Vict.,  c.  55)  s.  16.] 


[62]  OX   PETITION   FROM  HELIGOLAND. 

JACOB  SIEMENS,— Appellant;  THE  HEIRS  OF  BUFE,— Respondents  *  [26th 

July,  1856]. 

Appeal  allowed  from   a   sentence  of  the  Lieutenant-Governor  of  the   Island  of 

Heligoland;  the  sentence  having  been  passed  without  hearing  the  Appellant's 

case. 
Execution  of  sentence  ordering  a  distribution  of  the  property  in  dispute  ordered 

to  be  stayed,   pending  the  appeal. 
Security  ordered  to  be  given  in  the  Island  by  the  Petitioner,  for  Respondents' 

costs,  and  also  in  the  Privy  Council  Office,  for  costs  of  copying  transcript 

and  printing  appendix  to  the  Appellant's  case. 

The  Petitioner,  Jacob  Siemens,  applied  in  this  case  for  leave  to  appeal  from  a 
sentence  of  the  Lieutenant-Governor  of  the  Island  of  Heligoland.  The  petition  set 
forth  that  the  Petitioner  was  one  of  the  heirs  and  representatives  of  his  mother  ;  and 
that  he  had  instituted  a  suit  before  the  Court  of  Magistrates  of  Heligoland  against 
the  Respondents,  the  heirs  of  the  late  Bufe,  for  division  of  certain  property  held  in 
partnership  by  Bufe  and  the  Petitioner's  mother.  That  the  suit  was  heard  before 
the  Court  of  Magistrates  of  Heligoland,  and  the  complaint  of  the  Petitioner  dis- 
missed. That  the  Petitioner  appealed  to  the  Lieutenant-Governor  of  the  Island, 
who  by  a  sentence  dated  the  5th  of  June,  1856,  confirmed  the  decision  of  the  Magis- 
trates, on  the  ground  that  the  Petitioner  had  no  claim  on  [63]  the  Respondents' 
estate,  and  the  Petitioner  alleged  that  the  decision  of  the  Lieutenant-Governor  was 
taken  and  published  without  having  heard  the  case  of  the  Petitioner,  either  in 
person  or  by  counsel,  and  prayed  for  leave  to  appeal,  and  that  pending  such  appeal 
the  distribution  of  the  estate  of  the  late  Bufe  might  be  stayed. 

Their  Lordships  granted  the  application  upon  the  terms  contained  in  the  follow- 
ing Order  : — "  Leave  to  be  granted  to  the  said  Jacob  Siemens  to  enter  and  prosecute 
his  said  appeal  from  the  sentence  of  His  Excellency  the  Lieutenant-Governor  of 
Heligoland  of  the  5th  of  June  last  past,  upon  lodging  in  the  Council  Office  a  certifi- 
cate from  His  Excellency  the  Lieutenant-Governor  of  Heligoland,  that  the  Appellant 
hath  given  security  by  two  sufficient  sureties  to  be  approved  by  His  Excellency  jointly 
and  severally  in  the  Island  of  Heligoland,  in  the  sum  of  £100  sterling,  conditioned 
to  pay  the  costs  of  the  Respondents  in  case  their  Lordships  should  so  direct,  and 
also  upon  making  a  deposit  in  the  Council  Office  vof  a  sum  of  money 
sufficient  to  cover  the  expense  of  coyping  the  transcript  and  printing  the  appendix 
to  the  Appellant's  case,  and  that  His  Excellency  the  Lieutenant-Governor  ought  to 
be  directed  to  transmit  to  the  Registrar  of  the  Privy  Council  copies  properly  authen- 
ticated of  the  proceedings  and  evidence  proper  to  be  laid  before  Her  Majesty  in 
this  case  and  necessary  for  the  hearing  of  the  said  appeal,  and  that  pending  the 
said  appeal  the  distribution  of  the  estate  of  the  late  J.  G.  Bufe  may  be  suspended 
until  further  order,  with  leave  to  all  parties  to  apply  to  their  Lordships'  Board. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Privy  Council,  1.  When  an  Appeal  Jiea 
generally,  6.  Practice,  k.  Stay  of  Proceedings.  Heligoland  was  ceded  by  Great 
Britain  to  Germany  by  an  agreement  dated  1st  July,  1890,  confirmed  by  Act 

*  Present:  The  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir 
Edward  Ryan,  and  the  Right  Hon.  The  Lord  Justice  Turner. 
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of  Parliament  (•").'>  and  r>i  Vict.,  c.  32).  As  to  Bpecial  leave  to  appeal  in  civil 
cases,  generally,  Bee  note  to  Retemeyer  v.  Obermvller,  L837,  2  Moo.  P.C.  at 
P-   125 


[64]  OX  PETITION   FROM   THE   ISLAND  OF  JERSEY. 

ADOLPHUS  JOHN  D'ALLAIN,— Petitioner;  Sill  THOMAS  LE  BRETON,  Knt..— 

Respondent*  [17th  Feb.,  1857]. 

The  number  of  the  Advocates  entitled  to  practise  at  the  Bar  of  the  Royal  Court 

of  the  Island  of  Jersey  is  by  legal  custom  limited  t<>  six. 
The  righl  of  nomination  of  an  Advocate  to  practise  in  the  Royal  Couri  is  vested  in 

the  Bailiff  of  the  Island,  by  virtue  of  his  office. 
A  petition  to  the  Queen  in  Council,  praying  for  an  Order  upon  the  Bailiff  of  the 

Island  t<>  admit  the  Petitioner  to  take  the  oaths  and  practise  as  an  Advocate 
in  the  Royal  Court,  was  referred  to  the  Judicial  Committee.  The  Bailiff  put 
in  an  answer,  stating,  that  by  the  law  of  the  Island,  the  number  of  Adv. 
entitled  to  practise  in  the  Royal  ('nun  was  limited  to  six.  and  that  that 
number  was  complete.  Their  Lordships  held  that.  Bitting  as  the  Judicial 
Committee,  they  had  no  power  to  make  the  Order. 

The  object  of  this  petition  was  to  obtain  for  the  Petitioner,  a  Barrister-at-law 

of  the  English  Bar.  the  right  to  practise  as  an  Advocate  at  the  Bar  of  the  Courts  in 
Jersey. 

The  Respondent,  Sir  Thomas  Le  Breton,  the  Bailiff  of  the  Island,  insisted  that 
the  sole  right  to  nominate  Advocates  to  practise  before  tin-  Royal  Court  was  vested 
in  him.  and  refused  to  allow  the  Petitioner  to  take  the  oaths  of  an  Advocate,  or 
to  practise  in  the  Courts  in  the  Island,  upon  the  ground  that  the  number  of  Ad- 
vocates was  limited  to  six.  and  that  there  was  no  vacancy.  The  petition  set  forth 
that  in  the  month  of  August,  1854,  Mr.  Horman  resigned  the  office  of  Advocat- 
the  Royal  Court  of  Jersey  in  order  to  accept  the  office  of  [65]  Deputy  Viscount  in 
the  Island.  That  the  Bailiff  had  by  custom  the  nomination  of  the  Advocates  entitled 
to  plead  before  the  Royal  Court.  That  on  the  31st  of  August,  the  Petitioner  applied 
By  letter  to  the  Bailiff  for  a  place  at  the  Jersey  Bar.  That  on  the  2nd  of  September, 
the  Bailiff,  in  his  official  capacity  presiding  over  the  Royal  Court  for  the  Island  of 
Jersey,  informed  the  Court  that  Mr.  Horman  had  resigned  the  place  of  Advocate  in 
consequence  of  his  being  named  to  the  situation  of  Deputy  Viscount,  and  that  im- 
mediately after  such  announcement  Horman  took  the  oaths  usual  and  necessary. 
That  shortly  afterwards  the  Petitioner  received  from  the  Jurats  of  the  Royal  Court  a 
certificate  or  letter  of  recommendation,  which,  on  the  30th  of  September,  1854,  he 
gave  to  the  Bailiff,  who.  on  the  receipt  thereof,  informed  him,  that  he  would  give 
him  an  answer  thereon  shortly.     That  on  the  5th  id'  October,   1854,  the  Court  or 

/e  of  Beritage  was  held  for  the  first  time  that  term,  and  that  irding  to 

ancient  custom,  Advocate's  were  obliged,  on  this  first  holding  of  the  Court  of  Herit- 
age, to  renew  their  oaths  of  office,  when  such  were  about  being  administered,  Horman 
presented  I  i  the  Royal  Court  a  petition  or  plea,  to  the  effect  "'tha'  lie  should  be 
allowed  to  pn.ve  that  the  places  of  Advocate  and  Deputy  Viscount  were  compat- 
ible, and  also  to  renew  the  oaths  of  (  >rhVc."  That  the  Bailiff  told  Mr.  Horman.  that 
he  had  resigned  tic  place  of  Advocate,  besides  that  he  was  Deputy  Viscount,  and 
that  no  man  could  lie  both  Advocate  and  Deputy  Viscount  at  the  same  time.  and. 
therefore,  that  he  (the  Bailiff)  refused  to  Bubmil  his  plea  to  the  Court.  That  on  the 
11th  of  October,  IS.")  J.  the  Bailiff  informed  the  Petitioner  that  he  had  chosen  [66] 
him  for  a  place  at  the  Bar.  and  that  on  the  19th  of  the  same  month,  that  nomination 
was  confirmed  in  the  Petitioner's  favour  by  the  Bailiff.  That  at  the  same  time 
Horman   preferred  before  Her  Majesty  in  Council  a  Doleance  against  the  Bailiff. 

Present  :  The  Right  Hon.  Dr.  Lushington,  the  Right   Hon.  T.  Pemberton  Leigh, 
the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John  Patteson. 
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for  refusing  to  admit  him  to  take  the  oaths  of  an  Advocate.  That  on  the  27th  of 
January,  1855,  Mr.  Horman  presented  a  Remonstrance  to  the  Royal  Court  of  the 
Island  againsl  the  Bailiff.  That  in  consequence  of  this  Remonstrance,  two  different 
suits  relating  to  the  same  subject-matter  were  instituted  at  the  same  time,  between 
the  same  parties  in  two  different  Courts,  one  of  which  was  the  Court  of  appeal  from 
the  other.  That  after  the  Remonstrance  had  been  read  to  the  Court,  the  Bailiff 
informed  the  Court  that  the  whole  affair  was  in  consequence  of  a  misunderstanding, 
he  the  Bailiff  having  supposed  Horman  to  have  resigned  the  place  of  Advocate,  and 
that  by  his  present  tendered  resignation  of  the  place  of  Deputy  Viscount,  the  exercise 
of  which  he  considered  as  incompatible  with  the  former,  all  obstacles  disappeared, 
and  he  thought  he  ought  to  admit  Horman  to  take  the  oaths  of  an  Advocate.  That 
thereupon  the  Petitioner  demanded  to  intervene  in  the  case,  setting  forth,  among 
other  things,  in  his  pica  "  That  he  was  named  by  the  Chief  Magistrate  to  the  place 
of  Advocate,  that  he  was  ready  to  prove  the  express  resignation  of  the  place  of  Advo- 
cate made  by  Mr.  Horman,  and  that  since  the  matter  had  been  referred  to  the  Royal 
Court  by  Horman  himself,  the  Royal  Court  alone  could  decide  on  the  question 
raised.""  That  the  Bailiff  then  declared,  that  he  should  neither  receive,  nor  submit 
to  the  Court,  the  demand  of  intervention  made  by  the  Petitioner,  that  the  nomination 
of  the  members  of  the  [67]  Bar  was  one  of  the  prerogatives  of  his  office,  and  that  the 
Court  could  not  discuss  his  prerogative,  or  give  any  decision  which  might  affect 
the  exercise  of  it.  That  he  the  Bailiff  acknowledged  that  he  had  named  the  Peti- 
tioner to  a  place  at  the  Bar ;  but  said  that  at  the  time  he  had  done  so  he  considered 
that  Horman  had  ceased  to  be  an  Advocate,  and  he  persisted  in  the  determination 
lie  had  expressed  to  admit  Horman  to  take  the  oaths  of  an  Advocate.  That  the 
Bailiff  then  declared,  "  By  virtue  of  my  prerogative,  I  name  you,  Horman,  an  Ad- 
vocate," and  that  he  immediately  afterwards  admitted  him  to  take  the  oaths  of 
office.  That  the  Bailiff  refused  to  place  on  record  the  decision  made  by  him  alone, 
as  regarded  the  demand  of  intervention,  and  thereby  prevented  the  Petitioner  from 
appealing  therefrom  to  Her  Majesty  in  Council,  there  being  nothing  on  the  record 
to  review.  That  on  the  21st  of  June,  1856,  the  Petitioner  addressed  a  letter  to  the 
Bailiff,  requesting  him  to  admit  the  Petitioner  to  take  the  oaths  of  an  Advocate, 
and  to  practise  as  such  in  the  Court  over  which  he  presided.  That  on  the  26th  of 
the  same  month,  the  Petitioner  received  from  the  Bailiff  a  letter,  in  which  he  declared 
himself  unable  to  comply  with  the  Petitioner's  application.  That  there  were  at 
present  six  Advocates,  who  were  entitled  to  plead  before  the  Royal  Court  of  the  Island 
of  Jersey.  And  the  petition  further  alleged,  that  there  were  many  cases  within  the 
Petitioner's  knowledge,  which  could  not  be  pleaded  for  want  of  duly-qualified 
persons  to  plead  them.  That  there  were  several  provisions  of  the  written  law,  which 
could  never  have  been  executed  if  the  Bar  had  not  been  open,  or,  at  all  events,  if 
there  had  not  been,  more  Advocates  entitled  to  practise  than  there  were  at  present, 
and  the  Peti-[68]tioner,  after  submitting  that  he  had  not  been  able  to  find  that  any 
special  law  abrogating  the  provisions  of  the  written  law,  or  limiting  the  number  of 
Advocates  entitled  to  practise  at  the  Jersey  Bar,  had  received  the  sanction  of  the 
Crown,  he  prayed  that  an  Order  might  be  directed  to  Sir  Thomas  Le  Breton,  Bailiff, 
to  transmit  an  answer  to  his  petition,  and  that  he  should  admit  the  Petitioner  to 
take  the  oaths  of  an  Advocate,  and  to  practise  in  the  Royal  Court  of  the  Island  of 
Jersey,  and  that  in  the  meantime,  and  until  the  final  determination  of  the  matter, 
Sir  Thomas  Le  Breton  should  not  appoint  any  other  Advocate  to  practise  in  the 
Royal  Court. 

This  petition  having  been  served  on  Sir  Thomas  Le  Breton,  he  appeared  and 
put  in  an  answer,  whereby  he  disclaimed  personally  having  any  objection  to  admit 
the  Petitioner,  but  submitted  that,  by  virtue  of  his  office,  it  was  a  right  vested  in 
him  to  nominate  Advocates.  That  the  number  of  Advocates  was  by  legal  custom 
limited  to  six,  and  there  was  no  vacancy  at  the  Bar  of  the  Royal  Court,  and  that  he 
had  no  power  to  admit  more,  and  he  entered  into  a  full  explanation  of  the  manner 
in  which  Horman  had  resigned,  and  his  subsequent  re-admission  as  an  Advocate. 

The  Petitioner  put  in  a  case,  in  which  he  insisted,  that  no  written  law  limited 
the  number  of  Advocates  entitled  to  plead  before  the  Courts  in  the  Island  to  six, 
and  he  urged  and  illustrated  the  great  inconvenience,  delay,  and  expense,  whicli 
had  been  experienced  by  suitors  before  the  Royal  Court,  in  consequence  of  there 
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being  a  limited  Bar,  and  submitted  that  it  appeared  from  several  provisions  of  the 
written  law  in  force  in  the  Island,  thai  such  law  never  could  have  been  executed  if 
the  Bar  had  not  [69]  been  open,  or,  at  all  events,  if  there  had  nol  been  more  Ad- 
vocates entitled  to  practise  than  there  was  at  present.  In  support  of  which  he 
referred  bo  Rouille,  tit.  De  Contends,  ch.  Ixiv.  fo.  86,  where,  among  other  things, 
it  is  stated,  that  each  party  to  a  suit  is  allowed  to  have  four  Advocates  to  advise 
and  one  to  plead.  Also  to  Basnage,  tome  ii.  p.  504,  who  lays  it  down,  thai  the 
publication  in  a  bankruptcy  of  a  landed  proprietor  must  bear  the  signature  of 
the  Judge  and  Advocates,  who  must  be  to  the  number  of  seven;  and  he  further 
submitted  thai  since  the  annexation  of  continental  Normandy  to  the  Kingdom  of 
France,  the  powers  of  the  Court  of  Exchequer  of  Normandy  had  been  vested  in 
Her  Majesty  in  Council;  who,  consequently,  as  regarded  Jersey,  was  invested  with 
judicial  and  legislative  authority. 

Mr.  Bolt,  Q.C.,  and  Mr.  W.  B.  Turnbull.  for  the  Petitioner. — Two  points  arise 
upon  this  petition: — First,  we  insist  that  a  vacancy  having  occurred  by  the  resigna- 
tion of  Borman,  and  his  acceptance  of  the  office  of  Deputy  Viscount,  the  nomination 
of  the  Petitioner  as  an  Advocate  by  the  Bailiff  was  effectual,  and  ought  to  have  been 
carried  out  by  the  swearing  in  of  the  Petitioner  as  an  Advocate  :  and  thai  the  re-ad- 
mission of  Honnaii  by  the  Bailiff,  to  practise  as  an  Advocate,  was  a  violation  of  good 
faith,  and  illegal.  No  objection  is  raised  to  the  fitness  of  the  Petitioner  for  the  dis- 
charge of  the  duties  of  an  Advocate.  Secondly.  Even  if  no  such  vacancy  had  occurred, 
there  is  no  written  law  in  force  in  the  Island,  either  to  be  found  in  the  Gram! 
Coustu m ier  de  Normand/ie,  RowillS,  Basnage,  Terriin,  and  Berrault,  or  in  Acts  of  the 
States.  [70]  Charters,  or  Orders  in  Council,  which  are  the  recognized  authorities 
of  the  law  of  Jersey,  which  restricts  or  limits  the  number  of  Advocates  to  six,  as  being 
alone  entitled  to  practise  at  the  Bar  of  the  Courts  there.  Rouille,  tit.  Dt  Conteurs, 
ch.  Ixiv.  fo.  86,  Basnage,  tome  ii.  p.  504,  are  authorities  to  show  that  the  Bar 
is  not  so  restricted.  The  Bar  of  the  Exchequer  in  Normandy  was  open,  and  upon 
admission  to  that  Bar,  an  Advocate  could  practise  in  any  Court  in  Normandy. 
Rouille,  tome  ii.  p.  .'52.  No  special  law  limiting  the  number  of  Advocates  can  be 
found  to  abrogate  the  written  law  thus  expounded  by  Rouille  and  Basnage.  No 
mention  is  made  in  the  Grand  Costumier  de  Norma/ndie  of  any  peculiar  local  custom 
in  the  bailiwick  of  Jersey  in  that  respect.  But,  even  if  any  such  power  of  limiting 
or  restricting  the  number  of  the  Bar  exists  at  all,  the  existing  limitation  or  restric- 
tion of  the  number  to  six  is  not  absolute  and  final,  and  such  rule  ought  to  be 
reviewed,  and,  in  the  present  circumstances  of  the  Island,  the  number  of  Advocates 
enlarged,  as  the  limitation  insisted  on  is  insufficient  for  the  purposes  of  justice. — [Dr. 
Lushington  :  This  petition  is  referred  to  us  sitting  as  the  Judicial  Committee.  It  was 
different  in  the  case  of  The  States  of  Jersey  (9  Moore's  P.C.  Cases,  185).  The  refer- 
ence there  was  of  a  legislative  nature,  relating  to  a  question  of  taxation  of  the 
inhabitants  of  the  Island.] — The  Court  of  Exchequer  in  Normandy  had  legislative 
powers,  which,  as  regards  the  Island  of  Jersey,  is  now  vested  in  Her  Majesty  in 
Council. 

Mr.  R.  Palmer,  Q.C.,  and  Mr.  Le  Breton,  for  Sir  Thomas  Le  Breton,  the  Bailiff. — 
[71]  The  Bailiff  appears  only  in  deference  to  this  Court.  No  case  has  been  made  by 
the  Petitioner  to  entitle  him  to  be  incumbent  of  the  office  of  an  Advocate  of  the  Royal 
Court  at  Jersey.  The  Bailiff  has  by  virtue  of  his  office  the  sole  right  to  nominate 
Advocates,  Le  Geyt,  tome  iv.  p.  144,  but  such  nomination  can  only  be  made  when 
there  is  an  actual  vacancy.  There  was  no  vacancy  when  the  Bailiff  nominated  the 
Petitioner.  Horman's  forced  resignation  was  under  an  erroneous  view  of  the  law. 
The  holding  of  the  office  of  Deputy  Viscount  was  not  incompatible  with  being  an 
Advocate.  A  Recorder  in  this  country,  or  a  Revising  Barrister,  is  entitled  to  practise 
in  the  Courts.  The  number  being  full,  the  Bailiff  had  no  power  in  law  to  order  the 
Petitioner  to  be  sworn  in  as  an  Advocate.  The  number  of  Advocates  entitled  to 
practise  is,  by  immemorial  usage  and  custom,  restricted  to  six.  Falle's  Hist,  of 
Jersey,  p.  215  (2nd  Edit.,  Lon.  1734).  Le  Gyet,  tome  ii.  p.  308,  expressly  states  it 
so.  "  Ce  partage  ePAvocats  est  d'autant  pins  nieessadre  a  Jersey,  que  lew  nmnbre 
n'y  est  que  de  sir."  And  no  more  can  be  appointed.  First  Report  of  Comma,  on 
the  State  of  the  Criminal  Law  of  Jersey,  1847,  p.  xxxii.  (see  also  Le  Quesne.  Const.  Hist, 
of  Jersey,  where  it  is  laid  down  at  pp.   10  and  26  that  the  Bailiff  nominates  the 
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Advocates,  the  number  being-  limited  to  six).  The  officers  of  the  Crown,  the 
Procureur-General  and  Avocat  de  la  Reine,  have  indeed  the  same  right  to  practise, 
Inn  it  is  in  their  official  character  only.  What  power  has  this  Court  to  order  the 
Bailiff  to  swear  in  the  Petitioner  as  an  Advocate?  In  the  case  of  The  King  v.  The 
Archbishop  of  Canterbury  (8  East.  212)  the  Court  of  King's  Bench  [72]  held  that  a 
mandamus  would  not  lie  to  the  Archbishop  of  Canterbury  to  issue  his  fiat  to  the 
proper  officer  for  the  admission  of  a  Doctor  of  Civil  Law  as  an  Advocate  of  the 
Court  of  Arches.  This  Court  has  no  power  to  do  what  is  asked  by  the  Petitioner. 
Its  functions  are  judicial  only,  not  legislative.  A  case  somewhat  analogous  to  the 
present  occurred  here  some  years  back.  Le  Gallais  v.  De  Vealle  (a).  In  that  case, 
complaint  was  made  to  the  Bailiff  that  two  Denonciateurs  were  insufficient  for  the 
duties  of  their  office,  and  the  Bailiff  of  the  Royal  Court  of  the  Island  accordingly 
appointed  a  third.  It  was  held  to  be  ultra  [73]  vires  his  authority,  and  the  appoint- 
ment was  set  aside,  as  the  office  was  limited  by  custom  to  two  only,  and  it  required 
a  special  legislative  enactment  to  increase  the  number.  So  it  must  be  in  this  instance. 
The  objection  of  the  Petitioner  that  there  is  no  passage  in  any  written  law  contained 


(a)  Philip  Le  Gallais  and  Others, — Petitioners;  Sir  John  De  Veulle,  Knt.,  and 
Another, — Respondents*  [May  9,  1833]. 

The  Bailiff  of  the  Island  of  Jersey  has  no  authority  to  appoint  a  third  Ditto  n- 
ciateur  of  the  Royal  Court  of  the  Island. 

An  appointment  of  a  third  Denonciateur  made  by  the  Bailiff,  upon  the  ground 
that  two  Denonciateurs  were  insufficient  for  the  efficient  discharge  of  the 
duties  of  the  Office,  upon  Petition  to  the  Queen  in  Council,  by  the  Deputy 
Viscount  and  the  two  Denonciateurs,  held  null  and  void. 

This  was  a  Petition  by  Philip  Le  Gallais,  Deputy  Viscount  of  the  Island  of  Jersey, 
John  Aubin  and  Hugh  Godfray  the  younger,  Denonciateurs  (1),  of  the  Royal  Court, 
complaining  of  the  appointment  by  the  Respondent,  John  De  Veulle,  the  Bailiff  of 
the  Island,  of  a  third  Denonciateur,  as  an  infringement  of  their  rights,  and  ultra 
vires  the  authority  of  the  Bailiff. 

The  case  arose  under  the  following  circumstances  :  — 

In  the  year  1832,  great  complaints  were  made  to  the  then  Bailiff,  Sir  John  De 
Veulle,  that  the  number  of  the  Denonciateurs  was  insufficient  and  required  to  be 
increased.  On  referring  to  the  rolls  of  the  Royal  Court,  it  was  found  that,  prior  to 
the  year  16-45,  there  had  been  only  one  Denonciateur,  and  that  in  that  year  the  then 
Bailiff  had  appointed  a  second.  It  was  thought,  therefore,  by  the  late  Sir  John  De 
Veulle,  that,  as  one  of  his  predecessors  had  within  legal  memory  increased  the  number 
of  Denonciateurs,  he  had  the  power  to  add  to  their  number,  and  he  accordingly 
appointed  a  third. 

The  Petitioner's  case  was  argued  by  Sir  James  Scarlett,  K.C.,  and  Dr.  Lushington  ; 
and  by  Mr.  Pemberton,  K.C.,  and  Mr.  Follett,  K.C.,  for  the  Bailiff. 

The  judgment  of  their  Lordships  was  pronounced  by 

The  Lord  Chancellor. — Their  Lordships  are  of  opinion  that  there  is  no  authority 
shown  in  the  Bailiff  to  make  the  appointment  of  the  third  Denonciateur.  That, 
therefore,  the  appointment  is  null  and  void,  and  must  be  treated  accordingly. 

With  regard  to  the  appointment  of  a  second  Denonciateur,  that  appointment 
has  been  acquiesced  in  for  two  hundred  years,  that  would  of  itself  be  nothing,  it  is 
long  within  legal  memory,  but  still  it  may  be  evidence  from  that  length  of  time,  and 
after  the  long  acquiescence  in  it  would  be  evidence  of  an  ancient  office  suspended 
or  dormant  at  that  time,  or  might  be  taken  as  evidence  of  a  power  to  appoint  to  a 
number  not  exceeding  two  Denonciateurs,  as  the  business  might  require. 

*  Present :  The  Right  Hon.  The  Marquis  of  Lansdowne  (Lord  President),  the 
Right  Hon.  The  Lord  Chancellor  Brougham,  the  Right  Hon.  Sir  John  Leach,  the  Right 
Hon.  Lord  Melbourne  (Home  Secretary),  and  the  Right  Hon.  The  Vice-Chancellor 
Sir  Lancelot  Shadwell,  Knt. 

(1)  As  to  the  duties  of  these  officers  of  the  Roval  Court,  see  Falle's  Hist,  of  Jersey, 
D.  215  f2nd  Edit.,  Lon.  1734). 
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in  the  Grand  Coustumier  de  Norma/ndie,  Rouille  or  Basnage,  limiting  the  Bar  to  six, 
is  untenable.  We  rely  upon  immemorial  usage  of  a  Legal  custom,  which  enjoyment, 
as  the  Chief  Justice  Tindal  says  in  Tin  matter  of  the  Serjeants  at  Lav.  (6  Bingh.  N.C 
238),  is  the  most  solid  of  all  titles. 

[74]  The  Right  Bon.  Dr.  Lushington. — This  petition  prays  thai  the  Pel  it  ioner  mar 
be  admitted  to  rake  the  oaths  of  an  Advocate,  and  to  practise  as  such  in  the  Royal 
Court  of  the  Island  of  Jersey.  Upon  the  pel  it  ion  t  wo  quesl  ions  a  rise  :  Firsl .  whether 
there  was  any  vacancy;  and,  second,  whether  the  number  of  Advocates  in  the  Royal 
Court  is  limited,  as  alleged,  to  six.  Now,  their  Lordships  are  of  opinion  thai  it  is 
unnecessary  for  them  to  pronounce  any  opinion  as  to  the  incompatibility  of  Mr. 
Horman  being  an  Advocate,  and  holding  the  office  of  I><-]>uty  Viscount  a1  I 
time,  unless  they  should  be  of  opinion  thai  by  the  law  of  Jersey  Buch  union  of  officee 
was  illegal  :  bul  thai  has  uol  been  shown  to  be  bo.  Upon  the  Becond  point,  we  are  of 
opinion  thai  we  cannol  interfere  as  the  ease  stands.  The  Bailiff's  return  is.  that  thi 
number  entitled  to  practise  is  complete,  and  thai  he  has  no  power  to  appoint  moro. 
It  was  insisted  by  the  Petitioner,  that  he  was  nominated  an  Advocate  by  the  Bailiff. 
Now,  what  does  a  nomination  to  the  Bar  amount  to  ?  For  we  take  it  to  he  clear  thai 
there  must  be  a  nomination.  There  is  certainly  strong  evidence  of  the  promise  of 
the  Respondent,  the  Bailiff  of  the  Island,  to  appoint  the  Petitioner  to  the  office  of  an 
Advocate  of  the  Royal  Court,  and  that  he  so  signified  to  the  Petitioner  such  inten- 
tion ;  hut  that  is  not  sufficient,  it  is  indispensably  necessary  that  there  should  have; 
been  an  actual  nomination,  and  that  the  nominee  appointed  should  take  the  oath 
before  lie  can  lie  admitted  to  practise.  We  cannot  take  upon  ourselves  i<>  advise 
Ber  Majesty  to  make  an  Order  allowing  the  Petitioner  to  practise,  without  such  a 
nomination  and  admission  [75]  by  the  Bailiff.  Thai  would  open  a  very  large  field; 
and  it  would  he  necessary  to  decide  the  point  whether  Her  Majesty  has  such  authority, 
which  we  do  not  feel  at  liberty  to  do;  we  must  take  into  consideration  now,  not  so 
much  the  intention  of  the  Bailiff  to  nominate  the  Petitioner  an  Advocate,  as  ou:: 
[power  under  the  reference  made  to  us  to  advise  the  Crown  to  order  the  Respondent, 
as  Bailiff  of  the  Island,  to  nominate  and  admit  him,  by  allowing  him  to  take  the 
necessary  oaths  as  an  Advocate.  With  regard  to  our  jurisdiction,  as  well  as  to  the 
argument  of  the  inconvenience  arising  trim  a  limited  Bar,  we  must  observe  that 
this  petition  is  not  referred  to  us  as  a  legislative  body  having  legislative  authority, 
or  to  advise  the  Crown  acting  in  its  legislative  capacity,  hut  as  members  of  the 
Judicial  Committee  of  the  Privy  Council,  possessing  only  power  to  advise  the  Crown 
judicially.  We  are.  therefore,  under  the  necessity  of  refusing  to  comply  with  the 
prayer  of  the  petition;  but,  as  we  think  the  Petitioner  was  justified  in  obtaining 
the  opinion  of  their  Lordships,  we  do  nor  think  it  is  a  case  for  costs  («). 

[Mews'  Dig.  tit.  COLONY,  II.  Particular  Colonies,   13,  .l<r*<n  and  Guernsey,  c. 
Laws.     See  now  In  re  the  Jersey  Bar,  1859,  13  Moo.  P.C.  263.] 


[76]         <>x  APPEAL  FROM  TIIK  SUPREME  COURT  AT  CALM   !     \ 

GOOROOCHURN  SEIN,— Appellant;  RADANAUTH  SEIN  and  others,-- 

Respondents  *   [June    15,    1857]. 

After   an    appeal    from   Calcutta   had   been   set   down    for   hearing,    intelligence 

ted  England  shortly  before  the  day  appointed  for  the  hearing,  that  tl  u 

Appellant  had  been  adjudged  an   Insolvent   under  the  Indian  Insolvent  Act., 

11th  Vict.,  c.  21. 

(a)  A  Bill  or  "'  Projet  "  was  introduced   into  the  States  of  Jersey,  on  the  5th  of 
ruary,    1857,    for    throwing   open    the    Bar   of   that    Island,    hut    was    afterwards 

abandoned. 

*  Present:   The  Right  Hon.  Dr.  Lushington,  the  RidiT  Hon.  The  Lord  Justice 

Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  the  Right  Hon.  The  I<ord   Tustiro 

Turner,  and  the  Right  Hon.  Sir  William  H.  Maule. 
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Upon  the  appeal  being  opened,  the  Court  postponed  the  hearing  for  six  months, 
to  enable  the  Official  assignee  in  Insolvency  in  Calcutta,  to  revive  the  appeal 
and  prosecute  the  same  ;   and   in   default,  the  appeal  to  be  dismissed;  and 
directed  the  Respondents  to  serve  the  Official  assignee  in  India  with  such 
notice. 
No  steps  having  been  taken  by  the  Official  assignee  within  the  time  limited  for 
prosecution,  their  Lordships  refused  a  further  extension  of  time,  and  dis- 
missed the  appeal. 
After  this  case  was  set  down  for  hearing,  intelligence  reached  this  country  just 
before  the  day  appointed  for  hearing,  that  the  Appellant  had  been  declared  an  In- 
solvent under  the  provisions  of  the  Indian  Insolvent  Act,  11th  Vict.,  c.  21,  and  that  by 
an  Order  of  the  Court  for  the  relief  of  Insolvent  debtors  at  Calcutta,  dated  the  25th 
of  February,  1857,  the  estate  and  effects  of  the  Appellant  were  vested  in  the  Official 
assignee  of  that  Court,     The  fact  of  the  insolvency  of  the  Appellant,  and  the  vesting 
of  his  estate,  was  verified  by  an  affidavit  of  the  Respondents'  agents  in  the  appeal. 
No  communication  from  the  Official  assignee  of  the  Insolvent  Court  at  Calcutta  had 
been  received  at  the  Council  Office. 

[77]  Mr.  R.  Palmer,  Q.C.,  and  Mr.  Leith,  for  the  Appellant,  Offered  to  proceed 
with  the  appeal,  if  the  .Court  would  permit  the  hearing. 

Mr.  Rolt,  Q.C.,  and  Mr.  W.  Knox  Wigram,  for  the  Respondents,  Submitted  that 
the  Court  had  no  authority  to  bind  the  Official  asignee  in  Insolvency,  in  his  absence, 
by  any  order  they  might  make  in  the  appeal. — [The  Lord  Justice  Knight  Bruce :  We 
have  no  authority.] — That  being  so,  we  then  ask  that  the  appeal  be  revived  within  a 
reasonable  time  by  the  Official  assignee  in  Insolvency,  or  that  the  same  be  dismissed 
with  costs. 

The  Lord  Justice  Knight  Bruce. — It  is  impossible  to  make  an  Order  binding,  in 
his  absence,  the  Official  assignee  in  Insolvency  at  Calcutta ;  therefore,  their  Lord- 
ships cannot  now  enter  into  the  merits  of  the  appeal.  The  course  their  Lordships 
will  pursue  is  this,  to  let  the  appeal  stand  over  for  a  limited  time;  the  Respondents 
to  serve  the  Official  assignee  in  Insolvency  with  notice,  that  unless  the  appeal  be 
effectually  revived,  so  as  to  be  ripe  for  hearing  at  the  sittings  of  this  Court  in  Feb- 
ruary next,  it  will  be  dismissed  with  costs  ;  liberty  being  given  to  the  Official  assignee 
in  Insolvency  to  take  such  steps  as  he  may  be  advised. 

By  the  Order  made  thereon,  it  was  directed  that  the  hearing  of  the  appeal  should 
stand  over  till  the  sittings  of  the  Judicial  Committee  after  Hilary  Term,  1858,  in 
order  that  notice  should  be  served  by  the  Respondents  on  the  Official  assignee  of  the 
Court  [78]  for  relief  of  Insolvent  debtors  at  Calcutta,  and,  that  the  Official  assignee 
should  be  at  liberty  to  take  such  proceedings  as  he  might  be  advised  herein,  in  de- 
fault of  which  their  Lordships  would  dismiss  the  appeal. 

This  order  was  served  on  the  8th  of  August,  1857,  upon  the  Official  assignee  at 
Calcutta,  but  no  steps  were  taken  by  him  to  revive  and  prosecute  the  appeal. 

Mr.  R.  Palmer,  Q.C.  (Feb.  5,  1858),  Now  moved  on  behalf  of  the  Appellant  for  an 
extension  of  the  time  for  reviving  the  appeal.  The  application  was  supported  by  an 
affidavit  of  the  Appellant's  agent  in  London,  stating,  that  there  was  a  prospect  of  the 
Appellant  arranging  with  his  creditors  so  as  to  supersede  the  adjudication  of 
insolvency. 

Mr.  Rolt,  Q.C,  in  opposition. — The  delay  has  already  been  prejudicial  to  the  Re- 
spondents. The  Official  assignee  in  Insolvency  has  been  served  with  notice  so  long 
back  as  the  8th  of  August  last,  but  he  does  not  appear,  or  ask  for  time.  The  Order 
of  the  Court  made  in  June  was  conclusive  that  the  appeal  was  to  be  revived  by  this 
sitting,  or  in  default  to  be  dismissed. 

The  Lord  Justice  Knight  Bruce. — It  was  clearly  understood  at  the  last  sittings 
that  the  Appellant  was  in  no  circumstances  to  be  heard.  Justice  to  the  Respondents 
requires  that  there  should  be  no  further  delay.  The  Official  assignee  in  Insolvency 
has  been  served  with  notice  so  long  ago  as  August  last,  but  has  not  revived  or  even 
appeared  here.  The  appeal  must  be  dismissed,  but  each  party  must  pay  their 
own  costs. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Privy  Council,  6.  Practice,  c.  Dismissal  for 

want  of  prosecution\ 
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[79]  OK  APPEAL  FROM  THE  HIGB  (  OURT  OF  ADMIRALTY  OF  ENGLAND 

CONSTANTINO  PANAGIN  CREMIDI,— Appellant;  WILLIAM  PARKER,  and 
FRANCIS  HART  DYKE,  Her  Majesty's  Procurator-General, — Respondents* 
[July  Ki.  L856*  and  Feb.  23,  and  Mar   2,  L857  f]. 

The  "  Am-a.-ia  "'  (a). 

J{ v  the  37th  Bection  of  the  Statute,  L7th  and  18th  Vict.,  c.  L8,  the  righl  of  appeal 
from  the  High  Court  of  Ad  mi  rally  in  England  is  limited  to  three  months  from 
the  date  of  the  sentence,  Liberty  being  reserved  to  the  Judicial  Cominitfc 
allow ,  ii j mui  sufficient  cause  being  shown,  the  appeal  in  be  prosecuted  after  the 
expiration  of  that  period  [11  Moo.  P.C.  85]. 

Motion  by  a  Claimant,  the  owner  of  the  cargo,  upon  notice  to  the  Captor,  for 
leave  to  appeal  from  a  sentence  of  the  Admiralty  Court  in  England,  pro- 
nounced in  poenam  contumaciae,  fifteen  months  after  the  capture.  The  pro- 
ceedings in  England  were  unknown  to  the  owner  of  the  cargo,  and  the  sentence 
of  condemnation  not  having  been  communicated  by  the  Captors  to  the  owner, 
he  had  do  knowledge  thereof  until  long-  after  the  time  for  appealing  had  ex- 
pired. On  the  motion  coming  on,  it  appeared  thai  no  petition  for  leave  to 
appeal  had  been  lodged  or  referred  to  the  Judicial  Committee.  Their  Lord- 
ships refused  to  entertain  the  motion,  except  upon  an  undertaking  to  lodge 
a  pet  it  inn  of  leave  to  appeal  [1  1   Moo.  P.C.  82]. 

Appeal  allowed,  subject  to  the  presentment  of  such  petition  of  appeal,  on  payment 

of  costs,  upon  terms  of  extracting  the  inhibition,  and  prosecuting  the  appeal 
within  three  months,  bail  being   given   for  payment   of  the  Captor's  costs  [11 
Moo.  P.C.  84]. 
Practice  where  an  appeal  is  allowed  after  notice  and  the  Respondent  applies  to 
rescind  the  leave  given  [11  Moo.  P.C.  85]. 

This  vessel  under  Moldavian  colours,  laden  with  a  cargo  of  Moldavian  soft  wheat, 
the  property  of  one  [80]  Cimara,  of  Constantinople,  and  a  subject  of  the  Ionian 
Islands,  whilst  in  the  prosecution  of  a  voyage  from  Galatz  to  Constantinople,  Leg- 
horn, or  Marseilles,  as  the  owner  of  the  cargo  might  direct,  was,  on  the  27th.  day  of 
June,  1854,  captured  as  prize  by  Her  Majesty's  steam  ship-of-war  Firebrand)  ami  sent 
to  Constantinople.  Some  months  after  the  arrival  of  the  brig  and  cargo  at  Con- 
stantinople, M.  La  Fontaine,  as  the  agenl  of  the  British  Flee!  at  Constantinople, 
consented  to  the  release  of  the  ship  and  cargo,  on  a  bond  being  given  to  pay  over  to 
him  the  value  of  the  ship  and  cargo,  in  the  event  of  their  being  condemned  as  prize. 
Sueh  bond  was  accordingly  given,  and  the  ves-sel  and  cargo  were  released.  No  pro- 
ceedings whatsoever  to  adjudicate  upon  the  vessel  and  her  cargo  were  taken  on  behalf 
of  the  Captors  until  the  28th  of  September,  1855,  when  a  monition  was  issued  at 
the  instance  of  the  Captors  from  the  Admiralty  Prize  Court  of  England,  which  moni- 
tion was  served  on  the  Royal  Exchange,  in  the  city  of  London,  and  was  returned  into 
Court  on  the  6th  of  November,  1855,  on  which  day  the  vessel  and  her  cargo  were 
condemned  as  lawful  prize,  by  reason  of  no  claim  having  been  given  in  for  either  of 
them.     The  owner  of  the  cargo,  had  not  any  [81]  notice,  as  it  appeared,  and  knew 

*  Present — Upon  hearing  of  a  motion  for  leave  to  appeal:  The  Right  Hon.  T. 
Pemberton  Leigh,  the  Right  Hon.  Sir  Edward  Ryan,  the  Right  Hon.  Sir  John  Dod- 
son,  and  the  Right  Hon.  Sir  William  II.  Maule. 

t  Present — Upon  tin'  hearing  of  the  appeal:  The  Right  Hon.  T.  Pemberton 
Leigh,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right   Hon.  Sir  John  Dodson. 

(a)  Three  ships,  The  Aspasia,  The  Achilles,  and  The  (r'cnisi///o,  were  seized  for 
breach  of  the  blockade  of  the  Black  Sea.  and  condemned  by  the  High  Court  of  Ad- 
miralty of  England  as  prize.  Appeals  were  interposed  from  each  of  these  senteni 
and  separately  argued  before  the  Judicial  Committee.  As  these  appeals  related  to 
the  same  subject-matter,  their  Lordships  gave  but  one  judgment,  which  embodied  the 
principal  facts  common  to  each,  and  which  are  contained  in  the  case  of  The  Gerasimo, 
post,  p.  88. 
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nothing  whatever  of  the  proceedings  in  the  High  Court  of  Admiralty  in  England, 
and,  from  the  great  lapse  of  time  from  the  capture,  believed  that  no  proceedings 
would  be  taken  for  obtaining  condemnation  either  of  the  ship  or  her  cargo.  The 
firsl  intimation  which  he  had  of  the  proceedings  was  on  the  occasion  of  the  party  who 
had  given  bail  for  the  cargo  being  called  upon,  about  the  end  of  May,  1856,  to  pay 
the  sum  of  £1002  7s.  lOd.  sterling,  the  nett  proceeds  of  the  sale  of  cargo.  These 
facts  were  deposed  to  in  the  affidavit  of  the  Claimant,  Cremidi,  the  agent  in  London 
of  the  owner  of  the  cargo,  who  was  authorised,  so  far  as  the  cargo  was  concerned,  to 
appeal  from  the  sentence  of  the  Prize  Court  of  Admiralty  of  England,  condemning 
the  cargo  as  prize. 

A  motion  was  now  made  for  leave  to  appeal  from  the  sentence  of  the  Admiralty  Prize 
Court  of  England,  pronounced  on  the  6th  of  November,  1855,  so  far  as  it  condemned 
the  cargo  of  The  Aspasia  as  prize.  Notice  of  this  application  was  given  to  the 
Captors'  proctor,  but  no  petition  of  appeal  had  been  lodged  by  the  Claimant,  so  as 
to  bring  the  motion  within  the  general  Order  referring  appeals  and  petitions  to  the 
Judicial  Committee  of  the  Privy  Council. 

Upon  the  motion  coming  on,  it  was  opposed  on  behalf  of  the  Captors  by  the 
Queen's  Advocate  (Sir  John  Harding),  and  the  Admiralty  Advocate  (Dr.  Phillimore). 
who  submitted  that  the  Court  had  no  jurisdiction  to  entertain  the  application,  as  the 
matter  had  not  been  [82]  referred  to  the  Judicial  Committee,  and  relied  upon  ditto 
v.  Gilbert  (9  Moore's  P.C.  Cases,  131.     See  also.  How  v.  Kirchner,  ante,  p.  21). 

The  Right  Hon.  T.  Pemberton  Leigh. — Their  Lordships  are  disposed  to  allow  the 
motion  to  be  heard  if  the  Claimant  will  undertake  to  present  a  proper  petition  for 
leave  to  appeal  (for  the  practice  upon  this  point,  see  In  re  Minchen,  6  Moore's  P.C. 
Cases,  43  ;  Morgan  v.  Leech,  3  Moore's  P.C.  368). 

Upon  the  Claimant  so  undertaking,  the  motion  proceeded. 

Dr.  Addams,  and  Dr.  Twiss,  in  support  of  the  application. — The  Claimant  is  a 
foreigner  and  entitled  to  every  indulgence,  especially  as  the  sentence  was  pronounced 
in  poena  in  contumaciae,  2  Wynne's  Life  of  Sir  Leoline  Jenkins,  p.  743,  to  enable  him 
to  purge  himself  by  way  of  appeal.  This  Court,  in  Harrison  v.  Harrison  (4  Moore's 
P.C.  Cases,  96),  admitted  an  appeal  from  a  sentence  pronounced  in  painam-  con- 
tumacios.  It  is  not  usual  to  condemn  goods  for  want  of  a  claim  till  a  year  and  a 
day  has  elapsed  after  service  of  process.  Rob.  Coll.  Mar.  pp.  88-9.  The  Harrison 
(1  Wheaton's  Amer.  Rep.  298);  The  Avery  and  Cargo  (2  Gallison,  Amer.  Rep.  387); 
The  Aquila  (1  Rob.  41).  Here  no  steps  were  taken  by  the  Captors  to  proceed  to 
adjudication  for  more  than  fifteen  months  after  the  capture,  and  such  laches  entitle 
the  Claimant  to  restitution,  The  Huldah  (3  Rob.  235) ;  the  owner  of  the  cargo  was 
induced  to  suppose  that  the  proceedings  were  abandoned.  Moreover,  the  Captors 
did  not  send  out  the  sentence  [83]  of  condemnation  until  three  months  had  expired 
from  the  sentence,  and  thus  deprived  the  Claimant  of  his  right  of  appeal,  given  by 
the  Prize  Act,  17  and  18  Vict.,  c.  18,  sec.  37.  An  appeal  in  a  prize  case  was  limited 
by  the  Statute,  A'-)  Geo.  III.,  c.  160,  s.  27,  to  twelve  months  after  the  sentence,  but 
the  Lords  of  Appeal  admitted  appeals  beyond  that  time,  The  Jacob  (1759,  cited 
from  Lord  Hardwick's  MS.).  The  Claimant  in  this  case  was  ignorant  of  the  pro- 
ceedings taken  by  the  Captors,  and  it  is,  therefore,  a  case  for  the  exercise  of  the 
discretion  vested  in  the  Judicial  Committee,  by  the  Prize  Act,  17  and  18  Vict.,  c.  18, 
sec.  37,  to  admit  an  appeal. 

The  Queen's  Advocate  [Sir  John  Harding],  and  the  Admiralty  Advocate  [Dr. 
Phillimore],  contra.  The  Prize  Act,  17  and  18  Vict.,  c.  18,  sec.  37,  limits  the  time 
for  appealing  to  three  months.  The  cases  referred  to  relating  to  appeals  against 
sentences  pronounced  in  poenam  contumaciae,  and  extending  the  time  in  such  cases 
beyond  a  year  and  a  day,  do  not  apply  ;  the  Prize  Act,  17  and  18  Vict.,  c.  18,  sec.  37, 
having  concluded  such  rule  of  the  Civil  law.  No  merits  are  disclosed  to  entitle  the 
applicant  to  such  an  indulgence. 

The  Right  Hon.  T.  Pemberton  Leigh. — This  is  an  application  for  leave  to  appeal 
so  far  as  relates  to  the  cargo  of  The  Aspasia,  against  a  sentence  of  the  Court  of 
Admiralty  in  England,  which  condemned  in  poenam  contumaciae  the  vessel  and  car^o 
as  lawful  prize.  By  the  Prize  Act,  17  and  18  Vict.,  c.  18,  sec.  37,  the  old  rule  of 
allowing  twelve  months  to  appeal  as  provided  by  the  Statute,  43  Geo.  III.,  c.  160, 
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sec.  27,  is  cut  down  to  three  months,  if  the  appeal  ie  [84]  from  the  aentence  of  the 
Sigh  Court  of  Admiralty  of  England;  power,  however,  is  reserved  in  that 
section,  for  this  Conn  to  admit,  upon  sufficient  cause  being  shown,  an  inhibition  to 
be  extracted  and  the  appeal  to  be  prosecuted  notwithstanding.  The  affidavil  of  the 
Claimant  here  states  that  the  omission  arose  from  the  Captors  not  taking  the  proper 
>teps  to  obtain  the  condemnation  of  the  vessel,  and  from  the  Claimant's  ignorance 
of  the  proper  course  to  pursue.  Now,  it  is  clearly  the  duty  of  the  owner  to 
employ  a  proper  agenl  to  watch  the  proceedings,  but  at  the  same  time  it  is  impossible 
to  believe  that  he  negligently  and  wantonly  abstained  from  prosecuting  this  claim  ; 
therefore,  it  must  be  attributed  to  his  ignorance  and  not  to  an  abandonmenl  of  his 
olaim.  We  arc-,  therefore,  of  opinion  thai  we  ought  not,  in  such  circumstances, 
exclude  a  party  who  shows  merits,  from  bringing  his  appeal,  but  Buch  permission 
must  be  subject  to  stringent  conditions.  Leave  will  be  given  to  Cremidi  on  the 
usual  claim  being  tiled,  to  ext  ract  the  inhibition  and  to  prosecute  an  appeal  from  the 
sentence  of  the  Admiralty  Court,  provided  that  within  three  months  from  this  day  the 
usual  bail  be  given  to  answer  the  costs  of  the  appeal,  and  also  to  pay  the  costs  of  this 
application. 

'These  conditions  having  been  complied  with,  the  appeal  was  set  down  for  hearing, 
when  the  Queen's  Advocate,  and  the  Admiralty  Advocate,  b>r  the  Captors,  moved  to 
rescind  the  Order  allowing  leave  to  appeal.  They  relied  upon  The  Aquilla  i  6  Moore's 
P.C.  Cases,  102)  in  support  of  this  course. 

[85]  Dr.  Addams,  and  Dr.  Twiss,  for  the  Appellant,  opposed,  citing  The  Avery 
and  Cargo  (2  Gallison,  Amer.  Rep.  387). 

The  Right  Hon.  T.  Pemberton  Leigh. — This  application  is  to  discharge  an  Order 
of  their  Lordships,  giving  leave  to  prosecute  an  appeal  from  the  High  Court  of 
Admiralty  of  England  in  a  prize  case,  notwithstanding  three  months  had  elapsed 
from  the  date  of  the  sentence  complained  of.  Applications  for  leave  to  appeal  are 
generally  made  ex  parte,  and  if  it  subsequently  appears  that  there  has  been  any 
mala  fides,  upon  a  counter  petition  by  the  Respondent  to  dismiss,  the  Order  allow- 
ing l?ave  to  appeal  is  discharged.  That  is  the  practice  of  this  Com;  (see  h 
Anns,  3  Moore's  P.C.  Cases,  413;  Sibnarai/n  Ghost  v.  Evllodhur  Doss,  '.(  Moore's 
P.C.  Cases,  354),  but  that  was  not  the  course  adopted  here,  fb*r  the  Claimant  gave 
notice  to  the  Captors,  who  had  every  opportunity  of  resisting  the  application,  which 
they  did.  The  facts  of  the  ease  were  then  very  fully  gone  into,  and  nothing  now 
appears  to  justify  us  rescinding  the  Order  granting  leave  to  appeal. 

The  appeal  was   then   proceeded   with.     The  authorities  cited   are    referred   to 
in  the  case  of  The  Gerasimo  (post  [11  Moo.  P.C],  p.  88),  where  the  principal  f 
of  the  case  relating  to  the  national  character  of  the  owners  of  the  cargo,  and  the 
seizure  and  condemnation,  are  fully  set  forth. 

Judgment  was  reserved  and  delivered  after  the  argument  in  the  case  of  The 
Gerasimo  {post  [11  Moo.  P.C],  pp.  88,  118). 

[Mews'  Di<_r.  tit.  COLONY;  III.  Appeals  to  Privy  Cottocil;  •">.  Leavt  to  Appeal. 
See  now  Prize  Rules,  1898  (0.  in  C.  Oct  20,  1898,  Stat.  R.  and  0.  1898,  pp.  905 
et  seq.),  rr.  229-234  ;  and,  as  to  appeals  from  Colonial  Courts  of  Admiralty,  0.  in 
C  of  July  18,  1898,  ib.  pp.  1124-1268,  rr.  229-234.  As  ,,,  statutory  law  of 
prize  generallv,  see  the  Prize  Rules,  1898,  above  mentioned,  the  Naval  Prize 
Act,  1864  (27  and  28  Vict.,  c.  25),  and  Holland.  Man.  Nav.  Priai  Law.  By  s.  I  - 
of  the  Judicature  Act,  1873  (36  and  ■">?  Vict.,  c.  66),  and  s.  1  (3  i  of  the  Judicature 
Act,  1S91  (54  and  55  Vict.,  c.  53),  the  jurisdiction  of  the  Judicial  Committee 
over  any  judgment  or  order  of  the  High  Court  of  Admiralty  was,  exce] 
to  prize,  transferred  to  the  Court  of  Appeal.] 
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[86]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

CONSTANTINO  PANAGIN  CREMIDI,— Appelant ;  WILLIAM  PARKER,  Esq., 
and  FRANCIS  HART  DYKE,  Her  Majesty's  Procurator-General, — Respon- 
dents* [July  15  and  17,  1856,  and  March  4,  1857]. 

The  "  Achilles." 

Appeal  to  the  Judicial  Committee,  allowed  from  a  sentence  of  the  Admiralty 
Court  in  England,  in  a  prize  case,  although  more  than  three  months  (the  time 
limited  by  the  Statute,  17  and  18  Vict.,  c.  18,  sec.  37)  had  elapsed  since  the 
date  of  the  sentence. 

Further  proof  granted  to  Claimant  by  the  appellate  Court  as  to  ownership. 

This  vessel,  under  Wallachian  colours,  laden  with  a  cargo  of  wheat,  the  property 
of  Paolo  Focco,  of  the  Island  of  Cephalonia,  a  subject  of  the  Ionian  Islands,  on  a 
voyage  from  Galatz  to  Leghorn,  was  captured  on  the  21st  of  June,  1854,  by  Her 
Majesty's  ship  Firebrand,  whereof  the  Respondent,  Parker,  was  Commander,  when 
coming  out  of  the  Sulina  mouth  of  the  Danube,  for  breach  of  blockade,  and  sent  to 
Constantinople.  The  ship  and  cargo  were  liberated  on  bail,  and  proceeded  against 
fifteen  months  afterwards  in  the  High  Court  of  Admiralty  of  England.  The  owner 
of  the  ship  and  cargo,  having  no  notice  of  the  [87]  proceedings  in  the  High  Court 
of  Admiralty,  did  not  appear,  and  no  claim  being  made,  the  ship  and  cargo  were 
condemned  by  a  sentence  of  that  Court,  dated  the  6th  of  November,  1855,  as  prize. 
Application  was  now  made  for  leave  to  appeal  from  that  sentence  of  condemnation. 
Their  Lordships  granted  the  application  upon  the  same  terms  as  in  the  case  of  The 
Aspa-sia  {ante  [11  Moo.  P.C],  p.  84),  and  admitted  further  proof  by  the  Claimant 
as  to  the  ownership  of  the  property  seized. 

The  circumstances  of  the  case  were  nearly  identical  with  The  Gerasimo,  and  the 
principal  facts  and  questions  out  of  which  the  appeal  arose,  are  contained  in  the 
judgment  of  their  Lordships  in  the  case  of  The  Gerasimo  (post  [11  Moo.  P.C],  p.  88). 

The  appeal  was  argued  by  Dr.  Addams,  and  Dr.  Twiss,  for  the  Appellant;  and 
by  The  Queen's  Advocate  (Sir  John  Harding),  and  the  Admiralty  Advocate  (Dr. 
Phillimore),  for  the  Respondents. 

[See  note  to  last  preceding   case.] 


[88]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

CONSTANTINO  PANAGIN  CREMIDI,— Appellant;  RICHARD  ASHMORE 
POWELL,  and  FRANCIS  HART  DYKE,  Her  Majesty's  Procurator- 
General, — Respondents  |    [March    2,    3,    and   4,    1857]. 

The  "  Gerasimo." 

The  national  character  of  a  trader  is  to  be  decided,  for  the  purposes  of  the 
trade,  by  the  national  character  of  the  place  in  which  it  is  carried  on.  If 
a  war  breaks  out,  a  foreign  merchant  carrying  on  trade  in  a  belligerent 
country,  has  a  reasonable  time  allowed  him  for  transferring  himself  and  his 
property  to  another  country.  If  he  does  not  avail  himself  of  the  opportunity, 
he  is  to  be  treated,  for  the  purposes  of  trade,  as  a  subject  of  the  Power  under 


*  Present:    The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward 
Ryan,  the  Right  Hon.  Sir  John  Dodson,  and  the  Right  Hon.  Sir  William  H.  Maule. 

t  Present:    The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward 
Ryan,  the  Right  Hon.  Sir  John  Dodson,  and  the  Right  Hon.  Sir  John  Patteson. 
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whose  dominion  he  carries  it  on,  and  as  an  enemy  of  those  with  whom  that 
Power  is  al  war  [  11  Muo.  P.C.  96]. 

Nature  of  the  possession  which  the  Russians  held  of  the  Principalities  of 
Wallaehia  and  Moldavia,  in  the  years  1853-4  j  I  1  Moo.  P.C.  L01]. 

Enquiry  into  and  illustration  of  the  political  position  of  those  Principalities 
[11  Moo.  P.C.   101]. 

Circumstances  which  converl  a  friendly  or  neutral  territory  into  an  enemy's 
country,  considered  [11  Moo.  P.C.  96]. 

A  temporary  occupation  of  a  territory  by  an  enemy's  force,  does  not  of  itself 
necessarily  convert  the  territory  bo  occupied  into  hostile  territory,  or  its 
inhabitants  into  enemies  [  1 1  Moo.  P.C.  96  tt  %eq.  |. 

A  ship   under   Wallachian   colours,  with   a   cargo  of  corn   belonging  to  "■ 
residing   at   Calatz   in   Moldavia,   was   seized   for   breach   of   the   Black    S 
blockade,  when  coming  out  of  the  Sulina  mouth  of  the  Danube,  then  in  a 
state  of  blockade.     At  the  time  of  the  shipmenl  of  the  cargo  the  Russians  held 
possession  of  Moldavia  and  Wallaehia,  but   such   holding  was  with   thi 
pressed  intention  of  not  changing  the  national  character,  or  incorporating 
that  country  with  Russia.     Upon  appeal,  held  (reversing  the  sentence  of  the 
Admiralty  Court  of  England),  thai  the  national  character  of  the  owner  was 
not  changed  by  the  fad  of  the  Russians  so  occupying  the  Principalities,  and 
restitution  decreed,  with  costs  and  damages  [11  Moo.  P.C.  105,  118]. 

The  purpose  of  the  blockade  was  declared  to  be  for  preventing  the  import  of 
provisions  to  the  enemy  in  possession  of  a  neutral's  country.     Semble.  The 
fact  of  a  neutral  ship  bringing  out  a  cargo  of  corn   is  not  a  breach  of 
blockade  [11  Moo.  P.C.  116]. 

It  is  the  duty  of  the  Captor,  as  soon  as  possible,  to  send  a  prize  to  some  convenient 
port  in  Her  Majesty's  dominions  for  ad  judical  ion,  and  to  procure  the  examina- 
tion in  preparatory  of  the  principal  officers  of  the  captured  vessel,  and  to 
deposit  in  the  Admiralty  Court  all  papers  found  on  board  the  prize.  Penalty 
for  neglect  of  these  rules  [11  Moo.  P.C.  117]. 

This  was  the  case  of  a  Wallachian  ship,  laden  with  a  cargo  of  Indian  corn,  the 
property  of  Messrs.  Kpaminonda  Pana  and  Co.,  merchants  at  G-alatz,  subjects  of 
the  Ionian  Islands.  The  ship  left  Galatz  in  the  month  of  July,  1851,  bound  to 
Trieste  in  Austria.  [89]  and  on  the  19th  day  of  July  was  captured  by  Her  Majesty's 
steamship-of-war  Vesutmis,  coming  out  of  the  Sulina  mouth  of  the  Danube,  for  a 
breach  of  the  blockade  of  that  river,  and  sent  to  Constantinople.  The  ship  was 
released  upon  security  being  given,  but  the  cargo  was  sold  at  Constantinople.  No 
tidings  having  been  heard  of  the  proceeds,  and  the  Captors  not  having  taken  any 
proceedings  against  the  proceeds,  or  to  condemn  the  ship  as  prize,  proceedings 
were  commenced  in  the  High  Court  of  Admiralty  of  England,  by  the  Claimant,  on 
behalf  of  the  owners  of  the  cargo,  to  compel  the  Captors  to  proceed  to  adjudication. 

The  present  claim  for  the  restoration  of  the  cargo  was  made  on  the  21st  of 
June,  1855.  On  the  23rd  of  June,  the  Claimants'  proctor  took  out  a  monition 
against  the  Captors  to  proceed  to  adjudication.  The  Captors  brought  in  an  affidavit 
of  Mr.  Foung,  from  which  it  appeared  that  Mr.  Nicholson  (a  Commissioner  sent  out 
by  the  Court  of  Admiralty  to  Constantinople)  [90]  had  proceeded  thither  on  this 
case,  and  also  on  the  cases  of  The  Aspasia  [11  Moo.  P.C.  79],  and  The  Achilles  [11 
Moo.  P.C.  86],  for  the  purpose  of  examining  witnesses  and  a  return  from  him,  with 
papers  annexed,  was  brought  into  Court. 

The  ship  was  condemned  on  the  2nd  of  November,   1855,  do  claim  having 
made  in  respect  of  her. 

On  the  14th  of  November,  1855,  the  claim  for  the  cargo  came  on  for  hearing, 
when  it  appealed  by  the  claim  that  the  real  owners  were  Epaminonda  Pana  and 
Co.,  described  as  subjects  of  the  Ionian  Islands,  the  place  of  their  actual  residence 
not  being  set  forth.  The  Claimant,  Cremidi,  appeared  to  be  their  agent  in  London. 
The  Claimant  prayed  for  a  decree  of  restitution,  with  costs  and  damages.  The 
Crown  prayed  for  a  decree  of  condemnation.  The  Courl  admitted  the  claim  for 
the  cargo,  and  directed  further  proof  to  be  given  by  the  Claimant  as  to  the  c 
being  the  property  of  his  principals,  and  allowed  both  parties  to  bring  in  further 
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proof  as  to  the  non-examination  of  witnesses  by  the  Captors  in  preparatory,  and 
also  whether  there  was  any  agreement  for  the  sale  of  the  cargo.  The  Captors' 
proctor  filed  an  affidavit  of 'the  Respondent,  Powell,  and  of  La  Fontaine,  explaining 
the  reason  of  the  omission  to  examine  the  master  and  crew  in  preparatory,  as  they 
had  quitted  the  vessel,  and  also  as  to  the  sale  of  the  cargo.  The  Claimant  in  further 
proof  brought  in  a  bill  of  lading  of  the  cargo,  and  a  pro  forma  account  of  the  sales 
of  the  cargo  at  the  port  of  destination. 

On  the  15th  of  July,  and  1st  of  August,  1856,  the  cause  was  fully  argued  upon 
further  proof.  The  Judge  of  the  Admiralty  Court  (The  Right  Hon.  Dr.  Lushing- 
ton),  by  his  interlocutory  decree,  dated  the  8th  of  August,  1856,  pronounced  the 
cargo  to  have  be-[91]-longed,  at  the  time  of  the  capture  thereof,  to  enemies  of  the 
Crown  of  Great  Britain,  and,  as  such,  liable  to  confiscation,  and  condemned  the 
same  as  prize.  The  present  appeal  was  interposed  on  behalf  of  the  owners  of  the 
cargo  against  this  decree. 

Dr.  Addams,  and  Dr.  Twiss,  for  the  Appellant ;  and  The  Queen's  Advocate  (Sir 
John  Harding),  and  Dr.  Deane,  for  the  Respondents. 

The  principal  question  argued  was,  whether  the  owners  of  the  cargo,  with  regard 
to  this  claim,  were  to  be  considered  as  alien  enemies ;  and  that  question  turned  upon 
the  nature  of  the  possession  which  the  Russians  held  of  Moldavia  and  Wallachia,  at 
the  time  of  the  shipment  of  the  cargo :  and  a  further  question  was  raised,  whether 
Galatz  could  be  treated  as  an  enemy's  port,  or  had  been  blockaded  at  all  as  against 
neutrals.  The  arguments  are  fully  stated  and  considered  in  the  judgment  of  their 
Lordships.     The  authorities  referred  to  were — 

Upon  the  national  character  of  the  owners  of  the  cargo,  The  Indian  Chief  (3 
Rob.  12),  The  President  (5  Rob.  277),  The  Anna  (5  Rob.  373),  The  Boedes  Lust  (5 
Rob.  233),  The  Magnus  (1  Rob.  31).  1  Kent's  Comma,  p.  82  (8th  Edit.).  Story, 
"  On  Prize  Courts  "  (Pratt's  Edit.),  p.  3. 

Whether  the  notification  of  blockade  was  sufficiently  extensive  to  include  blockade 
by  egress  as  well  as  ingress,  The  Frau  Ilsabe  (4  Rob.  63).  Wheaton,  "  Elements  of 
International  Law,"  p.  575  (6th  Edit.). 

[92]  As  to  the  duty  of  the  Captors  to  have  brought  the  chief  officers  of  the 
captured  ship  to  the  nearest  British  port  and  examined  them  in  preparatory,  and 
to  have  proceeded  at  once  to  adjudication,  The  Bothnea  and  Janstof  (2  Gallison. 
Amer.  Rep.  78),  The  Arabella  and  the  Madeira  (2  Gallison.  Amer.  Rep.  367),  The 
Huldah  (3  Rob.  235),  The  Washington  (6  Rob.  275),  The  Speculation  (2  Rob.  293), 
The  Madonna  del  Burso  (4  Rob.   169),  The  Peacock  (4  Rob.  185). 

Judgment  was  reserved  in  this  as  well  as  the  previous  appeals  of  The  Aspasia 
[11  Moo.  P.C.  79]  and  The  Achilles  [11  Moo.  P.C.  86],  which  involved  the  same  ques- 
tion, and  was  now  delivered  by 

The  Right  Hon.  T.  Pemberton  Leigh  (March  24,  1857).— This  was  an  appeal 
from  a  decree  of  the  High  Court  of  Admiralty,  dated  the  8th  of  August,  1856,  con- 
demning the  cargo  of  the  ship  Gerasimo  as  lawful  prize. 

At  the  time  of  her  capture  this  ship  was  bound  to  Trieste  with  a  cargo  of  Indian 
corn,  which  she  had  taken  on  board  at  Galatz.  She  was  sailing  under  Wallachian 
colours,  and  on  the  19th  of  July,  1854,  during  the  prosecution  of  her  voyage,  was 
captured  as  she  was  coming  out  of  the  Sulina  mouth  of  the  Danube,  by  Her  Majesty's 
ship  Vesuvius,  under  the  command  of  Captain  Powell. 

It  was  the  duty  of  the  Captors,  as  soon  as  possible,  to  send  their  prize  to  some 
convenient,  port  in  Her  Majesty's  dominions  for  adjudication,  tb  procure  the 
examination  in  preparatory  of  the  principal  officers  [93]  of  the  vessel,  and  to  deposit 
in  the  Admiralty  Court,  upon  oath,  all  papers  found  on  board  the  vessel,  in  order 
that  speedy  justice  might  be  clone,  and  that  the  property,  if  illegally  seized,  might 
be  restored,  with  as  little  delay  as  possible,  to  the  owners. 

None  of  these  steps  were  taken;  the  vessel  and  her  cargo  were  sent  to  Con- 
stantinople, and  detained  there,  together  with  the  crew,  till  (after  a  delay,  as  to 
the  cargo  of  nearly  three  months,  and  as  to  the  ship  of  nearly  eight  months)  the 
vessel  was  released  upon  security,  and  the  cargo  sold  at  Constantinople. 

The  Captors  appear  after  this  to  have  taken  no  steps  whatever  in  the  matter 
until  they  were  stimulated  to  action  by  the  owners  of  the  caro-o. 
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On  the  -1st  of  June,   I^.j.j,  a  claim  was  broughl   into  the  Admiralty  Court   by 
Cremidi,  in  which  he  claimed  the  cargo  on  behalf  of  Epaminonda  Paiia  and  Co., 
who  are  merchants  al  tialatz,  and  on  their  behalf  demanded  restitution,  with  i 
and  damages,  and  al  the  same  time  be  sued  oul  a  monition  requiring  the  Captors 
tn  proceed  to  adjudication. 

The  Captors  proceeded  accordingly,  and  on  the  1  -1th  of  November,  L855,  the 
\\  as  beard  upon  I  be  claim. 

There  was  an  absence  of  the  visual  evidence  in  such  cases:  there  was  no  examina- 
tion of  the  witnesses  in  preparatory;  no  affidavit  verifying  the  ship's  papers  made 
recent*  facto,  but  an  affidavit  sworn  by  Captain  Powell,  on  the  30th  of  August, 
1855,  more  than  twelve  months  after  the  seizure,  verifying  certain  papers  as  being 
all  the  papers  which  were  found  on  hoard  the  vessel,  and  none  of  which  related  to 
the  cargo.  The  Captors,  however,  produced  an  affidavit  by  a  gentleman  of  the 
name  of  Young,  who  stated  that  he  was  the  agent  [94]  in  England  of  the  Captors, 
and  that  he  had  received  a  letter  from  Captain  Powell,  dated  in  the  month  of  May, 
1855,  informing  him  that  the  cargoes  of  this  and  other  ships  sent  to  Constantinople 
had  been  sold  at  that  place,  with  the  consent  of  the  owners  thereof,  and  the  proceeds 
deposited  in  the  hands  of  an  agent.  There  was  also  a  certificate  by  Mr.  Nicholson, 
who  had  been  sent  out  (under  what  circumstances  il  does  not  appear)  as  a  Com- 
missioner appointed  by  the  Court  of  Admiralty  to  take  evidence  on  the  subject  at 
Constantinople,  and  Nicholson  thereby  certified  ilia:  he  had  been  informed  that 
the  master  ami  the  whole  of  the  crew  of  Tin  Gerasimo  had  long  since  quitted  her, 
and  could  not  anywhere  lie  found. 

Tin  only  evidence  of  property  on  the  part  of  the  Claimant,  was  the  affidavit 
of  Cremidi.  who  stated  his  belief  that  Epaminonda  Pana  and  Co..  subjects  of  the 
Ionian  Islands,  were  the  owners,  and  that  no  enemy  had  any  interest  in  it.  Neither 
the  affidavit  nor  the  claim  stated  anything  as  to  the  place  of  residence  of  Epaminonda 
Pana  and  Co. 

The  learned  Judge,  therefore,  made  an  Order,  dated  the  14th  of  November,  1855, 
by  which  lie  admitted  the  claim  of  Cremidi  for  the  cargo,  but  directed  further 
proof  to  he  given  by  the  Claimant  as  to  the  property  thereof,  and  also  allowed  both 
parties  to  bring  in  further  proof  as  to  the  non-examination  of  witnesses  in  pre- 
paratory, and  as  to  whether  there  was  any  agreement  as  to  the  sale  of  the  cargo, 
such  further  proof  to  he  given  without  prejudice  to  the  question  of  costs  and 
dama_ 

Tie-  cause  was  heard  on  further  proof  in  July  and  August,  1856,  when  the  learned 
Judge  was  of  opinion  that  the  owners  were  to  be  considered  as  enemies  of  [95]  the 
British  Crown  at  the  time  of  the  seizure,  and  that  the  Claimants  had,  therefore,  no 
'persona  standi  in  the  Court.  The  grounds  of  the  decision  are  thus  stated  in  the 
report  of  the  judgment  printed  at  the  end  of  the  Respondent's  case.  After  referring 
to  two  documents  brought  in  by  the  Claimant  upon  further  proof,  the  learned 
Judge  expresses  himself  in  these  terms: — "  It  appears,  therefore,  that  the  Claimants 
(the  owners  of  the  cargo)  weii'  merchants,  resident  at  Galatz  at  the  time  of  shipment, 
and  that,  being  so.  the  next  question  is,  what  national  character  the  law  impress*  a 
upon  them,  Calatz  is  in  Moldavia:  Moldavia  was  in  possession  of  the  Russians; 
and.  so  li'ii^r  as  any  territory  is  in  possession  of  the  enemy,  I  apprehend  that  the 
law  dei  lares  that  all  the  inhabitants  thereof,  and  all  the  persons  resident  therein 
and  carrying  on  trade,  are  to  be  considered  as  enemies  with  respect  to  that  trade. 
The  owners  of  the  cargo  are  erroneously  described  as  Ionian  subjects,  they  being 
resident  at  (ialatz.  and  undoubtedly  they  are  not  entitled  to  that  character  for  the 
purposes  of  trade.  Had  the  truth  been  stated  in  the  first  instance.  I  should  have 
disposed  of  the  case  at  once." 

Upon  this  ground  the  learned  Judge  felt  himself  under  the  necessity  of  con- 
demning tin'  cargo,  but  he  added,  "thai  he  should  bave  experienced  very  '_rreat 
difficulty  in  coming  to  the  conclusion  that  the  Claimants  had  proved  their  property 
in  the  cargo  claimed,  even  if  they  were  entitled  to  any  persona  <*tin<li  in  the  Court." 
Upon  the  present  appeal  the  first  question  is.  whether  the  owners  of  tin  i  argo, 
in  regard  to  this  claim,  are  to  be  considered  as  alien  enemies  :  and  for  this  purpose 
it  will  be  necessary  to  examine  eare-[96]-i'dly  both  the  principles  of  law  which  are  to 
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govern  the  case,  and  the  nature  of  the  possession  which  the  Russians  held  of  Mol- 
davia at  the  time  of  this  shipment. 

Upon  the  general  principles  of  law  applicable  to  this  subject  there  can  be  no 
dispute.  The  national  character  of  a  trader  is  to  be  decided  for  the  purposes  of  the 
trad..-,  by  the  national  character  of  the  place  in  which  it  is  carried  on.  If  a  war 
breaks  out,  a  foreign  merchant  carving  on  trade  in  a  belligerent  country  has  a 
reasonable  time  allowed  him  for  transferring  himself  and  his  property  to  another 
country.  If  he  does  not  avail  himself  of  the  opportunity,  he  is  to  be  treated,  for  the 
purposes  of  the  trade,  as  a  subject  of  the  Power  under  whose  dominion  he  carries 
it  on,  and,  of  course,  as  an  enemy  of  those  with  whom  that  Power  is  at  war.  Nothing 
can  be  mure  just  than  this  principle;  but  the  whole  foundation  of  it  is,  that  the 
country  in  which  the  merchant  trades  is  enemy's  country. 

Now  the  question  is,  what  are  the  circumstances  necessary  to  convert  friendly 
or  neutral  territory  into  enemy's  territory?  For  this  purpose,  is  it  sufficient  that 
the  territory  in  question  should  be  occupied  by  a  hostile  force,  and  subjected,  during 
its  occupation,  to  the  control  of  the  hostile  Power,  so  far  as  such  Power  may  think 
fit  to  exercise  control ;  or  is  it  necessary  that,  either  by  cession  or  conquest,  or  some 
other  means,  it  should,  either  permanently  or  temporarily,  be  incorporated  with, 
and  form  part  of,  the  dominions  of  the  invader  at  the  time  when  the  question  of 
national  character  arises? 

It  appears  to  their  Lordships  that  the  first  proposition  cannot  be  maintained. 
It  is  impossible  for  any  [97]  Judge,  however  able  and  learned,  to  have  always  present 
to  his  mind  all  the  nice  distinctions  by  which  general  rules  are  restricted;  and  their 
Lordships  are  inclined  to  think  that,  if  the  authorities  which  were  cited  and  so  ably 
commented  upon  at  this  Bar  had  been  laid  before  the  Judge  of  the  Court  below,  he 
would,  perhaps,  have  qualified  in  some  degree  the  doctrine  attributed  to  him  in  the 
judgment  to  which  we  have  referred. 

With  respect  to  the  meaning  of  the  term  "  dominions  of  the  enemy,"  and  what 
is  necessary  to  constitute  dominion,  Lord  Stowell  has  in  several  cases  expressed  his 
opinion.  In  the  case  of  The  Fama  (5  Rob.  115),  he  lays  it  down  that  in  order  to 
complete  the  right  of  property,  there  must  be  both  right  to  the  thing  and  possession 
of  it ;  both  jus  ad  rem  and  jus  in  re.  "  This,"  he  observes,  "  is  the  general  law  of 
property,  and  applies,  I  conceive,,  no  less  to  the  right  of  territory  than  to  other 
rights.  Even  in  newly-discovered  countries,  when  a  title  is  meant  to  be  established, 
for  the  first  time,  some  act  of  possession  is  usually  done  and  proclaimed  as  a  noti- 
fication of  the  fact.  In  transfer,  surely,  when  the  former  rights  of  others  are  to 
be  superseded  and  extinguished,  it  cannot  be  less  necessary  that  such  a  change 
should  be  indicated  by  some  public  acts,  that  all  who  are  deeply  interested  in  the 
event,  as  the  inhabitants  of  such  Settlements,  may  be  informed  under  whose 
dominion  and  under  what  laws  they  are  to  live." 

The  importance  of  this  doctrine  will  appear  when  the  facts  with  respect  to  the 
occupation  of  the  Principalities  come  to  be  examined.  *• 

That  the  national  character  of  a  place  is  not  changed  [98]  by  the  mere  circum- 
stance that  it  is  in  the  possession  and  under  the  control  of  a  hostile  force,  is  a  prin- 
ciple held  to  be  of  such  importance  that  it  was  acted  upon  by  the  Lords  of  Appeal  in 
1808,  in  the  St.  Domingo  cases  of  The.  Dart  and  Happy  Couple,  when  the  rule 
operated  with  extreme  hardship. 

In  the  case  of  The  Manilla  (1  Edw.  3),  Lord  Stowell  gives  the  following  account 
of  those  decisions: — "  Several  parts  of  it  [the  Island  of  St.  Domingo]  had  been  in 
the  actual  possession  of  insurgent  negroes,  who  had  detached  them,  as  far  as  actual 
occupancy  could  do,  from  the  mother  country  of  France  and  its  authority,  and 
maintained,  within  those  parts  at  least,  an  independent  government  of  their  own. 
And  although  this  new  power  had  not  been  directly  and  formally  recognized  by  any 
express  treaty,  the  British  Government  had  shown*  a  favourable  disposition  towards 
it  on  the  ground  of  its  common  opposition  to  France,  and  seemed  to  tolerate  an 
intercourse  that  carried  with  it  a  pacific  and  even  friendly  complexion.  It  was 
contended,  therefore,  that  St.  Domingo  could  not  be  considered  as  a  colony  of  the 
enemy.  The  Court  of  Appeal,  however,  decided,  though  after  long  deliberation, 
and  with  much  expressed  reluctance,  that  nothing  had  been  declared  "or  done  by  the 
British  Government  that  could  authorize  a  British  tribunal  to  consider  this  Island 
generally,  or  parts  of  it  (notwithstanding  a  Power  hostile  to  France  had  established 
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itself  within  it,  to  thi  of  force,  and  with  that  kind  of  allowance  from  some 

other  States),  as  being  oilier  than  still  a  colony,  or  parte  of  a  colony  of  the  enemy. 
There  can  be  no  doubt  that  the  strict  principle  of  that  decision  was  corn 
[99]  On  tlic  other  hand,  when  places  in  a  friendly  country  have  been  • 

ami  are  in  possession  of  the  enemy,  the  same  doctrine  has  been  held. 

While  Spain  was  in  the  occupation  of  France,  and  at  war  with  Greed  Britain, 

the  Spanish  insurrection  broke  out,  and  the  British  Government  issued  a  proclama- 
tion that  all  hostilities  againsl  Spain  sh«>uld  immediately  cease.  Greal  part  of 
Spain,  however,  was  still  occupied  by  the  French  troop-,  and  amongt  the 

port  of  St.  Andero.  A  ship  called  The  Santa  Anna  was  captured  on  a  voyage,  as  it 
alleged,  to  St.  Andero,  and  Lord  Stowell  (1  Edw.  L82)  observed:- — "Under 
these  public  declarations  of  the  State,  establishing  this  general  peace  and  amity. 
I  do  not  know  that  it  would  be  in  the  power  of  the  Courl  to  condemn  Spanish  pro- 
perty, though  belonging  to  pei-.Mii-  resident  in  those  parts  of  Spain  which  are  at 
the  present  moment  under  French  control,  except  under  such  circumstances  as  would 
justify  the  cut, -cut  inn  of  neutral  property." 

The  same  principle  lias  Keen  acted   upon   in  the  Courts  of  Common   Law. 

In  the  case  nf  Donaldson  v.  Thompson  (1  Campb.  129),  the  Russian  troop-  were 
in  possession  of  Corfu  ami  the  other  Ionian  Island-,  though  the  form  of  a  Republic 
was  preserved,  and  it  was  contended  that  the  Islands  must  he  considered  as  sub- 
stantially part  of  the  territory  of  the  Russian  Empire,  if  the  Russian  power  was 
there  dominant,  and  the  supreme  authority  was  in  the  Russian  Commander;  or.  if 
not.  that  the  Republic  must  he  considered  as  a  co-belligerent  with  Russia  against 
the  Porte,  since  the  Emperor  of  Russia  derived  the  same  advantages,  in  a  military 
point  of  view,  from  this  occupation  of  the  [glands  as  if  he  had  [100]  seized  it 
ho-tilely.  or  the  Ionian  Republic  had  been  his  ally  in  the  war  he  was  carrying  on. 
Both  these  propositions,  however,  w<  n  repudiated  by  Ford  Ellenbo  rough ;  and  after- 
wards on  a  motion  to  ,-et  aside  the  verdict  by  the  Court  of  King's  Bench.  Lord 
Ellenborough  observed: — "Will  any  one  contend  that  a  Government  which  is 
obliged  to  yield  in  any  quarter  to  a  superior  force  becomes  a  co-belligerent  with  the 
power  to  which  it  yields.'  It  may  as  well  be  contended  that  neutral  and  belligerent 
mean  the  same  thing."  The  same  doctrine  was  afterwards  laid  down  by  the  Court 
of  King's  Bench,  in  Hagedorn  v.  Bell  (1  Man.  and  Sel.  450),  in  the  case  of  a  trade 
carried  on  with  Hamburg,  which  had  been  for  several  years,  and  at  the  time  was 
in  the  military  occupation  of  the  French. 

The  distinction  between  hostile  occupation  and  possession  clothed  with  a  Legal 
right  by  cession  or  conquest,  or  confirmed  by  length  of  time,  is  recognized  by 
Lord  Stowell  in  the  case  of  The  Bolletta  (1  Edw.  171).  A  question  there  arose 
whether  certain  property  belonging  to  merchants  at  Zante.  which  had  been  captured 
by  a  British  privateer,  was  to  be  considered  as  French  or  a-  Russian  property  : 
that  question  depending  upon  the  national  character  of  Zante  at  the  time  of  the 
capture.  Lord  Stowell  observes,  p.  I  7-">  : — "On  the  part  of  the  Crown  it  has  been 
contended,  that  the  possession  taken  by  the  French  was  of  a  forcible  and  temporary 

ire,  and  that  such  a  possession  does  not  change  the  national  character  of  the 
country  until  it  is  confirmed  by  a  formal  cession,  or  by  Long  lapse  of  time.  That 
may  he  true,  when  possession  has  been  taken  by  force  of  arms  and  by  violence:  but 
this  is  not  an  occupation  of  that  nature.  France  and  Russia  had  settled  their 
differences  by  the  [101]  treaty  of  Tilsit,  and  the  two  countries  being  at  peace  with 
each  other,  it  must  be  understood  to  have  been  a  voluntary  surrender  of  the  terri- 
tory on  the  part  of  Russia."  On  this  ground  he  held  the  territory  to  have  become 
French  territory,  remarking  in  a  subsequent  passage  of  his  judgment  that  this 

98ion  by  treaty,  and  not  an  hostile  occupation  by  force  of  arms,  liable  to  he  lost 
airain  the  next  day. 

se  authorities,  with  the  other  cases  cited  at  the  Bar.  seem  to  establish  the 
proposition,  that  the  mere  possession  of  a  territory  by  an  enemy's  force  does  QOt  of 
itself  necessarily  convert  the  territory  BO  occupied  into  hostile  territory,  or  its 
inhabitants  into  enemies. 

It  is  necessary  now  to  inquire  what  was  the  nature  of  the  possession  of  Moldavia 
by  the  Russians,  at  the  time  when  the  shipment  in  question  was  made. 

The  political  position  of  the  Provinces  of  Moldavia  and  Wallachia  is  very  anoma- 
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lous.  They  are  classed  by  Wheaton,  in  his  "  Elements  of  International  Law,"  p.  48 
(6th  Ed.),  amongst  semi-sovereign  States.  By  the  Convention  of  Ackermann  in  1826, 
between  Russia,  and  Turkey,  it  was  provided  that  the  government  of  those  Provinces 
should  be  administered  by  Hospodars  chosen  from  amongst  the  native  Boyars,  and 
they  were  to  enjoy  their  authority  for  the  term  of  seven  years.  By  the  Treaty  of 
Adrianople,  between  the  same  Powers  in  1829,  and  by  a  separate  Act  annexed  to 
that  Treaty  with  respect  to  the  Provinces  of  Moldavia  and  Wallachia,  it  was  pro- 
vided that  the  Hospodars,  instead  of  being  elected  for  a  term  of  seven  years  only, 
should  in  future  hold  their  dignities  for  life,  and  that  they  should  freely  administer 
the  internal  affairs  of  those  Provinces  in  concert  with  their  respective  Divans.  It 
was  further  provided  that  they  should  pay  a  fixed  [102]  tribute  to  the  Porte  in 
lieu  of  certain  charges  to  which  they  were  previously  subject,  and  be  free  from  all 
other  exactions.  The  inhabitants  were  to  enjoy  full  liberty  of  commerce  for  the 
productions  of  their  soil  and  their  industry,  without  any  restriction,  except  such  as 
the  Hospodars,  in  concert  with  their  respective  Divans,  should  establish.  They 
were  to  be  at  liberty  freely  to  navigate  the  Danube  with  their  own  vessels,  furnished 
with  passports  by  their  Government :  and  it  was  provided  that  the  Pruth,  which 
bounds  one  side  of  Moldavia,  should  continue  to  be  the  limit  of  the  two  Empires  of 
Russia  and  Turkey. 

This  independent  administration  was  enjoyed  by  the  two  Provinces  at  the  time 
when  the  differences  arose  between  Russia  and  Turkey  in  the  year  1853.  Their 
government  was  administered  by  the  Hospodar  of  each  Province,  with  the  assistance 
of  a  Council ;  they  had  a  national  flag,  and  a  Charge  d' 'Affaires  resident  at  Con- 
stantinople. 

The  Sultan  having  refused  compliance  with  demands  made  upon  him  by  Russia, 
the  Emperor  gave  orders  that  his  troops  should  enter  the  Danubian  Principalities, 
and  on  the  26th  of  June,  1853,  he  issued  a  manifesto,  declaring,  in  the  following 
terms,  the  grounds  upon  which,  and  the  purposes  for  which,  this  step  was  taken  :  — 
"  Having  exhausted  all  the  means  of  persuasion,  and  all  the  means  of  obtaining  in 
a  friendly  manner  the  satisfaction  due  to  our  just  reclamations,  we  have  deemed 
it  indispensable  to  order  our  troops  to  enter  the  Danubian  Principalities,  to  show 
the  Porte  how  far  its  obstinacy  may  lead  it.  Nevertheless,  even  now  it  is  not  our 
intention  to  commence  war.  By  the  occupation  of  the  Principalities  we  wish  to 
have  in  our  hands  a  pledge  which  will  [103]  guarantee  to  us  in  every  respect  the 
re-establishment  of  our  rights.  We  do  not  seek  conquests.  Russia  does  not  need 
them.     "We  demand  satisfaction  for  a  legitimate  right  openly  infringed." 

On  the  2nd  and  3rd  days  of  July,  1853,  the  Russian  troops,  under  Prince  Gort- 
chakoff,  crossed  the  Pruth  and  entered  Moldavia  ;  and  upon  that  occasion  the  Prince 
issued  a  proclamation  to  the  inhabitants  of  Moldavia  and  Wallachia,  in  which  he 
declared  : — "  We  come  amongst  you  neither  with  projects  of  conquest,  nor  with  the 
intention  of  modifying  the  institutions  under  which  you  live,  or  the  political  posi- 
tion which  solemn  Treaties  have  guaranteed  to  you." 

The  proclamation  then  stated  that  the  occupation  was  only  provisional,  and 
that  on  the  day  on  which  the  Emperor  should  obtain  the  reparation  due  to  him,  and 
guarantees  for  the  future,  the  Russian  troops  should  return  within  the  frontiers  of 
Russia;  and  it  concluded  with  exhorting  the  inhabitants  to  engage  with  security 
in  their  agricultural  labours  and  commercial  speculations,  and  to  be  obedient  to 
the  laws  under  which  they  lived,  and  to  the  established  authorities. 

The  Russian  Government  informed  the  Hospodars  that  their  relations  with  the 
Porte  must  be  broken  off,  and  that  all  action  on  the  part  of  the  Sovereign  power 
must  for  a  time  cease ;  that  the  fixed  tribute  which  they  were  accustomed  to  pay  to 
the  Porte  must  be  stopped.  But  the  Hospodars  were  not  removed  from  office ;  they 
continued,  with  the  assistance  of  the  Administrative  Council,  to  conduct  the  affairs 
of  the  Government,  and  the  Wallachian  flag  continued  to  be  used.  When  war  after- 
wards was  declared  between  Russia  and  Turkey,  the  two  Hospodars  were  recalled  by 
the  Porte,  and  directed  to  leave  the  government  in  the  hands  of  a  provisional 
Council  of  Boyars.  A  [104]  Russian  Commissary  was  appointed  to  conduct  the 
Government  in  their  stead,  but  nothing  was  said  or'done  by  the  Russian  Government 
to  change  the  nature  of  the  occupation,  or  to  indicate  any  intention  of  converting 
into  a  conquest  what  had  been  originally  announced  as  a  provisional  and  temporary 
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measure.  On  the  contrary,  when  General  Budberg  was  appointed  Commissary,  the 
Russian  Government  avoided  giving  him  the  title  of  Governor,  as  being  one  which 
was  calculated  to  give  rise  to  mis  ipprehension  as  to  the  Emperor's  intentions,  which 
remained  those  of  qoI  incorporating  the  Provinces. — (Sir  George  Hamilton  Sey- 
mour's despatch  to  Lord  Clarendon,  dated  Nov.  5th,  1853.) 

The  occupation,  however,  such  as  n  was,  led  t<.  a  declaration  of  war  by  the  Porte, 
in  October,  1853,  and  in  that  war  England  and  France  engaged  as  allies  of  tie- 
Sultan  in  the  following  spring.  Austria  and  Prussia,  though  not  actively  engaged 
as  belligerents,  were  not  less  opposed  to  the  occupation  of  the  Principalities,  and 
negotiations  were  entered  into  by  both  those  Powers  with  Russia,  for  the  purpose  of 
securing  the  immediate  evacuation  of  the  Provinces  by  tin-  Russian  troops. 

The  Russian  Minister,  in  his  answer  to  the  demands  of  Austria  on  the  l7/29th 
of  June,  1854,  stated  that,  from  the  moment  when  the  Porte  declared  war  against 
Russia,  the  occupation  of  the  Principalities,  whatever  might  have  been  its  original 
character,  had  been  for  Russia  only  a  military  position,  the  maintenance  or  aban- 
donment of  which  was  entirely  a  matter  connected  with  strategical  considerations. 
The  answer  then  contained  the  following  passage: — "Our  august  Master  still 
wishes,  as  he  has  always  wished,  peace.  He  has  no  desire — we  have  repeated  it. 
and  we  repeat  [105]  it  once  more — either  to  prolong  indefinitely  the  occupation  of 
the  Principalities,  or  to  establish  himself  there  in  a  permanent  manner,  or  to  in- 
corporate them  with  his  dominions,  still  less  to  overthrow  the  Ottoman  Government." 

On  the  8th  of  August,  1854,  Prince  Gortchakoff  announced  that  the  Emperor  of 
Russia  had  ordered  the  complete  evacuation  of  the  two  Principalities,  and  soon  after- 
wards the  Russian  troops  retired  across  the  Pruth. 

It  seems  impossible  to  hold  that  by  means  of  an  occupation  so  taken,  so  con- 
tinued, and  so  terminated,  Moldavia  ever  became  part  of  the  dominions  of  Russia, 
and  its  inhabitants  subjects  of  Russia,  and,  therefore,  enemies  of  those  with  whom 
Russia  was  at  war.  The  utmost  to  which  the  occupation  could  be  held  to  amount 
was  a  temporary  suspension  of  the  Suzercumete  of  the  Porte,  and  a  temporary 
assMrnption  of  that  Suzeraineti  by  Russia  ;  but  the  national  character  of  the  country 
remained  unaltered,  and  any  intention  to  alter  it  was  disclaimed  by  Russia.  At  what 
period,  then,  could  foreigners  dwelling  there  be  said  to  have  that  notice  of  a  change 
in  the  dominion  and  in  the  laws  under  which  they  were  to  live,  to  which  Lord  Stowell 
refers,  in  the  case  of  The  Fama  [5  Rob.  1 15]?  "  At  what  period  were  they  under  the 
obligation  of  changing  their  domicile  in  it,  under  the  penalty,  if  they  omitted  to  do 
so,  of  being  treated  as  enemies  of  Great  Britain  i 

Moldavia  and  YVallachia  were  not  treated  by  the  Porte  as  enemies,  and  it  would 
be  singular  if  these  countries,  though  not  held  to  be  enemies  by  Turkey,  should  be 
held  to  be  enemies  of  the  allies  of  Turkey.  That  the  Wallachian  Hag  was  recognized 
both  by  the  Russian  and  Turkish  authorities,  sufficiently  appears  from  the  docu- 
tfi  before  the  Court  :  [106]  and  their  Lordships  have  ascertained,  by  communica- 
tion with  the  Foreign  Office,  the  other  facts  above  stated;  and  further,  that  no  act 
was  ever  done  by  the  British  Government  to  change  the  national  character  of  the 
Provinces  in  rclat  ion  to  G  reat  Britain  :  and  without  some  such  act .  the  occupal  ion  by 
the  Russians,  under  the  circumstances  stated,  could  not  produce  such  an  effect. 

Being  of  opinion,  therefore,  that  the  Claimants  have  a  persona  st<in<li  in  the 
Court,  we  have  now  to  consider  the  effect  of  the  evidence  upon  further  proof. 

The  only  evidence  offered  on  further  proof,  by  the  Claimants  (if.  indeed,  it  is 
to  be  treated  as  evidence),  consisted  of  the  production  of  two  documents;  a  bill  of 
lading,  and  an  account,  to  both  of  which  the  learned  Judge  of  the  Court  below  r< 
in  his  judgment,  as  showing  that  the  Claimants  id'  the  property  arc  to  be  considered 
•  s  Moldavians,  for  the  purposes  of  this  case.  The  bill  of  Lading  is  not  verified  by 
any  affidavit  ;  it  purports  to  bear  date  at  Galatz,  on  the  -'Kith  of  June,  1854,  and  to 
be  Bigned  by  Caralambo  S.  Ran  a,  the  master  id'  the  Wallachian  brig  '/'  rasimo,  and  to 
acknowledge  the  shipment  at  Galatz,  by  Messrs.  Epaminonda  Pana  and  Co..  for 
account  and  risk  id'  whomsoever  it  may  concern,  of  838  chilos  of  maize  of  Moldavia. 
of  good  quality,  dry,  sifted,  and  in  good  condition,  consigned,  at  Trieste  or  Venice. 
to  the  order  of  Signor  Antonio  de  Ralli.  The  account,  is  what  is  termed  a  pro  forma 
account,  and  purports  to  be  signed  by  Ralli.  at  Trieste.  His  signature  is  attested 
by  two  witnesses,  and  the  signatures  both  of  Ralli  and  the  witnesses  j.  attested  by 
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a  Notary  Public,  whose  official  character  of  a  Notary,  and  whose  signature, 
are  attested  by  the  British  Vice-Consul  at  [107]  Trieste.  This  document 
is  headed:— "  Messrs.  Pana  and  Co.,  Galatz.  Pro  forma  account  of  cargo 
of  Indian  corn,  on  board  the  Wallachian  brig  Gerasimo,  Pana.  It  pur- 
ports to  state,  in  the  first  place,  what  would  have  been  the  gross  proceeds  of  the 
cargo  at  Trieste  on  the  20th  of  November,  1854 ;  and  it  then  contains  an  account  of 
the  charges  which  would  have  attended  the  sale,  including  commission.  It  seems, 
therefore,  that  this  account  was  made  out  as  between  Pana  and  Co.  as  the  shippers, 
and  Ralli  as  consignee  and  agent  for  the  sale. 

Though  these  documents  were  produced  only  on  the  further  proof,  the  account 
of  Ralli  had  been  made  out  long  before,  with  a  view,  probably,  to  the  proceedings 
then  in  contemplation  ;  for  it  appears  to  have  been  made  on  the  17th  of  April,  1855, 
and  signed  and  witnessed  before  the  Notary  on  the  19th  of  that  month.  This  was 
before  any  question  of  property  had  been  raised,  and  it,  therefore,  does  not,  except 
incidentally,  show  the  right  of  property. 

On  the  part  of  the  Captors,  evidence  was  produced  as  to  the  other  two  points, 
namely,  the  omission  to  examine  witnesses  in  preparatory,  and  the  sale. 

The  material  evidence  upon  both  these  points  is  given  in  the  affidavit  of  La 
Fontaine,  made  at  Constantinople  on  the  16th  of  February,  1856,  in  which  he  says 
that,  since  the  20th  of  August,  he  has  acted  as  Prize-Agent  for  the  British  squadron 
in  the  Black  Sea  ;  that  The  Gerasimo  was  brought  to  Constantinople  on  the  day 

of  August  (not  naming  the  day) ;  that  at  such  time  the  exigencies  of  the  service 
totally  precluded  the  possibility  of  sending  the  ship  down  to  Malta  for  adjudication  ; 
that  later  in  the  year,  when  it  was  proposed  to  send  her  down  to  [108]  Malta  for 
adjudication,  she,  owing  to  the  unsea worthy  state  of  the  said  ship,  and  the  difficulty 
at  that  time  of  sending  a  sufficient  prize-crew  to  navigate  her  to  Malta,  was  detained 
at  Constantinople  by  the  Admiral  Superintendent  there.  He  then  proceeds  to  state 
matters  relating  to  the  sale,  and  concludes  thus: — And  the  deponent  further  made 
oath,  that  as  there  was  no  Vice-Admiralty  Court,  and  no  standing  Commissioner 
at  Constantinople,  it  was  impossible  to  get  any  of  the  said  crew  examined  there ;  and 
that  after  they  had  been  detained  for  a  considerable  time  on  board  her,  they  were 
allowed  to  leave  her  without  being  examined  ;  and  the  vessel  was  delivered  up,  and 
her  cargo  sold,  in  pursuance  of  the  above-mentioned  arrangements.  This  is  the  only 
evidence  by  which  it  is  attempted  to  justify  the  non-examination  of  witnesses  in  pre- 
paratory. 

With  respect  to  the  sale  of  the  cargo,  he  says,  that  as  both  the  ship  and  her  cargo 
were  deteriorating  in  value,  deponent,  in  his  quality  of  agent  and  representative 
of  the  British  squadron,  by  virtue  of  the  authority  given  him,  as  aforesaid,  entered 
into  an  arrangement  with  Captain  C.  Pana  for  himself,  and  as  lawful  representative 
of  the  vessel  and  her  cargo,  respecting  them.  That  the  conditions  of  the  arrange- 
ment so  entered  into  were  reduced  into  writing,  and  duly  executed  by  the  deponent 
and  by  C.  Pana  ;  and  he  then  states  that  certain  documents,  which  he  numbers,  are  the 
papers  so  executed,  and  are  all  the  documents  relating  to  the  said  arrangement. 

Now,  their  Lordships  regret  to  observe  that,  on  reference  to  these  documents,  it 
appears  that  the  account  given  of  the  transaction  by  La  Fontaine's  affidavit,  is 
entirely  inaccurate  in  the  most  important  particulars. 

This  gentleman  swears  that  the  arrangement  which  [109]  he  made  with  C.  Pana 
was  made  with  him  as  lawful  representative  of  the  cargo,  as  well  as  of  the  ship  ;  and 
that  under  that  arrangement,  the  cargo,  as  well  as  the  ship,  was  sold.  If  that  state- 
ment had  been  true,  it  would  have  been  of  the  utmost  importance  ;  for  not  only  would 
it  have  materially  affected  the  evidence  of  the  Claimants'  right  of  property,  but  it 
would  have  amounted  to  a  waiver  of  their  demand  for  costs  and  damages.  But  on 
reference  to  the  agreement  itself,  it  appears  that  it  lias  no  reference  whatever  to  the 
cargo.  It  is  made  by  C.  Pana,  not  as  representing  the  cargo,  nor  as  having  any  right 
whatever  over  it,  but  solely  as  the  lawful  attorney  of  the  owner  of  the  ship.  The 
agreement  is  confined  to  the  ship  and  freight.  At  the  time  when  it  was  made,  namely, 
on  the  31st  of  March,  1855,  the  cargo  had  been  actually  sold  by  La  Fontaine  himself, 
under  the  circumstances  to  be  now  stated. 

There  is  great  confusion  in  the  dates  assigned  to  the  documents,  partly,  perhaps, 
from  misprints,  and  partly  from  the  difference  between  the  new  style  and  the  old  not 
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always  being  observed  ;  as  far  as  we  have  been  able  to  colled  the  order  of  proceedings, 
it  was  as  follows.     With  respect  to  the  material  facta  there  i.-  no  doubt. 

Signor  Paspali  was  the  owner  of  the  vessel.  Spiridione  Pana  was  the  agenl  of 
E.  Pana  and  Co.,  the  shippers  of  the  cargo.  Hanson,  a  banker  at  Constantinople, 
at  first  acted  as  agent  for  the  Captors,  and  sunn  afterwards  La  Fontaine  Bucceeded 
to  that  office.     A.1  one  period  both  seem  to  have  been  acting. 

Paspali  and  the  Captors  claimed  freight  for  the  cargo,  and  railed  upon  Pana  and 
Co.,  or  Spiridione  Pana,  as  the  agent,  to  pay  it.  This  he  refused  to  do,  [110]  or  to 
eons,  nt  to  terms  which  Hanson,  on  behalf  of  the  Captors,  desired  to  impose  as  the 
conditions  of  an  arrangement.  Under  these  circumstances,  Paspali  and  the  Capt< 
agent  were  desirous  thai  the  cargo  should  be  sold,  being  first  valued,  and,  in  the 
month  of  September,  L854,  Paspali  presented  a  petition  to  theChargi  d' Affaires  of 
the  Wallachian  Principality  at  Constantinople,  praying  that,  in  accord  with  the 
Britannic  Chancery,  surveyors  mighl  be  appointed  to  verify  the  condition  of  the 
cargo.  The  petition  states  thai  La  Fontaine  assents  to  this  application.  This 
petition  was  communicated  by  the  directors  of  the  Wallachian  Chancery  to  what  i6 
termed  the  Royal  Britannic  Chancery,  which  seems  to  mean  the  Consulate-General 
of  Her  .Majesty,  with  a  requesl  that  it  would  be  pleased  to  name  a  surveyor  for  the 
purpose  of  deciding,  amongsl  other  things,  whether  the  Indian  corn  on  hoard  The 
Gerasimo  ought  to  be  discharged.  Hereupon,  Spiridione  Pana,  on  the  6th  of 
October,  1854,  addressed  to  the  British  Consul-Genera]  a  statement  in  which,  ai 
alluding  to  an  earlier  petition  of  1'aspali,  and  an  answer  which  he  had  put  in  to  it, 
he  observes  that  Paspali  had  presented  a  second  petition,  in  which  he  continued  to 
hold  him  (Speridione  Pana),  in  the  capacity  in  which  he  acts,  responsible  for  the 
payment  of  the  freight  claimed,  because  he  had  not  consented  to  take  oul  the  cargo 
existing  on  board  under  the  conditions  imposed  on  him  by  Hanson.  The  statement 
concludes  in  these  words: — ''In  reply  to  the  above  adverse  petition  it  is  sufficient 
for  the  undersigned  to  refer  Signor  1).  Paspali  to  the  reply  given  to  him  by  the  Act 
of  the  15th  of  .September  last.  And,  in  order  that  Signor  D.  Paspali  may  DO  longer 
have  reason  in  consider  the  un-[lll]-dersigned  as  being  an  impediment  to  the  de- 
livery and  sale  of  the  cargo,  he  declares  thai  be  is  not  opposed  to  the  appointmenl 
of  the  survey  demanded,  nor  to  the  sale  of  the  cargo  ;  but  he  does  not  take  any  trouble 
in  the  matter,  nor  does  he  assume  any  responsibility  towards  any  person  whomsoever. 
still  less  towards  Signor  D.  Paspali,  for  the  freight  claimed  ;  and  provided  from  the 
survey  it  should  appear  that  the  cargo  ought  to  he  sold,  the  undersigned  will  qoI 
refuse  to  be  present  at  the  sale  in  the  same  manner  as  the  other  consignees  will  be 
present  who  arc  in  the  same  position  as  the  undersigned  :  his  preceding  protestations, 
however,  remaining  still,  in  all  and  singular  their  items,  in  full  vigour,  and  without 
any  prejudice  to  the  rights  and  actions  of  the  shippers  against  whomsoever  it  may 
concern,  or  any  responsibility  of  the  undersigned  in  the  capacity  in  which  he 
towards  Signor  Paspali  for  the  freight  claimed  in  the  event  that  the  proceeds  of  the 
cargo  should  not  be  sufficient  to  cover  it  ;  "  and  he  prays  that  a  copy  of  this  paper  may 
be  communicated  to  Paspali  and  To  Hanson,  in  the  capacity  in  which  he  acts. 

Neither  the  first  petition  of  Paspali,  nor  the  answer  to  it  by  Spiridione  Pana.  are 
amongst  the  papers  in  the  appeal. 

In  consequence  of  these  proceedings,  the  Wallachian  and  British  authorities 
appointed  surveyors,  who.  on  the  1 7th  of  October,  L854,  made  a  report,  in  which 
they  slated  that  they  had  betaken  themselves  to  the  vessel  in  the  company  of  ha 
Fontaine,  assisted  by  the  public  broker,  Lazzaro  de  Nicolini,  and  there,  in  the  pres< 
of  the  Captain,  bad  examined  the  cargo,  which  they  found  in  a  state  of  serious  heat ; 
that  the  odour  it  sent  forth,  and  tlu  commencement  of  rot,  [112]  induced  them 
unanimously  to  advise  the  sale  of  the  cargo,  for  account  of  whom  it  may  concern,  in 
order  to  prevent  the  total  deterioration  thereof.  On  the  same  day  the  cargo  was 
sold  by  La  Fontaine,  as  the  Royal  British  Navy  Agent,  to  Messrs.  Charnaud,  exactly 
as  it  may  be  found  on  board  The  Gerasimo,  that  is  to  say.  rotten,  wetted,  damaged, 
or  with  any  other  defect,  at  the  price  of  15|  piastres  for  every  chilo. 

This  sale  seems  to  have  been  made  without   the  knowledge  of  E.   Pana  and  Co..  or 

S.  Pana,  their  agent,  for,  on  the  6th  of  November,  L854,  he  presented  a  pet  it  ion  to  the 

British  Consulate,  stating  that  he  was  authorized  by  E.  Pana  and  Co..  the  proprietors 
of  the  cargo,  to  sell  it.  and  receive  the  proceeds,  and  praying  that  he  might  l'e  at 
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liberty  to  do  so,  depositing  the  proceeds  in  the  hands  of  the  Royal  Britannic  Chancery 
until  it  should  be  definitively  settled  as  to  the  fate  of  the  cargo,  he  being  ready  to 
tender  valid  security  for  the  due  deposit  of  the  price  obtained. 

Nothing  further  appears  upon  the  evidence  or  documents,  but  it  is  obvious  that 
some  further  arrangement  was  made,  for  it  was  agreed  between  the  Counsel  at  the 
Bar  that  the  proceeds  of  the  cargo  had  been  paid  over  to  Pana  and  Co.,  or  their 
agent,  on  security  being  given  to  answer  the  amount  in  case  of  condemnation. 

The  question  for  their  Lordships  to  decide  is.  what  is  the  effect  of  this  evidence 
with  reference  to  the  three  points  :  the  property,  the  sale,  and  the  omission  to  examine 
witnesses;  and  upon  none  of  these  points  are  they  able  to  find  any  serious  doubt. 

At  Constantinople,  where  the  facts  were  probably  known,  and,  at  all  events,  were 
capable  of  easy  proof,  no  doubt  was  ever  suggested  as  to  the  fact  of  Pana  and  [113] 
Co.  being  owners  of  the  cargo  through  the  whole  of  the  long  proceedings  which  led  to 
the  sale.  They  were  dealt  with,  both  by  the  Captors  and  the  shipowner,  as  the  pro- 
prietors ;  they  were  called  upon  in  that  character  to  pay  the  freight ;  they  were  called 
upon  in  that  character  to  consent  to  the  sale  ;  they  were  called  upon  in  that  character 
to  be  responsible  for  the  amount  in  case  of  condemnation ;  and  can  it  be  argued  that 
they  are  only  to  be  treated  as  owners  in  case  of  condemnation,  and  not  in  case  of 
restitution?  At  the  hearing  of  the  claim,  none  of  these  facts  appeared.  At  the 
hearing  on  further  proof,  the  view  taken  of  the  case  by  the  learned  Judge  made  it 
unnecessary  to  investigate  them.  The  affidavit  of  La  Fontaine  was  calculated  to  mis- 
lead anybody  who  had  not  carefully  examined  the  documents  to  which  it  refers ; 
the  inaccuracies  in  it  were  not  pointed  out  at  this  Bar,  and  were  probably,  therefore, 
not  brought  to  the  notice  of  the  learned  Judge  of  the  Court  below.  When  the  docu- 
ments are  examined,  it  appears  to  their  Lordships  that  no  fair  doubt  as  to  the 
property  can  be  raised  by  the  Captors.  Indeed,  the  Respondent's  own  case  on  their 
Lordships'  table  states  that  the  cargo  was  sold  with  the  consent  of  Spiridione  Pana, 
the  agent  of  the  proprietor  of  the  cargo.  Can  a  doubt  be  suggested  whether  the 
principals  for  whom  Spiridione  Pana  was  agent  were  Epaminonda  Pana  and  Co.,  of 
Galatz?  As  to  the  sale,  the  evidence  clearly  shows  that  it  took  place  under  circum- 
stances which  cannot  in  the  least  prejudice  the  right  of  the  owners  to  relief. 

Then  as  to  the  excuse  for  the  non-examination  of  the  witnesses.  There  is  literally 
none  whatever.  What  is  the  value  of  a  statement  by  La  Fontaine  of  what  the 
exigencies  of  the  public  service  would  or  [114]  would  not  permit  ?  What  knowledge 
has  he  upon  the  subject?  even  if  what  appears  in  this  case  was  calculated  to  induce 
the  Court  to  place  entire  confidence  on  his  accuracy.  But,  if  the  exigencies  of  the  public 
service  did  not  permit  the  sending  these  vessels  either  to  England  or  to  Malta,  are 
the  Claimants  to  suffer?.  Is  it  their  fault  that  there  was  no.  Commissioner  for  the 
examination  of  witnesses  at  Constantinople  :  or  that  crews  could  not  be  spared  to  send 
the  vessel  to  Malta?  Is  it  consistent  witli  justice  that  the  crews  should  be  kept 
prisoners,  and  the  ship  and  cargo  detained,  without  the  least  authority,  at  Constan- 
tinople; that  the  Captors  should  take  no  steps  whatever  for  more  than  twelve  months 
to  proceed  to  adjudication  ;  that  the  Claimants  should  lose  all  the  advantage  of  having 
the  examination  of  their  own  witnesses;  and  that  for  all  these  wrongs  they  should  be 
entitled  to  no  remedy? 

It  was  strongly  insisted  by  the  Appellant  that  the  penalty  on  the  Captors  for 
omitting  to  comply  with  the  rules  of  the  Prize  Court,  if  unaccounted  for,  or  not 
sufficiently  explained,  was  a  forfeiture  of  all  their  rights,  and  restitution  to  the 
Claimants,  with  costs  and  damages;  and  authorities  were  cited  which  were  supposed 
to  warrant  that  proposition. 

It  is  not,  in  their  Lordships'  view,  necessary  to  adopt  in  this  case  so  severe  a  rule, 
and  they  think  it  will  be  more  satisfactory  to  examine  the  grounds  on  which  it  is 
attempted  to  justify  the  seizure  and  on  which  condemnation  is  required. 

The  ground  now  suggested  is.  that  The  Gerasimo  was  guilty  of  a  breach  of  blockade 
in  coming  out  of  the  Danube  when  the  mouths  of  that  river  were  in  a  state  of  notified 
blockade.  It  is  singular  that  if  this  [115]  were  the  ground  of  capture,  no  notice 
whatever  of  the  blockade  should  have  been  contained  in  the  affidavit  originally  pre- 
pared for  Captain  Powell  to  swear  when  the  seizure  was  made,  and  the  facts  recent  ; 
that  notice  of  it  should  be  introduced  for  the  first  time  in  the  affidavit  made  bv  him 
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on  the  30th  of  August,  1855;  and  that  even  in  that  late  affidavit  it  is  not  Btated  that 
breach  of  blockade  was  the  cause  "!'  seizure. 

There  is  no  doubt,  however,  that  breach  of  blockade,  whether  it  was  the  can 
seizure  or  not,  may  be  used  as  ground  of  condemnation,  if  the  circumstances  of  the 
case  bring  it  within  the  law. 

What,  then,  were  the  circumstances?  In  the  summer  of  1854,  the  Russian  forces 
in  the  Turkish  territories  were  straitened  for  provisions.  The  allied  fleets  desired 
tu  prevent  the  importation  of  provisions  up  the  Danube,  and  with  that  view  the  two 
Admirals  in  command  of  the  English  and  French  fleets  issued  a  proclamation,  dated 
the  2nd  of  June,  1854,  in  which  they  declared,  to  all  whom  it  might  concern,  that 
they  had  established  an  effective  blockade  of  the  Danube,  in  order  to  stop  all  trans- 
port of  provisions  to  the  Russian  armies;  thev  declared  that  this  blockade  included 
all  those  mouths  of  the  Danube  which  communicated  with  the  Black  Sea,  and  they 
apprized  all  vessels  of  every  nation  that  they  will  not  be  able  to  enter  the  river  till 
further  orders — ("  gu'ils,  tie  pourront  entrer  dans  ce  fleitvt  jusgu'd  nouvel  mil  re"). 

On  the  26th  of  .bine,  the  Russians  forbade  all  export  of  cereals  after  the  2nd  of 
July.  Any  exportation  of  cereals,  therefore,  was  in  furtherance  of  the  objects  of  the 
allies,  and  to  the  prejudice  of  the  Russians.  Could  a  Moldavian  merchant  imagine, 
if  he  had  heard  of  this  [116]  blockade,  that  he  was  to  be  liable  to  capture  by  the  allies 
for  exporting  provisions,  when  the  whole  purpose  of  the  blockade  was  declared  to  be 
to  prevent  their  import? 

But,  by  the  rules  of  law,  a  ship  which  has  entered  a  blockaded  port  before  the 
blockade,  is  entitled  to  come  out  again  :  and  it'  she  has  a  cargo  taken  on  board  before 
notice  of  the  Uoekade,  she  is  entitled  to  bring  it  out.  The  blockade  of  a  port  is  prima 
facie  notice  of  the  existence  of  the  blockade  to  all  who  are  within  it.  because  the  in- 
habitants who  see  the  blockading  ships  off  their  coast  cannot  be  well  ignorant  of  the 
blockade.  Rut  this  was  no  blockade  of  the  port  of  "  Galatz,"  but  a  blockade  of  the 
mouths  of  the  Danube;  Galatz  lying  on  its  hanks  up  the  river,  at  a  distance  of  150 
miles  from  its  mouth. 

In  this  case  the  ship  had  entered  the  river  before  the  blockade;  the  cargo  was 
taken  on  board  on  the  -'Kith  of  June  :  and  the  ship  must  have  sailed  on  or  before  the 
2nd  of  July:  otherwise  she  would  have  been  detained  by  the  Russians.  If  she  had 
tio  notice  of  the  blockade,  she  was.  on  that  general  ground,  entitled  to  bring  out  her 
cargo l  if  she  had  notice,  she  never  could  suppose  that,  according  to  the  notification, 
she  could  be  liable  to  capture  :  but  if  the  case  had  been  open  to  any  suspicion,  though, 
in  fact,  there  is  none,  no  weight  could  be  given  to  such  suspicion,  when  the  Claimant 
has  been  deprived,  by  the  wrongful  act  of  the  Captors,  of  the  opportunity  of  afl'ord- 
ing  the  explanations  which  the  rules  of  law  were  intended  to  secure  to  him. 

Of  the  law  applicable  to  the  case,  as  it  appears  to  their  Lordships,  they  cannot 
express  their  opinion  [117]  better  than  in  the  language  used  by  the  learned  Judge 
of  the  Court  below,  in  the  beginning  of  his  judgment  on  the  hearing  before  him. 
He  says: — "  On  the  part  of  the  Claimants,  a  very  long  argument  was  addressed  to 
the  Court,  impugning  the  conduct  of  the  Captors,  and  charging  them  with  having 
improperly  brought  the  vessel  to  Constantinople.  It  has  been  further  stated  that 
there  being  no  means  of  examining  wil  :  Constantinople,  great  unnecessary 

delay  had  occurred,  and  that  the  Captor.-  were  responsible  for  Buch  delay  and  all  the 
consequences.  The  Court  is  not  disposed  to  deny  the  truth  and  just  ice  of  the  principle 
contended  for  :  on  the  contrary,  I  am  clearly  of  opinion,  that  if  a  delay  in  bringing 
to  adjudication,  and  the  non-examination  of  witnesses,  arose,  though  it  may  he  almost 
impossible  for  the  Governmenl  of  the  belligerent  nation  to  prevent  such  occurrence, 
still  that  neutrals  oughl  to  lie  indemnified  if  injustice  has  been  done  them.  The 
Captors  in  the  first  instance,  though  they  may  lie  perfectly  blameless,  are  responsible 
to  th.'  lieut  lab.  and  they  must  look  to  their  own  Government  f'i|-  ri  dreS8,  if  they  have 
been  compelled  t<>  make  good  any  injury  sustained  by  neutrals,  in  consequence  of 
their  fulfilling  t  he  commands  which  thev  dare  no'  disobey.  In  many  cases  t  lie  Captains 
of  some  of  Her  Majesty's  cruisers  may  have  a  discretion  to  release  at  once,  but  this 
may  not  be  so  in  case  of  a  blockade,  when  special  orders  may  have  been  given  to 
capture  and  detain." 

In  this  statement  of  the  principles  of  law.  their  Lordships  cordially  concur. 
What  claim  the  Captor.  Captain  Powell,  may  have  upon  Her  Majesty's  Government. 
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it  is  not  their  duty  to  judge,  nor  have  they  any  means  of  forming  an  opinion.  But 
as  regards  [118]  the  Claimants,  his  conduct  appears  to  be  without  any  excuse,  and 
their  Lordships  have  no  hesitation  in  advising  restitution  of  the  cargo,  with  costs  and 
damages  against  the  Captors. 

His  Lordship  then  proceeded  to  deliver  judgment  in  the  case  of  The  Aspasia  [11 
Moo.  P.C.  79]  as  follows :  — 

As  regards  the  Claimant,  this  case  differs  in  no  material  particular  from  that 
which  has  just  been  decided,  and  the  same  decree  must  be  pronounced.  As  between 
the  Captors  and  the  Crown  there  may  be  a  very  material  distinction,  as  the  death  of 
Captain  Parker,  in  the  service  of  his  country,  within  a  few  days  after  the  capture, 
relieves  him  from  personal  blame,  in  respect  of  the  gross  irregularities  which  have 
since  taken  place. 

His  Lordship  also  delivered  the  following  judgment  in  The  Achilles  [11  Moo. 
P.C.  86]:  — 

This  case  differs  from  the  two  which  have  just  been  disposed  of,  in  this  circum- 
stance, that  the  Claimants'  right  of  property  is  not  sufficiently  established.  The 
claim  is  made  on  behalf  of  Paolo  Focca,  as  the  sole  owner;  the  ship's  papers,  how- 
ever, do  not  establish  the  title,  but,  on  the  contrary,  throw  some  doubt  upon  it,  and 
the  agreement  made  with  the  Captain  on  behalf  of  the  owner  does  not  show  who  the 
owner  was. 

Considering,  however,  the  hardships  imposed  on  the  Claimant  by  the  course 
pursued  by  the  Captors,  their  Lordships  will  admit  the  Claimant  to  further  proof 
as  to  the  property.  The  other  facts  are  sufficiently  clear,  and  they  will  not  order 
further  proof  as  to  them. 

[Mews'  Dig.  tit.  CONTRACT,  C.  5.  Illegal  Contracts  ;  e.  Contrary  to  International 
Law;  tit.  WAR,  1.  In  General,  3.  Prize  of  War,  a.  Rights  as  to,  S.C.  5  W.R.  450 ; 
8  St.  Tr.  (N.S.)  787.     See  note  to  The  Aspasia,  1857,  11  Moo.  P.C.  79.] 


[119]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY. 

HERMANN  ALEXANDER  SORENSEN,— Appellant;  Our  Sovereign  Lady  the 
QUEEN,  and  WILLIAM  TOWNSEND,  Procurator-General  in  Her  office  of 
Admiralty,— Respondents  *  [Feb.  19,  20,  1857]. 

The  "  Ariel." 

The  sale  of  a  ship  absolutely  and  bona  fide  by  an  enemy  to  a  neutral,  imminente 
hello,  or  even  flagrante  hello,  is  not  illegal  [11  Moo.  P.C.  129]. 

A  Russian  subject  immediately  before  the  war  between  Russia  and  England  sold, 
absolutely  and  bona  fide,  a  ship  to  a  subject  of  a  neutral  State.  Part  only  of 
the  purchase-money  was  paid  at  the  time  of  the  purchase,  the  remainder 
being  agreed  to  be  paid  out  of  the  earnings  of  the  ship.  Before  all  the 
stipulated  price  was  paid,  the  ship  was  seized  in  a  British  port  as  prize,  and 
condemned  by  the  High  Court  of  Admiralty  of  England,  on  the  ground  that 
the  enemy's  interest  in  the  ship  was  not  divested,  as  the  residue  of  the 
purchase-money  was  to  be  paid  out  of  the  earnings.  Such  condemnation 
reversed  upon  appeal,  as  the  non-payment  of  part  of  the  purchase-money  did 
not  create  a  lien  on  the  freight  and  ship  in  favour  of  the  seller,  so  as  render 
the  ship  in  possession  of  a  neutral  owner  liable  to  seizure  by  a  bellio-erent  [11 
Moo.  P.C.  139,  140]. 

Liens,  whether  in  favour  of  a  neutral  on  an  enemy's  ship,  or  in  favour  of  an 


*  Present :    The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.   Sir  Edward 
Ryan,  the  Right  Hon.  Sir  John  Patteson,  and  the  Right  Hon.  Sir  John  Dodson. 
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enemy  on  a  neutral  ship,  are  equally  to  be  disregarded  in  a  Court  of  Prize 
[11  Moo.  P.C.  pp.  L34,  et  aeq.]. 

This  vessel,  under  Danish  colours,  was  seized  by  the  Custom  House  officers  al 
Belfast,  shortly  after  her  arrival  at  thai  port  from  Miramichi,  in  New  Brunswick, 
laden  with  a  cargo  of  deals  and  fire-wood,  consigned  to  thai  port.  The  vessel  was 
proceeded  against  in  the  High  Court  of  Admiralty  of  England,  [120]  and,  by  an 
interlocutory  decree,  was  condemned  as  prize  and  droits  of  Her  Majesty  in  Her 
office  of  Admiralty. 

Proceedings  having  been  commenced  by  the  seizors  in  the  High  Court  of 
Admiralty,  a  claim  was  given  in  for  the  ship  and  the  freighl  due  for  the  transporta- 
tion of  the  cargo  on  the  pari  of  the  Appellant.  Upon  the  ease  coming  on  for  hearing 
upon  the  deposit  inns  anil  ship's  papers,  the  Court,  at  the  instance  of  the  Appellant, 
allowed  I'urt  her  proof. 

It  appeared  that  The  Ariel  was  built  at  Libau,  in  Courland,  in  the  year  L852, 
and  had  been  owned  by  one  Hagedorn,  a  merchanl  and  shipowner,  resident  at  Lilian. 
and  also  the  Netherlands  Consul  at  that  port.  At  the  commencement  of  the  year 
1854,  the  political  differences  between  Russia  and  the  Western  Powers  began  to 
assume  so  threatening  an  aspect  that  several  of  the  shipowners  resident  ai  Libau 
determined  to  dispose  of  their  shipping  property.  Accordingly,  on  the  2nd  of 
February,  1854,  Eckhoff,  as  the  administrator  of  the  estate  of  Hagedorn,  then 
deceased,  signed  a  power  of  attorney  authorizing  Heinrich  Sorensen,  the  Danish 
Consul  at  Libau,  to  sell  The  Ariel  to  his  son.  Hermann  Alexander  Sorensen,  the  Appel- 
lant, for  a  sum  not  less  than  10,000  roubles  ;  and  on  condition  that  in  ease  the  full 
payment  could  not  be  effected  at  once,  one-third  of  the  purchase-money  should  lie 
paid  at  the  time  of  transfer,  another  one-third  after  six  months,  and  the  remaining 
third  within  nine  months.  In  the  latter  part  of  February,  Sorensen,  senior,  left  Libau 
for  Hamburg,  where  he  met  his  son,  and,  in  virtue  of  the  power  so  executed  by 
Eckhoff,  agreed  with  his  son,  that  he  should  purchase  The  Ariel,  upon  the  conditions 
expressed  in  such  power.  Ac-[121]-cordingly,  on  the  6th  of  March,  185-1,  old  style, 
corresponding  with  the  18th  of  March,  new  style,  a  hill  of  sale  and  transfer  of  The 
Ariel  to  Sorensen,  junior,  was  executed  by  Eckhoff,  whereupon  3333  silver  roubles, 
33  copecks,  being  one-third  of  the  purchase-money,  was  paid  over  to  him  by  Sorensen, 
senior,  on  behalf  of  his  son.  On  the  5th  of  May,  1854,  Sorensen,  senior,  died,  and  as 
Eckoff  had  no  personal  knowledge  of  Sorensen,  junior,  he  became  desirous  of  effect- 
ing some  arrangement  with  him  in  respect  of  the  balance  of  the  purchase-money  of 
The  Ariel,  so  as  to  secure  the  estate  of  Hagedorn  from  loss.  In  the  month  of  June 
following,  one  Stelling,  as  the  agent,  and  on  behalf  of  Eckhoff,  called  upon  Sorensen, 
who  thereupon  handed  over  to  him  two  acceptances,  one,  at  six  months'  date,  for 
3333  silver  roubles,  33  copecks,  and  the  other,  at  nine  months'  date,  for  a  like  sum, 
being  the  balance  of  the  purchase-money.  At  the  time  of  the  sale  and  transfer  of 
The  Ariel,  mi  the  18th  of  March,  1854,  she  was  lying  in  the  port  of  Lilian,  and  on 
the  15th  of  April  following,  she  left  that  port  for  Memel,  where  she  arrived  on  the 
following  day.  Having  taken  in  a  cariro  of  timber,  she  left  Memel  on  the  L8th  of 
May,  and  arrived  in  Dublin  on  the  12th  of  June  following,  where  she  discharged  her 
cargo.  She  left  that  port  in  ballast  on  the  25th  of  June,  and  arrived  at  Liverpool 
on  the  27th,  where  she  discharged  her  ballast,  and,  having  taken  in  a  cargo  of  salt. 
left  that  port  on  the  I  Lth  of  July,  following.  On  the  22nd  of  August,  she  arrived  in 
Halifax,  where  she  discharged  her  cargo,  and  on  the  12th  of  September  left  that  place 
in  ballast.  On  the  24th  of  September  she  arrived  in  the  Pay  of  Miramichi,  where 
she  took  in  a  [122]  cargo  of  deals  and  firewood,  and  having  left  on  the  18th  of 
October  following,  arrived  in  Belfast  on  the  20th  of  November,  where  she  discharged 
her  cargo,  and  on  the  2nd  of  December  she  was  seized  by  the  officers  of  Her  Majesty's 
Customs. 

The  national  character  of  the  Claimant  appeared  from  the  evidence  on  further 
proof,  to  be  this  :  Sorensen,  the  father  of  the  Claimant,  was  by  birth  a  Dane,  having 
been  born  at  Flensburg,  in  the  Grand  Duchy  of  Sleswig.  In  the  year  L826,  he  went 
to  reside  at  Libau,  in  the  gulf  of  Courland,  having  been  appointed  Danish  Consul 
at  that  place,  which  office  he  held  up  to  the  time  of  his  death,  which  took  place  on  the 
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5th  of  May,  1854.  He  engaged  in  business  there  as  a  merchant  and  shipowner,  bur 
always  considered  himself  a  Dane,  and  so  called  himself,  and  often  mentioned  his 
intention  of  returning  to  Copenhagen,  and  there  end  his  days.  The  Claimant  was 
one  of  the  children  of  Sorensen,  senior,  and  was  born  at  Libau,  where  lie  remained 
until  about  the  age  of  four  years,  when  he  went  to  Copenhagen  on  a  visit  to  his 
uncle,  who  was  a  merchant  there.  He  remained  at  Copenhagen  for  some  time,  and 
then  returned  to  his  father  at  Lilian,  but  at  the  age  of  eight  years  he  again  returned 
to  Copenhagen  to  visit  his  relatives  and  learn  the  Danish  language.  After  having 
remained  at  Copenhagen  for  some  considerable  time,  he  returned  to  Libau,  where 
he  remained  until  the  year  1851,  when  he  again  left  that  place  and  returned  to 
Copenhagen,  and  in  the  same  year  went  to  Leith,  in  Scotland,  where  he  remained 
for  twelve  months,  and  thence  to  London,  where  he  resided  two  years,  and  had  estab- 
lished himself  as  agent  for  several  Russian  and  Danish  mercantile  firms.  On  the 
22nd  of  February,  1854,  the  [123]  Claimant  left  London  for  Hamburg,  in  pursuance 
of  a  telegraphic  message  from  his  father  to  that  effect,  and  upon  his  arrival  there  his 
father  advised  him  to  give  up  his  London  business  of  agent,  in  consequence  of  the 
threatening  aspect  of  affairs  to  Baltic  commerce,  and  to  establish  himself  as  a  Danish 
merchant  and  shipowner  at  Altona.  Acting  upon  this  advice,  the  Claimant  estab- 
lished himself  at  Altona,  when,  pursuant  to  the  resolution  of  the  Town  College  of 
that  City,  of  the  8th  of  March,  1^54,  he  was  duly  admitted  a  citizen  and  burgher, 
having  previously  sworn  allegiance  to  the  King  of  Denmark,  being  the  only  Sovereign 
to  whom  he  lias  ever  taken  the  oath  of  allegiance.  He  had  a  counting-house  at 
Altona,  and  a  lodging  at  Hamburg.  All  the  relatives  of  the  Claimant,  on  his 
father's  side,  were  Danes  by  birth,  and  all  those  on  his  mother's  side,  except  one,  had 
become  Danish  citizens. 

On  the  6th  of  August,  1856,  the  Judge  of  the  Admiralty  Court  (The  Right  Hon. 
Dr.  Lushington),  by  an  interlocutory  decree  (see  judgment  reiiorted,  nom.  The 
Baltica,  1  Spink's  Prize  Cases,  pp.  264,  274),  held  that  the  national  character  of  the 
Claimant  was  Danish,  but  as  the  seller  retained  an  interest  in  the  ship,  pronounced 
the  ship  and  freight  to  have  belonged,  at  the  time  of  the  seizure,  to  an  enemy  of 
Great  Britain,  and  condemned  the  same  as  prize,  and  as  droits  and  perquisites  of 
Her  Majesty  in  Her  office  of  Admiralty. 

The  present  appeal  was  from  this  decree.  The  Appellant  insisted  that  the  same 
was  erroneous,  by  reasons,  first,  because  the  purchase  of  The  Ariel,  and  her  transfer 
to  him,  was  bona  fide  and  complete,  and  the  enemy  at  the  time  of  seizure  had  no  lien, 
direct  or  indirect,  upon  her  ;  and  further,  that  at  the  [124]  time  of  the  purchase 
and  transfer  of  The  Ariel  and  of  the  claim,  the  nationality  of  the  Appellant,  was 
Danish. 

The  argument,  on  both  sides,  is  fully  stated  in  the  judgment  of  their  Lordships. 

The  appeal  was  argued  by  Dr.  Addams,  and  Dr.  Twiss,  for  the  Appellant ;  and  The 
Queen's  Advocate  (Sir  John  Harding),  The  Admiralty  Advocate  (Dr.  Phillimore), 
and  Mr.  Atherton,  Q.C.,  for  the  Crown. 

The  authorities  referred  to  were — 

As  to  the  national  character  of  the  Claimant,  The  Conferenzrath  (6  Rob.  362), 
The  President  (5  Rob.  277).  The  Baltica  (1  Spink's  Prize  Cases,  264),  The  Benedict 
(1  Spink's  Prize  Cases,  314),  The  Anna  Catharina  (4  Rob.  107),  The  Jonge  Josias 
(1  Edw.  128),  The  JohannChristoph  (1  Spink's  Prize  Cases,  63),  The  Ernst  (1  Spink's 
Prize  Cases,  103),  The  Soglasie  (1  Spink's  Prize  Cases,  104). 

That  the  sale  and  transfer  of  the  ship  to  the  Claimant,  was  collusive  and 
fraudulent,  and  that  the  sale  by  an  enemy  to  a  neutral  could  not  change  its  character, 
The  Hoffnung  (6  Rob.  232),  The  Jan  Frederick  (5  Rob.  132),  The  Danchebaar 
Africaan  (1  Rob.  107,  112),  The  Clio  (6  Rob.  67),  The  Tiro  Brothers  (1  Rob.  131), 
The  Abbi,  (5  Rob.  251),  The  Nayade  (4  Rob.  251),  The  V row  Margaretha  (1  Rob.  339), 
The  [125]  Eendsborg  (4  Rob.  121),  The  Rapid  (1  Spink's  Prize  Cases,  80),  The  Baltka 
(1  Spink's  Prize  Cases,  264.  S.C.  post,  p.  141),  Be  Lovio  v.  Boit  (2  Gallison's  Amer. 
Rep.  448).     Story  "  On  Prize  Courts  "  (Pratt's  Edit.),  p.  63. 

Upon  the  necessity  of  the  sale  of  the  ship  being  absolute  without  leaving  any 
interest  in  the  seller,  The  Tobago  (5  Rob.  218),  The  Sechs  Geschwistern  (4  Rob.  100), 
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The  Sans  Jose  Indiana  (2  Gallison's  Amer.  Rep.  267,  283),  The  Frances  (8  Cranch's 
Auk  r.  Rep.  335). 

And,  that  there  was  no  lien  on  freight  to  found  a  claim  in  a  Prize  Court,  The 
Marianna  (6  Rob.  24,  29),  The Christvrn  \  1  Spink's  Prize  Cases.  - 

Judgment  was  delivered  by 

The  Right  Bon.  Sir  John  Patteson  (21st  M  h,  1857  -  The  first  question  in 
this  case  relates  to  the  national  character  oi  the  Claimant,  Sorensen,  junior.  It 
was  strongly  contended  on  the  part  of  the  Captors  that  be  could  oot  be  properly 

considered  to  be  a  Dane.  The  circumstances  under  which  he  took  a  counting-house 
at  Altona.  wit li  a  Lodging  at  Hamburg,  are  undoubtedly  peculiar;  and  the  pre 
time  he  went  thither,  and  of  consequence  the  exact  Length  of  time  thai  he  had  con- 
tinued there  when  the  war  lut ween  this  country  and  Russia  broke  out,  are  not  fully 
ascertained.  Their  Lordships,  however,  looking  at  the  general  law  on  this  subject, 
and  particularly  adverting  to  the  case  of  The  Conferenzraih  (6  Rob.  362),  entirely 
agree  with  the  learned  Judge  of  the  Admiralty,  that  Sorensen,  junior,  has  succeeded 
in  establishing  his  claim  to  a  Danish  national  character. 

[126]  The  next  and  important  question  is,  whether  Sorensen,  junior,  was  the 
owner,  and  sole  owner,  of  The  Ariel  at  the  time  of  the  capture.  Now  this  question 
turns  upon  two  points — 

First,  was  there  a  real  bona  fide  sale,  absolutely  to  Sorensen,  junior,  of  The  Ariel, 
without  collusion  or  fraud? 

Secondly,  did  any  interest  in  the  ship  remain  in  the  seller  at  the  time  of  the 
capture? 

The  ship  Ariel  is  one  of  several  vessels  alleged  to  belong  to  the  Claimant,  which 
were  seized  in  British  ports  some  time  after  the  breaking  out  of  the  war.  The  Ariel 
being  seized  at  Belfast  on  her  return  from  America  with  a  cargo,  on  the  2nd  of 
December,  L854.  This  case  is  distinguishable  from  the  others,  as  to  which  there  is 
not  any  appeal  at  present  before  their  Lordships,  but  which  have  been  so  alluded 
to  in  the  argument  that  it  is  impossible  wholly  to  exclude  the  mention  of  them.  The 
distinction  between  them  is  in  regard  to  the  precise  terms  of  the  original  sale  to 
Sorensen,  junior,  and  is  such  that  their  Lordships  might  perhaps  determine  this 
ease  on  that  distinction,  without  coming  to  any  positive  decision  as  to  the  general 
qu  stion  which  applies  to  them  all.  But,  upon  consideration,  their  Lordships  have 
thoughl  it  right  to  state  their  opinion  upon  that  general  question. 

The  facts  appear  to  be,  that  The  Ariel  was  a  Russian  ship,  and  before  the  break- 
ing out  of  the  war  belonged  to  a  Russian  subject,  Eckhoff.  as  administrator  of  one 
Hagedorn,  who  had  been  for  some  time  Consul  of  the  Netherlands  at  Libau,  and 
also  a  merchant  and  shipowner  there,  who  died  in  April,  1853.  Some  stress  was 
laid  on  this  in  the  argument,  it  being  contended  that  Eckhoff  was  bound  to  sell  The 
Ariel  for  the  benefit  of  the  estate  of  Hagedorn,  who  was  [127]  not  a  native  of  Russia, 
but  had  only  a  mercantile  domicile  in  Russia  during  his  life  and  residence  there, 
and,  having  died  before  any  contemplation  of  war,  never  was,  or  could  be  by  any 
possible  construction,  an  enemy  of  this  country,  nor  could  his  property,  after  his 
death,  be  considered  as  Russian  property.  The  doctrine  of  utile  tempus  for  a 
foreigner  residing  in  a  country  between  which  country  and  another  a  war  breaks 
out,  to  remove  himself  and  his  property  from  that  country  to  his  own,  was  sup- 
posed to  apply.  But  that  doctrine  applies  only  to  cases  where  there  is  a  bona  fide 
intention  to  remove.  There  is  no  evidence  whatever  of  any  intention  on  the  part  of 
Eckhoff,  the  administrator,  to  remove  Hagedorn's  property  to  the  Netherlands,  and 
the  doctrine  of  utile  tempus  appears  to  be  wholly  inapplicable.  The  most  that  can 
he  made  of  the  representative  character  of  Eckhoff,  is  to  place  him  in  the  same 
position  as  Hagedorn  himself  would  have  been  had  he  been  still  alive.  Now.  Hag 
dorn  had  unquestionably  a  mercantile  domicile  at  Libau,  in  Russia,  and.  had  he 
been  living,  and  become  the  seller  of  The  Ariel,  instead  of  Eckhoff,  he  and  his  ship 
must,  according  to  all  authorities,  have  been  considered  Russian.  Another  of  the 
ships  seized,  namely.  The  John,  belonged  to  another  Russian  subject,  named 
Gamper;  and  another.  The  Industrie,  to  one  Rode;  and  the  rest  of  the  ships  be- 
longed to  Sorensen.  senior  (the  father  of  the  Claimant),  who  had  for  many  years 
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been  the  Danish  Consul  at  Libau,  and  was  also  a  merchant  and  shipowner  there, 
and,  therefore,  clearly  a  Russian  subject,  so  far  as  relates  to  these  ships. 

The  Russian  Ambassador  left  England  on  the  8th  of  February,  1854. 

[128]  At  that  time  the  Claimant  was  carrying,  and  had  for  about  two  years, 
carried  on  the  business  of  an  agent  in  England.  On  the  22nd  of  February,  1854, 
he  was  summoned  to  Hamburg  by  his  father  by  a  telegraphic  message.  They  met 
at  Hamburg,  and  it  was  then  arranged  that  the  Claimant  should  leave  England 
and  establish  himself  at  Altona,  and  become  a  Danish  subject,  with  a  view  to  pur- 
chase his  father's  ships,  and  some  others,  and  trade  with  them  on  his  own  account. 
He  had  not  sufficient  means  of  his  own  to  pay  for  such  ships,  but  he  was  told  that 
the  speculation  would,  probably,  be  very  advantageous,  even  to  the  extent  of  100 
per  cent.,  and  arrangements  were  made  between  him  and  his  father  to  enable  him 
to  carry  it  out,  and  he  accordingly  returned  to  England  and  disposed  of  his  con- 
cerns there,  and  came  to  Altona  to  become  a  Danish  subject.  He  purchased  his 
father's  vessels,  and  also  The  John,  and  The  Industrie,  and  The  Ariel  (the  ship  in 
question).  The  Ariel  was  sold  to  him  by  his  father  under  a  power  of  attorney  given 
by  Eckhoff  to  the  father  for  that  purpose,  he  (Eckhoff)  being  personally  un- 
acquainted with  the  Claimant,  on  the  18th  of  March,  1854. 

The  British  declaration  of  war  issued  on  the  29th  of  March. 

These  dates  seem  of  themselves  to  show  that  the  sale  was  made  in  contemplation 
of  war,  and  imminente  hello,  in  a  popular  sense;  but  the  evidence  in  the  case  goes 
further,  and  shows  conclusively  that  the  Russian  shipowners  at  Libau,  feeling  that 
war  was  at  hand,  and  that  they  could  not  employ  their  ships  under  the  Russian  flag, 
determined,  on  consultation,  to  sell  their  vessels,  even  at  considerably  reduced  [129] 
prices,  to  neutrals,  rather  than  keep  them  unemployed  in  Russian  ports.  It  is 
argued  that  war  cannot  be  said  to  be  imminent  unless  there  be  an  embargo,  or 
some  similar  act  of  the  country  about  to  be  belligerent,  and  cases  are  cited  in  which 
such  circumstances  have  occurred,  but  none  of  those  cases  go  the  length  of  laying 
down  any  positive  rule  as  to  the  necessity  of  such  circumstances.  Their  Lordships 
are  of  opinion,  that  there  is  abundant  proof  that  the  sale  was  made  imminente  hello, 
and  in  contemplation  of  it.  Still,  if  the  sale  was  absolute  and  bona  fide,  there  is 
no  rule  of  international  law,  as  laid  down  by  the  Courts  of  this  country,  which 
makes  it  illegal.  Such  a  hona  fide  sale  made  even  flagrante  hello  would  be  legal, 
much  more  imminente  hello.  The  Ariel  was  in  port  at  the  time  of  the  sale ;  there- 
fore, the  cases  as  to  the  illegality  of  sales  in  transitu,  do  not  apply. 

Was  then  the  sale  of  this  ship  absolute  and  hona  fide  ?  Assuredly  the  time  of  the 
sale,  the  circumstances  of  the  Claimant  making  himself  a  neutral  for  the  express 
purpose  of  buying  this  and  the  other  ships,  and  his  inability  to  pay  the  whole  price, 
all  tend  to  throw  suspicion  upon  the  sale,  and,  to  make  it  incumbent  on  the  Court 
to  look  closely  into  the  history  of  the  transaction,  it  being  obviously  the  intention  of 
all  parties  to  place  the  ship,  by  such  sale,  out  of  the  reach  of  capture  by  the  belli- 
gerent. If  there  had  been  facts  leading  to  a  well-founded  conclusion  that  a  secret 
understanding  existed  between  the  seller  and  the  Claimant,  that  the  ship  should  be 
restored  to  the  seller  in  the  event  of  no  war  breaking  out,  or  in  the  event  of  a  speedy 
peace,  or  that  the  ship  should  be  employed  by  the  Claimant  under  the  direction  and 
for  the  benefit  of  the  seller,  the  Court  would  be  bound  to  [130]  hold  the  sale  to  be 
collusive  and  void,  and  to  condemn  the  ship  as  Russian  property.  But  no  such 
facts  are  even  surmised  in  this  case. 

It  appears  by  the  evidence  of  Eckhoff  himself,  that  Sorensen  (the  father) 
informed  him  that  he  should  advise  his  son  to  purchase  The  Ariel,  if  Eckhoff  did 
not  require  all  the  purchase-money  at  the  time  of  the  sale  and  transfer,  inasmuch 
as  his  son  would  not  have  sufficient  money  to  pay  for  all  the  vessels  he  intended 
offering  him  for  sale,  and  that  he,  therefore,  intended  to  sell  his  ships  to  his  son  ; 
to  accept  a  portion  of  the  purchase-money  at  the  time  of  sale,  and  to  allow  his 
son  to  pay  him  the  remainder  of  the  purchase-money  out  of  the  earnings  of  the 
vessels.  Eckhoff  goes  on  to  say,  that  by  reason  of  what  Sorensen  (the  father)  had 
so  communicated  to  him,  he  agreed  to  sell  The  Ariel  to  the  Claimant,  under  the  fol- 
lowing stipulation,  or  condition,  namely,  that  the  amount  of  the  purchase-money 
should  be  10,000  silver  roubles,  that  3333  silver  roubles  and  33  copecks,  or  say  one- 
third  of  the  purchase-money,  should  be  paid  in  cash  at  the  time  of  effecting  the  sale 
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and  transfer  of  The  Ariel;  thai  a  similar  sum  or  instalment  of  one-third  of  the  pur- 
chase-money should  be  paid  in  six  monl  hs  after  the  sale  and  transfer,  and  the  remain- 
ing one-third  in  nine  months.  Be  adds,  thai  had  il  nol  been  for  the  very  high 
character  and  well-known  honour  and  integrity  of  Sorensen  (the  father),  he  would 
not  have  agreed  to  sell  The  Ariel  to  the  son,  excepl  for  ready  cash,  inasmuch  as  he 
w  as  then,  and  si  ill  was,  personally  unknown  to  the  son. 

It  is  argued  that  Eckhoff  does  not  in  terms  deny  that  lie  agreed  to  he  paid  the 
r  maining  two-thirds  of  the  purchase-money  out  of  the  earnings  of  The  [131]  Ariel, 
and,  therefore,  it  must  be  inferred  thai  he  did  so  agree,  and  accepted  the  same  terms 
as  the  father  did  on  the  sale  of  his  vessels.  Their  Lordships  are  of  opinion,  thai 
the  drawing  of  such  an  inference  would  be  putting  an  unfair  construction  on  Eck- 
hotV's  affidavit,  especially  as  it  is  plain  thai  he  looked  to  Sorensen  (the  father)  to 
carry  him  through  the  transaction,  and,  being  personally  unknown  to  the  son  (the 
Claimant),  would  be  very  unlikely  to  enter  into  any  engagemenl  with  him  as  to  the 
earnings  of  the  ship.  Afterwards,  indeed,  when  upon  the  death  of  Sorensen  (the 
father),  in  May,  1854,  Eckhoff  became  somewhat  anxious  ahout  the  price  of  the  ship, 
he  did  by  his  agenl  procure  the  Claimant's  acceptances  falling  due  a1  six  and  nine 
months  from  the  sale  and  transfer  of  The  Ariel,  and  a  promise  from  the  Claimant 
that  the  earnings  of  The  Ariel  should  be  applied  to  the  Liquidation  of  those  accept- 
ances, being  the  besl  security  he  could  get.  It  appears  thai  they  were  so  applied, 
and  that  a  small  sum,  only  about  £90,  remained  due  when  The  Ariel  was  Beized  in 
Dec  mher.  I.sjl.  This  suhse<|uen1  arrangement  is  the  circumstance  above  alluded 
to,  in  which  this  case  is  perhaps  distinguishable  from  the  cases  of  the  other  ships, 
as  to  which  the  approprial  ion  of  the  earnings  formed  part  of  the  original  contract. 

It  was  urged  further,  thai  the  bill  of  sale  of  The  Ariel  is  untrue,  because  it  states 
the  whole  purchase-money  to  lie  paid.  Their  Lordships  are  of  opinion,  that  there 
is  no  weighl  in  this  objection.  In  all  conveyances  of  freehold  or  leasehold  estates. 
the  purchase-money  is  always  mentioned  to  have  been  fully  paid,  and  yet  there  may 
be  a  collateral  instrument,  showing  thai  nothing  has  been  paid,  or  the  [132]  whole 
or  pari  of  the  money  left  upon  mortgage  of  the  estate.  A  bill  of  sale  of  a  ship  is  a 
conveyance  of  a  similar  nature,  and  open  to  the  same  considerations:  the  obj'  d 
being  to  en  a  hie  the  purchaser  to  become  the  absolute  owner. 

After  the  sale  and  transfer  of  The  Ariel,  it  appears  to  have  been  employed  under 
the  sole  control  of  the  Claimant,  without  any  interference  on  the  part  of  the  seller 
(Eckhoff),  in  voyages  to  England  and  Ireland  and  America,  with  a  crew  composed 
indeed  of  liussians.  except  the  master  and  mate,  who  were  Danes,  but  not  with 
Russian  cargoes.  Under  these  circumstances,  the  learned  Judge  in  the  Court  below 
says: — "I  am  inclined  to  hold  the  present  sale"  (speaking  of  that  of  The  Baltica, 
one  of  the  father's  ships)  "  was  bona  fide."  By  which  their  Lordships  understand 
him  to  mean  that  the  sale  was  real,  intended  to  pass  the  property  in  the  ship  to  the 
Claimant,  without  any  engagemenl  to  restore  it  under  any  circumstances,  and  with- 
out fraud  or  collusion.     In  this  opinion  their  Lordships  fully  concur. 

But  then  the  second  point  above  Stated  remains.  Did  any  interest  in  the  ship 
remain  in  the  seller  at  the  time  of  capture?  And  this  is  a  point  more  difficult  of 
solution.  The  decision  of  the  learned  Judge  that  some  interest  did  remain  in  the 
seller  rests  almost  entirely  on  the  language  used  by  Lord  Stowell  in  the  case  of  The 
Seeks  Geschwistern  (1  Rob.  100),  for  with  the  exception  of  thai  case  all  the  other  eases 
proceed  on  the  ground  of  mala  fides  and  collusion.  Lord  Stowell  there  Bays: 
"  The  rule  which  this  country  has  been  content  to  apply  is.  that  properly  BO  trans 
ferred  "  (that  is,  by  purchase  from  an  enemy)  '■must  he  bona  fide  and  absolutely 
transferred;  [133]  that  there  must  he  a  sale  divesting  the  enemy  of  all  further 
interest  in  it  ;  and  that  anything  tending  to  continue  his  interest,  vitiates  a  contract 
of  i  h  is  descripl  ion  altogel  her." 

Applying  that  rule  to  the  ease  then  before  him.  Lord  Stowell  condemned  the  ship. 
and  rightly  so:  because  there  were  covenants  in  that  case  which  preserved  and  re- 
tained the  interest  of  the  enemy  seller,  and  for  restitution  at  the  end  of  the  war. 
It  was  a  conditional,  not  an  absolute  sale.  Lord  Stowell  com  hides  his  judgment  in 
thoe  words:  "  Is  there  in  this  any  sign  of  a  bona  fid*  transfer.'  [s  nol  the  hand  of 
the  French  vendor  still  on  the  vessel?  Looking  to  the  control  which  the  French 
Government  and  the  vendor  still    retain  over  this  property,   it    is   impossible  for  me 
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to  hold  that  all  the  interest  of  the  enemy  is  completely  divested."  In  the  present 
case  there  is  a  total  absence  of  any  such  covenant  or  condition.  The  utmost  that 
can  be  said  is,  that  there  is  an  engagement  on  the  part  of  the  buyer  to  apply  the 
earnings  of  the  ship  to  the  payment  of  part  of  the  price. 

The  mere  non-payment  of* a  part  of  the  price  cannot  of  itself  be  sufficient  to  leave 
an  interest  in  the  ship  in  the  seller.  That  is  distinctly  stated  by  Lord  Stowell  in 
The  Marianna  (6  Rob.  26).  He  says  "  That  objection  can  have  little  weight,  since 
it  is  a  matter  solely  for  the  consideration  of  the  person  who  sells,  to  judge  what  mode 
of  payment  he  will  accept.  He  may  consent  to  take  a  bill  of  exchange,  or  he  may 
rely  on  the  promissory  note  of  the  purchaser,  which  may  not  come  in  payment  for 
a  considerable  time,  or  may  never  be  paid.  The  Court  will  not  look  to  such  contin- 
gencies. It  will  be  sufficient  that  a  legal  trans-[134]-fer  has  been  made,  and  that 
the  mode  of  payment,  whatever  it  is,  has  been  accepted." 

Here,  however,  there  is  more  than  mere  non-payment  of  part  of  the  price ;  there 
is  an  engagement  to  pay  it  out  of  the  earnings,  and  that  is  contended  to  create  an 
interest  in  and  lien  on  the  freight,  and,  through  the  freight,  on  the  ship. 

We  must  observe  here,  that  even  supposing  that  the  facts  of  this  case  were  suffi- 
ci  nt  to  show  that  the  vendor  had  a  lien  on  the  freight  for  the  purchase-money  un- 
paid, it  by  no  means  follows  that  he  had  a  lien  on  the  ship.  The  ship  and  the  freight 
are  quite  distinct — the  ship  may  belong  to  one  person  and  the  freight  to  another  ; 
and  that  not  only  for  a  single  voyage,  but,  as  a  security  for  a  debt,  for  future 
voyages,  provided  that  the  contract  and  assignment  be  not  such  as  to  separate  the 
freight  and  earnings  of  the  ship  for  ever  from  the  ship  itself,  so  that  they  could 
not  be  re-united,  but  only  to  separate  them  for  the  temporary  purpose  of  securing  a 
debt,  and  operating  only  upon  that  separation  of  title  till  that  debt  should  be  paid. 
The  law  on  this  subject  was  distinctly  laid  down,  as  stated  above,  by  Lord  Eldon, 
in  the  case  of  the  ship  Warre,  which  is  to  be  found  in  the  note  to  8  Price's  Rep.  269. 
Th ■•  same  doctrine  was  held  in  Stephenson  v.  Doivson  (3  Beav.  342);  in  Langton  v. 
Horton  (1  Hare,  549);   in  Leslie  v.  Guthrie  (1  Bingh.  N.C.  697);   and  in  other  cases. 

There  are  no  means  by  which,  according  to  the  contract  with  respect  to  the  earn- 
Lngs  stated  in  this  case,  the  ship  could  in  any  manner  be  affected,  either  in  the  Ad- 
miralty, the  Courts  of  Common  Law,  or  the  Court  of  Chancery.  It  may  be  doubt- 
ful, considering  the  loose  terms  of  the  contract,  and  as  it  was  made  [135]  between 
foreigners,  whether  the  Court  of  Chancery  would  interfere  by  appointing  a  receiver 
of  the  freight,  if  the  ship  arrived  in  England  and  the  owner  had  not  applied  the 
earnings  towards  payment  of  the  purchase-money.  But,  as  between  English  sub- 
jects, if  the  Court  interfered,  it  would  not  be  in  pursuance  of  the  contract,  but  by 
reason  of  breach  of  contract.  It  was  said  in  argument,  that  by  the  law,  either  of 
Russia  or  Denmark,  some  lien  might  be  created  on  the  ship,  but  that  is  a  matter  of 
foreign  law,  and,  therefore,  a  fact  to  be  proved  by  those  who  rely  upon  it,  and  no 
proof  was  offered.  The  difficulty,  or  rather  the  impossibility,  of  obtaining  a  satis- 
factory result  by  such  inquiries  appears  to  have  been  one  of  the  reasons  why  Lord 
Stowell,  in  the  case  of  The  Tobago  [5  Rob.  C.  218],  to  which  we  are  about  to  allude 
more  at  length,  refused  to  enter  into  them  at  all. 

Supposing,  however,  that  a  lien  on  the  freight  or  even  on  the  ship,  in  favour  of 
the  vendor,  who  is  to  be  considered  as  an  enemy,  did  exist,  would  that  lien  render 
the  ship  in  the  possession  of  the  neutral  owner  liable  to  be  captured?  That  such  a 
lien  on  an  enemy's  ship  would  not  be  sufficient  to  found  a  claim  by  a  neutral  in  a 
Court  of  Prize  is  clear.  It  was  so  held  by  Lord  Stowell  in  the  case  of  The  Tobago 
(5  Rob.  218),  which  was  the  case  of  a  British  subject  claiming  in  respect  of  a 
bottomry  bond  on  a  French  enemy's  ship  which  had  been  captured;  and  again  in 
the  case  of  The  Mariarma  (6  Rob.  24).  That  was  the  case  of  a  lien  on  the  freight 
and  cargo  of  a  ship,  which  ship  was  sold  by  an  American  neutral  to  a  Spanish 
enemy,  and  the  lien  was  in  respect  of  part  of  the  purchase-money  remaining  un- 
paid. It  is  true  that  in  The  Christine  (1  Spink's  Prize  Cases,  84),  [136]  the  Court 
said  that  the  doctrine  in  The  Mariarma  did  not  apply  to  cases  when  the  bona  fides 
of  the  sale  was  disputed,  in  which  proof  of  actual  payment  is  always  essential;  and 
no  doubt  that  upon  a  question  of  bona  fides  such  proof  would  be  most  important, 
and  even  essential.  But  the  question  of  bona  fides,  in  this  case,  has  been  already 
disposed  of.     Their  Lordships  are  now  considering  the  only  point  as  to  an  interest 
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remaining  in  the  bona  fide  seller.  The  same  doctrine  as  determined  in  The  Tobago 
and  The  Marianna  is  laid  down  by  the  Supreme  Court  of  the  United  State*  of 
America  ;  in  The  Frances  (Irvin's  claim):    (8  ('ranch's  Rep.  418) j  and  in  The  San 

Just   hulidiiii  cJ  Callison's  lop.  ->'■''),  and  other  Ci 

[ndeed,  it  was  not  disputed  at  the  Bar  thai  such  is  the  law  of  prize  as  regards 
a  Claimant  in  respect  of  a  lien.  Bui  the  oonverse  of  the  proposition  was  con- 
tended not  to  be  true,  and  that,  although  the  lien  of  a  neutral  on  an  enemy's  ship. 
or  its  freight,  is  not  .sufficient  to  found  a  claim,  yel  the  Lien  of  an  enemy  on  a 
neutral  ship,  or  its  freight,  is  sufficient  to  show  an  interest  in  the  enemy,  of  which 
the  belligerent  Captor  is  entitled  to  avail  himself,  and  to  defeat  the  neutral's  claim  ; 
that  a  lien  on  an  enemy's  ship  which  would  nor  lie  recognized  in  favour  of  a  neutral, 
would  be  recognized  against  a  neutral  for  t lie  purpose  of  condemnation,  if  the  lien 
be  in  favour  of  an  enemy.  Their  Lordships  asked,  and  asked  in  vain,  for  some 
authority  which  went  to  establish  that  distinction.  No  such  authority  was  pro- 
duced, but  their  Lordships  were  referred  again  to  the  Language  of  Lord  Stow  ell. 
in  the  ease  of  The  Seeks  Geschwistern  [4  Rob.  C.  100],  which,  as  has  been  already 
observed,  was  a  question  as  to  the  [137]  right  of  property,  not  of  lien.  Their 
Lordships  have  been  unable  to  find  any  authority  for  the  alleged  distinction,  and, 
on  the  contrary,  they  are  of  opinion  thai  the  cases  of  The  Tobago  [5  Rob.  C.  218], 
and  of  The  Frances  (Irvin's  claim)  [8  Cranch  418],  already  cited,  are  plainly  against 
the  distinction.  In  The  Tobago,  the  Counsel  for  the  Captors  argued:  "  Suppose  a 
bond  of  this  nature  given  upon  a  neutral  ship,  and  to  a  person  now  become  an 
enemy,  could  a  proceeding  of  prize  be  instituted  against  the  neutral  ship,  or  any 
pari  of  it.  as  the  property  of  the  enemy?  Certainly  not."  The  Counsel  for  the 
Claimant  argued,  "With  regard  to  the  case  put,  of  an  enemy's  interest  of  this 
description,  on  a  neutral  ship,  the  distinction  is  obvious,  that  this  interesl  is  a 
thing  accessorial  only  to  the  ship  ;  and  that  it  might  well  consist  with  the  principles 
of  justice,  that  the  accessory  mignl  be  restored  though  the  ship  was  condemned  :  al 
the  same  time  that  it  would  not  be  reasonable  or  just  to  seize  the  ship  itself,  on 
account  of  such  an  accessorial  interest,  which  an  enemy  might  possess  in  it."  Lord 
Stowell,  in  giving  judgment,  says:  "Can  the  Court  recognize  bonds  of  this  kind 
as  titles  of  property,  so  as  to  give  persons  a  righl  to  stand  in  judgment,  and  demand 
restitution  of  such  interests  in  a  Court  of  Prize?  The  total  silence  of  those  who  had 
argued  for  the  Claimant,  as  to  any  precedents  for  this  demand,  strongly  shows  that 
it  has  qo1  been  the  practice  of  the  Court  to  consider  such  bonds  as  property, 
entitled  to  its  protection;  and  I  think  I  may  venture  to  say  that  there  has  been 
no  such  instance.  The  person  advancing  money  on  bonds  id'  this  nature  acquires 
by  that  act  no  property  in  the  vessel;  he  acquires  the  jus  n<]  rem,  but  not  the  jus 
in  re,  until  it  has  been  converted  and  appropriated  [138]  by  the  final  process  of  a 
Court  of  Justice.  The  property  of  the  vessel  continues  in  the  former  proprietor, 
who  has  given  a  righl  of  action  against  it.  bul  nothing  more.  If  there  i-  no  change 
of  property,  there  can  be  no  change  of  national  character."  And  further,  he  -■ 
"The  Captor  has  no  access  whatever  to  the  original  private  understanding  of 
the  parties  in  forming  such  contracts:  and  it  is  therefore  until  that  he  should  lie 
affected  by  them.  His  rights  of  capture  acl  upon  the  properly,  without  regard  to 
secret  liens  possessed  by  third  parties.  In  like  manner  his  rights  operate  on  no 
such  liens  where  the  property  itself  is  protected  from  capture.  Indeed,  it  would  be 
almost  impossible  for  the  Captor  to  discover  such  lien-  in  the  possession  of  the 
enemy,  upon  property  belonging  to  a  neutral :  the  consequence,  therefore,  of  allowing 
generally  the  privilege  here  claimed  would  be,  that  the  Captor  would  be  subject  to 
the  disadvantage  of  having  neutral  liens  sel  up  to  defeat  his  claims  upon  hostile 
property,  whilsl  he  could  never  entitle  himself  to  any  advantage,  from  hostile  I 
upon  neutral  property."  It  is  difficult  to  conceive  stronger  language  than  this  to 
show    that    the  distinction    now   attempted  to  he  -el    up   is   wholly   without    foundation. 

The  observations  of  the  same  learned  Judge  in  The  Marianna  [f>  Rob.  C.  24]  are 
substantially  to  the  same  effect.  Both  these  cases,  it  is  to  be  observed,  were  decided 
subsequently  to  thai  of  Tlu  Seeks  Geschwistem  |  1  Rob.  C.  100].  The  language  of 
the  Court  in  Tht  Frances  (Irvin's  claim),  (.v  Cranch's  Rep.  U9),  is  equally  strong: 
"  In  cases  of  liens  created  by  the  mere  private  contrad  of  individual-,  depending 
upon  the  different  laws  of  different  countries,  the  difficulties  which  an  examination 
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of  such  claims  would  impose  upon  the  Captors,  and  even  [139]  upon  the  Prize 
Courts,  in  deciding  upon  them,  and  the  door  which  such  a  doctrine  would  open  to 
collusion  between  the  enemy  owners  of  the  property,  and  neutral  Claimants,  have 
excluded  such  cases  from  the  consideration  of  those  Courts."  Then,  after  referring 
to  the  cases  of  The  Tobago  [5  Rob.  C.  218]  and  The  Mariarma  [6  Rob.  C.  24],  it  is 
added :  "  From  this  it  appears  that  the  doctrine  of  the  Prize  Courts  upon  this 
subject,  works  against,  as  well  as  in  favour  of  Captors."  Their  Lordships  have 
come  to  the  conclusion  that  the  supposed  distinction  does  not  exist,  and  that  liens, 
whether  in  favour  of  a  neutral  on  an  enemy's  ship,  or  in  favour  of  an  enemy  on  a 
neutral  ship,  are  equally  to  be  disregarded  in  a  Court  of  Prize. 

One  other  argument  was  pressed,  arising  from  the  number  of  vessels  bought  by 
the  Claimant,  and  the  magnitude  of  the  transaction  was  insisted  on ;  and  the  case 
of  The  Rendsborg  (4  Rob.  121)  was  particularly  adverted  to.  That  case  was  such, 
that  Lord  Stowell  held  it  to  amount  to  an  adhering  to  and  assisting  the  enemy, 
and  it  was  of  a  very  peculiar  character.  Their  Lordships  are  unable  to  see  why, 
if  the  transfer  of  one  ship  was  legal,  under  the  circumstances  which  have  here 
occurred,  if  it  had  stood  alone,  such  transfer  should  be  rendered  illegal  because  six 
other  ships  were  purchased,  under  similar  circumstances,  at  the  same  time;  unless, 
indeed,  as  affording  ground  to  believe  that  all  the  purchases  were  fraudulent  and 
collusive. 

In  effect,  the  whole  case  resolves  itself  into  a  question  of  bona  fides;  and  that 
being  once  established,  their  Lordships  feel  obliged  to  come  to  the  conclusion  that 
The  Ariel  was  the  bona  fide  property  of  the  Claimant  alone,  and  that  no  interest 
remained  in  the  [140]  seller  (Eckhoff).  They  must,  therefore,  humbly  advise  Her 
Majesty  that  the  decision  of  the  Court  below  ought  to  be  reversed,  and  the  proceeds 
of  the  ship  restored  to  the  Claimant ;  however,  without  costs  and  damages,  not 
only  because  further  proof  was  ordered  and  gone  into,  but  also  on  account  of  the 
particular  circumstances  of  the  case  (a). 

[Mews'  Dig.  tit.  CONTRACT;  C.  5  Illegal  Contracts  ;  e.  Contrary  to  International 
Law;  tit.  SHIPPING,  A.  VIII.  Sale  and  Transfer,  1.  Contract  for  Sale.  Cited 
in  The  Teutonic,  1871,  L.R.  3  Ad.  and  E.  411  ;  cf.  Brief ontein  Consolidated 
Mines  him.  v.  Janson,  1901,  70  L.J.  K.B.  881.] 


[141]         ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF 

ENGLAND. 

HERMANN  ALEXANDER  SORENSEN,— Appellant;  OUR  SOVEREIGN  LADY 
THE  QUEEN,  and  WILLIAM  TOWNSEND,  Her  Majesty's  Procurator- 
General,  in  Her  office  of  Admiralty, — Respondents  [June  23,*  and  Dec.  11,+ 

1857]. 

(a)  There  were  six  other  vessels  seized,  all  of  them  belonging  to  Sorensen,  junior, 
and  purchased  by  him,  imminente  bello,  namely,  The  Baltica,  JEolus,  Amelie,  John, 
Ceres,  and  Industrie,  and  it  was  arranged  between  the  parties,  to  save  expense,  that 
as  the  cases  were  in  eadem  conditione  and  so  treated  by  the  Court  below,  no  pro- 
ceedings by  way  of  appeal  should  be  taken  in  those  cases  till  The  Ariel  was 
disposed  of.  After  the  delivery  of  the  above  judgment,  the  Crown  Officers  restored 
all  these  vessels,  with  the  exception  of  The  Baltica,  which  they  declined  to  restore, 
as  they  contended,  that  the  facts  were  distinguishable,  the  sale  of  that  ship  having 
taken  place  while  she  was  in  transitu.     See  The  Baltica,  post  [11  Moo.  P.C.],  p.  141. 

*  Present — At  the  first  hearing:  The  Right  Hon.  The  Lord  Justice  Knight 
Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  the  Right  Hon.  The  Lord  Justice  Turner, 
the  Right  Hon.  Sir  John  Dodson,  the  Right  Hon.  Sir  John  Patteson,  and  the  Right 
Hon.  Sir  William  H.  Maule. 

t  Present — At  the  re-hearing :  The  Lord  President  (Earl  Granville),  the  Right 
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The  "  Baltic  a." 

A  neutral  residing  in  an  enemy's  country,  as  Consul  of  a  neutral  State,  and  who 
also  traded  there  as  a  merchant,  is  to  be  regarded  as  an  enemy  [II  Moo. 
P.C.  143]. 

A  Russian  vessel  was  sold,  bona  fide  and  absolutely,  by  an  enemy  to  a  neutral 
wheii  the  war  between  Russia  and  Greal  Britain  was  imminent.  Tin- 
was  at  the  time  of  the  sale  in  the  prosecution  of  a  voyage  from  Libau,  an 
enemy's  port,  to  Copenhagen,  a  oeutral  port,  where  she  arrived  and  was 
taken  | lOSSession  of  \>y  ilie  j >u reliaser.  Held  (reversing  the  sentence  of  the 
Admiralty  Court  of  England),  that  the  sale,  though  in  transitu,  was  valid, 
as  the  transitus  had  ceased  when  the  vessel  had  come  into  possession  of  the 
purchaser,  which  took  place  before  the  seizure  [11  Moo.  P.C.  L50]. 

A  oeutral  while  a  war  is  imminent .  or  even  after  n  has  commenced,  is  at  liberty 
to  purchase  either  goods  or  ships  (no!  being  ships  of  war)  from  either 
belligerent,  and  the  purchase  is  valid  whether  the  subject  of  il  lie  lying  in 
a  neutral  or  an  enemy's  port  [11   Moo.  P.C.    I  151 

This  ship,  under  Danish  colours,  was  seized  by  the  Custom  Souse  officers,  at  the 
port  of  Leith,  on  suspicion  of  being  a  Russian  ship. 

The  vessel,  under  the  Russian  flag,  formerly  belonged  to  Sorensen,  senior,  and 
was  sold  by  him  on  the  17th  of  March,  1854,  immediately  antecedent  to  the  declaration 
of  war  between  Greal  Britain  and  Russia,  [142]  to  the  Appellant,  his  sou.  a  Danish 
subject,  resident  at  Altona,  and  transferred  by  a  regular  lull  of  sale.  Pari  only 
of  thi'  purchase-money  was  paid,  the  remainder  being  agreed  In  lie  paid  by  the 
earnings  of  the  vessel.  .Sorensen,  senior,  was  a  Dane  by  birth,  Rut  had  long  resided 
at  Libau,  us  Danish  Consul,  where  he  t  raded  as  a  merchant.  The  only  dist  inguishing 
feature  in  this  case  from  The  Ariel  (Ante  [11  Moo.  P.C],  p.  119)  was,  that  at  the 
time  of  the  purchase,  Thi  Baltica  was  prosecuting  a  voyage  from  Libau  to  Copen- 
hagen. It  appeared  that  on  her  arrival  in  the  port  of  Copenhagen,  in  the  middle 
of  March,  she  was  delivered  over  to  the  agent  of  the  Appellant,  and  was  admeasured 
by  the  Danish  Custom  House  officers  there,  and  branded  as  Danish  property.  Her 
Hag  was  also  there  changed  for  the  Danish  Mag,  and  a  Danish  master  and  crew 
engaged  to  navigate  her.  She  sailed  from  Copenhagen  with  a  cargo  of  linseed 
on  the  21s1  of  May,  1854,  and  arrived  at  Leith,  in  Scotland,  her  port  of  destination, 
on  the  29th  of  that  month,  and  was  seized  on  the  31st,  by  the  Custom  House 
aut  horities  as  prize. 

Proceedings  consequent  upon    her  seizure   were   commenced    againsl    the   vi 
in  the  High  Court  of  Admiralty  of  England,  when  the  Appellant   put   in  a  claim  as 
owner  of  the  ship  and  freight. 

The  Judge  of  the  Court  of  Admiralty  (The  Right  Hon.  Dr.  Lushington),  by  bis 
interlocutory  [143]  decree,  dated  the  6th  of  August,  1855  (see  case  reported,  nom. 
Tin  Baltica,  1  Spink's  Prize  Cases,  p.  264),  condemned  the  ship,  upon  the  ground 
that  from  the  fact  of  the  seller  being  Consul  of  a  neutral  State  and  also  a  merchant 
trading  in  the  enemy's  country,  he  was  to  In'  regarded  as  an  enemy  :  moreover,  that 
the  transfer  was  fraudulent,  and  collusive,  and  intended  to  defeat  the  just  bel- 
ligerent rights  of  Greal  Britain,  and  also  that  the  vendor  had  retained  an  interest 
in  the  ship,  part  of  the  purchase-money  having  been  agreed  to  lie  paid  by  the 
earnings  of  the  vessel.      The  appeal  was  from  this  decree. 

The  Appellant  insisted  upon  the  bona  fides  of  the  purchase  and  the  national 
character  of  the  purchaser,  which  had  already  been  estaRlished  in  The  Ariel,  and 
Submitted  that  that  ease  was  not  distinguishable,  in  principle,  from  the  present 
appeal. 

On  behalf  of  the  Crown  it  was  submitted  that  the  sale  was  invalid,  having  bet  u 
made  when  the  vessel  was  in  (runs////. 

Theii   Lordships  called  upon  the  Crown  to  distinguish  this  case  from  The  A 

Hon.  The  Ronl  Justice  Knight  Bruce,  the  Right  Hon.  T.  Pemberton  Leigh,  the  Lord 
Chief  Baron  of  the  Exchequer  (the  Right  lion.  Sir  Frederick  Pollock),  the  Right 
lion.  Sir  Edward  Ryan,  the  Right  Hon.  Sir  John  Patteson,  the  Right  Bon.  sir 
John   Dodson,  and  the  Right  Hon.  Sir  William  H.  Maule. 
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The  Queen's  Advocate  (Sir  John  Harding),  The  Admiralty  Advocate  (Dr.  Philli- 
more),  and  Mr.  Atherton,  Q.C.,  for  the  Crown,  cited  The  Danckebaar  Africaan  (1 
Rob.  107),  The  Vrouw  Margaretha  (1  Rob.  336),  The  Jan  Frederick  (5  Rob.  128). 

Dr.  Addanis  and  Dr.  Twiss,  for  the  Appellant. 

Their  Lordships  afterwards  directed  the  case  to  be  re-argued  (Dec.  11,  1857). 

[144]  The  Admiralty  Advocate  argued  the  case  for  the  Crown,  and  Dr.  Addanis. 
for  the  Appellant. 

The  arguments  are  fully  noticed  in  the  judgment,  which  was  delivered  by 

The  Right  Hon.  T.  Pemberton  Leigh  (Feb.  2,  1858). — The  Baltica  was  one  of 
several  Russian  ships  which,  in  the  month  of  March.  1854,  shortly  before  the 
breaking  out  of  the  war  between  Russia  and  Great  Britain,  were  sold  by  Sorensen, 
senior,  a  merchant  domiciled  in  Russia,  to  his  son,  Sorensen,  junior,  a  merchant 
domiciled  in  Denmark.  These  vessels  having  been  condemned  in  the  Court  of 
Admiralty  in  England,  appeals  were  brought  against  those  sentences;  and  in  the 
case  of  The  Ariel  (ante  [11  Moo.  P.C.],  p.  119),  which  was  selected  for  the  purpose  of 
deciding  the  general  question,  it  was  held  by  their  Lordships  that  the  sale  was 
bona  fide ;  that  the  property  was  entirely  divested  from  the  vendor,  and  vested  in 
the  vendee,  before  the  seizure;  that  the  transfer  was  complete,  and  was  not  a  fraud 
upon  any  just  right  of  the  belligerents,  and  they,  therefore,  ordered  restitution 
of  the  vessel. 

In  conformity  with  this  decision,  the  Crown  Officers  very  properly  restored 
such  of  the  vessels  as  appeared  to  them  to  stand  in  the  same  situation  with  The 
Ariel,  but  they  declined  to  restore  The  Baltica,  considering  the  case  of  that  vessel 
to  be  distinguishable  from  the  rest,  on  the  ground,  that  the  sale  of  the  ship  had 
taken  place  while  she  was  engaged  in  the  prosecution  of  a  voyage,  or,  as  it  is 
technically  termed,  while  she  was  in  transitu. 

[145]  In  order  to  determine  the  validity  of  this  distinction  in  the  circumstances 
of  this  case,  the  present  appeal  has  been  brought. 

The  general  rule  is  open  to  no  doubt.  A  neutral  while  a  war  is  imminent,  or 
after  it  has  commenced,  is  at  liberty  to  purchase  either  goods  or  ships  (not  being 
ships  of  war)  from  either  belligerent,  and  the  purchase  is  valid,  whether  the  subject 
of  it  be  lying  in  a  neutral  port  or  in  an  enemy's  port.  During  a  time  of  peace, 
without  prospect  of  war,  any  transfer  which  is  sufficient  to  transfer  the  property 
between  the  vendor  and  the  vendee,  is  good  also  against  a  Captor,  if  war  afterwards 
unexpectedly  break  out.  But,  in  case  of  war,  either  actual  or  imminent,  this  rule 
is  subject  to  qualification,  and  it  is  settled  that  in  such  case  a  mere  transfer  by  docu- 
ments which  would  be  sufficient  to  bind  the  parties,  is  not  sufficient  to  change  the 
property  as  against  Captors,  as  long  as  the  ship  or  goods  remain  in  transitu. 

With  respect  to  these  principles,  their  Lordships  are  not  aware  that  it  is  possible 
to  raise  any  controversy;  they  are  the  familiar  rules  of  the  English  Prize  Courts, 
established  by  all  the  authorities,  and  are  collected  and  stated,  principally  from  the 
decisions  of  Lord  Stowell,  by  Mr.  Justice  Story,  in  his  "  Notes  on  the  Principles  and 
Practice  of  Prize  Courts,"  a  work  which  has  been  selected  by  the  British  Government 
for  the  use  of  its  naval  officers,  as  the  best  code  of  instruction  in  the  Prize  Law. 
The  passages  referred  to,  are  to  be  found  in  pp.  63,  64,  of  that  work. 

The  only  question  of  law  which  can  be  raised  in  this  case,  is  not  whether  a  trans- 
fer of  a  ship  or  goods  in  transitu,  is  ineffectual  to  change  the  property,  as  long  as 
the  state  of  transitus  lasts ;  but  how  long  that  [146]  state  continues,  and  when,  and 
by  what  means,  it  is  terminated. 

In  order  to  determine  the  question,  it  is  necessary  to  consider  upon  what  prin- 
ciple the  rule  rests,  and  why  it  is  that  a  sale  which  would  be  perfectly  good  if  made 
while  the  property  was  in  a  neutral  port,  or  while  it  was  in  an  enemy's  port,  is 
ineffectual  if  made  while  the  ship  is  on  her  voyage  from  one  port  to  the  other.  There 
seem  to  be  but  two  possible  grounds  of  distinction.  The  one  is,  that  while  the  ship 
is  on  the  seas,  the  title  of  the  vendee  cannot  be  completed  by  actual  delivery  of  the 
vessel  or  goods  ;  the  other  is,  that  the  ship  and  goods  having  incurred  the  risk  of 
capture  by  putting  to  sea,  shall  not  be  permitted  to  defeat  the  inchoate  right  of 
capture  by  the  belligerent  Powers,  until  the  voyage  is  at  an  end. 

The  former,  however,  appears  to  be  the  true  ground  on  which  the  rule  rests. 
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Such  transactions  during  war.  or  in  contemplation  of  war,  are  so  likely  to  be  merely 
colourable,  to  be  set  up  for  the  purpose  of  misleading,  or  defrauding  Captors,  the 
difficulty  of  detecting  such  frauds,  if  mere  paper  transfers  are  held  sufficient 
so  great,  that  the  Courts  have  laid  down  as  a  general  rule,  thai  such  transfers,  with- 
out actual  delivery,  shall  lie  insufficient  ;  thai  in  order  to  defeal  the  Captors,  the 
possession,  as  well  as  the  property,  musi  be  changed  before  the  seizure.  It  is  true 
that,  in  one  sense,  the  Bhip  and  goods  may  be  said  to  be  in  transitu  till  they  have 
reached  their  original  porl  of  destination  :  but  their  Lordships  have  found  oo  case 
where  the  transfer  was  held  to  be  inoperative  after  the  actual  delivery  of  the  property 
to  the  owner.  Thai  the  transitus  ceases,  when  the  property  has  come  into  the  actual 
possession  of  the  transferee,  is  a  [147]  doctrine  perfectly  consistenl  with  the  derisions 
in  Tin  Danckebaar  Africaan  (1  bob.  L07),  and  in  The  NegotiU  en  Zeevaari  [Lords, 
July  18,  1782],  on  the  authority  of  which  the  former  case  was  decided. 

The  Danckebaar  Africaan  [I  bob.  C.  lu7|  had  sailed  on  a  voyage  from  Batavia 
to  Holland,  which  country,  when  the  voyage  commenced,  was  at  war  with  Great 
Britain,  and  continued  so  till  after  the  capture  and  adjudication.      The  ship  and 

g Is  were  seized  on  their  voyage  by  British  cruisers,  and  brought  to  the  Cape  of 

Good  Hope.  They  were  there  claimed  by  merchants  residenl  at  the  Cape,  who  re- 
represented  themBelves  to  be  the  owners,  and  who  insisted,  as  the  fact  was.  thai 
before  the  capture,  the  Cape  (previously  a  Dutch  possession)  had  capitulated  to  the 
British  forces  under  a  treaty  which  secured  to  the  capitulants  their  rights  of  pro- 
perty. It  was  contended,  therefore,  that  they  were  entitled  to  restitution,  on  the 
ground  that,  at  the  time  of  the  capture,  their  character  of  enemies  had  ceased,  and 
been  changed  into  that  of  friends. 

Lord  Stowell  held,  that  he  was  bound  by  the  authority  id'  The  Negotie  en  Zr>  vaart 
[Lords,  July  IS,  1782],  to  condemn  the  ship  and  goods  which  had  been  seized  before 
they  had  reached  the  hands  of  the  owners;  relying  on  a  dictum  of  Lord  Camden, 
"that  the  ship,  as  Dutch,  could  not  change  her  character  in  transitu,"  but  he  in- 
timated that  his  opinion  might  have  been  different  if  the  ship  had  come,  before 
capture,  into  the  actual  possession  of  the  owners.  His  language  is,  "If  the  v< 
had  arrived  at  the  Cape,  I  will  not  say  that,  coming  actually  into  the  hands  of  the 
capitulants,  she  might  not  have  been  protected  as  property  in  possession,  but  bei 
taken  possession  of  before  she  arrived  [148]  there  as  Dutch  property,  I  am  bound 
by  the  decisions  of  the  Lords,  and  I  think  myself  obliged  to  say  that  her  character 
could  not  be  changed  in  transitu,  and  that  she  must  be  condemned  as  Dutch  pro- 
perty." 

It  will  be  observed  that  in  this  case,  if  the  ship  had  reached  the  Cape  I" 
capture,  and  come  into  the  possession  of  the  owners,  such  possession  would  have  been 
taken  before  the  termination  of  her  regular  voyage;  for  her  destination  was  to 
Holland;  and  this  circumstance  is  adverted  to  by  Lord  Stowell,  who  in  answer  to 
the  argument  that  the  ship  was  coming  to  the  Cape,  and  into  the  possession  of  the 
true  owners,  observes,  "There  is  no  decided  proof  that  this  ship  was  coming  to  th< 
Cape,  and  if  so  she  is  still  to  be  considered  as  taken  merely  in  transitu  towards 
Holland,  where  the  voyage  was  clearly  to  have  ended  ;  and  in  what  character  ?  As 
a  Dutch  Bhip  in  a  Dutch  port." 

Yet,  even  under  these  circumstances,  he  was  not  prepared  to  condemn  the  ship 
if  she  had  actually  come  into  the  hands  of  the  owners. 

In  the  case  of  The  Vrow  Margaretha  (1  Rob.  338),  it  is  distinctly  stated  by  bold 
Stowell  that  the  transitus  ceases  by  the  actual  delivery  of  the  property.  After 
stating  that,  by  the  usage  of  merchants,  a  transfer  of  property  in  transitu  may  be 
made  by  the  execution  of  proper  documents,  he  proceeds: — "  When  war  intervenes, 
another  rule  is  set  up  by  Courts  of  Admiralty,  which  interferes  with  the  ordinary 
practice.  In  a  state  of  war,  existing  or  imminent,  it  is  held  that  the  properly  shall 
lie  deemed  to  continue  as  it  was  at  the  time  of  shipment  till  the  actual  delivery; 
this  arises  out  of  the  state  of  war,  which  gives  a  belligerent  a  right  to  stop  the  goods 
of  his  enemy."  He  then  [149]  assigns  the  reason  for  the  rule,  namely,  that  if  it 
were  otherwise,  "  all  goods  shipped  in  an  enemy's  country  would  be  protected  by 
transfers  which  it  would  be  impossible  to  detect  ;  "  and  adds,  "  It  is  on  that  principle 
held,  I  believe,  as  a  <_reneral  rule,  that  property  cannot  be  converted  in  transitu, 
and  in  that  sense  I  recognize  it  as  the  rule  of  this  Court." 
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In  the  manual  already  referred  to  [Notes  on  the  Principles  and  Practice  of  Prize 
Courts],  Mr.  Justice  Story,  at  p.  64,  lays  down  the  rule  to  the  same  effect  in  these 
words:—"  The  same  distinction  is  applied  to  purchases  made  by  neutrals  of  pro- 
perty in  transitu;  if  purchased  during  a  state  of  war,  existing  or  imminent,  and 
impending  danger  of  war,  the  contract  is  held  invalid,  and  the  property  is  deemed 
to  continue  as  it  was  at  the  time  of  shipment  until  the  actual  delivery." 

Applying  these  rules  to  the  facts  of  this  case,  their  Lordships  can  have  no  doubt 
as  to  the  result. 

The  Baltica  sailed  from  Libau,  on  some  day  before  the  17th  of  March,  1854  (n.s.), 
with  a  cargo  of  linseed,  bound  for  Leith.  On  the  17th  of  March,  she  was  transferred 
by  bill  of  sale  (as  far  as,  under  the  circumstances,  such  transfer  could  be  effectual) 
to  Sorensen,  junior.  She  was  described  as  then  on  a  voyage  from  Libau  to  Copen- 
hagen. Probably  she  was  intended  to  call  at  Copenhagen  in  the  prosecution  of 
her  voyage  to  Leith.  There  does  not  seem  to  have  been  any  motive  for  misrepresent- 
ing her  voyage,  for  her  ultimate  destination  was  an  English  port.  She  arrived  at 
Copenhagen  before  the  end  of  March,  and  possession  of  her  was  then  taken  by 
Sorensen,  junior,  the  purchaser.  He  had  her  registered  as  a  Danish  ship,  and  she 
was  marked  as  such  by  the  proper  Danish  authorities.  He  detained  the  ship  at 
Copen-[150]-hagen  till  the  middle  of  May.  He  changed  the  captain  and  the  crew 
and  the  flag,  and  transferred  the  command  to  a  Danish  master  ;  and  under  a  Danish 
commander  and  with  a  Danish  crew,  and  under  the  Danish  flag,  the  vessel  sailed 
from  Copenhagen  for  Leith,  on  the  21st  of  May. 

There  can  be  no  manner  of  doubt,  therefore,  that  at  this  time  the  ship  had  come 
fully  into  the  possession  of  the  purchaser,  and  thereupon,  according  to  the  principles 
already  referred  to,  the  transitus,  in  the  sense  in  which  for  this  purpose  the  word 
is  used,  had  ceased. 

But,  if  it  could  be  held  that  the  transitu*  continued  till  the  arrival  of  the  ship 
at  Leith,  the  result  in  this  case  would  be  the  same,  for  the  ship  actually  arrived  in 
Leith  Roads  on  the  29th  of  May.  On  the  31st  of  May,  she  was  towed  into  MorisonV 
Haven  in  that  port,  where  her  cargo  was  discharged,  which,  it  seems,  has  since  been 
given  up  to  the  consignee  with  the  consent  of  the  Custom  House  officers. 

A  seizure,  however,  was  made  of  the  ship,  on  what  particular  day  does  not  very 
distinctly  appear ;  but  clearly  after  she  had  arrived  at  her  port  of  destination. 

No  distinction,  therefore,  can  be  made  between  The  Baltic  a  and  the  other  ships 
which  have  already  been  restored.  Their  Lordships  will  report  to  Her  Majesty 
their  opinion,  that  the  same  order  should  be  made  in  this  case  as  was  made  in  Tht 
Ariel;  an  order  for  restitution,  but  without  damages,  or  costs  either  in  the  Court 
below  or  in  the  Court  of  appeal. 

[Mews'  Dig.  tit.  CONTRACT,  c.  5,  Illegal  Contracts,  e.  Contrary  to  International 
Law;  tit.  INTERNATIONAL  LAW,  IV.  Persons,  a.  Alienage,  1.  General  Prin- 
ciples.    Cf.  The  Venus,  1814,  8  Cranch,  280.1 


[151]       ON  APPEAL  FROM  THE   SUPREME  COURT  AT  CALCUTTA. 

PETER  CLARKSON  REED,— Appellant;  SREEMUTTY  GOURMONEY 
DABEE, — Respondent*  [May  9,  1857]. 

Recognizance  entered  into  to  abide  the  determination  of  an  appeal  vacated  upon 
petition  of  the  Appellant,  upon  the  abandonment  of  the  appeal. 

In  this  case,  leave  to  appeal  had  been  granted  by  the  Judicial  Committee  upon 
terms  of  lodging  in  the  Council  Office  a  certificate  of  recognizance,  under  a  penalty 
of  £500,  before  one  of  the  Barons  of  the  Exchequer,  conditioned  upon  the  deter- 

*  Present:  The  Right  Hon.  Lord  WensleydaleTtheltTgfatTH™^ 
the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  John  Dodson 

652  " 


RANEE   II.    DEB1AH    V.    RAJAB    PRAN   KISHEN  SING  ''  1855  j       XI  MOORE,  162 

mination  of  the  appeal.  These  terms  were  complied  with:  bul  the  parties  having 
compromised,  the  appeal  was  not  further  prosecuted.  The  Appellanl  now  pre- 
sented a  petition,  praying  that  the  Order  granting  leave  to  appeal  be  dismissed, 
and  t  he  recognizance  \  acated. 

Mr.  Elderton,  in  support  of  the  petition.-  Their  Lordships  rescinded  the  Ordei 
granting  Leave  to  appeal,  and  discharged  the  recognizance  entered  into  on  behalf 
of  the  Appellant.  The  Appellanl  to  apply  upon  a  certificate  from  the  Council  Office 
tn  the  Court  of  Exchequer  to  vacate  the  recognizance. 


[152]  ON  APPEAL   FROM   THE  SUDDEB   DEWANNT  ADAWLUT,   BENGAL. 

RANEE   BURROSOONDREE   DEBIAH,     Appellant;   RAJAH    PRAN 
KISHEN  SING,— Respondent  *  [May  9,  1857]. 

In  circumstances  showing  conflicting  and  opposite  decisions  by  the  Sudder  Courl 
upon  the  same  question  at  issue,  between  the  same  parties,  an  appeal  treated 
under  the  Statute,  8th  and  (.itli  Yirt..  c.  30,  sec.  2,  as  abandoned  for  non- 
prosecution,  was  restored  upon  terms  of  paying  costs  and  undertaking  to 
lodge  cases  forthwith,  and  to  lodge  security  or  a  Bond  in  England,  to  tin-' 
amount  of  £500. 

Where  an  appeal  has  been  treated  as  abandoned  by  Statute,  8th  and  Dili  Vict., 
c.  30,  sec.  2,  their  Lordships  have  qo  power  to  grant  leave  to  institute  a  new 
appeal:  only  a  discretion  to  allovi  the  original  appeal  to  be  restored. 

This  was  a  petition  to  restore,  or,  in  the  alternative,  to  admit  a  fresh  appeal, 
which  had  been  treated  as  abandoned,  under  Statute,  8th  and  9th  Vict.,  c.  30,  sec.  2, 
for  QOn-prosecution  within  two  years.  The  petition  stated  thai  leave  to  appeal  to 
England  had  been  granted  by  the  Sudder  Court  on  the  18th  of  January.  1848,  and 
that  the  transcript  of  the  proceedings  arrived  and  was  registered  al  the  Council 
Office  on  the  7th  of  November,  1850.  That  an  agenl  had  been  appointed  in  England 
in  the  month  of  May,  1852,  and  that  the  agent  attended  at  the  Council  Office  on  the 
24th  of  thai  month,  with  n  view  ot'  proceeding  with  the  appeal,  and  was  informed 
thai  the  Respondeni  had  appointed  agents  in  this  country  <>n  his  behalf,  and  thai 
he  immediately  put  himself  in  communication  with  them  to  'pun  with  him  in 
paying  half  the  expense  of  printing,  when  the  Respondent's  [153]  agents  informed 
him  that  they  had  no  remittances  from  India  to  enable  them  to  do  so,  but  promised 
•  in  when  they  received  sufficienl  remittances.  Thai  the  Appellant's  agenl  in 
consequence  delayed  taking  a  copy  of  the  transcript  proceedings  till  the  3rd  <>f 
February,  1853.  That  the  Sudder  Dewanny  Adawlul  of  Bengal,  on  the  12th  of 
May,  1856,  in  another  suit  in  which  the  uestion  was  raised  between  the  - 

parties,  had  held,  regarding  the  family  usage  as  to  the  division  of  the  Raj  in 
dispute,  directly  in  opposition  to  their  decree  made  in  the  suil  now  appealed.  That 
on  learning  the  resull  of  this  decision,  the  Appellant's  agent  pre  pa  red  the  t  ran  script 
for  printing  in  the  month  of  January,  1857,  when  he  became  aware  for  the  firsl 
time,  thai  on  the  24th  of  December  previously,  tin'  appeal  had  been  treated  as  aban- 
doned under  the  provisions  of  the  Statute,  8th  and  9th  Vict.,  c.  30,  sec.  2.  That  the 
Appellanl  was  desirous  of  prosecuting  the  appeal  and  bringing  the  same  to  a  hi 
ing,  and  that  the  delay  was  caused  by  DO  wilful  intention  :  and  the  Petitioner  prayed 
thai  the  appeal  tnighl  be  restored,  or  that  special  Leave  to  appeal  againsl  the  judg- 
ment of  the  Sudder  Dewanny  Adawlul  might  lie  allowed  to  the  Appellant. 

Mr.  Wigram,  Q.C.,  in  support  of  the  petition,  asked  for  an  order  for  special 
leave  to  appeal. — [The  Right  Hon.  Dr.  Lushington:  I  very  much  doubt  if  the  appeal 
is  not  lost,  under  the  Statute.  8th  and  9th  Vict.,  c.  30,  sec.  •_'.  or  that  it  can  have  been 
intended  thai  their  Lordships  should  have  power  to  grant  leave  to  institute  a  new 

*  Present:  The  Right  Hon.  Lord  Wensleydale,  the  Right  Hon.  Dr.  Lushington, 
the  Right  Hon.  Sir  Edward  Ryan,  and  the  Righl  Hon.  Sir  John  Dodson. 
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appeal.  It  is  a  question  of  great  difficulty.  The  real  question  is  one  of  restoration, 
not  of  granting  leave  to  appeal.] — The  object  of  that  [154]  Statute  was  to  remedy 
the  mischief  which  existed  of  allowing  appeals  to  stand  over  for  an  indefinite  time. 
It  is  an  inherent  right  in  the  Crown  to  permit  appeals  at  any  time. — [The  Right  Hon. 
Lord  Wensleydale:  The  Statute  meant  that  the  appeal  should  be  finally  put  an  end 
to,  not  thai  there  should  be  a  fresh  power  to  appeal.] 

Mr.  Leith  opposed,  submitting  that  conditions  ought  to  be  imposed,  if  the  appli- 
cation was  granted,  for  the  due  prosecution  of  the  appeal. 

The  Right  Hon.  Dr.  Lushington. — Their  Lordships,  under  the  very  peculiar 
circumstances  of  this  case,  are  inclined  to  allow  leave  to  be  given  for  the  purpose  of 
prosecuting  this  appeal.  But  their  Lordships  wish  it  to  be  distinctly  understood, 
that  it  is  the  very  peculiar  facts  attending  this  case  which  induce  their  Lordships 
to  come  to  this  conclusion.  It  appears  upon  the  petition  of  the  Appellant,  that  there 
have  been  two  opposite  decisions  in  India,  upon  what  it  seems  must  be  considered 
substantially  the  same  question ;  and  it  might  be  productive  of  very  great  incon- 
venience, and  would  certainly  not  be  very  creditable  to  the  law  as  administered  in 
India,  if  such  two  conflicting  decisions  were  allowed  to  stand.  Their  Lordships 
greatly  lament  the  delay  which  has  taken  place  upon  the  present  occasion,  and 
certainly,  in  many  respects,  it  appears  to  be  utterly  unjustifiable;  but,  for  the 
reasons  I  have  stated,  their  Lordships  are  inclined  to  adopt  the  course  of  allowing 
the  appeal  to  be  restored.  It  must,  however,  be  understood  that  the  costs  of  this 
application  must  [155]  be  paid  by  the  Appellant,  and  security  given  here  to  the 
amount  of  £500,  or  a  Bond  in  such  terms  as  their  Lordships  shall  think  fit  to  pre- 
scribe, and  the  Appellant  must  also  print  and  lodge  his  case  without  delay. 

Mr.  Wigram. — Will  the  Court  allow  a  re-deposit  in  India,  or  if  it  should  be 
found  that  the  deposit  remains  in  Court  in  India,  will  fresh  security  be  required 
here? 

Dr.  Lushington. — Security  must  be  entered  into  here  for  £500,  or  a  Bond  to 
secure  that  amount. 

[Mews'  Dig.  tit.  COLONY ;  III.  Appeals  to  Privy  Council  ;  6.  Practice;  d.  Restoring. 
See  now  0.  in  C.  of  26th  June,  1873  (Stat.  R.  and  O.  Rev.  iv.  318).  As  to  special 
leave  to  appeal  in  civil  cases  generally,  see  note  to  Retemeyer  v.  Obermulhr, 
1837,  2  Moo.  P.C.  at  p.  125.] 


ON  APPEAL  FROM  THE  VICE-ADMIRALTY  COURT  AT  ST.  HELENA. 

CHARLES  PHILLIPPE  HOCQUARD,— Appellant;    Messrs.  PINTO,  PEREZ  and 
CO.,  and  JOSE  MARIA  PEREZ,  for  FRANCISCO  ANTONIO  FLORES,— 

Interveners;    Our  Sovereign  Lady  the  QUEEN,  and  JOHN  MACDOWALL 
SKENE,— Respondents  *  [Dec.  1,  2,  3,  and  8,  1857]. 

The  "  Newport." 

It  is  necessary,  to  justify  a  condemnation,  imposing  forfeiture  and  penalties  for 
a  breach  of  the  Slave  Trade  Act,  5  Geo.  IV.,  c.  113,  that  it  be  shown,  as  regards 
the  ship,  that  she  was  employed  in  contravention  of  the  object  of  that  Act 
of  Parliament,  and  that  she  was  so  employed  with  the  knowledge  of  the  owner, 
and,  as  to  the  shippers,  that  the  goods  had  been  shipped  by  them  wilfully 
and  knowingly  for  the  purpose  of  being  employed  in  the  Slave  trade  [11  Moo. 

1  *\j.    1  DO    . 

A  ship,  belonging Jx)  owners  in  Jersey,  was  chartered  by  P.  and  Co.,  merchants 

.u  I)**?8 '? :  The  Right  H°n-  Dr'  Lusliington,  the  Right  Hon  T  pemberton  Leigh, 
the  Right  Hon.  The  Lord  Justice  Knight  Bruce,  and  the  Right  Hon.  The  Lord  Justice 
lurner. 
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of  London,  to  carry  a  cargo  of  goods  on  account  of  F.,  a  Brazilian  subject, 
for  a  voyage  to  the  Weal  Coasi  of  Africa,  oul  and  home,  The  vessel  was 
passed  and  cleared  by  the  Custom  House  officers  at  London,  but  was  seized 
near  Ambriz,  her  outward  port  of  destination,  for  being  illegally  engaged  in 
the  Slave  trade,  and  condemned  by  the  Vice-Admiralty  Courl  at  St.  Helena, 
by  reason  of  having  on  board  packs  and  other  articles  used  in  carrying  on 
the  Slave  trade,  without  having  a  certificate  from  the  Custom  Huns.-  authori 
tits  that  smh  articles  were  to  be  used  only  in  lawful  commerce  ;  as  well,  also, 
that  V.,  on  whose  account  the  goods  were  shipped,  was,  as  it  was  alleged,  a 
notorious  Slave  dealer.  The  Court  also  condemned  P.  and  Co.,  the  shippers, 
in  penalties,  amounting  to  double  the  value  of  the  goods. 

Such  sentence  reversed  upon  appeal,  on  the  ground,  that  there  was  no  sufficient 
proof  of  any  guilty  knowledge  on  the  part  of  the  owners  of  the  ship,  or 
shippers  of  the  cargo,  and  restitution  decret  d  with,  as  to  the  owners  of  the 
ship,  costs  and  damages  :  and,  as  to  the  shippers  of  the  cargo,  costs  [11  Moo. 
P.C.  186,  187]. 

The  Regulations  contained  in  the  Order  in  Council  of  the  25th  of  June,  1851, 
issued  pursuant  to  the  Act,  2nd  Will.  IV.,  c.  51,  provide  that  if  the  owners 
and  others  liable  to  penalties  under  the  Act,  5th  Ceo.  IV.,  c.  I  13,  are  known. 
they  should  be  cited  by  name  in  the  monition,  and  be  personally  served.  If 
it  appears  that  the  parties  are  bona  fide  ignoranl  of  the  proceedings  taken, 
it  is  the  duty  of  the  Judge,  upon  that  fact  being  known,  to  suspend  judgment 
[11  Mo...  P.C.  175,  176]. 

If  the  monition  cites  all  persons  in  general,  without  describing  any  person  in 
particular,  no  penalties  under  the  Act,  5th  Geo.  IV.,  c.  113,  can  be  pronounced 
for  [11  Moo.  P.C.  176]. 

The  shippers  of  the  cargo  and  a  party  claiming  the  cargo  not  cited  in  the  moni- 
tion admitted  by  the  appellate  Court  to  intervene  in  the  appeal  promoted  by 
the  owners  of  the  vessel  againsl  the  sentence  of  condemnation  [11  Moo.  P.C. 
160]. 

A  special  libel  of  appeal  and  an  allegation  by  the  Appellants  and  responsive  alle- 
gation by  the  Ciown.  pleading  new  matters,  admitted  by  the  Courl  of  appeal, 
and  fresh  evidence  taken  thereon  [11  Moo.  P.C.  15'.),  160]. 

This  was  an  appeal  from  a  sentence  of  the  Vice-Admiralty  Court  of  St.  Helena, 
by  which  the  British  [156]  Brigantine  Newport,  of  Jersey,  was  condemned  for  hav- 
ing been,  at  the  time  of  .seizure,  engaged  in  the  Slave  trade,  contrary  to  the  provi- 
sions of  the  Act  5th  Ceo.  IV.,  c.  113.  and  by  which  decree,  also.  Messrs.  Pinto,  Perez 
and  Co.,  merchants  of  London,  the  shippers  of  the  cargo  on  board  The  Newport  at 
the  time  of  seizure,  were  condemned  in  the  penalties  to  the  amount  of  £12,915 
17s.  (id.,  being  double  the  value  of  the  cargo. 

The  appeal  was  originally  promoted  by  Charles  [157]  Phillippe  Hocquard  of 
J(  is  y  (the  Claimant  in  the  Court  below),  the  Master  of  the  ship  Newport,  on  hehalf 
of  the  owners  of  the  vessel  againsl  Ber  Majesty  the  Queen,  and  John  Macdowall 
Skene,  the  Commander,  and  the  officers  and  crew  of  Her  Majesty's  ship  Philomel, 
the  seizors  of  The  Newport  and  her  cargo. 

The  Newport,  owned  by  Messrs.  Le  Sueur,  of  Jersey,  was  cleared  out  and  - 
from  the  porl  of  London  on  the  8th  of  June,  1854,  bound  for  Ambriz,  on  the  Wesl 
Coast  of  Africa,  and  thence  if  required  to  Luanda,  on  the  same  coast,  laden  with  a 

eral  cargo j  and  consigned   to   Francisco   Antonio    Floras,   a    Brazilian   subject, 
who  resided  at  Loanda,  a    Portuguese  settlement    aboul    sixty  miles  from   Ambriz 
Previous  to  her  being  despatched  on   her  voyage,  and   some  time   in   April,    I 
Messrs.  Pinto,  Perez  and  Co.,  by  the  instructions  of  Garrido,  the  attorney  of  Floren, 
through  the  agency  of  Messrs.  Banner,  shipbrokers,  chartered  The  Newport  to  carry 

a   cargo   of  lawful   g Is   id   Ambriz  or    Loanda.   and   to    re-load,   at    either  or   both   of 

such    places,    a    homeward   cargo   of   African    produce,   with    which   she    was    to    return 
to  London  direct.      A  Bond  (see  Statutes.  6th  and  7th  Will.  IV..  c.  6,  8.  11  )   and  16th 
and  17th  Vict.,  c.  107)  was  given  as  required  by  the  Custom  House  regulations,  for 
certain    arms,  and   the  manifest    of  the  cargo  duly   authenticated   by  the   Portug 
Consul  in  London. 
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On  the  21st  of  September,  1854,  The  Newport,  in  the  prosecution  of  her  outward 
voyage,  arrived  within  about  twelve  miles  of  Ambriz,  and,  before  any  communication 
had  taken  place  between  the  vessel  and  Flores,  or  his  agent,  was  seized  by  Her  Majesty's 
[158]  ship  l'h Homely  for  being  engaged  in  the  Slave  trade,  and  after  touching  at 
Loanda  was  carried  with  her  cargo  into  St.  Helena,  in  the  Vice-Admiralty  Court  of 
which  Island  a  cause  of  forfeiture  against  ship  and  cargo  was  instituted  by  the 
Captors. 

On  the  16th  of  October,  1854,  an  affidavit  was  filed  in  that  Court  by  the  Second 
Lieutenant,  De  Robeck,  of  The  Philomel,  setting  forth  that  the  articles  found  on 
board  were  for  the  purpose  of  the  Slave  trade;  and  on  the  19th  of  the  same  month, 
a  monition  issued  against  Charles  Phillippe  Hocquard,  the  master,  and  Francis 
Le  Sueur  and  Philip  Le  Sueur,  the  owners  of  the  ship  in  special,  and  all  persons  in 
general,  having  an  interest  in  the  ship,  or  her  cargo,  which  was  served  upon  the 
master.  On  the  26th  of  October,  1854,  the  master  appeared  and  put  in  a  claim  for 
ship  and  cargo,  and  also  claimed  costs  and  damages  by  reason  of  their  detention, 
on  behalf  of  himself  and  of  Messrs.  Le  Sueur,  of  Jersey,  the  owners  of  the  ship,  and 
of  Messrs.  Pinto,  Perez  and  Co.,  of  London,  whom  he  then  erroneously  supposed  and 
described  to  be  the  legal  owners,  as  well  as  the  shippers,  of  the  cargo.  This  error 
on  the  part  of  the  master,  it  appeared,  arose  from  ignorance  of  the  circumstances, 
and  from  the  fact  that  from  the  time  of  the  seizure  until  after  this  claim  was  given, 
the  ship's  papers  were  exclusively  in  the  hands  of  the  Captors. 

No  subsequent  monition  issued  against  Messrs.  Pinto,  Perez  and  Co.,  nor  against 
Flores.  Another  affidavit  was  filed  by  Lieutenant  De  Robeck,  alleging  the  notoriety 
of  Flores,  the  owner  of  the  cargo,  being  a  Slave  dealer.  On  the  20th  of  November, 
before  tidings  of  the  seizure  of  the  vessel  had  reached  this  country,  the  vessel  was 
by  a  sentence  of  the  Vice-[159]-Admiralty  Judge  declared  forfeited,  for  being  en- 
gaged in  the  Slave  trade,  and  Messrs.  Pinto,  Perez  and  Co.,  as  the  shippers  of  the 
cargo,  were  condemned  in  penalties  to  the  amount  of  £12,915  17s.  6d.,  and  the  cargo 
was  decreed  to  be  held  in  deposit  until  the  penalty  and  costs  should  be  paid.  The 
grounds  of  this  sentence  as  stated  by  the  Judge  were,  that  the  vessel  had  on  board 
packs  of  staves,  and  other  articles  usually  selected  for  barter  in  carrying  on  the  Slave 
trade,  and  that  the  cargo  was  consigned  to  Flores,  who,  it  was  alleged,  was  a 
notorious  Slave  dealer,  and  that  there  was  a  guilty  knowledge  in  the  shippers  of  the 
purpose  to  which  the  goods  were  to  be  applied  bv  Flores,  within  the  meaning  of  the 
Act,  5th  Geo.  IV.,  c.  113. 

An  appeal  was  at  once  asserted  by  Hocquard,  the  master,  on  behalf  of  the  owners. 

In  January,  1855,  a  petition  was  presented,  and  an  inhibition  and  monition  for 
process  extracted,  and  despatched  forthwith  to  St.  Helena;  but  the  process  was  not 
returned  in  obedience  to  that  monition  until  the  middle  of  the  month  of  October  in 
that  year. 

On  the  26th  of  October,  1855,  the  process  was  brought  into  the  Registry,  and  a 
special  libel  of  appeal,  upon  the  authority  of  The  Levin  Lank  (10  Moore's  P.C.  Cases. 
201)  was  given  in  on  behalf  of  the  Appellant,  Hocquard  ;  but  an  objection  to  a 
special  libel  having  been  taken  on  the  part  of  the  Respondents,  their  Lordships,* 
on  the  8th  of  February,  1856,  without  entering  into  the  [160]  merits,  determined 
that  any  special  matter,  if  admissible,  ought  to  be  introduced  in  a  separate  allega- 
tion, and  not  in  the  libel  of  appeal,  and,  therefore,  directed  the  libel  to  be  reformed 
accordingly. 

As  soon  as  the  reformed  libel  was  admitted,  an  appearance  was  given  for  Messrs. 
Pinto,  Perez  and  Co.,  the  shippers,  as  interveners  for  their  own  interest,  and  at  the 
same  time  Perez  intervened  for  Flores,  the  sole  owner  of  the  cargo. 

Application  was  then  made  for  leave  to  bring  in  an  allegation  on  their  behalf, 
pleading  the  same  facts  and  exhibits  which  had  originally  been  pleaded  in  the  libel 
of  appeal.  This  application  was  opposed  by  the  Respondents,  but  was  granted  by 
their  Lordships,  f  on  the  12th  of  April,  1856.     Jones  v.  Godrich  (5  Moore's  P.C.  Cases, 


*  Present :    The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 
the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  William  H.  Maule. 

t  Present :    The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 
the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  Lawrence  Peel. 
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47).  and  2  Browne's  Civil  Law,  357,  was  relied  on  by  these  Appellants  in  sujip.nl  of 
tliis  motion. 

Evidence  was  taken  upon  this  allegation,  and  publical  ion  was  prayed  on  the  L3th 

of  J\ L856,  when  an  allegation  <  rted  on  behalf  of  the  Crown.     This  all 

tion,  however,  was  nol  brought  in  until  the  end  of  January,  L857.  The  objecl  of  it 
was  to  est ablish  thai  Messrs.  Pinto,  Perez  and  Co.  bad  knowingly  and  wilfully  shipped 
the  cargo  by  The  Newport,  in  order  to  accomplish  some  or  one  of  the  objects  decla  red 
to  be  unlawful  by  the  Act,  5th  Geo.  [V.,  c.  L13.  Evidence  was  then  taken  on  this 
allegation,  and  also  on  a  responsive  allegation  admitted  on  the  part  of  Messrs.  Pinto, 
Perez  and  Co.  The  substance  and  effed  of  the  evidence  of  the  witnesses  taken  on 
[161]  these  several  allegations  is  so  fully  slated  and  commented  on  in  the  judgm 
as  in  render  its  repetition  here  unnecessary. 

Sir  Frederic  Thesig<  r,  Q.C.,  and  Mi.  Forsyth,  Q.C.,  for  the  Appellant,  Hocquard, 
and  Pinto,  Perez  and  ( *o.  intervenin 

Dr.  Twiss.  for  Perez,  claiming  for  Mures,  also  into  rvening. 

The  Queen's  Advocate  (Sir  John  Earding),  the  Attorney-General  (Sir  Richard 
Bethell),  and  Dr.  Jenner,  for  the  Crown  and  the  Captors. 

The  questions  argu  d  depended  chiefly  on  the  evidence,  and  w. 

Fi ist.  That  the  sentence  condemning  the  vessel  and  imposing  penalties  upon  the 
shippers  of  the  ca  rgo  was  erroneous,  as  the  evidence  either  before  the  Vice-Admiralty 
Court  at  St.  Helena,  or  upon  the  additional  evidence  taken  in  the  appellate  Court, 
did  nol  show  guilty  know  ledge  on  the  pari  of  the  owner  of  the  ship,  or  that  the  goods 
had  been  shipped  wilfully  and  knowingly,  in  contravention  of  the  Act.  5th  Geo.  I\.. 
e.  i  13,  as  required  by  decided  i  ■  rwill  v.  Tht  Queen  (2  Moore's  P.C.  Cases,  1), 

Del  Cauipn  v.  The  Que*  a  (2  Moore's  I'd'.  Cases,  15);  and  that  the  onus  of  such  proof 
was  on  the  Crown,  Barton  v.  Tin  Queen  (2  Moore's  P.C.  Cases,  19).  Thai  there  was 
no  probable  ground  for  forfeiture,  The  A/«>//<>/>  (9  Wheaton.  Amer.  Rep.  372);  and 
therefore,  that  the  vessel  and  cargo  oughl  to  be  restored  with  costs  and  dama 
The  Woodbridge  (!  Hagg.  Adm.  Rep.  75).  [162]  It  was  further  argued  upon  this 
point,  that  there  was  no  power  in  the  Viee-Adini  rait  v  Court  to  impose  penaltii 
all:  that  the  Act,  5th  Geo.  IV..  C.  113,  gave  no  such  power:  neither  did  the  Act. 
8th  and  9th  Viet.,  c.  91,  and  that  the  Court  below  had  violated  die  regulations  made 
pursuant  to  the  Statute.  2nd  Will.  IV..  C.  51. 

Second.  Thai  the  sentence  wis  alto-ether  irregular,  ami  in  violation  of  the  rules 
and  regulations  for  proceedings  in  the  Vice-Admiralty  Courts,  established  by  the 
Order  in  Council  of  the  25th  of  .lime.  1851,  under  the  Act.  2nd  Will.  IV..  c.  •">  1 
(printed  in  note  to  Guimaraens  \.  Preston,  4  Moore's  P.C.  Cases,  Hi'1):  as  neither 
the  Bhippers  or  owner  of  the  cargo,  whose  names  and  residences  were  known  to  the 
Captors,  were  cited  in,  or  served  with  the  monition  taken  out  of.  tic  Vice- Admiralty 
Courl  at  St.  Helena,  as  they  oughl  to  have  been  in  order  to  he  able  then  to  defend 
themselves;  ami.  lastly,  on  the  part  of  Flores,  it  was  insisted,  that  it  was  not  com- 
petent to  the  Court  to  impose  penalties  on  him  as  consignee  of  the  cargo,  as  lie  was 
a  Foreigner.     Lopes  v.  Bnrslem  i  I  M v's  P.C.  Cases,  300). 

Their  Lordships'  judgmenl  was  pronounced  by 

The  Righl  Hon.  T.  Pemberton  Leigh  (3rd  Feb.  1858).  This  case  comes  Lefore 
the  Courl    by  appeal   from  a   sentence  of  the  Vice-Admiralty  Court  of  St.   Helena, 

dated  the  20th  of  November,  1854,  by  which  the  Judge  of  that  Court  pronounced 
the  British  Brigantine  or  vessel,  called  The  Newport,  whereof  Hocquard  was  master, 
to  have  been  engaged,  at  the  time  of  her  seizure,  in  the  Slave  trade,  contrary  to 
the  provisions  of  the  Statute.  5th  Geo.  IV..  c  113,  and  as  such,  or  [163]  other? 
subjed  to  forfeit  me  to  tin'  Queen,  ami  condemned  the  same  accordingly.  The 
Judge,  moreover,  pronounced  for  the  penalties  due  under  the  provisions  of  thai  Act  ; 
that    is  I,,  say,  that   the  sum  of    £12,915    17s.  (id.   is  due  by   Pinto,   I''  rez  and  Co..  the 

shippers  and  owners  of  the  goods,  wares,  and  rchamli/e  laden  on  board  the  vessel. 

to  wit.  double  the  value  of  the  goods,  etc..  ami  condemned  Pinto,  Perez  and  Co.  in 

such    penalties    accordingly,    and    in    costs,    and    ordered    'hat    the   said    goods,    ware-. 

and  merchandize  should  be  held  in  deposit   until  the  penalty  and  costs  should  he 

pa  id. 

The  sentence  is  founded  on   an  alleged  breach  of  the  provisions  of  the  Act.  5th 
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Geo.  IV.,  c.  113,  and  it  is  material,  therefore,  to  state  what  are  the  provisions  of  that 
Act,  and  what  construction  has  heen  put  upon  it  by  judicial  authority. 

The  Act  provides,  by  the  2nd  section,  that  all  dealings  in  slaves  (except  m  certain 
sp  cial  cases  provided  for  by  the  Act)  shall  be  unlawful,  and  that  it  shall  be  unlaw- 
ful for  any  person  to  let  to  hire,  use,  or  employ  any  vessel  for  the  purpose  of  such 
trade,  or  to  ship  or  contract  for  the  shipping  of  any  goods  on  board  of  any  vessel 
for  the  purpose  of  being  employed  in  such  trade.  By  the  4th  section,  any  ship  so 
employed  is  subjected  to  condemnation,  together  with  all  property  found  on  board 
the  ship  belonging  to  anv  owner  or  part  owner  of  the  ship.  By  the  7th  section  it  is 
provided  that  if  any  person  shall  wilfully  and  knowingly  ship  any  goods  on  board 
of  any  ship  to  be  employed  in  contravention  of  the  objects,  of  the  Act,  such  person 
shall  be  subject  to  a  penalty  of  double  the  value  of  the  goods.  By  the  10th  section, 
persons  guilty  of  the  acts  forbidden  in  the  previous  sections  are  declared  to  [164] 
be  guilty  of  felony;  and,  by  the  11th  section,  seamen  serving  on  board  any  ships 
with  a  knowledge'  that  they  are  to  be  employed  contrary  to  the  Act,  are  declared 
guilty  of  a  misdemeanor.  By  the  51st  section,  it  is  provided  that  the  penalties  may 
be  sued  for,  either  in  any  Court  of  Record  in  Great  Britain,  or  in  any  Court  of 
Record  or  Vice-Admiralty  Court  where  the  offence  was  committed,  or  where  the 
offender  may  be  found  after  the  commission  of  such  offence. 

Although  the  penalties  thus  inflicted  on  shippers  of  goods  are  imposed,  by  the  7th 
section,  only  on  such  persons  as  shall  wilfully  and  knowingly  ship  them  for  the  pur- 
pose of  contravening  the  Act,  the  words  "  knowingly  and  wilfully  "  are  omitted  in 
the  4th  section  ;  which  applies  to  the  letting  to  hire  the  ship  to  be  employed  for 
this  purpose,  and  subjects  the  ship  so  employed  to  forfeiture. 

A  question,  therefore,  was  naturally  raised,  whether  such  words  were  to  be 
implied  from  the  whole  context  of  the  Act  with  respect  to  the  owner  of  the  ship, 
and  whether  a  ship  employed  in  carrying  such  goods,  though  without  the  knowledge 
of  the  owner,  was  not  subject  to  forfeiture,  on  the  principle  which  is  often  found  to 
prevail  in  cases  of  breach  of  the  Revenue  Laws. 

This  question  came  before  the  Judicial  Committee  in  the  case  of  Barton  v.  The 
Queen  (2  Moore's  P.C. , Cases,  19),  and  it  was  then  decided,  after  long  deliberation, 
that  in  order  to  subject  the  ship  to  forfeiture,  it  was  necessary  to  prove  guilty  know- 
ledge on  the  part  of  the  owner,  and  that  the  onus  of  proving  such  knowledge,  both  as 
to  the  owner  of  the  ship,  and  as  to  the  shipper  of  the  goods,  lay  upon  the  seizors. 
In  the  case  of  Del  Campo  v.  The  Queen  [165]  (2  Moore's  P.C.  Cases,  15),  it  was  held 
that  the  cargo  on  board  a  ship  employed  in  contravention  of  the  Act,  though  shipped 
with  a  guilty  knowledge,  is  not  subject  to  forfeiture  unless  the  goods  belong  to  the 
owner  of  the  ship. 

In  order,  therefore,  to  sustain  the  sentence  in  the  Court  below,  it  must  be  shown, 
as  to  the  ship,  that  she  was  employed  in  contravention  of  the  object  of  the  Act,  and 
that  she  was  so>  employed  with  the  knowledge  of  the  owner ;  and  as  to  the  shippers, 
that  the  goods  had  been  shipped  by  them  wilfully  and  knowingly,  for  the  purpose  of 
being  so  employed.     Such  being  the  law,  what  are  the  facts  % 

The  Newport  belonged  to  Le  Sueur  and  Co.,  merchants  in  Jersey.  Messrs.  Banner, 
Brothers  and  Co.,  of  the  City  of  London,  shipbrokers,  were  employed  by  the  owners  to 
make  engagements  for  the  ship.  On  the  21st  of  April,  1854,  Banner,  Brothers  and  Co. 
agreed  to  charter  her  for  a  voyage  to  the  west  coast  of  Africa,  out  and  home,  to 
Messrs.  Pinto,  Perez  and  Co.,  who  are  merchants  of  character  in  the  City  of  London. 

This  charter-party  is  made  between  John  Le  Sueur  of  the  one  part,  and  Pinto, 
Perez  and  Co.  of  the  other  part,  and  it  is  thereby  agreed  that  the  ship  shall  receive 
on  board,  in  the  river  Thames,  such  lawful  goods  as  the  charterers  shall  send  along- 
side, and  shall  proceed  therewith  to  Ambriz,  on  the  west  coast  of  Africa,  and  thence, 
if  required,  to  Loanda,  and  afterwards  reload,  at  either  or  both  places,  a  cargo  of 
lawful  merchandize,  and  proceed  therewith  to  London  direct.  The  freight  to  be 
paid  for  the  voyage  out  and  home  is  £900,  of  which  £400'  are  to  be  paid  on  the  ship 
sailing  from  London,  and  the  remainder  on  the  delivery  of  the  return  cargo. 

The  ship  was  thus  chartered  by  Pinto,  Perez  and  Co.  [166]  on  behalf  of  Francisco 
Antonio  Flores,  a  Brazilian  subject,  resident  at  the  Portuguese  port  of  Loanda,  on 
whose  account  they  had  received  orders,  through  Garrido,  his  clerk  and  agent,  to 
purchase  and  ship  a  cargo,  to  be  consigned  to  him  at  Ambriz  or  Loanda.     Accord- 
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ingly,  between  the  date  of  this  charter-party  and  the  vth  of  June  following,  they 
purchased  and  Bhipped  a  cargo  on  hoard  The  Newport  for  the  account  of  Flores,  the 
invoice  value  of  which  was  t: t "» 1  r» 7  18s.  9d.,  being  one-half  of  £12,915  17s.  6d.,  the 
amount  of  penalties  in  which  they  bave  been  condemned. 

The  cargo  consisted  of  Manchester  -Mods,  to  the  amount  of  above  £4000,  earthen- 
ware, hardware,  muskets  and  various  miscellaneous  articles,  amongst  which  arc  the 
following:  Forty-five  casks  for  palm  oil,  £38  Is.;  120  bundles  nev  iron  hoops,  £42; 
100  packs  (which  we  understand  to  be  bundles  of  staves,  to  be  made  into  casks),  and 
which  are  described  in  the  invoice  as  " pipas  abatidas"  for  palm  oil,  capable  of 
containing  12,645  gallons.     These  packs  are  set  at  £80;  1000  demijohns,  £72  L8s.  Id, 

This  cargo  was  shipped  in  the  port  of  London,  under  the  inspection  of  the  Custom 
I  louse  authorities;  the  particulars  of  the  ca  rgo,  to  which  we  bave  adverted,  were  all 
specified  in  the  ship's  manifest,  signed  by  the  master.  The  ship  was  regularly 
■  Leared  at  the  Custom  House,  on  the  9th  of  June,  1854,  as  appears  by  the  certifi 
of  the  Custom  House  officer.  The  invoice,  which  specified  the  different  goods,  was 
entitled,  "Invoice  of  sundry  merchandize,  shipped  from  London  to  Ambriz  and 
Luanda  (Angola)  by  the  ship  Newport,  Captain  Hocquard,  by  order  of  A.  Garrido, 
to  consignment,  and  for  account  and  risk,  of  F.  A.  Flore-,  of  Loanda."  The  manifest 
de-[167]-scribed  the  vessel  as  bound  for  Ambriz,  and  the  cargo  as  shipped  by  Pinto, 
Perez  and  Co.,  and  consigned  to  Flores.  There  was  not  the  slightest  attempt  at 
concealment  of  any  kind,  and  no  irregularity  whatever  is  suggested  by  the  Respon- 
dents to  have  been  committed,  unless  the  omission  to  'jive  a  bond  with  respect  to  the 
packs,  to  which  we  shall  presently  advert,  can  be  considered  to  fall  under  this 
description. 

Loanda  is  a  Portuguese  settlement,  and  Ambriz,  at  present,  is  also  in  the  hands 
of  the  Portuguese  Government.  What  was  its  condition,  at  the  time  of  this  ship- 
ment, does  nut  appear  very  distinctly:  some  of  the  witnesses  describe  i>  as  at  that 
time  in  the  possession  of  t he  Portuguese  :  others  speak  of  it  as  in  the  occupation  of  an 
African  Chief.  However  this  may  he,  it  was  apparently  considered,  by  the  Portuguese 
authorities,  to  be  within  their  territory  ;  for,  on  the  9th  of  June.  1854,  Vanzeller,  the 
Consul-General  of  Portugal  in  London,  signed  and  delivered  to  Hocquard  a  certificate, 
to  be  |  resented  at  the  Custom  House  at  Ambriz,  of  a  declarat  ion  made  by  Hocquard  in 
compliance  with  the  regulations  of  the  laws  of  Portugal;  and  a  letter  was  addressed 
by  Vanzeller  to  a  gentleman  described  as  the  Administrator  of  the  Custom  House  at 
Ambriz.  Although,  therefore,  it  turns  out  that  at  that  time  there  was  no  Custom 
House  at  Ambriz,  the  shippers  (if  they  had  no  other  knowledge  of  the  matter)  might 
well  suppose  that  Ambriz  was  in  the  possession  of  the  Portuguese,  and  that  there  was 
a  Custom  House  there. 

The  ship,  furnished  with  all  these  documents,  set  sail  on  her  voyage  under  the 
command  of  Captain  Hocquard,  on  the  9th  or  Kith  of  .lone.  1854,  and  arrived  oft' the 
port  <d'  Ambriz  on  the  21st  of  Sep-[168]-tember  following,  where  she  was  boarded  by 
an  officer  of  Her  Majesty's  ship  Philomel-  a  gentleman  named  Dalison.  This  officer 
examined  the  cargo  and  papers  of  the  vessel,  and   was  furnished  by  the  master  with 

y  information  relative  to  the  ship,  the  cargo,  and  the  vqyage  which  she  was  then 

prosecuting.       Mr.    Dalison  then   left   the  ship,  and  she  v .as  SOOn   afterwards  seized  by 

ain  Skene,  the  Commander  of  The  Philomel,  for  being,  as  lie  alleged,  engaged  in 
the  Slave  trade.     Captain  Skene  informed  the  master  that  the  only  ground  on  which 

he  suspected  that   the  vessel   wa  j.ed.  was  that    there  was  a  number  of  packs 

on  board,  for  which  he  had  no  certificate,  from  the  Custom  House  of  the  porl  from 
which  he  had  cleared  outwards,  Btating  that  suffi  curity  had  been  given  that 

the  packs  should  be  used  only  for  the  purpose  of  lawful  commerce. 

Tin  Newport  being  a  British  vessel,  seized  by  a  British  cruizer,  a  Court  of  \ 
Admiralty    was   the    proper   tribunal    to   adjudicate    upon    her:    and    Captain    Skene. 
having   removed  to  his  own  ship  a  certain   number  of  her  crew,   and   put   on   board 
three  of  his  own  men  under  the  command  of  Lieutenant    He  Robeck,  ordered  the 

ship  to  be  taken   to  Si.    Helena,  as  the  nearest    and   most    convenient    port    where  there 
B  ( 'ourt  of  Yice-Admi  ralty. 

Lieutenanl  He  Robeck  sailed  with  her  accordingly,  and  on  the  passage  kept  her 
for  twenty-four  hours  off  the  port   of   Loanda.   where   Flores   was    residing.     The 

master  requested  permission  to  communicate  with  his  consignee;  but  this  was  re- 
fused,  and  no   notice  of  the  seizure  was  given  to   Flores   by   the  Captors.      The  ship 
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ariived  at  St.  Helena  od  the  8th  of  October,  and  on  the  16th  of  that  month,  at  the 
[169]  instance  and  on  the  affidavit  of  Lieutenant  De  Robeck,  a  monition  was  issued 
out  of  the  Vice-Admiralty  Court  of  St.  Helena,  the  terms  of  which  are  material. 

The  monition  is  issued  against  Hocquard,  the  master  of  the  vessel,  Francis  Le 
Sueur  and  Philip  Le  Sueur,  the  owners  thereof,  and  all  persons  in  general  who  had 
or  pretended  to  have  any  right,  title,  or  interest  in  the  said  brigantine  or  vessel,  her 
tackle,  apparel,  and  furniture,  and  the  cargo  laden  therein,  and  the  parties  so 
monished  are  to  show  cause  why  the  ship  and  cargo  was  not  liable  to  forfeiture  and 
condemnation,  and  why  the  penalties  due  by  law  should  not  be  pronounced  for.  Le 
Sueur  and  Co.,  as  the  owners,  are  expressly  named  in  the  monition;  but  there  is  no 
mention  of  the  name  either  of  Pinto.  Perez  and  Co.,  or  of  Flores. 

Lieutenant  De  Robeck's  affidavit,  after  verifying  various  papers  found  on  board 
the  ship,  including  the  several  documents  already  alluded  to,  stated  that  Dalison, 
the  officer  originally  sent  on  board  the  vessel,  had  reported  that  no  certificate  was 
found  on  board  from  the  Custom  House  of  the  port  from  which  she  had  sailed,  with 
respect  to  the  water  casks,  packs,  or  shooks,  part  of  the  cargo  ;  and  he  stated  that  he 
knew  Flores,  the  consignee  of  the  cargo  ;  that  Flores  was  a  notorious  Slave  dealer, 
and  that  he  had  no  other  occupation,  calling,  or  profession,  but  that  of  a  dealer  in 
slaves,  and  of  bartering  with  goods  imported  for  slaves  for  exportation.  Though 
Lieutenant  De  Robeck  swore  thus  positively  to  these  facts,  he  did  not  state  how  he 
had  acquired  a  knowledge  of  them,  and  from  his  subsequent  examination  it  appears 
that  he  did  not  know  them  at  all,  that  he  never  saw  nor  was  acquainted  with  either 
Garrido  or  Flores,  nor  ever  saw  [170]  anything  of  any  slave  establishments  of  theirs, 
and  that  he  knew  nothing  of  them  except  from  the  information  of  others. 

There  is  no  mention  of  Pinto,  Perez  and  Co.  in  this  affidavit  any  more  than  in 
the  monition,  nor  any  statement  that  the  Deponent,  believed,  or  had  the  least  reason 
to  believe,  that  either  Le  Sueur  and  Co.,  or  Pinto,  Perez  and  Co.,  were  in  any  manner 
privy  to  the  illegal  employment  of  the  vessel.  Hocquard,  the  master,  had  been  de- 
prived of  all  his  papers,  and  had  been  refused  all  opportunity  of  communicating  with 
Flores,  his  consignee ;  and,  in  this  difficulty,  he  applied  to  Fowler,  a  proctor  at  St. 
Helena,  to  claim  the  ship  for  Le  Sueur  and  Co.,  whom  he  knew  to  be  the  owners  of  the 
ship,  and  the  cargo  for  Pinto,  Perez  and  Co.,  whom  he  knew  to  be  the  shippers,  and 
supposed  to  lie  the  owners  of  the  cargo. 

On  the  26th  of  October,  accordingly,  a  claim  was  carried  in  by  Fowler,  which  is 
styled  the  claim  of  Hocquard,  the  master,  on  behalf  of  himself  and  Le  Sueur  and  Co., 
the  owners  of  The  Newport,  and  on  behalf  of  Pinto,  Perez  and  Co.,  of  London, 
merchants,  as  the  shippers  and  sole  owners  of  the  cargo. 

In  support  of  this  claim  he,  on  the  same  day,  made  an  affidavit,  in  which  he  went 
very  fully  into  all  the  circumstances  of  the  chartering  of  the  vessel  and  the  shipment 
of  the  cargo  by  Messrs.  Pinto,  Perez  and  Co. ;  he  said,  "  that  the  cargo  was  shipped  in 
London,  under  the  eye  and  surveillance  of  the  Customs  authorities  at  the  port." 
"  That  the  Deponent  had  every  reason  to  believe,  and  did  at  the  time  of  making  his 
affidavit  believe,  that  the  cargo  was  truly  and  solely  for  the  purposes  of  lawful 
commerce,  and  that  it  was  never  contemplated  not  intended  by  any  parties  or  party 
[171]  whatever  engaged,  either  in  the  fitting  and  chartering  or  freighting  the 
briganl  ine  or  vessel,  or  in  the  shipping  or  consigning  the  cargo,  or  in  the  navigation 
or  management  of  the  brigantine  or  vessel  in  the  voyage,  that  the  brigan- 
tine or  vessel,  or  the  said  cargo,  or  any  part  or  parcel  thereof,  should 
be  engaged  in,  or  used  or  devoted  to,  any  other  than  the  purpose  of 
lawful  traffic  :"  and  he  goes  on  to  say,  "  That  previous  to  his  clearing  from  London, 
he  made  certain  declarations,  and  signed  certain  documents,  at  the  Custom  House  of 
that  port,  relative  to  the  voyage  and  cargo  of  the  vessel,  as  is  usual  in  such  cases ; 
that  he  relied  entirely  on  the  brokers  to  do  whatever  was  necessary  to  procure  all 
requisite  documents  from  the  Custom  House  authorities,  and  that  he  had  every  reason 
to  believe,  and  did  believe,  that  every  necessary  declaration,  bond,  or  document 
requisite  and  usual  to  be  made,  signed,  or  given  to  the  Customs  of  the  port  from  which 
a  vessel  clears  outward  with  a  cargo,  had  been  made,  signed,and  given  in  the  case  of  the 
vessel,  and  that  every  necessary  document  or  certificate  or  ship's  paper  of  any  descrip- 
tion, required  to  enable  the  vessel  to  proceed  securely  on  her  voyage,  and  to  prove  the 
nature  of  the  traffic  in  which  the  vessel  was  engaged,  was  furnished  to  him,  as  master, 
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on  his  clearing  oul  as  aforesaid,  and  was  amongsl  i  be  papers  and  documents  delivered 
by  iuiii  to  ( 'ajitain  Skene,  ai  the  i  imc  of  the  seizure  and  detenl  ion  of  the  vessel." 

With  respecl  to  the  park-,  he  stated  thai   he  was  ool   aware  of  the  particular 
purpose  to  which  they  were  intended  to  be  applied,  bul  that  they  were  put  on  board 
as  pari  of  the  cargo,  and  not  for  the  use  of  the  vessel  ;  and  thai  he,  the  Deponent,  had 
no  means  within  his  knowledge,  of  converting  the  said  packs  [172]  into  water-cas 
or  casks  of  any  description,  even  had  he  so  desired.     He  said  thai   the  demijo 
were  nol  shipped  for  nor  intended  to  be  used  on  board  the  said  vessel  for  the  pur] 
ol  containing  water,  or  l'<>r  any  other  purpose  whatever  than  thai  of  being  delivt 
with  the  remainder  of  the  cargo,  according  to  the  terms  of  the  charter-party  and 
bill  of  lading  :  and  thai  he  was  informed  by  Captain  Skene  himself  thai  the  demijohns 
were  arl  icles  of  legal  traffic,  and  t  hat  he  did  not  res i  anything  on  their  being  on  board 
the  vessel.     He  said  thai  all  the  articles  objected  to  were  entered  on  the  ship's  manift  -t 
and  were,  to  the  besl  of  his  belief,  solely  for  the  purpose  of  lawful  trade;  and  v. 
as  he  was  credibly  informed,  continually  imported  into  Africa  for  the  purjio.se  of 

lawful  trade. 

With  respect  to  the  allegations  in  De  Elobeck's  affidavit  against  Floree,  the  Deponent 
stated  that  he  knew  not  Flores,  and  that  he  was  unable,  therefore,  either  to  admit 
or  deny  the  allegations  respecting  hiin  ;  that  he  had  no  further  knowledge  of  the 
person  to  whom  the  vessel  and  cargo  were  consigned  than  the  name  of  the  part  v. 
liered  from  his  instructions  and  ship's  paper-.  He  Stated  that  lie  had  made  B 
former  voyage,  as  master  of  the  vessel,  to  the  coast  of  Africa  ;  had  taken  out  a  cargo 
of  coals,  and  had  brought  back  a  cargo  of  palm  oil;  and  thai  he  believed  thai  the 
Vessel  had  always  been  employed  in  making  voyages  to  and  from  London  and  the 
said  coast,  and  had  never  been  engaged  in  the  Slave  trade:  that  he  had  been  long 
acquainted  with  the  owners  of  the  brig  ;  thai  they  were  shipowners  and  merchants 
of  high  reputation  and  unblemished  character,  both  ai  Jersey  and  wherever  their 
name  is  known,  and  that  [173]  the  Deponent  truly  believed  thai  they  never  had  been. 
nor  would  they  or  any  of  them  be,  engaged  in  carrying  on,  or  aiding,  abetting,  or 
encouraging  the  African  or  any  other  Slave  trade,  under  any  pretence  or  for  any 
reward  or  remuneration  whatever  ;  that  he  also  knew,  and  was  well  acquainted  with, 
the  house  of  Banner,  Brothers  ami  Co.,  and  that  they  are  brokers  of  long-established 
and  wide-spread  reputation,  and  that  lie  had  never  heard  of,  nor  had  the  sligh 
reason  to  suspect,  their  being  connected  in  any  transactions  with,  or  which  mighl 
in  any  way  further,  the  Slave  trade  :  that  he  also  knew  the  house  of  Pinto,  Perez  and 
Co.,  the  charterers  of  'lie  vessel,  and  that  they  have  large  transactions  with  the  coast 
of  Africa,  and  are  continually  receiving  into  Eugland  from  thence  cargoes  of  the 
various  productions  of  the  country,  and  thai  the  Deponent  had  never,  either  directly 
or  indirectly,  heard  that  they  were,  or  ever  had  been,  concerned  in  the  Slave  trade 
in  any  way  whatever,  and  that  the  Deponent  verily  believed  they  never  had  I 
nor  were  so  concerned. 

It  would  be  difficult  to  frame  an  affidavit,  -ding  more  fully  and  distinctly  into 
every  part  of  the  <ase  than  this,  or  more  completely  negativing  as  far  as  the  know- 
ledge and  belief  of  the  Deponent  extend,  all  privity  on  the  part  either  of  Le  Sueur 
and  Co.,  or  of  Pinto,  Perez,  and  Co.,  to  any  unlawful  use  of  the  ship  or  cat 

The  affidavit  of  Hocipiard  was  continued  by  the  papers  and  letters  found  on 
hoard  the  ship,  as  far  as  any  inference  could  be  derived  from  them,  and  by  tin- 
affidavit  of  De  la  Male,  the  chief  officer  of  the  vessel,  under  the  master,  who  stated 
that  he  was  employed  to  receive  on  board  the  vessel  the  differenl  packages  [174]  then 
on  board  of,  and  forming  part  of  the  cargo  of,  the  vessel,  and  that  the  whole  of  the 
cargo,  and  every  part  and  parcel  thereof,  were  regularly  and  duly  shipped  iii  London, 
and  brought  on  hoard  the  >aid  vessel  in  the  ordinary  manner;  and  that  with  every 
separate  shipment  thereof,  he,  the  Deponent,  to  the  besl  of  his  recollection  and  !>elief, 
received  a  hoat  or  shipping-note,  bearing  the  Custom  House  stamp,  and  that  he  had 
several  of  the  said  shipping-notes   in    his   p088eS8ion  at   the  time  of  the  seizure  of  the 

vessel,  and  had  since  delivered  the  same  to  the  master  of  the  vessel. 

There  was.   further,   an   affidavit   by   Pritchard,   a   Custom   House  officer  at    St. 

Helena,  by  which,  on  behalf  of  tin'  Claimant,  he  deposed  that  it  appeared  to  him  from 
the  papers  and  documents  found  on  board  the  ship,  and  broughl  in  by  the  Captors, 
that   the  provisions  of  the  Act,    16th   and    17th   Vict.,   c.    107,    intituled.   "An    Act   to 
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consolidate  and  amend  the  Laws  relating  to  the  Customs  of  the  United  Kingdom, 
etc.,"  had  been  complied  with,  and  that  the  vessel  was  duly  cleared  out  from  the  port 
of  London  on  the  9th  of  June  last,  for  Ambriz,  on  the  west  coast  of  Africa,  with  a 
cargo  consisting,  among  various  other  articles,  of  100  packs  of  staves,  1000  demi- 
johns, and  25  <asks  of  muskets,  all  of  which  are  entered  on  the  manifest  of  the  vessel. 

Lieutenant  De  Robeck  made  a  second  affidavit,  verifying  copies  of  certain  letters 
and  documents  relating  to  Flores,  which  the  Judge  admitted;  though,  from  a  sub- 
sequent explanation  of  the  grounds  of  his  judgment,  he  does  not  appear  to  have 
given  them  much  weight. 

On  the  20th  of  November,  1854,  the  cause  came  on  [175]  for  hearing,  and  on  the 
same  day  the  sentence  complained  of,  was  pronounced  by  the  Court. 

It  is'  contended  by  the  Appellants  that  this  sentence  is  not  only  entirely  un- 
warranted by  the  evidence  before  the  Court,  but  that  it  was  pronounced  in  direct 
violation  of  the  regulations  contained  in  an  Order  in  Council,  issued  under  the 
authority  of  the  Statute,  2nd  Will.  IV.,  c.  51,  by  which  Order  the  proceedings  of 
Vice-Admiralty  Courts  in  cases  of  this  description  are,  or  ought  to  be,  governed 
(see  foot  note  to  Gui//taraens  v.  Preston,  4  Moore's  P.C.  Cases,  170). 

One  of  these  regulations  provides,  that  if  the  owners  or  parties  implicated  are 
known,  they  shall  be  cited  by  name  in  the  monition.  Pinto,  Perez  and  Co.  were 
known  to  be  the  shippers  of  the  cargo.  Flores  was  known  to  be  the  consignee  and 
owner  (this  appears  by  De  Robeck's  examination) ;  yet  neither  Pinto,  Perez  and  Co., 
nor  Flores,  are  cited. 

If  the  monition  contain  the  names  of  the  owners  or  others  from  whom  penalties 
are  sought  to  be  recovered  (in  other  words,  if  such  persons  are  known),  the  Regula- 
tions provide  that  the  monition  shall  be  personally  served  on  the  parties;  the  object 
being  obviously  to  secure  due  notice  and  opportunity  of  defending  themselves,  to 
the  individuals  liable  to  be  affected  by  the  judgment. 

Here  the  names  and  residences,  both  of  Pinto,  Perez  and  Co.,  and  Flores,  were 
perfectly  well  known,  yet  there  was  no  service  upon  them,  and  no  notice  of  any 
sort  given  to  them. 

It  is  provided  by  the  Regulations,  that  if  it  shall  appear  to>  the  Judge  by 
affidavit,  that  personal  service  cannot  be  effected  on  the  parties,  if  any,  named  in 
[176]  the  monition,  by  reason  that  they  have  personally  absented  themselves  to 
avoid  service,  the  Judge  is  to  pronounce  his  decree ;  but  if  he  has  reason  to  believe 
that  the  parties  are  bona  fide  ignorant  thereof,  he  ought  to  reserve  his  judgment, 
so  far  as  relates  to  the  penalties  sued  for,  and  also  as  to  the  slaves  and  vessel  if 
any  doubt  shall  arise  upon  the  evidence. 

Here,  there  had  been  no  attempt  to  serve  either  Pinto,  Perez  and  Co.,  or  Floves. 
personally  ;  there  was  doubt,  as  to  Flores,  whether  the  transaction  was  illegal ;  there 
was  more  than  doubt  as  to  Le  Sueur  and  Co.,  and  Pinto,  Perez  and  Co. :  yet  the 
Judge,  instead  of  suspending  his  sentence,  pronounces,  on  the  same  day  on  which 
the  case  is  brought  on,  a  decree  of  condemnation. 

Finally,  in  the  case  of  a  monition  citing  all  persons  in  general,  and  not  describing 
any  persons  by  name,  no  penalties  against  individuals  can  be  pronounced  for.  Here, 
Pinto,  Perez  and  Co.,  are  not  cited  by  name,  yet  the  Judge  pronounces  for  penalties 
against  them  to  the  amount  of  nearly  £13,000. 

It  is  no  excuse  for  these  irregularities  that  the  master  (who  had  no  authority  at 
all  to  appear  for  Pinto,  Perez  and  Co.),  in  the  state  of  ignorance  in  which  he  was, 
instructed  a  Proctor  to  give  in  a  claim  for  Pinto,  Perez  and  Co.,  as  sole  owners  of 
the  goods.  It  was  perfectly  well  known  to  the  Captors  that  Pinto,  Perez  and  Co. 
were  not  the  owners  at  all,  and  that  the  goods  belonged  to  Flores,  from  whom  all 
knowledge  of  the  proceedings,  as  far  as  the  Captors  were  concerned,  had  been  kept. 

It  is  said  that,  although  Flores  had  no  official  notice  of  these  proceedings,  he 
was  acquainted  with  them,  and  might  have  attended  to  protect  his  interests.  [177] 
It  by  no  means  appears  that  he  had  any  opportunity  of  doing  so.  There  is  evidence, 
indeed,  that  by  the  14th  of  October  he  had  heard  of  the  seizure  of  The  Newport, 
and  that  by  the  10th  of  November  he  had  heard,  indirectly,  that  she  had  been  taken 
to  St.  Helena ;  but  there  is  no  communication  between  Loanda  and  St.  Helena, 
except  by  cruisers;  and  on  the  20th  of  November  the  sentence  was  pronounced. 
Flores  had  a  right  to  rely  on  the  observance  by  the  Court,  of  rules  in  themselves 

6G2 


EOCQUARD  V.   REG. — NEWPORT  (THE)  [1857]  XI  MOORE,  178 

positive  and  essential  ti>  the  due  administration  of  justice,  and  the  Captore  who 
liad  kept  hiiu  in  ignorance  of  their  proceedings,  cannol  very  reasonably  object  that 
he  did  m>t  appes  r  to  I  hem. 

It  is  contended,  however,  by  the  Respondents,  thai  the  case  has  now  assumed  an 
entirely  differenl  aspect;  thai  any  irregularities  in  the  original  proceedings  are 
immaterial ;  that  it  cm  no  before  their  Lordships  on  new  pleadings  and  new  evidei 
and  that  there  is  now  sufficient  ground,  both  to  affirm  the  original  sentence,  and  to 
pronounce  an  original  sentence  of  condemnation  of  the  cargo,  and  of  infliction  of 
penalties  upon  Flores. 

The  ease  certainly  comes  before  their  Lordships  in  a  very  singular  shape.  In 
addition  to  the  ordinary  petition  of  appeal,  and  transcript  of  the  original  pro- 
ceedings and  evidence,  we  find,  amongst  the  papers  befo  i  lihel  of  appeal. 
supported  by  affidavits,  on  the  pari  of  Bocquard,  as  representing  Le  Sueur  and 
i  ....  and  Pinto,  Perez  and  Co.  ;  an  allegation  on  the  part  of  Pinto,  Perez  and  Co 
interveners:  a  claim  for  the  cargo  by  .1.  M.  Perez,  as  attorney  for  Flores,  praying 
restitution,  with  costs  and  damages;  a  responsive  allegation  on  the  part  of  tic- 
Crown;  and  a  further  al-[178]-legation  on  the  pari  of  Pinto,  Perez  and  Co.  Upon 
these  further  pleadings,  a  vast  mass  of  additional  evidence,  both  oral  and  docu- 
mentary, has  been  produced  by  both  sides.  Witnesses  have  been  brought  over  by 
the  Crown,  at  a  great  expense,  from  the  Brazils,  from  Portugal,  and  from  Africa  : 
every  matter  bearing  upon  the  transaction  has  been  the  subject  of  investigation, 
besides  many  bearing  upon  it  not  at  all,  or  but  very  remotely.  The  costs  of  these 
proceedings,  therefore,  form  a  subject  of  consideration,  not  less  important,  perhaps, 
in  a  pecuniary  point  of  view,  than  the  matter  itself  in  dispute. 

The  points  to  be  determined  remain,  however,  as  against  the  original  parties, 
the  same  as  they  were  at  first.  A.S  regards  Le  Sueur  and  Co.,  is  it  made  out  that  the 
ship  was  employed  with  their  knowledge  in  any  manner  in  contravention  of  the 
Act,  5th  Geo.  IV..  c.  1 131  As  against  Pinto,  Perez  and  Co..  is  it  made  out  that  they 
shipped  the  goods  in  question,  wilfully  and  knowingly,  for  the  purpose  of  being  bo 
employed  .' 

The  ease  attempted  to  be  made  by  the  Respondents  is  this: — That  Flores 
at  the  period  of  the  transactions  in  question,  and  had  been  long  previously,  engaged 
in  the  Slave  trade;  that  Garrido,  his  agent,  had  also  been   long  .1   in  the 

same  traffic,  first,  on  his  own  account,  and  afterwards  on  account  of  Flores;  thai 
the  employments  of  Flores  and  Garrido  were  ootorious  to  everybody  who  had  any 
trade  with  tie  west  coast  of  Africa;  that  Flores  had.  in  truth,  no  other  real  trade: 
thai  Ambriz  was  a  port  which  had  no  trade  except  in  slaves:  and  it  is  argued, 
that  under  these  circumstances  it  must  be  presumed  that  the  goods  in  question  were 
intended  to  be  employed  in  the  Slave  trade,  and  that  Pinto,  Perez  and  Co..  and 
[179]  Le  Sueur  and  Co.,  had  notice  of  that  fact.  It  is  insisted  further,  thai  the 
cargo  was  of  a  character  to  excite  suspicion,  and  that,  although  the  Act  under  which 
a  bond  with  respect  to  casks  (or,  as  it  is  contended,  packs,  to  be  made  into  casks) 
is  required,  may  not  apply  to  this  case,  still  that  it  was  the  practice  of  the  Custom 
House  in  London  to  require  a  bond  in  such  cases,  and  of  merchants  to  jive  it: 
and  that  the  absence  of  such  bond  adds  to  the  suspicion  which  the  cargo  itself 
is  calculated  to  create. 

It  is  useless  to  go  in  detail  through  the  mass  of  the  documents  and  depositions, 
in  which  there  is  much  matter  contained  whi<  li  cannot  be  regarded  as  evidence,  and 
some  evidence  to  which  little  credit  can  be  given,  except   in  so  far  as  it  is  corroborated 
by  other  testimony  or  by  circumstances.     This  observation  applies  more  especially 
to   Monteiro,   who   has   been    brought   over   from   Africa   by  the   Crown,    in   order   to 
I"    a   witness,  and  who  Mates  that  he  is  to  receive    £1200,  in  addition  to  his 
for  coming.      On  this  witness,  as  well  from  the  account   which  he  'jives  of   himself. 
and  from  the  letter  which  lie  admits  having  written   to  Garrido,  as  from  the  con- 
tradiction  given   to   his  evidence   in  several   particulars,  their   Lordships   are  of 
opinion  that  they  cannot  place  much  reliance.      A  careful  examination  of  the  pa] 
after  the  long  and   very   able  discussion   which  the  case   underwent    at    the    B 
brought  their  Lordships  to  the  following  conclusions:  — 

It  is  clear  that,  at  a  period  antecedent  to  the  date  of  the  present  transactions, 
both  Flores  and  Garrido  were  largely  engaged  in  the  Slave  trade,  and  that  for  several 
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years  before  1851  they  were  employed  in  the  regular  purchase  and  transmission  of 
slaves  from  the  [180]  west  coast  of  Africa  to  a  company  of  merchants  at  Rio  de 
Janeiro.  In  1851,  however,  strenuous  efforts  were  made  by  the  Brazilian  Govern- 
ment to  put  down  the  traffic ;  and,  as  far  as  regards  the  Brazils,  these  efforts  appear 
to  have  been  attended  with  great  success.  British  and  Portuguese  Commissioners 
were  resident  at  Loanda  for  the  purpose  of  enforcing  the  execution  of  the  Treaties 
relating  to  this  subject.  One  of  the  gentlemen,  who  was  the  British  Commissioner 
there  for  several  years.  Sir  George  Jackson,  has  been  examined  as  a  witness  for 
the  Crown  in  this  case,  and  it  appears  from  his  evidence  that,  in  1851,  he  reported 
to  his  Government  that  the  Slave  trade  was  most  sensibly  diminished,  and  that 
any  occasional  shipments  of  slaves  had  been  principally  from  the  south  of  Loanda 
(Ambriz  is  to  the  north  of  Loanda).  In  January,  1853,  the  British  Commissioners 
reported  that  the  slave  traffic  was  so  far  extinct,  that  nothing  but  a  change  of 
policy  on  the  part  of  Brazil  could  effect  its  revival  to  any  considerable  extent ; 
and  this  opinion  was  shared  by  the  Portuguese  Commissioner. 

In  the  year  1853,  there  seems  to  have  been  some  increase  of  the  Slave  trade  both 
north  and  south  of  Loanda,  mentioned  in  the  Commissioners'  Report  of  185!  ; 
but  in  February,  1855  (speaking,  therefore,  it  is  presumed,  of  what  happened  in  the 
year  1851),  they  reported  that  such  increase  had  been  only  momentary,  and  had 
entirely  ceased. 

It  is  said,  however,  and  there  is  reason  to  believe,  that,  although  the  trade  with 
Rio  de  Janeiro  was  stopped,  Flores,  and  Garrido  as  his  agent,  were,  at  different 
times  after  1851,  engaged  in  adventures  of  sending  slaves  to  Cuba.  So  strong  a 
suspicion,  at  all  [181]  events,  was  entertained  on  that  subject  by  the  British 
authorities,  that  urgent  remonstrances  were  addressed  to  the  Portuguese  Govern- 
ment against  permitting  Flores  to  remain  in  their  territory  in  Africa,  and  in  con- 
sequence, in  the  beginning  of  1851,  an  order  for  his  removal,  within  five  months, 
was  issued,  which  was  served  upon  him  in  June,  1851.  He  obtained  a  little  delay 
in  the  execution  of  the  order  ;  but  in  February,  1855,  he  quitted  Africa,  and  their 
Lordships  are  not  aware  of  any  evidence  to  show  that  he  has  since  been  engaged  in 
such  transactions.  In  1851,  he  obtained  from  the  Portuguese  Government  a  conces- 
sion of  large  copper  mines  in  Africa,  which  he  began  to  work  in  1855,  and  Sir 
George  Jackson  states  that  he  has  no  reason  to  suppose  that  Garrido  (the  agent  of 
Flores,  who  remains  in  Africa)  has,  since  those  mines  began  to  be  worked,  been  at 
all  concerned  in  the  traffic  of  slaves.  Unless  the  evidence  of  Monteiro  be  con- 
sidered sufficient  to  establish  the  fact,  there  seems  no  distinct  proof  that,  in  or  after 
the  year  1851,  Flores  embarked  in  any  adventure  in  slaves. 

In  order,  however,  to  establish  a  case  against  this  shipment,  it  is  not  sufficient 
to  show  that  Flores  had  been  engaged  in  the  Slave  trade,  and  had  not  altogether 
abandoned  it  in  185L  It  must  be  proved  either  that  at  that  time  he  had  no  lawful 
trade,  or  that,  from  the  port  to  which  the  cargo  was  addressed,  or  from  the  nature 
of  the  cargo  itself,  or  from  other  circumstances,  there  is  a  presumption  that  this 
adventure  was  intended,  not  for  his  lawful  traffic,  but  for  his  unlawful  traffic. 
Now,  not  only  are  the  propositions  as  to  Flores'  trade,  and  as  to  the  port  of  con- 
signment, and  the  nature  of  the  cargo,  not  established,  but  the  direct  contrary  is 
distinctly  proved  [182]  by  the  evidence  ;  and  so  far  from  there  being  proof  of  any 
other  circumstances  to  raise  the  presumption,  the  evidence  tends  directly  to  rebut  it. 

It  is  proved  that  Flores  was  engaged  in  lawful  traffic  to  a  large  extent  ;  Ins 
dealings  of  this  kind  increasing,  as  it  seems,  in  proportion  as  the  Slave  trade  was 
suppressed.  He  had  much  correspondence  with  Pinto,  Perez  and  Co.,  and  received 
several  consignments  from  them  in  the  years  1851  and  1855.  This  correspondence 
is  produced,  and  it  all  appears  to  bear  reference  only  to  lawful  trade.  Some  of 
the  articles  ordered  by  him  are  such  as  could  hardly  be  employed  for  any  but 
lawful  trade:  one  is  a  brick-making  machine;  another  is  an  oil  press,  which  he 
proposes  to  establish  for  crushing  ground-nuts,  an  article  which  seems  to  have 
acquired  considerable  importance  in  commerce  since  the  great  check  yiven  to  the 
Slave  trade  upon  this  coast. 

With  respect  to  the  port  of  Ambriz,  the  witnesses  on  both  sides  agree  that, 
at  the  date  of  the  transactions  in  question,  it  was  a  port  at  which  considerable 
lawful  traffic  was  carried   on  ;   at  which  there  were   respectable  European  houses 
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established  for  the  purpose  of  carrying  on  such  traffic  :  al  which  a  cargo  like  that 
ni  The  Newport  might  tind  a  sale  for  the  purposes  of  lawful  traffic,  and  at  which  n 
legitimate  cargo  might  be  procured  in  return;  and  it  is  shown  thai  for  several 
years  Flores  himself  had  been  in  the  habit  of  importing  palm  oil,  elephants'  teeth, 
and  other  African  produce,  from  Ambriz  into  Loanda. 

If,  therefore,  the  real  employment  <>t*  Flores  had  been  notorious  in  London, 
and  known  to  these  parties,  how  could  it  have  affected  their  easel  It  never  can  be 
contended  that,  because  a  man  lias  been  en-[183]-gaged  in  the  Slave  trade,  he  must 
not  engage  in  lawful  trade,  <>r  that  all  persons  dealing  with  him  must  he  presumed 
t.)  he  engaged  in  illegal  I  rathe.  The  policy  of  'he  British  Government  appears  '" 
have  been   directed,  on    the  contrary,  to  supplanting   the   Slave   trade  by   lawful 

commerce,  ami  to  inducing  those  who  had  I n  engaged  in  it,  whether  buyers  or 

sellers  of  slaves,   whether   natives  of   Africa   or   foreigners,  to  abandon   their  old 
pursuits,  and  employ  themselves  and  t heir  capital  in  promoting  the  lawful  commi 
and  with  it  the  civilization  of  the  country. 

But,  so  far  from  the  characters  of  Flores  and  Garrido  being  notorious  in  London, 
and  known  to  all  merchants  there  engaged  in  the  African  trade,  not  a  sil 
merchant,  or  other  person,  resident  in  England,  is  produced  as  a  witness  on  the 
part  of  the  Crown  to  prove  the  fact,  and  there  is  much  evidence  the  other  way.  Mr. 
Swanzy,  who  has  been  engaged  in  the  African  trade  for  twelve  years,  swears  that  he 
had  never  heard  either  of  Garrido  or  Flores.  Mr.  Williams,  who  was  formerly  a 
partner  in  the  firm  of  Pinto.  Perez  and  Co.,  who  knows  all  their  transactions 
well,  he  savs.  as  they  know  them  themselves,  and  is  still  in  some  measure  connected 
with  the  firm,  swears  that  he  never  heard  of  Garrido,  and  never  heard  of  I'! 
beiiej-  engaged  in  the  Slave  trade,  or  even  that  he  was  suspected  of  being  so.  rill 
after  the  seizure  of  The  Sen  port.  Mr.  Banner,  who  has  been  engaged,  for  about 
fourteen  years,  as  a  shipbroker,  in  trade  with  the  west  coasi  of  Africa,  state-  that 
he  had  never  heard,  nor  had  the  least  suspicion,  till  after  the  seizure  of  The  "Newport, 
that  Flores  was  engaged  in  the  Slave  trade.  Slader,  a  clerk  of  Banner,  deposes 
[184]  to  the  same  effect,  and  so  do  Pargana  and  Boyd,  who  are  clerks  of  Pinto, 
Perez  and  Co. 

One  of  the  firm  of  Le  Sueur  and  Co.  has  been  examined,  and  he  states  that  he  had 
never  heard  of  either  Flores  or  Garrido  \  and  he  denies  iii  the  most  positive  terms. 
that  he,  or  any  of  his  firm,  or  his  ship,  since  she  belonged  to  them,  has  been  ever 
engaged,  directly  or  indirectly,  in  the  Slave  trade,  and  he  says  that  the  whole 
transaction  of  chartering  the  ship  on  her  last  voyage  was  conducted  by  .Messrs. 
Hi  nner  and  Co. 

This  statement  is  confirmed  by  Banner,  who  states  that  he  had  chartered  The 
Newport  twelve  times  between  1845  and  1854,  upon  African  voyages,  sometimes  on 
account  of  the  British  Government,  and  sometimes  to  private  persons.  He  states 
that  on  the  late  occasion,  the  ship  was  chartered  and  the  cargo  shipped  solely  for 
the  purposes  of  lawful  commerce.  The  partners  in  the  firm  of  Pinto.  Perez  and  ( 
have  sworn  to  the  same  effect;  and  have  also  Bworn  that,  until  after  the  seizure  of 
The  Newport,  they  had  no  notice,  knowledge,  or  suspicion  that  Flores  was  or 
had  been  engaged  in  the  Slave  trade. 

If  we  look  at  the  tvidentia  rei  in  the  particular  transaction,  not  the  least 
circumstance  of  suspicion  is  discovered.  It  is  clear,  from  the  depositions  of  the 
Crown  witnesses,  as  well  as  of  those  of  the  Appellants,  that  the  cargo  was  of  a 
character  quite  as  well  suited  for  lawful  as  for  unlawful  traffic.  The  staves  are 
proved  to  have  been  second-hand  staves,  furnished  by  breaking  up  casks  which  had 
broughl  home  palm  oil,  and  to  have  been  bought  for  the  purpose  of  being  [185] 
so  employed  again,  and  not  to  be  fit  for  carrying  water.  So  little  interest 
felt  about  them  by  the  shippers,  that  the  master  was  told,  if  he  was  pressed  for  room 
iii  his  ship,  to  leave  them  out.  No  blame  is  to  be  imputed  to  either  the  owners  of 
the  ship  or  the  shippers  of  the  cargo  for  :_riviii:_r  no  bond  in  respect  of  them.  It  is. 
at  least,  very  doubtful  whether  any  bond  could  have  been  demanded;  hut.  at  all 
events,  it  was  not  demanded.  The  Custom  Bouse  officer  who  passed  the  goods  - 
he  should  not  have  required  a  bond  if  he  had  observed  them  ;  "  indeed,  he  h)  -  no 
doubt  that  he  did  observe  them,  bul  required  no  bond:  not,  according  to  his  then 
judgment,  considering  such  bond  to  he  requisite." 
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From  the  evidence  of  all  the  Custom  House  officers  examined,  it  appears  that  the 
practice  amongst  them  ^aried  with  respect  to  requiring  such  bonds,  and,  if  there 
was  any  mistake  in  the  matter,  the  allegation  on  the  part  of  the  Crown  attributes  it 
"  to  the  error  or  neglect  of  the  Custom  House  officers  on  the  spot." 

With  respect  to  the  demijohns,  it  is  proved  that  they  are  common  articles  of 
commerce  in  the  African  trade ;  that  they  are  not  used  for  the  purposes  of  carrying 
water  in  slave-ships,  for  which  purpose  they  occupy  too  much  room,  but  are  used  for 
carrying  spirits  into  the  interior  of  Africa:  indeed,  the  evidence  shows  that  it  had 
been  intended  to  fill  these  vessels  with  spirits  on  the  voyage  in  question,  but  that  on 
applying  to  the  Custom  House  it  was  found  to  be  illegal  to  do  so.  When  it  is  ad- 
mitted that  this  ship  was  never  intended  to  be  employed  in  carrying  slaves,  and  that 
the  whole  cargo  was  to  be  sold,  and  that  these  articles  were  part  of  the  cargo,  and  not 
of  the  equipment  of  the  vessel,  no  suspicion  can  attach,  [186]  after  the  evidence  is 
examined,  to  any  of  these  articles. 

The  bona  fides  of  the  transaction  is  strongly  confirmed  by  the  other  circum- 
stances which  appear  in  the  case.  The  letters  of  Flores  and  Garrido  show  incidentally 
that  Flores  was  employed  in  1854,  in  procuring  return  cargoes  in  Africa  for  the 
ships  which  he  was  expecting  from  England.  Insurances  upon  such  ships  and 
cargoes  were  effected  to  the  amount  of  £20,000;  and  amongst  all  the  letters  which 
have  been  produced,  not  one  is  pointed  out  as  containing  any  expression  from  which 
an  inference  of  illegal  traffic  can  be  drawn. 

The  result  is,  in  their  Lordships'  opinion,  that  the  Respondents  have  entirety 
failed,  by  the  additional  evidence,  to  bring  home  any  charge  either  against  Le  Sueur 
and  Co.,  or  Pinto,  Perez  and  Co.,  with  respect  to  the  shipment  in  question,  and  that, 
on  the  contrary,  the  effect  of  such  evidence  is  to  exonerate  these  gentlemen  entirely 
from  any  guilty  knowledge  of  an  illegal  purpose,  even  if  there  were  reason 
to  believe  that,  on  the  part  of  Flores,  such  purpose  existed.  Indeed,  as  against  Le 
Sueur  and  Co.,  the  allegation  on  the  part  of  the  Crown  does  not  impute  to  them  any 
such  knowledge. 

The  sentence  complained  of  must  be  reversed.  Le  Sueur  and  Co.  have  been  sub- 
jected to  serious  loss ;  their  ship  has  been  sold,  they  have  lost  their  return  freight, 
the  seizure  was  made  without  any  sufficient  cause,  and  they  are  clearly  entitled  to 
restitution,  with  costs  and  damages.  If  the  Captors  have  acted  under  the  instruc- 
tions of  their  Government,  it  is  to  the  Government  that  they  must  look  for  their 
indemnity. 

Pinto,  Perez  and  Co.  have  been  condemned  in  very  [187]  heavy  penalties,  on 
the  ground  of  having  committed  an  offence  which  might  have  subjected  them  in  this 
country  to  a  prosecution  for  felony.  Whatever  injury,  however,  they  have  sustained 
(and  it  may  probably  be,  as  they  represent,  very  serious),  it  is  not  of  a  character  for 
which  damages  can  be  awarded  in  a  Court  of  Admiralty;  but  to  the  costs  of  all  the 
proceedings,  both  in  St.  Helena  and  in  this  country,  they  are  fully  entitled. 

Their  Lordships  desire  to  guard  themselves  against  being  supposed  to  imply, 
by  this  judgment,  any  censure  of  the  course  which  it  has  been  thought  proper  on 
the  part  of  the  Crown  to  adopt  in  this  case.  When  the  attitude  assumed  by  this 
country  towards  Foreign  States,  on  the  subject  of  the  Slave  trade,  is  considered,  it 
may  justly  have  been  thought  the  duty  of  the  British  Government,  when  their  own 
subjects  were  alleged  to  be  implicated  in  such  a  traffic,  to  have  the  matter  sifted  to 
the  very  bottom,  and  not  to  spare,  as  they  appear  not  to  have  spared,  any  trouble 
or  expense,  in  order  to  discover  the  guilt,  if  guilt  existed,  and  to  bring  the  offenders, 
if  offenders  there  were,  to  justice.  This  course  may  have  been  necessary,  as  it  was 
strongly  urged  by  the  Attorney-General  that  it  was  necessary,  for  the  vindication  of 
the  national  honour  in  the  eyes  of  the  world;  but  their  Lordships  think  that  the 
national  honour  must  be  vindicated  at  the  national  expense,  and  that  merchants  who, 
having  engaged  only  in  a  lawful  adventure,  have  been  subjected  to  an  unjust  and 
illegal  sentence,  are  entitled  to  be  indemnified  against  its  consequences,  and  against 
the  costs  which  they  have  incurred  in  obtaining  its  reversal,  in  relieving  themselves 
from  the  heavy  pecu-[188]-niary  loss  which  it  inflicted,  and  from  the  deep  stain  which 
it  cast  upon  their  characters. 

The  only  remaining  question,  is  with  respect  to  the  cargo.  The  penalties,  for 
whi^h  alone  it  was  held  in  deposit,  being  no  longer  due,  in  consequence  of  the  reversal 
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of  the  sentence  against  Pinto,  Perez  and  Co.,  it  is  of  course  that  the  cargo  should  be 
restored  to  Flores,  the  owner,  unless  a  case  for  penalties,  or  condemnation,  can  be 
established  against  him.  Their  Lordships  have  already  expressed  their  opinion  thai 
the  Respondents  have  failed  to  establish  any  Buch  case,  even  if,  on  tin-  present  pro- 
ceedings, it  was  competent  to  them  so  to  do.  The  cargo,  therefore,  with  the  proceeds 
of  such  part  as  lias  been  sold,  must  lie  restored  to  him  ;  but,  considering  thai  he  has 
not  availed  himself  of  the  opportunity  which  he  had  of  exculpating  himself,  by  his 
own  affidavit  or  examination  (as  .!.  M.  Perez,  his  attorney,  lias  attempted  to  do  on  hie 
behalf)  from  all  guilty  intention  in  this  transaction,  and  that  his  course  of  trade 
previously  exposes  this  particular  adventure,  as  regards  him,  to  some  suspicion, 
their  Lordships  think  1  h.it  justice  will  be  done  to  him  by  simple  restitution  of  the 
cargo,  and  of  the  proceeds  of  such  part  as  has  been  sold,  without  costs  or  damages; 
and  they  will  make  a  report  to  Her  Majesty  in  conformity  with  the  opinion  which 
they  have  expressed. 

(Mews'  Dig.  tit.  SHIPPING,  A.  XI.  Chart brparty,  3.  Exemption  from  liability; 
XIII.  Freight,  '2.  When  payable,  c.  Pro  rata  itmeris;  XXVI.  Admiralty.  Law 
and  Practice,  22.  Practice,  w.  Referenci  to  Registrar,  23.  Appeals,  b.  To 
Privy  Council :  tit.  SLAVERY  AND  SLAVE  TRADE.  S.C.  Swab.  317  ;  6  W.I!. 
310.  As  to  The  Slave  Trade  Act,  see  note  to  Th,  Amedie,  1810,  1  Acton  251.  As  to 
Colonial  Courts  of  Admiralty,  see  Pulling's  Index  to  the  Statutory  Rules  and 
Orders,  :5rd.  ed.,  1899,  p.  106.] 


[189]     ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  ZEALAND. 

HENRY    BUNNY,   -Appellant;   ROBERT  HART,— Respondent  *  [June   16,   1857]. 

The  English  "Bankruptcy  Consolidation  Act,"  12th  and  13th  Vict.,  c.  106,  does 
not  (Mend  to  the  Colony  of  New  Zealand. 

Under  a  warranl  issuing  out  of  the  Court  of  Bankruptcy  in  England,  lands 
and  personal  property  belonigng  to  A.  in  New  Zealand  (who  had  been  ad- 
judicated a  Bankrupt  in  England)  were  seized.  In  an  action  by  A.  in  the 
Supreme  Court  of  New  Zealand  for  trespass,  the  Defendant  pleaded  the 
bankruptcy  of  A.,  and  that  he  had  committed  the  trespass  under  the 
authority  of  the  warrant  of  the  Court  of  Bankruptcy.  In  thai  action  A. 
disputed  the  validity  of  the  adjudication  of  bankruptcy,  which  question  the 
Supreme  Court  refused  to  entertain.  Upon  appeal,  the  Judicial  Committee, 
by  consent,  directed  the  appeal  to  stand  over,  to  enable  A.,  the  Appellant, 
to  petition  the  Lords  Justices  sitting  in  Bankruptcy  to  annul  the  adjudication 
[11  Moo.  P.C.  196]. 

An  English  trader  having  gone  abroad,  and  remained  there  with  the  intent  to 
defeat  or  delay  his  creditors,  is,  under  the  167th  section  of  the  "  Bankruptcy 
Consolidation  Act,  18-19,"  guilty  of  a  continuing  act  of  Bankruptcy  [11  Moo. 
P.C.  197]. 

In  consequence  of  the  poverty  of  the  Plaintiff,  the  Supreme  Court  of  New 
Zealand  allowed  an  appeal  to  the  Queen  in  Council,  without  requiring  the 
usual  security  for  costs  [  1  I   Moo.  P.C.   L93]. 

This  was  an  appeal  from  a  judgment  of  the  Supreme  Courl  of  \ew  Zealand. 
for  the  Southern  1  >is-[190]t  rict ,  in  an  action  of  trespass  broughl  by  the  Appellant 
against  the  Respondent. 

The  facts  out   of  which  the  appeal  arose  were  these:  — 

The  Appellant,  previous  to  the  year  1853,  resided  in  England,  at  Newbury,  in 
the  county  of  Berks,  where  he  carried  on  business  as  a  brickmaker,  cattle  dealer,  ami 


*  Present:  The  Right  Hon.  Dr.  Lushington,  the  Bight  lion.  Tin'  Lord  Justice 
Knight  Bruce,  the  Righl  Hon.  The  Lord  Justice  Turner,  and  tin-  Righl  Hon.  Sir 
William  H.  Maule. 
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money  scrivener.  In  November,  1853,  having  become  largely  indebted  to  various 
creditors,  and  being  wholly  insolvent,  he  left  this  country,  and  went  with  his  family 
to  New  Zealand,  where  he  settled.  On  the  12th  of  March,  1855,  a  petition  for 
adjudication  of  bankruptcy  against  the  Appellant,  was  presented  to  the  Court  of 
Bankruptcy  for  the  London  District  by  one  Wilson,  a  creditor  of  the  Appellant 
Proof  having  been  given  of  the  petitioning  creditor's  debt,  and  of  the  trading  and 
act  of  bankruptcy  of  the  Appellant,  he  was  on  that  day  adjudicated  a  Bankrupt, 
and  official  and  trade  assignees  of  the  estate  and  effects  of  the  Appellant  were  ap- 
pointed under  the  bankruptcy.  Notice  of  this  adjudication  was  served  at  the  last 
place  of  abode  of  the  Appellant,  and  published  in  the  Gazette,  the  Appellant  being 
required  to  surrender  on  the  4th  of  May,  1855. 

The  Appellant  did  not,  however,  surrender  himself,  nor  take  any  steps  to  annul 
the  petition  for  adjudication  of  bankruptcy.  A  power  of  attorney,  dated  the  [191] 
21th  of  April,  1855,  was  executed  by  the  assignees,  authorizing  the  Respondent,  a 
resident  in  New  Zealand,  to  collect  and  get  in  all  and  singular  the  estate  and  effects 
of  the  Appellant,  in  New  Zealand  or  elsewhere  out  of  Great  Britain  and  Ireland, 
and  on  the  27th  of  April,  1855,  Mr.  Commissioner  Fane,  acting  in  the  matter  of  the 
bankruptcy,  issued  a  warrant  addressed  to  the  Respondent,  authorizing  and  em- 
powering him  to  enter  into  and  upon  the  house  of  the  Appellant,  and  to  seize  all 
things  whatsoever  belonging  to  him.  In  pursuance  of  this  warrant,  the  Respondent, 
on  the  6th  of  October,  1855,  entered  into  and  seized  the  dwelling-house  and  furniture, 
etc.,  of  the  Appellant,  in  the  Colony  of  New  Zealand,  and  also  the  cattle  and  certain 
closes  and  parcels  of  land  belonging  to  him  in  that  Colony,  on  behalf  of  the  as- 
signees. 

In  consequence  of  such  seizure,  the  Appellant  brought  an  action  of  trespass 
against  the  Respondent  in  the  Supreme  Court  for  the  Southern  District  of  New 
Zealand,  to  recover  damages  for  the  trespass  and  conversion.  To  this  action  the 
Respondent  demurred,  and  pleaded  the  bankruptcy  of  the  Appellant,  and  justified 
the  acts  complained  of,  as  being  done  under  and  in  execution  of  the  warrant  of  the 
Court  of  Bankruptcy.  To  this  plea  the  Appellant  gave  notice  that  he  disputed  the 
petitioning  creditor's  debt  and  the  trading  and  act  of  bankruptcy,  and  by  way  of 
replication,  he  denied  the  bankruptcy,  and  alleged  that  the  Respondent  of  his  own 
wrong,  committed  the  trespasses  and  conversions.  The  Respondent  made  profert  of 
the  official  copies  of  the  several  proceedings  in  the  bankruptcy  of  the  Appellant  re- 
ferred to  in  the  plea,  and  submitted,  that  the  same  were  conclu-[192]-sive  evidence 
of  the  bankruptcy,  and  that  in  the  absence  of  any  proceedings  taken  in  England  to 
dispute  or  annul  the  fiat  or  the  petition  for  adjudication,  the  same  must  be  taken 
and  held  by  the  Supreme  Court  of  New  Zealand  to  be  valid  and  subsisting,  the 
Supreme  Court  having  no  jurisdiction  in  matters  of  bankruptcy  or  other  proceed- 
ings had  or  taken  in  the  Court  of  Bankruptcy  in  England,  or  under  the  laws  then  in 
force  relative  to  Bankrupts. 

This  demurrer  was  allowed  by  Mr.  Justice  Wakefield  on  the  6th  of  March,  1856, 
on  the  ground  that  to  permit  the  Appellant  to  dispute  the  petitioning  creditors' 
debt,  and  the  trading  and  act  of  bankruptcy,  would  be  tantamount  to  creating  in 
New  Zealand  a  Court  of  appeal  from  England. 

A  rule  was  afterwards  granted  by  the  Court,  at  the  instance  of  the  Appellant,  to 
show  cause  why  this  judgment  should  not  be  set  aside;  but,  after  argument,  the  rule 
was  discharged.  The  judgment  of  Mr.  Justice  Wakefield,  in  discharging  the  rule, 
was  as  follows: — "The  further  discussion  of  this  case  has  strengthened  my  belief 
that  I  decided  correctly  on  the  first  hearing  of  it,  on  the  6th  of  March  last.  The 
233rd  section  of  '  The  Bankrupt  Law  Consolidation  Act,  1819,'  gives  the  right  to  a 
person  in  similar  circumstances  to  the  Plaintiff  to  commence  an  action,  suit,  or 
other  proceeding,  to  annul  the  adjudication  within  twelve  months  after  the  advertise- 
ment of  the  bankruptcy  in  the  London  Gazette.  These  proceedings  must  be  com- 
menced at  home.  The  case  of  Clark  v.  Mullivk  (3  Moore's  P.C.  Cases  252)  has  been 
cited  as  an  authority  for  this  Court  having  jurisdiction  to  try  the  issue  of  bank- 
ruptcy, or  no  bankruptcy.  No  doubt  it  favours  such  a  view,  but  there  [193]  is  a 
difference  between  that  case  and  the  present  one.  Clark  v.  Muttick  was  an  action  by 
a  person  alleging  himself  to  be  the  assignee  of  a  Bankrupt  against  a  debtor  to  the 
estate  of  the  Bankrupt,  whereas  this  is  an   action   by  the  Bankrupt  against  the 
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assignees'  representative.  Hart.  Assuming  that  the  latter  action  could,  like  the 
former,  be  tried  in  the  Colony,  there  is  nothing  to  show  that  a  Colonial  Court  is 
bound  to  examine  the  proceedings  of  the  Court  of  Bankruptcy  in  the  Colony  at  the 
instance  of  the  Bankrupt.  On  the  other  hand,  '  The  Bankruptcy  Law  Consolidation 
A  I  '  contains  various  provisions  for  trying  the  question  at  home,  and  in  the  presenl 
case  the  reasons  for  resorting  to  the  tribunals  there  instead  of  the  tribunal  1. 

iily  preponderate.  One  1  have  already  alluded  to,  namely,  the  great  trouble  and 
expense  of  procuring  evidence  here,  as  it  could  not  be  obtained  without  Bendii 
commission  home,  a  cosily  proceeding,  and  proverbially  not  so  satisfactory  as  ex- 
amining witnesses,  run  voce.  <  >n  the  other  hand,  every  sort  of  information  thai 
might  be  required  would  be  found  a1  once  al  I  be  place  \\  hence  the  adjudicat  Lor  issued, 
and  a  great  Baying  of  both  time  and  money  would  be  secured  by  resorting  thither. 
When  the  Plaintiff  has  succeeded  in  setting  aside  the  adjudication  of  the  Court  of 
Bankruptcy  against  him  in  an  English  Court,  he  may  be  in  a  position  to  maintain 
his  action  against  the  Defendant." 

The  Appellant  applied  to  the  Supreme  Court  of  New  Zealand,  for  leave  to  appeal 
from  this  judgment  to  England,  and,  by  reason  of  his  poverty,  that  he  might  be 
allowed  to  prosecute  the  same  without  giving  security  for  costs  of  the  appeal.  The 
Court  granted  leave  without  giving  the  usual  security. 

[194]  In  support  of  the  appeal  the  Appellant  submitted  that  the  judgment  was 
erroneous,  for  the  following  reasons:  — 

First.  That  as  the  Court  of  Bankruptcy  was  limited  in  its  jurisdiction  to 
England  and  Wales,  and  did  not  extend  to  the  Colonies,  therefore  the  warrant  of 
such  Court  pleaded  by  the  Respondent  as  his  authority  for  the  trespasses  and  con- 
versions complained  of,  was  of  no  legal  force  in  New  Zealand,  and  was  no  legal 
defence  to  the  action  brought  by  the  Appellant  against  the  Respondent. 

Second.  That  supposing  such  warrant  was  of  legal  force  in  New  Zealand,  still 
as  Buch  warrant  merely  directed  the  Respondent  to  take  possession  of  the  Appellant's 
personal  estate,  it  was  no  justification  to  the  Respondent  for  seizing  the  Appellant's 
real  estate,  or  for  selling  his  personal  estate. 

Third.  That  (as  the  Respondent  in  his  plea  to  the  action,  alleged  the  bankruptcy 
of  the  Appellant,  and  that  he,  the  Respondent,  had  committed  the  trespasses  and  con- 
versions complained  of,  for  and  on  behalf  of  the  assignees  of  the  estate  and  effects  of 
the  Appellant,  and  by  virtue  of  the  warrant  of  the  Court  of  Bankruptcy)  the  Appel- 
lant was  entitled  in  such  action  to  try  the  validity  of  the  adjudication  of  bank- 
ruptcy. 

Fourth  That  where  persons  (acting  under  the  authority  of  a  Court  confined  in 
its  jurisdiction  to  England,  as  the  Court  of  Bankruptcy  is)  seize  property  in  another 
country,  the  Courts  of  such  country,  within  whose  jurisdiction  such  property  is 
situated,  are  bound,  if  called  upon,  to  ascertain  that  the  proceedings,  under  which 
such  property  has  been  seized,  are  legal. 

[195]  And.  as  to  the  adjudication  of  bankruptcy,  he  further  submitted  that  the 
same  was  invalid,  for  the  following  reasons:  — 

First.  That  he  was  not  indebted  to  the  petitioning  creditor. 

Second.  That  the  petition  for  the  adjudication  of  bankruptcy  was  not  in  the 
form  required  by  the  89th  section  of  "The  Bankruptcy  Law  Consolidation 
Act,  1849,"  nor  had  it  been  filed  and  prosecuted  as  required  by  the  90th  section  of 
that  Act. 

Third.  That  the  Appellant  was  not  a  trader  liable  to  become  Bankrupt  under 
the  provisions  of  "  The  Bankrupt  Law  Consolidation  Act,  1849." 

Fourth.  That,  even  if  the  Appellant  was  a  trader,  the  act  of  bankruptcy  on  which 
such  adjudication  was  obtained,  was  his  departing  the  realm  on  the  '.'th  of  Novem- 
ber, 1853,  and,  as  the  petition  for  adjudication  of  bankruptcy  was  not  filed  until 
the  12th  of  March.  1855  (being  more  than  sixteen  months  after  the  act  of  bank- 
ruptcy was  committed),  such  adjudication  of  bankruptcy  was  invalid  under  the 
|8th  section  of  "The  Bankrupt  Law  Consolidation  Act,  L849." 

In  support  of  the  judgment  appealed  from,  the  Respondent  contended  that  there 
was  no  ground  in  law  for  setting  it  aside,  and  relied  upon  the  following  reasons: 

First.  That  it  appeared  upon  the  proceedings  in  bankruptcy,  that  the  Appellant 
was  dulv  adjudicated  a  Bankrupt. 

669 


XI  MOORE,  196  LABOUCHERE  V.  TUPPER  [1857] 

Second.  That  as  no  action,  suit,  or  other  proceeding,  within  the  meaning  of  the 
233rd  section  of  "  The  Bankrupt  Law  Consolidation  Act,  1849,"  had  at  any  time 
been  taken  by  the  Appellant  to  dispute  or  annul  the  petition  for  adjudication,  the 
Gazette  containing  [196]  the  advertisement  of  the  adjudication  was  conclusive  evi- 
dence against  the  Appellant,  that  lie  had  become  a  Bankrupt  before  the  date  and 
filing  of  the  petition  for  adjudication. 

The  Appellant  appeared  in  person  in  support  of  the  appeal. 

He  submitted,  that  the  "  Bankrupt  Law  Consolidation  Act,  1849,"  did  not  apply 
to  New  Zealand  ;  and  that  the  Court  below  ought  to  have  entertained  the  objections 
urged  to  the  validity  of  the  adjudication  of  bankruptcy.  Upon  this  point  he  relied 
upon  Clark  v.  Mvllick  (a),  and  he  disputed  the  validity  of  the  adjudication,  relying 
upon  the  same  grounds  stated  in  his  reasons  of  appeal  upon  this  point. 

The  Lord  Justice  Knight  Bruce. — As  the  validity  of  the  adjudication  is  disputed 
by  the  Appellant,  it  seems  the  proper  course  to  allow  him  to  present  a  petition  to 
the  Lords  Justices  sitting  in  Bankruptcy  to  annul  the  adjudication,  and  in  the  mean- 
time for  the  appeal  to  stand  over. 

Mr.  Hannen,  for  the  Respondent,  admitted  that  the  judgment  could  not  be  sus- 
tained, and  consented  to  this  course. 

The  Appellant  accordingly  presented  a  petition  to  the  Lords  Justices,  to  annul 
the  adjudication  on  the  grounds  set  forth  in  the  reasons  relied  upon  by  him  [197]  in 
the  appeal  to  Her  Majesty  in  Council  (see  case  upon  this  point  reported  nom. 
Ex  parte  Bunny,  1  De  Gex  and  Jones,  309).  The  Lords  Justices  expressed  their 
opinion  that  the  Appellant  had  resided  abroad  with  the  intent  to  defeat  or  delay 
his  creditors,  and  that  there  was  a  continuing  act  of  bankruptcy  while  he  so  con- 
tinued to  remain  abroad  with  that  intent. 

The  Appellant  wishing  to  try  the  validity  of  the  adjudication  by  an  action,  the 
petition  was  ordered  to  stand  over  with  liberty  to  him  to  bring  such  action.  The 
Appellant  ultimately  declined  to  bring  an  action  and  the  petition  was  dismissed. 

By  an  Order  in  Council  made  upon  the  appeal,  leave  was  granted  to  the  Appel- 
lant to  withdraw  the  appeal,  by  consent. 

[Mews'  Dig.  tit.  BANKRUPTCY,  H.,  IV.  Colonial  Bankruptcy;  tit.  COLONY, 
I.  General  Principles,  1.  English  Law — Introduction  and  Applicability, 
III.  Appeals  to  Privy  Council,  6  Practice,  1.  In  forma  pauperis.  S.C.  sub  nom. 
Ex  parte  Bunny,  1  De  G.  and  J.  309.  As  to  application  of  English  statute  law 
to  the  Colonies,  etc.,  see  note  to  Lyons  (Mayor  of)  v.  East  India  Co.  (1836), 
1  Moo.  P.C.  at  p.  299.  Cf.  also  Cooke  v.  Charles  A.  Vogeler  Co.  (1901), 
A.C.  102;  Dulaney  v.  Merry,  1901,  70  L.J.  K.B.  376.  As  to  special  leave  to 
appeal  in  civil  cases,  see  note  to  Reterneyer  v.  Obermuller,  1837,  2  Moo.  P.C.  at 
p.  125.] 

[198]  ON  APPEAL  FROM  THE  COURT  OF  CHANCERY  IN  THE 

ISLE  OF  MAN. 

HENRY  LABOUCHERE   and   Others,— Appellants;   EMILY   TUPPER   and 

Others, — Respondents  *  [June  17,   1857]. 

An  executor  of  a  trader  carying  on  the  trade  after  his  death,  though  not  avowedly 
in  the  character  of  executor,   is  nevertheless   personally  liable  for  all  the 

(a)  3  Moore's  P.C.  Cases,  252.  See  also  Edwards  v.  Ronald  (1  Knapp's  P.C.  Cases, 
259) ;  British  Linen  Company  v.  Druminond  (10  Barn,  and  Cr.  903) ;  Davison  v. 
Fanner  (6  Exch.  Rep.  242);  Leroux  v.  Brown  (12  Com.  Ben.  Rep.  801);  Mostyn  v. 
Fabrigas  (Cowp.  161),  and  see  notes  to  that  case  in  1  Smith's  L.C.,  363  (2nd  edit.). 

*  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  The  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  The  Lord  Justice  Turner,  and  the  Right  Hon. 
Sir  Edward  Ryan. 
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debts  contracted  in  the  t  radc  after  the  Testator's  death,  w  bether  In-  is  entitled 
or  not,  i"  be  wholly,  or  to  any  extent,  indemnified  by  the  Testator's  persona] 
estate,  and  whether  the  Testator's  estate  is  Bufficienl  or  Insufficient  for  that 
purpose  [11  Moo.  P.C.  221]. 

Neither  does  the  propriety  of  the  executor's  conduct,  as  between  himself  and 
those  beneficially  interested  in  the  Testator's  personal  estate,  give  the 
creditors  of  the  trade,  becoming  so  after  the  death  of  the  Testator,  the  rights 
of  creditors  of  the  Testator:  it  being  immaterial,  as  far  as  they  are  con- 
cerned, whether  the  Testator,  if  he  had  a  partner,  was  bound  by  a  covenanl 
with  him  thai  the  Testator's  executor  should  continue  the  trade  in  partner- 
ship with  the  surviving  partners  [11  Moo.  P.C.  221]. 

The  executor  of  a  deceased  shareholder  in  a  Joint-stock  Banking  Company  held 
not  liable  to  make  good  out  of  his  Testator's  assets,  debts  contracted  by  the 
Company  subsequently  to  the  Testator's  death,  though  the  shares  were 
registered  in  the  executor's  name,  and  he  received  the  dividends  in  his  char- 
acter of  executor,  the  debts  due  at.  his  death  having  been  subsequently  dis- 
charged by  the  Company  f  1 1  Moo.  P.C.  221]. 

There  is  no  difference  between  the  Manx  law  and  the  law  of  England  in  reaped  to 
the  principles  applicable  to  the  law  of  partnership  [11  Moo.  P.C.  216]. 

The  Appellants  were  the  partners  in  a  firm,  which,  since  1836,  had  carried  on 
the  business  of  banking  in  London,  under  the  style  of  "Williams,  Deacon, 
Labouchere,  Thornton,  and  Co.,"  and  one  of  the  Respondents,  Carre  Cook  Tupper, 
was  the  executor  of  one  John  Colton  Tupper;  the  other  Respondents,  Emily  Tupper 
and  her  children,  were  the  persons  beneficially  interested  under  the  Will  of  John 
Colton  Tupper. 

The  appeal  was  brought  against  two  decrees  of  the  [199]  Court  of  Chancery  in 
the  Csle  of  Man.  made  in  two  causes  instituted  there.  The  first  suit  related  to  a 
debt  due  from  the  "  Isle  of  Man  Joint-stock  Hanking  Company  "  to  the  firm  of 
Williams.  Deacon,  and  Co.  The  second  cause  was  a  cross  suit  to  the  original  bill 
brought  by  the  Appellants  and  John  Deacon,  deceased. 

The  principal  questions  raised  by  the  pleadings  and  the  subject  of  the  appeal, 
were — First,  whether  the  real  and  personal  estate  of  John  Colton  Tupper,  who  was, 
at  the  time  of  his  decease,  a  shareholder  in  "  The  Esle  of  Man  Joint-stock  Banking 
Company,"  was  liable  to  the  Appellants  for  the  debts  due  to  their  firm  when  that 
Company  stopped  payment  on  the  11th  of  August,  l84-"i  ;  and,  secondly,  if  the  real 
and  personal  estate  was  not  so  liable,  whether  such  estate  was  liable  to  the  Appel- 
lants for  the  debts  owing  to  their  firm  from  that  Company  at  the  time  of  the  dee. 
of  John  Colton  Tupper.  By  the  decree  made  in  the  first  cause,  the  Court  of 
Chancery  in  the  Island  declared  that  the  Respondent,  Carre  Cook  Tupper,  as 
executor  of  John  Colton  Tupper,  had  no  power  to  pledge  the  estate  of  his  Testator 
beyond  the  amount  invested  in  the  shares,  and.  therefore,  that  the  estate  was  not 
liable  to  the  debts  incurred  by  the  Company  after  the  death  of  John  Colton  Tupper, 
beyond  the  amount  invested  in  Buch  shares,  and,  that  the  debts  owing  by  the  Com- 
pany to  the  Appellant's  firm,  at  the  time  of  the  death  of  John  Colton  Tupper,  were 
discharged  by  payments  made  subsequent  to  his  decease.  By  the  decree  in  the 
Dross-suit,  the  bill   was  dismissed. 

The  facts  of  the  case  out  of  which  the  appeal  arose  were  as  follow:  — 

[200]  In  the  year  1836,  a  Joint-stock  Banking  Company,  called  the  "  Isle  of  Man 
Joint-stock  Banking  Company,''  was  formed  for  the  purpose  of  carrying  on  a  bank- 
ing business  at  Douglas,  in  the  Isle  of  Man.  This  partnership  was  constituted  by  a 
deed,  dated  the  2nd  of  July,  1836,  and  a  memorandum  annexed  thereto,  dated  the 
22nd  of  August,  1837,  which  was  made  between  two  persons,  named  Wulff  and 
Forbes,  of  the  town  of  Douglas,  Bankers,  and  John  Colton  Tupper  and  upwards  of 
130  other  persons,  as  shareholders  in  the  co-partnership.  By  section  eight  of  the 
deed  of  co-partnership  it  was  provided,  that  the  name  and  place  of  abode  of  each 
proprietor  for  the  time  being,  in  the  Company,  together  with  the  number  of  ah 
held  by  him.  from  time  to  time,  should  be  entered  and  written  in  a  honk,  to  be  kept 
for  that  purpose,  to  be  called  "  The  Shareholders'  Register,"  and  every  proprietor 
who  should  at  any  time  change  his  name  or  place  of  abode,  or,  being  a   female. 
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should  many,  and  the  assignees  of  any  proprietor  who  should  become  Bankrupt 
or  Insolvent,  and  the  personal  representatives  of  any  proprietor  who  should  die, 
should,  immediately  upon  and  after  the  events,  leave  a  notice  at  the  Banking-house 
or  office  of  the  Company,  in  the  town  of  Douglas,  stating  his  name,  or  new  name 
and  place  of  abode  ;  and  when  a  female  proprietor  should  have  been  married,  then 
the  name  and  place  of  abode  of  her  husband.        Section  nine  provided,  that  no 
benefit  of  survivorship  should  take  place  between  the  proprietors,  and  that  all  the 
property  of  the  Company  should,  as  between  the  several  proprietors  and  their  real 
and  personal  representatives,  be  deemed  personal  estate.     Section  fifty-nine  pro- 
vided, that  in  case  any  person  in  whom  any  shares  [201]  in  the  capital  of  the  Com- 
pany should,  by  original  subscription,  purchase,  marriage,  bequest,  representation, 
or  other  mode  of  acquisition,  become  vested,  and  who  should  not  have  executed  or 
otherwise   acceded  to  the  deed,   should,   for  three   calendar   months,   after   notice, 
neglect  or  refuse  to  execute  the  deed  of  accession  as  therein  mentioned,  then  it  should 
be  lawful  for  the  Directors  for  the  time  being  to  declare  the  shares  so  vested  in  such 
person  neglecting  or  refusing  as  aforesaid,  and  all  benefit  and  advantage  whatsoever 
incident  thereto,  to  be  forfeited  to  the  remaining  members  of  the  Company,  and  the 
same  should  be  forfeited  accordingly.     Section  sixty  provided,  that  whenever,  by 
any  means  whatsoever,  any  shares  in  the  capital  of  the  Company  should  become 
forfeited,  or  should  be  duly  and  effectually  transferred  to  a  new  proprietor,  then 
and  in  such  case,  and  not  before,  the  responsibility  of  the  previous  owner  as  a  pro- 
prietor in  the  Company  in  respect  of  such  share  or  shares  should  cease  and  deter- 
mine, and  such  previous  owner  should  be  exonerated  and  released  from  all  subse- 
quent claims,  demands,  and  obligations,  in  respect  of  the  same  share  or  shares,  and 
from  all  future  observance  and  performance  of  the  covenants,  conditions,  stipula- 
tions, and  agreements  of  the  deed  in  respect  of  the  same  share  or  shares.     Section 
sixty-one  provided,  that  before  any  assignee  of  a  Bankrupt  or  Insolvent  proprietor 
should  sell  or  assign  any  share  or  shares  in  the  capital  of  the  Company  vested  in 
him  in  that  capacity,  and  before  any  executor,  administrator,  or  legatee  of  a  de- 
ceased proprietor,  or  any  husband  of  a  female  proprietor,  should  sell,  transfer,  or 
assign  any  share  or  shares  vested  in  him  in  such  capacity  or  should  become  a  pro- 
prietor in  respect  of  such  share  [202]  or  shares,  or  receive  any  dividends  in  respect 
of  the  same,  he  or  they  should  produce  to  the  Directors  for  the  time  being  of  the 
Company,  satisfactory  evidence  of  his  or  their  titles  to  the  same.     By  section  sixty- 
six  it  was  provided,  that  if  ever  the  losses  of  the  Company  should  have  absorbed  not 
only  the  whole  of  the  fund  called  the  reserve  surplus  fund,  but  also  one-fourth  part 
of  the  paid-up  capital  of  the  Company,  the  Directors  for  the  time  being  should  call 
a  special  general  meeting  of  the  proprietors,  and  lay  a  statement  of  the  affairs  of 
the  Company  before  such  meeting,  when  it  should  be  lawful  for  any  three  or  more  of 
the  proprietors  at  such  meeting  to  require  the  dissolution  of  the  Company,  unless 
two-thirds  in  number  and  value  of  the  proprietors  then  and  there  present  should  be 
desirous  of  continuing  the  Company,  which  they  should  be  at  liberty  to  do  upon 
purchasing  the  shares  of  the  party  or  parties  desirous  of  withdrawing,  and  indem- 
nifying such  retiring  proprietors  from  the  debts  and  engagements  of  the  Company, 
and  releasing  them  as  therein  mentioned. 

The  Respondent,  Carre  Cook  Tupper,  was  a  shareholder,  and  one  of  the  Directors 
of  the  Company  from  its  commencement  until  the  Bank  stopped  payment.  The 
Testator,  John  Colton  Tupper,  was,  at  the  time  of  making  his  Will  and  at  his  death, 
also  a  shareholder  in  the  Company,  and  by  his  Will,  dated  the  23rd  of  March,  1838, 
he  gave,  devised,  and  bequeathed  unto  the  Respondent,  Emily  Tupper,  certain 
chattels  for  her  benefit  during  her  life,  and  he  also  gave  and  bequeathed  unto  Carre 
Cook  Tupper  and  Edward  Forbes,  all  other  his  real  and  personal  estate  whatsoever, 
in  trust  to  collect  and  receive  the  rents,  issues,  profits,  and  dividends  arising  from 
the  same,  and  all  profits  [203]  and  advantages  arising  from  any  shares  to  which  he 
might  be  entitled  in  any  mines  of  lead  or  copper,  and  from  and  out  of  the  yearly 
income  thereof  to  pay  an  annuity  to  the  Respondent,  Emily  Tupper  ;  and  upon 
other  trusts  therein  mentioned.  The  Will  did  not  empower  the  trustees  and  exe- 
cutors to  sell  any  portion  of  the  Testator's  estate  until  the  eldest  son  became  of  age, 
nor  did  the  Will  contain  any  directions  relative  to  the  interest  of  the  Testator  in 
the  Banking  Company,  or  in  anywise  authorize  the  executors  to  employ  any  part 
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of  the  Testator's   estate    in    carrying  on  <>r  continuing    the    business    of    the    co- 
partnership. 

The  Testator  died  on  the  22nd  of  January,  L840,  Leaving  the  Respondent,  Emily 
Tupper,  his  widow,  and  the  other  Respondents,  his  children,  him  surviving,  who 
claimed  under  his  Will  to  be  interested  in  his  residuary,  real  and  personal  estate. 
Forbes  having  renounced,  Carre  ('00k  Tupper  alone  acted  as  executor  thereof. 
Carre  Cook  Tupper  did  not  sell  the  Testator's  shares  in  the  Bank,  but,  being  himself 
a  partner  and  Director,  In'  caused  the  shares  to  lie  entered  in  tin-  Shareholders 
Register  as  held  by  "  The  representatives  of  .1.  ('.  Tupper."  This  entry  was  signed 
by  ('am-  Cook  Tupper,  as  one  of  the  Directors  of  the  Company.  In  August,  1840, 
a  dividend  of  £8  pel'  cent  was  paid  upon  the  Bank  shares ;  and  in  1841,  a  dividend 
of  £6  per  cent  was  paid;  and  in  1842,  a  dividend  of  £5  per  cent;  which  several 
dividends  were  received  by  Carre  Cook  Tupper.  as  executor,  and  paid  by  him  to 
the  credit  of  the  account  of  the  estate  of  the  Testator  with  the  Hank. 

The  Company  stopped  payment  on  the  lltli  of  August,  L843,  and  a  hill  and 
action  was  hied  by  the  Appellants'  firm  in  the  Court  of  Chancery  in  the  Isle  [204]  of 
Man,  on  the  ne\t  day,  againsl  all  the  shareholders  in  the  Company,  including  Carre 
Cook  Tupper  in  his  own  right  and  also  as  executor  of  John  Colton  Tupper,  and 
against  the  Legal  representatives  of  many  others  who  had  been  shareholders  iii  the 
Company,  claiming  the  sum  of  £60,000  due  to  the  Appellants'  firm  upon  eight 
promissory  notes  of  the  manager  of  the  Company,  as  a  specialty  debl  ;  and  in 
December,  1843,  a  supplemental  hill  was  tiled  by  the  Appellants'  firm,  claiming  the 
sum  of  £99,9  1 1  18s.  Id.     In  this  suit  the  estate  of  the  Testator  was  arrested. 

The  Respondents,  the  wife  and  children  of  John  Colton  Tupper,  and  Carre  John 
Tupper,  since  deceased,  on  the  20th  of  March,  1844,  tiled  a  hill  in  the  Court  of 
Chancery  in  the  Island  againsl  Carre  Cook  Tupper.  and  the  Appellants,  atel 
Williams  the  elder,  and  John  Deacon,  by  which  hill,  among  other  things,  they 
charged  that  the  Company  was  dissolved  by  the  death  of  John  Colton  Tupper,  and 
that  thereafter,  Carre  Cook  Tupper  carried  on  the  trade  or  husiness  of  a  Banker 
on  his  own  account  and  responsibility  in  respect  of  the  shares  therein  so  belonging 
to  the  Testator  at  the  time  of  his  death  ;  and  that  the  debt,  if  any,  which  was  up 
to  and  at  the  time  of  the  death  of  the  Testator  due  to  the  Appellants'  firm,  consisted 
of  a  small  balance  due  by  the  partnership,  and  which  balance,  the  Plaintiffs  charged, 
was  entirely  discharged  by  payments  subsequently  made  to  the  Appellants'  firm 
by  the  survivors  of  the  partnership  ;  and  that  since  the  death  of  the  Testator,  Carre 
Cook  Tupper  had  continued  to  trade  with  the  Testator's  share  of  the  capital  of  the 
Bank  which  existed  at  the  time  of  the  death  of  the  Testator,  and  with  liis  other  assel - 
in  conjunction  with  the  surviving  partners  as  [205]  aforesaid,  under  the  firm  of  the 
"Isle  of  Man  Joint-stock  Banking  Company,"  or  some  other  style  or  firm  as  a 
new  partnership,  and  debts  to  a  very  Large  amount  had  been  contracted  by  such 
new  partnership  with  divers  persons,  hut  particularly  as  the  Respondents  alleged 
with  the  Appellants'  firm;  and  that  such  new  banking  partnership  carried  on  by 
Carre  Cook  Tupper,  and  the  other  surviving  partners  as  aforesaid,  stopped  pay- 
ment on  the  14th  of  August,  then  last  past,  and  that  the  Appellants'  firm  had  by 
virtue  of  the  process  of  the  Court  of  Chancery  in  the  Isle  of  Man.  granted  upon  the 
bill  filed  by  the  Appellants'  firm  in  the  year  L843,  attached  and  arrested  property 
and  effects,  part  of  the  estate  of  the  Testator  in  the  hands  of  Carre  Cook  Tupper, 
as  well  as  Carre  Cook  Topper's  own  property,  to  lie  amenable  to  such  decree  as 
mighl  he  made  on  the  1  > 1 1 1  :  and  the  Hill  further  charged  that  the  Defendant,  Carre 
Cook  Tupper,  and  also  Williams.  Deacon,  and  Co.,  pretended  that  the  estate  ami 
effects  of  the  Testator  were  Liable  to  debts  contracted  with  them  by  Carre  Cook 
Tupper  subsequently  to  the  decease  of  the  Testator,  which  Liability  the  Respondents 
denied  ;  and  the  Hill  prayed  that  the  Will  of  the  Testator  might  he  established  and 
the  trusts  thereof  performed,  and  for  an  accounl  of  his  persona]  and  real  estates, 
and  that  the  Appellants'  firm  might  be  restrained  by  injunction  from  attaching  or 
arresting  the  estate  or  effects  of  the  Testator,  in  the  posses-ion  of  the  Defendant, 
Carre  Cook  Tupper.  or  elsewhere. 

The  Appellants  and  John  Deacon,  by  their  answer,  submitted,  that  ai  cording  to 
the  true  construction  of  the  deed  constituting  'he  partnership  of  the  Banking  Com- 
pany, the  same  was  not  dissolved  by  the  death  of  [206]  John  Colton  Tupper.  hut  that 
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the  executors  of  the  'Will  of  John  Colton  Tupper  were  by  the  deed  bound  to  the  other 
partners  in  the  Bank  to  continue  the  partnership  on  the  behalf  and  at  the  risk  of  the 
estate  of  John  Colton  Tupper,  until  either  the  executors  became  themselves  indi- 
vidually shareholders  and  partners  in  the  Banking-  Company,  or  induced  some  other 
person  "or  persons  to  become  shareholder  and  partner,  shareholders  and  partners 
therein,  and  until  such  new  shareholder  and  partner,  shareholders  and  partners, 
whether  the  executors  themselves  or  such  other  person  or  persons  had  been  duly  ad- 
mitted and  recognised  as  such  shareholder  and  partner,  shareholders  and  partners, 
and  that  Carre  Cook  Tupper  did  not  after  the  decease  of  the  Testator  carry  on  the 
trade  or  business  of  a  banker  on  his  own  account  or  responsibility  in  respect  of  the 
shares  belonging  to  the  Testator  at  the  time  of  his  decease.  And  the  answer  further 
alleged,  that  Carre  Cook  Tupper  did  not  for  his  own  benefit,  but  as  executor  of  the 
Will  of  the  Testator  and  for  the  benefit  of  the  estate  of  the  Testator,  receive  the  divi- 
dends which  were  from  time  to  time  declared  and  became  due  after  the  decease  of 
the  Testator  in  respect  of  the  shares  of  the  Testator  up  to  the  stopping  payment  of 
the  partnership,  of  which  the  Testator  was  a  partner  at  the  time  of  his  decease. 

l/pon  this  bill  the  Court  of  Chancery  in  the  Island,  in  April,  1814,  granted  an 
injunction,  prohibiting  Carre  Cook  Tupper  from  further  intermeddling  with  the 
estate  and  effects  of  John  Colton  Tupper,  and  appointed  a  receiver  of  the  rents  and 
profits  of  such  estate. 

In  1^4 9 ,  a  decree  was  made  in  the  original  suit  of  the  Appellants,  commenced  in 
August,  1843.  [207]  By  this  decree  the  suit  was  dismissed  as  against  some  of  the 
Defendants,  and  it  was  declared  that  Carre  John  Tupper,  in  his  own  right  and  as 
executor  of  John  Colton  Tupper,  and  other  original  proprietors  of  shares,  ought  to 
pay  the  Appellants'  firm  the  sum  of  £96,793  4s.  6d.  with  interest. 

The  Appellants  and  Deacon,  in  consequence  of  the  injunction  and  appointment 
of  a  receiver,  were  unable  to  enforce  their  decree  against  the  estate  and  effects  of 
John  Colton  Tupper;  they,  therefore,  on  the  30th  of  May,  1851,  filed  a  cross  bill 
against  Emily  Tupper,  and  the  children  of  the  Testator,  and  against  Carre  Cook 
TujDper,  stating,  among  other  things,  the  decree  against  Carre  Cook  Tupper,  and  that 
at  the  decease  of  Testator  the  Company  stood  indebted  to  the  Appellants  in  the  sum 
of  £60,000  and  upwards,  to  the  payment  of  which  the  Testator's  estate  was  bound  to 
contribute  ;  and  that  Carre  Cook  Tupper,  in  pursuance  of  his  duty  as  trustee  and  ex- 
ecutor and  in  strict  compliance  with  the  terms  of  the  Will,  to  which  Emily  Tupper 
had  given  her  consent,  continued  to  carry  on  the  partnership  with  the  assets  of  the 
deceased  until  the  debt  of  £60,000  had  increased  to  the  sum  of  £99,943  18s.  Id. ;  and 
praying  for  an  account  of  all  the  estate  and  effects  of  the  Testator,  whether  specifically 
bequeathed  or  otherwise  :  and  that  the  personal  estate  might  be  reduced  into  money, 
and  all  moneys,  the  proceeds  of  the  estates,  might  be  paid  over  to  the  Clerk  of  the 
Rolls  for  distribution  amongst  the  creditors  of  the  estate  of  the  Testator;  and  that 
in  case  the  personal  estate  should  be  found  insufficient,  that  the  real  estate  of  the 
Testator  might  also  be  disposed  of,  and  the  proceeds  in  like  manner  be  paid  over  for 
distribution,  and  that  the  Plaintiffs  by  virtue  of  [208]  the  execution  under  the  decree 
of  January  and  February,  1849,  might  be  declared  entitled  to  rank  as  creditors  upon 
the  estates,  real  and  personal,  for  the  sum  of  £60,000,  or  such  balance  of  the  execution 
as  might  appear  to  be  due  and  owing  to  them  upon  the  same,  and  further  praying 
that  the  bill  might  be  considered  and  taken  as  a  cross  bill  to  the  original  bill  of  Emily 
Tupper. 

The  Respondent,  Emily  Tupper,  by  her  answer  to  this  bill,  charged  the  fact  to  be 
that  the  assets  of  the  Company,  at  the  time  of  the  decease  of  the  Testator,  were  more 
than  sufficient  to  discharge  every  debt  and  liability  of  the  Company  to  the  Appel- 
lants, and  that  the  Company  did,  shortly  after  the  decease  of  the  Testator  and  long 
previous  to  the  Company  stopping  payment,  actually  pay  off  and  discharge  to  the 
Appellants'  firm  the  full  amount  of  every  debt  and  liability  which  the  Company  owed 
to  the  Appellants'  firm  at  the  time  of  the  Testator's  decease,  or  were  in  any  respect 
liable  to  them  for  ;  but  that  the  Company  subsequent  to  the  decease  of  the  Testator 
had  contracted  a  new  debt  with  the  Appellants'  firm  for  a  very  large  amount,  and 
which  remained  due  and  owing  to  the  Appellants'  firm  at  the  time  the  Banking 
Company  stopped  payment. 

A  cross  bill  was  also  filed  by  Carre  Cook  Tupper  against  the  Respondents,  the  widow 
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and  children  of  the  Testator,  the  Appellant   and  others,  praying  that  he  might  be 

declared  free  and  discharged  from  all  liability  in  respect  of  the  Appellants'  demands. 

t»n  the  22nd  and  23rd  of  May.  L856j  th<  deci  ibjecl  of  the  present  appeal, 

were  made  by  his  Excellency  tin'  Lieutenant-Governor  and  Chancellor  <>t'  the  Isle  of 

Man.     The  material  part  of  the  judgment  [209]  in  'l'<-  firsl  of  the  Buita  declared,  that 

the  Defendant,  Carre  Cook  Tupper,  as  executor  of  John  Colton  Tupper,  had  made 

himself   personally  Liable  as  a   partner  in   the  "Isle  of   Man   Joint-stock   Banking 

Company,"  in  respect  of  the  shares  previously  beld  by  John  Colton  Tup]  is<  '1. 

in  the  Company,  and  that  la-  had  no  power  to  pledge  the  estate  of  John  Colton  Tupper 

ond  'lie  amount   invested  in  the  shares,  ami,  therefore,  that  tin-  estate  was  not 

Le  'o  the  drills  incurred  by  the  Company  after  the  death  of  the  Testator,  beyond 

the   amount    invested    in    SUCh    .-hares.       And   the   Court    was   also   of   opinion,   that    the 

debts  owing  by  the  Company  to  the  Appellants'  firm  at  the  time  of  the  death  of  the 
itator  were  discharged,  and  that,  therefore,  the  arrests  laid  on  the  property  and 

effects  which  belonged  to  John  Colton  Tupper  under  the  decree  at  the  suit  of  the 
Appellants'  firm  ought  to  he  rescinded  ami  Bel  aside,  ami  the  Bame  was  ordered  and 
decreed  accordingly.  Decrees  were  also  made  in  the  cross  suit  instituted  by  the 
Appellants  and  Deacon,  and  in  the  cross  Buil  instituted  by  Carre  Cook  Tupper, 
whereby  the  hill  in  each  of  those  suits  was  dismissed. 

The  Appellants  appealed  against  the  decree  made  in  the  suit  of  the  Respondents, 
Emily  Tupper  and  others,  and  in  the  cross  suit  brought  by  them,  to  Her  Majesty  in 
Council,  which  appeal  now  came  on  for  hearing. 

The  Attorney-General  (Sir  Richard  Bethell),  and  Mr.  Simpson,  for  the  Appellants. 
— The  principal  decree  of  the  Court  below  cannot  he  sustained:  it  is  in  itself  con- 
tradictory, unfounded,  and  inconsistent  with  the  rules  of  law.  Three  points  are 
raised  by  bucIi  decree*.  First,  the  personal  Liability  of  [210]  the  executor  himself  for 
the  debts  incurred  subsequent  to  the  death  of  his  Testator.  Second,  the  consequent 
non-liability  of  the  Testator's  estate  for  debts  due  to  the  Appellants'  firm  :  and  thirdly, 
the  extinction  of  tin'  debts  due  to  them  by  subsequent  payments  since  the  Testator's 
death,  according  to  the  rule  laid  down  in  Clayton's  case  <  in  Di  vaynes  v.  Noble,  1  Mer. 
576).  Now,  we  submit,  that  the  partnership  in  the  Isle  of  Man  Joint  stock  Banking 
Company,  which  existed  at  the  decease  of  John  Colton  Tupper.  the  Testator  in  the 
cause,  was  not  dissolved  by  his  decease.  The  ninth  section  of  the  deed  of  the  2nd  of 
July,  1836,  provide-,  "that  no  benefit  of  survivorship  shall  take  place  between  the 
proprietors."  By  the  covenants  in  this  deed,  the  Testator  hound  his  real  and 
personal  estate  to  carry  on  the  business  of  the  Banking  Company  a-  a  continuing 
partnership  until  his  executor  should  sell  his  shares,  or  he  or  his  Legatees  should 
personally  become  proprietors,  neither  of  which  events  took  place.  The  effect, 
therefore,  was,  that  until  there  was  such  a  transfer  and  registration,  hi-  Liability 
continued,  and  the  debts  of  the  Company,  as  provided  by  Bection  sixty,  becami 
charge  on  his  estate.  According  to  the  true  construction  of  the  Testator's  Will, 
Carre  Cook  Tupper,  as  executor,  had  power  to  pledge  or  render  liable  the  whole  of 
the  Testator's  estate,  personal  as  well  as  real,  in  carrying  on  the  liusj]i,.s>  of  the  Hank- 
in-'  Company  after  the  deceaBe  of  the  Testator:  and  this  lLe  did.  Tin/  Appellants 
had  a  right,  therefore,  to  treat  the  executor  as  standing  in  the  place  of  the  Testator; 
since,  by  virtue  of  the  deed  and  Will  together,  he  had  power  to  pled-,-  the  estate. 
That  estate,  in  fact,  stood  in  relation  to  the  liabilities  of  the  Company  in  the  place 
of  the  Testator's  [211]  person,  ami  was  bound  by  the  same  covenants  and  dealings  - 
his  person  would  have  been.  Such  a  covenant  in  the  deed  of  partnership  is  valid  by 
the  law  in  force  in  the  Isle  of  Man,  though  it  may  he  doubtful  whether  by  the  law  of 
E    gland   there  could   he  such    a  thin-    as   a  continuous  chain    formed   oi  -   of 

persons  liable  to  the  debts  of  the  concern. — [The  Lord  Justice  Turner:  What 
kind  of  debts  form  a  charge  upon  real  estate  by  the  law  of  the  Island  fj— Descended 
land  is  not  applicable,  hut  purchased  land  after  the  personal  exhausted  is 

liable  to  the  payment  of  delits.  The  English  authorities  d«>  not  strictly  apply,  hut 
they  illustrate  the  principles  involved  in  this  case.  In  Exp.  Garland  |  I'1  Ves.  1  10), 
ami  Exp.  Richardson  (3  Madd.  138),  the  powers  and  liabilities  <'\'  an  executor 
in  regard  to  questions  of  partner-hip  is  fully  discussed.  Where  by  a  deed  of  a 
Company  it  was  to  continue  for  forty  year-,  at  id  it  was  provided  that  the  sharehoh: 
should   not    1>'   discharged   except   by  the  substitution    of  other   shareholders, 
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executors  of  a  deceased  shareholder  were  held  liable  to  the  debts  of  the  partnership, 
notwithstanding  that  the  formalities  required  by  the  deed  had  not  been  observed  in 
the  substitution  of  the  executors,  so  as  to  entitle  then,  to  participate  in  the  profits, 
Exp    BlakeleVs  Executors'  case  (3  Mac.  and  Gor.   726),  Straffon's  Executors'  case 
(1  De  Gex,  Mac.  and  Gor.  576),  Exp.  Mavhew  (1  Jurist.  X.  S.  566).     It  is  impossible 
for  the  Respondents  successfully  to  contend  that  the  Testator's  estate  was  not  bound 
by  the  covenants  during  the  continuance  of  the  partnership  and  by  the  dealings  of 
the  Company,  whether  in  his  lifetime  or  after  his  death.     The  sixtieth  section  of  the 
deed  provided  [212]  that  he  should  continue  so  bound  until  the  shares  were  trans- 
ferred to  another,  capable  of  undertaking  and  fulfilling  his  engagements;   and  until 
some  other  person  was  bound  in  solido  to  the  same  extent  of  responsibility  as  the 
released  shareholder  had  been,  his  estate  is  liable.— [The  Lord  Justice  Knight  Bruce: 
Is  there  any  case  in  which  a  partner  has  engaged  fur  the  liabilities  of  the  other 
partners  for  all  time  ?] — Yes.     Warner  v.  Cwmvngham  (3  Dow.  76).     It  is  true  that 
is  a  Scotch  case,  but  Lord  Redesdale  treats  it  on  the  same  footing  as  an  English  case. 
Then  as  to  the  remaining  point,  the  extinction  of  the  debt  existing  at  the  time  of  the 
death  of  the  Testator  by  subsequent  payments.     That  part  of  the  decree  cannot  be 
sustained  with  regard  to  an  account    in  which  a  distinct  rest  was  made  at  the  time 
and  a  balance  struck.     The  rule  in  Clayton's  case  does  not  apply.     According  to  that 
case,  an  appropriation  of  payments  was  made  first,  ad  mod  am  solventis,  and  if  not, 
then  secondly,  ad  modwm  accipientis,  but  if  both  omitted  to  make  any  appropriation, 
then  the  law  applied  it  to  the  oldest  debt,     But  here  the  stopping  of  the  account  and 
the  intervention  of  new  parties  left  no  room  for  that  rule.     The  case  on,  the  other  side 
is,  that  all  that  happened  subsequent  to  the  Testator's  death  was  res  inter  alios  acta; 
but,  if  so,  how  could  anything  subsequently  annihilate  the  balance  struck  at  the  time 
of  the  death  1     The  rule  of  law  upon  this  point  is  clear,  Pemberton  v.  Oakes  (4  Russ. 
154),  Simson  v.  Ingham  (2  Bar.  and  Cr.  65),  Bodenham  v.  Pwchas  (2  Bar.  and  Aid. 
39).     The  decree  is  contradictory  and  unfounded,  as  the  estate  of  the  Testator  was 
liable  for  the  debts  due  to  the  Appellants'  firm  as  well  at  the  time  of  his  death  as  also 
for  the  moneys  the  Appellants  afterwards  made  [213]  themselves  liable  and  paid  for 
the  Company.     The  decree  of  the  Court  below  in   1849,  established  our  right,  and 
entitles  the  Appellants  to  succeed  in  this  appeal.     Lastly,  the  suit  of  the  Respondents 
was  not  according  to  the  mode  of  proceeding  in  the  Island. 

Mr.  R.  Palmer,  Q.C.,  and  Mr.  Cotton,  for  the  Respondents. — The  principles  of 
the  law  of  partnership,  recognized  by  the  Manx  law,   are  the  same  as  the  law  of 
England.     The  case  was  argued  in  the  Court  below  upon  English  authorities.     The 
claim  of  the  Appellants   against  the  Testator's  estate   arises   out  of   transactions 
entered  into  between  their  firm  and  the  Isle  of  Man  Banking  Company  subsequently 
to  the  death  of  the  Testator.     The  stoppage  of  the  Bank  was  upwards  of  three  years 
after  the  Testator's  death;  and  we  contend,  that  the  debt  which  subsisted  at  the 
time  of  his  death  was  liquidated  by  subsequent  payments  made  to  the  Appellants' 
firm.     Clayton's  case  (1  Mer.  576),  Warwick  v.  Richardson  (14  Sim.  281),  Bodenham 
v.  Purchas  (2  Bar.  and  Aid.  39  ;  see  also  Henniker  v.  Wigg  (4  Q.  Ben.  Rep.  792). 
The  case  of  Pemberton  v.  Oakes  (4  Russ.  154),  relied  upon  by  the  Appellants,  is 
distinguishable  from  the  present.     In  that  case  it  was  the  guarantee  of   an  old 
debt,  and  the  question  there  was,  whether  the  existing  debt  was  an  old  debt  or  a 
new  one.     The  Appellants  admit  that  they  did  not  know  who  were  the  shareholders 
except  from  the  list  furnished  them.     They,  therefore,  were  not  induced  by  any 
knowledge  of  the  estate  of  the  Testator  to  give  credit.     Let  us  see  how  the  case 
stands  with  regard  to  the  executor.     The  Will  does  not  authorize  him  to  continue 
the  partnership,  or  to  [214]  employ  the  Testator's  assets  in  conducting  its  affairs. 
How    then  can  the  Testator's  estate  be  made  answerable  to  the  Appellants'  firm  in 
respect  of  the  claim  made  by  them  on  the  Isle  of  Man  Banking  Company?     The 
authorities  show  that  where  a  Testator  has  authorized  his  executor  to  carry  on  a 
partnership,  the  executor,  if  lie  does  so,  undertakes  an  unlimited  personal  liability. 
Exi>.  Garland  (10  Ves.   110),   Wightman  v.  Townroe  (1   Mau.   and   Sel.   412).     An 
executor  can  pledge  the  partnership  property  of  his  Testator,  but  his  own  personal 
liability  is  not  indemnified.     The  fallacy  of  the  argument  of  the  Appellants  is  in 
mixing  up  the  different  engagements  of  Carre  Cook  Tupper,  whether  on   his  own 
behalf  or  as  executor.     Upon  the  Testator's  death  he  became  the  sole  holder  and  pro* 
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prietor  of  the  shares  belonging  to  the  Testator,  and.  therefore,  individually  liable 
in  respect  uf  such  shares,  ami  this  would  constitute  an  effectual  transfer  "I'  the 
shares  held  by  the  Testator,  so  us  to  relieve  the  estate,  even  as  against  his  surviving 
partners  in  tin-  banking  co-partnership,  from  all  liability  in  respect  of  those  sht 
A  plea  of  plent  ml  in  in  is/  tti  nt  at  law  could  not  be  sustained  i>\-  evidence  that  the 
whole   estate  of   the   Testator   had    been   disposed   of  to   inert    partnership   debts 

incurred   after   the   Testator's  death.      In    cases    under   the    Winding-up   Acts,    it    has 

i  held  to  he  immaterial  whether  the  party  was  Liable  to  creditors  or  not.  for 
that   was  res  inter  alios.     Dodgson's  case  (3    De  Gex   and   Sm.   85).     A-    regards 

shareholders,  the  case  cannot    he  I  arried  higher.       If  there  was  a   contract    thai    must 

lie  specifically  performed,  if  it  is  broken,  then  damages  could  he  sued  for  the  breach, 
Downs  v.  Collins  (0  Hare,  418).  Such  a.  Stipulation  as  is  contained  in  [215]  tin* 
deed  of  partnership,  requiring  the  substitution  of  another  shareholder,  has  already 
been  the  subject  of  judicial  decision,  and  il  had  been  held  that  it  is  not  to  he  con- 
sidered as  a  subsisting  ami  continuing  partnership.  Kershaw  v.  Matthews  (2  Russ. 
62).  If  another  partner  was  substituted,  he  mighl  he  liable;  but,  if  not,  as  in  this 
case,  third  parties  have  no  claim  against  the  Testator's  estate  for  dehts  subsequently 
incurred.  Co-partners  might  have  a  claim  for  damages  for  aon-performance  of 
the  covenant.  Exp.  Blakeley's  Executors  (3  Mac.  and  Gor.  726),  but  a  stranger 
cannot  sue  on  another's  contract.  Tweddel  v.  Tweddel  (2  Bro.  C.C.  152),  Walters 
v.  The  Northern  Coal  Mining  Company  (5  De  Gex,  Mac  and  Gor.  629). — [The  Lord 
Justice  Knight  Bruce:  The  contention  of  the  Appellants  is,  that  the  sale  under  the 
Testator's  Will  could  not  take  place  till  after  the  stoppage  of  the  Bank.] — As 
executor  under  the  Will  he  had  no  discretion.  He  was  hound,  within  a  reasonable 
time,  to  converl  these  shares.  Kirkiniiu  v.  /inn///  (II  Beav.  273),  Cafe  v.  Hint  (5 
Hare,  24).  The  co-partners,  if  they  have  any  claim  at  till,  could  only  call  for  a 
rateable  contribution.  At  any  rate,  if  the  Appellants  could  show  that  their  claims 
arose  in  respect  of  a  debt  due  at  the  time  of  the  Testator's  death,  their  neglect  for 
*o  long  in  bringing  forward  a  claim  against  the  Testator's  estate  is  of  itself  a  legal 
and  equitable  defence  to  the  suit  brought  by  the  Appellants. 

The  Attorney-General  [Sir  Richard  Bethell],  in  reply. — The  Testator's  estate 
must  be  held  Liable  to  the  Appellants'  claim.  It  is  evident,  from  the  directions  in 
the  Will,  that  the  Testator  contemplated  that  his  [216]  executors  would  carry  on 
his  interest  in  the  hanking  business,  and  he  threw  upon  them  the  obligation  of 
becoming  co-partners  in  the  Bank.  An  executor  mighl  be  a  partner  under  an 
obligation  incurred  in  the  Testator's  lifetime,  and  if  he  became  a  partner  his 
liability  as  executor  necessarily  followed.  He  is,  in  this  case,  not  only  liable 
himself,  but  his  Testator's  estate  is  made  liable.  The  executor,  on  the  death  of  the 
Testator,  was  bound  to  give  in  his  name  in  connection  with  the  shares,  or  the 
est aie  would  not  have  been  benefited  by  the  dividends  accruing  due.  The 
Directors  had  power  to  call  upon  him  to  execute  the  deed,  or  forfeit  the  shares.  It 
is  clear,  by  the  sixtieth  section,  that  the  Directors  could  not  refuse  registering  his 
name.  That  circumstance  concludes  the  question.  The  cases  cited  show  that  an 
executor  is  liable  as  between  himself  and  his  co-partners,  and  that  he  is  a  con- 
tributory in  respect  of  the  dealings  subsequent  to  the  death  of  the  Testator.  [The 
Lord  Justice  Knight  Bruce:  As  executor  he  might  have  rejected  the  shares,  but  he 
would  have  rendered  himself  Liable  to  an  action  for  damages.] — I  do  not  dispute 
that  an  executor  might  so  refuse  and  take  the  consequences,  but  the  means  that  have 
here  been  resorted  to,  and  the  defence  set  up,  is  such,  that  it  deprives  the  Appellants 
of  the  means  of  recovering  their  debt  againsl  the  Testator's  estate,  and  is  founded 
in  fraud  :  the  executor,  who  is  worth  nothing,  has  colluded  with  the  pari  ies  interested 
under  the  Will. 

Judgment  was  delivered  by 

The  Lord  Justice  Knight  Bruce  (June  27,  1859). — This  appeal  has  been  argued 
on  each  side,  upon  the  supposition  that  there  is  no  difference  between  the  law  of 
England  and  that  of  the  Isle  of  Man  as  to  the  [217]  principles  and  rules  applicable 
to  the  particular  questions  between  the  parties;  and  it  seems  to  their  Lordships 
reasonable  and  right  to  believe  that  no  such  difference  exists.  The  first  point  in 
dispute  is,  whether  the  debt  which,  at  the  time  of  the  death  of  John  Colton  Tupper, 
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in  January,  1840,  was  due  to  the  Appellants'  house  of  business  from  the  Joint- 
stock  Banking  Company,  called  "  The  Isle  of  Man  Joint-stock  Banking  Company," 
the  Company  constituted  and  intended  to  be  regulated  by  the  deed  of  the  2nd  of 
July,  1836,  and  the  memorandum  of  the  22nd  of  August,  1837,  and  the  liabilities 
under  which  that  Joint-stock  Company  was  to  the  Appellants'  house,  at  John  Colton 
Tupper's  death,  were  paid  and  discharged  before  the  stoppage  and  failure  of  that 
Joint-stock  Company  in  August,  1843  ;  and  their  Lordships  think  it  plain,  that 
this  point  must  be  decided  against  the  Appellants,  namely,  that  the  payment  and 
discharge  just  mentioned  must,  upon  the  materials  before  their  Lordships,  be 
defined  to  have  taken  place  (as  to  principal  and  interest)  before  August,  1843.  The 
Appellants'  answer  to  the  bill  filed  by  the  Respondent,  Tupper,  contains  these 
passages: — "And  these  Defendants  further  severally  answering  say,  that  the  debt 
which  was  on  the  day  of  the  death  of  the  Testator,  namely,  on  the  22nd  of  January, 
1840,  due  to  these  Defendants,  and  Robert  Williams  the  elder,  another  Defendant 
to  the  Bill,  and  now  deceased,  from  the  partnership  Joint-stock  Company,  of  which 
the  Testator  was  a  partner,  consisted  of  the  sum  of  £15,267  17s.  3d.,  but  that,  at 
the  time  of  the  decease  of  the  Testator,  these  Defendants,  together  with  Robert 
Williams  the  elder,  had  accepted  bills  drawn  upon  them  for  and  on  behalf  of  the 
Joint-stock  [218]  Company  to  the  amount  of  £45,000,  and  which  bills  then  out- 
standing, were,  after  the  decease  of  John  Colton  Tupper,  paid  by  these  Defendants 
and  Robert  Williams  the  elder,  now  deceased ;  and  these  Defendants  further 
severally  answering,  say  they  (together  with  Robert  Williams  the  elder,  siince 
deceased)  during  his  life  have,  since  the  decease  of  the  Testator,  received  moneys 
for  and  on  account  of  the  Banking  Company,  to  the  amount  of  £1,100,000,  and 
upwards,  but  the  same  comprises  the  amount  of  the  credit  side  of  the  account 
between  the  Banking  Company  and  these  Defendants,  and  Robert  Williams  the 
elder,  from  the  22nd  day  of  January,  1840,  without  taking  into  account  and  with- 
out deducting  from  such  credit  side,  or  from  the  amount  of  such  credits,  any  sum 
or  sums  for  advances,  or  for  any  other  debt,  demand,  or  claim,  charged  by  these 
Defendants,  or  by  them  and  Robert  Williams  the  elder,  now  deceased,  against  the 
Joint-stock  Banking  Company  since  the  22nd  of  January,  1840.  But  these  De- 
fendants further  severally  answering  say,  that  during  the  period  of  the  receipt  of 
the  moneys  by  these  Defendants  and  Robert  Williams  the  elder,  they  paid  and 
advanced  moneys  on  account  of  the  Joint-stock  Banking  Company,  and  there  always 
continuously  remained  very  large  balances  due  and  owing  from  the  Joint-stock 
Banking  Company  to  these  Defendants  and  Robert  Williams  the  elder,  notwithstand- 
ing the  aforesaid  receipts.  And  these  Defendants  submit  whether,  under  the  circum- 
stances aforesaid,  the  debt,  which  was  up  to  and  at  the  time  of  the  death  of  the 
Testator  due  to  these  Defendants  and  Robert  Williams  the  elder,  from  the  partner- 
ship Joint-stock  Company,  was  or  was  not  entirely  or  otherwise  [219]  reduced  or 
discharged  by  payments  made  to  these  Defendants  and  Robert  Williams  the  elder, 
subsequently  to  the  decease  of  the  Testator,  by  the  survivors  of  the  partnership, 
and  whether  in  fact  all  or  any  part  of  such  aforesaid  debt  had  or  had  not  been  long 
since  or  otherwise  paid  or  satisfied.  And  these  Defendants  further  severally 
answering  say,  they  have  heard  and  believe  that  Carre  Cook  Tupper,  after  the 
decease  of  the  Testator,  continued  according  to  the  terms  of  the  co-partnership 
deed,  to  carry  on  with  the  Testator's  share  of  the  capital  of  the  bank  which  existed 
at  the  time  of  the  death  of  the  Testator  and  with  his  other  assets,  in  conjunction 
with  the  surviving  partners,  under  the  style  or  firm  of  "  The  Isle  of  Man  Joint- 
stock  Banking  Company,"  but  not  as  a  new  partnership,  but  as  a  continuation  of 
the  old  partnership.  And  these  Defendants  further  severally  answering  say,  that 
after  the  decease  of  the  Testator,  debts  to  a  very  large  amount  were  contracted  by 
the  continuing  partnership  with  these  Defendants  and  Robert  Williams  the  elder, 
since  deceased;  and  that  such  continuing  banking  partnership  carried  on  by  Carre 
Cook  Tupper,  and  the  other  surviving  partners  as  aforesaid,  stopped  payment  on 
the  14th  day  of  August,  1843,  and  has  not  resumed  payment. 

There  is  not  any  reason  or  ground  on  which,  as  it  appears  to  their  Lordships,  it 
can  be  reasonably  suggested  that  a  sufficient  amount  of  the  receipts  of  the  Appel- 
lants' house  on  account  of  the  Joint-stock  Company  between  the  death  of  John  Colton 
Tupper  and  the  stoppage,  ought  not,  according  to  the  regular  and  ordinary  course, 
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lo  be  ascribed  to  the  debl  and  liabilities  existing  at  the  former  period.  Then  conies 
the  question,  whether  the  Appellants,  in  respect  of  the  debts  [220]  which  became 
oewly  due  to  their  firm  from  the  Joint-stock  Company  after  the  death  of  John 
Colton  Tupper  (I  mean  of  course  debts  not  connected  with  any  liability  thai  existed 
in  his  lifetime),  have  a  righl  of  recourse  againsl  the  assets  of  John  Colton  Tapper; 
the  same  right  in  effect  as  they  would  have  had  for  the  debl  due  at  his  death  had  it 
not  been  discharged.  The  Appellants  assert  the  affirmative  of  this  proposition, 
upon  the  ground  that  Carre  Cook  Tupper,  the  only  acting  executor  of  John  C'olton 
Tupper,  did  in  that  character,  upon  and  from  his  death,  claim  the  shares  in  the 
Company  which  he  held:  that  this  claim,  this  title,  of  Carte  Cook  Tupper,  was 
recognized  by  the  directors  of  the  Company,  ami  that  accordingly  in  that  character 
he  received  the  dividends  which,  between  the  death  and  the  stoppage,  were  declared 
mi  the  shares,  under  the  forty-sixth  clause  of  the  deed,  there  having  been  no  transfei 
of  any  of  the  shares  after  the  death,  hut  the  shares  having  been  uniformly  from  tie 
death  treated  by  the  executor  and  the  Directors  as  belonging  to  the  executor  in  that 
character.  It  is  certainly,  we  apprehend,  true,  nor  is  it  denied  on  either  side,  that 
(aire  Cook  Tupper  became  personally  liable  as  a  partner  in  the  Company  to  the 
Appellants'  house  in  respeel  of  the  dealings  subsequent  to  John  Colton  Tupper- 
death,  and  that  Carre  Cook  Tupper  would,  by  the  course  of  conduct  that  has  been 
mentioned,  have  made  himself  so,  even  if  he  had  not  been,  as  he  was,  a  shareholder 
in  his  own  right,  independently  of  John  Colton  Tupper's  shares.  It  may  possibly 
likewise  lie,  though  we  do  not  assert  it,  that  the  assets  of  John  Colton  Tupper  are 
liable  to  the  Company,  or  to  Carre  Cook  Tupper,  or  to  both,  in  respect  of  John 
Colton  Tupper's  shares,  by  reason  of  the  partnership  [221]  deed,  and  the  t  tan- 
actions  and  course  of  dealing  subsequent  to  his  death.  But  any  such  consideration 
seems  to  their  Lordships  not,  for  any  present  purpose,  material.  The  question  is, 
whether  the  debt  and  liabilities  to  the  Appellants'  house  existing  at  John  Colton 
Tupper's  death  having  been  satisfied,  the  Appellants  can  come  upon  hi-  assets  as 
creditors  by  reason  of  the  shares  held  by  him,  and  of  what  took  place  after  his 
death ;  and  their  Lordships'  opinion  is,  that,  whatever  the  construction  of  the 
partnership  deed  may  be,  and  whatever  the  true  interpretation  of  his  Will,  they 
cannot. 

If  it  was  competent  to  Carre  Cook  Tupper  to  charge.the  assets  in  their  favour, 
no  such  thing  was  done.  The  fact  that  he  traded  or  dealt  with  the  Appellants' 
house  as  executor  and  also  in  his  own  right,  had  not  the  effect  of  creating  such  a 
charge,  nor  is  it  material  that  all  John  Colton  Tupper's  property,  actually  placed 
or  invested  in  the  Joint-stock  Banking  business,  must  probably  be  treated  as  lost, 
and  that  the  separate  estate  of  John  Colton  Tupper  has  not  claimed,  nor  does,  nor 
probably  can,  claim,  anything  from  the  joint  estate. 

The  executor  of  a  trader  carrying  on  the  trade  after  his  death,  though  doing  so 
avowedly  in  the  character  of  executor,  is  nevertheless  personally  liable  for  all  the 
debts  contracted  iii  the  trade  after  his  death,  whether  he  is  entitled,  or  not  entitled, 
to  be  wholly,  or  to  any  extent,  indemnified  by  the  Testator's  personal  estate,  and 
whether  it  is  sufficient,  or  insufficient,  for  the  purpose;  nor  does  the  propriety  of 
his  conduct,  as  between  himself  and  those  beneficially  interested  in  the  Testator's 
personal  estate,  give  the  creditors  of  the  trade  becoming  so  after  the  death,  [222] 
the  rights  of  creditors  of  the  Testator.  It  being  immaterial  also,  as  far  as  they 
are  concerned,  whether  the  Testator,  if  he  had  a  partner,  was  bound  by  a  covenant 
with  him,  that  his  (the  Testator's)  executors  should  continue  the  trade  in  partner- 
ship with  the  surviving  partner.  The  latest  authorities  on  the  point  are,  we 
conceive,  to  this  effect,  and  appear  to  their  Lordships  preponderant  and  correct. 
A  sufficient  number  of  these  authorities,  including  Exp.  Garland  (10  Yes.  110).  Exp. 
Richardson  (1  Madd.  138),  and  Wightman  v.  Towwrot  (1  Man.  and  Sel,  tl2),  were 
cited  at  the  Bar  during  the  argument. 

The  terms  of  the  decree  in  the  principal  suit,  that  in  which  the  Appellants  are 
Defendants,  might  perhaps,  without  impropriety,  receive  some  alteration,  hut 
substantially  that  decree  seems  to  us  to  be,  as  well  as  the  dismissal  of  their  bill, 
right. 

It  was  argued  that  the  decree  of  January  or  February.  L849,  of  which  execution 
was  awarded  on  the  10th  of  March,  1849,  entitled  the  Appellants  to  success  in  the 
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present  appeal.  That,  however,  is  not  our  opinion.  The  state  of  the  parties  to 
the  suit  in  which  that  decree  was  made,  and  the  nature  of  the  cause,  rendered  the 
decree,  in  our  judgment,  of  no  avail  against  the  suit  of  Emily  Tupper  and  others, 
in  which  the  principal  decree  now  under  appeal  was  pronounced.  It  has  been 
contended  also,  that,  whatever  the  merits,  there  was  not  a  right,  according  to  the 
proper  course  of  judicial  proceedings  in  the  Isle  of  Man,  to  institute  such  a  suit 
against  the  Appellants.  We  think,  however,  that  the  Appellants  had  taken  such 
proceedings  and  so  acted  as  to  expose  themselves  to  the  suit,  and  that  it  was  regularly 
and  properly  instituted  against  them.  The  arrests  of  the  [223]  estate  of  the  Testator 
in  1813,  were  of  themselves  enough  for  the  purpose.  As  there  must,  we  think, 
substantially  at  least,  if  not  formally  also,  be  a  dismissal  of  the  appeal,  the  Appel- 
lants, in  their  Lordships'  opinion,  ought  to  pay  the  costs  of  it. 

[Mews'  Dig.  tit.  EXECUTOR  AND  ADMINISTRATOR,  X.  Administration,  c.  2. 
Debts  generally,  (b.)  Accrued  since  death,  6.  Galls  on  shares,  c.  Carrying  on-  the 
trade  of  the  deceased;  tit.  ISLE  OF  MAN,  2.  Legislature,  Laws,  and  Customs. 
S.C.  5  W.R.  797.     See  Strickland  v.  Symons,  1884,  26  Ch.D.  248.] 


ON  APPEAL  FROM  THE  COURT  OF  CHANCERY  OF  THE  ISLE  OF  MAN. 

ROBERT  BOARDMAN  and  THOMAS  AVISON,— Appellants;  MARK  HILDESLEY 
QUAYLE  and   RICHARD  QUIRK,— Respondents  *  [June   18,   1857]. 

After  the  passing  of  the  Manx  Act  of  Settlement,  4th  of  February,  1703,  the 
Act  of  Tynwald  of  the  24th  of  June,  1645,  which  rendered  the  consent  of 
the  Lord  of  the  Manor  of  the  Isle  of  Man  necessary  to  alienation  by  a  tenant, 
was,  although  not  expressly  repealed,  no  longer  in  force  in  the  Island  ;  and 
under  the  provisions  of  the  Act  of  Settlement,  a  tenant  of  the  Manor  became  en- 
titled, upon  payment,  of  the  proper  fine,  to  alienate  lands  without  the  consent 
of  the  Lord  [11  Moo.  P.C.  264,  265]. 

A  mortgage  is  not  void  by  the  5th  section  of  the  Act  of  Settlement  of  1703,  if 
the  mortgagee  does  not  come  in  to  be  admitted.  Quaere.  If  by  the  provisions 
of  the  11th  section  of  that  Act,  it  can  operate  so  as  to  subject  the  mortgagee 
to  the  payment  of  a  fine  to  the  Lord  [11  Moo.  P.C.  265]. 

There  is  a  distinction  between  the  "  Records  "  and  the  "  Court  Rolls  "  mentioned 
in  the  5th  section  of  the  Act  of  Settlement  of  1703  [11  Moo.  P.C.  266]. 

The  Provisions  of  the  11th  section  of  the  Act  of  Settlement  of  1703,  as  to  change 
of  tenants,  are  not  confined  to  changes  by  alienation  only,  but  apply  to 
changes  by  death.  [11  Moo.  P.C.  266]. 

A  grant  by  a  tenant,  of  customary  land  and  premises  is  not  invalid  by  reason 
of  the  grant  being  made  in  favour  of  two  or  more  persons.  Therefore, 
where  a  deed  in  the  nature  of  a  mortgage,  Bond  and  security,  charging 
customary  lands  and  premises  in  the  Island,  was  made  to  two  persons,  it  was 
held,  that  it  was  not  void  on  that  account,  although  one  person  only  could  be 
admitted  upon  it  [11  Moo.  P.C.  264-5]. 

A.,  a  licensed  Banker  in  the  Isle  of  Man,  executed  a  security,  in  the  nature  of  a 
deed  of  mortgage,  Bond  and  security,  of  customary  freehold  lands  belonging 
to  him,  to  certain  Government  officers,  conditioned  to  secure  payment,  by 
him  and  his  partners,  B.  and  C.  (members  of  the  Banking  firm),  of  notes  to  a 
specified  amount  to  be  issued  in  the  Island  under  licence  of  the  Government. 
Two  of  the  partners  died  subsequently,  at  different  periods,  and  fresh  licences 
were  renewed  in  the  names  of  the  survivors,  for  further  issues,  but  under  the 
original   deed    of   security.     The   effect    of    such    security   on    the   notes   so 


*  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  The  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  The  Lord  Justice  Turner,  and  the  Right  Hon.  Sir 
John  Palteson. 
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issued  and  in   circulation   at    the   respective  deaths  of  the  partners,   upon 
failure  of  the  Bank,  considered  and  ascertained  j  11  Moo.  I'.<  7<j]. 

A  promissory  note  of  the  Douglas  and  Isle  of  Man  Bank,  in  the  following  form, 
"We  promise  to  pay  the  Bearer  <»n  demand,  One  pound  British  in  Hank 
notes  or  Bills  on  London,"  is  a  negotiable  note,  within  the  meaning  of  the 
Manx  Banking  Acl  of  1817  [11  Moo.  P.C.  267]. 

The  questions  in  this  appeal  were,  first,  wh  iry  freehold  lands  and 

premises  held  in  the  [224]  Isle  of  Man,  given  in  security  by  a  deed,  in  the  nature  of 
a  mortgage,  Bond  and  security,  dated  the  16th  of  November,  1844,  -ranted  by 
James  Holmes,  of  hou^las.  in  the  [sle  of  Man.  Banker,  since  deceased,  unto  John 
M  II iiiehin.  the  then  Clerk  of  the  Rolls,  and  George  Quirk,  the  then  Receiver-General, 

upon  the  granting  of  a  licence  for  the  i8SUe  of  hank  notes  in  the  Island,  were  liable 
to  the  extent  of  BUch  deed  for  the  cash  notes,  or  Bankers'  notes  whi.-h  were  issued 
by  Henry  Holmes,  and  John  Holmes,  Esq.,  both  Bince  deceased,  anil  .lam'-  Holmes 
(who  carried  on  business  in  Douglas  as  Bankers  in  co-partnership),  and  which  were 
in  the  hands  of  bona  fide  holders  ;  ami  secondly,  whether  the  date  of  each  note.  Bigned 
by  or  for  the  three  partners,  and  in  the  hands  of  a  bona  fuli  holder  (such  date  being 
anterior  to  the  death  of  Henry  Holmes,  who  died  on  the  16th  of  January,  1  - 
before  either  of  his  co-pa  it  aers  I,  was  not  prima  facie  evidence  thai  such  note 
issued  by  the  three  partners. 

[225]    The    Appellants    were    the    devisees    in    trust,    under    the    Will    of    James 
Holmes,  who  died  in  insolvent  circumstances.      The  Respondents  were  i 
in  their  respective  offices,  of  M'Hutchin  and  Quirk,  the  grantees  in  the  deed  of  the 
lGth  of  November,  1844,  both  of  whom  were  dead. 

By  an  Acl  of  Tynwald,  promulgated  on  the  31sl  of  July.  1VI7,  intituled  "An 
to  prevent  the  negotiation  of  promissory  notes  in  Inland  Hills  of  Excha 
within  the  said  Isle,  under  a  limited  sum."  it  was,  among  other  things,  enacted:  — 
"  That  from  and  after  the  promulgation  of  this  Act,  no  person,  or  persons,  should 
make  and  issue  any  bills,  notes,  or  other  negotiable  paper  or  instrument  whatever, 
for  the  payment  of  20s.  British  or  upwards,  by  way  of  a  circulating  medium,  with- 
out the  licence  of  the  Governor  or  Lieutenant-Governor  and  Council  of  the  said  [ale 
for  the  time  being,  to  be  granted  or  refused  at  their  discretion,  under  penalty  for 
for  every  such  hill,  note,  or  other  instrument,  issued  contrary  to  this  Act: 
which    licence    should    remain    in    force    for    one   year    only,    and   be    renewable    f] 

to  year,  at  the  discretion  of  the  Governor  or  Lieutenant-Governor  and  Council, 
and  that  the  sum  of  L"-'1'  British  should  lie  paid  lor  each  and  every  such  licence  into 
the  hands  of  the  Clerk  of  the  bolls,  to  he  added  to  the  highway  fund."  And  it  was 
further  enacted  "  Thai  every  such  Hanker  or  Bankers  as  aforesaid  should  be  bound 

ike  up  and  pay  all  such  notes,  or  ol her  negol  iable  paper  or  inst  ruments  whatever, 
made  and  issued  by  them,  or  any  of  them,  within  the  said  Isle,  by  paying  the  full 
value  in  -old.  silver  coin  of  'he  legal  currency  of  Great  Britain,  promissory  i 
of  the  Hank  of  England,  or  by  direct  hills  of  exchange  on  London  at  a  [226]  i 
not  exceeding  two  months."  \W  an  Act  of  Tynwald.  promulgated  on  the  25th 
''.•toher.  1836,  this  las;  section  of  the  Acl  was  amen. led  by  enacting,  that  direct 
bills  of  exchange  given  in  payment  of  the  Island  hank  notes  should  be  payable  in 
London  at  a  date  nol  exceeding  twenty-one  days. 

On  the  20th  of  October,  1817,  Henry  Holmes.  John  Holmes  and  Jarnee  Holmes, 
who  carried  on  the  business  of  Hankers  at  Douglas  under  the  style  and  firm  "i 
Messrs.  Henry  Holmes  and  sons,  applied  to  the  then  Lieutenant-Governor  and  Council 
of  the  Island  for  a  licence  to  issue  notes  at  the  value  of  i- I  each  to  the  extent  of 
£12,000,  proposing  certain  persons,  therein  named,  as  sureties  for  oi  .-third  of 
the  amount   .if  such   issues;   and   a   licence  i>>   issue  .ash   notes,  or   Hankers'  notes  ..i 

the  value  of  20s.  or  i' I  s.  Hrit  ish  each,  to  the  extent  of  £  I  •_'. i.  v  as  g  ranted  to  them 

in  pursuance  of  the  above  first-mentioned  Act  of  Tynwald.  Accordingly,  James 
Holmes,  on  behalf  of  himself  and  his  co-partners',  and  two  other  persons  as  mmi 
Bigned  a  Bond  to  the  Crown  in  the  penal  sum  of  £4000,  with  a  condition  thereundei 
written  for  making  void  the  same,  if  James  Holmes.  Henry  Holmes  ami  Join,  Holmes 
should  pay  the  amount  of  cash  notes,  or  Hankers'  notes  issued  by  them  under  their 
licence.     A  new  licence  was  granted  in   1818,  to    s  r  Bank 
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of  the  value  of  20s.  or  21s.  British  each,  to  the  extent  of  £12,000  British,  and  a 
Bond  was  also  given  in  the  same  form.  Messrs.  Holmes  obtained  annually,  till 
November,  1822,  a  new  licence  similar  to  the  licence  of  the  21st  of  October,  1818, 
but  the  extent  of  the  issue  which  was  permitted  varied  in  the  different  licences. 

By  a  resolution  of  the  Governor  and  Council  of  [227]  the  Island,  bearing  date 
the  29th  of  October,  1822,  Messrs.  Holmes  were  to  be  licenced  to  issue  cash  notes, 
or  Bankers'  notes  of  the  value  of  20s.  British  each,  to  the  extent  of  £25,000  British, 
for  one  year,  to  commence  from  the  1st  of  November  following :  they  first  giving 
security  to  the  amount  of  such  issue  of  £25,000  British  to  Robert  Stewart,  Receiver- 
General,  and  John  M'Hutchin,  Clerk  of  the  Rolls,  to  take  up,  pay,  and  discharge 
such  cash  notes,  or  Bankers'  notes  as  they  should  or  might  issue  or  have  in  circula- 
tion, pursuant  to  the  licence  for  which  they  had  applied.  By  a  Bond,  dated  the 
14th  of  November,  1822,  James  Holmes,  for  his  co-partners  and  himself,  became 
bound  to  Stewart  and  M'Hutchin,  in  the  sum  of  £25,000,  to  be  paid  to  them  and 
their  successors  in  office  ;  and  they  thereby  assigned  to  Stewart  and  M'Hutchin 
certain  securities  therein  mentioned,  with  a  condition  for  making  void  the  Bond 
and  assignment  if  they,  the  Messrs.  Holmes,  should  take  no,  pay  and  discharge  such 
cash  notes,  or  Bankers'  notes  as  they  should  or  might  issue  or  have  in  circulation. 
pursuant  to  the  licence  for  which  they  had  applied.  A  licence  was  accordingly 
granted  to  issue  notes  to  the  extent  of  £25,000,  and  a  Bond  was  given  in  the  penal 
sum  of  £200.     A  similar  licence  was  granted  and  a  Bond  given  for  the  year  1823. 

On  the  4th  of  November,  1824,  the  Governor  and  Council  of  the  Island  made  an 
order  for  a  renewal  of  the  licence  to  these  co-partners,  and  also  a  renewal  of  a  licence 
to  other  Bankers,  as  follows: — "The  application  of  Henry  Holmes,  junior,  John 
Holmes,  and  James  Holmes;  and  of  Edward  Gawne  and  Llewellyn  M'Whannell, 
Bankers,  for  the  renewal  of  their  several  [228]  licences,  being  laid  before  the 
Governor-in-Chief  and  the  Council,  it  is  ordered  that  the  licences  heretofore  granted 
to  the  said  persons  respectively  be  renewed  for  one  year  from  the  1st  of  November, 
instant,  in  terms  of  the  Act  of  Tynwald,  in  manner  following,  (that  is  to  say,)  the 
licence  to  Henry,  James  and  John  Holmes  to  be  renewed,  to  enable  them  to  issue 
to  the  amount  of  £17,000  British,  and  the  licence  to  Edward  Gawne  and  Llewellyn 
M'Whannell  to  the  several  amounts  mentioned  in  their  respective  licences;  all  such 
renewals  to  be  granted  upon  the  express  terms  of  the  different  securities  heretofore 
given  by  the  said  several  persons  continuing  and  remaining  in  full  force  and 
effect."'  Similar  orders  for  renewals  of  the  licences  of  the  Messrs.  Holmes  were 
made  by  the  Governor  or  Lieutenant-Governor  and  Council  of  the  Island,  every 
year  until  the  7th  of  November,  1843  ;  the  extent  of  the  issue  permitted,  and  the 
date  of  the  licence  being  varied. 

On  the  12th  of  January,  1844,  Messrs.  Holmes  having  applied  that  their  licence 
might  be  extended,  it  was  ordered  by  the  Governor  and  Council  of  the  Island  that 
the  licence  should  be  extended  or  renewed,  to  enable  them  to  issue  notes  of  the 
value  of  £1  each,  to  the  amount  of  £25,000  in  the  whole:  the  security  remaining 
in  full  force  and  effect. 

On  the  12th  of  November,  1844,  the  Messrs.  Holmes,  by  James  Holmes,  applied 
to  the  Governor  and  Council  of  the  Island  for  a  licence  to  issue  £25,000  notes  of 
£1  each;  and  on  the  16th  of  the  same  month,  James  Holmes  executed  the  following 
Bond  and  security  for  the  payment  of  the  notes  so  licensed  to  be  issued: — "  Know 
all  men  by  these  presents,  that  James  [229]  Holmes,  of  Douglas,  Esq.,  doth  hereby 
own  and  acknowledge  himself  to  be  and  stand  justly  indebted  unto  John  M'Hutchin, 
Esq.,  Clerk  of  the  Rolls,  and  George  Quirk,  Esq.,  Receiver-General,  in  the  sum  of 
£30,000,  to  the  payment  whereof,  with  interest,  costs,  and  charges,  well  and  truly 
to  be  made  unto  the  said  John  M'Hutchin  and  George  Quirk,  their  assigns  and 
successors  in  office,  he  binds  and  obliges  himself,  his  executors  and  administrators, 
in  and  under  the  penalty  hereinafter  mentioned.  And,  for  the  further  and  better 
security  of  the  said  John  M'Hutchin  and  George  Quirk,  their  successors  in  office  and 
assigns,  in  the  premises,  further  know  ye  that  the  said  James  Holmes,  for  and  in 
consideration  of  the  said  sum  of  £30,000,  hath  given,  granted,  transferred,  and 
assigned,  and  by  these  presents  doth  give,  grant,  transfer,  and  assign,  in  security 
unto  the  said  John  M'Hutchin  and  George  Quirk,  all  and  singular  those  estates, 
lands  and  premises  situated  in  the  parish  of  Andreas,  called  bv  the  name  of  Balla- 
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voddan,  the  lesser  Ballavoddan.  HallaMeei:.  K  i ,. .  k.  i  h. .It .  Hallakelly,  Ballaseyre,  and 
the  Lhane  Moar.  Also,  that  estate  situate  in  the  pariah  of  Lurby,  called  and  com- 
monly known  by  the  name  of  Ballavarran.  Also,  all  and  singular  those  estates, 
lands,  and  premises  situate  in  the  parish  of  Rushen,  called  and  commonly  known  by 
the  name  of  Ballacreggin,  Ballavararey,  Port  le  Murray,  and  Rheynwyllyn,  the 
same  being  the  whole  estates,  lands,  and  premises  of  the  said  James  Holmes,  situate 
in  the  parishes  of  Andreas,  Lurby,  ami  Elushen,  together  with  all  ways,  wato 
watercourses,  easements,  rights,  and  appurtenances  to  the  same  belonging  or  apper- 
taining. To  have  and  to  hold  the  whole  of  the  said  estates,  lands,  and  premises  to 
the  said  John  M'Hutchin  and  [230]  George  Quirk,  their  su<  in  office,  and 

assigns,  until  repayment  of  the  said  sum  of  £30,000,  with  interest  in  reaped 
thereof,  and  all  costs  and  charges.  And.  for  the  true  and  faithful  performs 
hereof  the  said  James  Bolmes  hinds  and  obliges  himself,  bis  executors  and  adminis- 
trators, in  and  under  the  penalty  of  £60,000.  As  witness  his  subscription,  this 
loth  day  of  November,  1844.  Whereas  the  said  James  Holmes,  and  Henry  Holmes, 
and  .John  Holmes,  carrying  on  business  in  Douglas  aforesaid  as  Bankers,  have  made 
application  to  His  Excellency  the  Lieutenant-Governor  and  the  Honourable  the 
Council  of  this  Isle,  for  a  renewal  of  their  licence  to  issue  cash  notes.  ,,r  Bank 
notes  of  the  value  of  £  I  each,  to  the  amount  in  said  licence  and  in  the  several 
renewals  thereof  mentioned:  Now.  the  condition  of  the  foregoing  Bond  and 
security  is  Such,  that  if  the  said  Henry  Holmes,  John  Holmes  and  James  Holmes 
shall  and  will  take  up,  pay,  and  discharge,  in  terms  of  the  A.c1  provided  in  that 
behalf,  such  cash  notes,  or  Hankers'  notes  as  they  shall  or  may  issue  or  have  in 
circulation  pursuant  to  the  said  licence  and  renewals  thereof,  or  any  future  renewals 
thereof,  and  according  to  the  terms  thereof,  then  the  foregoing  Bond  and  security 
to  be  void,  otherwise  to  be  and  remain  in  full  force  and  virtue. — James  Holm 
This  deed  was  acknowledged,  captioned  and  recorded  in  the  RoU.8  Office,  and,  in i <  1  -  r 
the  Act  of  Tynwald  of  is  I  7.  forwarded  to  the  Registry  office  thereby  established, 
but   was  not    presented  by  the  Setting  Quest,  or  enrolled  on  the  Court   Rolls. 

The  above  customary  freehold  lands,  given  in  security  by  this  mortgage  deed. 
Bond  and  security,  were  all  purchased  by  James  Holmes. 

By  an  Act  of  Tynwald.  promulgated  on  the  14th  [231]  of  December,  1847,  for 
the  registration  of  deeds  and  other  instruments,  ii  was  enacted  by  sect.  19,  that  a 
(citified  copy,  under  tiie  hand  of  the  Registrar  or  Deputy  Registrar  (appointed 
under  the  provisions  of  the  Act),  of  any  document  or  writing  by  that  Act  directed 
t  i  l»e  registered,  enrolled  or  recorded  in  the  office  of  Registry,  should  he  received 
in  evidence  in  all  Courts  whatsoever  in  that  Island,  to  the  same  extent  as  copies 
of  record  certified  by  the  Clerk  of  the  Rolls  were  then  admitted  in  evidence  in  the 
Courts  in  the  Island:  ami  by  sect.  22  of  the  same  Act.  it  was  enacted  that  from 
and  after  the  promulgation  of  that  Act.  no  deed  or  instrument  in  any  manner 
affecting  any  lands,  tenements  or  hereditaments  should  he  en  lulled  or  recorded 
in  any  office  of  record  otherwise  than  the  Registry  office  established  under  the  pro- 
visions of  that  Act.  And,  it  was  further  provided,  that  all  deed-  am!  instruments 
at  that  time  on  record  in  the  office  of  the  Clerk  of  the  Hulls  (save  and  except  such 
deeds  or  instruments  as  were  annexed  to  any  records  of  the  Courts),  together  with 
all  indexes  of  such  deeds,  should,  at  and  immediately  after  the  expiration  of  six 
calendar  months  from  and  after  the  promulgation  of  that  Act.  he  forwarded  by  the 
Clerk  of  the  Rolls  to  the  said  Registry  office,  and  heim_r  there  deposited,  should  lie 
deemed  and  taken  to  lie  pari  of  the  records  of  the  said  office. 

Licences  similar  to  those  already  stated,  were  granted  by  the  Government  to 
the  firm  of  Messrs.  Holmes  in  each  successive  year  from  the  year  1844  to  L852. 
The  licence  in  force  at  the  death  of  Henry  Holmes,  in  IS  IS,  authorized  the  issues 
of  notes  to  the  amount  of  £12.000.  and  for  the  years  1850,  1851,  ami  1852,  for 
£1(1.0(10  only. 

[232]  From  the  month  of  October,  L817,  till  the  time  of  the  death  of  Henry 
Holmes  in  January,  ISIS,  Henry  Holmes.  John  Holmes  ami  James  Holmes  carried 
on  the  business  of  Bankers  in  co-partnership  in  the  town  of  Douglas,  and  from  time 
to  time  issued  cash  notes,  or  Bankers'  notes  of  the  value  of  l\  each  to  a  large 
amount  in  number  (by  virtue  of  the  Licence  granted  to  them  as  aforesaid),  which 
notes  were  circulated    in    the   Island:   and   each   of  such   notes   was   signed   by  one  01 
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two  of  the  co-partners  in  the  name  of  the  firm,  and  was  in  the  following  form  (the 
date,  number,  and  signature  being  varied  in  different  notes): — "Douglas  and  Isle 
of  Man  Bank.— We  promise  to  pay  the  bearer,  on  demand,  one  pound  British  in 
bank  notes  or  bills  on  London. — Douglas,  1  January,  1846. — For  Henry  Holmes, 
jun.,  Jno.  Holmes,  and  Jas.  Holmes.     Entd.  Robt.  Kelly.     Jas.  Holmes.     [One  pound.]" 

Such  notes  were  issued  as  a  circulating  medium  in  the  Island,  and  a  large 
number  of  them  were  in  common  circulation  for  nearly  a  month  after  the  death  of 
James  Holmes,  on  the  7th  of  November,  1853. 

After  the  death  of  Henry  Holmes,  John  Holmes  and  James  Holmes  carried  on 
tbe  business  of  Bankers  in  co-partnership,  and  licences,  similar  to  those  already 
stated,  were  granted  to  them  to  issue  notes  to  the  amount  of  £12,000,  which  was 
afterwards,  in  1849,  1850,  1851,  and  1852,  reduced  to  the  sum  of  £10,000,  anJ 
they  continued  the  business  till  the  time  of  the  death  of  John  Holmes,  on  the  22nd  of 
October,  1853,  from  which  time  such  business  was  carried  on  by  James  Holmes  alone, 
to  the  time  of  his  death;  but  no  notes  were  issued  in  the  names  of  John  Holmes 
and  James  Holmes,  or  James  Holmes  alone.  The  partnership  estate  of  John  Holmes 
and  James  Holmes  was  insol-[233]-vent  on  the  22nd  of  October,  1853,  the  day  of 
the  death  of  John  Holmes  ;  James  Holmes  from  that  day  was  also  insolvent.  Shortly 
after  the  death  of  James  Holmes,  an  arrangement  was  made  between  the  Lieutenant- 
Governor  and  Council  of  the  Island,  and  the  Directors  and  Company  of  the  Bank 
of  Mona,  that  the  Bank  of  Mona,  for  the  relief  of  the  Island,  but  without  prejudice 
to  their  right  to  recover  the  amount  of  the  notes  from  the  estate  of  Messrs.  Holmes, 
should  take  up  the  notes  of  Messrs.  Holmes;  and  in  the  month  of  November,  1853, 
the  Bank  of  Mona  published  a  notice  in  the  newspapers  that  they  would  pay  any 
notes  issued  by  Messrs.  Holmes,  that  might  be  brought  to  them. 

A  large  number  of  the  notes  so  taken  up  by  the  Bank  of  Mona  were,  in  the 
menth  of  December,  1853,  presented  for  payment  at  the  Banking  office  in  Douglas, 
where  the  firm  of  Henry  Holmes,  John  Holmes  and  James  Holmes,  and  the  survivors 
and  survivor  of  them,  carried  on  business,  and  to  Samuel  Harris,  the  administrator 
of  the  estate  of  James  Holmes,  the  survivor  of  the  co-partners ;  but  payment  of  the 
notes  was  refused,  and  the  notes  were  dishonoured. 

On  the  25th  of  February,  1854,  the  Respondents,  Mark  Hildesley  Quayle,  the 
then  Clerk  of  the  Rolls,  and  Richard  Quirk,  Receiver-General,  filed  a  Bill  in  the 
Court  of  Chancery  of  the  Island,  against  Isaac  Holmes,  brother  and  heir-at-law  of 
James  Holmes,  deceased ;  Samuel  Harris,  of  Douglas,  administrator  of  the  estate 
and  effects  of  James  Holmes  with  his  Will  annexed ;  and  against  the  Appellants, 
Robert  Boardman,  and  Thomas  Avison,  trustees  under  the  Will  of  the  real  estate 
of  James  Holmes ;  and  others  beneficially  interested  under  the  Will  of  James  Holmes ; 
and  [234]  William  Douglas  Scott,  and  William  Gell,  of  Douglas,  Treasurer  of  the 
Isle  of  Man  Bank  for  Savings,  judgment  creditors  upon  the  estate  of  James  Holmes, 
the  surviving  partner  of  the  firm  of  Henry  Holmes,  John  Holmes  and  James  Holmes. 
The  bill  stated,  that  for  many  years  previously  to  the  year  1844,  Henry  Holmes, 
John  Holmes  and  James  Holmes  carried  on  business  in  co-partnership  as  Bankers, 
in  the  town  of  Douglas,  and,  as  such  Bankers,  were  licenced  to  issue  cash  notes,  or 
Bankers'  notes  of  the  value  of  £1  each,  to  the  amount  specified  in  their  licence 
and  in  the  several  renewals  thereof ;  the  bill  also  stated  the  deed  of  Bond  and 
security  of  the  16th  of  November,  1844;  and  that  Henry  Holmes,  John  Holmes  and 
James  Holmes  carried  on  business  as  Bankers  for  several  years  after  the  date  of 
the  deed,  and  obtained  several  renewals  of  their  licence;  and  that  Henry  Holmes, 
John  Holmes,  and  James  Holmes,  both  before  and  after  the  date  of  such  deed,  issued 
and  had  in  circulation,  cash  notes  or  Bankers'  notes  to  the  amount  of  £25,000. 
And,  the  bill  further  stated  the  death  of  Henry  Holmes,  John  Holmes,  and  James 
Holmes,  and  that  they  did  not  take  up,  pay  and  discharge,  in  terms  of  the  Act 
provided  in  that  behalf,  the  cash  notes,  or  Bankers'  notes  issued  and  kept  in  circula- 
tion by  them  in  terms  of  their  licence,  or  of  the  several  renewals  thereof  ;  and  that 
the  larger  part  of  such  notes  were  still  unpaid,  and  many  of  such  notes  had  been 
duly  presented  for  payment  at  the  late  Banking  office  of  Henry  Holmes,  John  Holmes 
and  James  Holmes,  and  to  the  Defendant,  Harris,  as  administrator  of  the  estate  of 
James  Holmes,  the  last  survivor  of  the  co-partners  ;  but  that  such  notes,  when  pre- 
sented, had  been  refused  payment  and  had  been  dishonoured.     That,  amongst  the 
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notes  [235]  so  presented  and  dishonoured,  were  notes  for  the  payment,  in  the 
whole,  of  the  sum  of  £12,343,  which  were  held  by  the  Directors  and  Company  <>i'  the 
Bank  of  Mona.  And  they  prayed,  thai  the  Defendants,  or  one  of  them,  ini'_rlit  be 
ordered  to  pay  lo  the  Respondents  the  sum  of  £30,000,  the  principal  monej 
the  deed  of  Bond  and  security,  with  interest  thereon  from  the  L6th  of  November, 
1844,  until  paid,  with  the  costs  of  Buil  :  or,  thai  the  estates,  lands  and  premises, 
given  in  security  by  t  he  deed,  or  a  sufficient  pari  I  hereof,  tnighl  be  ordered  to  be  sold 
for  payment  of  the  sum  of  £30,000,  with  the  interest,  costs  and  charges  aforesaid, 
with  the  costs  of  suit.  And  the  bill  further  prayed,  that  that  sum  and  Lnteresl 
might,  by  order  of  the  Court,  be  distributed  amongsl  the  holders  of  the  cash  qo1 
i  t  Bankers'  notes,  and  the  other  persons  enl  itled  I  hereto,  according  to  their  respective 
rights, 

The  Defendant,  Holmes,  demurred  to  the  bill,  for  want  of  equity,  bul  Buch  de- 
murrer  was  upon  argument  overruled. 

The  Defendant,  Harris,  and  the  presenl  Appellants,  Boardman  and  Avison,  pul 
in  separate  answers  to  the  Bill.  Avison,  by  his  answer,  which  raised  the  material 
questions  in  the  cause,  after  referring  to  the  deed  of  Bond  and  security  of  the  16th 
of  November,  1844,  stated,  among  other  things,  thai  he  was  advised  and  believed 
that  the  several  lands  and  tenements  professed  to  he  granted  or  affected  by  the 
deed  of  Bond  and  security  were  divers  ancienl  quarterlands  or  farm  lands,  within 
and  parcels  of  the  Manor  of  Man,  holden  by  the  tenant  thereof,  from  time  to  time, 
id  Her  Majesty,  the  Lady  of  the  Manor,  as  customary  freeholds  <>f  inheritance, 
according  to  the  laws  [236]  and  customs  of  the  Manor:  and  the  Defendant  sub- 
mitted, that  the  deed  of  Bond  and  security  did  not  convey  to  or  vest  in  McHutchin 
and  Quirk  any  estate,  right,  title  or  interest  whatever  in  the  lands  and  premises  pro- 
fessed to  be  granted  or  affected  by  such  instrument,  or  one  of  them,  inasmuch  as 
the  Defendant,  had  been  informed  and  believed  it  to  be  true,  that  such  deed  of  Bond 
and  security  was  never  made  known  to.  or  received  the  approbation,  consent,  allow- 
ance, or  confirmation  of  Her  Majesty,  as  Lady  of  the  Manor  of  Man.  or  of  any 
Steward,  Seneschal,  or  other  officer  or  officers  of  such  Manor  having  authority  to 
act  in  that  behalf,  as  should  have  been  the  ease,  according  to  the  laws  and  customs 
of  the  Manor;  and  inasmuch  also  as  McHutchin  and  Quirk,  or  either  of  them,  did 
not,  nor  did  the  Respondents,  their  successors,  or  either  of  them,  ever  become  tenants 
or  a  t  nant  to  Her  Majesty  in  respect  of  the  last-mentioned  lands  and  tenements  or 
any  of  them,  as  Defendant  was  advised  and  believed,  they  McHutchin  and  Quirk, 
or  one  of  them,  and  the  Respondents,  or  one  of  them,  should  have  become  according 
to  such  laws  and  customs:  and  the  Defendant  craved  leave  to  have  the  same  benefit 
of  such  laws  and  customs  as  if  he  had  pleaded  the  same:  and  the  Defendant,  after 
admitting  thai  Henry  Holmes,  John  Holmes  and  James  Holmes  had  carried  on  busi- 
ness as  Bankers  from  the  date  of  the  instrument,  or  deed  of  Bond  and  security  up 
to  the  death  of  Henry  Holmes  thereinafter  mentioned,  and  obtained  several  renewals 
of  their  original  licence,  the  last  whereof  was,  as  the  Defendant  believed,  -ranted 
on  the  1th  day  of  November,  1847,  and  thai  Henry  Holmes,  John  Holmes,  and  .1: 
Holmes,  between  the  times  last  aforesaid,  had  issued  a  number  of  inst  ru-[237]- 
ments,  of  the  nominal  value  of  £1  each,  in  the  form  hereinbefore  stated,  and  the 
instruments  last  mentioned  were  the  cash  notes,  or  Bankers'  notes  in  the  Bill  stated 
to  have  been  issued  and  kept  in  circulation  by  Henry  Holmes,  John  Holmes,  and 
James  Holmes:  submitted  that  such  instruments  were  not  negotiable  instruments, 
either  at  Common  law  or  by  any  custom  of  the  Isle  of  Man.  nor  did  such  instru- 
ments fall  within  the  meaning  of  the  Act  or  Acts  of  Tynwald  in  thai  behalf  made 
and  provided,  nor  was  the  issue,  re-issue,  or  negotiation  of  such  instruments  autho- 
rised by  any  licence  granted  to  Henry  Holmes,  John  Holmes  and  James  Hob 
as  such  Bankers  as  aforesaid,  or  by  any  renewal  or  renewals  of  such  licence;  and 
the  Defendant  craved  the  same  benefil  from  the  Acts  of  Tynwald  as  if  he  had  pleaded 
the  same  or  demurred  to  the  bill.  The  answer  admitted  thai  Henry  Holmes  de- 
parted this  life  on  the  1 6th  of  January,  I848j  and  submitted  to  the  Court,  thai  the 
licence  to  issue  notes  originally  granted  to  Henry  Holmes.  John  Holmes  and  James 
Holmes,  as  in  the  bill  mentioned,  expired  on  the  death  of  Henry  Holmes:  and  that 
after  such  death,  namely,  on  the  1  "th  of  November,  1 8  18,  a  new  licence  to  issue  i  i 
was  granted  to  John   Holmes  and  James    Holmes   for  one  year:   and    after  stating 
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such  licence,  and  the  renewal  thereof  in  the  month  of  October,  1853,  the  Defendant 
stated,  that,  to  the  best  of  his  knowledge,  information,  and  belief,  John  Holmes  and 
James  Holmes  dealt  largely  in  business  as  Bankers,  adopted,  received,  paid,  took 
up,  and  retired  all  or  the  greater  part  of  the  instruments  in  the  bill  called  cash 
notes,  or  Bankers'  notes,  which  had  been  issued  by  Henry  Holmes,  John  Holmes 
and  James  Holmes  ;  and  for  the  pur-[238]-poses  of  their  business,  in  order  to  meet 
the  exigencies  thereof,  they,  from  time  to  time,  re-issued  many  of  such  instruments 
by  virtue  and  according  to  the  terms  of  the  new  licences  granted  to  John  Holmes 
and  James  Holmes  as  aforesaid,  or  one  of  such  licences,  and  not  in  pursuance  of 
the  original  licence  granted  to  Henry  Holmes,  John  Holmes  and  James  Holmes  ; 
and  he  further  admitted  that  John  Holmes  departed  this  life  on  the  22nd  of  October, 
1853,  and  after  his  decease  James  Holmes  alone  continued  to  deal  as  a  Banker  in 
Douglas  aforesaid  on  his  own  account,  up  to  the  time  of  his  death,  which  took  place 
on  the  7th  of  November,  1853,  and  issued  and  re-issued  many  of  the  last-mentioned 
instruments  for  similar  purposes,  James  Holmes  making  such  issues  and  re-issues 
under  the  last  new  licence  of  the  28th  of  October,  1853 ;  and  the  Defendant  sub- 
mitted that,  even  if  the  Court  should  be  of  opinion  that  the  aforesaid  instruments 
or  deed  of  Bond  and  security  did  convey  to  or  vest  in  McHutchin  and  Quirk,  or 
either  of  them,  any  estate,  right,  title,  or  interest  in  or  to  the  lands  and  tenements 
professed  to  be  granted  by  such  instruments,  or  one  of  them,  the  same,  or  the  deed 
of  Bond  and  security,  did  not  apply  to  the  first-mentioned  new  licence,  the  secondly- 
mentioned  new  licence,  or  the  several  renewals  thereof,  or  to  the  last-mentioned 
new  licence,  granted  to  John  Holmes  and  James  Holmes  as  such  Bankers  as  afore- 
said ;  and  the  Defendant  denied  that  Henry  Holmes,  John  Holmes  and  James 
Holmes,  or  one  of  them,  did  not,  as  alleged  in  the  bill,  take  up,  pay,  and  discharge 
the  instruments  in  the  bill  called  cash  notes,  or  Bankers'  notes,  stated  in  the  bill  to 
have  been  issued  and  kept  in  circulation  by  them,  and  that  the  larger  or  any  part 
of  such  [239]  instruments  was  still  unpaid,  but,  on  the  contrary,  the  Defendant 
was  informed,  advised  and  believed  that  all  or  the  greater  part  of  such  instruments 
had  long  since  been  taken  up,  paid  off,  retired,  discharged,  or  satisfied  in  terms  of 
the  Act  provided  in  that  behalf,  and  according  to  the  terms  of  the  original  licence 
and  the  renewals  thereof,  through  or  by  reason  or  means  of  the  dealings  therewith 
of  John  Holmes  and  James  Holmes  jointly  acting  under  and  by  virtue  of  the  several 
licences  and  renewals  of  such  licences  granted  to  them  as  Bankers  on  their  own 
account,  or  of  James  Holmes,  alone  acting  as  aforesaid ;  and  that  the  Defendant  had 
been  informed  and  believed,  that  at  the  time  of  the  death  of  James  Holmes,  few,  if 
any,  of  the  cash  notes,  or  Bankers'  notes,  were  in  circulation  pursuant  to  the  original 
licence  granted  to  Henry  Holmes,  John  Holmes  and  James  Holmes,  or  any  renewal 
thereof.  And  the  Defendant  further  said  that  he  had  been  informed  and  believed, 
that  a  large  number  of  instruments  of  the  nominal  value  of  £1  each,  bearing  the 
names  of  Henry  Holmes,  John  Holmes  and  James  Holmes,  and*  which  the  Defendant 
believed  were  part  of  the  instruments  called  in  the  bill,  cash  notes,  or  Bankers'  notes, 
but  incorrectly  stated  in  such  bill  to  have  been  issued  by  Henry  Holmes,  John  Holmes 
and  James  Holmes,  were  shortly  after  the  decease  of  James  Holmes  presented  for 
payment  at  the  banking  office,  formerly  of  Henry  Holmes,  John  Holmes  and  James 
Holmes,  by  persons  in  whose  hands  the  same  were,  but  he  was  unable  to  state  whether 
such  persons  were  the  original  holders  of  such  instruments  or  not,  and  that  such 
instruments  were  refused  payment ;  and  he  further  answered  and  said  that  he  had 
been  informed,  and  believed  it  to  be  true,  that  many  of  such  instru-[240]-ments, 
as  last  described,  were  also,  some  time  after  the  death  of  James  Holmes,  presented 
for  payment  to  the  Defendant,  Harris,  in  his  capacity  of  administrator  of  the  per- 
sonal estate  of  James  Holmes,  by  persons  being,  as  he  was  informed  and  believed, 
not  original  holders  of  such  instruments,  and  which  last-mentioned  instruments  he 
had  been  informed  were  refused  payment,  and  that  amongst  the  instruments  so 
presented  was  a  large  number  (but  what  number  in  particular  he  could  not  set  forth 
to  his  belief  or  otherwise)  which  he  had  been  informed  and  believed  were  held  by 
the  Directors  and  Company  of  the  Bank  of  Mona,  but  which  had  not  been  issued  to 
the  Directors  and  Company  of  the  Bank  of  Mona,  by  Henry  Holmes,  John  Holmes 
and_James  Holmes  ;  and  the  Defendant  went  on  to  say  that  he  had  been  informed 
and  believed  that  the  greater  part  of  such  last-mentioned  instruments  were  received 
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by  or  came  to  the  bands  of  the  Directors  and  Company  of  the  Bank  of  Mona  after 
the  decease  of  James  Bolmes,  who  survived  Benry  Bolmes  and  John  Bolmes, 
b  fore  mentioned;  and  the  Defendant,  after  admitting  that  the  Respondents  were 
successors  in  office  of  fcfcHutchin  and  Quirk,  submitted  that  the  Respondents  were 
Dot,  by  reason  of  their  holding  the  respective  offices  of  Clerk  of  the  Rolls  and 
Receiver-General,  as  successors  to  &fcHutchin  and  Quirk,  entitled, 
in  the  bill,  to  the  instruments,  <>r  either  of  them,  called  in  the  same  bill,  a  deed  of 
Bond  and  security;  and  the  Defendant  submitted  thai  the  Respondents  were  not 
then  possessed  of  or  entitled  to  any  estate  or  interest  in  the  lands  and  tenem- 
professed  to  be  granted  or  affected  by  such  instruments,  or  one  of  them,  for  the 
Defendant  submitted  that,  even  supposing  the  Court  [241]  should  be  of  opinion  that 
licHutchin  and  Quirk,  in  their  individual  capacities,  or  in  their  respective  capacity 
of  Clerk  of  the  Hulls,  or  Receiver-General,  took  some  estate  or  interest  in  the  lands 
and  tenements,  such  estate  or  interest  ceased  or  ex  pi  red.  neither  <>f  such  offices  being, 
as  the  Defendant  averred,  a  corporation  sole,  on  the  death  of  Quirk,  who  survived 
licHutchin  ;  or,  at  all  events,  that  such  estate  or  interest  did  not  pass  to  or  devolve 
upon  the  Respondents  or  either  of  them;  and  after  admitting  the  Will  of  James 
Bolmes,  the  Defendant  further  stated,  that  by  an  Act  of  Tynwald  passed  in  the  year 
L738,  intituled  "An  Art  for  the  limitation  of  certain  actions  and  claims  for  Debt, 
Trespass,  and  other  things,  for  avoiding  suits  in  law,"  il  was  enacted,  that  all  acl ions 
or  plaints  in  the  nature  of  actions  of  debt,  grounded  upon  any  lending  contract  or 
demand,  without  specialty,  should  be  commenced  and  effectually  prosecuted  within 
three  years  next  after  the  cause  of  Buch  actions,  or  plaints,  and  at  no  time  after; 
and  the  Defendant  insisted  upon  that  Act  and  every  clause  and  provision  thereof, 
and  claimed  the  same  benefit  as  if  he  had  pleaded  the  same. 

The  Defendants,  Harris  and  Boardman,  also  put  in  answers. 

Witnesses  were  examined  on  behalf  of  the  Plaintiffs  and  the  Defendants,  bul  i  o 
evidence  was  adduced,  on  the  part  of  the  Defendants,  that  any  of  tin    notes  held  by 
the   Bank  of  Mona,   as  mentioned  in  the  bill,   were  taken   up,   paid  off,   retired,  dis 
charged  or  satisfied,  in  terms  of  the  Act  provided  in  that  behalf,  and  according  to 
the  terms  of  the  original  licence  and  the  renewals  thereof,  either  by  Henry  Hoh 
John  Holmes    [242]  and  James  Holmes,  or  through  or  by  reason  or  means  of  the 
dealings  therewith  of  John    Holmes  and  James   Holmes,  jointly  acting   under  the 
several    licences    and    renewals    of    such    licences     granted    to    them    as    Bankers 
on     their     own     account;     or     of     James     Holmes     alone     acting     as     aforesaid. 
The     Defendant,     Avison,    examined    James    Haining,     who    had     been     a    clerk 
in     Holmes"    Bank    for    sixteen    years    prior    to    the    9th    of    November,     1849, 
who      stated      that,      to      the     best      of      his      belief,      upwards      of      100,000       of 
their  own  notes  were  paid  in  and  paid  out  annually;   not  that  they  were  all  different 
notes,  bul  the  same  notes  were  paid  in  and  paid  out  frequently  during  the  year  to 
make  up  that  number.      He  also  examined  a  witness  named   Daniel  Christian,  who 
stated  that  he  was  and  had  been  for  more  than  twenty  years  a  member  of  the  Sett  ing 
Quest  of  that  parish,  and  as  such  he  had  been  in  the  habit  id'  attending  th  ■  Courts 
Baron,   which   were  held  twice  a   year,    for  entering  the   names  of  the   tenants;    and 
he  gave  evidence  of  the  practice  of  the  Court  :   that   notices  of  the  holding  of  fchos 
Courts  were  issued  half  yearly  in  a  printed  form  to  the  Moars,  and  that   they  als 
gave  notice  orally  at  the  parish  church:  that  the  object  was  to  give  notice  to  all 
persons  that  came  to  estates  by  death,  alienation,  mortgage  or  otherwise,  to  attend 
and  get  entered,  and  they  were  directed  to  show  their  papers  to  the  Setting   Q  I 
a    week    b  forehand;    and    if    the    Setting    Quest    were    satisfied,    they    produced    the 
deeds  to  the  Seneschal,  whose  duty  it  was  to  enter  the  tenant's  name  in  the  Books; 
that  when  original  deeds  were  produced,  after  being  examined  by  the  Setting  Qu 
they    were   published    in    Court:   hut    if  copies   were  produced,  they   wen'   not    pub- 
lished:   and   he   stated   [243]   that    such    practice,   except    as   to   the   publishing,   con- 
tinued up  to  the  present  day  :  and  being  cross-examined,  he  stated  thai  when  copies 
were  produced  to  make  entries,  the  original  deeds  whereof  tiny  were  copies  must 
have  been  published  at   some  preceding  Court,  or  at  some  Chancery  or  Common  law 
Court,  and  that  then  entries  were  made  under  such  copies. 

The  cause  came  on  to  he  heard  before  the  Chancery  (' 1  on  the  Huh  and  11th 

days  of  June.  1856,  and  by  a  deer f  that  date  it  was  declared  that  the  property 

given  in  security  in  and  by  the  deed  of  Bond  and  security  of  the  Kith  of  November, 
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1841,  was  liable  to  the  extent  of  the  Bond  for  the  cash  notes,  or  Bankers'  notes 
issued  by  Henry  Holmes,  John  Holmes  and  James  Holmes,  and  then  in  the  hands 
of  bona  "fide  holders,  and  that  the  date  of  each  note  (being  anterior  to  the  death  of 
Henry  Holmes)  was  prima  facie  evidence  that  such  note  was  issued  by  the  three 
partners,  and  the  same  was  so  ordered  and  decreed  accordingly;  and  it  was  thereby 
referred  to  the  Clerk  of  the  Rolls  to  ascertain  the  amount  of  such  notes  then  out- 
standing, and  also  to  report  whether  the  whole  or  what  portion  of  the  different 
properties  given  in  security  was  necessary  to  be  sold  for  the  payment  of  such  notes, 
and  in  what  order,  and  report  the  same  to  the  Court  with  all  convenient  speed. 

The  Defendants,  Boardman  and  Avison,  the  devisees  in  trust  under  James  Holmes' 
Will,  brought  the  present  appeal  from  this  decree. 

Mr.  W.  M.  James,  Q.C.,  Mr.  Freeling,  and  Mr.  Baylis,  for  the  Appellants.— The 
decree  appealed  from  cannot  be  maintained.  Our  objections  to  the  decree  are — 
first,  that  the  deed  [244]  of  mortgage,  Bond  and  security  is  invalid ;  second,  that 
the  notes  issued  never  were  valid  or  legal  promissory  notes,  bank  notes,  or  Bankers' 
cash  notes,  within  the  meaning  of  that  security;  and,  thirdly,  that  no  such  trans- 
missibility  was  conferred  by  the  law  of  the  Isle  of  Man,  upon  the  deed  of  mortgage 
and  bond,  as  can  give  the  Respondents,  the  present  Clerk  of  the  Rolls  and  the 
Receiver-General,  any  right  to  put  that  Bond  in  suit. 

First.  No  estate  or  interest  passed  by  the  deed  of  Bond  and  security  to  McHutchin 
and  Quirk ;  that  deed  never  having  been  consented  to,  or  confirmed  on  behalf  of  Her 
Majesty,  the  Lady  of  the  Manor  or  Lordship  of  the  Isle  of  Man;  neither  McHutchin 
and  Quirk,  or  either  of  them,  as  mortgagees  having  been  admitted  tenants  of  the 
lands  comprised  in  the  deed.  Lands  in  the  Isle  of  Man  are  of  the  nature  of  customary 
estates  of  inheritance.  Bv  the  fifth  section  of  the  Act  of  Settlement  of  the  4th  of 
February,  1703  (Mill's  "  Stat.  Laws  of  the  Isle  of  Man,"  pp.  166,  361,  edit.  1821), 
the  legal  right  to  messuages  and  lands  is  made  to  depend  upon  the  alienation  being 
entered  on  the  Court  Rolls  of  the  Manor,  and  an  admittance  thereon.  With  regard 
to  mortgages,  they  must,  by  this  fifth  section,  be  entered  on  the  Records  within  six 
months,  and  after  five  years  the  mortgagee  must  be  admitted  and  pay  a  fine.  The 
object  of  that  Act  was  to  prevent  alienations  to  the  prejudice  of  the  rights  of  the 
Lord,  and  it  was  passed  to  settle  doubts  which  at  that  time  had  arisen  between  the 
Lord  and  the  tenants  arising  out  of  the  construction  put  on  the  Act  of  Tynwald  of 
the  24th  of  June,  1645  (Mill's  "  Stat,  Laws  of  the  Isle  of  Man,"  p.  106,  edit.  1821), 
respecting  the  right  of  [245]  succession  of  tenants,  and  according  to  the  provisions 
of  that  Act  the  practice  has  been  to  require  the  entry  of  all  alienations  on  the  Court 
Rolls.  In  Johnson's  "  Jurisprudence  of  the  Isle  of  Man,"  p.  37,  the  form  of  such  entry 
is  given.  Now,  the  Act  of  1645  required  the  consent  and  confirmation  of  the  Lord  to 
any  alienation  by  the  tenant.  That  requirement  is  not  repealed  by  the  Act  of 
Settlement  of  1703,  and  as,  therefore,  the  rights  of  the  Duke  of  Athol,  the  former 
Lord  of  the  Manor,  are  now  vested  in  the  Crown,  the  sanction  of  Her  Majesty  to  the 
alienation  was  necessary.  There  never  has  been  any  attempt  to  give  effect  to 
equitable  mortgages  in  the  Isle  of  Man,  they  have  always  been  dealt  with  as  legal 
rights. — [The  Lord  Justice  Turner  :  In  Birnie  v.  Caystile  (9  Moore's  P.C.  Cases, 303)  the 
effect  of  the  Act  of  the  Settlement  of  1703,  with  respect  to  mortgages,  was  considered.] 
— Another  ground  of  objection  on  this  head  is,  that  one  tenant  only  can  be  admitted 
upon  an  alienation  on  the  Court  Rolls.  These  grantees,  therefore,  could  not  be 
admitted. — [The  Lord  Justice  Knight  Bruce:  If  equitable  interests  are  recognized, 
the  fact  of  a  single  tenant  only  being  admitted,  may  be  consistent  with  the  equitable 
rights  of  the  others,  but  it  appears  harsh  law  to  say  that  two  persons  cannot  be  ad- 
mitted at  the  same  time.] — The  next  objection  rests  upon  the  form  of  the  notes.  Now, 
the  Common  law  of  England  has  been  adopted  as  the  Common  law  of  the  Island  in  all 
matters  of  general  jurisprudence.  By  the  law  of  England,  a  promissory  note  made 
payable  in  the  alternative,  either  in  cash  or  notes  of  the  Bank  of  England,  has  been 
held  invalid.  Exp.  Imeson  (2  Rose's  Bank.  Cases,  225).  Exp.  Davison  (1  Buck's 
Bank.  Cases,  31).  The  instruments  issued  by  Henry  [246]  Holmes,  John  Holmes  and 
James  Holmes  were  not  cash  notes,  or  Bankers'  notes,  such  as  they  were  authorized  to 
issue  by  the  several  licences,  and  were  not  transferable  or  negotiable  instruments, 
and  were,  we  contend,  wholly  invalid.  The  object  of  the  Bankers'  Act  of  1817  was 
to  provide  negotiable  notes  that  should  pass  from  hand  to  hand  and  form  part  of 
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the  currency  of  the  [sland.  -  |  The  Lord  Jusrt  ice  Turner  :  The  An  was  passed  to  Becure 
payment  of  the  aotes  issued  by  the  Bankers,  to  the  persons  who  Bhould  be  holders 
of  the  notes,  h  would  be  difficult  to  say  thai  the  Bankers  would  be  free,  because  they 
issued  not.-  thai  writ'  invalid.] — Notes  in  the  form  of  those  in  question  were  not 
authorized  by  the  Banking  An  of  1817;  the  words  and  form  required  by  that  .\ 
have  not  been  followed.  If,  then,  they  arc  not  valid  and  transferable,  they  are  not 
promissory  notes  within  the  meaning  of  the  An.  The  words  of  the  Act  are,  "  paying 
the  full  value  in  gold,  silver  coin  of  the  legal  currency  of  Great  Britain,  promissory 
notes  of  i he  Bank  of  England,  or  by  direel  Bills  of  Exchange  on  London.  a'  a  date  not 
exceeding  two  months."  But  the  note-  issued  were  in  these  words,  "  to  pay  on.-  pound 
British  in  Hank  notes,  or  Bills  on  London."  To  pay  in  what  Bank  notes?  It  is  not 
said  i hey  are  to  be  in  Hank  of  England  notes.  That  cannot  be;  £5  notes  are  the 
lowest  now  allowed  by  law  to  be  issued:  neither  can  it  lie  in  any  Hills  on  London, 
without  limit  as  to  the  I  ime  they  Uave  to  run,  and  whether  they  were  direct  on  London. 
or  not.  There  is  neither  time  nor  place  mentioned,  in  connection  with  the  notes,  in 
which  they  are  to  be  paid.  Another  ground  of  objection  is.  that  by  the  dealings  of 
John  Holmes  and  James  Holmes,  after  the  decease  of  Henry  Holmes,  all  the  notes 
issued  by  the  firm  of  Henry.  John  and  James  [247]  Bolmes  were  taken  up  and  dis- 
charged. The  business  between  the  years  1848  and  1853  was  carried  on  with  the  old 
notes.  The  issue  was  at  one  time  tL'o.OOO.  hut  the  circulation  of  the  Bank  amounted, 
as  the  evidence  shows,  to  nearly  £100,000  a-year.  The  case  must  be  considered  as 
though  Henry  Holmes  had  given  security  singly  for  the  payment  of  these  notes:  and 
then  the  notes  having  been  brought  in  after  the  death  of  Henry  Bolmes  and  dis- 
charged, were  re-issued  by  the  remaining  two  partners,  and  became  the  note-  of  the 
survivors,  and  were  not  the  notes  of  the  three  original  partners. — [The  Lord  Justice 
Knight  Bruce  :  Then  you  cot  it  end  thai  every  otic  of  the  note-  t  hat  came  into  the  Hank 
after  the  death  of  Henry  Holme-  was,  for  the  present  purpose,  cancelled?] — Yes. 
Burt  mm  v.  Caddy  (9  Ad.' and  Ell.  275),  Lazarus  v.  Courie  (■'<  Q.  Hen.  Rep.  159).  The 
two  survivors  could  not  re-issue  these  aotes  according  to  true  intent  of  the  security. 
That  deed  must  be  construed  strictly  ;  the  word  "  they  "  in  it.  cannot  lie  construed  to 
mean  "  one  or  more  of  them."  The  notes  are  the  notes  of  the  three,  and  the  security 
i-  of  the  three  :  indeed  the  decree  appealed  from  proceeds  upon  that  hypothesis.  The 
Court  declared  that  tic  dales  of  the  notes  are  prima  facie  evidence  of  the-' 
and  that   Buch  is>ues  were  anterior  to  i  he  death  of  Henry  Holmes  ;  we  submit,  there- 

.  thai  none  of  these  notes  come  within,  or  are  covered  by,  the  Bond.  Noevidence 
has  been  given  that  any  single  note  came  hack  to  the  Hank.  There  can  he  no  relief, 
as  three  year-  have  elapsed ;  so  the  Island  Limitation  Act  of  1738  is  conclusive.  The 
third  ground  of  objection  is.  that  the  Clerk  of  the  Rolls  and  the  Receiver-General  of 
t  he  Island  not  being  cor-[248]-porat  ions  sole.the  estate  and  interest  of  McHutchin  and 
Quirk,  in  the  land  and  premises  comprised  in  the  mortgage  Bond  and  security,  did 
not  devolve  upon  or  pass  to  the  Respondents  as  their  successors  in  the  respective 
offices,  so  as  to  entitle  them  to  lie  Plaintiffs  in  this  suit.- — [The  Lord  Justice  Knight 
Bruce:  If  you  were  successful  on  this  point  it  would  not  benefil  the  Appellants 
it  would  only  occasion  a  new  suit  by  other  parties.] — The  Appellants  then  ahandoned 
this  object  ion. 

Mr.  Cairns.  Q.C.,  Mr.  E.  F.  Smith,  ami  Mr.  Maude,  for  the  Respondents.-  A-  to  the 
first  point  raised  by  the  Appellants  thai  there  was  a  failure  to  comply  with  the 
provisions  of  the  Act  of  Settlement  of  1703,  in  not  having  the  deed  of  n 
Hon.]  and  security  entered  on  the  Court  Rolls  and  admittance  thereon  ;  and  that  Buch 
non-compliance  rendered  it  invalid:  our  answer  is.  that  the  deed  was  published  in 
the  Rolls  <  Iffice,  and  ordered  to  be  recorded,  which  was  done  in  the  proper  registry 
of  the  Island,  and  that  is  the  "  Record  "  mentioned  in  the  Act  of  1847,  namely,  the 
general  Registry  of  the  Chancery  (dun  in  the  Island.  By  that  deed  and  Bond,  the 
land-  and  hereditaments  charged  ted  in  the  Respondents,  a-  successors  in 

office  of  the  grantees;  the  Respondents  being  capable,  by  the  law  of  the  [sland,  of 
taking  by  transmission  as  such  successors  the  securities  granted,  without  any 
allowance  or  confirmation  of  the  deed  in  question  by  the  Lady  or  other  officer  of  the 
Manor.  No  law  has  been  cited  <t.  indeed,  could  he.  which  requires  any  such  con- 
firmation or  allowance  to  render  the  -rant  valid,  nor  does  the  want  of  entry  on  the 
Court    Rolls  [249]  affect   the  validity  of  the  -rant.      The  relative  rights  of  the   L 
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and  tenants  are  regulated  by  the  Act  of  Settlement  of  1703,  which  is  the  Magna 
Charta  of  the  Island,  and  if  a  tenant  refuses  to  have  his  name  entered,  he  may,  by  the 
eleventh  section  of  that  Act,  be  fined,  but  that  has  reference  only  to  the  rights  of  the 
then  Lord,  and  not  to  any  question  arising  between  the  grantor  and  the  grantee. 
The  power  of  alienation  by  a  tenant,  however,  is  left  untouched  by  that  Act,  and  the 
provision  respecting  incumbrances  evidently  refers  to  the  Registry  of  the  Island, 
as  tlie  word  "  Record  "  is  used.  Without  going  into  the  question  of  an  equitable 
charge,  which  was  quite  untouched  by  the  Appellants,  yet  it  is  open  to  the  Respondents 
to  contend  there  was  an  equity. — [The  Lord  Justice  Turner :  Is  there  any  recognition 
in  the  Island  of  equitable  mortgages?] — No  case  has  occurred.  There  may  be  a 
contract  with  respect  to  title  deeds,  which  can  be  enforced  in  the  Court  when  all  the 
requirements  of  the  Act  had  been  complied  with.  Christian  v.  Guhlie  (2  Moore's  P.C. 
Cases,  226),  and  Birnie  v.  Caystile  (9  Moore's  P.C.  Cases,  303),  treats  of  an  equity  of 
redemption,  and  shows  that  equitable  principles  are  acted  upon  in  the  Island.  The 
objection  to  the  want  of  confirmation  by  the  Lady  of  the  Manor,  as  required  by  the 
Act  of  Tynwald  of  1645,  is  untenable ;  such  confirmation  was  repealed  by  the  Act  of 
Settlement  of  1703,  which  is  now  the  basis  of  the  tenures  in  the  Island.  So  again, 
with  regard  to  the  argument  that  only  one  tenant  could  be  admitted.  Alienation 
is  not  restricted  to  one ;  there  is  nothing  in  the  Act  of  Settlement  to  make  an 
alienation  to  more  than  one  person  void.  It  was  next  insisted,  that  [250]  from  the 
form  of  the  notes,  they  were  not  negotiable  at  all  by  the  law  of  England,  and,  there- 
fore, not  good  notes  by  the  Manx  law,  and  that  the  security  contemplated  negotiable 
notes  only.  We  admit  they  are  not  valid  promissory  notes  under  the  Statutes,  3rd  and 
4th  Anne,  c.  9  ;  but  our  answer  is,  that  the  English  law,  and  cases  relied  upon  on  this 
point,  do  not  apply,  as  the  notes  were  made  payable  in  the  mode  required  by  the  Island 
Banking  Acts  of  1817  and  1836,  and  were  negotiable  according  to  the  Common  law 
of  the  Island,  and  within  the  covenants  of  the  deed  of  mortgage,  Bond  and  security. 
Tufnell  v.  Constable  (7  Ad.  and  Ell.  798).  To  admit  such  an  objection  would  be 
fatal  to  the  whole  circulating  currency  of  the  Island,  for  at  this  moment  all  notes  in 
circulation  are  in  this  form.  The  Appellants'  argument  assumes  that  the  Common 
law  of  England  and  the  Isle  of  Man  are  the  same.  That  is  a  fallacy  ;  if  anything, 
the  Manx  law  has  a  greater  affinity  with  the  law  of  Scotland.  In  the  Manx  Courts 
both  law  and  equity,  as  in  the  Scotch  Courts,  are  administered.  Instruments  under 
seal,  which  we  term  specialties,  are  not  known  in  the  Island  ;  thus,  Bonds  and 
mortgages  are  merely  under  hand.  Fai/le  v.  Bay  (Bluett's  Advocates'  Note  Book,  30). 
The  cases  referred  to  on  this  part  of  the  argument  are  not  in  point.  Exp.  Imeson 
(2  Rose's  Bank.  Cases,  225)  was  a  mere  proof  in  bankruptcy,  and  Exp.  Davison  (1 
Buck's  Bank.  Cases,  31)  turned  upon  the  form  of  an  action,  whether  it  could  be 
admitted  to  proof  in  bankruptcy.  Here  the  notes  are  assignable  by  the  law  of  the 
Island.  The  next  point  the  Appellants  raise  is,  that  the  notes  have  been  satisfied, 
even  if  they  [251]  were  authorized  by  the  terms  of  the  licence  and  the  security. 
This  objection  involves  two  questions,  one  of  fact,  as  to  the  re-issue  of  the  notes,  and 
the  other  of  law,  as  to  the  consequences  of  such  re-issue.  The  burden  lies  on  the 
other  side  to  prove  that  the  notes  had  come  in,  and  the  amount  paid.  Surely  those 
who  having  taken  these  notes  in  the  usual  course  of  business,  and  have  them  still  in 
their  hands,  are  not  bound  to  prove  their  case.  The  decree  puts  this  point  fairly  enough. 
The  date  of  each  note  being  before  the  death  of  Henry  Holmes,  was  prima  facie 
evidence  of  the  date  when  it  was  issued.  Potez  v.  GIossop  (2  Exch.  Rep.  191),  and 
Morgan  v.  Whitmore  (6  Exch.  Rep.  716)  are  authorities  which  establish  that  the 
date  of  an  instrument  is  prima  facie  evidence  of  the  date  of  its  issue,  but  we  submit 
in  that  respect  the  decree  was  too  narrow  in  confining  the  case  to  the  issue  by  the 
three  co-partners,  and  ought  to  be  altered,  for  the  deed  of  mortgage,  Bond  and 
security  must  be  construed  to  be  applicable  to  issues  by  the  three  copartners,  and 
great  injustice  would  be  done,  if  the  words  of  the  condition  of  this  deed  are  not  to 
be  construed  distributively.  The  security  given  is  available  to  secure  payment  of 
all  notes  to  be  issued  by  the  firm  of  Messrs.  Holmes,  or  any  one  or  more  of  the  partners 
carrying  on  the  business  of  the  firm1. 

Mr.  W.  M.  James,  Q.C.,  in  reply. — It  was  absolutely  necessary  to  have  the  deed 
of  mortgage,  Bond  and  security  entered  on  the  Rolls  of  the  Manor;  the  very  object 
of  the  Act  of  Settlement  of  1703  was,  that  no  alienation  should  be  valid  unless  it 
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was  enrolled  ;  as  a  private  conveyance  would  de-[252]-prive  the  Lord  of  the  fruits  of 
his  manorial  rights. — [The  Lord  Justice  Turner:  That  Act  does  ool  make  the  mort- 
gage  Void.] — We  admit    that    prima  faCU    the  date  of   a    document    is   evidence  of    its 

issue,  and.  therefore,  of  it-  existence  a1  the  period  indicated  by  the  date.  Next,  as 
to  construing  the  security  distribul  ively,  so  as  to  make  a  security  by  three  copartners 
to  be  a  security  of  two  or  only  one,  that,  we  submit,  is  contrary  to  all  principles  of 
law.  Suppose  A.  had  niadr  his  property  a  security  for  the  firm,  and  died.  The 
partnership  would  thereby  be  at  an  end.  It  cannot,  in  such  a  case,  be  said  that 
security  given  for  three  partners  would  continue  to  be  a  security  foi  notes  issued 
not  by  three,  bul  a  partnership  of  t\\<>.  of  which  A.  was  not  a  member.     The  security 

cannot   be  lead  except   as  a  security  for  the  notes  of  the  three  partners. 
Their  Lordships'   judgment   was  now   pronounced  by 

The  Lord  Justice  Turner  (July  22,  L857). — In  this  case,  Henry  Holmes.  John 
Holmes  and  .lames  Holme-,  for  many  years  previous  to  the  year  L 844,  and  thenceforth 
until  the  death  of  Henry  Holmes,  carried  on  the  business  of  Bankers,  in  partnership 
together,  at  Douglas,  in  the  Isle  of  Man. 

By  a  law  of  the  Island,  passed  in  the  year  1817.  and  i  nt  it  tiled  "  An  Act  to  prevent 

the  negotiation  of  promissory  notes  and  Inland  Hills  of  Exchange  within  the  said  [sle, 
under  a  limited  sum."  it  was  enacted,  amongst  other  things,  as  follows :  — "  And  be 
it  further  enacted  that  from  and  after  the  promulgation  of  this  Act,  QO  person  or 
persons  shall  [253]  make  and  issue  any  lulls,  notes,  or  other  negotiable  paper  or 
instrument  whatever,  for  the  payment  of  -<»s.  British  or  upwards,  by  way  of  a 
circulating  medium,  without  the  licence  of  the  (lover nor  or  Lieutenant-4 rovernor  and 
Council  of  the  said  Isle  for  the  time  being,  to  be  granted  or  refused  at  their  dis- 
cretion, under  penalty  of  £50  for  every  such  bill,  note,  or  other  instrument  issued 
contrary  to  this  Acl  :  which  licence  shall  remain  in  force  for  one  year  only,  and  be 
renewable  from  year  to  year,  at  the  discretion  of  the  said  Governor  or  Lieutenant- 
Governor  and  Council."  The  Act  then,  after  imposing  a  fee  for  the  granting  of 
every  licence,  provides  that  it  is  not  to  be  construed  to  extend  to  prevent  "  the  making 
or  pa  ising  of  notes  or  bills  of  any  amount  without  a  licence,  so  as  the  same  be  done 
in  the  common  and  ordinary  course  of  trade  or  business,  and  not  in  the  way  of  cadi 
noies  or  bills,  or  Hankers'  notes  or  lulls."  And  then  the  Act  proceeds  thus  :  "  And  be 
it  further  enacted,  that  every  such  Hanker  or  Hankers  as  aforesaid  shall  be  hound  to 
take  up  and  pay  all  such  notes  or  other  negotiable  paper  or  inst  rumeiits  whatever 
made  and  issued  by  them,  or  any  of  them,  within  the  said  Isle,  by  paying  the  full  value 
in  gold,  silver  coin  of  the  legal  currency  of  Great  Britain,  promissory  notes  of  the 
Bank  of  England,  or  by  direct  bills  of  exchange  on  London,  at  a  date  ding 

two  moiiihs." 

Iii  pursuance  of  this  Act  the  three  Messrs.  Bolmes  applied  for  and  obtained  •'. 
licence,  by  which  t hey  were  licenced  to  make,  ami  issue,  and  keep  in  circulation,  cash 
notes,  or  Hankers'  notes  of  the  value  of  20s.  British,  each  ;  and  this  licence  was 
newed  to  them  from  year  to  year.  The  amount  of  notes  [254]  authorized  by  the  new 
licences  varied  in  different  years.  In  some  years  the  renewed  licence  extended  so 
far  as  to  authorize  the  issue  of  notes  to  the  amount  of  £•_',").( II  1(1.  By  the  licence  which 
w  a-  in  force  at  the  time  of  the  death  of  Henry  Holmes,  notes  to  the  amount  of  £12,000 
only  were  authorized  to  he  issued.  Henry  Holmes  died  on  the  Kith  of  January,  1848. 
After  his  death.  John  Holmes  and  James  Holmes  continued  to  carry  on  the  business 
in  partnership  together,  until  the  death  of  John  Holmes.       Iii  the  month  of  .No  vein  her, 

L848,  a  new  licence  was  granted  to  John  ami  James  Holmes,  to  make  and  issue,  or 
have  and  keep  in  circulation,  cash  notes  Or  hank  notes  of  the  value  of  20s.  each, 
and  to  the  extent  of  £12,000.  This  licence  was  also  renewed  to  John  and  James 
Holme-,  from  year  to  year  :  hut  the  amount  of  notes  authorized  by  it  was.  in  the  J 
1849,  reduced  to  £10,000,  and  s,,  continued  until  the  death  of  John  Holmes.  John 
Bolmes  died  on  the  22nd  of  <  October,  Lv">">  :  at  the  t  ime  of  his  death  an  application 
was  pending  for  a  renewed  licence  to  John  and  James  Holme-  to  issue  notes  for  the 
ensuing  year  to  the  amount  of  £S(i(iii ;  ami  on  the  28th  of  <  >ctober,  L85  days 

after  the  death  of  John  Holmes,  a  renewed  licence  was  i88Ued,  by  which  he  and  James 
Holmes  were  purported  to  he  licenced  to  make  and  is8Ue,  or  have  and  keep  in  cir- 
culation, note-  of  the  value  of  20s.  each,  to  the  extent  of    £8000.     James   Hoi 
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however,  died  on  the  7th  of  November.  1853,  very  shortly  after  the  granting  of  this 
licence. 

Upon  the  granting  of  the  licences  and  renewed  licences  to  which  we  have  referred, 
security  have  been  required  by  the  Government  of  the  Island  for  [255]  the  payment 
of  the  notes  which  were  authorized  to  be  issued.  It  does  not  seem  to  be  material  to 
consider  the  securities  on  which  the  licences  and  renewals  anterior  to  the  year  1844 
were  granted.  The  question  to  be  decided  upon  this  appeal  mainly,  if  not  wholly, 
depends  upon  the  security  which  was  given  in  that  year  ;  that  security  was  in  the 
nature  of  a  Bond  and  mortgage,  dated'the  16th  of  November,  1844.  [His  Lordship 
here  read  the  instrument,  ante,  p.  228.] 

All  the  licences  and  renewed  licences  which  were  granted  after^the  date  of  this 
security,  except  the  licence  or  renewed  licence  granted  in  the  year  1853,  appear  either 
to  have  been  expressed  to  be  granted  upon  the  terms  of  the  security  remaining  in 
force,  or  to  have  been  granted  in  pursuance  of  applications  which  referred  to  the 
security,  and  imported  that  it  was  to  be  available  for  securing  notes  to  be  issued 
under  the  licence  which  was  applied  for.  Upon  the  occasion,  however,  of  the  licence 
granted  in  the  year  1853,  no  reference  appears  to  have  been  made  either  to  the 
security  of  1844,  or  to  any  other  security,  except  a  Bond  for  £200,  conditioned  iap 
the  notes  being  marked  and  numbered  in  a  manner  specified  in  the  Bond. 

Messrs.  Henry,  John  and  James  Holmes  issued  notes  under  the  authority  of  the 
licences  and  renewed  licences  granted  to  them.  [His  Lordship  here  referred  to  the 
form  of  one  of  the  notes.     See  same,  ante,  p.  232.] 

No  alteration  appears  to  have  been  made  in  the  form  of  the  notes  after  the  death 
of  Henry  Holmes.  The  old  notes  were  continued  to  be  issued.  Indeed,  so  far  as  at 
present  appears,  every  note  of  the  Bank  [256]  which  was  in  circulation  at  the  time 
of  the  death  of  James  Holmes  was  of  a  date  anterior  to  the  death  of  Henry  Holmes. 
The  transactions  of  the  Bank  appear  to  have  been  of  an  extensive  nature.  One  of  the 
witnesses,  whose  evidence  is  before  us,  and  who  was  a  clerk  in  the  Bank  up  to  Novem- 
ber, 1849,  stated  that  to  the  best  of  his  belief  upwards  of  100,000  of  their  notes  were 
paid  in  and  paid  out  annually  ;  and  in  his  cross-examination  he  explained  this  to  mean, 
not  that  the  100,000  notes  were  all  different  notes,  but  that  the  same  notes  were  paid 
in  and  paid  out  frequently  during  the  year  to  make  up  that  number.  Taking  this 
evidence  in  connection  with  what  has  been  stated  as  to  the  form  and  dates  of  the 
notes  issued  after  the  death  of  Henry  Holmes,  it  must,  we  think,  be  assumed  that 
many,  at  least,  of  the  notes  which  were  outstanding  at  the  death  of  Henry  Holmes 
were  afterwards  paid  into  the  Bank  and  re-issued  by  John  Holmes  and  James  Holmes. 
There  were,  it  appears,  only  two  Banks  in  the  Island,  Holmes's  Bank  and  the  Bank 
of  Mona,  and  great  difficulties  having  arisen  in  consequence  of  the  death  of  James 
Holmes,  the  Council  of  the  Island  came  to  an  arrangement  with  the  Bank  of  Mona 
to  take  up  the  notes  of  Holmes's  Bank.  Under  this  arrangement  the  Bank  of  Mona 
proceeded  to  take  up  Holmes's  notes,  and,  as  appears  by  the  evidence  before  us,  have 
taken  them  up  to  the  amount  of  upwards  of  £11,000.  Others  of  the  notes,  however, 
seem  to  be  still  outstanding.  In  this  state  of  circumstances  the  Bank  of  Mona  applied 
for  the  permission  of  the  Lieutenant-Governor  and  Council  of  the  Island  to  use  the 
names  of  the  present  Clerk  of  the  Rolls  and  Receiver-General  of  the  Island  (who  [257] 
are  the  successors  in  office  of  the  Clerk  of  the  Rolls  and  Receiver-General  to  whom  the 
security  of  1844  was  given)  in  any  proceedings  which  they  might  be  advised  to 
institute  upon  the  footing  of  that  security  ;  and  this  permission  having  been  granted, 
they,  on  the  25th  of  February,  1854,  filed  a  Bill  in  the  Court  of  Chancery  of  the 
Island  in  the  names  of  the  Respondents,  the  now  Clerk  of  the  Rolls  and  Receiver- 
General,  against  the  personal  representative  of  James  Holmes,  the  devisees  in  trust 
of  his  real  estate  under  his  Will,  and  their  cestui  que  trusts,  and  two  of  his  judg- 
ment creditors,  for  the  purpose  of  rendering  the  security  available  against  his 
estate.  The  bill  prayed  that  by  decree  of  the  Court,  the  Defendants,  or  one  of  them, 
might  be  ordered  to  pay  to  the  Complainants  the  sum  of  £30,000,  the  2^rincipal 
money  of  the  deed  of  Bond  and  security,  with  interest  thereon  from  the  16th  day  of 
November,  1844,  the  date  thereof,  until  paid,  and  the  costs  and  charges  of  the  deed, 
with  the  costs  of  suit,  or  that  the  estate,  lands  and  premises  given  in  security  by  the 
deed,  or  a  sufficient  part  thereof,  might  be  ordered  to  be  sold  for  payment  of  the 
sum  of  £30,000,  with  interest,  costs,  and  charges  aforesaid,  with  the  costs  of  this 
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suit.  And  the  Complainants  also  prayed  thai  such  sum  and  interesi  1 1 1 i -_r  1 1 1  be,  by 
order  of  the  Court,  distributed  amongsl  the  holders  of  the  cash  notes,  <>r  Banki 

i,  and  the  other  persons  entitled  thereto,  according  to  their  respecl  ive  rights. 
The  grounds  of  resistance  to  the  claim  made  by  this  hill  may  be  conveniently 
stated  from  the  answer  of  the  Defendant,  Avison,  one  of  the  Appellants.  He  said 
that  he  was  advised  and  believed  that  the  Beveral  lands  and  tenements  professed  to 
granted  or  af-[258]-fected  by  the  instrument  in  writing  hereinbefore  lasl  in  pari 
set  forth,  were  divers  ancient  quarterlands  or  [arm  Lands,  within,  and  parcels  of  the 
Manor  of  Man.  holden  by  the  tenants  thereof,  from  time  to  time,  of  Her  Most 
Gracious  Majesty,  the  Lady  of  the  Manor,  as  customary  freeholds  of  Inheritance, 
according  to  the  laws  and  customs  of  the  Manor  ;  and  the  Defendant  submitted  to  the 
Court  that  the  instruments  in  writing  hereinbefore  in  part  set  forth,  or  either  of 
them,  did  not  convey  to  or  vest  in  John  McHutchin  and  George  Quirk,  any  estate, 
right,  title,  or  interest  whatever,  in  the  lands  and  premises  professed  to  be  granted 
or  affected  by  Mich  instruments,  or  one  of  them,  inasmuch  as  the  Defendant  had  been 
informed,  and  believed  il  to  be  true,  that  the  instrument  in  writing  hereinbefore 
lastly  in  part  Bel  forth  was  never  made  known  to,  or  received  the  approbation,  ■ 
Bent,  allowance  or  confirmation  of  Her  Majesty  as  Lady  of  the  Manor  of  Man.  or  of 
any  Steward,  Seneschal,  or  other  officer  or  officers  of  such  Manor  having  authority 
to  act  in  thai  behalf,  as  the  Defendant  was  advised  and  believed  should  have  been  the 

.  according  to  the  laws  and  customs  of  the  Manor.  And,  inasmuch,  also. 
McHutchin  and  Quirk,  or  either  of  them,  did  not,  nor  did  the  Complainants,  or 
either  of  them,  ever  become  tenants  or  a  tenant  to  Her  Majesty,  in  res], r.r  of  tin- 
said  last-mentioned  lands  and  tenements,  or  any  of  them,  as  Defendant  was  advised 
and  believed.  McHutchin  and  Quirk,  or  one  of  them,  and  the  Complainants,  or  one 
of  them,  should  have  become,  according  to  such  laws  and  customs;  and  the  Defend- 
ant craved  leave  to  have  the  same  benefit  of  such  laws  and  Customs  as  if  he  had  pleaded 

the  same.  He  next  sets  oul  the  form  [259]  of  the  notes  issued  by  the  Holmes's,  and 
submitted  to  the  Courl  that  such  instruments  were  no1  negotiable  instruments,  either 
at  Common  law  or  by  any  custom  of  the  Isle  of  Man,  nor  did  such  instruments  fall 
within  the  meaning  of  the  Act  or  Ads  of  Tynwald,  in  that  behalf  made  and  provided, 
nor  was  the  issue,  re-issue,  or  negotiation  of  such  instruments  authorized  by  any 
licence  granted  to  Henry  Holmes,  John  Holmes  and  James  Holmes,  as  such  Bankers 
as  aforesaid,  or  by  any  renewal  or  renewals  of  such  licence:  and  the  Defendant 
(•raved  the  same  benefit  from  the  Acts  of  Tynwald.  as  it'  he  had  pleaded  the  same  or 
demurred  to  the  Complainants'  bill.  And  by  his  answer  he  further  said  that  the 
licence  granted  to  Henry.  Join,  and  .lames  Holmes  expired  on  the  death  of  Henry 
Holmes  :  and  then  he  sets  out  the  licences  -ranted  to  John  and  James  Holmes  and  the 
licence  which  was  i<sued  after  the  death  of  John  Holmes  ;  and  the  HelVmlant  further 
stated  that,  under  and  by  virtue  of  the  new  licences  of  the  1 7th  day  of  November, 
1848,  and  the  28th  of  October,  1849,  and  the  several  renewals  of  the  latter  licence. 
and  under  and  by  virtue  of  the  new  licence  of  the  28th  of  October.  1853,  To  the  best 
of  this  Defendant's  knowledge,  information,  and  belief,  John  Holmes  ami  James 
Holmes  dealt  largely  in  business  a-  Bankers,  adopted,  received,  paid,  took  tip.  ami 
retired,  all,  or  the  greater  part,  of  the  instruments  it,  the  Complainants'  bill  called 
cash  notes,  or  Bankers'  notes,  which  had  been  issued  by  Henry  Hi'hnes.  John  Holmes 
and  James  Holmes  ;  and  for  tic  purposes  of  their  business,  and  in  order  to  meet  the 
exigencies  thereof,  they  from  time  to  time  re-issued  many  of  such  instruments  by 
virtue  ami  according  to  the  terms  of  the  new  licences  -ranted  to  John  [260]  Holmes 

and  James  Holmes  as  aforesaid,  or  one  of  such  licences,  and  not  ill  pursuance  of  the 
original  licence  granted  to  Henry  Holmes.  John  Holmes  and  James  Holmes.  And  the 
Defendant  by  his  answer  admitted  that  John  Holmes  departed  this  life  on  the  22nd 

day  of  October,  1853,  and.  after  his  de-ease.  J  a s  lb 'lines  alone  continued  to  deal  as 

Banker  in  Douglas  aforesaid,  on  his  own  account,  up  to  the  time  of  his  death, 
which  took  place  on  the  7th  of  November,  1853,  and  issued  and  re-issued  many  of  the 
last-mentioned  instruments  for  similar  purposes,  James  Holmes  making  such  i« 
and  re-issiirs  under  the  last  new  licence  of  the  28th  of  October,  IS.").'!,  -ranted  to 
John  Holmes  and  James  Holmes  as  aforesaid;  and  the  Defendant  submitted  that, 
even  if  the  Court  should  lie  of  opinion  that  the  aforesaid  instruments,  or  pretended 
deed  of  Bond  and  security,  did  convey  to.  or  vest  in.  McHutchin  and  Quirk,  or  either 
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of  them,  any  estate,  right,  title  or  interest  in  or  to  the  lands  and  tenements  professed 
in  he  granted  by  such  instruments,  or  one  of  them,  the  same  or  the  pretended  deed  of 
Bond  ami  security  did  not  apply  to  the  first-mentioned  new  licence,  the  secondly- 
mentioned  new  licence,  or  the  several  renewals  thereof,  or  the  last-mentioned  new 
licence  -ranted  to  John  Holmes  and  James  Holmes,  as  such  Bankers  as  aforesaid. 
And  the  Defendant  denied  that  Henry  Holmes,  John  Holmes  and  James  Holmes,  or 
some  or  one  of  them,  did  not,  as  alleged  in  the  Complainants'  bill,  take  up,  pay  and 
discharge  the  instruments  in  such  hill  called  cash  notes,  or  Bankers'  notes,  and  stated 
in  such  bill  to  have  been  issued  and  kept  in  circulation  by  them,  and  that  the  larger 
or  any  part  of  such  instruments  was  still  unpaid;  hut  on  the  contrary  [261]  that 
the  Defendant  was  informed,  advised,  and  believed,  that  all  or  the  greater  part  of 
such  instruments  have  long  since  been  taken  up,  paid  off,  retired,  discharged,  or 
satisfied,  in  terms  of  the  Act  provided  in  that  behalf,  and  according  to  the  terms  of 
the  original  licence  and  the  renewals  thereof,  through  or  by  reason  or  means  of  the 
dealings  therewith  of  John  Holmes  and  James  Holmes,  jointly  acting  under  and  by 
virtue  of  the  several  licences  and  renewals  of  such  licences,  granted  to  them  as 
Bankers  on  their  own  account,  or  of  James  Holmes  alone  acting  as  aforesaid.  And 
the  Defendant  further  said  he  had  been  informed  and  believed  that  at  the  time  of  the 
death  of  James  Holmes,  few,  if  any,  of  the  cash  notes,  or  Bankers'  notes  were  in  cir- 
culation pursuant  to  the  original  licence  granted  to  Henry  Holmes,  John  Holmes 
and  James  Holmes,  or  any  renewal  thereof.  And  the  Defendant  further  answered, 
that  he  had  been  informed  and  believed  that  a  large  number  of  instruments  of  the 
nominal  value  of  one  pound  each,  bearing  the  names  of  Henry  Holmes,  John  Holmes 
and  James  Holmes,  and  which  Defendant  believed  were  part  of  the  instruments 
called  in  the  Complainants'  bill,  cash  notes,  or  Bankers'  notes,  but  incorrectly  stated 
in  such  bill  to  have  been  issued  by  Henry  Holmes,  John  Holmes  and  James  Holmes, 
were  shortly  after  the  decease  of  James  Holmes  presented  for  payment  at  the  Banking 
office,  formerly  of  Henry  Holmes,  John  Holmes  and  James  Holmes,  by  persons  in 
whose  hands  the  same  were,  but  the  Defendant  could  not  state  whether  such  persons 
were  the  original  holders  of  such  instruments  or  not,  and  such  instruments  were 
refused  payment.  And  that  the  Defendant  had  been  informed  and  believed,  that 
many  of  such  instruments  as  last  described  were  also,  [262]  some  time  after  the  death 
of  James  Holmes,  presented  for  payment  to  the  Defendant,  Harris,  in  his  capacity 
(as  Defendant  believed)  of  administrator  of  the  personal  estate  of  James  Holmes,  by 
persons  being,  as  this  Defendant  was  informed  and  believed,  not  original  holders  of 
the  instruments,  and  which  last-mentioned  instruments  the  Defendant  has  been  in- 
formed were  refused  payment,  and  that,  amongst  the  instruments  so  presented  was 
a  large  number  (but  what  number  in  particular  the  Defendant  could  not  set  forth  to 
his  belief  or  otherwise),  which  the  Defendant  has  been  informed  and  believed  were 
held  by  the  Directors  and  Company  of  the  Bank  of  Mona,  but  which  had  not  been 
issued  to  the  Directors  and  Company  of  the  Bank  of  Mona,  by  Henry  Holmes,  John 
Holmes  and  James  Holmes,  and  that  the  Defendant  had  been  informed  and  believed 
that  the  greater  part  of  such  last-mentioned  instruments  were  received  by,  or  came 
to  the  hands  of,  the  Directors  and  Company  of  the  Bank  of  Mona  after  the  decease 
of  James  Holmes  as  aforesaid,  who  survived  Henry  Holmes  and  John  Holmes  as 
before  mentioned.  The  answer  also  insisted  that  the  interests  of  Messrs.  McHutchin 
and  (v)uirk.  in  the  property  comprised  in  the  security  of  1844,  if  they  took  anv  interest 
in  it,  did  not  pass  to  the  Plaintiffs  :  and  the  Island  Statute  of  Limitations  is  like- 
wise set  up  :  hut  the  first  of  these  two  latter  objections  was  waived,  and  the  other  of 
them  abandoned  in  the  course  of  the  argument  before  us. 

At  the  hearing  of  the  cause  the  following  decree  was  pronounced  on  the  10th 
and  11th  days  of  June,  1856,  by  the  Court  of  Chancery  of  the  Island  : — "  This  Court 
is  of  opinion  that  the  property  given  in  security  in  and  by  the  deed  of  Bond  and 
security  [263]  of  the  16th  of  November,  1844,  is  liable  to  the  extent  of  the  Bond  for 
the  cash  notes,  or  Bankers'  notes  issued  by  Henry  Holmes,  John  Holmes  and  James 
Holmes,  and  now  in  the  hands  of  bona  fide  holders,  and  that  the  date  of  each  note 
(being  anterior  to  the  death  of  Henry  Holmes)  is  prima  facie,  evidence  that  such  note 
was  issued  by  the  three  partners,  and  the  same  is  so  ordered  and  decreed  accordingly. 
And,  it  is  hereby  referred  to  the  Clerk  of  the  Rolls  to  ascertain  the  amount  of  such 
notes  now  outstanding,  and  also  to  report  whether  the  whole  or  what  portion  of  the 
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different  properties  given  in  security  is  necessary  to  be  sold  for  the  payment  of  such 
notes,  and  in  what  order  ;  and  report  the  same  to  this  Court  with  all  convenient 
speed."' 

The  present  appeal  was  brought  by  the  devisees  in  trust,  under  the  Will  of  Janus 
Holmes,  from  the  above  decree.  The  points  on  which  the  Appellants  insisted  in  the 
argument  before  us  were  in  substance  those  which  have  been  stated  from  the  answer 
of  the  Appellant,  Avison.  The  first  question,  therefore,  which  we  have  to  determine, 
is,  whether  the  instrument  of  1844  passed  to  Messrs.  MeHutchin  and  Quirk  any 
estate  or  interest  in  the  lands  which  are  purported  to  have  been  granted  by  it.  The 
Appellants  insisted  that  it  did  not,  upon  three  grounds:  first,  that  the  instrument 
never  received  the  approval  of  Her  Majesty,  in  whom  the  Lordship  of  the  Island  is 
vested;  secondly,  that  neither  Messrs.  MeHutchin  and  Quirk,  nor  the  Respondents, 
their  successors  in  office,  nor  any  of  them,  ever  became  tenants  to  Her  Majesty  in 
respect  of  the  lands  comprised  in  the  instrument  ;  and,  thirdly,  that  the  instrument 
purports  to  be  a  grant  in  favour  of  two  persons,  and  thai  the  laws  of  the  [264]  Island 
do  not  permit  such  a  grant ;  a  point,  it  may  be  observed,  which  is  not  referred  to  in 
the  answer. 

The  first  of  these  grounds  rests  upon  an  Island  Act  of  the  year  L645,  by  which 
it  was  enacted  that  no  person  should  have  power,  by  virtue  of  certain  grants,  or  of 
certain  agreements  therein  mentioned  (and  which  their  Lordships  assume,  but  with- 
out meaning  so  to  decide,  affected  all  the  lands  in  the  Island),  but  according  to  the 
usual  and  customary  laws  of  the  Island,  namely,  as  to  farm  and  quarterlands  to 
descend  in  manner  therein  mentioned,  "  except  it  be  by  gift,  grant,  or  assignment,  in 
case  of  poverty,  or  for  or  upon  some  other  just  cause  or  reason,  and  the  same  made 
known,  approved  by,  and  consented  unto  by  the  Lord  of  the  Island,'"  and  that  all 
manner  of  grants  to  the  contrary  shall  be  utterly  void  and  of  no  effect  ;  but,  after 
the  passing  of  this  Act,  and  in  the  year  1703,  another  Act  of  the  Island  was  passed 
"  For  the  perfect  settling  and  confirmation  of  the  estates,  tenures,  fines,  rents,  suits, 
and  services  of  the  tenants  "  of  the  Lord  within  the  Island  ;  and  upon  examining  the 
provisions  of  that  Act,  we  are  fully  satisfied,  that,  after  it  came  into  operation,  the 
Act  of  1645,  so  far  as  it  rendered  the  consent  of  the  Lord  necessary  to  alienation, 
could  no  longer  be  in  force.  The  Act  of  1 7 0 -"i  was  plainly  intended  fully  to  define 
and  regulate  the  relations  which  were,  for  the  future,  to  subsist  between  the  Lord 
and  the  tenants,  and  the  terms  on  which  those  relations  were  to  be  founded.  It  pre- 
scribes the  tines  to  be  paid  upon  alienation  ;  it  describes  what  was  to  lie  accounted 
as  an  alienation  :  and  it  enacts  that  all  and  every  of  the  tenants  of  the  Island,  their 
and  every  of  their  heirs  and  assigns,  should  thenceforth  quietly  and  peaceablv  hold 
and  enjoy  their  lands  as  customary  [265]  tenants  againsl  the  Lord,  his  heirs  and 
assigns.  We  think  that,  consistently  with  the  provisions  of  this  Act,  it  could  nor 
have  been  held  that  the  then  tenants  were  not  entitled,  upon  paying  the  proper  fines, 
to  alienate  their  lands  without  the  consent  of  the  Lord,  and  that  the  Act  cannot  be 
construed  to  have  placed  the  future  tenants  in  any  worse  position. 

The  second  ground  of  objection  to  the  validity  of  the  instrument  of  18-i-l  was. 
that  the  mortgagees  were  never  admitted  tenants  to  the  Lord  ;  but,  in  our  judg- 
ment, this  objection  is  equally  unfounded.  It  rests  upon  the  fifth  section  of  the 
Act  of  1703,  by  which  it  is  provided  that,  if  any  tenant  who  has  mortgaged  his 
lands,  etc.,  does  not  redeem  the  mortgage  within  five  years,  the  mortgage  is  to 
be  looked  upon  as  an  alienation:  the  mortgagee  is  to  be  admitted:  his  name  is  to 
be  entered  on  the  Court  Rolls  ;  and  he  is  to  pay  a  third  part  of  the  general  fine:  but 
there  is  no  provision  that  the  mortgage  shall  be  void  if  the  mortgagee  does  not  come 
in  to  be  admitted;  and  this  enactment  cannot,  as  it  seems  to  us.  operate  further 
than  to  subject  the  mortgagee  to  a  fine  under  the  provisions  of  the  eleventh  section 
of  that  Act,  if  indeed,  it  can  operate  so  far,  as  to  which  we  irive  no  opinion.  It  was 
aftempted  to  assist  the  Appellants'  argument  upon  this  part  of  the  case  by  reference 
to  the  enactment  at  the  close  of  the  fifth  section  of  the  Act,  that  mortgages  should 
be  of  no  effect  if  not  entered  into  the  records  within  six  months  after  they  were 
executed;  but  this  instrument  having  been  entered  into  the  records  of  the  Court 
of  Chancery  within  the  six  months,  we  can  give  no  effect  to  this  argument  unless  we  are 
satisfied  that  the  Records  referred  to  in  this  part  of  the  fifth  section  of  the  Act  are 
the  Court  Rolls,  and  we  are  of  opinion  [266]  that  they  are  not.     The  Act  appears 
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to  us  to  distinguish  between  the  Records  and  the  Court  Rolls;  and  we  find  it  laid 
down  that  all  deeds  whereby  lands  are  alienated,  are  to  be  recorded  at  the  Chancery, 
Common  law,  or  Baron  Courts.  We  think,  too,  that  this  view  of  what  was  meant 
by  the  term  "  Records  "  in  this  Act  is,  in  some  degree,  fortified  by  the  provisions 
to  be  found  in  the  Act  of  1847,  which  was  referred  to  in  the  argument,  We  are  of 
opinion  also,  that  the  instrument  in  question  cannot  be  held  to  be  invalid  in 
consequence  of  the  grant  having  been  made  in  favour  of  two  persons,  though  it  may 
be  that  only  one  could  be  admitted  upon  it.  The  provisions  of  the  eleventh 
section,  as  to  changes  of  tenants,  apply  not  merely  to  changes  by  alienation,  but 
to  changes  by  death;  and  surely  it  could  not  be  contended  that  if  the  next  of  kindred 
succeeded  to  the  inheritance,  and  there  were  several  of  them,  they  would  not  all  take, 
although  one  only  might  be  entitled  to  be  admitted.  Their  Lordships  are  of  opinion, 
therefore,  that  the  first  point  insisted  upon  on  the  part  of  the  Appellants  cannot  be 
maintained. 

We  come  then  to  the  second  point  put  forward  by  the  answer,  and  insisted  upon 
in  the  argument  before  us;  that  the  notes  issued  by  this  Bank  were  not  negotiable, 
and  that  the  issue  of  them  was  not  authorized  by  the  licences.  It  may  not  perhaps 
be  necessary  for  us  to  give  any  opinion  upon  the  negotiability  or  non-negotiability 
of  these  notes.  This  suit  is  founded  not  upon  the  notes,  but  upon  the  security. 
The  object  of  the  security  was  to  ensure  payment  by  the  Bankers  of  the  notes  which 
they  might  issue  :  and  it  may  be  sufficient  to  say  that  the  notes  were  issued  by  them ; 
that  they  were  issued  pursuant  to,  or,  in  [267]  other  words,  in  pursuance  of,  the 
licence;  and  that  they  were  issued  according  to  the  terms  of  the  licence,  the 
licence  stipulating  only  for  the  value  of  the  notes  and  the  extent  of  the  issue.  We 
do  not,  however,  desire  to  dispose  of  this  case  upon  so  narrow  a  ground.  We  think 
it  right  to  state  that,  looking  to  the  state  of  the  circulation  in  the  Island  at  the 
time  when  the  Act  of  1817  was  passed,  and  to  the  provisions  of  that  Act,  the  notes 
in  question  were,  in  our  opinion,  negotiable  notes  within  the  meaning  of  that 
Act. 

No  other  notes  were  at  any  time  issued  by  these  Bankers,  and  we  cannot  suppose 
that  the  licences  which  were  issued  would  have  been  annually  renewed  if  the  notes 
which  had  been  previously  issued,  and  were  in  circulation,  had  not  been  deemed  to  be 
in  conformity  with  the  provisions  of  the  Act.  The  English  decisions  which  were 
referred  to  in  the  argument  have  not,  in  our  judgment,  any  bearing  upon  the 
case.  The  question  must  be  decided  according  to  the  law  of  the  Island ;  and 
although  the  law  of  England,  or  the  general  law  of  Merchants,  may  to  some  extent 
prevail  there,  we  do  not  think  that  it  can  so  prevail  where  there  are  express  statutory 
provisions  apj:>licable  to  the  subject  in  question. 

It  may  be  right  to  add  that  since  the  hearing  of  this  appeal  we  have  ascertained, 
from  inquiries  in  the  island,  that  notes  in  the  form  now  called  in  question  have 
been  current  in  the  Island  for  the  last  forty  years,  and  that  during  that  period 
there  have  occurred  several  cases  of  insolvency  of  Bankers  in  which  such  notes 
have  been  sued  upon,  and  in  every  case  the  full  amount  of  the  notes  has  been 
recovered  and  paid  out  of  the  security  taken  by  the  Council  from  the  Bankers ;  and 
we  may  further  add  that  we  have  also  been  in-[268]-formed  by  the  Island  author- 
ities, that  the  Common  law  there  differs  in  many  points  from  that  of  England, 
and,  amongst  others,  in  respect  to  promissory  notes;  that  there  is  no  Act  which 
makes  them  negotiable,  but  that  by  the  Courts  of  the  Island  they  have  always  been 
held  to  be  so  at  Common  law,  and  suits  have  been  constantly  maintained  upon  them. 

There  remains  then  only  the  question  which  is  also  raised  by  the  answer,  and  was 
discussed  in  the  argument,  whether  the  notes  which  were  originally  issued  by 
Henry,  John,  and  James  Holmes,  and  which  were  paid  into  the  Bank  after  the 
death  of  Henry,  and  afterwards  re-issued  by  John  and  James,  or  by  James  after 
the  death  of  John,  ought  to  be  considered  to  have  been  paid  and  discharged, 
and  not  to  be  covered  by  the  security  in  question.  In  order  to  solve  this  question, 
it  will  be  convenient  to  consider  the  case  with  reference  to  the  different  periods 
of  the  death  of  Henry  Holmes,  of  the  death  of  John  Holmes,  and  the  death  of  James 
Holmes.  And  first,  with  reference  to  the  death  of  Henry  Holmes,  we  think  that  all 
the  notes  which  were  issued  in  the  lifetime  of  Henry,  and  which  did  not  after  his 
death   find  their  way  into  the  Bank,  must  be  covered  by  the  security  to  the  full 
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extent  which  Henry,  John  and  James  Holmes  were  at  any  time  licenced  to  issue, 
to  the  extent  of  £25,000.  Notes  so  circumstanced  would  plainly,  to  use  the  terms 
of  the  security,  be  notes  which  Henry,  John,  and  James  Holmes  had  issued  or  had 
in  circulation  pursuant  to  their  licence  or  some  renewal  thereof.  Then  with  refer- 
ence to  the  period  of  the  death  of  John  Holmes,  we  think  that  John  and  James 
Holmes  having  accepted  their  licence  and  the  renewals  thereof  [269]  upon  the 
terms  of  the  security  remaining  in  force  (for  their  licence  and  the  renewals  of  it, 
with  the  single  exception  which  we  have  mentioned,  and  which  does  not  appear  to 
us  to  be  material,  were  either  expressed  to  be  upon  the  terms  of  the  security  re- 
maining in  force,  or  were  applied  for  upon  those  terms),  it  could  not  be  competent  to 
them,  or  either  of  them,  to  say,  that  the  notes  which  they  issued  to  the  extent  to 
which  they  were  at  any  time  licenced  to  issue,  that  is,  to  the  extent  of  £12,000,  were 
not  covered  by  the  security  in  whatever  form  those  notes  were  issued.  We  think, 
therefore,  that  the  notes  of  Henry,  John  and  James  Holmes,  which  were  issued  by 
John  and  James  Holmes  after  the  death  of  Henry  Holmes,  must  be  covered  by  the 
security  to  the  extent  of  £12,000. 

Lastly,  with  reference  to  the  period  of  the  death  of  James  Holmes ;  we  are  not 
satisfied  that  the  notes,  if  any,  which  were  issued  during  this  period,  can  he  held 
to  have  been  covered  by  the  security.  We  think  that  the  better  opinion  is,  that 
as  to  notes  issued  after  the  1st  of  November,  1853,  when  the  licence  to  John  and 
James  Holmes  determined,  they  cannot  be  so  covered  Such  notes  could  not,  we 
think,  be  held  to  fall  within  the  licence  purported  to  be  granted  to  John  and  Jam*  8 
Holmes  after  the  death  of  John.  In  the  result,  therefore,  our  opinion  is,  that  the 
security  must  be  taken  to  cover  all  the  notes  which  were  issued  in  the  lifetime  of 
Henry  Holmes,  and  were  not  paid  into  the  Bank,  and  re-issued  after  his  death,  to 
the  extent  of  £25,000,  and  all  the  notes  which  were  issued  by  John  and  James  Holmes 
after  the  death  of  Henry  Holmes,  which  were  not  paid  into  the  Bank  and  re-issued 
[270]  after  the  death  of  John  Holmes.  But  then  arises  this  question  :  Supposing 
it  cannot  be  ascertained  when  the  several  notes  were  issued,  are  all  the  notes  which 
were  outstanding  at  the  death  of  James  Holmes  to  be  taken  to  be  covered  by  the 
security?  We  are  of  opinion,  that  in  the  absence  of  proof  that  they  were  issued 
after  the  1st  of  November,  1853,  they  must  be  so  taken,  for  we  think  that  prima 
facie  it  must  be  assumed  that  all  that  was  done,  was  rightfully  done,  and  we  do  not 
see  how,  after  the  1st  of  November,  1853,  James  Holmes  could  have  any  authority 
to  issue  any  notes. 

This  being  our  view  of  the  case,  we  think  that  the  decree  is  in  substance  right ; 
but  we  think  that  the  declaration,  that  the  date  of  each  note  being  anterior  to  the 
death  of  Henry  Holmes  is  prima  facie  evidence  that  such  note  was  issued  by  the  three 
partners,  does  not  fully  meet  the  case.  The  notes  may  have  been  issued  by  the  three 
partners,  and  yet  may  not  be  covered  by  the  security.  We  think,  therefore,  that 
the  declarations  of  the  decree  ought  to  be  altered,  and  that  it  should  stand  thus:  — 
"  This  Court  is  of  opinion,  that  the  property  given  in  security  in  and  by  the  said  deed 
of  Bond  and  security  of  the  16th  of  November,  1841,  is  liable  to  the  extent  of  the 
Bond  for  the  cash  notes,  or  Bankers'  notes  issued  by  Henry  Holmes,  John  Holmes, 
and  James  Holmes  to  the  extent  of  £25,000,  or  by  John  Holmes  and  James  Holmes, 
after  the  death  of  Henry  Holmes,  to  the  extent  of  £12,000,  and  now  in  the  hands  of 
bona  fide  holders,  and  that  in  the  absence  of  proof  to  the  contrary,  the  outstanding 
notes  ought  to  be  taken  to  have  been  issued  by  Henry  Holmes,  John  Holmes  and 
James  Holmes,  in  part  of  the  said  £25,000,  or  by  [271]  John  Holmes  and  Jamee 
Holmes,  in  part  of  the  said  £12,000." 

We  shall,  therefore,  humbly  recommend  to  Her  Majesty  so  to  vary  the  decree ; 
but  as  the  variation  will  evidently  not  be  productive  of  any  beneficial  result  to 
the  Appellants,  we  shall  further  recommend  that  the  Appellants  pay  the  costs  of  the 
appeal. 

[Mews'  Dig.  tit.  ISLE  OF  MAN;  2.  Legislature,  Laws,  ano  Customs.     S.C. 
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ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

JOHN  BATTEN,— Appellant;  OUR  SOVEREIGN  LADY  THE  QUEEN,  PATRICK 
(TMALLEY,  and  WILLIAM  TOWNSEND,  Esq.,  Her  Majesty's  Procurator- 
General,  in  Her  Office  of  Admiralty, — Respondents*  [29th  and  30th  June, 
and  4th  July,  1857]. 

The  "  Maria." 

If  any  doubt  exists  as  to  the  character  of  a  ship  claimed  to  be  the  property  of  a 
neutral,  being  still  enemy's  property,  the  rule  of  the  Prize  Court  is,  that  the 
Claimant  shall  be  put  to  strict  proof  of  ownership,  and  any  circumstance  of 
fraud  or  contrivance,  or  attempt  at  imposition  on  the  Court,  in  making  out 
his  title,  is  fatal  to  the  Claimant.  Condemnation  of  the  ship  as  enemy's 
property  necessarily  follows  [11  Moo.  P.C.  286]. 

A  vessel  (formerly  Russian)  was  seized  as  prize,  as  being  enemy's  property,  after 
she  had  become  the  property  of  neutrals.  Restitution  was  claimed  by  the 
parties  to  whom  the  property  in  the  ship  had  been  formally  transferred 
before  the  declaration  of  war.  Held,  that  as  the  Claimants  were  shown  to 
be  invested  with  the  character  of  owners,  and  there  being  no  other  party  who 
could  set  up  a  title  against  them,  they  were  entitled  to  restitution,  but  under 
the  circumstances,  respecting  the  ownership,  without  costs  and  damages. 

This  was  the  case  of  a  Belgian  ship  which  left  Rio  Grande,  in  the  Brazils,  on  the 
27th  of  July,  1855,  laden  with  a  cargo  of  hides  and  horns,  bound  to  Cork  or  Falmouth 
for  orders,' and  arrived  off  Cork  on  the  [272]  27th  of  October  following,  where  she 
was  seized  as  prize  by  Patrick  O'Malley,  Esq.,  the  Commander  of  Her  Majesty's 
Revenue  Cutter,  Eliza,  on  suspicion  of  being  Russian  property. 

From  the  evidence,  it  appeared,  that  just  previous  to  the  breaking  out  of  the  late 
Russian  war,  the  Russian  schooner  Maria  was  consigned  by  her  Russian  owners  to 
Messrs.  Sasse  and  Huger,  skijmrokers,  at  Antwerp  in  Belgium,  and  that  subsequently 
that,  firm  received  a  power  for  sale  from  her  owners.  In  accordance  with  this 
power,  Messrs.  Sasse  and  Huger,  on  the  9th  of  May,  1854,  sold  and  executed  a  bill  of 
sale  of  The  Maria,  to  the  firm  of  Messrs.  Huger  and  Co.,  merchants  and  shipowners  at 
Antwerp ;  their  father,  Maurice  Huger,  a  cashier  and  book-keeper  in  the  firm  of 
Messrs.  Sasse  and  Huger,  the  shipbrokers,  signing  the  acceptation  of  the  bill  of  sale, 
by  procuration  for  them.  The  money  was  remitted  to  the  agent  of  the  Russian 
owners,  and  the  regular  forms  to  make  her  a  Belgian  vessel  were  gone  through, 
and  on  the  26th  of  May,  1856,  by  a  Royal  decree  the  vessel  was  nationalized  as  a 
Belgian  ship,  and  as  owned  by,  or  being  the  property  of,  Messrs.  Huger  and  Co. 
Some  time  after  this  purchase,  she  was  despatched  by  her  owners  on  a  voyage  to 
England,  and  whilst  at  Goole,  in  Yorkshire,  in  the  month  of  September,  1854,  she 
was  seized  by  officers  of  Her  Majesty's  customs  as  being  [273]  the  property  of 
Russian  subjects.  Her  owners,  however,  upon  being  informed  of  such  seizure, 
transmitted  copies  of  her  bill  of  sale,  sea  pass,  certificate  of  nationalization,  and 
other  documents,  to  the  Belgian  minister  in  London,  by  whom  they  were  produced 
to  the  British  Government ;  and  after  a  short  detention,  The  Maria  was  released, 
and  in  the  same  month  sailed  with  a  return  cargo  to  Antwerp.  In  the  month  of 
April,  1855,  after  several  intermediate  voyages,  The  Maria  sailed  from  Antwerp 
with  an  assorted  cargo  for  Rio  Grande,  in  the  Brazils,  and  thence,  in  the  month  of 
July  following,  again  sailed,  bound  to  Cork,  with  a  cargo  of  hides  and  horns.  She 
arrived  off  Cork  on  the  27th  of  October,  and  was  again  seized,  and  proceeded 
against  in  the  Admiralty  Court.  This  second  seizure  of  The  Maria  was  occasioned 
by,  and  solely  owing  to,  a  letter  written  to  the  Government,  by  a  witness  named 

*  Present:  The  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir 
Edward  Ryan,  the  Right  Hon.  The  Lord  Justice  Turner,  the  Right  Hon.  Sir  John 
Dodson,  the  Right  Hon.  Sir  William  H.  Maule.  and  the  Lord  Chief  Justice  of  the 
Common  Pleas  (The  Right  Hon.  Sir  Alexander  Cockburn.  Bart.). 
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"  Smithies."  undertaking  in  the  event  of  a  second  seizure,  to  furnish  such  informa- 
tion as  would  enure  to  condemn  the  schooner  as  prize. 

A  claim  was  put  in  by  the  Appellant  as  the  agent  of  Huger  and  Co.,  Belgian 
subjects,  and  sole  owners  of  the  ship  and  freight.  In  the  Courl  of  Admiralty,  the 
cause  was  heard,  in  the  first  instance,  upon  the  evidence  of  the  captured  crew,  and 
the  ship's  papers  alone.  And  upon  that  evidence,  it  appeared,  from  the  evid 
of  the  Master  and  mate  in  preparatory,  on  the  standing  interrogatories,  that  the 
owners  of  the  schooner  were,  not  Messrs.  Huger  and  Co.  of  Antwerp,  shipowners, 
on  whose  behalf  it  had  been  claimed,  but  the  other  Antwerp  firm,  that  of  Messrs. 
Sasse  and  Huger,  shipbrokers.  It  also  appeared  that  the  Master  had  been  appointed 
by  Messrs.  Sasse  and  Huger  acting  as  brokers  of  The  Marin,  and  that  [274]  he  was 
not  acquainted  with  the  circumstances  attending  the  sale  and  purchase,  and  con- 
sequently with  the  real  ownership,  of  the  schooner,  there  being  no  Bill  of  sale 
mi  board.  Upon  this  discrepancy  between  the  claim  and  the  evidence  of  the  Master, 
as  to  the  ownership  of  The  Maria,  the  Judge  of  the  Admiralty  Court  (The  Right 
Hon.  Dr.  Lushington)  ordered  further  proof  (see  case  reported  upon  this  point, 
noni.  The  Motif/,  1  Spinks's  Prize  Cases,  321)  as  to  the  ownership  of  the  schooner: 
the  Claimants  thereupon  elected  to  proceed  by  plea  and  proof,  and  thereby  opened 
the  case  to  further  proof  on  the  part  of  the  Crown.  An  allegation  on  the  part  of 
the  Claimants  and  responsive  allegation  by  the  Respondents  were  then  given  in. 

In  the  allegation  on  the  part  of  the  Claimants,  the  sale  and  purchase  of  The 
Maria,  by  the  firm  of  Huger  and  Co.,  and  the  circumstances  attending  and  connected 
with  that  sale  and  purchase,  and  the  history  and  employment  of  the  schooner  herself, 
were  pleaded;  and  in  support  of  that  allegation,  witnesses  were  examined.  On 
the  part  of  the  Respondents,  the  responsive  allegation  set  up  that  Messrs.  Sasse 
and  Huger,  of  Antwerp,  and  Messrs.  Samuel  Jackson  and  Co.,  of  Manchester,  salt 
merchants,  or  James  Jackson,  or  George  Henry  Lord,  partner  in  that  firm,  or  one  of 
them,  were  the  true  owners,  in  moieties,  of  The  Maria,  and  liable  to  condemnation, 
from  the  existence  of  English  interests  in  the  schooner.  One  witness  only.  Smithies, 
was  examined  in  support  of  this  allegation,  who  was  the  party  upon  whose  informa- 
tion  The  Ma  rid  had  been  a  second  time  seized.  His  evidence  was  to  the  effect,  that 
Messrs.  Jackson  and  Co.,  or  James  Jackson  and  George  Henry  Lord,  or  one  of  them, 
were  co-owners,  in  moieties,  [275]  of  The  Maria.  On  the  hearing  on  the  further 
proofs,  it  was  contended  on  behalf  of  the  Claimants,  that  the  allegation  on  their 
behalf  setting  up  the  ownership  of  Huger  and  Co.  in  opposition  to  that  of  Sasse  and 
Huger,  was  sufficiently  proved  ;  and  that  the  responsive  allegation  on  behalf  of 
the  Crown,  setting  up  that  Messrs.  Jackson  and  Co.,  or  James  Jackson,  or  George 
Henry  Lord,  or  one  of  them,  partners  in  that  firm,  were  co-owners,  either  with 
Messrs.  Huger  and  Co.,  or  with  Messrs.  Sasse  and  Huger,  supported  only  by  the 
evidence  of  Smithies,  was  wholly  deficient  in  proof,  and  restitution  was  prayed  on 
that,  account.  On  the  part  of  the  Crown,  it  was  insisted  that  the  allegation  given 
in  on  its  behalf  was  fully  proved  by  the  evidence,  and  condemnation  of  the  schooner 
was  prayed  on  the  part  of  the  Crown. 

The  Judge  of  the  Court  of  Admiralty  (The  Right  Hon.  Dr.  Lushington)  de- 
livered judgment  on  the  27th  of  February,  1857,  whereby  he  condemned  the  vessel 
as  prize,  and  as  droits  and  perquisites  of  Her  Majesty  in  Her  office  of  the  Admiralty. 
In  this  judgment  he  expressed  his  opinion,  that  the  evidence  to  establish  the  claim 
wholly  and  totally  failed,  and  that  alone  was  the  question  he  was  called  upon  to 
decide  ;  that  he  was  not  called  on  to  say  whether  Sasse  and  Huger  did  not  really 
purchase  the  vessel,  in  the  names  of  Huger  and  Co.,  to  evade  the  Belgian  law  ;  and 
that  it  was  unnecessary  to  inquire  whether  Jackson  and  Co.  had  any  interest  in  the 
vessel ;  the  law  of  Prize  being,  as  enunciated  by  Lord  Stowell,  and  confirmed  by 
undeviating  practice,  that  whoever  claimed  a  ship  during  war  must  prove  his  title 
to  restitution,  by  establishing  that  the  ship  was  the  property  of  the  person  claiming 
it.  He,  therefore,  condemned  the  vessel;  observing,  [276]  that  there  had  heen  a 
determined  attempt  on  the  part  of  the  Claimants,  to  impose  on  the  Courl  that  Buger 
and  Co.  were  the  real  owners:  that  the  real  fact  might  l>e,  that  Sasse  and  Huger 
purchased  the  vessel  on  their  own  account  :  and  that  as  they  could  not  hold  the  pro- 
perty by  the  Belgian  law.  they  had  assumed  the  names  of  Hui/er  and  Co.  to  evade 
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it.  That  Huger  and  Co.  having  made  their  claim,  they  had  supported  it  by  fraud 
and  falsehood. 

From  this  sentence  of  condemnation  the  present  appeal  was  brought. 

Dr.  Addanis,  and  Dr.  Twiss,  for  the  Appellant;  and  The  Queen's  Advocate  (Sir 
John  Harding),  The  Admiralty  Advocate  (Dr.  Phillimore),  and  Mr.  Atherton,  Q.C., 
for  the  Respondents. 

Three  questions  were  raised  and  discussed  at  the  hearing  of  the  appeal:  — 

First.  It  was  submitted  by  the  Appellant,  that  the  title  of  Messrs.  Huger  and  Co., 
as  the  sole  owners  of  the  ship  and  freight,  was  made  out;  and  that  they  were  en- 
titled to  restitution,  with  costs  and  damages.  That  being  brokers  they  were 
forbidden  by  the  law  of  Belgium,  of  which  Kingdom  they  were  domiciled  residents, 
from  being  shipowners.  They  cited  and  commented  upon  the  following  authorities  : 
The  Jonge  Joslers  (1  Hay.  and  Marr.  148),  The  Jonge  Juffers  (ib.  272). 

Second.  The  Respondents  supported  the  Sentence  on  the  ground,  that  the  judg- 
ment by  the  Court  below  was  correct,  and  in  accordance  with  the  Prize  law  and  the 
practice  of  Prize  Courts;  according  to  which  practice  [277]  two  parties  only  could 
be  recognized:  first,  Claimants;  and  secondly,  enemies;  and  that  as  the  Claimants 
had  not  established  their  title  as  right  owners  by  the  ship's  papers,  and  evidence  in 
preparatory,  in  the  absence  of  a  Claimant  entitled  to  restitution,  condemnation 
of  the  vessel  seized  as  enemy's  property  necessarily  followed.  Upon  this  point  they 
cited  The  Magnus  (1  Rob.  31),  The  Elsebe  (5  Rob.  176),  The  Ida  (1  Spinks's  Prize 
Cases,  34).     Story  "  On  Prize  Courts,"  p.  26  (Pratt's  Edit.). 

Thirdly.  That  the  alleged  transfer  of  the  ship  to  the  Claimants  was  fraudulent 
and  fictitious,  and  that  they  were  not  the  real  transferees.  That  Messrs.  Jackson 
and  Co.,  an  English  firm,  were  part  owners  of  the  ship,  and  that  such  purchase  by 
them  of  an  enemy's  ship  was  void  and  inoperative,  so  as  to  divest  the  enemy  of 
his  property  therein,  even  if  it  should  appear  that  part  of  the  ship  was  the  property 
of  neutrals.  The  Rosalie  and  Betty  (2  Rob.  343),  The  Fortuna  (1  Dods.  84),  The  Vrow 
Elizabeth  (5  Rob.  2),  The  Recovery  (6  Rob.  349),  The  Eliza  and  Katy  (6  Rob.  185), 
The  Benedict  (1  Spinks's  Prize  Cases,  319),  The  Soglasie  (1  Spinks's  Prize  Cases, 
105),  The  Rapida  (1  Spinks's  Prize  Cases,  172),  The  Fanny  and  Elmira  (1  Edw. 
117),  The  Tobago  (5  Rob.  222). 

The  following  American  authorities  were  also  cited  in  the  course  of  the  argu- 
ment:  The  Sally  and  Cargo  (1  Gallison's  Amr.  Rep.  409),  The  San  Jo~se  Indiana 
(2  Gallison's  Amr.  Rep.  269),  The  Merrimack  (8  Cranch's  Amr.  Rep.  333),  The 
Mary  (9  Cranch's  Amr.  Rep.  147). 

[278]  Judgment  was  delivered  by 

The  Lord  Chief  Justice  Cockburn  (July  14,  1857). — In  this  case,  the  ship  Maria 
having,  in  the  month  of  September,  1854,  been  seized,  while  under  Belgian  colours, 
at  Goole,  in  Yorkshire,  by  officers  of  Her  Majesty's  Customs,  as  being  the  property 
of  Russian  subjects,  was  afterwards,  on  the  production  of  certain  documents  brought 
forward  as  evidence  of  her  being  Belgian  property,  released;  but  was  again,  in 
the  month  of  October,  1855,  while  sailing  under  Belgian  colours,  seized  off  Cork, 
under  the  direction  of  the  Lords  of  the  Admiralty,  by  the  Commander  of  one  of  Her 
Majesty's  revenue  cutters,  such  second  seizure  having  been  directed  by  the  Govern- 
ment in  consequence  of  intelligence  privately  communicated  by  a  person  of  the 
name  of  Smithies,  who  undertook,  in  the  event  of  a  second  seizure,  to  furnish  such 
information  as  would  lead  to  the  condemnation  of  the  schooner.  The  vessel  having 
been  seized,  was  proceeded  against  in  the  Court  of  Admiralty.  She  was  claimed 
by  the  Appellants,  but  condemned,  and  from  this  sentence  of  condemnation  the 
present  appeal  was  brought. 

The  vessel  in  question,  The  Maria,  was  originally  the  property  of  Russian  sub- 
jects. In  the  month  of  January,  1854,  she  arrived  at  Antwerp,  with  cargo,  con- 
signed to  the  firm  of  Charles  Isaac  Sasse  and  Francis  Huger,  shipbrokers  of  that 
city.  On  the  17th  of  the  ensuing  month  of  February,  a  letter,  dated  the  31st  of 
January,  was  received  there  by  Charles  Isaac  Sasse,  of  that  firm,  from  the  managing 
owner  of  the  vessel,  stating  that  in  consequence  of  the  aspect  of  affairs  having  become 
more  gloomy  for  the  Russian  [279]  flag,  the  owners  of  The  Maria  were  willing  to 
sell  her  for  25,000  marks  banco,  if  that  price  could  be  obtained.  Sasse  and  Huger 
having   offered  the  vessel  for   sale,  by  letter  of   the   3rd  of  March   informed  the 
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owners  that  the  highest  price  which  had  been  offered  was  18,500  francs;  and,  in 
reply,  received  from  the  managing  owner  a  letter  of  the  23rd  of  March,  authorizing 
the  sale  of  the  vessel  for  18,500  francs,  if  no  higher  price  could  be  got  for  her, 
and  directing  that  the  money  should  be  remitted  to  one  Wedel,  an  agent  of  the 
owners  at  Lubeck,  by  whom  a  power  from  the  owner  to  sell  the  vessel  was  to  be 
transmitted  to  Sasse  and  Huger.  The  power  to  sell  having  been  transmitted  in 
due  course  to  Charles  Isaac  Sasse,  the  latter,  on  the  9th  of  May,  1850,  executed  a 
bill  of  sale  of  the  vessel  to  Huger  and  Co.,  of  Antwerp;  after  which,  the  ownership 
of  the  vessel,  as  belonging  to  Huger  and  Co.,  was  duly  registered  before  the  proper 
tribunal  at  Antwerp,  Maurice  Huger,  as  representing  the  firm  of  Huger  and  Co., 
having  first  made  oath  that  the  vessel  "  had  been  purchased  by  the  house  of  Huger 
and  Co.;  that  the  purchase  had  been  made  unconditionally,  without  reserving  any 
part  or  interest  to  others,  or  any  promise  made,  or  that  it  should  subsequently 
be  reckoned  to  the  benefit  of  whoever  it  might  be,  still  less  to  the  benefit  of  any 
foreigner;  "  and,  "  finally,  that  no  funds  had  been  furnished  by  any  foreigner  upon 
the  ship."  After  this  The  Maria  was  in  due  form  nationalized  by  Royal  decree, 
as  a  Belgian  ship,  on  the  petition  of  Huger  and  Co.  It  appears  from  the  evidence 
of  Charles  Isaac  Sasse,  that  the  amount  of  the  purchase-money  was  remitted  to 
Wedel,  the  agent  of  the  Russian  owners;  and  on  the  28th  of  May,  Wedel  wrote  to 
Sasse  and  [280]  Huger,  acknowledging,  on  behalf  of  the  Russian  owners,  the  receipt 
of  remittances  amounting  to  the  sum  of  18,500  francs. 

Upon  this  state  of  facts,  the  learned  Judge  of  the  Admiralty  Court  indicated 
an  opinion  that  the  transfer  of  the  property  in  the  vessel  from  the  Russian  owners, 
prior  to  the  seizure,  had  been  sufficiently  established,  and  that  the  vessel  was  not 
liable  to  seizure  as  enemy's  property.  He  abstained,  therefore,  from  condemning 
her  on  that  ground.  In  this  view  we  entirely  concur.  We  think  that  the  corres- 
pondence between  the  Russian  owners  and  Sasse  and  Huger,  together  with  the  per- 
sonal testimony  of  the  witnesses,  clearly  establishes  that  the  Russian  owners,  under 
a  sense  of  the  danger  to  which  the  ship  was  exposed  from  the  peril  of  war,  authorized 
the  sale,  and  that  the  price  which,  upon  the  representation  of  Sasse  and  Huger, 
that  no  better  terms  could  be  obtained,  they  consented  to  take,  was  in  fact  transmitted 
to  them.  As  between  the  vendors  and  the  purchasers,  whoever  the  latter  may  have 
been,  the  transaction  was,  beyond  a  doubt,  a  bona  fide  one:  the  vessel  ceased  to  he 
the  property  of  a  belligerent  enemy,  and  was,  therefore,  no  longer  liable  to  seizure. 

The  opinion  of  the  learned  Judge  having  been  thus  in  favour  of  the  vessel,  so 
far  as  her  nationality  was  concerned,  her  condemnation  was  based  upon  a  different 
ground,  which  we  will  now  proceed  to  consider. 

On  the  part  of  the  seizors  it  was  alleged,  in  answer  to  the  claim,  that,  whatever 
might  be  the  nationality  of  the  vessel,  the  Claimants,  Huger  and  Co.,  were  not,  as 
they  had  represented  themselves,  the  sole  owners,  but  that  an  English  firm,  Jackson 
and  Co.  of  Man-[281]-chester,  were  part  owners  of  the  vessel :  that  Huger  and  Co. 
were  not,  therefore,  entitled  to  restitution ;  and  that  in  the  absence  of  any  party 
entitled  to  restitution,  conformably  to  the  practice  of  Prize  Courts,  condemnation 
must  necessarily  follow.  In  addition  to  which  it  was  contended  that  the  purchase 
by  British  subjects  of  an  enemy's  ship  was  illegal  and  void,  and  inoperative  to 
divest  the  enemy  of  his  property  in  the  ship. 

The  learned  Judge  adopted  the  view  maintained  by  the  seizors  to  the  extent  that, 
in  the  absence  of  any  Claimant  entitled  to  restitution,  condemnation  of  a  vessel 
seized  as  enemy's  property  must  follow,  although  it  should  be  made  to  appear  thai 
such  vessel  was  in  fact  neutral  property  ;  and  he  proceeded  to  condemn  The  Maria, 
not,  however,  on  the  ground  that  Jackson  and  Co.  had  been  shown  to  be  part  owners 
(on  which  point  he  abstained  from  pronouncing  any  opinion),  hut  mi  the  ground 
that  Huger  and  Co.  had  not  in  fact  been  the  real  purchasers  of  the  vessel  from  the 
Russian  owners. 

An  alleged  interest  both  in  Jackson  and  Co..  and  in  Sasse  and  Huger,  as  also  in 
Maurice  Huger,  the  father  of  the  partners  in  the  house  of  Huger  and  Co.,  was 
insisted  on,  in  the  argument  before  us,  as  sufficient,  on  the  legal  grounds  above 
mentioned,  to  support  the  sentence  of  condemnation.  We  think  it  right,  therefore, 
to  advert  to  these  questions,  although  the  judgment  of  the  learned  Judge  is  founded 
on  the  supposed  defect  of  ownership  of  Huger  and  Co.      We  are  of  opinion,  however, 
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that  no  sufficient  case  is  made  out  of  property,  either  in  Jackson  and  Co.,  or  in 
Sasse  and  Huger,  or  Maurice  Huger,  to  override  the  formal  and  authentic  proofs 
of  title  adduced  on  behalf  of  Huger  and  Co.,  the  Claimants. 

[282]  With  regard  to  the  alleged  interest  of  Jackson  and  Co.,  it  certainly  appears 
that  as  early  as  the  month  of  April,  1854,  Sasse  and  Huger,  having  then  authority 
to  sell  The  Maria,  proposed  to  Jackson  and  Co.  to  take  a  share  in  the  vessel,  and  that 
the  latter  agreed  to  contribute  £500  towards  the  purchase,  and  to  become  half 
owners  in  the  vessel;  whereupon,  it  was  arranged  that  this  amount  should  be 
allowed  by  Jackson  and  Co.  in  account  with  Huger  and  Co.,  this  firm  being  at  that 
time  indebted  to  Jackson  and  Co.  in  respect  of  cargoes  of  salt  consigned  to  them  by 
the  latter.  Before,  however,  anything  had  been  done  towards  actually  making- 
over  to  Jackson  and  Co.  any  property  in  the  vessel,  doubts  were  raised  in  their 
minds  by  Smithies,  their  agent  at  Antwerp,  as  to  the  legality  of  the  transaction ; 
whereupon,  they  desisted  from  requiring  that  any  property  in  the  vessel  should  be 
transferred  to  them,  preferring,  as  it  would  seem,  that  the  £500  should  be  left 
as  a  matter  of  claim  against  Huger  and  Co.,  rather  than  to  embark  that  amount  in 
the  ownership  of  a  vessel  which  they  were  led  to  believe  might  be  liable  to  seizure. 

Under  these  circumstances,  we*  are  of  opinion,  that  no  property  in  the  vessel 
ever  passed  to  Jackson  and  Co.,  so  as  to  prevent  the  Claimants,  if  otherwise  entitled, 
from  being  considered  as  the  owners.  It  becomes,  therefore,  unnecessary  to  deter- 
mine whether  (as  was  contended  before  us,  on  behalf  of  the  Appellants)  the  purchase 
of  an  enemy's  ship  by  British  subjects,  although  previously  illegal,  was  not  legalized 
by  the  Order  in  Council  of  the  15th  of  April,  1854,  by  which  a  certain  permission 
to  trade  with  the  enemy  was  conceded  to  Her  Majesty's  subjects. 

We  proceed  now  to  consider  whether  Sasse  and  [283]  Huger,  or  Maurice  Huger, 
the  father  of  the  two  Claimants,  G.  F.  E.  Huger  and  J.  J.  H.  Huger,  who  constitute 
the  firm  of  Huger  and  Co.,  are  shown  to  be  the  owners,  so  as  to  oust  the  Claimants 
of  the  right  to  restitution  which  the  possession  of  the  ordinary  and  formal  muni- 
ments of  title  would  otherwise  give  them.  For  it  is  to  be  observed,  that  the  bill  of 
sale,  whereby  the  property  in  the  vessel  was  transferred  by  the  Russian  owners, 
being  made  out  in  favour  of  the  Claimants,  and  the  transfer  having  been  dulv 
registered  before  the  proper  Belgian  tribunals,  with  all  the  necessary  formalities, 
as  a  transfer  to  the  Claimants,  these  facts  (the  transfer  by  the  Russian  owners  having 
been  established  to  be  a  bona  fide  one)  entitle  the  Claimants  to  be  considered,  -prima 
facie,  as  the  owners  of  the  vessel. 

It  is  said,  however,  to  be  established  by  the  evidence  that  the  transfer  to  Huger 
and  Co.,  the  Claimants,  was  fraudulent  and  fictitious,  and  that  they  were  not  the 
real  transferees.  There  is,  no  doubt,  a  good  deal  of  evidence  which  tends  to  this 
conclusion.  Not  only  had  Sasse  and  Huger  been,  throughout,  the  parties  conduct- 
ing the  transaction,  but  they,  although  in  the  name  of  "  Huger  and  Company,'' 
engaged  a  Master  and  crew  for  the  vessel,  and  corresponded  with  the  Master  when 
the  vessel  was  afloat ;  nay,  the  Master  and  mate,  on  the  seizure  of  the  vessel,  stated 
that  Sasse  and  Huger,  whom  alone  they  had  known  and  communicated  with,  and 
whom  they  looked  upon  as  "  Huger  and  Company,"  were  the  owners  of  the  vessel. 
Doubts,  too,  were  cast  on  the  reality  of  the  existence  of  such  a  firm  as  "  Huger  and 
Company."  It  appeared  that  G.  F.  E.  Huger,  and  J.  J.  H.  Huger,  who  were  said 
to  constitute  the  firm,  were  themselves  clerks  in  [284]  other  mercantile  establish- 
ments, and  it  was  admitted  on  their  behalf  that  the  affairs  of  this  firm  were  carried 
on  entirely  by  Maurice  Huger,  their  father,  they  themselves  taking  no  part  in  the 
management.  It  was  suggested  that  Sasse  and  Huger,  the  latter  member  of  which 
firm  was  a  brother  of  the  two  Claimants,  had  fraudulently  put  forward  this  ficti- 
tious firm  to  cover  a  transaction  in  which  they  could  not  safely  avow  themselves  to 
be  the  principals,  inasmuch  as,  being  shipbrokers,  they  were  by  the  law  of  Belgium 
prohibited  under  penalties  from  becoming  shipowners ;  or,  if  Sasse  and  Huger  were 
not  to  be  deemed  the  real  purchasers  of  the  vessel,  then  Maurice  Huger,  it  was  con- 
tended, must  be  taken  to  be  the  only  person  interested  as  "  Huger  and  Company," 
it  being  suggested  that  Maurice  Huger,  having  been  insolvent,  was  carrying  on 
business  in  the  name  of  his  sons,  with  a  view  to  avoid  any  claim  by  his  creditors 
on  the  capital  embarked  in  the  house. 

The  circumstances  to  which  we  have  adverted  are,  no  doubt,  such  as  to  throw 
suspicion  on  the  reality  of  the  ownership  of  Huger  and  Co.     On  the  other  hand, 
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the  presumption  arising  from  the  formal  transfer  to  the  Claimants  is  confirmed  by 
the  evidence  of  the  parties  whose  title  is  thus  set  up  against  that  of  the  Claimants, 
and  by  the  positive  oath  of  Sasse,  and  of  Huger  his  partner,  not  only  that  the 
purchase  was  on  behalf  of  Huger  and  Co.,  but  that  the  purchase-money,  having  been 
transmitted  by  Sasse  and  Huger  to  the  sellers,  was  afterwards  repaid  by  Huger  and 
Co. ;  and  it  is  possible  that  the  belief  of  the  Master  and  mate  as  to  Sasse  and  Huger 
being  Huger  and  Co.,  and,  therefore,  their  owners,  may  have  arisen  from  the  firm 
of  Huger  and  Co.  being  an  obscure  and  unknown  [285]  firm,  while  Sasse  and  Huger 
were  well  known  as  shipbrokers,  and  from  the  correspondence  having  been  con- 
ducted by  Sasse  and  Huger,  one  of  whom  bore  the  name  of  Huger.  These  circum- 
stances may  very  well  have  led  the  Master  to  confound  Sasse  and  Huger  with  Huger 
and  Co. 

Admit  ting  that  the  matter  remains  in  some  degree  of  doubt,  we  think  that  the 
credit  due  to  the  bill  of  sale  and  the  formal  proceedings  before  the  Belgian  authorities 
must  prevail,  and  that  the  Claimants,  Huger  and  Co.,  must  be  taken  to  be  the 
owners. 

We  have  the  satisfaction  of  knowing  that  by  our  thus  holding,  no  injustice  can 
be  done.  Setting  aside  the  alleged  interest  of  Jackson  and  Co.,  of  which  we  have 
already  disposed,  it  is  not  pretended  that,  if  Huger  and  Co.  are  not  the  real  owners, 
any  one  except  Sasse  and  Huger,  or  Maurice  Huger,  is  so.  But  if  Sasse  and  Huger, 
or  Maurice  Huger,  be  in  fact  the  real  owners,  no  injustice  will  be  done  to  them,  as 
they  themselves  concur  in  representing  Huger  and  Co.  as  the  owners,  and  may  be 
said  to  be  assenting  parties  to  the  judgment  we  are  now  pronouncing  in  favour  of 
the  Claimants.  If  they  have  any  claim,  as  against  Huger  and  Co.,  to  have  the 
benefit  of  the  restitution  decreed  to  the  latter,  we  may  safely  leave  them  to  such  remedy 
or  means  of  enforcing  their  rights  as  the  Belgian  law  may  afford  them.  On  the 
other  hand,  if  they  have  been  guilty  of  any  violation  of  the  local  municipal  law,  oi 
of  any  fraud  to  evade  the  latter,  these  are  matters  with  which  we  have  no  concern. 
We  cannot  modify  our  judgment  with  a  view,  indirectly,  to  punish  Sasse  and  Huger 
for  any  infraction  of,  or  fraud  upon,  the  Belgian  law.  We  have  before  us  the  case 
of  a  vessel  seized  after  she  had  [286]  become  neutral  property,  and  when  she  was, 
therefore,  no  longer  liable  to  seizure,  and  of  restitution  claimed  by  parties  to  whom 
the  property  in  the  ship  has  been  formally  transferred,  and  who  are,  therefore, 
invested  with  the  character  of  owners;  while  there  is  no  other  party  who  can  now 
set  up  a  title  against  them. 

The  view  which  we  have  taken  of  the  facts  of  this  case  renders  it  unnecessary  to 
pronounce  any  opinion  upon  the  important  principle  of  law  involved  in  the  judg- 
ment of  the  Court  below,  as  to  the  effect  of  a  Claimant  failing  to  make  out  his  owner- 
ship, where  the  neutrality  of  the  vessel  plainly  appears.  We  are  only  desirous  of 
guarding  ourselves,  in  disposing  of  this  case  on  the  facts,  against  being  taken  to 
assent  to  this  principle  as  one  of  universal  application.  Although  this  doctrine  has 
no  doubt  been  propounded  by  very  high  authority,  and  has  been  asserted  to  have 
been  uniformly  adopted  in  the  practice  of  Prize  Courts,  the  instances  in  which  it 
has  been  applied  appear  to  have  been  cases  in  which  the  question  has  been,  whether 
the  ship  was  not  still  enemy's  property.  When  anj>-  doubt  remains  on  this  score, 
the  rule  that  the  Claimant  shall  be  held  to  strict  proof  of  ownership,  and  that  any 
circumstances  of  fraud  or  contrivance,  or  attempt  at  imposition  on  the  Court,  in 
striving  to  make  out  his  title,  shall  be  taken  as  fatal  to  his  claim,  is  a  very  sound  and 
wholesome  one.  In  such  a  case,  the  question  being  between  the  enemy's  properly 
and  th.e  Claimant's,  if  the  latter  fails,  the  condemnation  of  the  vessel  as  enemy's  pro- 
perty necessarily  follows. 

It  is  obviously  a  very  different  tiling  to  apply  the  same  principle  to  a  case  where 
the  Court,  in  pronounc-[287]-ing  sentence,  is  obliged  to  start  with  the  fact  that  the 
vessel  is  neutral  property,  and  was,  therefore,  not  liable  to  seizure.  To  say,  in  such 
a  case,  that,  because  the  party  whose  claim  is  put  forward  may  not  have  the  legal 
title,  while  another  has  the  beneficial  interest,  the  vessel,  though  neutral  property, 
must  necessarily  be  condemned,  is  a  proposition  to  which  we  must  not  be  taken  as 
giving  our  assent,  though  the  facts  of  the  present  case  do  not  render  it  necessary 
for  us  to  pronounce  judgment  upon  it.  We  proceed  in  this  case  upon  the  ground. 
that  the  property  is  clearly  established  to  be  neutral,  and  that  we  have  before  us 

703 


XI  MOORE,  288  ROBERTSON  (EX  PARTE)  [1857-58] 

all  the  parties  who  are  or  can  be  interested  in  it,  all  of  whom  agree  in  affirming  the 

^l^lSSdS^ill.  therefore,  humbly  report  to  Her  Majesty  that  the  sentence 
of  condemnation  pronounced  in  the  Court  below  should  be  reversed  and  that 
restitution  of  the  proceeds  to  the  Appellants  should  be  decreed.  But,  we  think  ei 
should  be  no  damages  for  the  detention  of  the  vessel,  or  costs.  The  Claimants  must 
be  considered  as  themselves  in  some  decree  to  blame,  if  not  for  the  seizure at a  11 
events  for  the  detention  of  the  vessel.  No  documents  were  found  on  boaid  evidenc- 
ing the  transfer  of  the  ship,  and  the  statement  of  the  Master  and  the  Mate  as  to  who 
were  their  owners  turned  out  to  be  incorrect.  There  were,  also,  circumstances  of 
grave  suspicion  as  to  the  participation  of  British  subjects  in  the  transfer  of  the  ship 
from  the  enemy,  which  the  Claimants  have  not  shown  all  the  alacrity  to  remove 
that  might  have  been  expected  from  them.  We  shall,  therefore,  recommend  that 
Her  Majesty's  Order  be  limited  to  simple  restitution. 

TMews'  Dig.  tit.  WAR;  3.  Prize  of  War;  a.  Eights  as  to.  By  s.  18  of  the  Judi- 
cature  Act  1873  (36  and  37  Vict.,  c.  66)  and  s.  4  (3)  of  the  Judicature  Act  1891 
(54  and  55  Vict.,  c.  53)  the  admiralty  jurisdiction  of  the  Judicial  Committee, 
except  as  to  prize,  was  transferred  to  the  Court  of  Appeal.] 


[288]  ON  PETITION  FROM  NEW  SOUTH  WALES. 

Ex  parte  John  Anderson  Robertson. 

In  re  The  Governor-General  and  Executive  Council  of  New  South  Wales. 

[July  21,  1857,*  and  June  14,  1858  f]- 

The  office  of  Commissioner  of  Crown  Lands,  in  New  South  Wales,  created  by 
the  Act  of  the  Legislature  of  that  Colony,  the  4th  Will.  IV.,  No.  10,  is  not  a 
patent  office,  though  made  under  the  Great  Seal  of  the  Colony,  within  the 
meaning  of  the  Imperial  Statute,  22nd  Geo.  III.,  c.  75  ;  but  is  an  office  held 
durante  bene  placito,  and  there  is  no  right  of  appeal  to  the  Queen  in  Council 
under  that  Statute,  from  an  Order  of  amotion  from  such  offence  by  the 
Governor-General  and  Executive  Council  [11  Moo.  P.C.  295]. 

Statute,  22nd  Geo.  III.,  c.  75,  applies  only  to  offices  held  by  patent,  for  life,  or  for 
a  certain  term  [11  Moo.  P.C.  295]. 

The  Judicial  Committee  have  no  jurisdiction  to  take  into  consideration  the  pro- 
priety of  the  dismissal  of  a  public  servant  by  a  Governor-General  of  a  Colony 
from  an  office  held  during  his  pleasure,  unless  the  matter  is  expressly  referred 
to  them  by  the  Crown  [11  Moo.  P.C.  296]. 

Order  for  leave  to  appeal  granted  upon  the  report  of  the  Judicial  Committee, 
without  prejudice  to  the  right  of  the  Respondents  showing  cause  against  such 
Order  [11  Moo.  P.C.  290]." 

Cause  being  shown  upon  a  counter  petition,  such  Order  rescinded. 

The  original  petition  in  this  case  was  presented  by  Robertson,  praying  for  leave 
to  appeal  against  an  Order  of  amotion  from  the  office  of  Commissioner  of  Crown 
lands  in  New  South  Wales,  made  by  the  Governor-General  and  Executive  Council 
of  New  South  Wales.     The  petition  set  forth  that  Robertson  [289]   had  been   ap- 

*  Present  at  the  hearing  of  the  Petition  for  leave  to  appeal :  The  Right  Hon.  Dr. 
Lushington,  the  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir 
Edward  Ryan,  the  Right  Hon.  The  Lord  Justice  Turner,  the  Right  Hon.  Sir  John 
Dodson,  and  the  Right  Hon.  Sir  William  H.  Maule. 

f  Present  on  the  petition  to  dismiss  the  Order  granting  leave  to  appeal :  The 
Lord  President  (The  Marquis  of  Salisbury),  the  Right  Hon.  Dr.  Lushington,  the  Right 
Hon.  The  Lord  Justice  Knight  Bruce,  the  Right.  Hon.  T.  Pemberton  Leigh,  the  Right 
Hon.  The  Lord  Justice  Turner,  and  the  Right  Hon.  Sir  John  T.  Coleridge. 
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pointed  on  the  3rd  of  January,  1852,  a  Commissioner  of  Crown  lands  for  the  Dis- 
trict of  Bligh,  under  the  Great  Seal  of  the  Colony  by  the  then  Governor-General 
That  while  in  the  discharge  of  his  duties  he  liad  been  wrongfully  convicted  by  the 
local  Magistrates  in  Petty  Session,  for  an  indecent  assault,  and  fined  one  farthi 
that,  thereupon,  he  received  a  communication  from  the  Governor-General  and 
Executive  Council,  calling  upon  him  to  show  cause  why  he  should  not  be  removed 
from  his  office  of  Commissioner  ;  that  he  transmitted  his  defence  in  writing,  in 
which  he  denied  the  commission  of  the  offence  imputed  to  him,  and  imp<  aching  Lhe 
legality  of  the  conviction,  and  praying  to  be  heard  personally  in  his  own  defence  : 
that  an  Order  Mas  made  in  the  first  instance  that  the  Petitioner  should  he  heard  in 
person,  but  that  this  Order  was  afterwards  rescinded,  and  a  final  Order  was  made 
by  the  Governor-General  and  the  Executive  Council,  dismissing  Hie  Petitioner  from 
his  office;  whereupon  lie  presented  his  petition  to  Her  Majesty  in  Council,  and  sub- 
mitted, thai  he  was  entitl  d  to  redress,  and  prayed  for  leave  to  appeal  against 
Order  of  amotion,  under  the  Statute,  22nd  Geo.  III.,  c.  75.  and  that  the  whole  of 
the  proceedings  relating  to  his  case  might  be  transmitted  without  delay,  and  that 
tin  Gov  rnor-General  should  he  notified  to  appear  to  the  petition. 

Mr.  Anderson,  Q.C.,  in  support  of  the  petition. — The  Petitioner's  appointmenl 
being  under  the  Great  Seal  of  the  Colony,  he  has  a  patent  office,  and  as  a  public  officer 
is  within  the  St aiut  .  22nd  Geo.  III.,  c.  75,  and  entitled  to  appeal.  In  Willis  v. 
Gipps  (5  Moore's  P.C.  Cases.  -37'.)).  [290]  Montagu  \.  The  Lieutenant-Governor  of 
Vmi  Dieman-'s  Land  (6  Moore's  P.C.  Cases.  489),  the  question  under  this  Statute 
related  to  judicial  officers.  But  in  Cloete  v.  The  Queen  (8  Moore's  P.C.  Cases.  484), 
the  question,  as  hoc.  was  one  of  alleged  misbehaviour,  and  an  appeal  was  allowed 
under  the  general  jurisdiction  of  this  Court. — [Sir  William  H.  Maule. — It  may  be 
a  question  whether  the  office  of  Commissioner  of  Crown  lands  is  not  held  dur  i ;  _; 
pleasure.] — It  was  not  so  considered  by  the  Local  Government. 

The  Right  Hon.  Dr.  Lushington. — Taking  into  consideration  the  nature  of  the 
proceedings  that  have  taken  place,  leave  will  lie  given  to  appeal  under  the  Stature, 
22nd  Geo.  III.,  c.  75,  without  prejudice,  however,  to  the  right  of  the  Governor-General 
and  Executive  Council  to  show  cause  against  such  allowance,  and  to  move  to  dismiss 
the  Order  granting  such  leave. 

By  an  Order  in  Council,  dated  the  27th  of  August,  1S57.  it  was  ordered  that 
1  nve  be  granted  to  the  Petitioner  to  enter  and  prosecute  his  appeal  from  tie  <  >rder 
of  amotion  of  the  Governor-General  and  Executive  Council  of  New  South  Wales, 
under  the  Statute,  22nd  Geo.  III.,  c.  75,  without  prejudice  to  the  right  of  the 
Governor-General  and  Executive  Council  to  show  cause  against  such  right  of  appeal, 
if  they  should  be  so  advised;  that  notice  of  the  appeal  be  served  on  the  Governor- 
General  of  New  South  Wales,  with  leave  to  appear  and  answer  the  same,  and  that  the 
Governor-General  be  ordered  forthwith  to  transmit  under  seal  to  the  Registrar  of  the 
Privy  Council,  authenticated  copies  of  all  the  correspondence,  [291]  orders,  minutes 
of  the  Executive  Council,  proceedings  before  the  Magistrates'  Court,  and  other 
documents  proper  to  be  laid  before  Her  Majesty  on  the  hearing  of  this  matter,  and 
that  a  copy  of  Her  Majesty's  Order  upon  this  reporl  lie  transmitted  to  Her  Maje 
Secretary  of  State  for  the  Colonial  Department. 

The  Order  in  Council  Inning  been  served  in  the  Colony  on  the  proper  parties, 
and  tin'  papers  transmitted  to  England,  a  counter-petition  was  presented  by  the 
Governor-General  and  Executive  Council  of  the  Colony  to  rescind  the  leave  given. 
This  petition  set  forth  that  Robertson  was  appointed  by  a  warrant  under  the  Ad 
of  the  Local  Legislation  of  the  Colony,  -Ith  Will.  IV..  No.  10.  and  that,  although 
the  appointment  was  signed  by  the  Governor-General  and  sealed  with  th  I 
Seal  of  the  Colony,  there  was  no  law  to  authorize  that  act,  and  that  such  appoint- 
ment was  by  the  Colonial  Act,  4th  Will.  IV.,  No.  ID.  not  a  freehold  office,  hut  one  to 
be  held  only  during  "  the  pleasure  of  the  Governor-General."  That  by  the  A.ct  of 
the  Imperial  Parliament.  L8th  and  19th  Vict.,  c.  54,  the  Governor-General,  with  the 
advice  of  the  Executive'  Council,  had  alone  power  to  appoint  to  public  offices,  and 
that  as  Robertson  held  the  office  of  Commissioner  -if  Crown  lands  only  during  the 
pleasure  of  the  Governor-General,  or  Governor-General  and  Executive' Council,  the 
order  of  amotion  was  conclusive  and  final,  and  there  was  no  right  of  appeal  there- 
from, under  the  Statute.  22nd  Geo.  III.,  e.  75  :  and  the  petition  further  alleged  .hat 
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the  removal  of  Robertson  had  been  confirmed  by  the  Colonial  Secretary  in  England, 
and  prayed  that  the  Order  in  Council  of  the  27th  of  August,  1857,  allowing  Robert 
[292]-8on  to  prosecute  his  appeal  from  the  Order  of  amotion,  might  be  discharged. 

Mr.  R.  Palmer.  Q.C.,  and  Mr.  Dickinson,  for  the  Governor-General  and  Executive 
Council,  now  moved  to  dismiss  (14th  June,  1858). 

This  appeal  ought  never  to  have  been  allowed.  The  office  of  Commissioner  of 
Crown  lands  is  created  by  the  Act  of  the  Local  Legislation,  4th  Will.  IV.,  No.  10, 
which  provides  that  the  Governor  may,  "by  warrant  under  his  hand  and  seal," 
appoint  proper  persons  to  fulfil  such  office,  "  during  the  pleasure  of  the  Governor." 
It  is,  therefore,  an  office  held  during  pleasure  only,  and  there  is  no  right  of  appeal 
from  an  Order  of  amotion  made  by  the  Governor-General  and  Executive  Council, 
from  such  an  office  under  the  Statute,  22nd  Geo.  III.,  c.  75 ;  that  Statute  being  con- 
fined to  judicial  offices,  which  are  in  the  nature  of  freeholds.  It  is  immaterial  that 
the  Petitioner's  appointment  was  under  the  Great  Seal  of  the  Colony,  instead  of  the 
appointment  being  by  warrant  under  the  Governor-General's  "hand  and  seal,"  as 
provided  by  the  Colonial  Act,  4th  Will.  IV.,  No.  10  :  that  fact  cannot  make  it  a  patent 
or  freehold  office  within  the  meaning  of  the  Imperial  Statute,  22nd  Geo.  III.,  c.  75, 
as  it  was  not  competent  to  the  Governor-General  to  alter  the  nature  of  the  office 
defined  by  the  Colonial  Act,  HUl  v.  The  Queen  (8  Moore's  P.C.  Cases,  138). 

The  Lord  Advocate  (Mr.  Inglis),  and  Mr.  Anderson,  Q.C.,  opposed. — This  appoint- 
ment was  made  by  the  Governor-General,  under  the  Great  Seal  of  the  Colony,  and 
[293]  recorded  in  the  office  of  patents,  and  by  such  registration  must  be  treated  as 
a  patent  office.  If  so,  it  is  within  the  provisions  of  the  Statute,  22nd  Geo.  III.,  c. 
75,  as  that  Statute  is  clearly  not  confined  to  judicial  offices  only,  but  extends  to  any 
office  held  under  the  Crown  in  the  Colonies. — [Mr.  Pemberton  Leigh.— Is  it  neces- 
sary, even  if  it  is  a  patent  office,  that  it  is  to  be  held  otherwise  than  during  pleasure?] 
— The  words  of  the  second  section  of  the  Statute,  22nd  Geo.  III.,  c.  75,  authorizing 
amotion  by  the  Governor-General,  are,  "  shall  neglect  the  duty  of  such  office  or  other- 
wise misbehave  therein."  That  section  alone  justifies  this  removal.  This  office 
has  been  treated  by  the  local  authorities  as  a  patent  office,  from  which  the  holder 
could  not  be  removed  without  inquiry.  The  Petitioner  has  been  called  upon  by  the 
Governor-General  and  Executive  Council  sitting  in  a  judicial  capacity,  to  show  cause, 
and  after  a  judicial  inquiry,  at  which  he  was  not  present,  he  has  been  dismissed. 
An  appeal,  in  such  a  case,  is  provided  by  the  Statute  in  question.  If  it  is  denied, 
the  Petitioner  has  no  redress,  and  such  a  decision  so  seriously  affecting  his  character 
will  prevent  him  ever  holding  office  again.  Morgan  v.  Leech  (3  Moore's  P.C.  Cases, 
368),  is  an  authority  that  this  Tribunal  will  admit  an  appeal,  although  it  may  not 
be  an  appealable  grievance  by  Charter. 

Mr.  R.  Palmer,  Q.C.,  in  reply. — The  Governor-General  and  Executive  Council 
have  power  to  dismiss  without  reference  to  the  Statute,  22nd  Geo.  III.,  c.  75.  The 
18th  and  19th  Vict.,  c.  54  (see  also  as  to  power  of  suspension  of  any  officer  appointed 
under  commission  or  warrant,  sec.  No.  18,  of  Royal  Instructions  of  1855),  [294] 
gives  the  Governor-General  sole  power  and  discretion  in  the  appointment  of  officers, 
and  consequently  the  power  of  removal  from  office. 

The  Right  Hon.  Dr.  Lushington. — The  question  for  the  consideration  of  their 
Lordships  is,  whether  the  Order  which  was  made  on  the  27th  of  August,  1857,  ex 
yarte,  giving  Robertson  leave  to  appeal  against  his  dismissal  from  the  office  which 
he  held  in  New  South  Wales,  shall  or  shall  not  be  discharged. 

An  appearance  has  now  been  given  on  the  part  of  the  Governor  and  Council,  and 
for  the  reasons  stated  in  these  proceedings  they  contend  that  that  Order  ought  to 
be  rescinded. 

The  facts  of  the  case  seem  to  be  as  follows :  — 

Robertson  held  an  office  called  a  "  Commissioner  of  Crown  lands,"  in  the  Colony 
of  New  South  Wales,  which  office  was  created  under  an  Act  of  the  Colonial  Legis- 
lature of  New  South  Wales,  in  the  year  1833;  and  by  the  provisions  of  that  Act,  a 
"  Commissioner  "  is  to  continue  in  his  office,  as  such,  "  during  the  pleasure  of  the 
said  Governor."  We  must  presume  that  all  the  proceedings  in  New  South  Wales 
were  intended  to  be  in  conformity  with  the  powers  conferred  by  that  Statute,  and 
it  will  be  advisable  to  have  reference  to  them,  and  to  the  appointment  itself. 
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It  has  been  contended  that  the  appointment  confers  a  patent  right  on  Robert- 
son, and  that  it  is  important  for  their  Lordships  to  bear  in  mind,  in  deciding  this 
case,  that  lie  holds  as  a  patentee.  The  patent  states,  "  We  do  give  unto  you,  either 
alone  or  in  conjunction  with  one  or  more  other  Commissioners  [295]  of  such  Crown 
lands,  full  power  to  do  and  perform,  during  your  continuance  in  such  office,  by 
and  under  the  direction  of  the  Governor  for  the  time  being  of  the  said  Colony," 
and  so  on.  It  appears  then,  according  to  the  statement  made  by  the  Lord  Advocate, 
to  have  been  enrolled  in  the  office  where  other  patents  were  enrolled. 

Now,  in  the  opinion  of  their  Lordships,  it  is  not  a  matter  of  great  importance 
whether  this  office  may  be  said  to  be  held  by  patent  or  not ;  but  the  question  is,  what 
were  the  terms  on  which  the  office  was  held  with  reference  to  its  continuance  and 
duration.  We  must  of  necessity  presume  that,  in  granting  this  patent,  it  was  in- 
tended to  act  in  strict  conformity  with  the  Statute,  and,  therefore,  that  this  appoint- 
ment, which  contained  no  express  terms  to  the  contrary,  conferred  the  office  on 
Robertson  merely  during  the  pleasure  of  the  Governor.  Then,  if  this  be  an  office 
held  during  the  pleasure  of  the  Crown,  two  questions  immediately  arise:  first, 
whether  it  can  be  considered  as  comprised  in  the  terms  of  the  Statute,  22nd  Geo.  III., 
c.  75,  or  if  not  comprised  within  the  terms  of  that  Statute,  whether  removal  from 
such  an  office  is  an  appealable  grievance  according  to  the  practice  of  this  Court. 

Now,  we  are  all  of  opinion  that  the  office  being  held  merely  "  durante  bene 
placito,"  it  cannot  be  considered  as  coming  within  the  terms  of  that  Statute.  We 
think  that  Statute  applies  only  to  offices  held  by  patent,  and  to  offices  held  for  life 
or  for  a  certain  term.  Then,  if  this  office  be  not  within  the  terms  of  the  Statute, 
22nd  Geo.  III.,  c.  75,  the  next  question  is,  whether  the  dismissal  is  an  appealable 
grievance  by  itself. 

[296]  Their  Lordships  are  all  of  opinion  that  the  practice  of  this  Court  is  not 
to  enter  into  the  consideration  of  such  a  dismissal  unless  by  the  express  command 
of  Her  Majesty.  They  do  not  enter  into  the  consideration  of  such  acts  as  are  done 
by  the  Governor  and  Council  of  a  Colony  in  the  exercise  of  the  power  and  authority 
committed  to  them,  whereby  they  dismiss  persons  from  holding  situations  in  that 
Colony,  they  holding  them  not  by  any  patent  right,  but  simply  and  only  during  the 
pleasure  of  the  Governor  himself.  Therefore,  upon  that  ground  we  are  of  opinion 
that  the  original  petition  cannot  be  sustained. 

Then  it  has  been  contended  before  their  Lordships  that  this  is  a  great  grievance, 
because  the  Governor  and  Council  entered  into  a  sort  of  judicial  investigation  of 
all  the  facts,  and,  therefore,  the  dismissal  by  the  Governor  and  Council  did,  at  tbe 
same  time,  raise  such  an  implication  of  the  conduct  of  Robertson,  and  such  a  declara- 
tion with  reference  to  that  conduct,  as  seriously  to  affect  his  prospects  in  life. 

But  their  Lordships  cannot  help  thinking  that  Robertson,  though  he  may  have 
reason  to  complain  of  the  ultimate  judgment,  can  have  no  reason  to  complain  that 
he  has  not  been  heard.  It  is  impossible  to  put  forward  that  ground  in  the  case,  as 
a  grievance;  for  instead  of  being  dismissed  without  a  hearing,  he  had  an  oppor- 
tunity of  justifying  himself,  if,  in  the  judgment  of  the  Governor  and  Council,  he 
could  do  so.  For  all  these  reasons,  their  Lordships  are  of  opinion  that  we  should 
advise  Her  Majesty  that  the  Order  granting  leave  to  appeal  should  be  rescinded ; 
but,  upon  the  whole,  we  do  not  think  it  necessary  to  accompany  it  with  any  recom- 
mendation as  to  costs. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Privy  Council,  3.  Leave  to  appeal,  4. 
Jurisdiction  of  Privy  Council;  tit.  PUBLIC  OFFICER,  E.  In  Other  Cases.  1. 
Appointment.  S.C.  8  St.  Tr.  N.S.  1066.  See  note  to  Willis  v.  Gipps,  5  Moo. 
P.C.  379  ;  see  also  Dunn  v.  Reg.  (1896),  1  Q.B.  116  ;  Dunn  v.  Macdonald  (1897), 
1  Q.B.  555;  Gould  v.  Stuart,  1896,  A.C.  575:  Worihmgton  v.  Robinson.  1896, 
75  L.T.  -446  :  Shenton  v.  Smith  (1895),  A.C.  229.] 
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[297]     OX  PETITION  FROM  THE  EXCHEQUER  AND  PREROGATIVE 

COURT  OF  YORK. 

ALICE  BROWN,— Appellant;  JAMES  DAVENPORT  and  THOMAS  LTVESEY  — 

Respondents*  [July  21,  1857]. 

A  sentence  of  the  Prerogative  Court  of  York,  in  a  testamentary  cause,  was  pro- 
nounced in  August,  1856.  This  sentence  decreed  probate  of  the  Will  in  ques- 
tion, costs  being  given  out  of  the  Testator's  estate  to  both  parties.  These 
costs  were  taxed  and  paid  in  November  of  that  year,  the  Proctor  of  the 
opposing  party  attending.  In  June,  1857,  application  was  made  by  the 
party  originally  opposing  the  Will  for  leave  to  appeal.  Such  application 
refused,  on  the  ground  that  the  taxation  and  receipt  of  the  costs  was  an 
acquiescence  in  the  sentence,  and  perempted  the  appeal. 

This  was  an  application  for  leave  to  prosecute  an  appeal  from  a  final  sentence 
of  the  Exchequer  and  Prerogative  Court  of  York,  dated  the  1st  of  August,  1856, 
in  a  cause  of  proving  in  solemn  form  the  Will  and  Codicil  of  John  Mason ;  and  to 
bring  in  an  allegation  in  the  cause,  and  examine  witnesses.  The  grant  of  probate 
was  opposed  by  the  Appellant,  Alice  Brown,  the  only  next  of  kin  of  the  Testator, 
but  no  allegation  was  brought  in  on  her  behalf.  The  execution  of  the  Will  having 
been  proved  by  the  attesting  witnesses,  the  Court  decreed  probate,  allowing-  costs 
out  of  the  estate  to  both  parties.  No  appeal  was  asserted  within  the  fifteen  days 
limited  for  that  purpose,  and  the  sentence  was  acquiesced  in  by  the  Appellant's 
Proctor  [298]  attending  the  taxation  of  the  costs,  and  afterwards,  in  November, 
1856,  receiving  the  same. 

The  application  was  supported  by  an  affidavit  of  the  Appellant,  which  stated 
that  she  was  a  very  poor  and  illiterate  woman,  and  that  shortly  after  the  death  of 
the  deceased   she   called    upon   the  Rev.   Alfred   Hewlett,    Clerk,   Incumbent    of   the 
Parish  of  Astley,  in  the  County  of  Lancaster,  a  Surrogate  of  the  Right  Worshipful 
Granville  Harcourt  Vernon,  Commissary  and  Keeper  General  of  the  Exchequer  and 
Prerogative  Court  of  York,  and  consulted  him  as  to  what  course  she  should  pursue 
in  order  to  oppose  the  Will.     That  he  caused  a  caveat  against  the  grant  of  probate 
of  the  Will  and  Codicil,  to  be  entered  in  the  Court  of  York,  and  also  in  the  Con- 
sistorial  Court  of  Chester.      That  a  citation  issued  under  the  seal  of  the  Exchequer 
and  Prerogative  Court  of  York,  citing  her  to  show  cause  why  the  "Will  and  Codicil 
of  the  deceased  should  not  be  admitted,  and  probate  granted  to  the  Respondents, 
Davenport  and  Livesey,  two  of  the  executors  named  in  the  Will.      That  the  Rev.  A. 
Hewlett  then  employed  Sutton,  a  Proctor  of  the  Exchequer  and  Prerogative  Court  of 
York,  to  act  for  her.      That  at  the  request  of  the  Rev.  A.  Hewlett  she  had  an  inter- 
view with  him  at  his  Parsonage,  when  he  produced  and  read  to  her  a  proxy,  authoriz- 
ing and  empowering  Sutton  to  appear  on  her  behalf  and  oppose  the  Will  and  Codicil, 
and  to  give  in  an  allegation  on  her  behalf,  to  take  the  necessary  steps  to  oppose 
the  Will  and  Codicil.     That  on  the  assurance  of  the  Rev.  A.  Hewlett  that  the  proxy 
was  to  the  purport  and  effect  aforesaid,  she  executed  the  same,  and  did  not  thereby 
mean  and  intend  to  give  any  authority  whatever  to  Sutton  to  abstain  from  pleading 
and  from  [299]  examining  witnesses  on  her  behalf,  or  to  withdraw  from  the  suit, 
or  to  consent  to  probate  of  the  Will  being  granted  without   any  opposition  being 
made  thereto.      That  some  time  in  the  month  of  June  last  the  Rev.  A.  Hewlett  re- 
quested her  to  sign   a  paper  writing  which  he  had  prepared,  to  the  effect  that  she 
would  divide  the  property  of  Mason  equally  amongst  his  relatives.     That  she  re- 
quested the  Rev.  A.   Hewlett  to  permit  her  to  take  the  paper  writing  home,  for  the 
purpose  of  consulting  her  son.      That  having  done  so.  she  called  upon  the  Rev.  A. 
Hewlett  in  the  course  of  a  few  days  and  declined  to  sign  the  same.      That  she  was 
then  informed  by  him  that  her  signing  the  paper  was  of  no  consequence,  as  the  case 

*  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  The  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan,  the  Right  Hon.  The  Lord  Justice 
Turner,  the  Rigid  Hon.  Sir  John  Dodson,  and  the  Right  Hon.  Sir  "William  H.  Maule. 
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would  not  be  tried,  or  would  not  go  into  Court,  or  words  to  that  effect,  and  she  --aid 
that  this  was  the  first  intimation  she  received  that  the  cause  would  not  be  tried  :  and 
she  further  said,  that  from  the  conversation  she  then  had  with  the  Rev.  A.  Hewlett. 
she  was  under  the  impression  that  Sutton,  the  Proctor  aforesaid,  considered  it  was 
of  no  use  going  on  in  the  Court  in  which  the  cause  was  then  depending,  and  that  it 
•  be  removed  into  another  Court.  That  shortly  after  the  above-mentioned 
circumsta  was  called  upon  by  certain  friends  and  relations  of  hers,  who 

informed  her  that  Sutton  had  written  a  note  (which  they  then  showed  to  her)  to  the 
Rev.  A.  Hewlett,  stating  that  he  should  withdraw  the  case,  or  to  that  effect,  when  it 
come  on  to  be  heard.  That  she  immediately  signed  a  paper  in  the  words  following: 
— ••■  Hatherton,  July  1st,  L856.  Dear  Sir. — In  reply  to  your  letter  of  the  28th  June, 
I  the  undersigned  Alies  Brown,  have  determed  thi  tiould  come  into  Court,  and 

I  authorise  [300]  you  to  take  the  nesarry  proceedings  on  my  bhalf.  Alii-  Brown. 
Witness,  James  Robinson."  Which  paper  she  caused  to  be  delivered  to  Sutt" 
And  she  further  said,  that  she  had  been  informed,  and  believed,  that  William 
■rts  of  Rochdale,  Solicitor,  and  Moore,  his  clerk,  who  attested  the  execution  of  the 
Will,  were  alone  examined  as  witnesses  in  the  cause;  and  that  on  the  first  day  of 
August  last,  sentence  was  given  in  the  cause,  the  Will  and  Codicil  were  pronounced 
for.  and  probate  thereof  decreed  to  the  Ex  And  she  further  said,  that  it 

was  not  until  some  time  after  the  1st  of  August  that  she  became  aware  that  the 
cause  had  been  concluded,  and  probate  of  the  Will  and  Codicil  granted,  but  that  no 
plea  had  been  given  in,  no  witnesses  examined,  no  opposition,  in  fact,  made  on  her 
behalf.  And  she  positively  said  that  she  never  authorized  either  the  Rev.  A.  Hewlett, 
or  Sutton,  to  consent  to  the  probate  being  granted  without  opposition  thereto,  but 
that,  on  the  contrary,  she  fully  believed  and  intended  that  all  The  facts  and  circum- 
stances on  which  she  relied  for  disproving  the  capacity  of  the  deceased,  to  make  the 
pretended  Will,  would  be  brought  before  the  Court.  And  she  further  said,  that 
prior  to  the  cause  being  heard,  she  requested  Richard  Eckersley  and  John  Crook  to 
call  upon  Sutton,  and  instruct  him  to  allege  an  appeal  from  the  sentence  of  the 
Court,  if  it  should  be  adverse  to  her,  and  which  she  verily  believed  they  did.  but  that 
no  appeal  was  ever  entered  by  him  :  and  she  further  said,  that  her  interest  had  been 
entirely  neglected  by  the  Proctor,  and  her  rights  as  next  of  kin  sacrificed  by  the 
proceedings  aforesaid.  And  she  further  said,  that  she  verily  believed  that  she 
had  good  and  valid  grounds  of  opposition  to  the  Will,  which  she  set  forth.  And 
[301]  she  said,  that  she  verily  believed  she  should  be  able  to  establish  by  suthVient 
evidence  that  during  the  time  therein  particularly  mentioned,  and  especially  on 
the  day  of  the  date  of  the  pretended  Will,  the  deceased  was  wholly  incompetent  to 
do  any  act  requiring  thought,  judgment,  and  reflection,  and  quite  incapable  of 
making  his  last  Will  and  Testament. 

Affidavits  were  filed  in  answer  denying  that  the  interests  of  the  Applicant  had 
been  neglected.  The  most  important  was  by  Sutton,  the  Proctor,  wdio  stated  that 
upon  investigation  of  the  circumstances  attending  the  execution  of  the  Will,  and 
after  examining  the  attesting  witnesses,  he  was  satisfied  that  there  was  in  reality 
no  case  as  against  the  Will  and  Codicil,  and  had  accordingly  advised  the  Applicant 
that  no  defensive  pleading  should  be  offered,  and  that  such  advice  was  assented  to 
by  her  friends.  Eckersley  and  Crook,  on  her  behalf,  who  were  moreover  present  at 
the  hearing  of  the  cause,  and  consented  to  the  Sentence  pronounced,  and  that  no 
dissent  was  made,  or  desire  to  appeal  was  then,  or  within  the  usual  time  limited 
for  appealing,  expressed  by  the  Applicant  herself,  or  by  Eckersley  or  Crook,  on 
her  behalf. 

Dr.  Phillimore,  in  support  of  the  application. — No  appeal  having  been  asserted 
by  the  Applicant's  Proctor,  though  he  was,  as  she  states  by  her  affidavit,  instructed 
to  do  so.  her  interests  were  in  fact  abandoned,  and  that  circumstance  entitles  her 
to  the  indulgence  of  the  Court,  notwithstanding  the  practice  in  the  Ecclesiastical 
Courts  of  asserting  an  appeal  within  fifteen  days.  A  question,  however,  arises, 
whether  she  is  not  entitled  to  appeal  on  another  ground,  namely,  that  a  year  and 
a  day  had  not  elapsed  before  her  ap-[302]-plication  here  for  leave  to  appeal.  Ap- 
peals in  the  Ecclesiastical  Courts  art.  regulated  by  the  Statute.  24th  Hen.  VIII..  c.  1-. 
Sect.  6  prescribes  the  time  within  which  an  appeal  is  to  be  alleged  to  fifteen  da; 
The  25th  of  Hen.  VIII..  c.  1!>.  sect.  !.  created  the  Court  of  Delegates,  with  jurisdiction 
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to  take  cognizance  of  appeals.  That  Court  was  abolished  by  the  Statute,  2nd  and 
3rd  Will.  IV.,  c.  92,  the  jurisdiction  being  transferred  to  the  Queen  in  Council,  and 
afterwards  by  the  3rd  and  4th  Will.  IV.,  c.  41,  to  this  Tribunal.  Appeals  before  the 
Privy  Council,  where  no  special  local  regulation  interfered,  have  always  been  regu- 
lated by  the  rule  of  the  Civil  law,  which  allows  an  appeal  to  be  interposed  within  a 
year  and  a  day  from  the  date  of  the  Sentence,  and  that  rule  is  not  abolished  by  the 
Statute,  3rd  and  4th  Will.  IV.,  c.  41,  under  which  we  make  this  special  application, 
and  not  under  the  24th  Hen.  VIII.,  c.  12.  The  subsequent  Statutes,  6th  and  7th 
Vict.,  c.  38,  and  7th  and  8th  Vict.,  c.  69,  only  enlarge  the  powers  of  the  3rd  and 
4th  Will.  IV.,  c.  41.  The  time  for  appealing  is  unaffected  by  either  of  these  Statutes. 
Secondly,  this  Court  being  an  appellate  Court,  may  admit  a  fresh  allegation  in 
testamentary  causes.  Price  v.  Clark  (3  Hagg.  Ecc.  Reps.  265),  Girdler  v.  Lamb 
(cited  in  Fletcher  v.  Le  Breton,  3  Hagg.  Ecc.  Reps.  369).  So  also  in  a  matrimonial 
cause.  Anonymous  (9  Moore's  P.C.  Cases,  434),  where  all  the  cases  upon  this  subject 
are  collected. 

Dr.  Addams  and  Dr.  Twiss  opposed. — This  Tribunal  has  no  power  to  grant  the 
application.  It  is  in  the  same  position  as  the  Court  of  De-[303]-legates,  created  by 
Statute,  25th  Hen.  VIII.,  c.  19,  sect.  4,  and  like  that  Tribunal  is  prescribed  by 
sections  6  and  7  of  the  24th  Hen.  VIII.,  c.  12,  to  appeals  that  have  been  asserted 
within  fifteen  days.  This  latter  Statute  altered  the  old  rule  of  the  Civil  law  which 
limited  the  appeal  to  ten  days.  Oughten,  "  Ordo  Judiciorum,"  Tits,  cclxxvii.  and 
ccxcix.  2  Browne's  "  Civil  Law,"  ch.  ix.  p.  436.  The  Privy  Council  Acts,  3rd  and 
4th  Will.  IV.,  c.  41 ;  the  6th  and  7th  Vict,,  c.  38;  and  the  7th  and  8th  Vict.,  c.  69, 
do  not  alter  the  practice  of  the  Ecclesiastical  Courts  in  this  respect.  The  rule  of  the 
Civil  law  adopted  here,  of  allowing  an  appeal  within  a  year  and  a  day,  applies  to 
Colonial  appeals  only,  and  has  no  application  to  appeals  from  Ecclesiastical  or 
Maritime  Courts.  No  instance  of  the  allowance  of  an  appeal  from  the  Ecclesiastical 
Courts  in  such  circumstances  can.  be  shown.  An  objection,  however,  exists  to  this 
application,  which  is  fatal.  The  appeal  is  absolutely  perempted.  The  Sentence  of 
the  Court  below  has  been  acquiesced  in  by  the  Appellant's  Proctor  attending  the 
taxation  of  the  costs  and  accepting  them.  The  Clifton  (3  Knapp's  P.C.  Cases,  375), 
The  Aquila  (6  Moore's  P.C.  Cases,  102),  Fell  v.  Law  (1  Roberts.  Ecc.  Rep.  726,  are 
conclusive  authorities  upon  this  point  that  the  appeal  is  thereby  perempted. 

The  Right  Hon.  Dr.  Lushington. — Two  questions  are  raised  by  this  application, 
which  are  entirely  distinct  from  the  merits.  The  first  point  that  has  been  taken, 
is  one  of  considerable  importance,  novel  in  its  nature  and  never  before  agitated, 
namely,  whether  there  is  any  power  in  this  Court  to  allow  an  [304]  appeal  to  be 
prosecuted^from  a  final  Sentence  of  an  Ecclesiastical  Court,  where  such  appeal  has 
not  been  alleged  within  fifteen  days  from  the  Sentence.  The  second  question 
brought  forward  by  the  Respondents,  is,  that  the  appeal  is  perempted  by  reason  of 
the  Applicant's  Proctor  having  attended  the  taxation,  and  received  the  costs  given 
by  the  Sentence  sought  to  be  appealed  from.  It  is  unnecessary  to  deal  with  the  first 
question,  as  we  are  of  opinion,  upon  this  last  ground  alone,  that  according  to  the 
universal  practice  of  this  Court,  the  appeal  is  perempted,  and  without  reference 
to  any  other  circumstances,  we  must  refuse  leave  to  appeal.  From  the  nature  of 
the  case,  however,  no  costs  will  be  given. 

[Mews'  Dig.  tit.  COLONY:  III.  Appeals  to  Privy  Council;  3.  Leave 

to  Appeal.'] 
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ON  APPEAL  FROM  THE  SUDDER  DEWANNY  ADAWLUT,  BENGAL. 

RANEE  HURROSOONDREE  DIBIAH,— Appellant;  RAJAH  PRAN 
KISHEN  SING,— Respondent  *  [Dec.  7,  1857]. 

Restoration  of  an  appeal  allowed,  upon  condition  of  the  Appellant,  lodging  in 
England  security  for  costs  of  the  appeal.  Six  months  having  elapsied  without 
the  Appellant  having  lodged  the  required  security,  the  Respondent  applied 
to  dismiss  the  appeal  by  reason  of  the  non-performance  of  that  condition. 
As  it  appeared  that  the  Appellant's  agent  was  in  daily  expectation  of  funds 
from  India,  the  case  was,  upon  the  Appellant  paying  costs  of  the  day,  ordered 
to  stand  over  for  three  months,  for  the  Appellant  to  perform  that  condition  ; 
in  failure  thereof,  the  appeal  to  stand  dismissed. 

The  facts  relating  to  the  restoration  of  this  appeal  are  reported  ante,  p.  152.  A 
petition  was  now  pre-[305]-sented  by  the  Respondent  to  dismiss  the  appeal.  The 
petition  set  forth  that  six  months  had  elapsed  since  the  date  of  the  Order  in  Council, 
but  that  the  Appellant  had  not  complied  with  the  terms  on  which  the  conditional 
Order  restoring  the  appeal  was  made,  and,  in  particular,  had  not  given  such  security 
for  costs  as  therein  prescribed,  or  any  security  whatever,  and,  that  the  Appellant 
had  not  lodged  a  petition  of  appeal,  although  she  was  proceeding  with  the  printing 
of  the  transcript,  and  thereby  involving  the  Respondent  in  unnecessary  expense 
and  costs  before  any  petition  of  appeal  lodged,  or  security  given.  This  petition 
was  opposed  and  an  affidavit  filed  by  the  Appellant's  agent,  setting  forth,  that  a  pet  i- 
tion  of  appeal  had  been  lately  lodged  and  that  the  printing  was  going  on,  but  that 
the  appeal  could  not  be  heard  before  the  February  sittings,  that  he  had  not  yet  re- 
ceived from  India  the  amount  of  the  securities  required  to  be  lodged  in  the  Council 
office  for  costs,  etc.,  but  that  he  was  in  daily  expectation  of  receiving  the  same. 

Mr.  Leith,  for  the  Respondent,  urged  that  there  was  no  excuse  for  the  delay  and 
non-compliance  with  the  Order  in  Council. 

Mr.  Wigram,  Q.C.,  for  the  Appellant,  submitted  that  there  had  been  no  real 
delay,  and  that  the  only  fault  arose  from  not  depositing  security,  which  the  agent 
•  it'  the  Appellant  being  without  remittances,  had  been  compelled  to  omit,  but  being 
in  [306]  daily  anticipation  of  receiving  funds,  that  omission  would  be  immediately 
supplied. 

The  Lord  Justice  Knight  Bruce.- — In  the  circumstances,  we  think  that  the  Appel- 
lant should  have  three  months  more  time,  but  she  must  pay  the  costs  of  this  appli- 
cation, and  expedite  proceedings  so  that  the  case  may  be  heard  at  the  sittings  in 
February  next.  A  peremptory  Order  will  be  made  that  the  appeal  stand  dismissed, 
unless  within  three  months  from  this  day  the  security  be  perfected  as  previously 
ordered. 

It  was,  therefore,  ordered  by  their  Lordships,  that  the  costs  of  the  Respondent  on 
this  application  should  be  forthwith  taxed  by  the  Registrar  of  the  Privy  Council 
and  paid  by  the  Appellant,  or  her  agents  in  this  country,  and,  that  their  Lordships 
would  report  to  Her  Majesty,  that  the  appeal  be  dismissed,  unless  the  sum  of  £500, 
for  security  for  costs,  be  deposited  with  the  Registrar  on  or  before  the  7th  of  March 
next. 

The  costs  were  taxed  accordingly,  but  the  Appellant  having  failed  to  comply  with 
the  condition  imposed  by  the  Order,  it  was  finally  ordered,  that  the  appeal  be  dis- 
missed, and  the  Appellant  further  condemned  in  the  costs  incurred  by  the  Re- 
spondent on  the  application  of  the  7th  of  December,  1857. 

[Mews'  Dig.  tit.  COLONY;  III.  Appeals   to  Privy  Council ;  (3.  Practice,  d.   Re- 
storing.      See    0.    in    C.  of   13th  June,   1853,  s.  5    (Stat.  R.  and    O.  Rev.  iv. 

p.  305.] 

*  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  The  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  T.  Pemberton  Leigh,  and  the  Right  Hon.  The  Lord 
Justice  Turner. 
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[307]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

WILLIAM  MORGAN  and  Others,— Appellants;  JAMES  SIM  and  Others,— 

Respondents*  [Dec.  15,  1857], 

The  "  London," 

The  fact  of  its  being  a  clear  bright  moonlight  night,  does  not  relieve  a  sailing 
vessel  hove-to,  from  compliance  with  the  Admiralty  Regulations,  made  in 
pursuance  of  the  Statute,  14th  and  15th  Vict.,  c.  79,  sec.  295,  for  exhibiting 
a  light. 

The  omission  to  show  a  light  being  the  cause  of  the  collision,  as  it  was  probable 
that  if  a  light  had  been  shown  the  collision  would  not  have  occurred,  and 
there  being  no  default  of  a  look-out  by  the  steamer,  the  owners  of  the  sailing 
vessel  were  held  concluded  by  section  298  of  Statute,  17th  and  18th  Vict.,  c. 
104,  from  recovering  damage  against  the  steamer. 

The  onus  probandi  lies  on  a  party  seeking  to  recover  compensation  for  damage 
occasioned  by  a  collision,  and  that  party  must  establish  that  the  loss  was 
attributable  to  the  neglect  or  default  of  the  other  party,  or  else  he  cannot 
recover. 

This  was  a  collision  case.  The  suit  was  promoted  by  the  Appellants,  the  owners 
of  the  vessel  and  cargo  and  the  crew  of  the  fishing-smack  Celerity,  of  64  tons  burden, 
against  the  City  of  London,  722  tons,  a  steamship  belonging  to  the  Respondents,  the 
Aberdeen  Steam  Navigation  Company. 

The  collision  took  place  on  the  3rd  of  January,  1857,  at  about  7  o'clock  in  the 
evening,  at  the  lower  part  of  the  Gun  fleet  Sand,  at  the  mouth  of  the  Thames,  where 
The  Celerity  had  hove-to,  in  order  that  her  mainsail  might  be  reefed.  At  the  time  of 
the  collision  the  weather  was  clear  and  the  moon  shining  brightly,  but  the  wind 
was  blowing  hard.  [308]  The  City  of  London,  on  her  way  from  London  to  Aberdeen, 
ran  into  The  t  'elerity,  and  she  went  down  head  foremost  in  less  than  two  minutes.  The 
mate  and  an  apprentice  were  drowned,  and  the  master  and  the  rest  of  the  crew  were 
saved  by  getting  into  the  boat,  and  were  taken  on  board  the  steamer.  No  light  was 
exhibited  by  the  smack,  but  it  was  alleged  on  her  behalf,  that  the  night  was  so  clear 
that  the  steamer  must  have  seen  her,  in  time  to  have  avoided  the  collision,  if  a  good 
look-out  had  been  kept,  and  that  the  smack  herself  was  unable  to  take  any  step  for 
that  purpose,  because  she  was  lying  nearly  dead  upon  the  water.  The  defence  of  the 
Respondents  was,  that  she  was  keeping  a  good  look-out  and  showing  proper  lights, 
but  in  consequence  of  no  light  being  shown  by  the  smack  she  was  unable  to  see  her 
until  it  was  too  late  to  avoid  the  collision ;  that  directly  she  saw  the  smack  she 
ported  her  helm  and  stopped  her  engines,  and  that  the  smack  alone  was  to  blame 
for  the  accident,  not  having  done  anything  to  get  out  of  the  way  of  the  steamer, 
although  she  was  lying  in  the  fair  way  or  ordinary  track  of  vessels,  and  although 
she  saw  the  steamer  at  a  distance  of  two  miles.  It  was  also  contended  on  behalf  of 
the  Respondents  that  they  were  free  from  blame,  and  that  the  smack  not  having 
complied  with  the  Admiralty  Regulations  made  under  the  14th  and  15th  Vict.,  c.  79, 
with  regard  to  the  exhibition  of  lights  by  sailing  vessels,  she  was  prevented  from 
recovering  by  the  298th  section  of  the  Merchant  Shipping  Act,  17th  and  18th  Vict., 
c.  104,  as  the  real  cause  of  the  collision  was  the  smack's  omission  to  show  a  light 
or  to  take  any  step  to  avoid  the  collision.  A  responsive  plea  was  brought  in  en  behalf 
of  the  owners  of  the  smack,  which  pleaded,  that  in  [309]  consequence  of  the  clearness 
of  the  night  and  the  brightness  of  the  moon,  the  collision  was  not  caused  by  the 
omission  of  those  on  board  the  smack  to  exhibit  a  light.  Witnesses  were  examined 
on  both  sides.  The  evidence  of  the  survivors  of  the  crew  of  The  Celerity,  went  to 
show,  that  they  saw  the  steamer  two  miles  off,  that  they  hailed  her  but  did  not  show 
any  light.  On  the  other  side,  it  was  deposed  that  a  good  look-out  was  kept  by  them, 
but  that  there  was  no  light  on  board  the  smack  which  was  hove-to,  deeply  laden, 

*  Present :  The  Right  Hon.  Lord  Wensleydale,  the  Right  Hon.  T.  Pemberton 
Leigh,  and  the  Right  Hon.  Sir  John  Dodsmi. 
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and  that  as  The  Celerity  was  a  small  vessel,  she  was  not  seen  by  the  steamer  till  close 
upon  her,  when  the  steamer  ported  her  helm,  but  too  late  to  avoid  the  collision.  The 
Judge  of  the  Admiralty  Court  (The  Right  Hon.  Dr.  Lushington)  submitted  two 
questions  to  the  consideration  of  the  Trinity  Masters,  by  whom  lie  was  assisted, 
first,  whether  or  not  the  steamer  was  to  blame  in  respect  of  the  collision  :  and 
secondly,  as  to  the  conduct  of  those  on  board  the  smack.  The  learned  Judge  directed 
them,  that  it  was  not  because  it  was  a  bright  night  that  it  was  unnecessary  to  obey 
the  Act  of  Parliament,  by  not  exhibiting  a  light;  that  the  question  was.  whether  the 
collision  was  occasioned  by  the  non-exhibition  of  a  light,  or  whether  the  collision  was 
occasioned  by  the  want  of  a  good  look-out  on  board  the  steamer,  and  whether  if  there 
had  been  a  light  on  board  the  smack,  the  steamer  would  have  seen  it,  and  so  in  all 
probability  have  avoided  the  collision.  The  Trinity  Masters  were  of  opinion  that 
there  were  no  circumstances  to  justify  the  smack's  departure  from  the  Admiralty 
Regulations,  and  that  if  a  light  had  been  shown,  there  would  in  all  probability  have 
been  no  collision.  The  Judge,  thereupon,  by  his  Sentence,  [310]  decreed  that  the 
smack  could  not  recover  under  the  298th  section  of  the  17th  and  18th  Vict.,  c.  104, 
and  dismissed  the  steamer,  with  costs  (see  case  reported,  noin.  The  City  of  London,  i 
Swabey's,  Adm.  Rep.  248). 

The  present  appeal  was  brought  from  this  sentence. 

Mr.  Forsyth.  Q.C.,  and  Dr.  Jenner,  argued  the  appeal  on  behalf  of  the  Appel- 
lants. 

It  was  admitted  in  the  argument  that  no  light  was  exhibited  as  required  by  the 
Admiralty  Regulations,  made  in  pursuance  of  the  295th  section  of  the  Statute,  14th 
and  loth  Vict,,  c.  79;  and  that  the  onus  probandi  was  upon  the  Appellants  to  prove 
that  the  steamer  was  the  cause  of  the  collision  :  but  it  was  contended  that,  as  it  was 
a  clear  moonlight  night,  if  the  steamer  had  kept  a  good  look-out,  the  collision  could 
have  been  avoided,  and  that  that  circumstance  took  the  case  out  of  the  Statute,  17th 
and  18th  Vict.,  c.  104,  sec.  298. 

The  Queen's  Advocate  (Sir  John  Harding),  and  Mr.  Wilde,  Q.C.,  appeared  for  the 
Respondents,  but  were  not  called  upon. 

The  Right  Hon.  Lord  Wensleydale. — We  do  not  think  it  necessary  to  hear  the 
Counsel  for  the  Respondents,  because  their  Lordships  consider  the  case  has  been  very 
well  argued  by  the  Appellants,  and  we  are  in  full  possession  of  the  facts. 

This  cause  is  brought  by  way  of  appeal  from  a  judgment  pronounced  bv  the 
learned  Judge  of  the  Admiralty  Court,  and  having  read  that  judgment,  it  certainlv 
would  appear,  as  has  been  argued  by  the  [311]  Appellants,  that  the  learned  Judge 
had  some  little  doubt  in  his  own  mind  as  to  the  conclusion  to  which  he  should  arrive. 
He  left  two  questions  for  the  consideration  of  the  Trinity  Masters.  First,  whether 
they  were  of  opinion  that  the  collision  was  occasioned  by  the  want  of  a  good  look-out 
on  board  the  steamer;  and,  secondly,  whether,  if  there  had  been  a  light  on  board 
the  smack,  the  steamer  would  have  seen  it,  and  in  all  probability  have  avoided  the 
collision.  The  first  question  has  not  been  distinctly  answered  by  the  Trinity  Masters, 
but  they  have  answered  the  second  very  distinctly,  which  is  also  an  answer  to  the 
case  of  the  Appellants,  namely,  that  if  a  light  had  been  exhibited  on  board  of  the 
smack  there  would  in  all  probability  have  been  no  collision.  Now,  we  have  had  the 
benefit  of  the  assistance  of  the  Sailing  Masters,  who  have  fully  considered  the  case, 
and  they  sav  in  answer  to  the  first  question,  that  they  arc  not  satisfied  upon  the 
evidence  that  the  steamer  was  at  all  to  blame;  but  they  are  satisfied  upon  the  other 
question,  that  if  a  light  had  been  exhibited  on  board  the  smack,  then  in  all  probability 
the  collision  would  have  been  avoided.  That  being  so,  the  Appellants  have  not  suc- 
ceeded in  satisfying  us  that  the  judgment  appealed  from  was  wrong.  The  Re- 
spondents being  in  possession  of  the  judgment  must  be  taken  to  be  prima  facie  right, 
and  it  lies  on  the  Appellants  to  show  the  judgment  to  be  wrong.  If  their  Lordships 
entertain  any  doubt  upon  the  question,  they  are  bound  to  decide  in  favour  of  the 
party  that  has  obtained  the  judgment  of  the  Court  below.  With  respect  to  the  onus 
probandi  in  this  case,  as  it  was  properly  admitted  by  the  Appellants,  there  is  no 
question  or  doubt  about  the  law.  The  party  seeking  to  [312]  recover  compensation 
for  damage  must  make  out  that  the  party  against  whom  he  complains  was  in  the 
wrong.  The  burden  of  proof  is  clearly  upon  him,  and  he  must  show  that  the  loss  is 
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to  be  attributed  to  the  negligence  of  the  opposite  party.  If  at  the  end  he  leaves  the 
case  in  even  scales  and  does  not  satisfy  the  Court  that  it  was  occasioned  by  the  negli- 
gence or  default  of  the  other  party,  he  cannot  succeed.  Now,  on  the  present  occasion 
their  Lordships  are  of  opinion,  that  he  has  not  satisfied  the  conscience  of  the  Court 
that  the  cause  of  the  collision  was  through  the  misconduct  of  the  steamer.  He  has  at 
all  events  left  the  matter  in  doubt,  so  that  it  is  impossible  in  the  most  favourable 
point  of  view  to  decide  whether  the  collision  was  occasioned  by  the  misconduct  of  the 
steamer,  or  by  the  default  of  the  smack  herself.  Now,  there  can  be  no  question  in 
this  case,  but  that  it  was  the  duty  of  the  smack  in  the  position  in  which  she  was, 
being  hove-to,  and  seeing  a  vessel  approaching,  to  exhibit  a  light,  and  if  the  Master 
of  a  sailing  ship  chooses  not  to  exhibit  a  light  to  the  vessel  approaching  he  must 
take  the  risk  of  his  neglect.  Looking  at  the  whole  of  the  evidence,  their  Lordships 
are  of  opinion,  that  on  the  balance  of  evidence,  it  is  tolerably  clear  that  if  a  light 
had  been  exhibited,  the  accident  in  all  probability  would  never  have  happened.  That 
was  the  opinion  of  the  Trinity  Masters  in  the  Court  below,  and  that  is  the  opinion 
of  the  Sailing  Masters,  who  have  assisted  us  to-day ;  and  being  of  the  same  opinion 
ourselves,  it  is  our  duty  to  affirm  the  judgment  of  the  Court  below,  with  costs. 

[Mews'  Dig.  tit.  SHIPPING;  A.  XX.  Collision;  1.  Negligence;  c.  Proof  of  Negli- 
gence; 11.  The  Regulations;  b.  Cases  on  the  Regulation  vti  S.C.  Swabey 
300  ;  5  W.R,  678.  On  point  (i.)  as  to  inscrutable  fault,  cf.,  Papayanni  v.  Russian 
Steam  Navigation  Co.,  1863,  2  Moo.  P.C.  (N.S.)  187-189;  (ii.)  proof  of  negli- 
gence, cf.,  Wakelin  v.  L.  and  S.-W.  Ry.  Co.,  1886,  12  A.C.  41  ;  (iii.)  as  to  burden 
of  proof,  cf.,  The  Marpesch,  1872,  L.R.  4  P.C.  212.  As  to  Admiralty  Jurisdiction 
of  Privy  Council,  see  note  to  Batten  v.  Reg.,  1857,  11  Moo.  P.C.  287.] 


[313]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

SIDNEY  HALSEY  and  Others,— Appellants;  WILLIAM  VERWEY  ALBERTUSZEN 

and  Others, — Respondents  *  [Dec.  15,  1857]. 

The  "  Jonge  Andries." 

A  foreign  vessel,  fifty  miles  off  the  Dutch  coast,  being  in  difficulty,  in  consequence 
of  the  boisterous  state  of  the  weather,  and  being  leaky,  called  in  the  assistance 
of  an  English  fishing-smack,  and  engaged  the  Captain,  by  a  written  agree- 
ment, "  to  pilot  and  to  sail  a-head  for  £50."  After  four  days  of  boisterous 
weather,  during  which  the  Captain  of  the  smack  worked  at  the  pumps,  the 
vessel  was  got  into  port.  The  owners  of  the  smack  refused  the  tender  of 
£50,  and  brought  an  action  for  salvage  services  rendered  to  the  vessel.  The 
Court  of  Admiralty  was  of  opinion,  that  the  agreement  being  to  perform  a 
service  for  a  specific  sum  was  not  to  be  set  aside  because  the  weather  became 
tempestuous,  and,  by  reason  thereof,  that  the  vessel  was  longer  in  arriving 
at  a  port  of  safety  than  might  reasonably  be  anticipated,  and  held,  that 
salvage  was  barred  by  the  agreement,  as  nothing  was  done  to  convert 
pilotage  service  into  a  salvage  service,  and  that  the  sum  specified  in  the 
agreement  was  a  sufficient  compensation.  Affirmed  on  appeal  by  the  Judicial 
Committee. 

The  Court  will  not  favour  a  claim  for  salvage  by  a  party  originally  engaged  as 
a  pilot;  but  at  the  same  time  pilots  are  not  to  be  compensated  by  mere  pilotage 
remuneration  for  salvage  services  [12  Moo.  P.C.  318-319]. 

This  was  an  action  brought  by  the  Appellants,  the  master  and  crew  of  the  fishing- 
smack  Intrepid,  of  Yarmouth,  against  The  Jonge  Andries,  a  galliot,  belonging  to 
Russian  owners,  and  her  cargo,  for  salvage  services  rendered  to  that  vessel,  which 

*Present:  The  Right  Hon.  Lord  Weosleydale,  the  Right  Hon.  T.  Pemberton 
Leigh,  and  the  Right  Hon.  Sir  John  Dobson. 

714 


HALSEY  V.  ALBERTUSZEN JONGE  ANDRIES  (THE)  [1857]       XI  MOORE,  314 

services  commenced  on  the  13th  of  November,  1856,  whilst  the  [314]  galliot  was 
fifty  miles  off  the  Dutch  coast,  and  continuing  till  the  17th  of  that  month,  when  she 
reached  Lowestoft. 

The  Act  on  Petition  set  forth,  that  The  Jonge  Andries,  a  Russian  vessel  of  118 
tons  burden,  was  bound  from  Cronstadt  to  the  river  Mans,  with  a  cargo  of  rye,  and 
when  about  fifty  miles  from  the  land  off  Southwood,  the  weather  being  boisterous, 
liailed  The  Intrepid,  a  fishing-smack,  for  the  purpose  of  being  piloted  into  an 
English  port.  That  the  parties  on  board  the  smack  informed  the  Master  that  they 
were  no  pilots,  but  fishermen,  and  inquired  if  the  vessel  was  leaky,  to  which  the 
Master  of  The  Jonge  Andries  replied  that  she  was  not,  and  that  there  was  nothing 
amiss  with  her;  that  the  Master  then  asked  them  how  much  they  would  charge  to 
pilot  her  to  an  English  port,  and  they  asked  £50,  which  sum  was  agreed  to,  and  the 
following  agreement  executed: — "The  undersigned  Captain  A  Steffans,  of  the  ship 
De  Jonge  Andries,  acknowledges  to  have  engaged  as  pilot  and  to  sail  a-head  Captain 
Sydniwai.  for  the  price  of  50,  say  £50.  At  sea,  13th  of  November,  1856."  That  the 
Master.  Halsey,  went  on  board,  and  that  during  the  night  there  was  a  heavy  gale 
from  the  northward,  and  the  galliot  worked  heavily,  and  made  much  water,  so  that 
the  pumps  required  to  be  worked,  and  the  crew  hieing  all  worn  out,  he,  the  Master, 
worked  at  the  pumps  during  the  whole  night,  and  was  completely  drenched  to  the 
skin,  as  the  sea  made  a  clear  breach  over  the  galliot;  that  the  smack  kept  her  com- 
pany with  a  light  burning  all  night;  that  the  next  morning  the  Captain  of  The 
Jonge  Andries  requested  some  of  the  crew  of  the  smack  to  come  on  board  to  pump, 
but  as  it  blew  [315]  a  complete  hurricane,  it  was  impossible  in  the  then  state  of  the 
weather  to  get  any  hands  out  of  the  smack ;  that  the  galliot  had  very  bad  weather 
for  some  days,  and  was  ultimately  taken  in  tow  by  the  smack,  and  after  great 
exertions  got  safe  into  port.  And  the  Act  on  Petition  further  alleged,  that  though 
when  the  agreement  was  signed  the  Captain  said  that  the  vessel  did  not  leak,  yet  that 
she  wras  at  that  time  leaky  and  making  water  rapidly,  and  that  nearly  all  the  time 
the  Master  of  the  smack  was  on  board  he  had  to  pump  and  clear  the  pumps,  and  that 
such  services  were  not  only  pilotage  but  salvage,  for  had  it  not  been  for  his  excessive 
exertions  at  the  pump  and  the  assistance  rendered  by  the  smack,  the  galliot  would 
never  have  reached  land. 

The  answer  of  the  owners  of  The  Jonge  Andries,  alleged,  that  the  state  of  the 
vessel  was  well  known  to  the  Master  of  the  smack  when  the  agreement  was  entered 
into,  and  they  denied  that  the  weather  was  so  bad  or  that  the  galliot  made  much 
water,  as  well  also  the  fact  of  the  incessant  exertions  of  Halsey,  as  alleged  in  the  Act 
on  Petition  ;  and  with  reference  to  the  allegation  that  the  services  were  not  only  of 
pilotage  but  salvage,  the  owners  by  their  answer  insisted,  that  the  agreement  which 
the  Master  of  the  smack  entered  into,  was  to  include  all  the  services  of  himself  and 
the  smack  and  crew,  whether  of  pilotage  or  salvage,  as  might  be  necessary  to  get 
the  galliot  safely  into  port,  and  that  the  sum  of  £50,  stipulated  by  the  agreement,  was 
to  be  the  full  remuneration  for  all  such  services,  which  amount  had  been  tendered  to 
the  Master,  but  which  he  had  refused  to  accept. 

The  Judge  of  the  Admiralty  Court  (The  Right  Hon.  Dr.  Lushington)  was  of 
opinion,  that  no  de-[316]-ception  had  been  practised  by  the  Captain  of  The  Jonge 
Andries,  as  to  the  state  of  the  vessel  when  the  agreement  was  entered  into,  and  he 
held,  that  the  claim  for  salvage  services  was  barred  by  the  agreement,  and  by  the 
final  sentence  the  Court  pronounced  that  the  tender  of  £50,  made  by  The  Jonge 
Andries,  was  sufficient  (see  case  reported,  now,.  The  Jogne  Andries,  1  Swabey's  Adm. 
Rep.  226). 

The  appeal  was  from  this  sentence. 

Mr.  Forsyth,  Q.C.,  and  Dr.  .Tenner,  for  the  Appellants.  —The  agreement  set  up 
by  the  Respondents  as  an  answer  to  our  claim  for  salvage  service  is  not  binding 
upon  the  Appellants.  They  were  deceived  by  the  Captain  of  The  Jonge  Andries,  as 
to  the  true  state  of  that  vessel  when  the  agreement  was  signed.  The  services  rendered 
amounted  to  salvage  services,  which  were  not  contemplated.  Salvage  services  are  more 
highly  estimated  and  remunerated  than  ordinary  pilotage  or  towage,  and  the  amount 
awarded  bv  the  sentence  ought  to  be  increased.  The  Duke  of  Clarence  (1  W.  Rob. 
316),  The  Reward  (ih.  174),  The  Betsy  (7  Jurist,  755),  The  True  Blue  (7  Jurist, 
756). 
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Mr.  Wilde,  Q.C.,  and  Dr.  Addams,  for  the  Respondents,  were  not  called  upon  to 
address  their  Lordships. 

The  Right  Hon.  T.  Peniberton  Leigh. — Their  Lordships  have  the  satisfaction  of 
agreeing  in  the  conclusion  at  which  the  learned  Judge  of  the  [317]  Court  below 
arrived,  and  in  the  principles  on  which  his  judgment  proceeded.  The  question 
between  the  parties  is,  what  is  the  effect  of  the  agreement  into  which  they  have 
entered,  and  what  were  the  services  which  the  smack  intrepid  rendered  to  The  Jonge 
Andries?  If  the  services  agreed  to  be  rendered  were  merely  that  of  steering  as  a 
pilot  ordinary  steers  a  vessel,  where  there  is  no  danger  or  difficulty,  and  then  some- 
thing occurs,  and  additional  services  are  rendered,  then,  of  course,  there  is  a  just 
claim  for  additional  compensation. 

In  order  to  construe  this  agreement,  we  must  look  at  the  circumstances  under 
which  the  agreement  was  entered  into,  and  the  relative  position  of  the  parties  between 
whom  it  was  made.  In  this  case,  the  galliot,  though  not  in  actual  danger,  nor  having 
incurred  any  damage  which  could  subject  her  to  any  risk,  was  nevertheless  in  some 
distress :  she  had  been  strained  in  some  degree,  the  weather  was  bad,  and  the  pumps 
were  kept  occasionally  at  work,  and  she  was  fast  making  water.  Under  these  circum- 
stances she  required  assistance,  but  of  what  kind  1  Not  merely  the  assistance  of  a 
licenced  pilot  to  take  her  into  port,  but  assistance  of  a  totally  different  character,  and 
the  agreement  which  was  made  was  not  such  a  one  as  would  have  been  made  by  a 
person  following  the  profession  of  a  pilot.  In  the  course  of  the  voyage,  the  galliot, 
being  in  distress,  hails  the  smack,  and  enters  into  the  agreement  in  question,  the 
effect  of  which  is,  that  the  Master  of  the  smack  was  to  go  on  board  and  pilot  the  gal- 
liot, and  that  the  smack  herself  was  to  sail  ahead.  The  question  is,  what  was  the 
meaning  of  that  agreement  1  The  learned  Judge  of  the  Court  below  has  held,  that 
the  meaning  of  [318]  that  agreement  was.  not  that  the  Master  of  the  smack  should  act 
merely  in  steering  the  vessel,  but  that  the  Master  and  crew  should  stand  by  in  case  of 
necessity  and  give  their  aid,  if  required.  That  appears  to  their  Lordships  to  be  a 
perfectly  reasonable  construction  of  the  agreement,  having  regard  to  the  situation  of 
the  galliot  at  the  time  the  agreement  was  made,  and  the  parties  between  whom  it  was 
made. 

Their  Lordships  agree  entirely  with  the  reasons  upon  which  the  learned  Judge  of 
the  Court  below  founded  his  decision,  and  they  are  much  struck  with  the  conclud- 
ing part  of  his  judgment,  which  they  deem  to  be  important  as  a  rule  of  the  Court. 
He  says  (1  Swabey's  Adm.  Rep.  229)  "  I  now  come  to  the  next  point  of  the  case.  It 
happens  as  a  matter  of  fact,  though  it  appears  to  me  it  does  not  matter,  one  way  or 
the  other,  that  the  vessel  met  with  tempestuous  weather,  and  she  was  considerably 
detained  in  the  prosecution  of  her  voyage  to  an  English  port.  They  seem  to  be  un- 
determined as  to  what  port  to  have  her  taken.  Sometimes  she  was  to  go  to  Ramsgate, 
at  other  times  she  was  to  go  to  a  port  in  the  neighbourhood  of  the  Norfolk  coast. 
Now,  what  was  done  by  the  Master  of  the  fishing  vessel,  which  was  to  change  the  nature 
of  the  agreement  1  He  says,  in  effect,  '  I  assisted  in  pumping  ;  the  weather  became 
tempestuous ;  there  was  considerable  labour  employed  in  keeping  the  vessels  free. 
I  worked  myself,  and  by  this  means  I  converted  this,  which  was  a  pilotage,  into  a 
salvage  service.'  Now,  I  am  of  opinion,  that  a  more  dangerous  doctrine  than  this 
could  not  be  imported  into  this  Court;  "  and  in  that  opinion  their  Lordships  concur. 
He  then  goes  on,  "  The  Court  has  always  held,  with  regard  to  pilots,  [319]  that  they 
are  entitled  to  say  when  they  get  on  board  vessels  which  are  not  sea-worthy,  and, 
therefore,  in  a  state  of  danger,  '  We  do  not  come  in  the  character  of  pilots  only,  but 
also  in  the  character  of  salvors.'  In  such  a  case  they  are  not  entitled  to  abandon 
the  vessels,  but  the  Court  has  uniformly  given  them  an  additional  reward,  thinking 
they  are  not  to  be  compensated  for  a  salvage  service  by  mere  pilotage.  But  if  you 
engaged  a  pilot,  and  he  lends  a  hand,  in  consequence  of  the  necessity  of  the  case, 
arising  from  the  wind  becoming  more  boisterous  than  it  was  before,  and  everything 
which  is  not  strictly  pilotage  is  to  be  construed  into  salvage,  Masters  should  be  ex- 
ceedingly cautious  how  they  allow  a  pilot  to  touch  a  single  rope,  or  to  do  more  than 
give  directions."  In  this  case,  their  Lordships  are  of  opinion,  that  the  towage  or 
salvage  service  which  the  Master  of  this  smack  actually  rendered  were  services 
included  under  the  agreement,  which  was  entered  into  by  the  Master  of  the  galliot 
for  the  purpose  of  getting  that  ship  conducted  to  some  safe  port.     We  are  of  opinion, 
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therefore,  that  the  Master  is  not  entitled  to  any  additional  compensation  beyond  the 
£50,  the  sum  which  is  mentioned  in  the  agreement,  which  has  been  tendered;  and 
the  judgment  of  the  Court  below  must,  therefore,  be  affirmed,  with  costs. 

[Mews'  Dig.  tit,  SHIPPING,  A.  XVIII.  Salvage ;  8.  Salvagt  or  Pilotage;  17.  Salvage 
Agreements.  S.C.  Swab.  303 ;  6  W.I!.  L98.  See  The  Waverley,  L871,  L.R.  3 
Ad.  and  E.  -377.] 


[320]  ON  PETITION  FROM  THE  ISLAND  OF  JERSEY. 

In  ke  The  States  of  Jersey. 

In  the  Matter  of  the  Petition  of  Philip  Gibaut,  Esq.,  Constable  of  St.  John; 
Thomas  Filleul,  Esq.,  Constable  of  Grouvillej  Edward  Le  Hcqubt, 
Centenier  and  chief  of  Police  of  St.  Martin;  and  ND7  ratb-patbrs,  in- 
habitants IN  THE  DIFFERENT  PARISHES  IN  THE  ISLAND  OF  JERSEY,  AGAINST  AN 
Acte  of  the  States,  dated  the  30th  of  April,  1857  *  [Feb.  1,  1858]. 

By  the  Order  in  Council  of  the  28th  of  March,  1771,  every  Acte  of  the  States  of 
the  Island  of  Jersey  must  be  lodged  au  Greffe,  for  fourteen  days  before  it  shall 
be  determined  for  debate  and  consideration.  Such  rule  applies  to  the  pre- 
amble as  well  as  the  enacting  part  of  the  Acte. 

This  was  a  petition,  presented  by  the  above-named  Petitioners,  praying  that  Her 
Majesty  would  withhold  Her  Royal  sanction  from  an  Acte  of  the  States  of  Jersey, 
dated  the  30th  of  April,  1857,  relative  to  the  law  of  taxation,  and  to  send  back  the  same 
to  the  States  to  be  amended  in  confoi  initv  with  the  views  of  the  Petitioners.  Among 
various  objections  taken  by  the  Petitioners  to  the  Acte  in  question,  was  one  which,  as 
it  was  held  fatal  to  the  legality  of  the  Arte,  it  is  alone  necessary  to  mention.  This 
objection,  the  eighth  of  those  set  forth  by  the  Petitioners,  was,  that  the  preamble  to 
the  Acte  was  not  lodged  au  Greffe,  in  accord-[321]-ance  with  the  Jersey  Code  of  1771, 
and  the  Order  in  Council  of  the  28th  of  March,  1771,  which  ordered,  "  That,  when 
anything  is  proposed  to  the  Assembly  of  the  States  it  shall  be  wrote  down  in  the  form 
in  which  it  is  meant  to  be  passed,  and  there  shall  be  debated  ;  after  which  it  must  be 
lodged  au  Greffe,  for  fourteen  days,  at  least,  before  it  shall  he  determined,  in  order 
that  every  individual  of  the  States  may  have  full  time  to  consider  thereof,  and  the 
Constables  to  consult  their  constituents,  if  they  judge  necessary." 

The  preamble  to  the  Acte  of  1857,  now  in  question,  stated,  that  "  The  States  had 
resolved,  with  the  sanction  of  Her  Most  Excellent  Majesty  in  Council,  to  repeal  the 
Art  icles  I  to  7,  inclusive  of  the  Law  of  the  7th  of  January,  1833,  relating  to  the  forma- 
tion of  the  list  of  parochial  rates,  and  to  adopt  the  provisions  of  the  proposed  Law  for 
the  term  of  three  years." 

By  Article  5,  of  the  Law  of  the  7th  of  January,  L833,  "  Every  person  who  shall 
think  that  he  is  over-assessed,  or  ought  to  be  on  the  rate-list,  shall  have  the  right  to 
cause  the  Constable  or  Chief  of  Police  of  the  parish  to  be  summoned  before  the  Court, 
in  order  that  such  person  may  be  permitted  to  make  oath  as  to  the  value  of  his  pro- 
perty, so  that  his  rate  may  be  fixed  accordingly,  and  that  at  the  expense  of  the  parish, 
if  the  Claimant  has  taken  measures  to  that  effect  at  the  time  of  the  preparation  or 
rectification  of  the  parish  rate." 

It  was  alleged  that  by  the  repeal  of  this  and  the  two  succeeding  Articles  of  the 
Law  of  1833,  as  proposed  in  the  preamble  to  the  Acte  of  1857,  the  rate-payers  gene- 
rally would  be  deprived  of  the  right  of  [322]  appeal  to  the  Royal  Court,  from  over  or 
under  assessment,  or  other  error  therein,  and  of  making  a  declaration  of  the  true 

*  Present :  Lords  of  the  Committee  for  the  affairs  of  Jersey, — The  Lord  President 
(Earl  Granville),  the  Secretary  of  State  for  the  Home  Department  (The  Right  Hon. 
Sir  George  Grey),  the  Judge  of  the  High  Court  of  Admiralty  (The  Right  Hon.  Dr. 
Lushington),  the  Chancellor  of  the  Duchy  of  Cornwall  (The  Right  Hon.  T.  Pemberton 
Leigh),  and  the  Chancellor  of  the  Duchy  of  Lancaster  (The  Right  Hon.  T.  Baines). 
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value  of  their  property  ;  and  that  no  intention  of  repealing  the  Law  in  either  of  these 
respects  had  been  pointed  at  in  any  part  of  the  proposed  Articles  of  the  new  Law  on 
the  amendments,  which  alone  had' been  lodged,  au  Greffe.  That  by  such  means  an 
important  right  had  been  taken  away  without  any  opportunity  being  allowed  to  the 
members  of  the  different  parishes  to  consult  their  constituents  on  the  subject;  such 
preamble  never  having  been  lodged,  au  Greffe,  notwithstanding  a  motion  made  by  a 
Deputy  of  one  of  the  parishes,  for  that  purpose  ;  but  that  the  preamble  was  adopted 
by  the  majority  of  the  Assembly  of  the  States,  and  formed  part  of  the  proposed  Law 
in  question,  and  it  was  urged  on  behalf  of  the  Petitioners,  that  the  omission  to  lodge 
the  preamble  of  the  Acte,  au  Greffe,  would  alone  necessitate  the  rejection  of  the  pro- 
posed Acte  by  Her  Majesty  in  Council. 

In  support  of  this  view,  an  Order  in  Council  of  the  18th  of  April,  1815,  was 
referred  to,  by  which  an  Act  of  the  States  of  the  2nd  of  October,  1813,  making  a  rate 
on  the  inhabitants,  was  declared  null  and  void,  and  ordered  to  be  erased  from  the 
Records  of  the  Island,  because  it  had  been  passed  without  having  been  lodged,  au 
Greffe,  pursuant  to  the  Order  in  Council  of  the  28th  of  March,  1771,  notwithstanding 
the  rate  had  been  already  levied. 

This  objection  having  been  stated,  their  Lordships  decided  upon  hearing  Counsel 
on  this  point  only. 

Mr.  R.  Palmer,  Q.C.,  and  Mr.  Mackeson,  were  heard  for  the  Petitioners;  and 
[323]  Sir  Frederic  Thesiger,  Q.C.,  and  Mr.  G.  M.  Giffard,  for  the  States  of  Jersey. 

Their  Lordships  intimated  their  opinion,  through 

The  Right  Hon.  T.  Pemberton  Leigh,  That  the  objection,  was  fatal,  the  provisions 
of  the  Order  in  Council  of  the  28th  of  March,  1771,  declaring  that  "  after  which  it " 
(that  is,  the  entire  Acte,  including  of  course  the  preamble)  "  shall  be  lodged,  au 
Greffe,  for  fourteen  days,  at  least,  before  it  shall  be  determined,  in  order  that  every 
individual  of  the  States  may  have  full  time  to  consider  thereof,  and  the  Constables  to 
consult  their  constituents,  if  they  judge  necessary,"  were  conclusive,  and  implied 
that  when  an  Acte  had  been  passed,  it  had  been  lodged  for  fourteen  days,  au  Greffe, 
which  it  was  not  pretended  the  Acte  of  1857  had  been  ;  and  that  their  Lordships 
would  report  such  as  their  opinion  to  Her  Majesty  in  Council. 

The  following  report  was  made :  The  Lords  of  the  Committee  in  obedience  to 
Her  Majesty's  Order  of  reference  have  taken  the  petition  into  consideration,  and 
proceeded  to  hear  Counsel  in  the  matter  on  behalf  of  the  Petitioners,  and  also  on 
behalf  of  the  States  of  the  Island  of  Jersey ;  and  it  appearing  in  the  course  of  such 
hearing,  that  the  provisions  of  an  Order  in  Council  of  the  28th  of  March,  1771, 
which  directs  that  when  anything  is  proposed  in  the  assembly  of  the  States,  it  shall 
be  lodged,  au  Greffe,  for  fourteen  days,  at  least,  before  it  shall  be  determined,  hr.ve 
not  been  duly  complied  with  in  respect  of  the  Acte  of  the  30th  of  April  last,  their 
Lordships  do  agree  humbly  [324]  to  report  as  their  opinion  to  Your  Majesty,  that 
it  is  not  advisable  for  Your  Majesty  to  confirm  the  said  Acte.  This  report  was  ap- 
proved by  Her  Majesty,  and  an  Order  in  Council  made  in  conformity  with  such 
recommendation. 

[Mews'  Dig.  tit.  COLONY  ;  II.  Particular  Colonies  ;  13.  Jersey  and  Guernsey; 

b.  Constitution. 


ON  APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY. 
The  Reverend  JOSEPH  DITCHER,  Clerk,— Appellant;    The  Venerable  GEORGE 
ANTHONY   DENISON,   Clerk,— Respondent  *  [Dec.    4    and    12,    1857]. 
Section  20  of  the  Church  Discipline  Act,  3rd  and  4th  Vict.,  c.  86,  enacts,  "  that 

*  Present :  The  Right  Rev.  and  Right  Hon.  The  Lord  Bishop  of  London,  the 
Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  T.  Pemberton  Leigh, 
the  Right  Hon.  Sir  Edward  Ryan,  the  Right  Hon.  The  Lord  Justice  Turner,  and  the 
Right  Hon.  Sir  John  Patteson. 
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every  suit  or  proceeding  against  any  Clerk  in  Holy  Orders,  for  an  offence 
against  the  laws  Ecclesiastical,  shall  be  commenced  within  two  years  after 
the  commission  of  the  offence  in  respect  of  which  the  suit  or  proceeding  shall 
be  instituted,  and  not  afterwards." 

Held  (affirming  the  decree  of  the  Arches  Court)  that  the  "suit  or  proceeding" 
was  not  commenced  by  the  issuing  of  a  Commission  under  that  Act,  nor  by 
the  report  made  by  the  Commissioners,  nor  by  the  filing  of  articles  in  the 
name  of  the  Bishop  of  the  Diocese  in  which  the  alleged  offence  was  committed, 
and  service  of  the  same  on  the  accused ;  but 

First,  that  the  "suit  or  proceeding"  only  commenced  when  the  accused  was 
served  with  a  citation  to  appear  at  a  certain  time  and  place  before  a  com- 
petent Court  to  answer  definite  charges,  as  required  by  the  9th  and  10th 
sections  of  the  Act  [11  Moo.  P.C.  339,  344] ;  and 

Second,  that  the  limitation  of  two  years,  within  the  meaning  of  section  20,  was 
to  be  reckoned  from  the  time  of  the  service  of  the  citation  [11  Moo.  P.C.  342, 
343]. 

Therefore,  where  application  was  made  to  the  Archbishop  for  a  Commission, 
under  the  3rd  and  4th  Vict.,  c.  86,  to  inquire  into  certain  alleged  heretical 
doctrines  contained  in  sermons  preached  in  November,  1853,  by  a  Clerk  in 
Holy  Orders,  and  the  Archbishop,  in  November,  1854,  issued  a  Commission, 
and  the  Commissioners  reported  that  a  'prima  facie  case  existed  against  the 
Clerk,  whereupon  criminal  articles  were  exhibited  and  filed  against  him  in 
August,  1855,  and  afterwards,  on  the  5th  of  June,  1856,  a  citation,  or  lequisi- 
tion,  was  served  upon  the  Clerk  to  appear  before  the  Archbishop,  at  a  Court 
to  be  held  in  the  Diocese,  to  make  answer  to  such  charges;  it  was  Held :  that 
the  service  of  the  citation  being  more  than  two  years  after  the  preaching  of 
the  sermons  (the  alleged  offence  with  which  he  was  charged),  the  suit  was 
barred  by  the  20th  section  of  the  Act, 

In  this  cause,  the  Appellant,  the  Rev.  Joseph  Ditcher,  Clerk,  Vicar  of  South 
Brent,  in  the  County  [325]  of  Somerset  and  Diocese  of  Bath  and  Wells,  on  the  2(Jth 
of  October,  1854,  preferred  a  complaint  before  the  Archbishop  of  Canterbury  against 
the  Respondent,  the  Venerable  George  Anthony  Denison,  Archdeacon  of  Tauiton 
and  Vicar  of  East  Brent,  in  the  same  County  and  Diocese,  for  having  in  three 
sermons  preached  by  him  in  the  Wells  Cathedral  on  the  7th  of  August,  1853,  the 
6th  of  November,  1853,  and  the  14th  of  May,  1854,  respectively,  affirmed  or  main- 
tained doctrine  directly  contrary  or  repugnant  to  the  Thirty-nine  Articles  of 
Religion. 

The  question  raised  upon  appeal  did  not  affect  the  merits  as  to  the  soundness  or 
unsoundness  of  the  doctrine  maintained  by  the  Respondent  in  these  sermons,  but  was 
confined  to  the  construction  of  the  20th  section  of  the  "  Church  Discipline  Act,"  3rd 
and  4th  Vict.,  c.  86.  By  that  section  it  is  enacted,  "  That  every  suit  or  proceeding 
against  any  Clerk  in  Holy  Orders,  for  any  offence  against  the  laws  Ecclesiastical. 
shall  be  commenced  within  two  years  after  the  commission  of  the  offence  in  respect 
of  which  the  suit  or  proceeding  shall  be  instituted,  and  not  afterwards."  On  behalf 
of  the  Respondent,  it  was  insisted  that  the  commencement  of  the  "  suit  or  proceed- 
ing "  [326]  was  referable  to  the  service  of  the  citation  on  him  to  appear  before  the 
Court  at  Bath,  that  being  the  only  Court  which  had  authority  to  adjudicate  betwi  en 
the  parties:  and  that  then  it  was.  for  the  first  time,  that  he  was  called  upon.  In  any 
"  suit  or  proceeding ;  "  the  commencement  of  the  suit  being  from  that  period.  The 
case  of  the  Appellant  was,  that  the  commencement  of  the  "  suit  or  proceeding  "  was 
either  the  issuing  of  the  Commission  by  the  Archbishop,  or,  if  that  was  not  the 
commencement,  then  at  the  time  of  the  filing  of  the  articles  in  the  Consistory  Court 
at  Wells;  or  if  the  "suit  or  jiroceeding "  was  not  commenced  at  either  of  those 
times,  then  that  the  service  upon  the  Respondent  of  the  articles  must  be  taken  to  be 
the  commencement  of  the  proceedings;  bcause  they  contained  a  charge  against 
him,  and,  therefore,  that  that  time  must  be  held  to  be  the  commencement  of  the 
"  suit  or  proceeding  "  in  the  cause. 

The  facts  of  the  case  were  these  :  - — 

The  Archbishop  of  Canterhurv  issued  a  notice,  dated  the  31st  of  October,  1854, 
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to  the  Respondent,  of  his  intention  to  issue  a  Commission  of  inquiry  into  the  grounds 
of  such  complaint  under  the  Act,  3rd  and  4th  Vict.,  c.  86.  This  notice  was  served 
upon  the  Respondent,  on  the  3rd  of  November,  1854.  and  a  Commission  accordingly 
issued  on  the  30th  of  November,  1854,  and  a  notice  was  issued  and  served  on  the 
21st  of  December,  1854,  by  the  Commissioners,  of  the  time  and  place  of  meeting  of 
the  Commissioners.  The  Commissioners  met  on  the  3rd  of  January,  1855,  at  Cleve- 
don,  in  the  County  of  Somerset,  within  the  Diocese  of  Bath  and  Wells,  and  by  ad- 
journment on  the  4th,  5th,  and  6th  days  of  that  month.     On  the  10th  of  January, 

1855,  the  Commissioners  intimated  their  opinion,  and  [327]  reported  that  there  were 
prima  facie  grounds  for  further  proceedings.  Upon  the  receipt  of  this  report  and 
evidence  by  the  Archbishop  of  Canterbury,  the  same  was  deposited  in  his  principal 
Registry.  The  Appellant,  however,  being  desirous  of  taking  further  proceedings 
against  the  Respondent,  an  application  was  made  by  him  to  the  Bishop  of  Bath 
and  Wells  to  sign  Letters  of  Request  to  the  Judge  of  the  Arches  Court  of  Canterbury 
to  hear  and  determine  the  complaint  under  the  provisions  of  the  "  Church  Discip- 
line Act,"  but  he  declined  doing  so ;  articles  were  then  drawn  up,  and  a  copy  served 
upon  the  Respondent,  on  the  5th  of  August,  1855.  Application  was  then  made  to 
His  Grace,  to  constitute  a  Court  under  the  3rd  and  4th  Vict.,  c.  86,  sec.  9,  and  to 
give  notice  to  the  Respondent  to  appear  before  him.  The  Archbishop,  however, 
declined  to  proceed  any  further  in  the  matter,  and  an  application  was  then  made  to 
the  Court  of  Queen's  Bench  for  a  mandamus  to  compel  him  to  proceed  (reported,  6 
Ell.  and  Bla.  546,  557).  On  the  22nd  of  November,  1855,  a  rule  nisi  was  granted 
by  the  Court  of  Queen's  Bench,  which  was  made  absolute  on  the  24th  of  January, 

1856.  and  on  the  19th  of  April,  1856,  the  rule  was  made  peremptory.  In  May, 
1S56,  the  Archbishop  made  a  return  to  the  rule,  stating  that  he  had  cited  the  Re- 
spondent to  appear  before  him  in  the  Common  Hall  of  Doctors'  Commons,  London. 
This  return  to  the  rule  was,  on  the  6th  of  May,  1856,  quashed  by  the  Court  of  Queen's 
Bench,  who  decided  that  the  Archbishop  ought  to  have  cited  the  Respondent  in  the 
Diocese  of  Bath  and  Wells,  and  the  rule  peremptory  was  enlarged.  On  the  6th  of 
June,  1856,  the  Archbishop  made  another  return  to  the  rule,  to  the  [328]  effect  that 
he  had  cited  the  Respondent  to  appear  before  him  at  Bath,  in  the  Diocese  of  Bath 
and  Wells.     The  Respondent  was  no  party  to  the  proceeding  by  mandamus. 

On  the  5th  of  June,  1856,  the  Archbishop,  by  a  citation,  or  requisition,  under  1  is 
hand  cited  the  Respondent  to  appear  before  him  at  the  Guildhall  at  Bath,  on  the 
22nd  of  July  then  next.  This  notice  was  served  upon  the  Respondent  on  the  10th  of 
June,  1856."  The  Court  met  at  Bath,  on  the  22nd  of  July  following.  The  Respond- 
ent appeared  before  the  Archbishop  under  the  following  protest:  That  the  "  suit 
or  proceeding  "  (if  any)  then  pending  before  His  Grace  the  Archbishop  of  Canter- 
bury, was  commenced  or  instituted,  by  the  service  upon  him,  the  Respondent,  on 
the  10th  of  June,  1856,  of  a  certain  instrument  in  writing,  or  citation,  under  the 
hand  of  the  Archbishop,  dated  the  5th  day  of  that  month,  and  calling  upon  him  to 
appear  at  the  Guildhall,  in  the  city  of  Bath,  either  in  person  or  by  his  agent  duly 
appointed,  at  11  o'clock  in  the  forenoon  of  the  22nd  of  July,  1856",  then  and  there 
to  make  answer  to  certain  articles  therein  alleged  to  have  been  filed  in  the  Registry 
of  the  Diocese  of  Bath  and  Wells,  and  of  which  articles  it  was  therein  also  alleged 
that  a  copy  was  served  upon  him,  the  Respondent,  on  the  4th  of  August,  1855  ;  that 
the  articles  did  not  set  forth  any  alleged  offence,  which  was  the  subject  of  inquiry 
before  the  Commissioners,  as  having  been  committed  by  him,  the  Respondent,  within 
two  years  of  such  the  commenc  ment  or  institution  of  the  suit,  according  to  the  pro- 
visions of  the  Act,  3rd  and  4th  Vict.,  c.  86,  and,  therefore,  the  partv  accused  could 
not  be  called  upon  to  make  answer  to  such  articles  ;  and  subject  to  [329]  such  pro- 
test gave  a  negative  issue  to  the  articles.  This  protest  was  overruled,  and  the  Arch- 
bishop with  his  Assessors  then  proceeded  to  hear  the  cause;  and  after  a  lengthened 
hearing,  finally  declared  the  articles  to  be  sufficiently  proved,  and  a  sentence  of 
deprivation  pronounced  against  the  Respondent. 

From  this  sentence  the  Respondent  appealed  to  the  Arches  Court  of  Canterbury. 
The  Appellant  objected,  that  it  was  not  competent  to  the  Court  of  Arches  to  enter- 
tain the  appeal,  and  the  Dean  of  the  Arches  sustained  this  objection,  and  dismissed 
the  appeal.  The  Respondent  then  applied  to  the  Court  of  Queen's  Bench  for  a 
mandamus,  and  that  Court,  on  the  28th  of  January,  1857,  directed  a  mandamus  to 
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issue  to  the  Dean  of  the  Arches  to  entertain  and  hear  the  appeal,  on  the  mound, 
that  the  Court  of  Bath  and  Wells  was  an  inferior  Diocesan  Court,  and  that  the 
Archbishop  was  only  acting  as  Bishop  of  Bath  and  Wells,  pro  hoc  vice,  and  that 
the  appeal  under  the  3rd  and  Jtli  Vict.,  c.  <V(J.  properly  lay  to  the  Court  of  Arches 
(see  report,  3  Jurist,  N.S.  439).  The  appeal  in  the  Court  of  Arches  was  afterwards 
prosecuted,  and  in  the  month  of  April.  L857,  came  on  for  hearing-,  when  Counsel 
on  behalf  of  the  Respondent  insisted,  that  the  validity  of  the  protest  should 
be  argued  and  decided  in  the  first  instance;  and  acceding  to  that  application,  the 
Dean  of  the  Arches  (the  Right  Hon.  Sir  John  Dodson)  assigned  to  hear  in  the  first 
instance  arguments  on  the  objection  on  the  ground  of  limitation  of  the  suit  by  1 
of  time  set  forth  in  that  protest  :  and  after  hearing  the  ease  on  that  point  only. 
pronounced  on  the  23rd  of  April,  1857,  for  the  validity  of  the  protest,  and  dis- 
missed the  Respondent  [330]  from  all  further  observance  of  justice'  in  tie-  suit,  but 
made  no  order  as  to  costs. 

The  ground  of  the  protest  so  sustained  by  the  Judge  of  the  Arches  Court  was 
to  the  eff  ct,  that  the  Articles  which  the  Respondent  was  called  upon  to  answer  at 
Bath,  did  not  set  forth  any  alleged  offence  as  having  been  committed  by  the  Re- 
spondent within  two  years  of  the  commencement  or  institution  of  the  "  suil  or  pro- 
ceeding "  (reported,  1  Deane's  Ecc.  Reps.  334). 

The  present  appeal  was  from  this  decree  ;  the  sole  question  raised  being,  whether 
the  sentence  of  the  Dean  of  the  Arches  was  right  in  sustaining  the  validity  of  the 
objection  above  set  forth  in  the  protest  of  the  Respondent,  that  the  suit  was  barred  by 
section  20  of  the  Act,  3rd  and  4th  Vict.,  c.  86,  by  lapse  of  time. 

Sir  Fitz-roy  Kelly,  (k>.C.  and  Dr.  Bayford,  for  th  ■  Appellant. — The  decision  of 
the  Court  below  raises  a  new  and  important  question  :  whether  in  proceeding  against 
a  clergyman  under  the  "  Church  Discipline  Act,"  3rd  and  4th  Vict.,  c.  86,  the  period 
of  two  years,  limited  by  the  20th  section,  for  taking  proceedings,  is  to  be  reckoned 
from  the  commission  of  the  alleged  offence,  or  whether  it  commences  at  the  issuing 
of  the  Commission,  or  upon  the  filing  of  the  articles,  or,  as  lias  been  held  by  the 
Judge  of  the  Arches  Court,  it  commences  on  the  service  of  the  citation  upon  the  party 
accused.  In  effect,  the  whole  question  is  narrowed  to  this  point.  What  is  the 
commencement  of  the  proceedings'?  Our  contention  is,  that  the  issuing  of  the  Com- 
mission of  inquiry,  under  the  3rd  section,  [331]  is  the  commencem  nt  of  the  "  suit 
or  proceeding."  mentioned  in  the  20th  section,  and  that  in  this  case  the  two  years 
limited  had  not  expired  when  the  proceedings  were  taken.  The  machinery,  so  to 
call  it.  of  the  Act  is  tins  :  If  the  Commissioners  in  their  report  are  of  opinion  that 
there  is  ground  for  further  proceedings,  then  it  is  competent  to  the  Bishop  to  send 
the  case  for  trial,  at  any  time  after  the  report,  and  that  the  first  proceeding  is  the 
tiling  of  the  articles.  And  when  that  course  is  adopted,  then  we  contend  that  the 
filing  of  the  articles  must  be  deemed  to  be  the  commencement  of  the  "  suit  or  pro- 
ceeding." The  3rd,  6th,  9th,  and  13th  sections  show  what  is  intended  by  the  word 
"  proceeding  "  mentioned  in  the  20th  section.  It  is  analogous  to  the  issuing  of  a 
subpoena  in  the  Court  of  Chancery,  and  the  suing  out  of  a  writ  at  Common  law, 
which  constitute  the  commencement  of  a  suit  or  action,  and  by  this  Act  the  com- 
mencement of  the  "  suit  or  proceeding  "  is  either  the  issuing  of  the  Commission,  or 
service  of  the  articles.  In  the  present  case  the  service  of  the  citation  to  appear  in 
Doctors'  Commons,  which  followed  the  issuing  of  the  Commission,  and  the  filing 
and  service  of  the  articles,  was  the  third  step  to  be  taken,  and  cannot  be  called  the 
commencement  of  the  ''suit  or  proceeding."  The  cases  of  the  Bishop  of  Lincoln  v. 
Day  (4  Notes  of  Cases.  290),  Brooks  v.  Cresswell  (4  Notes  of  Cases,  4  29).  and  The 

Bishop  of  Hereford  v.  T n  (2  Roberts  Ecc.  Rep.  595),  are  distinguishable  from 

the  present.  They  were  decisions  in  cases  which  had  come  before  tie'  Arches  Court 
by  Letters  of  Request,  issued  by  the  Bishop.  Even  if  these  authorities  can  be  held 
to  apply  to  proceedings  under  a  Commission,  yet  we  insist  that  the  decre  [332] 
appealed  from  is  erroneous,  as  the  filing  of  the  articles,  in  any  circumstances,  must 
be  taken  to  have  been  the  commencement  of  the  proceedings. 

Dr.  Phillimore  and  Mr.  Coleridge,  for  the  Respondent. — The  "  Church  Discipline 
Act,"  3rd  and  4th  Vict.,  c.  86,  has  a  threefold  object  :  first,  to  afford  a  Council  of 
advice  to  the  Bishop;  secondly,  to  effect  an  improvement  in  the  Tribunal  and  the 
procedure  of  the  Diocesan  Courts;   and  lastly,  to  fix  a  limitation  of  time  within  which 
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proceedings  can  be  taken  against  a  Clerk  in  Holy  Orders.  It  is  upon  the  latter 
point  only  that  we  have  to  deal  with  it  here,  and  we  contend  that  the  20th  section 
of  the  Act  is  clear  and  unequivocal  in  its  terms.  It  was  passed  to  remedy  defects 
which  existed  under  the  Ecclesiastical  law,  whereby  a  charge  of  a  criminal  nature 
might  be  held,  in  terrorum,  over  a  clergyman,  for  an  indefinite  time.  The  -  nly 
difficulty  suggested  arises  from  the  use  of  the  word  "proceeding:"  that  word  is, 
however,  used  partly  in  a  popular  and  partly  in  a  technical  sense.  Sherwood  v. 
Ray  (1  Curteis's  Ecc.  Rep.  173)  and  upon  appeal,  Ray  v.  Sherwood  (1  Moore's  P.C. 
Cases.  353),  are  conclusive  authorities  that  the  service  of  a  citation  is  the  true  com- 
mencement of  a  suit  in  the  Ecclesiastical  Courts.  These  decisions  were  made  before 
the  passing  of  the  Church  Discipline  Act,  and  it  is  apparent  that  the  words  here 
used,  having  in  view  the  object  of  the  Statute,  are  to  be  construed  according  to  the 
practice  and  usage  of  Ecclesiastical  law.  A  suit  in  the  Ecclesiastical  Court  com- 
mences by  a  citation,  Sherwood  v.  Ray  [1  Curt.  E.R.  173].  So  it  is  by  the  Civil  law, 
Domat's  Civil  Law.  B.  IV.,  Vol.  2,  p.  658;  The  Code  Napoleon;  The  American  [333] 
Code.  No  suit  is  said  to  be  commenced  till  the  accused  is  actually  summoned.  At 
Common  law  a  notice  of  action  is  not  the  commencement  of  an  action.  As  this  is 
a  penal  Statute,  carrying  into  effect  a  severe  penal  Act,  the  13th  of  Eliz.,  c.  12, 
relating  to  the  Articles  of  Religion,  it  must,  by  the  universal  rule  of  law,  be  con- 
strued strictly  and  literally  against  the  party  enforcing  its  provisions.  If  there  is 
any  doubt  or  ambiguity  arising  from  the  language  of  the  Act,  it  is  not  to  be  strained 
to  the  prejudice  of  the  party  accused,  but  must  receive  a  liberal  construction  in  his 
favour.  Bacon's  Abr.  tit.  "  Statute,"  (I.)  9.  Dwarris  "  On  Statutes,"  p.  646  (Edit. 
1848),  Henderson  v.  Sherborne  (2  Mee.  and  Wels.  236),  Proctor  v.  Main  waring  (3 
Bar.  and  Aid.  145).  Unless  the  proceedings  are  to  commence  by  the  citation,  there 
is  really  no  limitation  at  all  provided  by  the  20th  section  of  the  Act,  3rd  and  4th 
Vict.,  c.  86.  But  that  section  clearly  limits  proceedings  to  two  years.  Here  the 
first  proceeding  taken,  was  when  the  Respondent  was  served  with  the  citation  dated 
the  5th  of  June,  1856,  to  appear  and  answer  the  charge,  which  was  more  than  two 
years  after  the  acts  complained  of  wrere  done.  Being  a  Statute  of  Limitation  it 
must  be  construed  in  conformity  with  the  decisions  of  the  Courts  of  Common  law,  in 
[construing]  other  Statutes  of  Limitation ;  which  have  always  been  in  favour  of 
the  limitation.  Green  v.  Rivett  (2  Salk.  422),  Murray  v.  The  East  India  Company 
(5  Bar.  and  Aid.  204),  Short  v.  M'Carthy  (3  Bar.  and  Aid.  626),  Rhodes  v.  Smethurst 
(4  Mee.  and  Wels.  42;  S.C.  6  Mee.  and  Wels.  351),  The  East  India  Company  v.  Odit- 
ehurn  Paid  (7  Moore's  P.C.  Cases,  85),  To/son  v.  Kaye  (3  Brod.  and  Bingh.  217), 
The  Imperial  Gas  Co m- [334]-/*"/ «#  v.  The  London  Gas  Company  (10  Exch.  Rep.  39), 
Kennet  and  Aron  Canal  Company  v.  The  Great  Western  Canal  Company  (7  Q.  Ben. 
Rep.  824),  Pott  v.  Clegg  (16  Mee.  and  Wels.  321),  Granger  v.  George  (5  Bar.  and  Cr. 
149),  Howell  v.  Young  (5  Bar.  and  Cr.  259),  Battley  v.  Faulkner  (3  Bar.  and  Aid. 
288).  So  it  has  also  been  construed  bv  Courts  of  Equity.  Hovenden  v.  Lord  Annes- 
ley  (2  Sch.  and  Lef.  632),  Smith  v.  Fox  (6  Hare,  386),  Freake  v.  Cranefeldt  (3  Myl. 
and  Cr.  499).  They  referred  also  to  the  following  authorities  upon  the  construction 
of  the  Church  Discipline  Act.     Bluck  v.  Rachham  (5  Moore's  P.C.  Cases,  305),  Re 

Monckton  (3  Notes  of  Cases,  Suppl.  p.  lv.),  Bishop  of  Hereford  v.  T n  (2  Roberts' 

Ecc.  Rep.  595),  Brookes  v.  Cresswell  (1  Roberts'  Ecc.  Rep.  606),  Bishop  of  Lincoln  v. 
Day  (4  Notes  of  Cases,  299) ;  and  as  to  the  manner  of  proceeding  under  that  Act, 
cited  The  Dean  of  York's  case  (2  Q.  Ben.  Rep.  1),  The  Queen  v.  The  Archbishop  of 
Canterbury  (6  Bla.  and  Ell.  546). 

The  consideration  of  the  judgment  was  postponed,  and  now  delivered  by 

The  Lord  Justice  Knight  Bruce  (6th  Feb.,  1858). — This  is  an  appeal  from  a 
decree  or  definitive  sentence  of  the  Court  of  Arches,  pronounced  on  the  23rd  of 
April,  1857,  in  a  cause  of  appeal  before  that  jurisdiction,  to  which  the  parties  were 
two  clergymen  of  the  Diocese  of  Bath  and  Wells;  one,  Joseph  Ditcher,  the  Vicar 
of  South  Brent,  in  Somersetshire,  the  Appellant  here;  the  other,  George  Anthony 
Denison,  Vicar  of  the  [335]  neighbouring  parish  of  East  Brent,  and  Archdeacon  of 
Taunton,  the  Respondent  here.     But  in  that  Court,  their  positions  were  reversed. 

The  controversy  arose  thus.  It  appears  that  the  Vicar  of  East  Brent  preached 
and  published  in  the  years  1853  and  1854,  certain  sermons  which  the  Vicar  of  South 
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Br.  nt  disapproved;  whereupon  (the  preferments  held  by  the  Vicar  of  East  J5i-.mi1 
being  in  the  gift  of  the  Bishop  of  Bath  and  Wells,  in  right  of  that, See),  Ditcher,  the 
Appellant,  in  October,  1854,  made  formally  to  the  Archbishop  of  Canterbury,  under 
the  Statute,  the  3rd  and  4lh  Vict.,  c.  86,  called  "The  Church  Discipline  Act."  a 
written  application  or  complaint. — [His  Lordship  here  referred  to  the  steps  that 
had  been  taken,  which  are  fully  detailed  in  tic  statement  of  the  case,  and  proceeded.] 
— The  only  point  decided  in  the  Arches  Court  by  the  decree,  or  sentence,  under 
app  al  having  been  that  of  time,  the  question  is,  whether  the  Appellant  was  barred, 
and  the  Respondent  protected  by  the  20th  section  of  the  Act  in  question.  It  is  on 
this  Statute  that  much,  or  everything,  turns  here  at  present  ;  whether  under  it, 
and  in  pursuance  of  it,  the  Archbishop  had  jurisdiction  or  authority  to  pronounce 
the  decree  or  sentence  of  deprivation  pronounced  at  Hath,  which  (reversed  by  the 
Court  of  Arches)  the  Appellant  by  the  present  appeal,  seeks  to  set  up  again;  for  no 
other  point  has  been  argued  before  us.  The  parties  have  reserved  themselves  'pon 
every  other  part  of  the  litigation  (in  the  event  of  a  different  view  being  taken  here 
from  that  taken  by  Sir  John  Dodson),  for  a  future  discussion,  or  future  discussions. 
here  or  elsewhere,  or  both  elsewhere  and  here: — the  Respondent  continuing  to  [336] 
reject  all  imputation  of  heresy,  while  the  Appellant  still  maintains  that  the  im- 
p  ached  sermons  exhibit  heterodox  opinions.  We,  however,  have  only  to  endeavour 
to  reach  at  a  proper  conclusion  as  to  the  sufficiency,  or  insufficiency,  of  the  alleged 
bar  by  time,  under  the  20th  section  of  the  Church  Discipline  Act. 

First,  then,  what  is  the  true  reading,  and  what  the  meaning,  of  that  section, 
and  more  especially  its  commencing  paragraph?  A  question  upon  which,  if  of 
easy  solution,  it  is  not  likely  that  two  such  competent  interpreters  as  the  Judge  of 
the  Consistory  Court  of  London,  and  the  Dean  of  the  Arches,  would  have  differed. 

Section  twenty  is  in  these  terms:  "  And  be  it  enacted,  that  every  suit  or  proceed- 
ing against  any  such  Clerk  in  Holy  Orders  for  any  offence  against  the  laws  Ecclesias- 
tical, shall  be  commenced  within  two  years  after  the  commission  of  the  offence  in 
respect  of  which  the  suit  or  proceeding  shall  be  instituted,  and  not  afterwards: 
Provided  always,  that  whenever  any  such  suit  or  proceeding  shall  be  brought  in 
respect  of  an  offence  for  which  a  conviction  shall  have  been  obtained  in  any  Court 
of  Common  law,  such  suit  or  proceeding  may  be  brought  against  the  person  con- 
victed at  any  time  within  six  calendar  months  after  such  conviction,  although  more 
than  two  years  shall  have  elapsed  since  the  commission  of  the  offence  in  respect  of 
which  such  suit  or  proceeding  shall  be  so  brought."  The  words  just  read  are  found 
in  a  Statute  containing  twenty-six  sections,  every  one  of  which  has  received  from 
their  Lordships  great  and  prolonged  (I  had  almost  added  painful)  attention  ;  for, 
probably,  no  [337]  Statute  ever  in  a  stronger  degree  required  that  not  any  portion 
should  be  judicially  construed  without  knowing  and  weighing  the  whole. 

It  cannot,  in  the  first  place,  escape  observation,  that  "  suit  "  is  a  word  properly 
of  less  extent  and  less  general  applicability,  than  "  proceeding,"  or  that,  possibly, 
every  suit  may  be  correctly  termed  a  proceeding,  though  not  every  proceeding,  a 
suit.  It  is  also  a  good  general  rule  in  jurisprudence  that  one  who  reads  a  legal 
document,  whether  public  or  private,  should  not  be  prompt  to  ascribe,  should  not, 
without  necessity  or  some  sound  reason,  impute  to  its  language  tautology  or  super- 
fluity, and  should  be  rather  at  the  outset  inclined  to  suppose  each  word  intended  to 
have  some  effect,  or  be  of  some  use. 

It  is  plain,  however,  that  where  there  is  a  report,  that  report  must  follow  a 
Commission,  and,  of  course,  precede  a  suit  found  d  thereon  :  but  the  word  "  pro- 
ceeding "  comes  in  the  20th  section  after  the  word  "  suit."  The  13th  section,  cer- 
tainly, enables  a  Bishop  to  dispense  with  a  report  from  Commissioners,  so  that 
there  may  be  a  suit  under  the  Act  without  a  report,  and,  probably,  also  without  a 
Commission.  As  to  the  word  "or"  occurring  between  "suit"  and  "proceeding," 
in  the  20th  section,  it  is  not,  perhaps,  immaterial  to  bear  in  mind  the  various  pur- 
poses to  which  "  or  "  is  applicable  in  the  English  language.  The  word  "  proceed- 
ing "  is,  as  a  substantive,  used  in  two  other  sections  (the  17th  and  23rd);  the  word 
"  proceedings  "  in  the  7th,  13th,  and  14th  sections,  and  elsewhere  in  the  Act. 

In  the  7th  section,  the  word  "  proceed  "  seems  to  deserve  attention,  as  may  also 
the  expressions  "preliminary"  and  "further"  in  the  4th  section;  and  per-[338]- 
haps  it  is  worth  while  to  notice  that  the  17th  section  seemingly  employs  "  proceed- 
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ing  "  in  opposition  to  "  inquiry,"  and  to  remark  the  purpose  to  which  "  proceeding  " 
is  applied  in  the  latter  half  of  the  20th  section.  The  expression  "  for  any  offence  " 
in  that  section  must  also  be  considered  in  connection  with  the  3rd  section,  which 
may,  without  a  "  charge,"  be  brought  into  operation  and  activity  upon  rumour 
merely:  for  so  we  suppose  must  be  interpreted  the  words  "  scandal  or  evil  report." 
Possibly,  however,  "  Commission  "  or  "  proceeding  by  Commission,"  or  "  proceeding 
by  way  of  Commission,"  may  be  the  meaning,  or  one  meaning,  of  "  proceeding"  in 
the  20th  section  ;  a  reading  which,  if  it  does  not  require,  does  not  prohibit  the 
attributing  to  the  Act  an  intention  that  a  suit  should  not,  in  any  case,  be  eom- 
menced  after  the  end  of  the  two  years.  If  the  framers  had  that  intention,  they 
may  well  have  deemed  it  prudent  to  forbid  (not  merely  by  implication)  the  issuing 
of  a  Commission  under  which  no  report  could  bring  an  erring  or  a  slandered  clergy- 
man for  conviction  or  acquittal  before  an  Ecclesiastical  Judge.  Having,  with  such 
aid  as  these  and  some  other  considerations  might  afford,  weighed  the  whole  of  the 
Statute  (not,  of  course,  without  reference  to  the  particular  nature  of  the  subjects 
with  which  it  is  concerned,  and  the  state  of  the  law  on  those  subjects  as  it  stood 
immediat  ly  before  the  passing  of  the  Statute),  their  Lordships  (differing,  as  1hey 
apprehend,  on  this  point  from  the  Most  Reverend  Prelate,  and  one,  at  least,  of  His 
Grace's  Assessors)  have  come  to  the  conclusion,  that  the  phrase  "  every  suit  or  pro- 
ceeding "  in  the  20th  section,  unless  the  phrase  means  "  every  suit  "  merely,  and 
nothing  else,  means  "  every  suit  and  every  pro-[339]-ceeding,"  nor  less  nor  more: 
(As  if.  in  effect,  instead  of  "  every  suit  or  proceeding  "  "  shall  be  commenced  within 
two  years,"  "  and  not  afterwards,-'  the  Act  had  said  "  not  any  suit,  nor  any  pro- 
ceeding "  "'  shall  be  commenced,  unless  within  two  years,"  and  had  omitted  "  end 
not  afterwards.")  Their  Lordships  consider  also  that  the  words  "  suit  or  proceed- 
ing," where  they  occur  secondly,  thirdly,  fourthly,  and  fifthly,  in  the  20th  section. 
must  be  construed  of  course  by  analogy  to  the  construction  proper  to  be  put  on  the 
three  words  where  they  first  occur  in  that  section. 

Before  entering  on  the  next  question,  that  relating  specifically  to  the  decree  or 
sentence  under  appeal,  it  may  be  well  to  observe  that,  notwithstanding  the  loose  and 
inaccurate  language  to  be  found  in  the  Act,  the  Legislature,  as  their  Lordships 
think,  has  made  a  sufficient  distinction  between  a  "  suit,"  properly  so  called,  and 
the  preliminary  inquiries  out  of  which  a  suit  may  arise.  A  Clerk  may,  indeed,  with 
the  concurrence  of  his  accuser,  obviate  the  necessity  for  a  suit  by  submitting  to 
a  sentence  on  the  result  of  the  preliminary  inquiries  ;  but,  unless  he  thinks  fit  to  do 
so,  he  has  a  right  to  have  the  case  against  him  decided,  secundwn  allegata  et  pro- 
bata, in  a  suit  regularly  constituted. 

This  "  cause  "  (so  it  is  termed  in  section  11)  may  either  be  heard  before  the  Bishop 
with  Assessors  or  may  be  sent  by  Letters  of  Request,  to  the  Court  of  the  Archbishop. 
But  it  is  hardly  denied  that,  if  the  matter  be  sent  to  the  Archbishop's  Court,  the 
suit  is  not  commenced  before  the  service  of  the  citation  ;  and,  if  so,  it  seems  to  follow 
that,  if  the  suit  be  before  the  Bishop,  it  must  be  held  to  commence  with  the  [340] 
proceeding  before  that  Tribunal  which  is  most  analogous  to  the  citation  in  the 
Archbishop's  Court ;  for  the  Legislature  can  hardly  have  intended  that  the  period 
limited  for  the  institution  of  the  suit,  should  vary  according  to  the  Court  in  which 
it  is  heard.  We  then  come  to  the  question,  whether  the  "  suit  "  in  which  was  pro- 
nounced the  decree  or  sentence  of  deprivation  pronounced  at  Bath  in  the  year  1856, 
was  "  commenced  within  two  years  after"  the  offence,  or  any  offence  in  respect  of 
which  the  "  suit  "  was  "  instituted,  and  not  afterwards  ;  "  or,  in  other  words,  whether 
there  was  a  "  suit  "  "  commenced  within  two  years  after  "  the  Respondent  had 
committed  any  offence,  or  the  imputed  or  alleged  offence,  charged  against  him. 
This  question,  stated  in  the  terms  that  have  been  used  (because  the  decree  or 
sentence  of  deprivation  was  made,  was  pronounced,  in  a  "  suit,"  and  could  have  no 
validity  unless  made  in  a  "  suit  "  or  pronounced  in  a  "  suit," — and  because  if 
made  or  pronounced  in  an  ill-founded  suit,  it  cannot  stand) — is  one  for  the  pur- 
pose of  which  their  Lordships  have  been,  and  are,  by  the  state  of  the  evidence  and 
the  admissions,  indeed,  of  the  parties,  enabled  to  dismiss  from  consideration,  as 
Sir  John  Dodson  was  enabled  to  dismiss  every,  if  any,  such  enunciation  of  hetero- 
doxy— every,  if  any,  such  offence,  as  has  taken  place  on  the  part  of  the  Respondent 
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since  the  year  1853.  His  conduct  in  and  since  the  year  1854  it  is  agreed  that  we 
must,  and  we  accordingly  do,  regard  as  wholly  immaterial.  If,  therefore,  the  suit 
in  controversy  was  not  commenced  before  the  year  L856,  it  was  ill-commenced,  and 
the  decree  or  sentence  of  deprivation  must  fail.  Now,  the  Commission  was  issued 
in  the  year  1854  ;  the  report  was  made  and  registered  in  the  [341]  year  1855  ;  the 
articles  were  hied  in  August.  1855  :  and  the  service  of  a  copy  of  them  on  the  Re* 
spondent  took  place  also  m  August,  1855:  but  not  until  April.  1856,  or  later,  was 
there  any  citation  of  him,  or  any  requisition  for  him,  to  appear  before  any  Judge, 
or  to  appear  anywhere.  The  Appellant's  Counsel,  however,  have  contended,  thai 
the  Respondent  was  deprived,  in  a  "  suit  or  proceeding"  which  they  say  was  com- 
menced by  the  Commission,  or  by  what  took  place  between  the  Commission  and 
report,  or  by  the  report  or  its  registration,  or  by  the  riling  of  the  articles  in 
August,  1855,  or  by  the  service  in  that  month  of  a  copy  of  those  articles  on  the 
Respondent.  Their  Lordships,  however,  are  of  opinion  with  Sir  John  Dodson. 
that  this  proposition  is  untenable.  The  report  was  not,  the  inquisition,  or  in- 
vestigation under  the  Commission,  was  not,  nor  was  the  Commission,  nor  was  the 
Appellant's  application  to  the  Archbishop  for  a  Commission,  a  suit,  or  the  commence- 
ment, or  any  part,  of  a  suit.  The  Commission  and  the  inquisition  or  investigation 
under  it,  were  merely  steps  for  obtaining  the  opinion,  and  the  report  was  merely 
the  opinion  so  obtained,  of  five  clerical  gentlemen,  in  the  selection  of  not  one  of 
whom  had  the  proposed  Reus  a  voice,  whether  there  was  prima  facie  ground  for 
instituting  a  suit.  Neither  the  report  made,  nor  any  report  capable  of  being  made 
under  the  Commission;  no  registration  of  the  report,  or  of  any  report;  no  ap- 
proval of  it,  amounted,  or  could  have  amounted,  to  an  adjudication  of  heresy  or 
error  of  any  kind  against  the  Respondent.  He  could  not  lawfully,  before  the  year 
1856,  have  been  deprived,  punished,  or  censured  without  his  consent,  nor  in,  nor 
after  the  year  1856,  was  it,  independently  of  what  took  place  in  April,  1856,  or 
the  following  [342]  month,  possible,  without  his  consent,  to  deprive,  punish,  or 
censure  him. 

Then,  as  to  the  filing  of  the  articles  in  August,  1855,  and  the  service  in  the 
same  month  of  a  copy  of  them  on  the  Respondent,  each  of  these  steps  he  was  en- 
titled to  disregard  until  served  with  a  citation  or  requisition  under  the  9th  section 
of  the  Act,  in  the  manner  directed  by  the  10th  section  ;  as  long  as  there  was  no  such 
service  of  a  citation  or  requisition,  the  articles  (though  preventing  Letters  of 
request)  were,  in  truth,  as  against  him,  a  nullity.  The  articles — not  intituled  in 
any  Court,  not  headed,  ended,  or  described,  as  belonging  to  or  connected  with  any 
Court,  purported  to  proceed  from  the  Archbishop,  as  ''  Primate  of  all  England,  and 
Metropolitan.''  They  did  not  cite,  command,  require,  or  invite  the  Respondent's 
attendance  or  appearance  in  any  Court,  or  at  any  place  or  time,  nor  had  any  date 
of  place  or  time;  nor  in  fact  until  some  time  after  March,  1856,  was  there  any  cita- 
tion or  requisition  such  as  directed  by  the  9th  section,  or  such  as  to  require  or  make 
necessary  any  appearance  or  attention  upon  the  part  of  the  Archdeacon,  or  to 
render  any  such  step  material  for  his  protection  or  to  his  interest. 

And  their  Lordships,  though  in  the  present  instance  differing  to  some  extent 
from  the  very  able  Judge  who  advised  the  Archbishop  on  the  occasion  of  the  Bath 
sentence,  agree  in  the  opinion  then  declared  by  that  eminent  lawyer,  that  the  word 
"  suit,"  used  in  the  20th  section,  "  means  a  suit  in  the  A  relies  Court,  or  any  other 
Court  of  that  description."  Dr.  Lushington  added  the  words  "  properly  answering 
to  the  terms  in  which  it  is  expressed ;  "  but  he  did  not,  we  believe,  by  those  words 
intend  to  change  the  sense  [343]  of  what  immediately  preceded  them.  And.  if 
we  do  not  think  with  him  that  (to  borrow  again  his  language  on  the  same  occasion  | 
"  in  a  suit  in  the  Court  of  Arches,  the  issuing  of  the  citation  is  the  commencement 
of  the  suit,''  we  think  that  the  service  of  the  citation  is  so. — [His  Lordship  here 
referred  to  the  judgment  of  the  Right  Hon.  Dr.  Lushington,  at  Bath,  which  was 
included  in  the  transcript  of  the  proceedings.] — The  expression,  however.  "  think 
with  him,"  that  I  have  used,  may  be  not  exactly  accurate  :  for  considering  the  cases 
of  Ray  v.  Shenvood  (1  Curteis,  173),  and  Sherwood  v.  Ray  (1  Moore's  I'.C.  Cases, 
353),  and  the  admitted  course  of  the  Ecclesiastical  Courts  at  Doctors'  Commons, 
their  Lordships  deem  it  likely,  that  in  the  passage  just  read,  from  the  judicial 
opinion  delivered  at  Bath,  "  service"  was  said  or  meant  in  the  place  of  "  issuing" 
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where  the  latter  word  occurs.  The  circumstance  that,  by  the  13th  section  of  the 
Act,  Letters  of  Request  are  prevented  from  issuing  after  articles  filed,  as  mentioned 
in  the  7th  section,  does  not  appear  to  us  to  make  the  articles,  or  the  filing  of  them, 
or  the  service  of  a  copy  of  them,  the  commencement  of  a  suit.  They  may,  by  the 
subsequent  service  of  a  valid  citation,  or  requisition,  be  drawn  down,  in  effect,  to 
the  date  of  that  service,  but  cannot,  as  we  conceive,  bring  up  that  service  to  an 
earlier  date. 

The  rule,  or  maxim,  "  Semper  vn  dubiis  benigniora  praeferenda,"  is,  we  believe, 
as  true  in  the  law  of  England  as  it  was  in  the  Roman  law,  and  the  Statute  before  us 
is  at  once  a  law  of  criminal  procedure  as  to  the  offences  to  which  it  relates,  and  a 
Statute  of  Limitations  as  to  penal  prosecutions.  With  reference  to  that  character, 
the  presumption  or  inclination,  [344]  where  presumption  or  inclination  can  find 
place,  ought  to  be,  as  their  Lordships  conceive,  not  against,  but  in  favour  of,  the 
pei*son  charged  with  an  offence,  and  sued  penally  under  it. 

And  their  Lordships  are  of  opinion,  that  they  construe  the  20th  section  con- 
sistently with  the  rules  and  idiom  of  the  English  language,  and  "  omni  consider ata 
scriptural  agreeably  to  the  spirit  and  general  intention  of  this  Act  of  Parliament, 
by  holding,  as  they  do,  with  the  learned  Dean  of  the  Arches,  that  a  suit  was  not 
instituted  by  the  application  for  the  Commission,  or  by  the  Commission,  report, 
and  articles,  or  by  any  one  or  more  of  them,  or  by  the  service  of  the  articles  on  the 
Respondent ;  that 'the  suit  consequently,  in  which  the  Bath  judgment  was  pronounced, 
was  not  commenced,  was  not  a  "proceeding"  begun,  before  April,  1856;  that  the 
Respondent  not  having  been  proved  to  have  committed  any  offence  after  the  year 
1853,  there  was  accordingly  no  suit  commenced  within  the  time  prescribed  by  the 
20th  section ;  that  the  Commission  and  report  fall  to  the  ground,  therefore,  and 
become  wholly  worthless ;  that  every  proceeding,  if  any,  as  existed  before  June,  1856, 
having  thus,  before  June,  1856,  failed,  "and  become  extinct,  no  such  proceeding- 
was  capable  of  supporting  or  assisting  anything  done  in  or  after  June,  1856;  and 
that  as  the  necessary  result  of  such  a  state  of  things,  the  proceedings  against  him 
subsequent  to  the  year  1856,  were  altogether  groundless  and  bad. 

We  are  not  unaware  of  the  inconvenience  possible  to  arise  from  unavoidable 
delay  between  the  issuing  of  a  Commission  and  the  making  of  a  report  under  it, 
according  to  our  reading  of  the  Act;  but  neither  can  we  avoid  seeing  the  mischief, 
equal  or  greater,  as  we  [345]  think,  likely  to  arise,  from  holding  that  a  penal  suit 
may  be  instituted  against  a  clergyman,  founded  on  a  report  made  twenty  years 
before  it.  The  Court  of  Queen's  Bench  possibly  has,  and  possibly  would  exercise, 
the  power  of  interfering,  at  the  instance  of  an  accused  clergyman,  in  a  case  of  long 
inaction,  after  the  end  of  the  fourteen  days  mentioned  in  the  8th  section.  That, 
however,  is  a  point  on  which  their  Lordships  think  that  they  may  well,  and  ought 
to,  abstain  from  intimating  any  opinion.  It  may  be  added,  with  reference  to  the 
Letters  of  Request  mentioned  in  the  13th  section,  that  if  they  can  be  issued  without 
a  Commission,  but  not  after  the  two  years,  or  if  the  suit  in  the  Court  of  appeal  of 
the  Province  under  the  Letters  of  Request  must  be  commenced  within  the  two  years, 
it  is  difficult  (if  not  impossible)  to  conceive  that  it  was  intended  that  a  private 
prosecutor  or  promoter,  or  even  the  Bishop  of  the  Diocese,  should  be  allowed  an 
unlimited  time  for  commencing  a  suit  after  a  Commission  and  report.  Construing 
the  language  of  the  Statute,  as  I  have  said,  we  feel  somewhat  less  diffidence  in 
differing  from  so  high  an  authority  as  the  learned  Judge  of  the  Consistory  Court 
of  London,  than  we  otherwise  should  do,  by  reason  of  the  early  paragraphs  (especially 
the  second  paragraph)  of  the  opinion  delivered  at  Bath  by  him,  in  favour  of  holding 
the  Appellant  not  barred  of  his  prosecution,  by  lapse  of  time. 

It  seems  to  be  a  just  inference  that  the  learned  Judge  was  precluded  from  taking 
time  for  deliberation  ;  nor  is  this  all  that  tends  to  diminish  our  self-distrust.  There 
is  the  weighty  judgment  now  lief  ore  us  of  that  experienced  and  well-informed 
ecclesiastical  lawyer,  the  present  Dean  of  the  Arches,  and  there  are  [346]  previous 
judicial  opinions  entitled  to  much  consideration  and  respect,  with  which  that 
judgment  agreed:  We  may  instance  the  cases  of  The  Bishop  of  Lincoln  v.  Bay  (4 
Notes  of  Cases,  200),  and  Brookes  v.  CresswelJ  (1  Roberts.  Ecc.  Rep.  606),  and  that 

of  The  Bishop  of  Hereford  v.  T n  (2  Roberts.  Ecc.  Rep.,  595,  where  probably  by 

the  way,  at  p.  605,  the  word  "  issuing  "  should  be  "  serving  "),  respectively,  before 
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Sir  Herbert  Jenner  Fust  and  Sir  John  Dodson  himself,  to  which,  perhaps,  may  be 
added  Monckton's  case  (3  Notes  of  Cases,  Suppl.  p.  lv.)  before  Dr.  Lushington. 

For  the  reasons  that  have  been  now  stated,  it  is  their  Lordships'  intention  to 
report  to  Her  Majesty  that,  in  their  judgment,  the  present  appeal  should  be  dis- 
missed, but  without  costs.  Of  course  it  is  understood  that  upon  the  question  of 
heterodoxy,  the  question  whether  the  Respondent  has  at  any  time  uttered  heretical 
doctrine  or  committed  any  ecclesiastical  offence,  their  Lordships  have  intimated 
no  opinion. 

[Mens  Dig.  tit.  ECCLESIASTICAL  LAW:  XXVIII.  Practice  and  Procedure;  1. 
Generally.  S.C.  6  W.R.  342.  See  Flamank  v.  Simpson,,  1866,  L.R.  1  Ad.  and 
E.  281  ;  Sheppard  v.  Bennett,  1869,  39  L.J.  Ec.  7;  Reg.  v.  Oxford  (Bishop  of), 
1879  ;  1  Q.B.D.  549  ;  Julius  v.  Oxford  (Bishop  of),  1880,  5  A.C.  217.] 


[347]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  VAX 

DIEMAN'S  LAND. 

MICHAEL  FENTON  and  JAMES  FRASER,—  Appellants ;  JOHN  STEPHEN 
HAMPTON,— Respondent  *  [Feb.  3  and  4,  1858]. 

The  "  Lex  et  consuetude  Parliamenti"  applies  exclusively  to  the  House  of  Lords 
and  House  of  Commons,  in  England,  and  is  not  conferred  upon  a  Supreme 
Legislative  Assembly  of  a  Colony,  or  Settlement,  by  the  introduction  of  the 
Common  Law  of  England  into  the  Colony  [11  Moo.  P.C.  397]. 

No  distinction  in  this  respect  exists  between  Colonial  Legislative  Councils,  and 
Assemblies  whose  power  is  derived  by  grant  from  the  Crown,  or  created 
under  the  authority  of  an  Act  of  the  Imperial  Parliament  [11  Moo.  P.C. 
397]. 

Keilley  v.  Carson  (4  Moore's  P.C.  Cases,  63)  reviewed  and  upheld  [11  Moo.  P.C. 
395.  396]. 

This  was  an  action  of  trespass  brought  in  the  Supreme  Court  of  Van  Dieman's 
Land  by  the  Respondent,  the  Comptroller-General  of  convicts  in  that  Island, 
against  the  Appellants,  Fenton,  the  Speaker,  and  Fraser,  the  Serjeant-at-Arms. 
of  the  Legislative  Council  of  Van  Dieman's  Land.  The  declaration  complained 
that  the  Appellants  unlawfully  assaulted,  seized,  and  imprisoned  the  Respondent. 
The  Appellants  served  in  their  defences,  but  respectively  pleaded  special  pleas  of 
justification,  setting  forth,  in  substance,  the  following  material  facts;  that  before 
and  during  the  alleged  wrongs,  a  Session  of  the  Legislative  Council  of  the  Island  of 
Van  Dieman's  Land  was  being  holden  at  Hobart  Town,  in  that  Island.  That  the 
Appellant,  Fenton,  was  a  member  and  the  Speaker  of  that  Council. 
That  the  Appellant,  Fraser,  was  the  Serjeant-at-Arms  attending  [348]  the 
Council.  That  on  the  14th  of  August,  1855,  it  was  resolved  by  the 
Council,  that  a  Select  Committee  of  certain  of  its  members  should,  in  ac- 
cordance with  the  standing  Ruies  and  Orders  of  the  Council,  be  appointed  to  inquire 
into  and  ascertain  the  truth  of  certain  alleged  abuses  in  the  Convict  Department, 
the  same  being  matters  within  the  province  of  the  Council  to  inquire  into  and 
ascertain  by  means  of  such  Select  Committee.  That  on  that  day  the  Select  Com- 
mittee was  duly  appointed  in  pursuance  of  the  resolution.  That  before  the 
wrongs,  in  the  declaration  alleged,  it  was  resolved  by  the  Council,  that  the  Select 
Committee  should  have  leave  to  send  for  persons  in  reference  to  the  inquiry.  That 
Thomas  George  Gregson,  a  member  of  the  Council,  was  duly  appointed  and  elected 
Chairman  of  the  Select  Committee.  That  the  Respondent  was  a  material  and 
necessary  witness  in  the  inquiries,  and  that  he  had  notice  of  all  the  premises. 
That  the  Chairman  duly  summoned  the  Respondent  personally  to  appear  before  the 

*  Present :  The  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon. 
T.  Pemberton  Leigh,  the  Lord  Chief  Baron  of  the  Exchequer  (The  Right  Hon.  Sir 
Frederick  Pollock),  and  the  Right  Hon.  The  Lord  Justice  Turner. 
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Select  Committee,  at  a  certain  place  and  time,  to  be  examined  as  a  witness  on 
the  subject  of  the  inquiry.  That  the  summons  was  duly  served.  That  the  Respon- 
dent wilfully  and  without  reasonable  excuse  wholly  refused  and  neglected  to  appear. 
Thar,  in  consequence,  the  Select  Committee  was  obstructed  in  the  inquiries  and 
the  Council  prevented  obtaining  a  report  thereon.  That  during  the  Session,  and 
before  the  wrongs  complained  of,  the  Council  were  informed  of  the  premises,  and 
thereupon  resolved,  that  the  Respondent  be  desired  to  attend  at  the  bar  of  the 
Council's  House,  at  Hobart  Town,  on  a  day  and  hour  named.  That  in  pursuance 
thereof,  the  attendance  of  the  Respondent  was  in  due  form  required  accordingly. 
[349]  That  the  Respondent  was  duly  served  with,  and  had  notice  of,  the  summons, 
but  did  not  nor  would  obey  the  summons,  and  did  not  nor  would  appear  as  required, 
or  at  any  other  time,  but  wilfully  and  contemptuously,  and  without  reasonable 
excuse,  wholly  neglected  and  refused  to  do  so,  and  disregarded  the  Order.  That, 
thereupon,  the  Council,  before  the  wrongs  complained  of,  resolved  that  the  Re- 
spondent, having  failed  to  appear  at  the  bar  of  the  Council's  House,  in  obedience 
to  the  Council's  resolution  in  that  behalf,  and  the  Speaker's  summons,  was  guilty 
of  contempt,  and  that,  thereupon,  the  Speaker  issued  his  warrant  for  the  appre- 
hension of  the  Respondent,  to  be  held  in  the  custody  of  the  Serjeant-at-Arms  during 
the  pleasure  of  the  Council.  That,  in  pursuance  of  such  last-mentioned  Resolution 
and  Order,  and  for  the  execution  thereof,  and  before  the  alleged  wrongs,  the  Appel- 
lant, Fenton,  so  being  and  as  such  Speaker,  did  make  and  issue  his  warrant,  under 
his  hand  and  name,  directed  to  the  Appellant,  Fraser,  the  Serjeant-at-Arms  attend- 
ing the  Council,  and  in  and  by  which  warrant  recited  that  the  Legislative  Council 
of  the  Island  of  Van  Dieman's  Land  did,  on  the  11th  of  September,  then  instant, 
resolve  that  the  Respondent  was  on  that  day  guilty  of  a  contempt  of  the  Legislative 
Council,  and  that  he  be  committed  to  the  custody  of  the  Serjeant-at-Arms,  to  whom 
the  warrant  was  directed;  and  Fraser  was  directed  to  take  into  his  custody  the 
body  of  the  Respondent,  and  him  safely  keep  during  the  pleasure  of  the  Legislative 
Council.  That  this  warrant  was  delivered  to  Fraser,  and  by  him  duly  executed. 
That  the  Respondent  remained  in  his  custody,  as  such  Serjeant-at-Arms,  under  the 
warrant,  until  the  Council  was  prorogued  by  the  Go-[350]-vernor  of  the  Island ; 
whereupon  the  Respondent  was  liberated.  That  such  arrest  and  imprisonment 
were  the  alleged  wrongs  complained  of  in  the  declaration,  and  that  at  the  times, 
and  during  all  the  time  in  the  pleas  mentioned,  the  Legislative  Council  was  sitting 
at  Hobart  Town,  in  the  Island  of  Van  Dieman's  Land.  To  these  Pleas  of  justification, 
the  Respondent  demurred  on  the  following  grounds :  that  the  Legislaitve  Council 
had  no  power  by  law  to  adjudicate  upon,  as  a  contempt,  any  act  done  not  in  the 
presence  of  the  Council,  in  Council  assembled,  by  any  person  not  being  a  member 
or  officer  of  the  Council,  and  to  punish  for  the  same  by  imprisonment;  that  the 
Appellant,  Fenton,  was  not  by  law  justified,  under  the  circumstances  set  forth  in 
the  pleas,  in  issuing  the  warrant  therein  mentioned  for  the  apprehension  and 
detention  of  the  Respondent  during  the  pleasure  of  the  Council,  nor  was  the  Appel- 
lant, Fraser,  by  law,  justified  in  apprehending  the  Respondent  under  the  warrant, 
and  that  such  warrant  was  bad  upon  the  face  of  it,  as  it  did  not  set  forth  facts  or 
circumstances,  authorizing  the  apprehension  and  detention  thereby  commanded. 

After  argument,  the  Supreme  Court,  on  the  27th  of  November,  1855,  gave  judg- 
ment on  the  demurrers  for  the  Respondent,  holding  that  the  pleas  of  justification 
were  not  sufficient  in  law.  The  judgment  (a)  of  the  Chief  Justice  (The  Hon.  Valentine 
Fleming,  Esq.),  after  stating  the  pleadings,  proceeded  as  follows: — "Upon  these 
pleadings,  two  questions  arise:  First.  Whether  the  Defendants  were  justified  in 
doing  the  [351]  acts  complained  of  by  virtue  of  the  authority  relied  upon  in  the 
pleas,  and,  therefore,  by  consequence,  whether  that  authority  is  sufficient  in  point 
of  law;  or  putting  the  same  proposition  in  more  precise  concordance  with  the  fact 
set  forth,  whether  the  Legislative  Council  of  this  Colony  can  commit  for  contempt 
a  person  who  has  disobeyed  their  Order  to  appear  at  their  Bar,  such  Order  having 

(a)  From  the  importance  of  this  question,  affecting  the  constitution  and  powers 
of  Legislative  Assemblies  in  the  Colonies  generally,  it  has  been  deemed  expedient  to 
set  out  these  judgments  at  length.  [See  Pointed  Cases  in  Privy  Council  Appeals, 
Colonial,  N.S.W.,  1847-1859.]. 
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been  issued  in  consequence  of  the  refusal  of  Buch  person  to  attend  and  give  evidi 
before  a  Select  Committee  appointed  in  accordance  with  the  Standing  Rules  and 
Orders  of  the  House.  Secondly.  Assuming  the  existence  and  sufficiency  of  i.h< 
authority  in  point  of  law,  whether  it  lias  been  rightly  exercised;  in  other  words, 
whether  the  Speaker's  warrant,  as  set  forth  in  the  pleadings,  is  valid,  and  justifies 
all  that  is  alleged  to  have  been  done  by  virtue  of  its  authority.  Before  proceeding 
to  the  consideration  of  these  questions,  I  am  desirous  to  convey  how  much  I  feel 
indebted  for  the  full,  careful  and  able  manner  in  which  the  case  ai    u  d  on  both 

sides.     We  cannot   but  have  derived  material  assistance   from   such   an   elaborate 
exposition  and  analysis  of  the  principles  and  authorities  bearing  upon  the  subject. 
The  Defendant's  case  was  presented  under  a   fourfold   aspect.     First,  the  relation 
existing    between    the    Legislative    Council    and    this    Court;    secondly,    the    powers 
inherent  in  the  Council,  as  part  of  the  Legislature,  and  whether  such  powers  are 
derived  from  grant   or  necessity;  thirdly,  the  authorities  bearing  on  the  question, 
in  the  English,  Colonial  and  other  Courts:  and  lastly,  subordinate  points  arising 
from  the  form  of  proceeding  adopted  by  the  Council  in  this  instance.      On  the  | 
of  the  Plaintiff,  everything  that  was  brought  forward   under  these  various  heads 
was  [352]  examined,  contested,  and  denied.     The  Magna  Charta  was  prominently 
relied  upon,  and  it  was  insisted  that  the  sacred  right  of  personal  freedom,  secured 
by  that  great  Charter  of  our  liberties,  could  not  be  taken  away,  except  by  the  exp] 
enactment  of   an   authority  of   as  high  a   nature:   that   the  Legislative  Council  of 
this  Colony  is  a  statutory  body,  having  no  judicial   functions,  and  possessing  only 
those  powers  which  are  conferred  by  the  Act  which  gave  it  birth  :  that  the  abuses  to 
which  the  power  asserted  in  this  instance  would  open  the  door,  present  the  mosl 
cogent  reasons  why  such  a  power  should  not  be  inferred;  that  the  same  princi] 
which  would  establish  its  existence  in  this  Council,  would  give  it  to  other  bodies 
derived  from  the  same  source,  and  having  analogous  functions  to  perform,  but  in 
which  the  law  has  clearly  settled  it  does  not  reside;  that  its  assumed  necessity 
the  purposes  of  either  legislation  or  inquiry  will  be  found  to  resolve  itself  into  m 
expediency  or  desirableness;  that  even  admitting  such  a  necessity,  that  alone  would 
be  insufficient  to  sustain  the  exercise  of  such  a  power;  and  finally,  that  the  q 
is  concluded  by  express  authority.      Such  being  an  epitome  of  the  different  aspects 
under  which  the  arguments  were  advanced  on  both  sides,  I  shall,  before  proceeding 
to  discuss  the  two  propositions  which  I  have  laid  down,  and  upon  which  my  judg- 
ment will  be  founded,  endeavour  to  clear  away  some  hypotheses  put  forward,  winch 
ought     not,      in     my     opinion,     to     influence     that      judgment.        It      is      argued 
that     the     House     of     Commons,     as     a     branch     of     the     Imperial     Parliament 
to    which    belongs    the    power    of     enacting     laws,     is     superior    to    the    Courts 
of  Common  law,  whose  duty  it  is  not  to  make  or  alter,  but  to  interpret  those  laws, 
and  that  it  is  also  superior  in  that  [353]  it  possesses  a  general  inquisitorial  authority, 
extending  even  to  those  Courts  themselves.      By  parity  of  reasoning,  it  is  contended, 
that  the  Legislative  Council  here,  having  functions  analogous  in  these  respects  to 
the  House  of  Commons,   is  superior  to  this  Court  ;  thence   it  is  inferred  that    the 
Legislative  Council  bears  the  same  relation  to  the  Supreme  Court,  that  the  House  of 
Commons   does  to   the   Superior   Courts   in    England;   and 'from   these   premises    is 
deduced  the  conclusion,  that  this  Court  should  attribute  to  the  Council  the  same 
powers  which  spring  from  that  relation,  and  construe  its  acts  by  the  same  intend- 
ment as  the  Superior  Courts  do  at  home,  in  the  case  of  the  House  of  Commons.     If 
this  argument  were  to  be  tested  only  by  abstract  reasoning,  or  mere  moral  views,  it 
would  be  difficult  to  escape  its  force:  the  House  of  Commons  and  the  Council  '< 
are  both  Legislative  bodies  ;  both,  let   it  be  conceded,  for  the  present  purpose,   in- 
quisitorial bodies;  both  ought  to  have  full  powers  for  the  effectual  exercise  of  the 
functions   and   duties  for  which   they  were  constituted.     But.   taking  all   this   for 
granted,  here  the  parallel  will  be  found  to  stop,  because  if  you  seek  to  go  one  step 
farther,  a  new  element  is  introduced;  for  when  a  case  arises  in  which  the  practical 
enforcement  of  these  powers  clashes  with  the  personal  liberty  of  the  subject  secured 
by  law,  it  becomes  at  once  essential  that  such    an  exercise  of  authority  should  he 
capable  of  being  referred  to  and  justified  by  some  other  known  and  recognized  law. 
This,  in  the  case  of  the  House  of  Commons,  is  the  '  Lex  et  consuetudo  Parliamenti' 
and  whether  that  Assembly  be  taken  to  administer  that  law  by  virtue  of  its  being, 
as  part  of  the  High  Court  of  Parliament,  itself  a  Court  of  Judicature,  or  by  [354] 
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virtue  of  ancient  usage,  may  be  regarded,  at  this  stage,  as  immaterial,  because  the 
Council  can  rest  upon  neither  of  these  grounds;  it  is  not  a  Court,  it  has  no  ancient 
usage,  and  if  the  power  which  it  claims  in  this  instance  is  to  be  sustained  at  all, 
resort  must  be  had  to  some  other  foundation  than  that  which  warrants  the  exercise 
of  a  like  power  by  the  House  of  Commons.  Hence  the  analogy  and  relation  relied 
upon  in  the  early  part  of  the  Defendants'  argument,  fail  precisely  at  that  point 
where  the  real  question  involved  in  the  present  case  begins,  and  all  the  dicta  and 
reasoning  of  the  enlightened  Judges  which  was  brought  to  bear  upon  this  part  of 
the  subject  fall  to  the  ground,  inasmuch  as  with  the  failure  of  the  analogy  they  cease 
to  be  applicable.  I  am  not  here  unmindful  that  it  was  urged  under  this  branch 
of  the  discussion  that  necessity  was  the  basis  on  which  the  authorities  mainly  rely 
in  attributing  these  powers  to  the  House  of  Commons;  I  cannot  assent  to  this. 
The  true  deduction  from  all  the  cases  appears  to  be,  that  necessity  may  be  taken  as 
the  original  foundation  of  the  powers,  but  not  that  it  alone  constitutes  them  ;  necessity 
is  an  essential  element  to  their  existence,  but  it  is  usage  that  gives  them  the  sanction 
of  the  law.  The  second  head  of  Defendants'  argument  will  be  found  to  contain  the 
true  principle  on  which  this  case  must  turn,  and,  as  I  shall  have  to  consider  it  at 
large  hereafter,  I,  now,  only  have  to  remark  that  the  proposition  '  whether  the 
powers  of  the  Council  be  derived  from  grant  or  necessity '  is  hardly  accurately 
enunciated.  There  can  be  no  such  alternative  distinction ;  the  grant  is  the  founda- 
tion for  the  whole,  and  the  power  claimed  on  the  footing  of  necessity,  if  it  exists  in 
law,  passes  by  the  grant  as  much  as  if  it  [355]  were  conveyed  by  it  in  express  terms. 
Pomfret  v.  Ricroft  (1  Saund.  323).  Under  the  third  head  I  feel  compelled  to  reject 
the  authority  of  the  American  Commentator  (Story,  '  On  the  American  Constitution,' 
vol.  ii.  p.  305),  and  of  the  American  and  Canadian  Courts,  however  high  it  may  be, 
or  however  apposite  the  reasoning.  Not  only  is  it  not  binding  upon  me,  but  were 
I  to  give  effect  to  such  authority,  I  must,  I  conceive,  disregard  the  law  as  now  settled, 
and  by  which  it  is  my  duty  to  be  bound.  The  cases  of  Beaumont  v.  Barrett  (1 
Moore's  P.C.  Cases,  59),  and  Keilley  v.  Carson  (4  Moore's  P.C.  Cases,  63),  I  shall 
carefully  criticise,  and  on  the  last  head  of  the  Defendants'  argument,  involving  the 
validity  of  the  warrant,  I  shall  also  deliver  my  full  opinion.  A  distinction  was  sought 
to  be  taken  between  privileges  and  powers.  These,  although  not  convertible  terms. 
have  doubtless,  both  by  Judges  and  Commentators,  been  used  promiscuously. 
Privilege,  I  apprehend,  in  its  strict  sense  and  when  not  improperly  confounded 
with  power,  implies  protection.  In  the  present  instance  I  should  rather  call  what 
is  claimed  a  power,  but  I  regard  it  as  of  no  solid  importance,  the  material  matter 
being;  does  the  Council  possess  it,  and  from  what  source  is  it  derived?  Reliance 
was  also  placed  on  the  24th  section  of  the  9th  Geo.  IV.,  c.  83,  the  effect  of  which  it  was 
urged  was  to  introduce  the  '  Lex  Parliament i  '  whenever  the  occasion  should  arise  in 
which  that  law  would  become  applicable :  and  that  such  occasion  did  arise  when  the 
present  Legislative  Council  was  established.  That  Act  appears  to  me  both 
declaratory  and  enacting :  declaratory  in  so  far  as  it  relates  to  laws,  both  Common 
and  Statute,  which  would,  by  force  of  the  settled  legal  rule,  be  ap-[356]-plicable 
without  its  aid ;  enacting  in  so  far  as  it  introduced  laws  passed  subsequently  to  the 
settlement  of  this  Colony,  and  which  would  not  have  been  in  force  but  for  its 
provisions.  This  construction  satisfies  the  enacting  portion,  which,  moreover,  it 
is  to  be  observed,  refers  not  to  the  Legislature,  but  to  the  Courts  of  Justice,  and  if  the 
law  of  Parliament,  a  law  peculiar  to  the  two  branches  of  the  British  Legislature, 
and  wholly  inapplicable  to  the  Council  established  under  that  Act,  did  not  attach 
to  this  Island  as  a  settled  Colony,  the  declaratory  portion  would  be  of  no  avail. 
But,  I  am  of  opinion,  that  it  did  not  so  attach,  and  for  this  purpose  at  least  the  case 
of  Keilley  v.  Carson  must  be  taken  as  conclusive.  Newfoundland  was  a  settled 
Colony,  and  if  the  '  Lex  Parliamenti'  had  been  introduced  there,  as  claimed  in  tin's 
instance,  and  the  establishment  there  of  a  pure  representative  Assembly  had  called 
it  into  play,  there  would  have  been  an  end  of  that  case — nothing  to  discuss,  nothing 
to  contest.  But  the  whole  purview  of  that  case  impliedly,  and  the  judgment  ex- 
pressly, negative  such  a  position.  Having  so  far  disposed  of  the  different  points  to 
which  I  have  adverted,  I  pass  to  the  first  proposition  with  which  I  set  out.  Were 
the  Defendants  justified  in  doing  the  acts  complained  of,  by  virtue  of  the  authority 
relied  upon  in  the  pleas,  and  is  that  authority  sufficient   in  point  of  law?     This 

730 


PENTON   V.   HAMPTON  [1858]  XI  MOORE,  357 

question  obviously  involves,  as  matter  of  preliminary  consideration,  when  and  how 
the  present  Legislative  Council  of  this  Colony  was  constituted,  what  is  the  legal 
operation  of  its  powers  and  attributes?  The  Council  was  established  by  an  Act  of 
Parliament,  the  13th  and  14th  Vict.,  c.  59,  which  incorporates  by  reference,  various 
enactments  of  the  pre-existing  Sta-[357]-tutes,  5th  and  6th  Vict.,  c.  76,  and  the 
7th  and  8th  Vict.,  c.  74.  After  repealing  the  provisions  of  the  9th  Geo.  IV.,  c.  83, 
so  far  as  they  related  to  the  constitution,  appointment  and  powers  of  the  then 
Legislature,  it  proceeds  to  erect  a  new  Legislative  body,  consisting  of  members, 
in  part  elected  by  the  inhabitants,  and  in  part  appointed  by  the  Crown.  The 
Council  so  constituted  has,  in  conjunction  with  the  Governor,  the  power  to  make 
laws  for  the  peace,  welfare  and  good  government  of  the  Colony.  But  this  power  is 
subject  to  many  important  restrictions  and  limitations,  the  principal  of  which  are, 
that  no  laws  passed  by  the  Council  shall  be  repugnant  to  the  law  of  England  ;  shall 
interfere  with  the  Crown  lands  or  the  revenue  arising  therefrom  :  nor  shall  it  be 
competent  to  the  Council  to  appropriate  any  money  subject  to  its  control  to  any 
branch  of  the  public  service,  except  on  the  prior  recommendation  of  the  Governor  to 
make  provision  for  that  specific  service.  Again.  Bills  embracing  particular  subjects 
of  legislation  are  expressly  required  to  be  reserved  for  the  signification  of  the 
Queen's  pleasure,  and  their  operation  suspended  until  that  pleasure  has  been  made 
known.  The  Governor's  assent  or  dissent  is  liable  to  be  controlled  by  instructions 
from  the  Queen,  to  which  he  is  bound  to  conform,  and  even  measures  which  have 
passed  the  Council  and  received  that  assent  are  liable  to  be  disallowed  by  Her 
Majesty.  It  is  to  be  observed  that  amongst  the  provisions  contained  in  the  in- 
corporated Act  (5th  and  6th  Vict.,  c.  76)  is  one  which  authorizes  the  Council  to 
prepare  and  adopt  such  standing  Rules  and  Orders  as  shall  appear  to  be  besl 
adapted  for  '  the  orderly  conduct  of  the  business  of  the  Council  :'  and  upon  such 
Rules  and  Orders  being  laid  before  and  [358]  approved  by  the  Governor,  they 
become  binding,  subject  to  disallowance  by  the  Queen.  Under  this  provision  certain 
Rules  and  Orders  have  been  prepared  and  approved  and  are  in  force,  and  some 
argument  on  both  sides  was  founded  upon  them.  It  is  sufficient  for  me  to  say  that 
I  have  looked  into  them,  and  formed  a  clear  opinion,  that  it  was  neither  the  intention 
of  the  Act  to  convey,  nor  has  it  conveyed,  authority  to  the  Council  by  any  standing 
Rules  or  Orders  to  confer  upon  itself  the  power  asserted  on  this  record  ;  but  even 
admitting  the  converse,  I  am  equally  of  opinion,  that  the  Rules  and  Orders  which 
are  in  force  rather  negative  than  support  the  view  that  such  a  power  was  either 
contemplated  or  brought  into  being.  Both  the  authority  of  the  Act,  and  its  exei 
in  this  respect,  extend  no  farther  than  providing  for  and  regulating  the  mode  of 
conducting  business  and  forms  of  procedure,  so  as  to  secure  method  and  good  order 
within  the  House.  From  the  foregoing  statement  of  the  origin  of  the  Legislative 
Council,  and  of  the  powers  conferred  upon  it,  and  I  have  adverted  to  as  much,  as 
appears  to  me,  to  be  material  to  the  question  before  us,  it  is  manifest,  that  it  is  a 
mixed  and  indeed  anomalous  body,  deriving  existence  solely  from  statutory  authority, 
clothed  thereby  with  certain  delegated  and  defined  powers  and  functions,  subject 
thereby  in  the  exercise  of  those  powers  and  functions  to  restrictions  and  limitations 
subordinate  to  Parliament,  and  in  important  particulars  to  the  control  and  direction 
of  the  Queen.  In  order,  therefore,  to  test  the  legality  of  any  act  done  by  or  under 
the  Order  of  the  Council,  it  is  indispensable  that  we  should  refer  to  the  Statute 
from  which  it  derives  both  its  being  and  its  powers;  and  the  question  which  lias  to 
be  determined  in  this,  [359]  as  in  all  similar  cases,  must  be: — is  the  authority, 
the  exercise  of  which  is  complained  of,  within  the  scope  of  that  Statute  according 
to  the  legitimate  rules  of  interpretation?  in  other  words,  has  it  been  expressly 
communicated  to  the  Council  by  any  of  its  provisions,  or  what  may  be  taken  as 
equivalent  by  necessary  implication  arising  therefrom?  If  it  has.  then  the  act 
done  (I  speak  not  here  of  the  mode  adopted  in  carrying  it  out)  is  justified  by  the 
authority  of  the  Statute;  if  it  have  not,  then  it  is  an  excess  of  jurisdiction,  and 

illegal.     That  the   power  which  has  been   resorted  to  on   the   present    occasi i 

imprisoning  the  Plaintiff,  for  the  alleged  contempt  of  which  he  has  been  adjudged 
guilty,  as  disclosed  by  the  pleadings,  is  not  expressly  given  to  the  Council,  musl 
and  indeed  is  admitted  on  all  hands,  and,  consequently,  the  question  I  am  now  to 
decide,  is  reduced  to  the  consideration  of  whether  that  power  is  communicated  by 
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necessary  implication — that  is,  whether  it  passes  as  a  legal  incident  of  the  powers 
which  are  given.  The  argument  on  this  point  was  shaped  pretty  much  as  follows:  — 
'  The  Council  is  empowered  to  pass  laws ;  to  enable  them  to  do  so,  it  is  essential  they 
should  inquire:  such  inquiry  necessarily  demands,  in  some  instances,  information 
from  witnesses  :  such  attendance  must  be  compulsorily  enforced,  to  prevent  the 
power  of  legislation  being  defeated.'  I  here  observe,  that  the  pleadings  in  the 
present  instance,  show  a  case  of  inquiry  only,  and  fail  to  aver  that  such  inquiry 
was  for  the  purposes  of  legislation,  or  even  that  that  end  was  in  contemplation. 
Although  if  such  were  the  object,  this  omission  weakens  the  force  of  the  foregoing 
argument,  I  am  yet  content  to  take  it,  as  it  was  advanced,  and  then  its  validity  must 
depend,  as  my  decision  must  also  depend,  [360]  upon  the  application  of  the  legal 
maxim,  '  Quando  lex  aliquid  concedit  concedere  vtdetur  et  Ulud  svne  quo  res  ipsa 
esse  non  potest.1  It  becomes,  therefore,  all  important  to  consider  the  true  import 
of  this  maxim,  and  the  extent  to  which  it  has  been  applied.  After  the  fullest  re- 
search which  I  have  been  able  to  bestow,  I  take  the  matter  to  stand  thus : — Whenever 
anything  is  authorized,  and  especially  if,  as  matter  of  duty,  required  to  be  done 
by  law,  and  it  is  found  impossible  to  do  that  thing  unless  something  else  not 
authorised  in  express  terms  be  also  done,  then  that  something  else  will  be  supplied 
by  necessary  intendment.  But,  if,  when  the  maxim  comes  to  be  applied  adversely 
to  the  liberties  or  interests  of  others,  it  be  found  that  no  such  impossibility  exists, 
that  the  power  may  be  legally  exercised  without  the  doing  that  something  else, 
or  even  going  a  step  farther,  that  it  is  only  in  some  particular  instances,  as  opposed 
to  its  general  operation,  that  the  law  tails  in  its  intention,  unless  the  enforcing  power 
be  supplied,  then,  in  any  such  case,  the  soundest  rules  of  construction  point  to  the 
exclusion  of  the  maxim,  and  regard  the  absence  of  the  power  which  it  would  supply 
by  implication  as  a  casus  omissus.  Unless  this  be  so,  I  can  neither  understand  the 
cases  cited  in  illustration  of  the  maxim,  nor  the  numerous  instances  where  it  would 
have  removed  all  difficulty,  if  its  controlling  force  had  been  recognized.  The  lead- 
ing authorities  cited  on  this  subject  are  in  12  Coke's  Reports,  131,  Bane  v.  Methuen 
(2  Bingh.  63),  and  examples  in  actions  for  waste  under  the  Statutes,  for  I  shall 
refer  only  to  those  cases  which  are  apposite,  as  involving  the  construction  of  statutory 
powers.  The  first  decides,  that  Justices  of  the  Peace  may  issue  warrants  to  bring- 
before  them  parties  in  order  to  their  '[361]  taking  the  oath  as  prescribed  by  the 
7th  Jac  I.,  c.  6.  although  that  authority  is  not  conferred  in  express  terms.  But 
this  is  a  mandatory  law,  imposing  a  statutory  obligation  and  duty,  for  neglect  of 
which  the  Justices  would  lie  punishable.  It  is  not  the  case  of  enforcing  the  attend- 
ance of  a  witness,  but  analogous  to  that  of  bringing  up  a<  party  amenable  to  the 
law,  and  it  ranges  under  the  principle  of  absolute  necessity,  to  enable,  not  the 
exercise  of  a  desirable  or  beneficial  power,  but  the  discharge  of  a  positive  duty  en- 
joined by  law.  But,  as  though  to  evidence  the  strict  construction  of  even  mandatory 
authority,  where  the  liberty  of  the  subject  is  involved,  it  was  held  that,  in  the  execu- 
tion of  the  Act,  doors  could  not  be  broken,  even  if  necessary  to  insure  compliance 
with  its  provisions.  The  second  case,  which  decides  that  where  a  Statute  gives  a 
Justice  jurisdiction  over  an  offence,  it  impliedly  gives  him  power  to  apprehend 
any  person  charged  with  such  offence,  rests  upon  the  same  principle.  It  is  the  duty 
of  Justices  to  enforce  Acts,  the  execution  of  which  is  referred  to  them,  and  the  dis- 
regard of  such  duty  will  render  them  liable  to  a  mandamus,  I'h-e  Kin;/  v.  Bewn  (6 
Term  Rep.  188):  it  would,  therefore,  be  a  paradox  that  the  law  should  render  the 
performance  of  a  thing  obligatory,  and  yet  deny  the  power  to  do  it.  As  to  the 
illustration  of  this  legal  maxim  derived  from  the  Statutory  actions  of  waste,  the 
first  is  referable  to  necessity,  in  conjunction  with  the  personal  right  of  property, 
for  the  reversioner  cannot  in  any  case  be  sure  of  the  remedy  provided  for  him, 
unless  by  entry  to  ascertain  if  the  waste  have  been  committed.  The  second  has 
little  bearing  upon  the  point  ai  issue,  for  it  simply  establishes,  that  where  an  old 
action  is  given  in  a  new  case  for  the  same  [362]  cause,  it  is  given  in  all  its  entirety, 
and,  consequently,  the  question  was.  whether  the  whole  thing  passed,  and  not  whether 
something  else  passed  as  an  incident.  These  and  all  other  authorities  which  I  have 
been  enabled  to  find  in  elucidation  of  this  maxim,  range  themselves  under  the 
principle  of  positive  duty  or  general  inevitable  necessity,  the  non-compliance  with 
which  would  deprive  the  law,  whatever  it  be,  of  all  operation.     But  to  extend  our 
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reasoning  further  to  instances  where  the  application  of  this  maxim,  if  allowed, 
would  have  removed  all  difficulty  to  the  exercise  of  powers  essential  to  the  carrying 
out  of  various  laws,  how  stands  the  matter?  No  case  lias  been  produced,  no] 
apprehend,  can  be,  which  establishes  that  an  enabling  Statute  however  public  or 
beneficial  may  be  the  objects  which  it  contemplates,  has  ever  been  extended  by  con- 
struction so  as  to  warrant  those  entrusted  with  the  execution  of  its  powers,  and  who 
do  not  constitute  a  Court,  to  issue  process  of  arrest  for  the  enforcement  of  those 
powers.  In  many  instances  where  even  a  judicial  authority  is  conferred,  if  the 
law  be  silent  in  that  respect,  such  a  power  cannot  be  exerted.  As  a  general  rule, 
Justices  of  the  Peace  cannot  compel  the  attendance  of  witnesses  for  the  pur] 
summary  trial,  unless  there  be  a  special  provision  in  the  Statute  under  which  they 
act.  Paley,  "  On  Convictions."  p.  86  (4th  Edit.).  Even  in  cases  of  felony  and 
misdemeanor,  where  the  course  of  public  justice  would  be  jeopardized  by  the  escape 
of  offenders,  prior  to  the  passing  of  the  Statute,  11th  and  12th  Vict.,  c.  £2,  which 
confers  that  power  generally  upon  Justices,  it  was  doubtful  whether  a  Justice  could 
issue  a  warrant  to  compel  the  attendance  of  a  witness  to  give  evidence,  or  commit 
for  refusal  to  take  the  oath  or  be  examined.  [363]  Cropper  v.  Eorton  (8  Dowl. 
and  Ryl.  166);  Evans  v.  ~Re.es  (12  Ad.  and  El.  55).  It  has  indeed  been  held  that 
they  may  commit  for  refusal  to  enter  into  recognizances  to  appear  and  jive  evidence 
at  the  trial,  Bennet  v.  Watson  (3  Mau.  and  Sel.  1);  but  this,  which  is  not  i. 
of  punishment,  but  to  secure  attendance,  is  by  virtue  of  the  Acts,  1st  and  2nd 
Phil,  and  Mar.,  c.  13,  and  2nd  and  3rd  Phil,  and  Mar.,  c.  10,  which  mandatorily 
impose  that  duty  upon  the  Justice,  and  subject  him  to  a  penalty  for  neglect.  Again. 
Commissioners  of  Bankrupts  were,  under  the  Acts,  34th  and  35th  Hen.  VIII.,  c.  4, 
the  13th  Eliz..  c.  7,  and  1st  Jac.  L,  c.  15,  empowered  to  summon  and  examine  all 
persons  with  the  view  to  the  discovery  of  the  Bankrupt's  property,  and  to  commit 
in  case  of  refusal  ;  and  although  held  clothed  with  a  judicial  character  for  the 
purpose,  it  was  admitted  by  the  highest  authority  that  prior  to  the  Act,  5th  Geo. 
II.,  c  30,  which  was  passed  to  remedy  the  defect,  they  possessed  no  power  to  commit. 
if  the  party  appeared  and  took  the  oath,  but  answered  in  such  a  manner 
render  the  authorized  examination  a  perfect  farce.  Dostvell  v.  Impey  (2  Dowl. 
and  Ryl.  350).  In  short,  wherever  a  new  statutory  jurisdiction  has  been  erected, 
although  invested  as  in  some  instances  with  judicial  functions,  I  can  find  no  case 
where  the  power  of  compulsorily  enforcing  the  attendance  of  witnesses  has,  in  the 
absence  of  express  provision,  been  implied,  much  less  has  a  power  of  committal  for 
contempt  for  disobedience  by  witnesses  been  supplied  by  intendment.  Again,  if 
we  take  as  examples  public  Commissioners  or  Boards  created  by  Statute  and  invested 
with  full  powers  to  inquire  and  report,  we  invariably  find  that  the  attendance  of  the 
3ary  parties  before  them  is  enforced,  or  their  refusal  to  attend  punished  by 
specific  [364]  enactment  for  the  purpose.  As  instances,  the  Charities  and  Tithe 
Commissions,  which  were  referred  to.  The  former  was  established  under  the  Act. 
1st  and  2nd  Will.  IV.,  c.  34,  and  the  Commissioners  were  thereby  empowered  to 
summon  the  necessary  persons,  and  call  for  the  production  of  books,  papers  and 
accounts.  Now,  it  is  to  be  observed,  that  the  information  required  could  only,  as  a 
general  rule,  be  obtained  from  particular  individuals,  such  as  the  trustees  of  the 
charities,  the  clergyman,  or  parish  officers  :  on  their  refusal  to  attend,  as  the  case 
may  be,  the  inquiry  would  be  brought  to  a  dead  lock.  Yet  was  it  ever  dreamt  that 
the  Commissioners  could  in  any  such  event,  as  a  necessary  incident  to  their  powers. 
issue  a  warrant  to  bring  the  body  of  the  recusant  witness  before  them,  and  in  case 
of  refusal  to  be  sworn  and  examined,  commit  him  for  contempt  .'  Why  even  the 
Statute  itself  does  not  entrust  the  authority  to  the  Commissioners  :  but  subjects  the 
disobedient  party  to  be  fined  by  the  Court  of  Queen's  Bench  or  Exchequer,  payment 
to  be  enforced  by  attachment  as  for  contempt.  Under  the  Tithe  Commission  A ■■-, . 
the  refusal  of  witnesses  to  attend  or  jive  evidence  is  punishable  as  a  misdemeanor. 
But  the  nearest  analogy  will  be  found  incorporate,  municipal,  or  oilier  bodies  in- 
vested with  legislative  authority,  their  laws  being  bindiiiL;-  upon  all  within  the  limits 
of  their  jurisdiction — such  as  the  Corporation  of  the  City  of  London,  or  the  East 
India  Company.  Information  for  such  purpose  is  as  essential  to  them,  as  to  any 
Local  Legislature:  yet  they  cannot  enforce  the  attendance  of  witnesses  by  warrant, 
or  commit  for  contempt  for  refusal.      Now.  if  the  legal  maxim  under  consideration 
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is  to  prevail  in  the  case  before  me,  why  should  nut  its  [365]  governing  application 
have  been  recognized  in  the  several  instances  to  which  I  have  adverted?  If  it  be 
said  that  in  some,  express  provision  having  been  made,  the  necessity  for  the  implied 
power  is  superseded,  the  answer  is,  that  the  express  provision  is  made  just  because 
the  implied  power  would  not  be  attributed.  To  confer  the  incident  in  terms,  where 
it  passes  by  operation  of  law,  is  superfluous  and  inoperative — a  breach  of  legal 
rule,  '  Expressio  eorum  quae  tactite  msimt  nihil  operaturJ  If  it  be  said  that  a 
different  rule  ought  to  prevail  in  consequence  of  the  higher  dignity  and  importance 
which  attach  to  Legislative  bodies,  and  to  the  powers  and  duties  entrusted  to  them, 
the  answer  again  is,  that  the  question  does  not  hinge  upon  the  constitution  of  the 
body,  but  upon  the  grant — not  on  the  exalted  character  of  the  functions  to  be  per- 
formed, but  on  the  extent  of  the  jurisdiction  which  has  been  conferred.  The  more 
just  solution  of  the  problem  will  be  found,  as  I  take  it,  in  this;  that  in  erecting  the 
different  statutory  bodies,  Parliament  has  assumed  that  the  power  to  hear  and  deter- 
mine, to  inquire  and  report,  or  to  inquire  and  legislate,  will,  as  a  general  rule,  be 
effectually  carried  out,  without  difficulty  and  without  obstruction ;  and  if  in 
particular  instances  an  impediment  should  arise  from  the  neglect  or  contumacy  of 
a  witness,  it  is  a  safer  rule  of  construction  to  regard  such  a  casus  omissus,  to  be 
met  by  other  means,  than  to  imply  a  power  of  infringing  upon  the  personal  liberty 
of  the  subject.  'Ad  ea  quae  frequentius  accidunt  jura  adaptantwr,'  is  equally 
a  maxim  of  law  with  that  which  I  am  considering;  and  where  the  words  of  the 
Statute  do  not  reach  to  an  inconvenience,  rarely  happening,  they  ought  not  to  be 
extended  to  it  by  construction.  Bole  v.  Morton  (Vaughan's  Rep.  [366]  373).  Now, 
the  work  of  legislation  has  hitherto  been  carried  on  here  readily  and  without  impedi- 
ment :  the  information  on  which  it  is  founded  is  ordinarily  of  a  public  character, 
obtainable  without  difficulty ;  the  matter  notorious ;  the  members  conversant  with 
what  is  transpiring  around  them  generally  inform  themselves  by  the  evidence  of 
their  senses,  or  by  common  report.  Let  it  be  conceded  that  occasions  may  arise  in 
which  inquiry  by  the  examination  of  witnesses  ought  to  precede  legislation ;  how 
rarely  would  it  happen  that  any  party  required  to  attend  would  refuse;  but  even 
assuming  such  refusal,  rare  indeed  would  be  the  case,  and  such  is  not  shown  in  this 
instance,  where  such  party  constituted  the  only  fountain  from  which  the  required 
information  could  be  drawn.  Taking,  however,  that  extreme  and  exceptional  case, 
it  would  still  be  insufficient  to  let  in  the  application  of  the  maxim  that  things 
necessary  pass  as  incident  to  the  grant,  to  the  extent  which  has  been  assumed,  or 
to  found  the  power  or  privilege  which  has  been  here  exercised ;  because  as  regards 
the  former,  the  legal  power  to  legislate  still  exists,  although  its  exercise  in  the  par- 
ticular instance  is  impeded ;  and  as  regards  the  latter,  because  necessity  alone,  is 
inadequate  to  sustain  such  a  power.  If  the  House  of  Commons  claimed  a  new* 
privilege  to-morrow,  the  exercise  of  which  would  invade  the  right  of  personal  freedom 
beyond  their  walls,  and  the  matter  came  before  the  Superior  Courts  in  a  shape  in 
which  they  could  take  cognizance  of  it,  I  apprehend  it  would  not  be  enough  to 
establish  an  unanswerable  case  of  simple  necessity;  it  would  be  essential  to  add  to 
that  necessity,  the  evidence  of  usage.  Burdett  v.  Abbot  (14  East,  150),  et  per 
Littledale  and  Coleridge,  in  Stockdale  v.  Hansard  (9  Ad.  and  Ell.  1).  But  I  am 
[367]  prepared  to  test  the  question  by  every  assumption  in  favour  of  the  Defendants' 
case.  Let  the  maxim  be  applied,  and  let  it  be  granted  that  the  power  of  inquiry, 
by  the  evidence  of  witnesses,  is  necessary  to  the  Legislative,  or,  if  you  please, 
inquisitorial  functions  of  the  Council.  No  one,  I  conceive,  will  be  found  to  contend, 
that  the  exercise  of  that  power  could  legally  be  carried  one  iota  beyond  the  necessity 
which  calls  it  into  play.  And  what  would  be  this  limit?  That  on  the  Plaintiff's 
disregard  of  the  summons  of  the  Committee  and  of  the  order  of  the  House,  requiring 
his  attendance  at  the  bar,  he  be  ordered  to  be  brought  up  in  custody  for  the  purpose 
of  being  examined  on  the  inquiry,  and  that  the  warrant  be  shaped  accordingly. 
But  this  is  not  what  has  been  done ;  the  Plaintiff  for  his  refusal  to  attend,  has  been 
adjudged  guilty  of  a  contempt,  and  his  arrest  and  imprisonment  are  the  penalty 
for  that  offence  ;  it  is  not  simply  the  coercive  enforcement  of  his  presence,  but 
punishment  for  his  obedience  in  not  being  present.  Storkdale  v.  Hansard  (3  Per. 
and  Dav.  331).  In  thus  acting,  the  Council  has  assumed  the  attributes,  not  merely 
of  a  Court,  but  of  a  Court  of  Record,  Groenvell  v.  Burwell  (1  Lord  Raym.  454)*; 
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attributes  which  there  is  high  authority  for  saying  belong  neither  to  the  House  of 
Lords  nor  Commons,  sitting  in  their  legislative  capacity.  Rex  v.  Flower  (8  Term 
Rep.  314);  Jones  v.  Randall  (Cowp.  17).  Indeed,  were  the  exercise  of  the  power  by 
the  Council  in  this  case  tried  by  the  rules  of  the  Lex  Parliamenti,  it  appears  to  me 
that  it  eould  not  be  sustained.  The  practice  as  laid  down  in  the  Commons5  Joun 
1731,  by  May  (Edit.  1855),  p.  322  and  following  pages,  and  the  course  adopted  in 
Howard  v.  Gosset  (10  Q.  Ben.  Rep.  359),  all  con-[368]-spire  to  establish,  that  where  a 
witness  refuses  to  attend,  he  is  to  be  brought  up  in  custody  to  the  Bar,  prior  to  his 
being  punished  for  the  contempt  of  disobedience.  I  do  not,  however,  put  the  case  on 
that  footing.  I  have  dealt  with  it  under  the  only  aspect  in  which  I  conceive  it  ought 
legally  to  be  viewed  ;  it  resolves  itself  into  a  question  of  construction,  to  be  governed 
by  the  principles  of  the  Common  law;  and  applying  those  principles  and  the  ti 
of  analogy,  the  only  materials  at  my  command,  I  am  of  opinion,  that  they  exclude 
such  an  exercise  of  power  as  has  been  resorted  to  by  the  Council.  It  remains  with 
me,  before  passing  to  the  second  question  for  my  determination,  to  consider  the  two 
authorities  which  have  been  relied  upon  on  both  sides  as  bearing  directly  upon  the 
present  case.  Beaumont  v.  Barrett  (1  Moore's  P.C.  Cases,  59) ;  and  Keilley  v.  Carson 
(■i  Moore's  P.C.  Cases,  63).  If  the  decision  in  the  former  stood  unaffected  and  un- 
questioned, being  that  of  a  Tribunal  so  high,  and  forming  at  the  same  time  the  appeal 
Court  from  this  Colony,  whatever  opinion  I  might  myself  have  ventured  to  entertain. 
I  should  at  once  have  bowed  to  its  authority;  but  it  so  happens  that  it  has  been 
overruled  just  in  that  very  particular  which  could  render  it  of  governing  influence 
in  this  case.  Acting  upon  a  dictum  of  Lord  Ellenborough  in  Burdett  v.  Abbott. 
which  the  context,  as  it  appears  to  me,  abundantly  showed  had  reference  to  the 
House  of  Commons,  their  Lordships  held,  on  an  appeal  from  the  Court  of  Error  in 
Jamaica,  that  the  power  of  punishing  for  contempt  was  inherent  in  every  Assembly 
invested  with  Supreme  Legislative  authority,  whether  such  contempt  tended  directly 
to  obstruct  their  proceedings  or  indirectly  to  produce  such  ob-[369]-struetion.  Un- 
less, therefore,  some  reliable  distinction  can  be  founded  upon  the  composition  of  the 
Legislative  body,  that  is,  between  representation  and  nomination,  and  there  seems 
little  room  for  it,  this  position  of  law7  would  have  given  to  the  late  Council  in  Van 
Diernan's  Land  the  power  in  question  and  a  fortiori  would  give  it  to  the  present 
Council.  But  the  case  of  KedJey  v.  Carson  expressly  ignores  it  as  lawT ;  and  Beaumont 
v.  Barrett  is  now  stripped  of  all  authority,  except  that  of  usage  and  acquiescence, 
coupled  with  the  adoption  of  the  power  in  question  by  virtue  of  Legislative  enact- 
ment forming  the  Act  of  Settlement  of  that  Island.  I  come  down  to  the  case  of 
Keilley  v.  Carson,  the  importance  and  authority  of  which  cannot  be  overrated,  seei 
that  it  was  twTice  argued  before,  and  long  deliberated  upon  by,  an  array  of  judicial 
learning  and  eminence  rarely  congregated  together.  The  broad  basis  on  which  that 
case  rests  is,  that  the  House  of  Assembly  in  Newfoundland  does  not  possess,  as  a  legal 
incident  to  its  functions  as  a  Legislature,  the  power  of  arrest  with  the  view  to  an 
adjudication  upon  past  misconduct,  as  a  contempt  of  its  authority,  such  alleged 
contempt  having  been  committed  out  of  the  House.  Unless,  therefore,  it  can  be 
shown  that  the  Legislative  Council  of  this  Colony,  a  mixed  statutory  body,  possesses 
powers  which  the  Assembly  of  Newfoundland,  a  pure  represehtative  body,  does  not, 
or  unless  that  case  lays  the  ground  for  some  solid  distinction  between  the  nature 
and  character  of  the  alleged  contempt  there  and  in  the  present  instance,  the  decision 
of  the  Privy  Council  appears  to  me  to  be  conclusive  of  the  question  at  issue.  Now. 
the  House  of  Assembly  of  Newfoundland  was  established  by  the  authority  of  the 
Crown  under  a  Commission  and  In-[370]-structions,  from  which  alone  it  was  ruled 
their  powers  are  to  be  gathered.  By  the  former  they  are  authorized  to  make  laws 
for  that  Island,  in  terms,  if  anything,  ampler  than  those  contained  in  the  Act  of 
Parliament  creating  the  Council  here,  whilst  the  Instructions  were  penned  in 
language  which  opened  the  inference  that  it  was  intended  to  confer  powers  analogous 
to  those  of  the  House  of  Commons.  Their  Lordships,  however,  regarded  that  lan- 
guage as  too  vague  and  general  to  include  the  power  of  commitment  for  contempt, 
and  if  general  terms  be  considered  insufficient  for  that  purpose,  how  much  more  so 
must  be  the  absence  of  all  terms.  The  Kin//  v.  Faulkner  (2  Cro.  Mee.  and  Ros.  532). 
Having  regard,  therefore,  to  the  constitution  of  the  House  of  Assembly  of  New- 
foundland and  the  powers  intended  to  be  conferred  upon  it.  Keilley  v.  Carson  appears 
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more  favourable  for  the  application  of  the  doctrine  of  legal  incident  by  analogy 
than  the  present  case.      Then,  does  that  authority  warrant  the  inference  that  any 
substantial  distinction  was  put  forth  or  can  be  taken  with  regard  to  the  nature  of 
the  contempt  I     1  am  unable  to  discover  any  such.     After  the  first  statement  of  the 
question,  in  no  part  of  the  judgment  is  the  word  '  contempt  '  individualized,  subject 
to  the  limitation  of  being  within  and  without  the  doors  of  the  house ;  it  is  used  in 
its   general  signification.     At   page   84,   we   have   the  words, — 'Adjudication   on    a 
complaint  of  a  contempt  committed  out  of  its  doors  ;'  at  page  86,  authority  '  of  com- 
mitting for  a  contempt  ;'  at  page  87,  of  '  terms  so  vague  and  general  could  never 
have  been  used  with  the  intention  of  giving  the  powers  of  commitment  ;'  again  at 
page  88,    "the  power  of  committing  for  a  contempt  ;'  but  lower  down  in  the  same 
page  occurs  this  passage:    -But  the  [371]  power  of  punishing  any  one  for  past 
misconduct  as  a  contempt  of  its  authority,  and  adjudicating  upon  the  fact  of  such 
contempt,  and  the  measure  of  punishment  as  a  judicial  body  irresponsible  to  the 
party  accused,  whatever  the  real  facts  may  be,  is  of   a  very  different   character 
and  by  no  means  essentially  necessary  for  the  exercise  of  the  functions  of  a  local 
Legislature,  whether  representative  or  not,'  '  whatever  the  real  facts  may  be.'     What 
am  I  to  understand  by  this?     If  there  be  force  in  language,  taken  with  the  context, 
it  must  mean  that  whatever  may  be  the  nature  of  the  alleged  contempt  committed 
out  of  doors,  the  facts  or  circumstances  out  of  which  it  arises,  in  no  case  does  the 
power  of  committing  for  such  contempt  attach  as  a  necessary  legal  incident  to  the 
functions  of  a  local  legislature.      It  seems  to  me  that  if  their  Lordships  had  intended 
to  establish  any  distinction  between  the  nature  of  contempts  committed  out  of  the 
House,  so  as  to  imply  that  in  some  the  power  of  dealing  with  them  by  commitment 
passed  as  an  incident,  whilst  in  others  it  did  not,  it  is  impossible  to  conceive  that 
their  judgment,  designed  apparently  as  a  guide  for  other  Colonial  Legislatures, 
would  have  been  couched  in  such  general  language,  especially  as  they  so  carefully 
guard  themselves  upon  a  distinction  which  might  well  be  urged  betweeu  contempts 
committed  in  the  face  of  the  Assembly,  and  out  of  doors ;  not   indeed,  that  they 
determine,  even  in  the  former  case,  that  the  House  could  commit  by  way  of  punish- 
ment, for  it  is  quite  consistent  with  the  decision  that  their  power  in  such  an  event 
is  limited  to  the  compulsory  removal  of  the  obstruction.     A  distinction  was,  however, 
sought  to  be  established   in  the  Defendants'  argument  between   contempts  arising 
out  of  facts  of  which  the  [372]  ordinary  Courts  could  take  cognizance,  and  those  in 
which  they  could  not,  and  this  view  was  considered  to  be  favoured  by  the  following- 
passage  in  page  Ml  :   '  All  these  functions  may  be  well  performed  without  this  extra- 
ordinary power,   and  with  the   aid   of  the  ordinary  tribunals   to   investigate   and 
punish    contemptuous    insults    and    interruptions  :'    but    the   sentence    immediately 
preceding  conclusively  shows  that   the  power   of   punishing  past   misconduct   as  a 
contempt  is  in  no  case  considered  by  their  Lordships  as  essentially  necessary  to  the 
functions  of  such  bodies  ;  and  how,  therefore,  can  it  be  said  that  the  decision  in  any 
degree  turns  upon  whether  that  misconduct  be,  or  be  not,  of  a  nature  to  be  dealt  with 
by  the  temporal  Courts!     There  is  a  wide  margin  between  removing  an  obstruction 
or  impediment,  and  punishing  it  as  an  offence  :  and  when  the  Courts  are  thus  referred 
to,  what  I  take  to  be  meant  is  this,  that  the  Council  may,  as  a  legal  incident  to  the 
exercise  of  its  powers  and  functions,  remove  any  actual  active  obstruction   at  the 
time  of  its  occurrence  ;  but   if  they  afterwards  desire  to  go  further,  and  have  the 
party  punished  for  his  past  offence,  they  must  resort  to  the  aid  of  the  ordinary 
Tribunals.      That  this  is  the  true  aspect  of  the  case,  I  think,  is  satisfactorily  estab- 
lished by  that  part  of  the  judgment  which  denies  that  such  Legislative  bodies  con- 
stitute a  Court,  and  that  having  no  ancient  usage  to  fall  back  upon,  like  the  House 
of  Parliament,  it  is  only  as  a  Court  that  such  power  could  be  exercised.      Any  other 
view,  I  conceive,  would  be  incompatible  with  the  law  which  we  should  find  propounded 
by  such  high  authority,  for  all  sorts  of  inconsistencies  would  flow  from  following  out 
this  distinction  founded  on  the  cognizance,  or  the  contrary,  by  the  ordinary  [373] 
Tribunals.      The  most    contemptuous   insults;    the   grossest    contumely:   the   foulest 
epithets,  might  out-of-doors  by  word  of  mouth  he  heaped  upon  Members;  and  yet  if 
they  steered  clear  of  the  category  of  actionable  slander,  or  thereat  of  bodily  injury, 
the  ordinary  Courts  could  afford  no  redress.      Was  it  intended  by  their  Lordships 
that   in   such  cases  the  House  could    con  mil    for  contempt?     On    the   other   hand, 
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language  far  less  galling  and  less  liable  to  impair  the  independent  conduct  of  Members 
in  the  House,  might  out  of  it  be  used,  of  which,  by  the  rules  of  law,  the  temporal 
Courts  could  take  cognizance.     But  in  order  not  to  lose  sight,  if  possible,  of  anything 
that  was  advanced,  admitting  this  distinction,  it  was  strongly  argued,  that  it  could 
not  avail  in  the  present  instance,  for  it  was  said,  that  if  the  power  to  summon  wit- 
nesses were  conferred  by  necessary  implication  on  the  Council,  it  would  be  equivalent 
to  express  enactments,  and  then  a  correlative  duty  would  arise  to  obey  such  summons  : 
hence  it  would  follow  that  a  breach  of  such  duty  by  disobedience  would  amount  to  a 
contempt  of  the  Statute,  and  be  punishable  by  this  Court  as  such.     3  Inst.  131,  16-5  ; 
Crouther's  case  (Croke  Eliz.  655).     If  this  be  so.  in  whatever  way  we  regard  this 
distinction,  it  cannot  prevail.     But  the  following  passage,  at  page  88,  and  one  of 
similar  import  at  page  92,  are  relied  upon  by  the  Defendants: — 'Their  Lordships 
see  no  reason  to  think,  that  in  the  principle  of  the  Common  Law,  any  other  powers 
are  given  them,  than  such  as  are  necessary  to  the  existence  of  such  a  body,  and  the 
proper  exercise  of  the  functions  which  it  is  intended  to  execute.     These  powers  are 
granted  by  the  very  act  of  its  establishment.'     And  again:   'This  is  the  principle 
which  governs  [374]  all  legal  incidents:    Qua/ndo  lex  aliquid  concedit,   roncedere 
videtur  et  Mud,  sine  quo  res  ipsa  esse  non  potest.     In  conformity  in  this  principle, 
we  feel  no  doubt  that  such  an  Assembly  has  the  right  of  protecting  itself  from  all 
impediments  to  the  due  course  of  its  proceeding.     To  the  full  extent  of  every  measure 
which   it  may  be  really  necessary  to   adopt,  to  secure  the  free  exercise  of  their 
Legislative  functions,  they  are  justified  in  acting  by  the  principle  of  the  Common 
law.'     Now,  if  this  and  the  brief  passage  at  page  92,  of  like  effect,  be  isolated  and 
read  without  the  light  of  the  context,  they  would,  doubtless,  countenance  the  favour- 
able view  of  .this  case  taken  by  Defendants'  counsel.     But  such  a  course  would  be 
contrary  to   all   rule.      The   above  quotation   must  be  taken    with  that    which   im- 
mediately precedes  and  follows  it,  and  then  we  find  before  it,  the  inquiry,  whether  the 
power  of  committing  for  a  contempt  not  in  the  presence  of  the  House,  is  by  law 
incident  to  Local  Legislatures,  and  after  it  the  emphatic  paragraph,  at  page  88, 
which  is  engrafted  upon  by  the  exceptive  '  but,'  and  which  I  have  already  cited  at 
full  length.     And  what  is  the  effect  of  all  this?     To  any  unprejudiced  mind,  there  is 
but  one  conclusion,  as  it  appears  to  me,  to  be  deduced,  and  it  is  this:  Whilst  we  are 
prepared  to  ascribe  to  you  every  power  reasonably  necessary  for  the  proper  exercise 
of  your  functions  and  duties,  the  power  of  punishing  any  one  for  a  contempt  not 
committed  in  your  presence,  whatever  may  be  the  circumstances,  we  hold  not  to 
be  thus  necessary,  and  you  have  it  not.     Upon  such  a  review,  therefore,  of  the  case 
of  KeUley  v.  Carson,  I  am  of  opinion,  that  it  ignores  the  assumption  by  Local 
Legislatures  of  the  powers  and  privileges  of  the  House  of  Commons;  [375]  that  it 
confines  the  powers  and  privileges  which  they  do  possess  to  such  as  they  are  invested 
with  by  the  authority  which  created  them ;  and  it  determines  that,  if  such  a  power 
as  has  been  exercised  in  this  case  be  not  conveyed  in  express  terms,  it  shall  not  be 
supplied  by  intendment.     I  now  pass  to  the  second  question  for  my  decision.     I 
might,  indeed,  have  rested  upon  the  opinion  I  have  expressed  on  the  first  point  to  be 
determined,  because,  having  arrived  at  the  conclusion  that   the  Council  does  not 
possess  the  power  which  it  has  assumed,  it  follows,  as  a  corollary,  that  it  could  not 
exercise  that  power  by  the  mode  resorted  to,  nor,  indeed,  by  any  other  mode.     As, 
however,  both  questions  are  raised  by  the  pleadings,  and  have  been  dwelt  upon  in  the 
argument,  I  shall  briefly  declare  my  opinion  on  this  second  proposition.     On  the 
hypothesis,  then,  that  the  Council  does  possess  the  power,  it  is  yet  averred  that  it  lias 
been  illegally  exercised;  in  other  words,  that  the  warrant  is  informal  and  bad,  inas- 
much as  it  does  not  set  forth  facts  or  circumstances  authorizing  the  apprehension 
and  detention  of  the  Plaintiff.     As  I  think  this  the  principal,  and  at  the  same  time  a 
decisive,  objection  to  the  validity  of  the  warrant,  I  shall  abstain  from  all  comment 
upon  others  which  were  urged  during  the  argument,  namely,  that   the  instrument 
does  not  specify  the  time  for  which  the  Plaintiff  was  to  be  imprisoned,  or  how  he 
might  obtain  his  liberty.     In  order  then  to  determine  whether  the  warrant  I"    legal 
under  the  head  of  objection  to  which  I  have  referred,  it  becomes  essential  to  ascertain 
the  principle  on  which  it  is  to  be  construed;  and  this  principle  in  its  turn  dep  snds, 
nol  upon  the  intendment  insisted  on  for  the  Defendants  by  erroneous  analogy  to  the 
House  of  Commons,  but  [376]  upon  the  nature  and  extent  of  the  jurisdiction  of  that 
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authority  by  winch  the  warrant  has  been  issued.     If  the  Council  have  a  general 
jurisdiction  to  deal  with  contempt,  according  to  the  course  of  the  Common  law,  in 
like  manner  as  such  power  belongs  to  the  House  of  Parliament,  or  Superior  Courts 
at  home,  then  the  warrant  cannot  be  impeached  on  the  ground  which  I  am  consider- 
ing     If    on  the  other  hand,  the  Council  have  only  a  limited  jurisdiction  in   this 
respect,  deriving  its  efficacy  solely  from  Statute,  and  out  of  the  course  of  the  Common 
law,  as  that  law  has  been  received  and  is  in  force  in  this  Colony   then  no  principle 
can  be  clearer  than  that  the  warrant,  in  order  to  render  it  valid    ought  on  its  face 
to   disclose   by   direct   averment,   or   necessary    implication,   the    facts   and   circum- 
stances relied  upon,  to  justify,  in  this  instance,  the  exercise  ot  that  jurisdiction,      I  he 
principle  is  as  obvious  as  conclusive— concede  a  general  jurisdiction  to  punish  for 
contempts,  and  prima  facie  every  contempt  is  within  it,  nothing  shall  be  intended  to 
be  out  of  it  but  that  which  specially  appears  so.     Take  a  limited  statutory  jurisdic- 
tion ;  and  the  converse  of  this  rule  prevails.      Nothing  shall  be  intended  to  be  within 
it  but  such  as  it  expressly  alleged.     Peacock  v.  Bell  (1  Saund     ft).     Even  m  the 
highest  Courts  at   home,  where  they  exercise  special  or  limited  powers  created  by 
Act  of  Parliament,  the  strict  rule  prevails,  and  their  warrants  or  orders  must  show  on 
their  face  the  justifying  authority  for  their  acts.     ChruUe  v.  I  n win  (1 1  Ad.  and  Ell. 
373);  Muskett  v.  Drummond  (10  Bar.  and  Cr.  153);  Harrison  v.  Wright  (13  Mee. 
and  Wels.  816).     In  the  former  Mr.  Justice  Coleridge  thus  expresses  himself  :   '  How- 
ever high  the  authority  may  be,  where  a  special  statutory  power  is  exer-[377]-cised, 
the  person  who  acts  must  take  care  to  bring  himself  within  the  terms  of  the  Statute. 
Whether  the  order  be  made  by  the  Lord  Chancellor  or  by  a  Justice  of  the  Peace,  the 
facts  which  gave  the  authority  must  be  stated.'     The  case  of  Lines  v.  Russell,  referred 
to  in  May's  '  Parliamentary  Practice  '  (Edit.  1855),  p.  69,  would  seem,  as  far  as  it 
goes,  to  militate  against  this  principle:   but  if  the  warrant  were  there  viewed  as 
proceeding  from  part  of  a  Court  having  general  jurisdiction  and  acting  within  its 
scope,  under  powers  superadded  by  Statute,  it  may  be  reconciled  perhaps  with  the 
previous  decisions,  which  at  any  rate  it  cannot  be  taken  to  overrule.     Assuming, 
then,  and  I  beg  it  to  be  understood  only  as  an  hypothesis,  that  the  Council  has  the 
power  to  commit  for  contempt  others  than  its  own  members  or  officers,  yet  it  neither 
could  be  nor  indeed  has  it  ever  been  contended,  that.it  possesses  a  general  power  such 
as  that  exercised  by  the  Houses  of  Parliament,  by  virtue  of  their  own  peculiar  law, 
or  by  the  Courts  of  Westminster  by  virtue  of  the  Common  law.      Such  a  position 
could  never  be  tenable  as  regards  the  former,  after  the  decision  of  Keilley  v.  Carson, 
or  as  regards  the  latter,  after  The  King  v.  Clement  (4  Bar.  and  Aid.  218),  and  others 
to  the  like  effect,     As,  therefore,  the  Council  has  not  the  general  jurisdiction  in 
question,  it  necessarily  follows,  that  it  has  only  a  limited  one,  in  which  event  it  as 
necessarily  follows  that  its  warrant  must,  on  its  face,  disclose  that  the  act  which  it 
directs  to  be  done  by  virtue  of  its  authority,  in  other  words,  the  arrest  and  imprison- 
ment, are  within  the  scope  of  the  limited  jurisdiction  which  it  does  possess.     Cases 
might  be  readily  accumulated  to  sustain  this  position,  but  I  consider  it  unnecessary, 
as  most  of  them  are  collected  in  the  arguments  and  [378]  judgment  in  the  Exchequer 
Chamber,  in  Howard  v.  Gosset  (10  Q.  Ben.  Rep.  359,  411),  which  is  itself  decisive  on 
the  point,     Hence  on  this  ground  alone  that  the   Speaker's  warrant  is  perfectly 
general,  and  does  not  set  forth  the  nature  of  the  contempt,  showing  it  to  be  one  for 
which,  under  the  Statute  creating  the  Council,  that  body  has  authority  to  imprison, 
I  am  of  opinion,  that  such  warrant  is  invalid ;  and,  as  such  invalidity  does  not  arise 
from  an  imperfect  statement  of  the  cause  of  arrest,  but  the  omission  of  all  state- 
ment establishing  the  jurisdiction  to  do  so,  I  am  equally  of  opinion  that  the  warrant 
is  no  protection  to  the  Serjeant-at-Arms  who  carried  it  into  execution.     Considering 
the  magnitude  and  importance  of  the  questions  involved,  as  bearing  directly  upon 
the  powers  of  the  Legislative  Council  on  the  one  hand,  and  the  invaluable  right  of 
personal  liberty  on  the  other,  I  have  thought  it  befitting  to  express  my  opinion  at 
large.     I  have  carefully  considered  every  argument  that  was  advanced,  examined 
every  principle  adduced,  and  consulted  every  authority  at  my  command;  and  under 
whatever  aspect  I  regard  this  case,  applying  to  it  what  I  believe  to  be  the  law  which 
it  is  my  province  to  declare,  and  by  which  it  is  my  sacred  duty  to  be  bound,  I  can 
arrive  at  no  other  decision  than  that  the  judgment  on  this  record  must  be  for  the 
Plaintiff." 
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Mr.  Justice  Home  expressed  his  judgment  as  follows:  — 

"  I  am  of  opinion  that  judgment  must  be  given  for  the  Plaintiff  upon  this 
demurrer.  I  concur  with  what  has  fallen  from  His  Honor  the  Chief  Justice  with  reg;>  rd 
to  the  informality  of  the  warrant,  and  I  wish  it  were  within  my  power  to  assent  to  the 
whole  [379]  of  his  elaborate  judgment.  But  there  is  one  position  of  His  Honor's  to 
which,  although  I  concur  in  the  judgment .  I  cannot  assent  :  and  I  feel  it  my  duty  as 
a  Judge,  to  state  my  opinion  upon  that  in  which  I  have  the  misfortune  to  differ  from 
His  Honor.  I  do  so,  because,  if  there  is  a  doubt  upon  a  question  of  such  importance 
as  the  present,  that  doubt  may  be  put  an  end  to  by  the  Legislature,  whose  high 
province,  whose  incumbent  and  bounden  duty,  il  is  by  some  enactment  to  clear  up  a 
doubt.  I  will  now  state  my  reasons  for  so  differing.  That  which  has  embarrassed 
me,  and  which  embarrassment  I  cannot  get  over,  is  the  24th  section  of  the  9th 
Geo.  IV.,  c.  83.  That  section  of  the  Act  says: — 'All  Laws  and  Statutes  in  force 
within  the  realm  of  England.'  Who  is  to  limit  the  terms  of  this  Statute?  How  is 
it  to  be  done?  Certainly  by  no  argument  ad  inferento.  If  a  Law  of  the  realm  of 
England  is  applicable,  or  can  be  applied,  it  must  be  applied,  whosoever  may  be  the 
object  of  its  application,  by  no  interpretation,  except  such  as  the  Statute  itself 
affords  ;  and  if  the  Statute  gives  no  rule  of  interpretation,  there  is  no  other  by  whicli 
it  may  be  done,  and  the  applicability  or  non-applicability  of  the  Law  alone  remains 
to  be  considered,  and  this  Court  is  directed  by  the  same  Act  of  Parliament  in  the 
first  instance  to  decide  that  question,  namely.  Is  the  Law  applicable ;  can  it  be  applied? 
That  the  '  Lex  et  consuetudo  Parliamenti  '  is  a  Law  in  force  within  the  realm  of 
England  cannot  be  denied.  It  is  so  laid  down  by  Lord  Coke  in  his  First  Institute, 
and  is  placed  second  in  the  list — First,  the  Law  of  the  Crown  :  second,  the  Law  of 
Parliament  ;  third,  the  Law  of  nature  ;  fourth,  the  Common  law.  But,  if  it  be 
argued  in  the  present  [380]  instance  that  by  the  words  '  all  Laws  '  the  Common  law 
was  only  introduced,  and  by  that  great  declaration  of  the  Common  law.  Magna 
Ciiarta,  no  man  shall  be  imprisoned  but  by  the  judgment  of  his  peers,  or  the  law  of  the 
land,  therefore,  no  man  shall  be  arrested  or  imprisoned  by  the  Law  of  Parliament, 
I  deny  the  whole  proposition,  and  assert,  that  it  is  an  assumption  incapable  of 
rational  proof,  that  the  words  '  all  haws  '  mean  the  Common  law  only  ;  and  I  also 
assert  that  the  words  Law  of  the  Land,  'Legem  tenet,''  in  Magna  Charta,  are  not 
confined  to  the  Common  law,  but  take  in  and  comprehend  all  other  laws  in  force  within 
the  realm,  and  amongst  the  rest  the  '  Law  of  Parliament,'  and  so  it  was  expressly 
decided  by  all  the  Judges  in  the  case  of  Patey  v.  Raympage.  Now,  the  words  of  our 
Statute  are:  'All  Laws  and  Statutes  in  force  within  the  realm  of  England  at  the 
time  of  the  passing  of  this  Act."  Again,  if  it  be  contended,  that  the  2Jth  section  of 
the  Statute,  !)th  Geo.  IV.,  c.  83,  be  merely  declaratory,  this  view  of  the  Statute  would 
contain  a  double  absurdity.  Declaratory  of  what?  Of  the  Common  law  I  Why  this 
would  assume  that  the  Imperial  Parliament  was  ignorant  of  the  constitutional 
maxim  that  the  Common  law  is  the  birthright  of  an  Englishman,  and  thought  it 
necessary  to  declare  that  the  Common  law  should  be  in  force  in  New  South  Wales 
and  Van  Dieman's  Land,  as  if  there  could  be  a  doubt  that  every  Englishman 
carried  his  birthright  with  him  to  every  settled  Colony  of  the  realm  of  England. 
This  is  too  great  an  absurdity  for  me  to  assume.  Secondly,  the  Imperial  Parlia- 
ment, in  order  to  prevent  doubts,  '  for  all  declaratory  enactments  are  for  this  sole 
purpose,1  as  to  what  Statutes  were  in  force  in  New  South  Wales  and  Van  Dieman's 
[381]  Land,  declared  by  this  section  of  the  Act.  9th  Ceo.  IV.,  c.  83,  that  all  Statures 
in  force  within  the  realm  of  England  at  the  time  of  the  passing  of  that  Act  and  those 
now  in  force  in  New  South  Wales  and  Van  Dieman's  Land  be  applied  in  the  adminis- 
tration of  justice.  This  again  implies  that  the  Imperial  Parliament  were  equally 
ignorant  of  this  other  constitutional  maxim,  namely,  that  no  Statutes  are  in  force  in 
any  Colony  after  a  settlement,  unless  such  Colony  be  expressly  named  in  those 
Statutes.  I  shall  not  assume  this.  The  language  of  the  Statute  is  enactitiLr,  its 
object  is  to  enact,  in  effect,  it  does  enact  and  not  declare  :  and  in  this  view  of  the  case 
it  would  seem  that  all  laws  other  than  the  Common  law  which  was  already  in  force 
in  the  Colony  should  be  introduced  and  applied,  so  far  as  they  could  be  applied,  in 
the  administration  of  justice.  Now,  it  is  said  that  the  '  Ler  Parliamenti'  cannot  be 
applied  in  the  administration  of  justice  in  the  Courts  of  this  Colony,  that  it  belongs 
not  to  this  Court  to  meddle  with   it.     I  deny  the  proposition.     Whenever  a   case 
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arises  which  involves  in  its  consideration  the  '  Lex  PaHiamenti,'  this  Court  must 
meddle  with  it,  must  judge  of  it  and  by  it,  where  that  is  necessary      Thus  m  that 
memorable  case  of  Rex  and  Regina  v.  Knollys  (2  Salk.  509)    it  is  decided  that  the 
'  Lex  Parliament*' is  to  be  regarded  as  the  law  of  the  realm;  but  supposing  it  to  be 
a  particular  law,  yet  if  a  question  arises  upon  it,  determinable  in  the  Kig  Bench, 
the  Kino's  Bench  ought  to  determine  it ;  to  the  same  effect  is  the  case  of  Bimon  v. 
Evelina, cited  in  2  Salk.  513.     Again,  if  we  suppose  a  case  of  manslaughter,  arising 
out  of  obedience  or  disobedience  to  the  '  Lex  PaHiamenti,'  that  proceeding  must  be 
iudo-ed  of  in  this  Court,  and  the  party  accused  [382]  must  be  either  excused  or 
condemned  according  to  that  law  which  justifies  or  does  not  justify  the  act   and  this 
too  bv  the  Common  law.      Therefore,  in  this  Court  the  '  Lex  Parluunenti     could  be 
applied  in  the  administration  of  justice.;  and  what  that  law  is,  is  to  be  found  m  the 
Rolls  and  Journals  of  Parliament.     One  other  argument  may  be  used  against  the 
applicability  of  the  '  Lex  PaHiamenti  '  in  this  Colony,  and  that  is,  that  the  whole  law 
of  Parliament  must  be  introduced  and  applied,  or  none  of  it.     The  answer  to  such 
an  argument  is,  that  the  Statute  itself  has  provided  for  such  a  case  by  enacting  that 
only  so  far  as  any  law  is  applicable  it  shall  be  applied.     The  Imperial  Legislature 
evidently  intended  and  had  in  view  to  legislate  for  the  growing  wants  and  ever- 
chano-ing  circumstances  and  condition  of  a  new  Colony  just  entrusted  with  legis- 
lative powers  and  functions,  and,  therefore,  gave  to  it  a  participation  and  right  m  all 
the  Laws  and  Statutes  of  the  nation   in  the  most  general  terms,  leaving  to  the 
Colonial  Legislature  created  by  the  same  Statute,  and  to  the  Judges  of  the  Court  also 
created  by  the  same  Statute,  to  determine  what  laws  of  the  realm  of  England,  and 
how  far  these  laws,  could  be  applied  to  the  administration  of  justice.     I  may  here 
remark,  that  in  the  year  1823,  by  the  Statute,  4th  Geo.  IV.,  c.  96,  a  Court  was  estab- 
lished in  New  South  Wales,  and  legislatorial  powers  first  granted  to  the  Governor  of 
that  Colony  (of  which  Van  Dienians  Land  was  then  a  dependency)  to  be  exercised 
with  the  advice  of  a  Council  of  five  or  seven  persons  ;  in  1825,  by  authority  of  the  same 
Statute,  similar  powers  and  forms  of  legislation  were  extended  to  this  Colony.     A 
cursory  perusal  of  this  Statute  will  suffice  to  show,  that  this  Council  was  not  [383] 
intended  to  be  any  check  upon  a  Governor,  who  could  even  make  laws  when  the 
majority  or  whole  of  the  Council  dissented;  it  is  not  to  lie  expected,  therefore,  that 
it  would  contain  such  an  enactment  as  that  contained  in  the  24th  section  of  the  9th 
Geo.  IV.,  c.  83.     And  when  a  Council  increased  threefold  in   number,  having  ex- 
tended powers,  and  capable  of  coercing  any  Government  measure  by  its  majority, 
and  in  fact  holding  the  strings  of  the  public  purse,  was  created  in  1828,  by  the  9th 
Geo.  IV.,  c.  83,  then  it  was  natural  to  expect  that  such  a  provision  as  that  to  which 
I  have  alluded  would  be  made,  and  accordingly,  it  was  made  by  the  24th  section  of 
that  Statute,  and  in  that  respect  this  Statute  is  made  perpetual.     Now,  the  Statute, 
13th  and  14th  Vict.,  sect.  59,  still  further  extends  the  principle  of  legislation,  intro- 
ducing the  elective  element,  and  it  is  under  this  Statute  of  the  Queen  that  the  Legis- 
lative Council  of  Van  Dieman's  Land  first  tested  their  power  under  the  24th  section 
of  the  Statute,  9th  Geo.  IV.,  c.  83,  to  compel  the  attendance  of  a  witness  before  a 
Committee  of  their  House,  and  for  a  contemptuous  disobedience  of  their  summons  to 
imprison  that  witness  by  the  warrant  of  their  Speaker,  as  for  a  contempt.     The  view 
and  position  I  take  of  this  case  in  giving  my  judgment  upon  the  demurrer,  is  this, 
that  it  is  my  duty  to  say  whether  the  law  of  Parliament  applies  to  this  case,  and 
whether  that  law  has  been  followed  in  practice,  and  to  leave  to  the  legislature  the 
settlement  of  any  doubt  which  may  arise  on  the  subject  ;  and  my  opinion  is,  that  the 
law  of  Parliament  does  not  apply  to  this  case,and  that  that  law  has  not  been  followed  by 
the  Council  in  this  case.     The  cases  so  often  cited  of  Beaumont  v.  Barrett,  and  Keilley 
v.  Carson  whether  [384]  the  latter  overrules  the  former  or  not,  cease,  in  my  view  of 
the  case,  to  have  any  other  effect  than  that  of  showing  the  mutability  of  all  things, 
not  excepting  the  opinion  and  judgment  of  the  highest  Tribunals  of  the  realm.     The 
whole  list  of  authorities  brought  forth  to  show  that  powers  of  commitment  for  con- 
tempts can  never  be  implied,  but  must  be  given  expressly  by  Charter  or  Statute,  are 
admitted  by  me  at  once ;  but  admitted  as  not  applicable  to  the  present  case,  because, 
by  the  Statute,  9th  Geo.  IV.,  c.  83,  sect.  24,  I  hold,  that  the  law  of  Parliament  was 
introduced  amongst  other  laws.     Here  I  desire  not  to  be  misunderstood,  and  in  order 
to  guard  against  error,  I  say  that  the  whole  of  the  law  of  Parliament  is  not  intro- 
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duced,  because  the  whole  is  not  applicable  to  this  Colony.  None  of  the  privileges, 
properly  so  called,  of  Members  of  Parliament,  as  from  arrest,  civil  or  other  personal 
privileges,  none  of  the  powers  of  Parliament  of  determining  whai  are,  and  adjudi- 
cating upon  contempts  not  committed  in  face  of  the  House,  but  such  powers  only  as 
are  incident  to  their  high  functions  of  legislation,  and  upon  that  to  the  maintenance 
and  discharge  of  their  office  and  duty,  belong  by  law  to  the  Legislative  Council  of 
this  Colony.  The  examination  into  whatever  belongs  or  relates  to  the  peace,  welfare 
and  good  government  of  this  Colony,  and  the  power  of  conducting  such  examinations 
by  witnesses,  and  compelling  their  attendance  by  arrest  where  necessary,  are  the 
powers  which  by  the  law  of  Parliament  they  possess,  and  are  essential  to  the  discharge 
of  those  duties  committed  to  them  by  the  Imperial  Parliament.  In  the  present- 
instance,  let  me  ask,  how  has  the  Council  executed  this  their  power?  But,  I  am  sensible, 
that  here  I  may  [385]  be  met  by  a  question,  namely.  If  the  law  of  Parliament  be  in 
force  in  this  Colony,  how  is  this  Court  to  inquire  or  decide  whether  a  contempt  has 
been  committed,  of  which  that  Council  has,  if  the  law  of  Parliament  be  in  force,  the 
sole  cognizance?  My  answer  is,  that,  as  I  have  before  stated,  the  whole  law  of  Parlia- 
ment is  not  applicable  and  not  in  force  in  this  Colony ;  that  as  the  Legislative  Council 
is  not  transcendant  in  its  powers,  but  in  a  sense  made  inferior  to  this  Court,  which  can 
annul  its  Ordinances  when  made  contrary  to  law,  that  is  contrary  to  and  exceeding 
the  powers  vested  in  it  :  in  a  word,  as  the  Council  is  of  limited  power,  therefore,  the 
Court  can  look  to  its  proceedings,  and  decide  when  it  exceeds  its  powers  and 
functions.  And  it  by  no  means  follows  that  because  the  whole  law  of  Parliament 
is  not  in  force,  and  because  the  Court  can  look  at  the  Council's  proceedings,  that 
none  of  the  law  of  Parliament  is  in  force  or  applicable.  It  has  been  argued,  I  should 
here  notice,  that  from  the  dignity  of  the  House  a  respectful  intendment  should  be 
made  in  favour  of  the  warrant  issued  by  its  Speaker,  that  it  should  be  viewed  by 
this  Court  to  have  issued  for  some  contempt  which  the  House  had  power  to  punish. 
I  can  only  say,  as  Mr.  Justice  Coleridge  said,  in  Howard  v.  Gosset,  '  I  shall  presume 
nothing.'  How,  I  say,  has  the  Council  executed  their  power?  The  warrant,  upon 
the  face  of  it,  is  general,  and  assumes  that  the  whole  law  of  Parliament  is  in  force, 
that  any  and  every  contempt,  whatever  the  Council  may  resolve  to  be  a  contempt, 
is  punishable  by  the  Council:  this,  indeed  is  not  the  law.  Contempts  in  face  of  the 
House  obstructing  the  functions  of  legislation,  and  impeding  its  action,  are  within 
the  law  of  Parliament,  [386]  and  may  be  dealt  with  by  the  Council  by  that  law. 
The  Council  is  entrusted  with  the  power,  and  has  the  right  to  inquire  into  every- 
thing which  it  concerns  the  peace,  welfare,  and  good  government  of  this  Colony,  for 
them  to  know ;  and  they  themselves,  I  think,  are  entrusted  with  the  determination 
of  what  falls  within  that  category:  co-extensive  with  the  right  to  inquire,  must  be 
their  authority  to  call  for  the  attendance  of  witnesses,  and  to  enforce  it  by  arrest  when 
disobedience  makes  it  necessary,  and  this  by  the  law  of  Parliament ;  but  they  have 
not  followed  that  law:  instead  of  ordering  a  witness  to  attend  in  custody  at  their 
bar,  after  disobedience  of  their  summons,  and  so  enforce  the  witness's  attendance, 
they  have  at  once,  in  his  absence,  resolved  that  he  is  guilty  of  contempt,  proceeded 
to  punish,  and  ordered  their  Speaker  to  issue  his  warrant  for  his  imprisonment. 
This  act  was  contrary  to  the  course  of  the  law  of  Parliament,  and  clearly  beyond  the 
power  enjoyed  by  that  House,  and  is  alone  sufficient  reason  for  allowing  the 
demurrer." 

The  present  appeal  was  brought  from  this  judgment. 

Sir  Frederic  Thesiger,  Q.C.,  and  Mr.  Streeten,  for  the  Appellants. — The  question 
in  this  case  is  not  one  regarding  the  privileges  of  the  Legislative  Council  of  Van 
Diernan's  Land,  as  it  has  been  treated  by  the  Chief  Justice  of  the  Supreme  Court  of 
that  Colony,  but  regarding  the  power  of  the  Legislative  Council  as  a  Court  of  inquiry 
to  enforce  obedience  to  its  orders.  The  whole  case  is  upon  the  record,  and  the  facte 
disclosed  in  the  pleas  amount  to  a  justification  of  the  wrongs  [387]  mentioned  in  the 
declaration,  and,  we  submit,  that  the  judgment  allowing  the  demurrer  to  such  pleas 
cannot  stand.  The  power  to  make  inquiry  being  inherent  to  a  Supreme  Legis- 
lative body,  the  Court  had  no  jurisdiction  to  examine  the  validity  of  the  warrant. 
The  question  regards  the  constitution  of  the  Legislative  Council  and  the  authority 
possessed  by  that  body ;  and  depends  on  the  true  construction  of  the  Statute,  13th  and 
14th  Vict.,  c.  59.     Section  7  of  that  Statute,  provides  that  it  shall  he  lawful  for  the 
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Legislature,  then  by  law  established,  in  the  Colony  of  Van  Dieman's  Land,  by  Laws 
or  Ordinances  to  be  for  that  purpose  made  and  enacted  in  the  manner  and  subject 
to  the  conditions  then  by  law  required,  to  establish  within  the  Colony  of  Van  Dieman's 
Land,  a  Legislative  Council,  to  consist  of  such  number  of  members,  not  exceeding 
twenty-four,  as  it  shall  think  tit.  In  pursuance  of  this  authority  the  present  Legis- 
lative Council  was  established  by  the  Colonial  Act,  15th  Vict.  No.  1,  sect,  14.  A 
previous  Statute.  5th  and  6th  Vict,,  c.  76,  sect.  27,  empowered  the  Council  to  make 
Rules  and  Orders  for  the  business  of  the  Council,  and  by  the  13th  and  14th  Vict., 
c.  59,  sect.  12,  those  rules  were  confirmed  and  made  perpetual.  The  authority  and 
power  of  the  Legislative  Council  being  derived  from  this  Statute,  must  be  construed 
by  its  enactment.  The  power  to  institute  preliminary  inquiries  before  proceeding 
to  legislate  must  be  incident  to  every  Legislative  body ;  such  a  power  is  quite  distinct 
from  any  parliamentary  privilege,  and  must  have  been  intended  to  be  conferred  by 
the  Statute,  13th  and  11th  Vict.,  c.  59.  Then  if  such  power  belongs  as  of  course  to 
the  Legislative  Council,  as  we  submit  it  unquestionably  does,  it  follows,  that  that 
body  must  [388]  have  also  the  power  of  enforcing  the  exercise  of  their  authority. 
Here,  therefore,  was  a  case  in  which,  in  the  exercise  of  that  authority,  the  Legislative 
Council  thought  fit  to  summon  a  particular  witness,  and  that  witness  refused  to  obey 
such  summons.  Can  it  be  argued  that  the  Legislative  Council  had  no  power  to 
summon  1  For  to  that  extent  the  argument  must  go,  if  the  witness  has  the  option  of 
attending  or  not  attending  to  such  summons.  They  cannot  proceed  either  criminally 
or  by  civil  action  against  him,  and  have  no  redress,  if  not  capable  of  enforcing  their 
summons  by  commitment.  He,  however,  refused  to  attend  to  the  summons,  and  then 
the  Speaker  issued  his  warrant,  and  he  is  arrested  ;  upon  which  this  action  is 
brought.  Now,  the  Chief  Justice  of  the  Supreme  Court  treats  this  case  as  a  case  of 
privilege,  and  as  governed  by  the  case  of  Keilley  v.  Carton  (4  Moore's  P.C.  Cases,  63). 
That  case,  however,  was  a  question  of  assumed  parliamentary  privilege,  not  of  the 
exercise  of  power  incident  to  Legislative  action.  There  the  House  of  Assembly  in 
Newfoundland  claimed  the  privilege  of  Parliament  to  commit  for  contempt,  and  the 
Judicial  Committee  held,  reversing  their  previous  decision  in  Beaumont  v.  Barrett 
(1  Moore's  P.C.  Cases,  59),  that  no  such  power  was  incident  to  that  Assembly.  That 
case  is,  therefore,  distinguishable  from  the  present.  But  independent  of  the  wide 
difference  between  the  question  of  privilege  and  power,  it  must  be  observed  that  the 
House  of  Assembly  in  Newfoundland,  as  well  as  the  House  of  Assembly  in  Jamaica, 
owe  their  origin  to  and  possess  their  authority  under  Letters  Patent  from  the  Crown, 
and  were  not  created  by  an  Act  of  the  Imperial  Legislature.  It  might  be  questioned 
whether  the  [389]  Crown  ex  mero  motu  can  confer  such  a  privilege  of  Parliament  as 
the  right  to  commit  for  contempt,  but  it  cannot  be  contended,  we  submit,  that  if  the 
Crown  can  constitute  a  Legislative  Assembly,  it  cannot  give  it  all  necessary  powers 
for  the  exercise  of  its  authority  ;  and  surely  this  power  of  enforcing  the  attendance 
of  witnesses  in  a  preliminary  inquiry  must  be  one  such.  The  whole  question  in 
Keilley  v.  Carson  was  one  of  privilege.  The  learned  Judge,  in  the  judgment,  says, 
p.  88, — "  To  the  full  extent  of  every  measure  which  it  may  be  really  necessary  to 
adopt,  to  secure  the  free  exercise  of  their  Legislative  functions,  they  are  justified  in 
acting  by  the  principle  of  the  Common  law."  This  shows  the  case  to  have  proceeded 
entirely  on  the  question  of  privilege  and  not  of  power.  Mr.  Justice  Home  considered 
that  we  were  asserting  a  right  to  Parliamentary  privilege,  and  that  not  having  pro- 
ceeded to  bring  the  Respondent  before  the  bar  of  the  Legislative  Council,  we  were 
within  the  principles  laid  down  in  Howard  v.  Gosset  (10  Q.  Ben.  Rep.  359),  The  case 
of  the  Shn-iff  of  Middlesex  (11  Ad.  and  Ell.  273).  Burdett  v.  Abbot  (14  East.  137V 
But  we  make  no  such  claim  as  those  cases  establish  ;  we  rely  entirely  on  the  acts  done, 
on  this  being  a  power  possessed  by  the  Legislative  Council  as  incident  to  their  Legis- 
lative authority,  a  matter  within  the  functions  of  the  Council,  which  must  have  power 
to  protect  itself  from  impediments  to  the  due  course  of  inquiry,  and  such  power  we 
claim.  It  is  not  necessary  to  make  any  claim  to  their  possessing  the  Lex  et  consue- 
tudo  Parliament^  No  indictment  could  be  sustained  for  non-compliance  with  the 
summons  of  the  Legislative  Council,  for  to  sustain  [390]  an  indictment  the  refusal 
must  be  in  a  judicial  proceeding,  Gosset  v.  Howard  (10  Q.  Ben.  Rep.  452),  and  the 
act  complained  of  must  be  a  breach  of  a  public  duty. 

Sir  Fitz-Roy  Kelly.  Q.C.,  Mr.  Fleming,  Q.C.,  and  Mr.  F.  M.  White,  for  the  Re- 
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spondent. — The  authority  claimed  for  the  Legislative  Council  of  Van  Dieman  > 
Land  does  not  belong  to  that  body  in  their  character  of  a  Legislative  lx>dy  like  the 
House  of  Commons  ;  as,  of  course,  it  cannot  claim  that  power  by  usage,  nor  has  it  any 
judicial  functions.  This  has  been  solemnly  decided  by  the  Judicial  Committee, 
and  there  is  nothing  in  this  case  to  take  it  out  of  the  rule  laid  down  by  the  Committee 
in  Keilley  v.  Carson.  The  power,  if  it  exist,  must  be  either  inherent  in  the  Legis- 
lative Council  as  a  representative  Assembly,  by  the  Common  law  of  the  Colony,  or  it 
must  be  derived  from  express  enactment  of  the  13th  and  14th  Vict.,  c.  59.  Section 
14  of  that  Statute  enacts,  that  the  Governors  of  the  several  Colonies,  with  the  Legis- 
lative Councils,  "  shall  have  the  authority  to  make  laws  for  the  peace,  welfare,  and 
good  government  of  the  said  Colonies  respectively."  The  Commission  for  establish- 
ing the  Legislative  Assembly  in  Newfoundland  declares,  that  "  the  Governor,  with 
the  advice  and  consent  of  the  Council  and  Assembly,  or  the  major  part  of  them 
respectively,  shall  have  full  power  to  make,  constitute,  and  ordain  Laws,  Statutes 
and  Ordinances  for  the  public  peace,  welfare,  and  good  government  of  the  Island 
and  its  dependencies."  The  authority  conferred  is  in  both  cases  co-extensive  and 
expressed  in  totidum  verbis.  The  con-[391]struction,  therefore,  must  be  the  same, 
and  the  decision  in  Keilley  v.  Carson  held  to  be  conclusive.  But,  if  the  objection  to 
the  assumed  power  is  not  fatal,  on  the  authority  of  that  case,  the  possession  of  such 
authority  by  the  Legislative  Council  is  not  well  pleaded.  The  pleas  are  bad;  they 
show  a  case  of  inquiry  before  a  Select  Committee,  setting  out  its  nature,  but  without 
any  averment,  that  such  inquiry  was  with  a  view  to  legislation.  The  powTer  of  the 
Legislative  Council  to  commit  for  contempt  does  not  appear  on  the  warrant,  which 
involves  of  course  the  power  assumed:  the  contempt  complained  of  is  not  for  not 
appearing  at  all,  but  for  not  appearing  before  the  Legislative  Council,  after  a 
report  from  a  Select.  Committee  of  that  body  that  the  Respondent  had  neglected  to 
obey  a  summons  requiring  him  to  appear  before  them,  to  be  examined  as  a  witness, 
but  the  pleas  assign  no  cause  or  reason  for  his  attendance.  The  resolution  of  the 
Legislative  Council  is.  that  the  Respondent  was  guilty  of  a  contempt,  and  the 
warrant  thereupon  issued  to  the  Serjeant-at-Arms  states  no  reason  for  his  com- 
mitment, or  that  his  refusal  to  attend  at  the  bar  as  required  was  contemptuous. 
It  might  have  been  that  the  Order  in  the  first  instance  for  his  attendance  at  the  bar 
of  the  House  was  to  explain  his  disobedience  to  the  summons;  he  might  have  shown 
that  he  was  exempt  from  giving  the  evidence  required,  had  lie  had  notice  what  the 
evidence  required  was  ;  but  no  instruction  or  notice  is  given  him  throughout  all 
the  proceedings,  and  he  is  consigned  to  the  custody  of  the  Serjeant-at-Arms  in  total 
ignorance,  as  far  as  appears  on  the  record,  of  the  cause  for  which  lie  is  incarcerated. 
The  warrant,  therefore,  is  in  itself  invalid  and  void.  It  is  scarcely  necessary  to 
inquire  into  the  rules  regarding  [392]  the  authority  of  a  Court  to  commit  a  witness 
in  poenam,  as  it  is  not  within  the  power  of  the  Court  of  Justice,  Lament  v.  Crook 
(6  Mee.  and  Wels.  615).  The  Legislative  Assembly  is  not  a  Court  of  Justice,  it  is  no 
part  of  a  High  Court  of  Parliament  like  the  House  of  Commons.  The  right  of 
preliminary  inquiry,  which  it  is  no  part  of  our  case  to  deny,  even  admitting  the 
argument  on  the  other  side,  that  it  is  incident  to  the  Council  as  a  Legislative  body, 
gives  no  authority  to  insist  upon  the  attendance  of  witnesses.  A  Committee  of  the 
Council  have  no  authority  to  administer  an  oath,  and  the  testimony  given  be! 
them  could  never  be  evidence,  but  only  information.  It  is  quite  clear,  therefore, 
that  the  Respondent's  action  was  well  brought,  and  that  the  judgment  in  favour  of 
the  demurrer  to  the  pleas  of  justification  pleaded  by  the  Appellants  was  right,  and 
must  he  sustained  :  all  the  authorities  upon  this  point  were  fully  stated  and  applied 
by  the  learned  Judges  in  the  Court  below.  The  Statute,  13th  and  14th  Vict.,  c.  59, 
sect.  14.  contains  the  very  words  that  are  found  in  the  Letters  Patent  creating  the 
Legisative  Council  in  Newfoundland,  and  which  have  been  interpreted  by  This  Court 
in  Keilley  v.  ('arson  (4  Moore's  V.C.  Cases.  83)  :  and  that  authority  is  conclusive. 
The  judgment  of  the  Court  below  treats  this  head  of  the  case  very  fully. 

Sir  Frederic  Thesiger  in  reply. — No  answer  has  been  given  to  the  distinction 
we  take  between  a  privilege  and  a  power:  all  the  arguments  and  the  authorities 
cited  either  by  the  Respondent's  Counsel  here,  or  referred  to  in  the  judgment  of 
the  Chief  Justice  below,  omit  to  notice  that  distinction.  It  is  upon  this  ground, 
however,  that  we  con-[393]tend  that  the  case  of  Keilley  v.  Carson  [4  Moore's  JVC.  83], 
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and  the  authorities  upon  which  that  case  is  founded,  do  not  apply.  We  do  not 
impeach  that  decision.  Here  there  was  no  question  of  Parliamentary  privilege; 
the  simple  question  was  one  of  jurisdiction  of  a  Legislative  Council  to  enforce  its 
own  orders :  that  is  a  question  of  every  day's  occurrence ;  the  treating  it  as  one  of 
Parliamentary  privilege  that  has  produced  all  the  confusion.  We  do  not  impeach 
the  decision  of  this  Court  in  KeiUey  v.  Carson  [4  Moo.  P.C.,  83],  or  desire  to  set  up 
the  case  of  Beaumont  v.  Barrett  [1  Moo.  P.C.,  59]:  we  simply  contend  that  those 
cases  do  not  apply. 

The  appeal  stood  over  for  consideration. 

Their  Lordships'  judgment  was  now  pronounced  by 

The  Lord  Chief  Baron  Pollock  (17th  Feb.,  1858).— This  is  an  appeal  from  a 
judgment  of  the  Supreme  Court  of  Van  Dieman's  Land,  given  in  favour  of  the 
Respondent  (the  Plaintiff  below),  who  had  brought  an  action  against  the  Appellants, 
Fenton.  the  Speaker,  and  Fraser,  the  Serjeant-at-Arms,  of  the  Legislative  Council 
of  Van  Dieman's  Land. 

The  Colony  is  a  part  of  Her  Majesty's  dominions,  by  occupation,  and  not  by 
conquest.  The  authority  of  the  Legislative  Council  is  derived  from  the  British 
Parliament,  under  the  Statute,  13th  and  14th  Vict.,  c.  59.  The  Council  consists 
of  thirty-three  members,  one-third  of  whom  are  nominated  by  the  Crown,  the  other 
two-thirds  are  elected  by  the  inhabitants.  The  Council,  no  doubt,  possess  a  Legis- 
lative authority  ;  they  may  make  Laws  or  Ordinances,  which  (on  receiving  the 
sanction  required  by  law)  become  binding  within  the  Colony.  In  this  sense  they 
possess  Supreme  legislative  power. 

[394]  The  action  brought  by  the  Respondent  in  the  Supreme  Court  arose  out 
of  the  following  circumstances:  — 

During  a  session  of  the  Legislative  Council  in  the  year  1855,  the  Council  ap- 
pointed (in  accordance  with  their  rules  and  orders)  a  Committee  of  their  own  body, 
to  inquire  into  certain  alleged  abuses  in  the  Convict  Department,  and  the  Council 
resolved  that  the  Committee  should  have  leave  to  send  for  persons  in  order  to 
prosecute  the  inquiry.  The  Respondent,  Hampton,  was  deemed  a  material  and 
necessary  witness  in  the  prosecution  of  the  inquiries.  Thomas  George  Gregson 
(who  had  been  duly  elected  Chairman  of  the  Select  Committee)  issued  a  summons 
to  the  Respondent  to  appear  personally  before  the  Select  Committee,  at  a  certain 
time  and  place,  to  be  examined  as  a  witness  on  the  subject  of  the  inquiry.  The 
summons  was  duly  served.  The  Respondent  (it  must  be  assumed  for  the  present 
purpose)  wilfully,  and  without  reasonable  excuse,  refused  and  neglected  to  appear, 
and  in  consequence  the  Select  Committee  was  obstructed  (so  far  as  this  was  an 
obstruction)  in  the  inquiries,  and  the  Council  was  prevented  from  obtaining  their 
report;  thereupon  the  Legislative  Council,  being  informed  of  these  circumstances, 
resolved  that  the  Respondent  be  desired  to  attend  at  their  bar,  at  the  Council's  House 
at  Hobart  Town,  on  a  day  and  hour  named. 

The  Respondent  was  duly  served  with  a  summons  to  attend,  but  would  not  obey 
it,  and  wilfully  and  contemptuously,  and  without  reasonable  excuse,  disregarded 
the  summons  and  order,  and  refused  to  attend.  The  Council  then  resolved  that  the 
Respondent  was  guilty  of  contempt  in  disobeying  the  resolution  of  the  Council  and 
the  summons  of  the  [395]  Speaker  ;  and  they  further  resolved,  that  the  Speaker 
should  issue  his  warrant  for  the  apprehension  of  the  Respondent,  to  be  kept  in  the 
custody  of  the  Serjeant-at-Arms  during  the  pleasure  of  the  Council. 

In  compliance  with  that  resolution,  the  Speaker  issued  his  warrant,  and  the 
Serjeant-at-Arms  executed  it,  and  took  the  Respondent  into  custody;  and  this  is  the 
trespass  complained  of  in  the  Court  below. 

The  defence  to  the  action  was  founded  on  the  circumstances  above  stated,  which 
were  respectively  pleaded  by  the  Speaker  and  the  Serjeant-at  Arms,  in  due  form, 
each  of  them  professing  to  justify  his  interference  by  the  authority  of  the  Council 
to  make  the  resolutions  and  to  enforce  them,  by  issuing  the  Speaker's  warrant,  and 
apprehending  the  Respondent. 

The  Plaintiff  below  demurred  generally  to  these  pleas,  and  the  Supreme  Court, 
probably  acting  on  the  authority  of  the  case  of  KeiUey  v.  Carson,  decided  in  this 
Court  in  1842  (4  Moore's  P.C.  Cases,  63),  gave  judgment  for  the  Plaintiff,  holding 
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that  the  facts  set  forth  in  the  pleas  of  justification  did  not  constitute  a  defence 
at  law. 

The  question  was  argued  before  the  Committee  at  considerable  length,  and  many 
points  were  raised  and  discussed,  upon  which  we  think  it  unnecessary  to  form  any 
opinion  in  order  to  decide  the  present  question.  The  principal  point  is,  un- 
doubtedly, of  great  importance,  involving,  as  it  does,  on  the  one  hand,  the  con- 
stitutional rights  and  authority  of  the  Legislative  bodies  in  various  parts  of 
Her  Majesty's  Colonial  territories;  and,  on  the  other,  the  right  to  personal  liberty 
(unless  deprived  of  it  by  law),  which  Her  Majesty's  subjects  take  with  them,  as  part 
of  their  [396]  birthright,  to  every  portion  of  Her  dominions.  The  subject  is  not 
new  to  this  Court;  it  has  been  discussed  before  on  more  than  one  occasion.  In  the 
case  of  Beaumont  v.  Barrett,  from  Jamaica  (1  Moore's  P.C.  Cases,  59),  it  wa,s  de- 
cided, that  an  Assembly  possessed  of  supreme  legislative  authority  had  the  power  of 
punishing  contempts;  that  the  power  was  inherent  in  such  an  Assembly,  and  inci- 
dent to  its  legislative  functions;  and,  according  to  the  judgment  in  that  case,  every 
Colonial  Assembly  or  Council  possessed  the  same  authority  to  punish  for  contempts 
which  the  House  of  Commons  lias  exercised  in  this  Kingdom  for  a  lone  series  of 
years. 

But,  in  the  year  184 if,  the  same  question,  in  substance,  came  before  this  Com- 
mittee on  an  appeal  from  Newfoundland  [Keilley  v.  Carson,  1  Moo.  P.C.  63],  and 
was  twice  argued  ;  the  second  time  before  the  Lord  Chancellor,  two  noble  members 
of  the  Committee  who  had  formerly  held  the  great  seal,  the  three  chiefs  of  the 
Common  Law  Courts  in  Westminster  Hall,  two  out  of  the  four  members  of  the  Court, 
who  were  present  at  the  decision  of  the  case  of  Beautnont  v.  Barrett,  the  Vice- 
Chancellor  and  Dr.  Lushington  ;  and,  on  that  occasion  (4  Moore's  P.C.  Cases,  81), 
their  Lordships  "  were  of  opinion,  that  the  House  of  Assembly  did  not  possess  the 
power  of  arrest,  with  a  view  to  adjudication,  on  a,  complaint  of  contempt  committed 
out  of  its  doors."  They  held  that  the  power  of  the  House  of  Commons  in  England 
was  part  of  the  "  Lex  et  consuetudo  Parliamenti" ;  and  the  existence  of  that  power 
in  the  Commons  of  Great  Britain  did  not.  warrant  the  ascribing  it  to  every  Supreme 
Legislative  Council  or  Assembly  in  the  Colonies.  We  think  we  are  bound  by  the 
decision  of  the  case  of  Keilley  v.  Carson  [4  Moo.  P.C.  63],  the  greater  au-[397]-thority 
of  which,  as  compared  with  Beaumont  v.  Barrett,  it  is  quite  unnecessary  to  enlarge 
upon.  An  attempt  was  made  to  distinguish  the  present  case  from  those  cited,  the 
authority  of  the  Legislative  bodies  in  those  cases  being  derived  from  the  Crown  : 
whereas,  the  Legislative  Council  of  Van  Dieman's  Land  derives  its  legislative 
authority  from  a  Statute  of  the  Imperial  Parliament.  We  think  there  is  no  founda- 
tion for  this  distinction;  and  that  if  the  Legislative  Council  of  Van  Dieman's  Land 
cannot  claim  the  power  they  have  exercised  on  the  occasion  before  us,  as  inherently 
belonging  to  the  Supreme  legislative  authority  which  they  undoubtedly  possess, 
they  cannot  claim  it  under  the  Statute  as  part  of  the  Common  law  of  England 
(including  the  "  Lex  et  consuetudo  Parliamenti  "),  transferred  to  the  Colony  by  the 
9th  Geo.  IV.,  c.  83,  sect.  21.  The  "  Lex  et  consuetudo  Parliamenti"  apply  exclu- 
sively to  the  Lords  and  Commons  of  this  country,  and  do  not  apply  to  the  Supreme 
Legislature  of  a  Colony  by  the  introduction  of  the  Common  law  there. 

It  was  argued,  however,  that  as  the  Legislative  Council  had  the  power  to  make 
the  inquiry  out  of  which  these  proceedings  arose,  as  inherently  belonging  to  their 
Supreme  legislative  authority,  the  Supreme  Court  had  no  authority  to  examine  into 
the  validity  of  the  warrant  ;  but,  we  are  of  opinion  that  it  sufficiently  appeared  by 
the  pleas  that  this  was  an  arrest  with  a  view  to  punish  for  an  act  alleged  to  be  a 
contempt,  but  committed  away  from  the  House  of  the  Assembly.  Their  Lordships, 
therefore,  are  of  opinion,  that  it  was  not  justified  by  the  pleas,  and  that  the  judg- 
ment below  ought  to  lie  affirmed,  with  costs;  and  we  shall  advise  Her  Majesty 
accordingly. 

[Mews'  Din,-,  tit.  COLONY,  I.  Genekai.  Principles,  6.  Legidabwres ;  also  tit.  PARLIA- 
MENT, A.  Internal  Management,  1.  Other  Matters.  S.C.  8  St.  Tr.  (X.S.),  873. 
Followed  in  Doyle  v.  Falconer,  1S66,  L.R.  1  P.C.  329.  See  notes  to  Beaumont 
v.  Barrett,  1836,  ]  Moo.  P.C.  81  ;  and  Keilley  v.  Carson,  L842,  1  Moo.  P.C.  63; 
and  see  also  Fielding  v.  Thomas  (1896),  A.C.  600;  22  Vict.  (Tasm.),  No.  17; 
P.C.  ill.  715  21a 
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V.)  Vict.  (Tasm.),   No.   25;   Printed  Cases  in  Privy  Council  Appeals,  Colonial, 
N.S.W.  1847-1859.] 


[398]  OX  APPEAL  FROM  THE  ROYAL  COURT  OF  THE  ISLAND  OF  JERSEY. 

In  re  Lempriere  *  [Feb.  2,  L858]. 

Appellant  admitted  to  appeal  vn  forma  pauperis. 

This  was  an  application  for  liberty  to  prosecute  an  appeal  in  forma  pauperis 
without  entering  into  the  usual  sureties,  and  to  have  Counsel  and  attorney  assigned 
to  the  Petitioner.  The  application  was  supported  by  an  affidavit  made  by  the 
Petitioner,  that  he  was  not  worth  £5.  save  his  wearing  apparel,  and  the  matter  in 
the  cause,  and  a  certificate  of  an  Advocate  of  the  Royal  Court  of  the  Island,  that  the 
Petitioner  had  good  and  sufficient  grounds  for  appealing. 

Mr.  Buller  appeared  for  the  Petitioner. 

Upon  this  affidavit  and  the  certificate  their  Lordships  made  the  Order  as  prayed 
(see  upon  this  point,  Brouard  v.  Dumaresq,  6  Moore's  P.C.  Cases,  -112). 

No  steps  have,  however,  been  taken  to  prosecute  the  appeal. 

[Mews'  Dig.  tit.  COLONY;  III.  Appeal  to  Privy  Council;  6.  Practice; 
1.  In  forma  pauperis^ 


[399]       ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  FOR 

LOWER  CANADA. 

JEAN  LOUIS  BEAUDRY—  Appellant;  The  MAYOR,  ALDERMEN  and  CITIZENS 
of  the  City  of  Montreal, — Respondents  f  [Feb.  1,  5,  1858]. 

By  the  Canadian  Act,  11th  and  15th  Vict.,  c.  128,  sec.  66,  the  Corporation  of 
Montreal  are  authorized  to  purchase  and  acquire,  or  to  take  lands  for  the 
purpose  of  public  improvement*  in  that  City,  the  value  whereof,  if  disputed, 
is  by  section  68,  to  be  ascertained  at  a  Session  held  by  the  Justices  of  the 
Peace  and  determined  by  a  jury  sj^ecially  summoned  for  that  purpose. 

Held  (reversing  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower  Canada), 
that  the  jury  were  not  of  themselves  qualified  to  assess  the  value,  without 
evidence  of  experts,  and  that  a  party  claiming  compensation  for  land  taken 
by  the  Corporation  was  entitled  to  produce  witnesses  as  to  the  value:  there 
being  no  express  words  in  the  Act,  or  necessary  implication,  to  take  away  the 
right  to  have  witnesses  sworn  and  examined,  and  that  the  Justices  of  the 
Peace  were  wrong  in  refusing  to  take  such  evidence. 

Held  further,  that  the  Justices  being  under  the  Act  competent  to  swear  a  jury 
were  competent  to  swear  witnesses  on  the  Claimant's  behalf  [11  Moo.  P.C. 
425]. 

In  order  to  constitute  acquiescence,  or  waiver,  it  must  be  shown,  that  the  party 
said  or  did  something  to  give  the  Court  a  jurisdiction  it  did  not  possess. 
Mere  respectful  acquiescence,  or  submission  to  the  ruling  of  a  Court,  will 


*  Present  :  The  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon. 
T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward  Ryan,  the  Lord  Chief  Baron  of  the 
Exchequer  (The  Right  Hon.  Sir  Frederick  Pollock),  and  the  Right  Hon.  The  Lord 
Justice  Turner. 

t  Present :  The  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon. 
T.  Pemberton  Leigh,  the  Lord  Chief  Baron  of  the  Exchequer  (the  Right  Hon. 
Sir  Frederick  Pollock),  and  the  Right  Hon.  The  Lord  Justice  Turner. 
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not  amount  to  a  waiver  oi'  a  right  to  complain  of  an  illegal  decision  [1]  Moo. 
P.C.  426]. 

This  appeal  was  brought  from  a  judgment  of  the  Court  of  Queen's  Bench  for 
Lower  Canada,  which  [400]  confirmed  a  previous  judgment  of  the  Superior  Court 
for  Lower  Canada,  in  a  petitory  action  brought  by  the  Appellant,  the  owner  of  a 
small  piece  of  land  which  had  been  taken  possession  of  by  the  Respondents,  the 
Corporation  of  the  City  of  Montreal,  under  the  powers  of  the  Canadian  Act,  14th 
and  15th  Vict.,  c.  128,  which  authorized  them  to  purchase  and  acquire,  or  to  take 
land,  or  real  property,  of  any  description  within  that  City,  as  might  be  deemed 
necessary,  for  opening  new  streets,  etc.,  for  the  purpose  of  public  improvements 
in  the  City  of  Montreal. 

The  Act  in  question,  the  14th  and  15th  Vict,,  c.  128,  entituled,  "  An  A.c1  to  amend 
and  consolidate  the  provisions  of  the  Ordinances  to  incorporate  the  City  and  Town 
of  Montreal,  and  of  a  certain  Ordinance  and  certain  Acts  amending  the  same,  and 
to  vest  certain  other  powers  in  the  Corporation  of  the  City  of  Montreal."  Sec- 
tion 66  enacted,  "  That  the  Council  of  the  City  of  Montreal  should  have  full  power 
and  authority,  notwithstanding  any  law  to  the  contrary,  to  purchase  and  acquire. 
or  to  take  and  enter  into,  after  paying,  tendering  or  depositing  the  value  thereof, 
to  be  ascertained  as  thereinafter  provided,  possession  of  such  land,  ground,  or  real 
property  of  any  description  [401]  within  the  said  City,  as  might  by  the  said  Council 
be  deemed  necessary,  for  opening  new  streets,  squares,  market  places,  or  other 
public  highways  or  places,  for  continuing,  enlarging,  or  otherwise  improving  those 
streets,  squares,  market  places  or  other  public  highways  or  places,  now  made,  or 
the  neighbourhood  thereof,  or  as  a  site  for  any  public  building  to  be  erected  by  the 
said  Council,  and  to  pay  to  or  for  the  use  of  the  proprietor  or  proprietors  of  such 
ground  or  real  property,  and  out  of  the  funds  of  the  said  City  now  in,  or  which  shall 
hereafter  come  into  their  hands,  such  sum  or  sums  of  money,  as  may  be  agreed  upon. 
as  the  value  of  such  ground  or  other  property  by  the  proprietor  thereof  and  the 
said  Council  respectively,  as  may  be  ascertained  in  the  manner  thereinafter  men- 
tioned, in  case  they  shall  not  so  agree  upon  the  same."  Section  68  enacted,  "  That, 
in  all  cases  where  the  said  Council,  and  the  persons  seised  or  possessed  of,  or  in- 
terested in,  the  said  pieces  or  parcels  of  ground  or  other  real  property,  or  any  of 
them,  or  any  part  thereof,  should  be  absent,  or  should  not  be  known,  or  should  not 
by  voluntary  agreement,  settle  and  determine  the  price  or  prices,  compensation  or 
compensations,  to  be  paid  for  the  said  premises,  or  any  part  thereof, 
such  price  and  prices,  compensation  and  compensations,  should  be  ascer- 
tained, fixed  and  determined  in  manner  following:  (that  is  to  say),  The  Justices 
of  the  Peace  resident  within  the  said  City  and  Town  of  Montreal,  in  a  Special 
Session  to  be  for  that  purpose  holden,  upon  a  petition  to  them  addressed,  and  upon 
proof  that  notice  in  writing  was  given  one  month  previously  to  the  party  seised, 
possessed  of,  or  interested  in,  such  pieces  or  parcels  of  ground  or  real  property, 
or  his  or  her  or  their  tutor,  curator,  adminis-[402]-trator,  attorney,  agent,  or 
curator  ad  hoc,  or  in  the  event  of  the  said  party  being  absent  from  the  District  of 
Montreal,  and  there  being  no  curator,  administrator,  attorney,  agent  or  curator 
ad  hoc  to  the  said  party,  then  upon  proof  that  public  notice  was  given  and  pub- 
lished at  least  twice  a  week  for  two  months  in  at  least  one  newspaper  published  in 
the  English,  and  in  at  least  one  newspaper  published  in  the  French,  language  in 
the  said  City,  of  the  intention  of  the  said  Council  to  present  such  petition  to  the 
said  Justices  of  the  Peace,  for  the  purpose  of  taking  possession  of,  entering  into  and 
appropriating  to  the  use  of  the  said  Corporation,  such  pieces  or  parcels  of  ground 
or  other  real  property,  should  summon  a  jury  of  twelve  disinterested  persons  taken 
from  among  the  persons  resident  within  the  said  City,  qualified  to  be  special  jurors, 
or  jurors  in  civil  cases;  and  the  said  jury  should  determine  upon  their  oaths,  the 
amount  of  the  price  or  compensation  which  they  should  deem  reasonable  to  be  paid 
In-  the  said  Corporation,  for  such  pieces  or  parcels  of  ground  or  real  property  as 
aforesaid.  Provided  always,  that  any  determination  as  aforesaid,  in  which  any  uine 
of  the  jurors  should  agree,  should,  for  the  purposes  of  this  Act.  have  the  same  effect 
as  if  all  the  jurors  had  agreed  therein  :  and  provided  further,  the  said  jurors  should 
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not,  as  theretofore,  be  taken  irregularly  from  the  list  of  persons  qualified  to  be  such 
jurors  in  civil  cases,  but  a  sufficient  list  of  jurors  should  be  made  out  in  rotation, 
in  the  order  in  which  the  names  may  stand  on  the  said  general  list  of  persons  re- 
siding in  the  said  City  of  Montreal,  qualified  to  be  such  jurors  in  civil  cases,  begin- 
ning therein  from  where  the  names  have  been  last  taken  for  a  trial  by  jury  ;  and  the 
jury  or  panel  of  jurors  to  determine  [403]  the  price  or  compensation  of  the  land, 
or  other  fact  in  which  the  said  Corporation  is  interested,  should  be  selected  or  struck 
from  the  said  list  of  jurors  so  made  or  taken  from  the  said  general  list  as  aforesaid 
in  the  same  way  that  lists  of  special  jurors  or  jurors  in  civil  cases  were  then  or  might 
thereafter  be  selected  or  struck  for  the  trial  of  any  issue  between  individuals  in 
civil  cases  ;  and  jurors  empanelled  to  determine  as  aforesaid  the  price  or  compensa- 
tion to  be  made  for  real  estate,  required  by  the  Corporation,  were  thereby  required 
not  to  award,  in  the  manner  theretofore  done,  the  actual  and  abstract  value  of  the 
property  taken  or  to  be  taken  by  the  said  Corporation,  but  on  the  contrary  to 
determine  and  award  what  may  be  the  damage  to,  or  deterioration  in  value  (if  any) 
of,  the  residue  of  the  property,  by  the  separation  from  it  of  the  part  required  by  the 
said  Corporation,  and  the  application  of  the  said  part  to  the  purposes  or  improve- 
ment for  which  the  same  is  so  required  ;  and  when  no  damage  might  be  occasioned 
to  the  residue  of  the  said  property  by  the  said  separation  from  it  of  the  part  re- 
quired as  aforesaid,  or  when  on  the  contrary  the  said  residue  of  property  was  in- 
creased in  value  by  the  improvement,  then  that  the  said  jury  should  not  award  any 
price  or  compensation  for  the  part  as  required,  taken  or  to  lie  taken  by  the  said 
Corporation  as  aforesaid."  Section  69  enacted,  "  That  on  payment  of  the  price 
or  prices,  compensation  or  compensations,  to  be  fixed  and  determined  as  aforesaid, 
or  in  case  of  refusal  or  neglect  to  accept  the  same,  or  in  case  it  should  be  doubtful 
to  what  person  or  party  the  same  should  of  right  belong,  on  the  deposit  thereof  in 
the  hands  of  the  Prothonotary  of  the  Superior  Court  sitting  for  the  District  of 
Montreal  for  [404]  the  use  of  the  person  or  persons  or  party  entitled  to  the  same, 
the  right  of  property,  title  and  interest  in  and  to  such  pieces  or  parcels  of  ground 
or  other  real  property  respectively  for  such  price  or  prices,  compensation  or  com- 
pensations, should  be  payable,  should  be  divested  out  of  the  person  or  persons  or 
party  seised  and  possessed  thereof,  or  entitled  to  the  same,  and  should  become  and 
be  vested  in  the  Corporation  of  the  Mayor,  Aldermen  and  Citizens  of  the  City  of 
Montreal ;  and  the  Council  of  the  said  City  might,  after  fifteen  days'  notice  in  that 
behalf  to  the  proprietor,  possessor  or  occupant  of  the  piece  or  parcel  of  land  to  which 
such  award  should  relate,  enter  upon,  take  possession  of  and  use  such  piece  or 
parcels  of  land  for  any  of  the  purposes  authorized  by  this  Act ;  any  law,  Statute  or 
usage  to  the  contrary  notwithstanding."  Section  74  enacted,  "  That  in  all  cases 
where  the  proprietors  of  the  majority,  that  is  to  say,  of  the  largest  part  in  value  of 
the  real  estate  in  any  street,  square,  or  section  of  the  City,  might  apply  to  the  said 
Council  for  any  specific  local  improvement  in  or  to  the  said  street,  square  or  section, 
other  than  the  repairing  of  the  streets  thereof,  it  should  be  competent  for  the  said 
Council  to  allow  the  same ;  and  for  the  purpose  of  defraying  and  covering  the  cost 
of  the  said  specific  improvement  or  any  part  thereof,  which  the  said  Council  might 
determine  to  be  borne  by  the  parties  interested  in  the  same,  the  said  Council  was 
thereby  empowered  to  impose  and  levy  by  Bye-law  a  special  rate,  tax  or  assessment 
on  all  real  estate  in  the  said  street,  square  or  section  of  the  City  benefitted  or  to 
be  benefitted  by  the  said  improvement,  according  to  the  assessed  value  thereof, 
sufficient  to  cover  the  expense  of  the  said  improvement,  in  whole  [405]  or  in  part, 
as  the  said  Council  might  decide,  which  said  rate,  tax  or  assessment,  it  should  also 
be  in  the  power  of  the  said  Council,  if  the  said  Council  saw  fit,  to  regulate  and  apply 
to  and  upon  such  real  estate  to  be  rated,  taxed  or  assessed,  and  in  proportion  to  the 
amount  of  benefit  which  shall  be  conferred  thereon  by  the  said  improvement," 

The  Appellant,  in  January,  1855,  commenced  an  action  against  the  Respondents, 
in  the  Superior  Court  sitting  for  Montreal,  to  recover  the  land  of  which  the  Re- 
spondents had  dispossessed  him,  under  the  provisions  of  the  above  Act,  The  de- 
claration stated,  that  the  Appellant  had  become  possessed  of  and  well  entitled  to 
two  plots  of  land  in  the  City  of  Montreal,  which  had  been  united  into  one  lot  of  the 
following  dimensions,  viz.,  32,\  feet  in  width,  and  78  feet  3  inches,  French  measure, 
in  length,  bounded  in  front  by  St.  Paul  Street,  in   rear  by  the  representatives  of 
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James  Dunlop,  that  is  to  say,  by  John  Gordon  McKenzie,  on  one  side  by  Joseph 
Street,  and  on  the  other  partly  by  the  representatives  of  Busby,  and  partly  by  the 
representatives  of  Dunlop  ;  that  whilst  the  Appellant  was  proprietor  in  possession 
of  the  land,  to  the  knowledge  of  the  Respondents,  they,  on  the  18th  of  December  then 
last  past,  against  the  Appellant's  will,  seized  and  took  possession,  by  an  act  of 
trespass,  of  a  part  of  the  Appellant's  lands,  to  wit,  a  part  adjoining  laterally 
St.  Joseph  Street,  measuring  9  feet  in  width,  by  all  the  length  of  the  land;  that  upon 
the  strip  of  land  whereof  the  Respondents  had  thus  seized  and  possessed  themselves, 
there  was  a  stone  wall  incomplete,  which  the  Appellant  had  caused  to  be  constructed, 
of  the  value  of  £100;  that  after  the  Respondents  seized  upon  the  strip  of  land  they 
con-[406]-structed  a  footpath,  and  had  refused  to  restore  the  land  to  the  Appellant, 
who  was  unable  to  continue  the  building  he  had  commenced  to  erect  upon  it,  to  the 
damage  of  £1000,  and  the  Appellant  concluded  that  he  might  be  declared  proprietor 
of  the  strip  of  land  which  the  Respondents  had  seized,  and  that  the  Respondents 
might  be  condemned  to  restore  it  to  him,  and  to  pay  him,  as  damages  and  for  the 
issues  and  profits  of  the  land,  the  sum  of  £1000. 

The  Respondents  pleaded,  that  by  virtue  of  different  Ordinances  and  Provincial 
Acts,  and  particularly  of  the  Act,  14th  and  loth  Vict.,  c.  128,  they  had  authority  to 
acquire  land  in  the  manner  stated  in  the  Act  and  set  forth  in  the  plea  ;  that  pursuant 
to  that  Act,  they  had  determined  to  enlarge  St.  Joseph  Street,  on  the  west  side, 
according  to  a  plan  submitted,  by  increasing  it  36  feet  in  breadth;  that  they  had 
instructed  their  Advocate,  Pelletier,  to  adopt  the  requisite  proceedings  to  acquire 
such  portions  of  the  land  as  were  necessary  for  the  enlargement  of  the  street,  accord- 
ing to  the  formalities  prescribed  by  the  above-quoted  law;  that  amongst  the  lands 
situate  on  the  west  side  of  St.  Joseph  Street,  was  that  of  the  Appellant,  of  which  it 
was  necessary  to  acquire  a  slip  of  65  feet  9  inches  in  length  along 
the  line  of  St.  Joseph  Street,  and  8  feet  9  inches  along  the  line  of  St.  Paul 
Street  ;  that  the  Respondents  had  given  the  Appellant  notice  pursuant  to  the  Act 
requiring  the  land  for  public  purposes,  and  that  after  the  time  fixed  by  the  notice 
they  had  presented  to  the  Justices  of  the  Peace  for  the  district  of  the  City  of  Mon- 
treal, in  Sessions,  a  requisition  calling  upon  them  to  summon  a  jury,  duly  qualified 
to  assess  the  amount  of  compensation  to  be  paid  to  the  Appellant  fur  the  land 
[407]  required  ;  that  the  compensation  was  duly  assessed  in  the  presence  of  the 
attorneys  of  the  Appellant,  at  £650:  that  the  Respondents  duly  tendered  that 
amount  to  the  Appellant,  and  on  his  refusing  to  accept  it  they  deposited  it  in  the 
hands  of  the  officer  of  the  Superior  Court  sitting  for  the  district  of  Montreal,  and 
that  thereupon  the  Respondents  took  possession  of  the  land  in  question,  and  appro- 
priated it  to  the  enlargement  of  the  street,  and  therefore  the  Respondents  claimed 
to  be  maintained  in  possession,  and  to  have  the  action  dismissed  with  costs. 

The  Appellant  replied,  denying  that  the  Respondents  became  possessed  of  the 
land  by  means  of  the  expropriation  thereof  alleged  in  the  plea,  and  further  insisted 
that  the  notice  given  to  him  by  the  Respondents'  advocate  was  not  such  as  the  law 
required,  and  that  such  notice  was  ilFegal;  that  the  Appellant,  on  receipt  of  the 
notice,  made  known  to  the  Respondents  the  nullity  of  it;  that  when  the  Respondents 
presented  their  petition  to  the  Justices  of  the  Peace,  the  Appellant  protested  against 
the  want  of  a  sufficient  notice,  and  excepted  to  the  proceedings,  but  the  Justices  dis- 
missed his  exceptions,  and  that  in  the  absence  of  a  proper  notice  the  Justices'  pro- 
ceedings were  illegal;  that  the  Respondents  had  not  shown  in  their  petition  to  the 
Justices  that  the  improvements  were  duly  demanded  by  the  proprietors  of  land  in 
the  locality:  that  the  verdict  of  the  jury  was  null  because  not  preceded  by  the  re- 
quisite formalities,  and  because  the  jury  did  not  render  a  verdict  according  to  law  : 
that  the  Respondents  should  have  tendered  the  amount  of  the  verdict  at  once,  and 
not  have  delayed  domg  so  for  more  than  four  months,  and  that  the  tender  was  then 
insufficient,  as  inter*  should  have  been  added  [408]  to  the  capital  amount  ;  that  the 
land  claimed  by  the  Appellant  in  the  action  was  not  only  the  portion  of  land  re- 
quired by  the  Respondents  in  their  demand  for  expropriation,  but  also  a  small 
strip  of  ground  which  the  Appellant  had  purchased,  and  which  the  Respondents  had 
taken  possession  of  and  unjustly  detained  from  the  Appellant. 

The  Respondents  answered  the  Appellant's  replication,  first,  by  a  general  denial 
of  all  the  allegations  contained  in  it.  and  secondly,  by  a  general  assertion  of  the 
truth  of  their  plea.  > 
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Witnesses  were  examined,  and  from  the  evidence  produced  on  the  part  of  the 
Appellant  and  Respondents  respectively,  the  following!  facts  were  established:  — 
That  on  the  1st  of  May,  1S54,  the  Appellant  duly  acquired  from  the  Sheriff  of  Mon- 
treal, a  piece  of  land,  situate  in  the  City  of  Montreal,  containing  32|  feet  in  front, 
by  74|  feet  in  depth,  French  measure.  Winded  in  front  by  St,  Paul  Street,  and  in 
rear  by  James  Dunlop,  on  one  side  by  St.  Joseph  Street,  and  on  the  other  by  the 
representatives  of  Bushy,  and  partly  by  the  representatives  of  Dunlop,  with  the 
ruins  of  a  building  thereon,  and  with  the  right  of  Mitoyermeti  in  the  stone  wall 
erected  upon  the  rear  of  this  ground;  on  which  day  Pelletier,  as  the  Advocate  and 
Attorney  ad  lites  of  the  Respondents,  gave  in  that  quality  a  written  notice  to  the 
Appellant,  informing  him  that  the  Respondents,  availing  themselves  of  the  Act, 
14th  and  15th  Vict.,  c.  128,  intended  to  acquire  from  him,  for  the  purpose  of  en- 
larging St.  Joseph  Street,  a  strip  of  his  land  of  the  following  dimensions,  8  feet 
8  inches  in  width  upon  the  front  of  the  lot  of  land  in  St.  Paul  Street,  9  feet  in  width 
upon  the  rear  of  the  lot,  and  75  feet  9  inches  in  [409]  length,  the  whole  English 
measure.  And  it  was  declared  in  the  notice,  that  such  improvement  had  been  de- 
manded from  the  Council  of  the  City  on  the  23rd  of  August,  1852,  by  a  majority  of 
the  proprietors  of  St,  Joseph  Street,  and  that  in  order  to  obtain  it  the  Respondents 
would  present  a  petition  on  the  5th  of  June,  1851,  to  the  Justices  of  the  Peace 
assembled  in  Session,  to  summon  a  jury  to  determine  the  value  of  the  strip  of  land. 
It  appeared  from  a  resolution  of  the  Council,  that  Pelletier  had  been  appointed  on 
the  5th  of  February,  1855,  Attorney  and  Counsel  of  the  Corporation,  with  authority 
to  appear  in  all  cases  wherein  the  Corporation  might  be  interested,  but  no  special 
authority  to  Pelletier  to  give  the  notice  to  the  Appellant  was  proved.  The  Appel- 
lant, on  the  13th  of  May,  1854,  by  deed  passed  before  notaries,  informed  the  Re- 
spondents that  he  did  not  intend  to  be  dispossessed  upon  the  notice  given  him  by 
Pelletier,  in  his  quality  of  Advocate  of  the  Respondents  ;  that  he  considered  that 
the  notice  was  null  in  law,  inasmuch  as  Pelletier  had  no  power  to  give  it,  and  none 
of  the  formalities  required  by  law  had  been  complied  with.  Notwithstanding  this 
protest,  the  Respondents,  on  the  3rd  of  June,  1851,  presented  a  petition  to  the 
Justices  of  the  Peace,  assembled  in  Session  at  Montreal,  declaring  that  on  the  de- 
mand of  certain  interested  parties,  conformably  to  the  74th  section  of  the  Act,  they 
wished  to  acquire  the  before-mentioned  strip  of  land,  and  concluding  that  a  jury 
might  be  summoned  and  sworn  to  value  the  same;  and  in  support  of  their  petition, 
they  produced  the  notice  given  to  the  Appellant  by  Pelletier.  On  the  same  day  the 
Appellant  appeared  before  the  Justices  of  the  Peace,  and  produced  a  declinatory 
exception,  by  which  he  [410]  alleged  that  the  Justices  of  the  Peace  could  not  take 
cognizance  of  the  petition  of  the  Respondents,  inasmuch  as  the  Respondents  had  not 
given  him  the  month's  notice,  required  by  the  68th  section  of  the  Act,  of  their  in- 
tention to  present  a  petition  to  dispossess  him,  and  because  the  Court  of  Sessions 
had  no  proof  that  the  improvement  had  been  demanded  by  a  majority  of  the  pro- 
prietors of  the  street  or  section  of  the  City  to  be  benefitted  ;  that  the  Respondents 
had  not  made  any  offer  to  the  Appellant  to  acquire  by  consent  his  land;  and  that 
none  of  the  conditions  required  by  law  for  the  purpose  of  an  expropriation  had 
been  observed,  and  the  same  reasons,  together  with  others,  were  pleaded  by  a 
peremptory  exception  or  plea.  The  Justices  of  the  Peace  were  of  opinion,  that  the 
notice  of  a  month  which  had  been  given  to  him  by  Pelletier  was  legal,  and  that  all 
the  formalities  had  been  observed ;  and,  in  consequence,  they  dismissed  the  Appel- 
lant's exceptions,  and  thereupon  summoned  a  jury  to  determine  the  value  of  the 
land.  The  jury  was  chosen  under  protest  on  the  part  of  the  Appellant,  who  also 
desired  to  produce  witnesses  before  the  jury,  to  establish  certain  facts  relative  to 
the  value  of  the  property,  and  to  establish  his  damage  in  consequence  of  the  in- 
tended expropriation  ;  but  the  Court  declared,  that  they  had  no  power  to  administer 
an  oath  to  such  witnesses,  and  that  the  jury  would  not  hear  witnesses,  as  they  are 
satisfied.  A  verdict  was  returned  by  nine  of  the  jurors  appraising  the  land  at 
£650.  The  proceedings  were  removed  by  Certiorari,  by  the  Appellant,  into  the 
Superior  Court,  by  whom  the  writ  of  Certiorari  was  quashed.  It  further  appeared 
from  the  evidence,  that  the  Appellant  in  October,  1854,  acquired  from  [411]  one 
of  the  representatives  of  Dunlop  named  McKenzie,  a  strip  of  land  adjoining  that 
before  described,  by  means  of  which  acquisition  the  land  originally  purchased  by  the 
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Appellant  from  the  Sheriff  was  enlarged  to  the  following  dimensions,  viz.,  32|  feet 
in  width,  by  78  feet  3  inches  in  length,  French  measurement,  and  as  the  Respondents 
did  not  tender  the  amount  of  the  verdict,  the  Appellant,  in  October,  laid  the  founda- 
tions of  a  building  extending  over  both  parcels  of  land.  The  Respondents,  however, 
on  the  31st  of  October,  1854,  tendered  to  the  Appellant  the  sum  of  £650,  and  on 
his  refusal  to  accept  it  they  deposited  the  amount  in  the  office  of  the  Superior  Court, 
and  on  the  1 4th  of  December,  L854,  began  to  appropriate  the  strip  of  land  claimed 
by  their  notice  of  expropriation  by  making  thereon  a  footpath  which  they  completed 
on  the  19th  of  the  same  month,  when  they  took  possession  not  only  of  that  strip  of 
land,  but  also  of  a  strip  in  addition,  19  inches  in  length  by  9  feet  in  width,  part  of 
that  purchased  by  the  Appellant  in  October,  1854,  from  McKenzie,  and  upon  which 
the  foundations  had  been  laid. 

The  Superior  Court  (Mr.  Justice  Mondelet  dissenting)  delivered  judgment  on  the 
19th  of  April,  1855,  in  favour  of  the  Respondents,  declaring  that  they  had  acquired 
the  land  claimed  by  means  of  the  expropriation,  and  dismissed  the  Appellant's 
action  with  costs. 

The  Appellant  appealed  against  this  judgment,  to  the  Court  of  Queen's  Bench 
for  Lower  Canada,  relying  upon  the  following  grounds: — First,  that  the  judgment 
should  have  been  rendered  in  his  favour  and  against  the  Respondents.  Second, 
that  all  the  allegations  contained  in  the  declaration  were  well  founded,  both  in  fact 
and  in  law,  and  that  all  the  facts  alleged  [412]  by  the  Appellant  in  his  action  had 
been  legally  proved.  Third,  that  all  the  allegations  in  the  exception  and  defence 
of  the  Respondents  were  unfounded  in  law  and  in  fact,  and  that  the  Respondents 
had  not  proved  the  facts  alleged  in  their  exception.  Fourth,  that  the  judgment 
had  been  rendered  contrary  to  law  and  justice,  and  the  facts  proved  in  the  cause. 
And  fifth,  that  the  Appellant  had  established  that  he  was  the  owner  of  the  realty 
in  question,  and  that  the  Respondents  had  illegally  possessed  themselves  of  it,  and 
that  they  had  not  justified  the  taking  possession. 

The  Court,  consisting  of  the  Chief  Justice,  Sir  L.  H.  Lafontaine,  and  the  Puisne 
Judges,  Aylwyn,  Duval  and  Caron,  were  divided  in  opinion.  Mr.  Justice  Aylwyn 
was  of  opinion,  that  the  Court  ought  to  enter  into  an  examination  of  the  question  of 
the  validity  or  invalidity  of  the  proceedings  before  the  Justices  of  the  Peace, 
but  the  other  Judges  were  of  a  contrary  opinion.  The  material  part  of  the  judgment 
pronounced  by  the  Chief  Justice  on  the  2nd  of  July,  1856,  was  as  follows: — "  We 
think  that  these  proceedings,  even  if  they  were  supposed  to  be  irregular  or  defer;  ive, 
are  exempt  from  any  criticism  on  our  part,  for  the  law  has  not  given  jurisdiction 
to  this  Court  to  examine  them.  If,  notwithstanding  the  silence  of  the  Act  of  1851, 
on  the  subject,  the  proceedings  of  the  Justices  of  the  Peace  were  subject  to  the 
revision  of  another  Tribunal,  it  appears  to  me  that  a  proceeding  by  Certiorari  was 
the  only  remedy  open  to  Beaudry,  and  that  was,  in  fact,  the  one  which  he  adopted  on 
the  occasion,  prior  to  the  Respondents'  taking  possession  of  the  land.  Mention 
of  this  fact  is  made  in  the  I' races  Verbal  of  the  proceedings  of  the  Justices  of  the 
Peace,  in  their  [413]  Special  Session  of  the  6th  of  June,  1854,  as  well  as  in  the 
Exhibit  No.  16  of  the  Respondents.  This  proceeding  by  Certiorari  was  instituted 
before  the  Superior  Court,  the  only  Tribunal  before  which  it  could  have  been 
brought.  In  fact,  besides  the  following  general  provisions  of  the  Judicature 
Act  of  1849,  c.  28,  sec.  7, — "That,  excepting  the  Court  of  Queen's  Bench,  all  Courts 
and  Magistrates,  and  all  other  persons,  and  bodies  politic  and  corporate,  within 
Lower  Canada,  shall  be  subject  to  the  superintending  and  reforming  power,  order 
and  control  of  the  said  Superior  Court  and  of  the  Judges  thereof  etc.,  etc' — another 
Act,  of  the  same  year,  c.  41.  which  has  special  reference  to  Prerogative  Writs,  ex- 
pressly enacts,  sec.  16, — 'That  all  Writs  of  Certiorari  shall  issue  out  of  the 
Superior  Court.'  It  appears  that  the  judgment  of  the  Superior  Court  was 
adverse  to  the  pretensions  of  the  Appellant,  Beaudry.  From  that  judgment  there  is 
no  appeal.  The  proceedings  before  the  Justices  of  the  Peace,  and  the  verdict  of  the 
jury,  are,  therefore,  excluded  from  our  examination.  They  are  beyond  our  juris- 
diction. Moreover,  by  means  of  the  Certiorari,  the  Superior  Court  had  before 
it  the  Record  of  the  proceedings  of  the  Justices  of  the  Peace,  and  could,  therefore, 
decide  upon  the  knowledge  of  the  facts,  en  connaissance  de  cause.  Its  decision  upon 
ih     Certiorari  has  now.  to  all  intents  and  purposes,  the  effect  of  a  final  judgment, 
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chose  jugee,  rei  judicatae.  The  case  is  not  the  same  with  this  Court.  We  sit 
here  as  a  Court  of  appeal  from  certain  judgments  rendered  by  the  '  Superior  Court  ;  ' 
and  which  the  law  allows  to  be  appealed  from,  within  a  specified  delay.  It  must  be 
remarked,  that  there  has  been  no  appeal  from  the  judgment  rendered  by  the 
Superior  Court,  [414]  on  the  Certiorari  of  Beaudry,  even  supposing  for  a  moment 
that  an  appeal  would  lie  from  that  judgment.  We  have  not  before  us  the  Record 
of  the  proceedings  had  before  the  Justices  of  the  Peace ;  and  we  have  no  means  of 
causing  that  Record  to  be  brought  before  us.  All  we  can  find  in  the  Record  of  the 
present  case,  are  only  copies  of  certain  proceedings,  which  took  place  before 
another  Tribunal;  which  copies  have  been  produced  by  the  parties  to  the  proceed- 
ings before  us,  either  in  support  of,  or  in  opposition  to,  Beaudry's  petitory  action 
(according  to  whichever  interpretation  they  are  susceptible  of),  only  as  matter 
of  proof,  and  not  as  matter  subject  to  revision,  as  being  the  judgment  of  a  Court 
of  Justice,  to  be  reversed  or  affirmed,  on  the  appeal  instituted  before  us.  It  is 
not,  therefore,  under  this  latter  character  that  we  are  called  upon  to  regard  them. 
Among  the  number  of  these  copies  is  to  be  found  the  verdict  of  the  jury.  This  copy 
being  duly  certified,  the  Respondents  have  authentic  evidence,  that  the  indemnity 
to  be  paid  to  Beaudry  was  fixed,  according  to  law,  by  a  jury,  at  the  sum  of  £650, 
and  that  the  verdict  of  the  jury  is  in  full  force,  and  has  become  inassailable,  having 
acquired  the  force  of  a  final  judgment,  chose  jugee.  That  is  sufficient  to  justify 
the  deposit  made  by  the  Corporation  of  the  said  sum  of  money,  and  their  taking 
possession  of  the  land.  It  must  not  be  inferred  from  what  I  have  just  said,  that  if 
we  were  called  upon  to  decide  upon  the  validity  or  invalidity  of  the  proceedings 
before  the  Justices  of  the  Peace,  that  I  would  concur  in  the  opinion  of  my  learned 
colleague,  on  the  different  points  in  his  explanations.  First.  The  objection  drawn 
from  the  fact,  that  the  notice  of  one  month,  dated  the  1st  of  May,  1854,  was  [415] 
given,  not  by  the  Mayor  and  Clerk  of  the  City  Council,  but  merely  by  Pelletier, 
as  '  Advocate  and  Attorney  of  the  Corporation  of  the  City  of  Montreal,'  does  not 
appear  to  me  to  be  tenable.  That  notice  being  the  commencement  of  a  judicial 
proceeding,  namely,  of  a  compulsory  expropriation,  Pelletier  did  not  require,  under 
our  laws,  to  have  a  special  power  of  attorney  to  give  it.  His  commission  (sa 
qualite),  as  Advocate  and  Attorney,  was  sufficient  to  cause  him  to  be  considered, 
prima  [arte,  as  duly  authorized  by  the  Corporation  to  act  in  its  name,  so  long  as 
lie  was  not  disavowed  by  that  body.  According  to  our  laws,  Beaudry 
had  no  right  to  call  his  authority  in  question.  The  Statute  of  1851 
does  not  exact  that  the  notice  of  one  month  should  be  signed  by  the 
Mayor,  or  by  any  other  person  in  particular ;  it  might,  therefore,  have 
been  signed  by  '  the  Advocate  and  Attorney  of  the  Corporation,'  subject,  never- 
theless, to  his  responsibility  for  damage  towards  Beaudry,  if  it  afterwards  occurred 
that  he  was  rightly  disavowed  by  the  Corporation.  Even  supposing  a  written  power 
of  attorney  was  necessary,  that  which  had  been  given  to  Pelletier,  by  the  resolution 
of  the  City  Council,  on  the  11th  of  June,  1851,  authorizing  him  'to  appear  in  all 
cases  in  which  the  Corporation  was  interested,'  and  which  Beaudry  admitted  to 
be  in  force  during  the  whole  of  the  year  1854,  ought  to  be  sufficient  to  have 
authorized  him  to  give  the  notice  in  question.  But  there  exists  other  reasons  for 
maintaining  the  legality  of  Pelletier's  act.  The  act  has  since  been  approved  and 
ratified  by  the  Corporation  itself.  This  results  from  the  proceedings  of  the  City 
Council  on  the  1  -'5th  of  June,  1 854 ;  from  the  offer  and  deposit  of  the  sum  of  £650 ; 
and  from  the  taking  possession  of  the  [416]  land.  Beaudry  has  consequently  no 
grounds  ever  to  fear  a  disavowal  by  the  Corporation  of  the  acts  of  Pelletier. 
Second.  The  Statute  does  not  require  that  an  offer  should  be  made  previous  to  the 
notice  in  question.  The  object  of  the  notice  of  one  month,  is  principally  to  advise 
the  proprietor,  in  a  regular  and  legal  manner,  of  the  intention  and  wish  of  the 
Corporation  to  acquire  his  property  In  such  cases,  sound  reason  more  naturally 
requires  that  it  should  be  incumbent  on  the  vendor  to  state  the  price  he  expects  to 
receive.  The  notice  gives  the  parties  a  month's  delay,  for  the  purpose  of  enabling 
them  to  effect  an  amicable  settlement.  The  initiative,  to  effect  this  settlement,  may 
be  taken  by  either  of  the  parties,  as  the  Statute  contains  no  provision  on  the  subject. 
Beaudry,  himself,  by  his  protest  of  the  13th  of  May,  1854,  demanded  the  sum  of 
£2000  currency,  from  the  Corporation,  as  being,  in  his  opinion,  a  reasonable  com- 
pensation for  the  ground  which  the  Corporation   desired  to  acquire  from  him,  as 
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stated  in  the  notice  of  the  1st  of  May.  L854.  A.8  lie  no  doubt  must  bave  foreseen, 
his  offer  was  not  accepted.  Hence,  the  necessity  of  continuing  to  proceed  to  the 
compulsory  expropriation,  in  due  course  of  law.  Third.  As  to  the  question  of 
interest  on  the  amount  of  the  compensation,  none  could  have  been  offered,  because 
none  was  owing.  The  Corporation  did  not  acquire  the  properly,  and  could  not  take 
possession  of  it,  till  after  deposit  made  of  the  compensation;  until  then,  the  pro- 
prietor remained  in  the  possession  and  enjoyment  of  his  land.  By  what  right, 
therefore,  could  he  claim  interesl  I  Fourth.  With  respect  to  the  time  when  the 
offer  should  have  been  made  to  pay  the  amount  of  the  compensation,  the  Statute 
does  not  fix  the  time.  I  [417]  think,  however,  that  if  the  Corporation  were  unjustly 
in  mora,  the  proprietor  ought  to  have  his  remedy,  it  would  be  by  means  of  an 
action,  to  cause  the  time  to  he  fixed  by  a  judgment,  within  which  the  payment  of  the 
compensation  ought  to  be  made,  under  pain  of  forfeiture  of  the  rights  acquired 
by  the  Corporation  up  to  that  period.  It  is  the  sole  remedy  that,  owing  to  the 
silence  of  the  Statute  on  the  subject,  the  Common  law  can  offer  to  the  proprietor, 
so  long  as  Ave  have  no  better  Legislative  provisions  in  matters  of  compulsory  expro- 
priation But,  in  the  present  ease,  the  delay  of  which  the  Appellant  complains, 
ought  to  be  imputed  to  himself,  and  not  to  the  Corporation,  on  account  of  the 
Certiorari  which  was  the  cause  of  it.  That  appeal  by  Certiorari  had,  necessarily, 
the  effect  of  suspending  all  action  on  the  part  of  the  Respondents.  Fifth.  The 
neglect  or  absence  of  an  assessment  specially  made,  on  the  real  estate  of  all  pro- 
prietors, who.  in  1852,  may  have  petitioned  the  City  Council  to  obtain  an  order  to 
widen  that  part  of  St.  Joseph  Street,  where  the  property  in  question  is  situated, 
cannot  be  a  legal  objection.  It  is  true  that,  in  the  terms  of  the  Statute  of  1 851, 
sec.  74.  the  City  Council  might  impose  such  a  special  assessment  for  the  purpi 
the  proposed  improvement,  if  it  saw  fit.  But  the  Council  was  not  obliged  to  do 
so,  and  the  Appellant  had  no  right  to  exact  that  it  should  have  been  done,  inasmuch 
as  his  interests  could  not  be  affected  in  the  least  either  by  the  existence  or  non- 
existence of  such  a  special  assessment.  He  had  only  to  deal,  and  could  only  deal, 
with  the  Corporation,  and  not  with  the  proprietors  of  the  real  estate  above  men- 
tioned. In  point  of  fact,  provided  the  amount  of  compensation  were  paid  to  him, 
[418]  "i'  actually  offered  to  be  paid  to  him,  and  afterwards,  upon  his  refusal  to 
accept  it.  deposited  in  the  hands  of  the  Prothonotary  of  the  Superior  Court,  it  was 
indifferent  to  him  if  the  amount  were  taken  out  of  the  general  funds,  or  out  of  any 
special  fund  at  the  disposal  of  the  Corporation.  Besides,  the  latter  had  the  power 
to  make  the  acquisition  in  question,  independently  of  any  demand  on  the  part  of 
the  neighbouring  proprietors.  Sixth.  With  regard  to  the  last  objection — that 
drawn  from  the  allegation  that  the  jurors  had  not  heard  witnesses  on  the  part  of 
the  Appellant,  but  had  even  refused  to  hear  such  witnesses — I  admit  that  this  ol> 
jection  may  appear  plausible,  at  first  sight,  and  that  it  may  appear  to  afford  room 
to  the  Appellant,  to  complain  of  an  injustice  having  been  done  him:  an  injustice 
however,  which  exists  only  in  appearance.  This  Court  cannot  judge  of  the  fact 
from  personal  knowledge,  <  n  connaissance  de  cause,  because  it  has  not,  and  cannot 
have,  before  it,  the  record  of  the  proceedings  of  the  Justices  of  the  Peace.  If  we 
could  have  had  this  record  legally  before  us,  especially  in  the  state  in  which  it 
was  returned  to  the  special  jurisdiction  of  the  Justices  of  the  Peace  of  Montreal, 
after  it  had  been  sent  up  by  Certiorari  to  the  Superior  Court,  it  may  be  that  the 
Respondents  could  have  explained  this  pretended  refusal  to  hear  witnesses  in  a 
satisfactory  manner.  They  might  have  maintained  that,  according  to  circum- 
stances, Experts  most  frequently  take  upon  themselves  the  duties  of  witnesses,  in 
consequence  of  the  special  knowledge  they  have  of  the  facts;  and  that,  when  it  is 
a  question  of  jurors  to  value  properties,  these  jurors,  being  nothing  other  than 
Experts,  they  might,  if  they  possessed  themselves  a  sufficient  knowledge  of  the  value 
of  the  property.  [419]  faithfully  fulfil  the  object  of  their  appointment,  without  any 
examination  of  witnesses:  an  examination,  upon  which,  be  it  remembered,  en  pas- 
sant, the  Statute  of  1851  is  altogether  silent.  But,  once  more,  it  must  he  observed. 
we  are  not  called  upon,  and  cannot  be  called  upon,  in  this  appeal,  to  examine  the 
question  of  the  validity  or  the  invalidity  of  the  proceedings  which  took  place  within 
the  special  jurisdiction  of  the  Justices  of  the  Peace,  or  of  the  award  or  verdict  of 
the  jury  empanelled  by  them." 

The  appeal  was  from  this  judgment. 
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Sir  Frederick  Thesiger,  Q.C.,  and  Mr.  Ayrton,  for  the  Appellant.— It  was  not 
established  before  the  Justices  of  the  Peace  at  the  Sessions,  that  the  improvement 
was  demanded  by  a  majority  of  the  proprietors  of  the  largest  part  in  value  of  the 
real  estate  in  the  proposed  new  street,  as  required  by  the  74th  section  of  the  Canadian 
Act.  14th  and  15th  Vict.,  c.  128,  or,  that  the  Appellant  had  been  invited  to  an 
amicable  and  voluntary  settlement  of  the  value  of  the  land',  as  provided  by  sections 
66  and  68  of  that  Act/  That  being  so,  the  whole  proceedings  must  be  considered  as 
irregular.  Being  under  an  Act  of  the  Canadian  Legislature,  the  Corporation  must 
strictly  pursue  the  course  directed  by  the  Act,  or  the  proceedings  a're  void,  Taylor 
v.  Clemson  (2  Q.  Ben.  Rep.  978;  S.C.*2  Gall,  and  Dav.  11  :  and  upon  appeal,  11  Clk. 
and  Fin.  610).  So  it  has  been  held  upon  a  construction  of  clause  in  a  private  agree- 
ment, Tripp  v.  Armitage  (4  Mee.  and  Wels.  687) — [Mr.  T.  Pemberton  Leigh:  It 
may  be  a  question  whether  the  French  or  English  law  is  to  govern  this  [420]  case.] — 
The  Court  below  treated  this  case  as  one  of  English  law.  The  next  objection  is,  that 
Pelletier  had  no  authority  to  give  notice  to  the  Appellant  that  the  land  in  question 
was  required  for  public  purposes  ;  he  was  merely  the  attorney,  ad  lites,  of  the  Cor- 
poration, and  had  no  special  authority  to  act  for  them  in  this  particular  matter. 
Moreover,  the  notice  was  not  under  seal.  The  Appellant,  therefore,  was  fully  justified 
in  refusing  to  recognize  such  notice,  it  being  invalid,  and  the  subsequent  recog- 
nition of  the  authority  by  the  Corporation  will  not  make  the  notice  good.  Doe  d. 
Mann  v.  Walters  (10  Barn,  and  Cr.  626.  S.C.  5  M.  and  R.  357).  But  the  chief,  and. 
as  we  submit,  fatal  objection  is,  that  the  Court  of  Sessions  of  the  Justice  of  the  Peace 
refused  to  swear  and  examine  the  Appellant's  witnesses.  He  tendered  witnesses  to 
depose  to  the  value  of  the  land  in  question,  for  the  purpose  of  estimating  the  amount  to 
be  awarded  him  for  compensation.  The  Court  below  held,  that  as  the  Tribunal  was 
created  by  the  Canadian  Act,  14th  and  15th  Vict.,  c.  128,  and  as  no  express  authority 
was  given  by  section  68  to  swear  witnesses,  they  had  no  power  to  administer  an 
oath  to  the  witnesses.  Nothing  can  be  more  unfounded  or  fallacious.  The  Court 
consists  of  Justices  of  the  Peace,  who  decide  with  the  assistance  of  a  jury.  Such 
jury  must  be  sworn.  By  and  before  whom'?  Why,  the  very  Justices  who  say  they 
have  no  powder  to  administer  an  oath.  But  for  what  purpose  is  the  Court  constituted  1 
Why,  to  estimate  the  compensation  and  assess  the  damages.  How  can  they  do  that, 
and  how  can  either  the  Justices  or  jury  arrive  at  any  conclusion  without  hearing- 
witnesses?  If  witnesses  are  tendered  they  must  be  sworn.  The  refusal  to  hear 
witnesses  was  a  [421]  denial  of  justice.  Again,  the  Respondents  did  not,  within  a 
reasonable  time  after  the  verdict,  proceed  to  take  the  benefit  of  it,  by  tendering  the 
amount  assessed  for  compensation,  or  deposit  the  same  with  interest,  from  the  finding 
of  the  jury  till  the  tender  into  Court. 

Mr.  Hugh  Hill,  Q.C.,  and  Mr.  Unthank,  for  the  Respondents. — None  of  the 
objections  urged  against  the  judgment  of  the  Court  below  can  prevail.  The  78th 
section  of  the  Canadian  Act,  14th  and  15th  Vict.,  c.  128,  does  not  require  that  the 
jury  notice  should  be  preceded  by  any  offer  of  a  sum  for  compensation,  by  either 
party.  It  is  quite  sufficient  if  no  voluntary  agreement  has  taken  place. 
Neither  is  the  objection  that  the  notice  is  insufficient  as  being  signed  by 
Pelletier  alone  of  any  force.  The  Act  does  not  require  that  a  jury  notice  should  be 
signed  or  sealed  by  the  Corporation.  Such  notice  was,  therefore,  sufficiently  given 
by  him  as  their  attorney,  and  that  act  has  been  since  recognized  and  confirmed  by 
them.  But  supposing  there  was  any  defect  in  the  preliminary  proceedings,  it  was 
cured  by  the  appearance  of  the  Appellant  at  the  Sessions,  and  by  his  proceeding  with 
the  case.  The  question  as  to  the  regularity  of  the  proceedings  before  the  Justices 
cannot  be  reviewed  in  this  action  ;  it  could  only  be  so  by  means  of  a  Certiorari.  The 
Queen  v.  Bolton  (1  Q.  Hen.  Rep.  66),  Taylor  v.  Clemson  (11  Clk.  and  Fin.  649)  The 
Queen  v.  The  Committeemen  for  the  South  Holland  Drainage  (8  Ad.  and  Ell.  42!)). 
If  there  was  any  defect  it  was  only  one  of  procedure,  which  is  not  fatal,  The  London 
and  North  Western  Rail  troy  Com  puny  v.  Smith  (1  Mac.  and  Gor.  221).  The  other 
objection,  that  the  [422]  compensation  money  was  not  tendered,  is  also  untenable. 
The  Act  in  question  does  not  fix  any  time  within  which  the  price  assessed  by  the  jury 
must  be  tendered,  or  paid  into  Court,  nor  does  it  direct  that  interest  shall  be  paid 
for  the  period  between  the  assessment  of  damages  by  the  jury  and  the  payment 
into  Court.  Lastly,  the  objection,  now  Tor  the  first  time  raised,  to  the  refusal  to 
hear  the  witnesses  tendered  by  the  Appellant  at  the  Special  Sessions,  we  submit,  can- 
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not  be  entertained  upon  this  appeal,  as  that  question  was  not  raised  by  the  pleadings, 
nor  is  it  at  issue  in  any  of  the  proceedings. 

Judgment  was  reserved,  and  now  delivered  by 

The  Lord  Chief  Baron  Pollock  (17th  Feb.,  L858).  —This  was  an  action  of  trespass 
for  taking  possession  of  the  land  of  the  Plaintiff.  The  defence  was,  that  the  Mayor, 
Aldermen,  and  Citizens  of  Montreal  had  acquired  a  right  to  it  under  the  provisions 
of  an  Act  passed  by  the  Local  Legislature  of  Canada,  the  14th  and  15th  Vict.,  c.  128, 
sees.  66,  68,  69. 

The  Plaintiff  bought  the  property  at  a  public  auction  for  between  £100  and 
£200.  On  the  very  day  the  conveyance  was  executed,  he  was  served  with  a  notice 
that  the  Corporation  would  take  steps  to  acquire  the  part  of  the  property  they 
wanted  for  some  public  improvement  :  and  at  the  end  of  a  month,  they  petitioned 
the  Justices,  under  the  68th  section  of  the  Act.  to  summon  a  jury.  The  Plaintiff 
protested  then,  and  objects  now,  thai  the  Mayor,  Aldermen,  and  Citizens  of  Montreal 
ought  to  have  endeavoured  to  make  a  voluntary  agreement  before  he  presented  a 
petition  to  the  Justices.  The  Plaintiff  [423]  also  objected  that  Pelletier,  their  at- 
torney, who  gave  the  notice  to  the  Appellant  on  behalf  of  the  Corporation,  had  no 
sufficient  authority  to  give  the  notice;  that  he  was  only  their  agenl  for  suits;  that  a 
special  authority  was  necessary  for  this  purpose;  and  thai  the  notice  ought  to  have 
been  under  seal. 

The  Justices,  under  the  69th  section,  assembled  a  jury;  the  Plaintiff  attended 
under  protest;  Counsel  were  heard;  some  evidence  was  given  of  the  deeds  of  convey- 
ance to  the  Plaintiff  below,  but  whether  by  consent,  or  how,  does  not  appear;  when, 
however,  the  Plaintiff  proposed  to  call  witnesses  to  prove  the  amount  of  his  claim, 
the  Justices  said  they  had  no  power  to  administer  an  oath  to  them,  which  we  think 
must  be  understood  to  be  a  refusal  to  hear  them,  as  they  could  not  be  sworn,  and  the 
jury  said  they  did  not  require,  and  would  not  hear,  witnesses.  The  jury  returned  a 
verdict  for  £650.  The  Mayor,  Aldermen,  and  Citizens  of  Montreal,  allowed  the 
matter  to  rest  for  five  months,  and  then  tendered  the  money  :  paid  it  under  the  pro- 
visions of  the  Act,  and  took  possession,  which  is  the  trespass  complained  of. 

The  Plaintiff  then  obtained  a  ( 'ertiorari  to  bring  up  the  proceedings  of  the  Justices. 
The  Superior  Court  held,  that  what  took  place  before  the  Justices  was  not  a  "  judicial 
proceeding,"  that  a  Certiora/ri  did  not  lie,  and  they  quashed  the  writ. 

The  Plaintiff,  thereupon,  brought  the  present  action  in  the  Superior  Court.  In 
the  proceedings  in  that  action,  evidence  was  given  of  what  the  Justices  had  decided, 
and  what  the  jury  had  said  and  done.  The  Court  (there  being  four  members)  was 
divided ;  three  decided  against  the  Plaintiff  altogether  (though  part  of  his  complain! 
was  for  taking  a  small  portion  of  the  [424]  property  not  included  in  the  notice),  one 
member  of  the  Court  was  in  favour  of  the  Plaintiff.  We  have  no  statement  before  us 
of  the  grounds  of  the  decision  of  the  majority  of  the  Court,  or  of  the  reasons  of  the 
dissenting  Judge  for  not  concurring  with  the  rest  of  the  Court. 

The  Plaintiff  appealed  to  the  Court  of  appeal.  In  his  statement  of  facts  he 
mentions  the  points  of  the  refusal  to  swear  the  witnesses  by  the  Court,  and  the  refusal 
to  hear  them  by  the  jury:  but  he  does  not  specially  mention  this  in  the  grounds,  or 
reasons,  of  the  appeal,  but  he  alleges  a  general  ground  that  the  proceedings  were 
illegal. 

The  members  of  the  Court  of  appeal  differed;  they  all  concurred  in  rectifying 
the  error  of  the  Court  below,  as  to  the  small  portion  of  land  taken  which  was  not 
included  in  the  notice;  but  three  of  the  Judges  gave  judgment  against  the  Plaintiff, 
and  the  remaining  Judge  assigned  his  reasons  for  dissenting,  and  these  judgmi 
are  before  us.  On  this  the  Plaintiff  appealed  to  Her  Majesty  in  Council.  We  think 
it  is  not  necessary  to  decide,  and  we  express  no  opinion,  on  any  of  the  objections 
which  have  been  argued  before  us,  except  that  which  relates  to  the  proceeding  before 
the  Justices  under  the  Canadian  Act  in  question. 

That  Act  had  recently  passed,  and  probably  this  was  the  first  time  it  was  resorted 
to  by  the  Corporation  to  acquire  property  in  land. 

The  first  question  is,  whether  the  meaning  of  the  Act  was,  that  the  jury  should  be 
assembled  by  the  Justices  and  sworn,  and  then  should  decide,  with  or  without 
evidence,  at  their  pleasure,  acting  as  Experts  and  arbitrators,  and  not  as  a  jury. 
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Now,  by  the  70th  [425]  section  (a),  which  has  not  been  alluded  to  either  here,  or  by 
the  Court  below,  the  same  mode  of  proceeding  is  made  applicable  to  various  cases 
of  damage  to  real  property  requiring  compensation ;  and,  among  others,  to  the 
removal  of  any  establishment  by  virtue  of  any  bye-law.  It  seems  impossible  that  the 
privilege  of  having  witnesses  sworn  and  examined  could  be  intended  to  be  taken 
away,  in  all  cases,  under  the  70th  section :  and,  if  not  under  the  70th  section,  then 
not  under  the  68th  section  ;  and,  indeed,  in  any  case,  where  a  jury  is  summoned  and 
sworn  to  determine  and  award  the  amount  of  compensation,  it  would,  in  our  judg- 
ment, require  express  words,  or  an  implication  of  absolute  necessity,  to  take  away 
the  Claimant's  right  to  have  his  witnesses  sworn  and  examined.  We  think  the  Act 
did  not  take  this  right  away.  If  the  Justices  were  competent  to  swear  the  jury,  so 
were  they  to  swear  the  witnesses;  and,  in  our  judgment,  the  witnesses  might  have 
been,  and  ought  to  have  been,  sworn  and  examined. 

[426]  There  are  then  only  two  remaining  questions: — Has  this  objection  been 
waived  ?  And,  can  we  take  notice  of  it?  It  seems  to  us,  that  when  the  Justices  decided 
that  they  had  no  power  to  administer  an  oath,  and,  therefore  (as  we  consider), 
declined  to  swear  the  witnesses  and  receive  their  testimony,  the  Claimant  could  do 
nothing  more  than  he  did  ;  it  was  not  his  business  to  protest  in  Court,  but  respect- 
fully to  submit  to  a  legal  decision.  In  order  to  prove  that  he  acquiesced,  and  waived 
his  right  to  complain  of  an  illegal  decision,  it  ought  to  be  shown  that  he  said  or  did 
something  to  give  the  Court  a  jurisdiction  which  the  Act  in  question  did  not  give 
them.  Mere  respectful  acquiescence,  or  submission  to  the  ruling  of  the  Justices,  will 
not,  we  think,  amount  to  a  waiver. 

Then,  lastly,  can  we  notice  this  objection?  It  is  certainly  before  us  as  a  fact ;  and 
as  the  Act  does  not  direct  any  judgment  to  be  given,  or  make  the  proceedings  con- 
clusive and  final,  we  think  any  manifest  failure  of  observing  the  fundamental  forms 
and  principles  of  the  administration  of  justice  would  vitiate  the  proceeding  before 
the  Justices,  and  render  it  null  and  void  ;  and  we  shall  advise  Her  Majesty,  to  reverse 
the  judgment,  and,  in  as  far  as  the  same  has  been  appealed  against,  give  judgment 
for  the  Plaintiff,  remitting  the  case  back  to  the  Court  below  to  assess  the  damages, 
each  party  paying  his  own  costs  in  this  appeal. 

[Mews'  Dig.  tit.  APPEAL,  II.  To  House  of  Lords,  1.  When  appeal  lies;  tit.  COLONY, 
II.  Particular  Colonies,  4.  British  North  America;  tit.  WAIVER  AND  AC- 
QUIESCENCE, 1.  General  Principles,  c.  Waiver.    S.C.  6  W.R.  346.] 

(a)  This  section  enacted  "  that  all  the  provisions  and  enactments  of  the  two 
sections  immediately  preceding  this  section,  with  regard  to  the  mode  in  which  the 
value  of  any  real  property  taken  by  the  said  Council  shall  be  ascertained,  and  the 
amount  thereof  paid  or  deposited  in  certain  cases,  shall  be  and  are  hereby  extended 
to  all  cases  in  which  it  shall  become  requisite  to  ascertain  the  amount  of  compensa- 
tion to  be  paid  by  the  Council,  to  any  proprietor  of  real  property,  for  any  damage 
by  him  sustained,  by  reason  of  any  alteration  made,  by  order  of  the  said  Council,  in 
the  level  of  any  footpath  or  side  walk,  or  by  reason  of  the  removal  of  any  establish- 
ment, subject  to  be  removed  by  any  bye-law  that  may  be  passed  under  the  56th,  or 
other  sections  of  this  Act,  or  to  any  party,  by  reason  of  any  other  act  of  the  said 
Council,  for  which  they  are  bound  to  make  compensation,  and  with  respect  to  the 
amount  of  compensation  for  which  damage  the  party  sustaining  the  same,  and  the 
said  Council,  shall  not  agree." 
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[427]   ON   APPEAL   FROM   THE    PREROGATIVE   COURT   OF    CANTERBURY. 

JOSEPH  EMANUEL  ALLEN,— Appellant;  Sir  THOMAS  HERBERT  MADDOCK,- 

Respondent  *  [Feb.  19,  1858]. 

Incorporation  of  an  imperfectly  attested  testamentary  paper,  intended  as  a  Will, 

in  a  subsequent  duly-attested  Codicil. 

An  unattested  paper,  which  would  have  been  incorporated  in  an  attested  Will 
or  Codicil,  executed  according  to  the  Statute  of  Frauds,  is  now  in  the  same 
manner  incorporated,  if  the  Will  or  Codicil  is  executed  according  to  the 
requirements  of  the  "Wills  Act,  1  Vict.,  c.  26,  sec.  9  [11  Moo.  P.C.  455]. 

Where  there  is  a  reference  in  a  duly-executed  testamentary  instrument,  to  another 
testamentary  instrument,  imperfectly  executed,  but  by  such  terms  as  to  make  it 
capable  of  identification,  it  is  necessarily  a  subject  for  the  admission  of  parol 
evidence,  and  such  parol  evidence  is  not  excluded  by  the  1st  Vict.,  c.  26  [11 
Moo.  P.C.  454,  455]. 

If  the  parol  evidence  satisfactorily  prove  that,  in  the  existing  circumstances, 
there  is  no  doubt  as  to  the  instrument  referred  to,  it  is  no  answer,  that  by 
possibility,  circumstances  might  have  existed  in  which  the  instrument  could 
not  have  been  identified. 

A  married  woman,  having  power  under  a  settlement  to  make  a  Will,  in  the  yeai 
1851  made  a  testamentary  instrument,  in  her  own  hand-writing,  which  she 
intended  to  operate  as  a  Will,  but  which  was  not  attested  according  to  the 
requirements  of  the  1st  Vict.,  c.  26,  sec  9.  In  1856,  she  duly  executed  a 
Codicil,  which  was  headed,  "  This  is  a  Codicil  to  my  last  Will  and  Testament." 
This  Codicil  contained  no  reference  to  the  testamentary  paper  of  1851,  which 
was  not  produced  at  the  time  the  Codicil  was  executed,  but  was  found  at  her 
death  in  a  trunk  in  a  room  in  the  deceased's  residence,  enclosed  in  a  sealed 
envelope,  on  which  was  endorsed  "  Mrs.  Anne  Foote's  Will."  The  Codicil  was 
found  in  a  drawer  in  her  bed-room.  No  other  Will  or  testamentary  paper 
was  found.     Held  (affirming  the  decree  of  the  Prerogative  Court): 

First,  that  as  there  was  a  distinct  reference  in  the  Codicil  to  a  "  last  Will  and 
Testament,"  and  as  no  other  Will  had  been  found,  the  testamentary  paper  of 
1851  was,  by  parol  evidence,  sufficiently  identified  as  the  "  last  Will  "  referred 
to  by  the  Codicil  of  1856. 

Secondly,  that,  though  informally  executed,  the  testamentary  paper  of  1851  was 
incorporated  with,  and  made  valid  by,  the  duly-executed  Codicil  of  1856,  and 
probate  granted  to  both  papers  as  together  containing  the  last  Will  and 
Codicil  of  the  Testatrix. 

The  question  in  this  appeal  was,  whether  by  the  following  words  in  a  Codicil, 
made  in  1856,  "  This  is  [428]  a  Codicil  to  my  last  Will  and  Testament."  and  the 
circumstances  of  the  case,  a  testamentary  paper  made  in  1851,  and  intended  by  the 
Testatrix  as  her  Will,  but  which  was  informal,  not  being  attested  as  required  by  the 
Wills  Act,  1st  Vict.,  c.  26,  sec.  9,  was  sufficiently  referred  to  and  identified,  as  to 
become  incorporated,  and  acquire  validity  from  the  duly  attested  Codicil. 

The  appeal  arose  out  of  a  cause  instituted  in  the  Prerogative  Court  (if  Canter- 
bury, of  proving  in  solemn  form  of  law  the  last  Will  and  Testament,  with  a  Codicil 
thereto,  of  Anne  Allen  (formerly  Foote,  widow),  the  wife  of  the  Appellant,  promoted 
by  the  Respondent,  one  of  the  executors  named  in  the  Will,  against  the  Appellant. 
The  Will,  which  was  in  the  hand-writing  of  the  deceased,  was  dated  the  1st  of 
December,  1851,  and  was  attested  by  one  witness  only.  It  was  made  by  the  deceased, 
while  under  coverture,  in  virtue  of  a  power  conferred  upon  her  by  a  settlement  made 
on  her  marriage.  By  this  instrument  the  deceased  left  pecuniary  legacies  to  certain 
persons  of  the  name  of  "  Drew,"  her  brothers  and  nephews,  and  her  jewellery  to  some 


*  Present :  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 
the  Right  Hon.  Sir  Edward  Ryan,  and  the  Righl  Hon.  Sir  Cresswell  Cresswell. 
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friends,  and  appointed  the  Rev. Wood,  Curate  of  Christ  Church,  Bath,  and  Sir 

Thomas  Herbert  Maddock,  executors. 

The  Codicil  was  dated  the  13th  of  September,  1856,  the  day  previous  to  the 
deceased's  death,  and  was  as  follows:—"  This  is  a  Codicil  to  my  last  Will  and  Testa- 
ment. I  bequeath  to  my  faithful  servant,  Eliza  Baker,  now  residing  with  me  at  No. 
29,  New  Kin-  Street,  in  the  City  of  Bath,  the  sum  of  one  hundred  pounds,  with  as 
much  of  my  furniture  as  in  the  opinion  of  my  Executor  will  be  sufficient  to  furnish  a 
sitting-room  and  a  bed-room.  This  legacy  is  to  be  duty  free.  I  bequeath  the  sum  of 
one  hundred  [429]  pounds  to  Nicholas  Drew,  residing  in  the  City  of  Worcester, 
tailor.  This  legacy  is  to  be  duty  free.  I  bequeath  one  hundred  pounds  to  Edward 
Drew,  of  the  City  of  Bristol,  Brightsmith.  This  legacy  is  to  be  duty  free.  I  bequeath 
my  best  service  of  china  and  my  cheffonier  to  John  Taylor,  of  No.  34,  New  King 
Street,  in  the  City  of  Bath.  I  bequeath  my  red  cashmere  shawl,  dark  blue  silk  dress, 
and  toilet  glass,  to  Mary  Ann  Taylor,  of  :54,  New  King  Street,  in  the  City  of  Bath. 
I  also  bequeath  to  her  my  black  dress  cap,  half  a  dozen  slips  and  half  a  dozen  night 
gowns."    This  Codicil  was  signed  and  attested  by  two  witnesses. 

The  testamentary  paper  of  1851,  and  the  Codicil  of  1S5G,  were  propounded  in  an 
allegation  given  in  by  the  Respondent,  which  pleaded  the  fact  of  the  settlement  made 
in  the  year  1840,  on  the  marriage  of  the  deceased  with  the  Appellant,  under  which 
she    was    em] lowered    to    dispose    of    her    property    by    Will,    notwithstanding    her 
coverture;  and  alleged  that  the  Will  was  written  by  the  deceased  herself  on  the  day 
it  bore  date,  and  signed  by  her  in  the  presence  of  one  Hoare,  who  attested  the  same. 
That  the  Codicil  was  prepared  by  her  directions  and  instructions,  and  duly  executed 
and  attested.    That  since  the  year  1846,  she  had  lived  apart  from  the  Appellant,  and 
had  assumed  the  name  of  "  Foote,"  and  from  the  time  of  her  separation  until  her 
death  had  been  generally  known  by  such  name  and  no  other.    That  after  separating 
herself  from  the  Appellant,  she  had  frequently  declared  her  intention  to  benefit  her 
relations  and  others  by  her  Will,  and  in  allusion  to  such  Will  frequently  spoke  of 
the  Respondent,  with  whom  she  was  in  the  habit  of  corresponding,  as  her  friend, 
who  would  manage  [430]  her  affairs  in  case  of  her  death  ;  that  shortly  after  the  date 
of  the  Will,  in  the  year  1851,  and  subsequently,  she  declared  she  had  made  her  Will, 
and  had  appointed  the  Respondent   an   executor  thereof.      That  the  Testatrix,   in 
executing  the  aforesaid  Codicil  to  her  Will,  meant   and   intended  to  confirm  and 
give  effect  thereto,  and  that  by  the  words,  "  This  is  a  Codicil  to  my  last  Will  and 
Testament,"  appearing  written  at  the  beginning  of  the  Codicil,  the  Testatrix  meant 
and  intended  to  refer  to  her  aforesaid  Will  as  being  such  Will.     That  the  Testatrix, 
having  been  in  a  state  of  ill  health  for  some  short  time  before  her  death,  became 
seriously  ill  on  the  8th  of  September,  1856,  and  on  the  following  day  was  attended 
at  her  residence  in  New  King  Street,  Bath,  by  Frederick  Field,  a  surgeon,  who  visited 
her  daily  from  that  time  until  Iter  death,  which  took  place  on  the  14th  of  the  same 
month;  that  on  the  morning  of  the  previous  day,  the  Testatrix,  being  desirous  to 
make  a  Codicil  to  her  Will,  spoke  to  Field  on  the  subject,  and  in  direct  allusion  to 
such  Will,  addressing  him,  said,  "  I  wish  you  to  do  something  for  me  in  respect  to 
my  Will,"  or  to  that  very  effect;  and  Field,  having  consented  to  comply  with  her 
desire,  proposed  visiting  her  again   in  the  course  of  the  same  day.     That  in  the 
course  of  the  afternoon   of  such  day  he  accordingly  again  attended  the  Testatrix, 
when  she  entered  on  the  subject  of  her  wishes,  and  stated  that  she  desired  to  leave 
something  to  her  servant,   and   also   some  other  trifling  legacies  to   friends;   and 
added,  "  I  wish  to  do  this  by  a  Codicil  to  my  Will,"  or  "  in  addition  to  my  Will." 
That  from  the  dictation  of  the  Testatrix,  she  being  confined  to  her  bed,  Field  then 
proceeded  to  write  the  Codicil,  and  on  reaching  that  part  in  which  the  [431]  Testa- 
trix desired  that  her  servant.  Baker,  should  have  as  much  furniture  as  her  executor 
might  deem  sufficient  for  furnishing  a  sitting-room  and  bed-room,  he  inquired  of 
the  Testatrix  who  was  the  executor  of  her  Will;  when  she  immediately  replied,  "  Sir 
Herbert  Maddock,"  and  at  the  same  time  said  there  was  another  executor,  but  did 
not  mention  his  name,  and  added,  that  Sir  Herbert  Maddock  would  be  the  acting 
person.     That  the  Codicil,  having  been  completed  and  executed  by  the  Testatrix, 
the  Testatrix,  on  being  asked  by  Field  where  the  Will  was  deposited',  said,  "  Oh!  my 
Will  is  iti  my  safe  keeping,"  and  then,  by  her  direction.-  the  Codicil  was  placed  in  a 
drawer  in   a  chest  of  drawers,  in  the  Testatrix's  bedroom,  and  locked  up  therein. 
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That  on  this  occasion  the  Testatrix  was  very  ill,  and  was  fully  aware  that  her  life 
was  in  danger,  and  that  Iter  death  might  occur  in  a  very  short  time.  Thai  in  allusion 
thereto,  she  requested  Field  immediately  on  her  death  to  write  to  her  friend  S 
Thomas  Herbert  Maddock.  her  executor,  whose  address  she  mentioned,  and  inform 
him  of  the  event,  and  she  at  the  same  time  directed  her  servant.  Baker,  to  take  i  harg< 
of  her  keys,  and  desired  her  not  to  give  them  up  to  any  person,  excepl  to  Sir  Thomas 
Herbert  Maddock.  That  the  Testatrix  had  in  her  possession,  a!  her  residence  in 
New  King  Street,  several  Indian  trunks,  two  of  which,  having  an  inscription  on  a 
brass  plate  "'  No.  1.  Mrs.  A.  Foote,"  and  "  No.  2,  Mrs.  A.  Foote,"  were  exactly  similar 
in  size  and  appearance,  and  were  always  kept  locked  in  the  Testatrix's  bedchamber. 
That  during  the  last  illness  of  the  Testatrix,  and  about  a  week  before  her  death,  the 
trunk  bearing  the  inscription  "  No.  2,"  was  removed  from  such  chamber  into  a 
chamber  ad-[432]-joining,  and  communicating  therewith,  and  was  so  removed  to 
make  room  for  a  sofa  for  the  use  of  the  Testatrix.  That  the  Testatrix  died  on  the 
14th  of  September,  1856,  and  immediately  afterwards  Field,  in  compliance  with  her 
desire,  communicated  the  fact  of  her  death  to  Sir  Thomas  Herbert  Maddock.  who 
shortly  afterwards  arrived  in  Bath  and  repaired  to  the  Testatrix's  residence,  and 
caused  a  search  to  be  made  for  the  Will  and  Codicil.  That  in  a  small  box  in  the 
Indian  trunk,  marked  No.  2,  was  found,  with  other  papers,  the  Will  in  question, 
enclosed  in  a  sealed  envelope  with  an  endorsement,  in  the  handwriting  of  the  Testa- 
trix, "  Mrs.  Anne  Foote's  Will  :"  and  that  in  a  drawer  in  the  chest  of  drawers,  in  the 
bedchamber  of  the  Testatrix,  was  found  the  Codicil.  That  diligent  search  had  been 
made,  as  well  in  the  Indian  trunks,  marked  No.  1  and  No.  i'.  as  in  all  other  de- 
positories belonging  to  the  Testatrix,  and  all  due  inquiry  made  in  regard  to  testa- 
mentary  papers,  but  that  no  other  paper  of  a  testamentary  character  of  the  Testatrix, 
save  the  Will  and  Codicil  aforesaid,  had  been  discovered.  That  the  Testatrix,  when 
she  alluded  to  her  Will,  and  declared  that  Sir  Thomas  Herbert  Maddock  was  an 
executor  thereof,  and  that  such  Will  was  in  her  safe  keeping,  meant  and  intended 
the  Will  found  in  her  Indian  trunk,  and  with  the  Codicil  respectively,  as  the  lasl 
Will  and  Testament  and  Codicil  thereto  of  the  Testatrix. 

The  Appellant  by  his  personal  answers  to  this  allegation,  admitted  generally 
the  facts  pleaded,  but  denied  that  the  deceased  intended  that  the  Codicil  of  1856.  was 
to  be  a  Codicil  to  the  testamentary  paper  of  1851. 

Seven  witnesses  were  examined  upon  the  allegation,  [433]  consisting  of  Baker. 
the  servant  of  the  deceased,  who  gave  evidence  to  the  fact  of  the  deceased  being 
separated  from  her  husband  for  many  years  ;  and  that  from  the  time  of  such  separ- 
ation she  had  dropped  the  name  of  her  husband,  and  went  by  the  name  of  "  Foote," 
her  first  husband's  name  :  that  the  deceased  had  expressed  her  intention  of  making  a 
Will  and  appointing  the  Respondent  her  executor  :  that  the  witness  saw  her  writ i ti- 
the Will  of  1851,  and  that  afterwards  the  deceased  told  her  she  had  made  a  Will  and 
appointed  the  Respondent  her  executor,  and  that  she  had  deposited  the  Will  in  a  chest 
in  her  room ;  that  the  chest  she  alluded  to  was  kept  in  the  room  of  the  deceased  until 
about  a  week  before  her  death,  when  it  was  moved  to  the  witness's  room  ;  and  she 
further  deposed  to  the  finding  of  the  Will  in  that  chest,  and  the  Codicil  in  the  drawers 
in  the  deceased's  room.  She  also  deposed  that  she  knew  of  no  other  Will  that  the 
Testatrix  had  made,  except  an  earlier  one  which  the  Testatrix  had  destroyed  in  her 
presence  long  before  the  date  of  the  execution  of  the  Will  in  question.  The  Respon- 
dent himself  was  also  examined  as  to  the  fact  of  the  finding  of  the  Will  in  the  chest, 
and  that  it  was  inclosed  in  an  envelope,  with  the  indorsement  "  Mrs.  Anne  Foote's 
Will,"  and  also  of  the  finding  of  the  Codicil,  and  of  his  acquaintance  with  the  deceased  ; 
and  further  he  deposed  that  complete  search  had  been  made,  but  that  no  other  Will 
or  Codicil  had  been  found  except  the  papers  propounded.  Field,  the  Surgeon  in 
attendance  on  the  deceased,  who  took  her  instructions  for  the  Codicil,  and 
was  one  of  the  attesting  witnesses  to  the  Codicil,  deposed  that  the  de- 
ceased, in  answer  to  his  question.  "  who  was  her  executor?"  answered,  "  Sir  Thomas 
Herbert  Maddock."  whom  she  [434]  desired  should  be  written  to  on  her  death,  and 
his  evidence  on  this  point  was  corroborated  by  Mr.  and  Mrs.  Taylor,  two  other 
witnesses  :  and  he  further  deposed  to  the  depositing  the  Codicil  in  the  drawer  where 
it  was  found.  Hoare,  the  attesting  witness  to  the  testamentary  paper  of  1851,  proved 
the  paper  propounded,  as  the  one  he  had  attested.  Mrs.  Taylor  also  gave  evidence, 
that  after  the  Codicil  was  signed,  the  deceased  was  asked  where  the  Will  was.  and 
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that  she  said  in  reply,  '*  that  is  in  safe  keeping/'     The  witnesses  were  not  cross- 
examined. 

On  the  9th  of  July,  1857,  the  Judge  of  the  Prerogative  Court  (The  Right  Hon.  Sir 
John  Dodson)  by  his  judgment  (see  case  reported,  nom.  "  Maddock  v.  Allen,"  1  Deane's 
Ecc.  Rep.  325),  held,  that  although  the  Will  of  1851  was  not  executed  according  to 
the  requirements  of  the  Wills  Act,  7th  "Will.  IV.  and  1st  Vict.,  c.  26,  sec.  9,  he  was 
satisfied  from  the  evidence  and  the  place  where  the  Will  and  Codicil  were  found,  that 
the  instrument  of  1851  was  the  Will  which  the  Testatrix  referred  to  in  the  Codicil; 
and  he  decreed  probate  of  the  two  papers,  as  together  containing  the  Will  of  the 
Testatrix. 

The  present  appeal  was  brought  from  this  decree,  so  far  as  it  related  to  the 
testamentary  paper  of  1851. 

Sir  Fitz-Roy  Kelly,  Q.C.,  and  Dr.  Jenner,  for  the  Appellant. — It  is  not  in  dispute 
that  the  paper  of  1851,  propounded  as  a  Will,  being  attested  by  one  witness  only, 
is  invalid  by  the  Wills  Act,  7th  Will.  IV.  and  1st  Vict,,  c.  26,  sec.  9,  and  is  consequently 
inoperative  per  se.  The  Codicil  being  properly  executed,  the  [435]  question  for 
decision  is,  whether  the  former  informal  testamentary  paper  is  rendered  effective 
and  operative  by  the  latter.  We  submit  that  the  paper  of  1851  is  not  sufficiently 
identified  by  the  Codicil,  as  to  be  necessarily  incorporated  with  it,  and  thus  form  a 
complete  Will.  It  cannot  be  successfully  contended  by  the  other  side,  that  the 
description  of  "  This  is  a  Codicil  to  my  last  Will,"  is  a  sufficient  identification  of  the 
Will  of  1851,  so  as  to  incorporate  it  with  the  Codicil.  The  contrary  was  held  in 
Croker  v.  The  Marquis  of  II  erf  ford  (4  Moore's  P.C.  Cases,  339),  Ferraris  v.  The 
Marquis  of  Hertford  (3  Curteis's  Ecc.  Rep.  468).  In  that  case  the  Testator  in  a 
duly-executed  Codicil,  ratified  and  confirmed  his  Will  and  "  Codicils,"  but  there  was 
:-n  imperfectly-executed  Codicil  as  well  as  others  duly  executed,  and  the  Court  held 
that  the  word  "  Codicils  "  meant  duly-executed  Codicils,  and  refused  probate  to  the 
imperfectly-executed  Codicil,  as  an  imperfect  Codicil  did  not  satisfy  the  meaning  of 
the  word  "  Codicils,"  there  being  duly-executed  Codicils  to  answer  such  reference. 
In  order  to  incorporate  an  unattested  testamentary  paper  in  a  duly-executed  Will 
or  Codicil  it  must  be  so  clearly  identified  that  there  can  be  no  mistake,  Smart  v. 
I'rujean  (6  Ves.  560,  565),  Utterton  v.  Robins  (I  Ad.  and  Ell.  423),  In  the  goods  of 
the  Countess  of  Durham  (3  Curteis's  Ecc.  Rep.  57),  In  the  goods  of  Dickins  (3  Curteis's 
Ecc.  Rep.  60),  Sheldon  v.  Sheldon  (1  Robert.  Ecc.  Rep.  81).  It  is  not  identified  by 
the  description  of  a  "  Will  "  when  in  fact  the  paper  of  1851  is  not  a  Will.  Neither 
is  it  susceptible  of  being  identified  by  other  means :  there  is  no  reference  to  its  date, 
nor  can  it  be  identified  by  any  internal  evidence,  [436]  or  by  its  contents  ;  or  by  its 
annexation  to  the  Codicil,  as  in  Hitehings  v.  Wood  (2  Moore's  P.C.  Cases,  355),  so  as 
to  distinguish  it  from  other  papers  of  a  similar  description,  if  more  than  one  existed 
or  were  found.  Here  there  may  be  other  Wills  which  might  answer  the  description. 
If  the  testamentary  paper  of  1851  be  admitted  to  probate  on  the  ground  that  no 
other  paper  is  produced  to  satisfy  the  description  in  the  Codicil,  the  effect  will  be  to 
incorporate  the  paper  of  1851  with  the  Codicil,  and  to  make  it  a  valid  Will,  merely 
by  parol  evidence  and  not  by  the  effect  of  the  reference  contained  in  the  Codicil 
itself.  We  submit  that  parol  evidence  cannot  be  received  in  order  to  identify  the 
paper  called  a  "  Will."  If  the  Codicil  had  identified  the  paper  by  describing  it  as 
containing  certain  specific  bequests,  such  reference,  we  admit,  would  have  been 
sufficient  to  let  in  the  proof.  Since  the  passing  of  the  Wills  Act,  7th  Will.  IV.  and 
1st  Vict.,  c.  26,  a  Court  of  Probate  cannot  admit  parol  evidence  to  supply  the  want  of 
formal  execution  required  by  the  9th  section  of  that  Act.  Neither  is  parol  evidence 
admissible  to  show  the  deceased's  intention  to  incorporate  the  paper  in  question  with 
the  Codicil  of  1856,  for  there  is  no  reference  in  the  Codicil  sufficiently  distinct  to 
justify  the  Court's  receiving  parol  proof.  The  effect  would  be  to  incorporate  the 
paper  of  1851,  by  parol  evidence  only,  and  not  by  the  effect  of  the  reference  in  the 
Codicil  itself. 

Dr.  Phillimore,  and  Dr.  Deane,  for  the  Respondent.- — No  other  testamentary 
paper  has  been  found  than  that  of  1851.  There  is  nothing,  in  fact,  to  answer  [437] 
what  the  Codicil  refers  to  as  a  "  last  Will,"  except  the  imperfectly  attested  Will  of 
1851.  No  question  is  made  but  that  it  was  in  existence  when  the  Codicil  was 
executed,  and  reasonable  negative  proof  lias  been  given  that  no  other  Will  is  in 
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existence  to  answer  the  description  in  the  Codicil.     Those  requirements  of  the  law 
having-  then   been   discharged,   the  sole  question   arises;   whether  the   reference  is 

sufficiently  distinct  as  to  leave  no  reasonable  doubl  as  to  the  identity  of  the  testa 
mentary  paper  of  185J.  being  the  "last  Will"  referred  to  in  the  Codicil  of  1856. 
We  submit  that  ii  does,  and  thai  the  Codicil  sufficiently  refers  to  the  Will  of  L851, 
so  as  to  make  it  a  part  of  the  Codicil,  and  thai  being  so,  though  the  paper  of  L851 
is  in  itself  an  imperfectly  attested  testamentary  instrument,  such  instrumenl  ij 
incorporated  in  and  made  a  valid  Will  by  the  subsequenl  duly-executed  Codicil. 
Habergham  v.  Vincent  (2  Yes.  J.  228),  Wilkinson  v.  Adam  (2  Ves.  and  Bea.  422,  445), 
Doe  d.  Williams  v.  Emus  (\  Cromp.  and  Mees.  42),  Smart  v.  Prujean  (6  Ves.  560), 
Barnes  v.  Crowi  ( I  Ves.  485,  107).  Hitching*  v.  Wood  (2  Moore's  P.C.  Cases.  355),  /// 
the  goods  of  tin  Countess  of  Durham  (3  Curteis's  Ecc.  Rep.  57),  Croker  v.  The  Marquis 
of  Hertford  (I  Moore's  P.C.  Cases,  339),  Ingoldby  v.  Ingoldby  (4  Notes  of  Cases.  193). 
Upon  the  second  point,  the  admission  of  parol  evidence,  we  contend,  that  this  is 
such  a  case  as  to  admit  extrinsic  evidence  to  show  intention  of  deceased.  Jaiinai i 
"On  Wills,"  p.  349  (Edit.  L844),  Wigram's  "  Extrinsic  evidence  in  aid  of  the  inter- 
pretation of  Wills,"'  pp.  7-76  (3rd  Edit.),  Doe  d.  Templeman  v.  Martin  (1  Nev.  and 
Man.  576).  Quincey  v.  Qwincey  (11  Jurist,  111). 

[438]  Their  Lordships'  judgment  was  delivered  by 

The  Right  Hon.  T.  Pemberton  Leigh  (July  8,  1858).— On  the  1st  of  December, 
1851,  Anne,  the  wife  of  Joseph  Emanuel  Allen,  but  who  was  separated  from  her 
husband,  and  who  had  assumed,  and  was  known  by,  the  name  of  "  Foote,"  drew  up 
in  her  own  handwriting,  and  signed  and  sealed,  a  paper  of  that  date,  described  in 
its  commencement  as  the  "  last  Will  and  Testament  of  me,  Anne  Foote,  of  Rath. 
which  I  make  and  publish  for  all  my  worldly  substance."  By  this  instrument  she 
gave  several  legacies,  and  appointed  exeeutors,  but  made  no  disposition  of  the 
remainder  of  her  property. 

She  had  a  power,  under  the  settlement  made  on  her  marriage,  to  make  a  Will, 
but  the  paper  in  question  was  attested  by  only  one  witness,  and  was.  therefore,  not 
valid. 

On  the  loth  of  September,  1856,  being  then  on  her  deatlr-bed,  she  duly  executed 
a  Codicil,  thus  headed:  ;<  This  is  a  Codicil  of  my  last  Will  and  Testament."  By  this 
Codicil,  she  gives  to  her  servant,  Eliza  Baker,  the  sum  of  £100,  "  with  as  much  of 
my  furniture  as.  in  the  opinion  id'  my  executor,  will  be  sufficient  to  furnish  a 
sitting-room  and  a  bed-room."  The  Codicil  appoints  no  executor,  and  contains  no 
other  reference  to  the  Will. 

On  the  following  day,  the  14th  of  September,  the  Testatrix  died.  On  her  death, 
search  was  made  for  her  testamentary  papers  by  Sir  Thomas  Herbert  Maddock,  who 
was  one  of  the  executors  appointed  by  the  paper  described  as  her  Will,  and  to  whom. 
in  pursuance  of  the  Testatrix's  direction,  a  letter  announcing  the  event  had  been 
sent  immediately  upon  her  death.  The  Codicil  was  found  in  a  chest  in  her  [439] 
bed-room,  and  the  disputed  paper  was  found  in  another  chest  which  had  been, 
shortly  before  her  death,  removed  from  her  bed-room  into  an  adjoining  room. 
This  paper  was  inclosed  in  a  sealed  envelope,  on  which  are  written  the  words — "  Mrs. 
Anne  Foote's  Will." 

No  other  testamentary  paper  of  any  description  was  found. 

Under  these  circumstances,  these  two  papers  have  been  admitted  to  probate  by 
the  Judge  of  the  Prerogative  Court:  and  against  this  decree  the  present  appeal  is 
brought  its  regards  the  Will. 

The  objection  relied  on  is,  that  there  is  no  such  distinct  reference  to  this  paper 
in  the  Codicil,  as  to  enable  the  Court  to  receive  parol  evidence  in  order  to  identify 
it;  that  it  is  not  identified  by  the  description  of  a  •Will."  for  that,  in 
truth,  it  is  not  a  Will:  that'  it  is  not  identified  either  by  date  or  by 
anv  reference  to  its  contents,  or  by  annexation  to  the  Codicil,  so  as  to 
distinguish  it  from  other  papers  of  a  like  description,  if  more  than  one  were  found: 
and  that  to  admit  this  paper  to  probate  on  the  ground  that  no  other  is  produced  to 
satisfy  the  description,  would  be  to  incorporate  the  Will  in  the  Codicil,  merely  by 
parofevidence,  and  not  by  the  effect  of  the  reference  contained  in  the  Codi.il  itself. 
It  becomes  necessary  to  examine,  with  some  minuteness,  the  rules  of  law  and  the 
decided  cases  applicable  to  this  subject. 
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Before  the  "  Act  for  the  Amendment  of  the  Laws  with  respect  to  Wills,"  7 
Will.  IV.,  and  1  Vict.,  c.  26,  was  passed  in  the  year  1837,  no  formalities  of  any  kind 
being  necessary  in  the  execution  of  a  Will  or  Codicil  as  to  personal  estate,  the  effect 
of  a  well-executed  testamentary  instrument  upon  one  not  well  [440]  executed  could 
hardly  come  before  a  Court  of  Probate.  But  such  questions  arose  very  frequently 
in  the  Temporal  Courts,  with  respect  to  the  disposition  of  real  estate;  and  the  Statute 
alluded  to  having  placed  Wills,  as  to  real  and  personal  property,  on  the  same  footing, 
it  should  seem  that  the  authorities  upon  this  point  with  respect  to  real  estate,  whether 
before  or  since  the  Statute,  in  the  Courts  of  Law,  are  now  equally  applicable  to  the 
Court  of  Probate,  with  regard  to  personalty.  In  considering  them,  however,  it  is 
necessary  to  bear  in  mind  this  distinction  between  cases  before  the  Statute,  and 
subsequent  cases,  namely,  that,  before  the  Statute,  a  testamentary  paper  not  executed 
so  as  to  affect  real  estate,  was  valid  as  to  personalty ;  was  really  a  Will  or  Codicil, 
and  might,  therefore,  strictly  answer  that  description  in  a  subsequent  reference  to 
it  by  that  name  ;  whereas  since  the  Statute  came  into  operation,  no  paper  not  properly 
executed  and  attested  can,  in  strictness,  be  for  any  purpose  a  Will  or  Codicil. 

It  is  necessary  also  to  remember  the  distinction  between  the  admissibility  of 
evidence  to  prove  a  testamentary  paper,  and  of  evidence  to  explain  its  meaning,  that 
direct  evidence  of  intention,  declarations  of  the  Testator  by  word,  or  in  writing, 
and  other  testimony  of  a  similar  character,  are  admissible,  when  the  Will  is  dis- 
puted, but  that  no  such  evidence  can  be  received  in  order  to  explain  the  expressions 
which  he  has  used.  Still,  in  construing  his  Will,  the  Court  is  entitled,  and  is  bound, 
to  place  itself  in  the  situation  of  the  Testator  with  respect  to  his  property,  the  objects 
of  his  bounty,  and  every  other  circumstance  material  to  the  construction  of  the  Will, 
and  for  this  purpose  to  receive,  if  occasion  require  it,  parol  evidence  of  those  [441] 
circumstances,  and  to  expound  his  meaning  with  reference  to  them. 

In  the  celebrated  treatise  of  Sir  James  Wigram,  cited  at  the  Bar,  these  rules  are 
stated,  discussed,  and  explained  in  a  manner  which  has  excited  the  admiration  of 
every  Judge  who  has  had  to  consult  it.  After  collecting  and  stating  the  effect  of  the 
several  authorities,  Sir  James  Wigram  sums  up  (as  it  appears  to  us  with  perfect 
accuracy)  the  result  in  these  terms  :  "  Every  claimant  under  a  Will  has  a  right  to 
require  that  a  Court  of  construction,  in  the  execution  of  its  office,  shall — by  means 
of  extrinsic  evidence — place  itself  in  the  situation  of  the  Testator,  the  meaning  of 
whose  language  it  is  called  upon  to  declare.  It  follows  that — with  the  light  which 
that  situation  alone  affords — the  Testator's  meaning  can  be  determined  by  a  Court; 
the  Court  which  so  determines  does,  in  effect,  declare  that  the  Testator  has  expressed 
his  intention  with  certainty,  or,  in  other  words,  that  his  Will  is  free  from  ambiguity." 
— (Prop.  v.  par.  96.) 

It  may  be  said  that,  on  the  present  occasion,  the  Court  of  Probate  is,  to  a  certain 
extent,  a  Court  of  construction;  for  it  has  to  determine  what  is  the  meaning  of  the 
reference  made  by  the  Testatrix  in  her  Codicil,  to  her  last  Will  and  Testament  (the 
executor  under  which  is  to  determine  upon  one  of  the  gifts  in  the  Codicil),  and 
whether  any,  and,  if  any,  what,  instrument  found  at  her  death  is  thereby  referred  to. 

This  question  is  one  of  fact  which  obviously  must  be  explained,  and  can  only  be 
explained  by  pai'ol  evidence.  At  first  sight  there  is  no  difficulty;  there  is  no  am- 
biguity whatever  in  the  expression  by  which  the  reference  is  made.  Parol  evidence 
must  necessarily  be  received  to  prove  whether  there  is  or  is  not  in  [442]  existence  at 
the  Testatrix's  death  any  such  instrument  as  is  referred  to  by  the  Codicil.  For  this 
purpose,  inquiry  must  be  made  and  evidence  must  be  offered  to  show  what  papers 
there  were  at  the  date  of  the  Codicil,  which  could  answer  the  description  contained  in 
the  Codicil;  and  the  Court  having  by  these  means  placed  itself  in  the  situation  of 
the  Testatrix,  and  acquired,  as  far  as  possible,  all  the  knowledge  which  the  Testatrix 
possessed,  must  say,  upon  a  consideration  of  those  extrinsic  circumstances,  whether 
the  paper  is  identified  or  not.  If  the  Will  in  question  had  been  properly  executed, 
there  can  be  no  doubt  that  it  would  have  been  treated  as  the  instrument  referred  to 
by  the  Codicil ;  yet  it  must,  in  that  case,  have  been  proved,  or  assumed,  that  there  was 
no  later  Will  revoking  it.  This  last  fact  is  one  which  is  in  truth  a  necessary  founda- 
tion of  the  establishment  of  every  testamentary  paper. 

That  a  description  in  a  Will  may  be  applied  to  a  subject  inaccurately  described 
in  it,  if  it  should  be  shown  by  parol  evidence  that  there  is  no  subject  to  which  it 
applies  with  accuracy,  can  admit  of  no  doubt.     "  If  the  description  in  the  Will  is 
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incorrect  evidence,  that  a  subject — having  such  and  such  marks  upon  it — exists, 
must  be  admissible,  that  the  Court  may  determine  whether  such  subject,  though  in- 
correctly described  in  the  Will,  be  that  which  the  Testator  intended."  (Wigram's 
"  Entrinsic  evidence  in  aid  of  the  interpretation  of  Wills,"  Prop.  v.  par.  64.) 

Is,  then,  the  evidence  in  this  case  sufficient  to  identify  the  paper  propounded  as 
the  Will  ?  No  other  paper  has  been  found  to  which  the  description  can  apply; 
here  is  a  paper  kept  by  the  Testatrix  up  to  the  time  of  her  death  in  her  own  posses- 
sion, to  [443]  which,  according  to  her  view  of  that  paper,  it  does  apply  with  the 
strictest  accuracy. 

If  we  are  to  read  the  Codicil  with  the  knowledge  of  what,  the  Testatrix  knew, 
namely,  that  she  had  this  testamentary  paper,  and  that  she  had  no  other,  can  it  be 
doubted  that  this  is  the  paper  referred  to  '. 

It  is  said,  however,  that  this  is  merely  the  effect  of  parol  evidence;  and  that 
there  may  be  other  Wills,  and  that  it  there  were  two  there  is  oothing  in  this  Codicil 
to  distinguish  which  was  the  Will  referred  to.  Unless  there  were  two,  both  im- 
perfectly executed,  and  both  of  the  same  date  (not  a  very  probable  event  K  the 
question  could  not  arise.  As  we  have  already  observed,  the  efficacy  of  every 
Will,  as  a  last  Will,  depends  upon  the  fact  that  there  is  none  later.  The  proof  of 
this  must,  in  all  cases,  lie  negative,  and  necessarily  of  very  different  weight,  some- 
times amounting  almost  to  certainty,  as  when  the  Will  is  made  on  the  death-bed  : 
sometimes  open  to  great  doubt,  as  when  the  Will  has  been  made  many  years  before 
the  death;  but  in  every  case  the  Court  admitting  the  instrument  to  probate,  must 
be  satisfied  that  it  is  the  last  Will. 

Supposing  the  paper  propounded  as  a  Will  in  this  case  had  been  executed  a  few 
hours  before  the  Codicil,  and  that  there  was  positive  proof  that  the  Testatrix  signi  d 
no  other  paper  until  she  signed  the  Codicil,  the  objection  which  is  now  made  would. 
in  law,  be  precisely  of  the  same  force. 

It  has  not  been  disputed  that,  if  the  Codicil  had  identified  the  paper,  by  describ- 
ing it  as  containing  certain  bequests,  such  reference  would  have  been  sufficient  to 
let  in  the  proof,  yet  in  such  ease  the  proof  would  equally  depend  on  the  assumption 
that  [444]  there  was  no  later  Will  which  contained  similar  bequests. 

No  doubt  the  rule  of  law  is  as  stated  by  Lord  Eldon  in  Smart  v.  Prujean  (6  Ves. 
565),  that,  "  an  instrument,  properly  attested,  in  order  to  incorporate  another 
instrument  not  attested,  must  describe  it  so  as  to  be  a  manifestation  of  what  the 
paper  is,  which  is  meant  to  be  incorporated."  For  this  purpose  it  is  necessary  that 
it  should  be  so  described  as  to  leave  no  doubt  in  the  mind  of  the  Judge,  in  the  circum- 
stances as  they  actually  existed  and  are  proved  before  him.  that  the  paper  referred 
to  is  the  paper  propounded. 

In  the  case  of  Smart  v.  Prujean  [6  Ves.  565],  the  Testator  by  his  Will  directed 
the  proceeds  of  his  real  estate  to  be  applied  to  such  purposes  as  he  should,  by  a 
private  letter,  which  he  stated  in  his  Will  that  he  intended  to  leave  with  the  Abbess 
of  a  Convent  named,  or  her  successor,  appoint.  This  Will,  according  to  the  state- 
ment of  it  in  the  report,  does  not  seem  necessarily  to  have  referred  to  any  pari  icula  r 
paper  then  in  existence.  The  letter  which  he  declared  his  intention  to  leave  might 
be  either  one  which  he  had  already  written  or  one  which  he  intended  to  write.  In 
point  of  fact  the  Testator  never  deposited  any  letter  in  the  custody  mentioned  in 
his  Will,  but  at  his  death  two  papers  were  found  in  an  envelope,  which  inclosed 
also  his  Will,  one  being  a  letter  addressed  to  his  executors,  and  another  a 
letter  addressed  to  the  Abbess  in  question,  both  documents  bearing  date 
some  months  before  his  Will,  and  one  of  them  mentioning  that  he  had 
devised  his  worldly  estate  and  effects  to  trustees  upon  the  uses  mentioned  in  the 
letter.  The  letter,  therefore,  in  [445]  terms,  referred  to  a  Will  already  made,  and 
could  hardly  be  construed  to  refer  to  the  Will  actually  produced,  which  was  dated 
many  months  afterwards.  Nor  had  the  letter  been  delivered  over  to  the  Abbess, 
which  Lord  Eldon  thought,  by  the  terms  of  the  Will,  was  an  essential  part  of  the 
condition  to  give  it  validity.  He,  therefore,  very  naturally  asked,  if  other  letters 
had  been  proved,  how  could  these  be  distinguished  from  them  .'  Tie  did  not  on 
that  occasion  express  any  doubt  that  parol  evidence  might  be  received,  provided  the 
reference  in  the  Will  was  to  a  paper  already  existing  and  sufficiently  identified. 

In  a  subsequent  case,  however,  if  Lord  Eldon's  observations  are  accurately 
reported,  he  appears  to  have  intimated  some  doubt  whether  a  paper  antecedently 
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existing,  and  clearly  and  undeniably  referred  to,  could  be  made  part  of  the  Will, 
Wilkinson  v.  Adam  (1  Ves.  and  Bea.  445) ;  but,  if  any  such  doubt  was  ever  thrown 
out,  later  decisions  removed  it,  and  completely  established  the  rule  that,  before  the 
late  Wills  Act,  a  paper  distinctly  referred  to  by  a  Will  might  be  incorporated  in  it. 

A  reference  by  a  Testator  to  his  last  Will,  is  a  reference  in  its  own  nature  to 
one  instrument,  to  the  exclusion  of  all  others;  if  so,  the  description  identifies  the 
instrument.  It  is  not  like  a  general  reference  to  Codicils,  of  which  there  may  be 
several. 

In  the  numerous  cases  to  be  found  on  the  subject  of  republication  of  a  Will  by 
a  Codicil  duly  executed,  and  which,  in  effect,  is  equivalent  to  a  re-execution  of  the 
former  instrument,  it  has  never  been  held  necessary  that  the  Codicil  should  refer 
to  the  particular  paper  containing  the  Will,  so  as  to  distinguish  it  from  all  other 
Wills. 

[446]  In  Barnes  v.  Crowe  (1  Ves.  J.  497),  Lord  Commissioner  Eyre  observes:  — 
"  The  Testator's  acknowledgment  of  his  former  Will,  considered  as  his  Will  at 
the  execution  of  the  Codicil,  if  not  directly  expressed  in  that  instrument,  must  be 
implied  from  the  nature  of  the  instrument  itself ;  as,  by  the  nature  of  it,  it  supposes 
a  former  Will,  refers  to  it,  and  becomes  part  of  it;  and,  being  attested  by  three 
witnesses,  his  implied  declaration  and  acknowledgment  seem  also  to  be  attested  by 
three."  It  was  decided  in  that  case,  that  the  republication  of  a  Will  by  a  Codicil 
was  not  only  a  recognition  of  the  Will,  but  had  the  effect  of  a  re-execution,  so  as  to 
make  it  speak  as  from  the  date  of  the  Codicil,  and  to  give  a  different  meaning  to 
a  general  devise  of  lands  from  that  which  it  previously  had. 

To  this  doctrine  Sir  William  Grant,  though  he  felt  himself  obliged  to  yield  to 
authority,  was  much  opposed,  and  when  he  had  to  consider  the  case  of  Barnes  v. 
Crowe,  [1  Ves.  Jun.  497],  in  the  case  of  Pigott  v.  Waller  (7  Ves.  118),  he  urged  very 
strong  reasons  against  the  principle  of  that  decision  ;  but  that  a  Codicil  to  a  Will, 
though  not  referring  to  it,  recognizes  a  preceding  Will,  and  amounts  to  a  republica- 
tion, he  does  not  intimate  any  doubt.  His  words  are — "  A  direct  republication,  or 
re-execution,  is  an  unequivocal  act,  making  the  Will  operate  precisely  as  if  it  was 
executed  on  the  day  of  the  republication.  But  a  reference  to  the  Will  proves  only, 
that  the  devisor  recognizes  the  existence  of  the  Will;  which  the  act  of  making  a 
Codicil  necessarily  implies  ;  not  that  he  means  to  give  it  any  new  operation,  or  do 
more  by  speaking  of  it  than  he  had  already  done  by  executing  it."  He  afterwards 
observes,  p.  120 — The  Lords  Commissioners,  in.  Barnes  v.  Crowe  [1  Ves.  Jun.  497], 
appear  to  have  [447]  determined  "  that  every  Codicil,  duly  attested,  ought  to  be 
held  a  republication.  Their  opinion  seems  to  be,  that  the  Codicil  was  incorporated 
with  the  Will.  The  general  proposition  referred  to  by  Lord  Commissioner  Eyre, 
is,  that  the  execution  of  a  Codicil  should  in  all  cases  be  an  implied  republication." 

In  the  case  of  Doe  d.  Williams  v.  Evans  (1  Cromp.  and  Mees.  42),  a  Testator 
prepared  a  Will  which  he  did  not  sign,  and  about  a  fortnight  afterwards  duly 
executed  a  Codicil  on  the  same  sheet  of  paper,  commencing  with  these  words : 
"  Codicil. — I,  David  Evans,  make  a  Codicil  to  the  foregoing  Will ;  "  and  it  was 
held  that  the  Codicil  operated  to  incorporate  and  establish  the  Will.  Mr.  Baron 
Bayley  in  giving  judgment,  observes,  "  The  Will  was  written  on  part  of  a  sheet 
of  foolscap  paper,  and  the  Codicil  was  written  on  the  same  sheet.  Now,  if  the  Codicil 
had  not  referred  to  the  Will,  I  should  have  thought  that  it  did  not  set  up  that  in- 
strument; but  if  the  Codicil  do  refer  to  the  Will,  then  I  am  of  opinion  that  it  does 
set  it  up.  The  language  is,  '  Codicil — I,  David  Evans,  make  a  Codicil,'  which  word 
implies  an  addition  to  a  former  instrument.  It  proceeds,  a  Codicil  to  the  foregoing 
Will ;  '  "  and  the  learned  Judge  then  observes,  "  The  Testator,  by  executing  this 
Codicil,  appears  to  me,  at  that  time,  in  as  plain  terms  as  possible,  to  have  set  up, 
not  only  the  Codicil,  but  the  Will." 

In  this  case  there  was  a  distinct  reference  to  the  particular  paper  referred  to 
in  such  a  manner  as  to  exclude  all  doubt  of  the  instrument  intended ;  but  in  the  case 
of  Guest  v.  Wdhisey  (2  Bingh.  429.  S.C.  3  Bingh.  614),  this  circumstance  was 
wanting.  A  Testator  there  made  his  Will,  duly  attested.  On  the  back  of  this 
Will  he  wrote  three  Codicils,  two  unattested,  [448]  and  the  last  attested.  The  last 
Codicil  revoked  the  appointment  of  an  executor  made  by  the  second  Codicil,  but  did 
not  otherwise  refer  either  to  the  Will  or  Codicil.     The  Court  was  of  opinion  that 
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the  last  Codicil  operated  as  a  republication,  not  only  of  the  Will  and  of  the  second 
Codicil,  but  also  of  the  first. 

It  is  true  that  in  both  these  cases  the  several  writings  were  all  upon  the  same 
sheet  of  paper,  but  when  the  difficulty  arises  from  an  absence  of  the  ceremonies 
required  by  the  Statute  of  Frauds,  this  circumstance  does  not  seem  of  much  im- 
portance. It  may  greatly  facilitate  the  identification — it  may  make  the  evidence 
more  conclusive,  but  it  can  hardly  make  it  more  admissible. 

Accordingly,  it  does  not  seem  to  have  been  thought  necessary  in  subsequent  cases. 

In  the  case  of  Gordon  v.  Lord,  Reay  (5  Sim.  274),  a  Testator  made  his  Will, 
dated  the  17th  of  August  1812,  duly  executed  and  attested,  by  which  he  devised 
£10,000  to  the  Plaintiff,  charged  on  certain  estates.  He  afterwards  made  a  Codicil, 
unattested,  dated  the  8th  of  April  1814,  by  which,  after  reciting  thai  he  had  sold 
the  estates  so  charged,  he  directed  that  the  legacies  should  be  paid  out  of  and 
charged  on  his  other  real  estates.  On  the  13th  of  August  L818,  he  made  a  second 
Codicil,  duly  executed  and  attested,  by  which  he  confirmed  the  provisions  made  by 
his  Will  on  the  17th  of  August  1812,  in  favour  of  the  Plaintiff,  but  took  no  notice 
of  the  Codicil  of  the  8th  of  April  1814  ;  yet  it  was  held,  that  a  Codicil  being  in  law 
a  part  of  a  Will,  the  second  Codicil,  by  confirming  the  Will,  established  the  firs! 
Codicil  so  as  to  charge  the  £10,000  legacy  on  the  real  estates. 

That  case  was  decided  in  1832.  In  the  subsequent  [449]  case  of  Utterton  v. 
Robins  (1  Ad.  and  Ell.  423),  which  was  argued  before  the  Court  of  King's  Bench 
on  a  case  sent  from  the  Court  of  Chancery  in  1834,  a  question  of  the  same  kind 
arose.  In  that  case  the  Testator  made  a  Will,  dated  the  12th  of  September  1823, 
duly  executed  and  attested,  and  after  devising  a  house  in  Brompton  Terrace  to  his 
daughter,  Mrs.  Utterton,  gave  the  residue  of  his  real  and  personal  estate  to  trustees. 
By  a  memorandum  in  pencil  in  the  margin  of  his  Will,  dated  the  6th  of  August 
1825,  signed,  but  not  attested,  the  Testator  recited  that  he  had  sold  the  house  given 
by  the  Will  to  his  daughter,  and  gave  her  instead  of  it  a  house  in  Portugal  Street. 
He  afterwards  signed  another  unattested  Codicil,  dated  the  29th  of  August  1825. 
to  the  same  effect,  and  afterwards  made  several  Codicils  properly  executed  and 
attested,  for  the  purpose  of  including  in  the  operation  of  his  Will,  after-purchased 
estates.  The  last  of  these  Codicils  was  dated  the  5th  of  February  1830,  and  was  in 
these  words  : — "  I,  John  Robins,  do  make  this  further  Codicil  to  my  Will,  which  bears 
date  the  12th  day  of  September  1823.  I  give  and  devise  all  real  estates  and  heredita- 
ments purchased  by  me  since  the  date  and  execution  of  my  said  Will,  to  the  trustees 
therein  named,  their  heirs  and  assigns,  to  the  uses  and  upon  the  trusts  in  my  said  Will 
expressed  and  declared  of  and  concerning  the  residue  of  my  real  estates." 

The  house  in  Portugal  Street  had  been  purchased  between  the  date  of  the  Will 
and  of  the  Codicil  of  the  29th  of  August  1825,  and  the  question  for  the  consideration 
of  the  Court  was,  to  whom  the  house  in  Portugal  Street  passed  ;  it  being  contended 
on  the  part  of  Mrs.  Utterton,  that  the  last  Codicil,  though  [450]  not  referring  to 
any  instrument  but  the  Will,  operated  as  a  republication  of  all  the  Codicils,  whether 
attested  or  unattested,  and  that  the  house  in  Portugal  Street  passed  to  Mrs.  Utterton. 
The  case  of  Gordon  v.  Lord  Reay  [5  Sim.  274]  was  not  cited,  and  the  Court  did  not 
decide  whether  such  Codicil  would  or  would  not  establish  the  unattested  Codicils  not 
referred  to  ;  though  Mr.  Baron  Parke  may  be  considered  to  have  intimated  an 
opinion  against  giving  to  the  Codicil  what  he  terms  "  that  immense  effect  in  re- 
publication which  Mrs.  Utterton's  Counsel  ascribe  to  it  ;  "  but  the  Court  held,  that 
supposing  the  Codicils  in  favour  of  Mrs.  Utterton  to  have  been  duly  attested,  the 
last  Codicil  would  have  revoked  them,  and  devised  the  estate  in  question  to  the 
trustees  under  the  Will.  The  learned  Judges  had  no  doubt  that  any  testamentary 
paper  unattested,  sufficiently  referred  to  a  duly  executed  and  attested  Codicil, 
would  be  established  by  such  Codicil,  though  the  two  instruments  were  not  only  not 
on  the  same  paper,  but  were  not  even  in  the  same  country. 

This  is  the  result  which  we  collect  from  the  observations  which  fell  from  tin- 
Judges  in  the  course  of  the  argument,  though  they  contented  themselves  with  send- 
ing a  certificate  of  their  opinion  to  the  Court  of  Chancery  as  to  the  effect  of  the 
devise,  without  assigning  any  reasons. 

In  the  case  of  Radburn  v.  Jervis  (3  Beav.  450),  decided  by  Lord  Langdale;  the 
cases  of  Guest  v.  WUlasey  [2  Bing.  429  ;  3  Bing.  Oil ),  Gordon  v.  Lord  Reay  [5  Sim. 
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274],  and  Utterton  v.  Robins  [1  Ad.  and  E.  423],  were  all  cited;  and  his  Lordship 
was  of  opinion,  that  a  Codicil  duly  executed  and  attested,  though  referring  only 
to  the  Will,  operated  to  establish  and  republish  all  previous  Codicils,  whether  duly 
executed  or  not. 

[451]  The  Testator  there  made  a  Will  giving  various  legacies,  and  charging  his 
real  estates  with  all  legacies  thereby  given.  He  made  many  Codicils,  some  duly 
executed  and  attested,  and  some  not ;  and  by  one  of  the  latter  class  he  gave  a  legacy 
to  Mr.  Brundrett.  His  eleventh  Codicil  was  duly  executed  and  attested,  and  began 
in  these  words:  "  This  is  a  further  Codicil  to  the  last  Will  and  Testament  of  me,  Sir 
Thomas  Clarges,  Bart.,  made  this  10th  day  of  April  1828."  The  Codicil  was  con- 
fined to  revoking  the  appointment  of  two  gentlemen  named  in  the  Will  as  trustees, 
and  the  legacies  given  to  them,  and  to  appointing  Brundrett  an  executor  and  trustee 
in  their  stead.  Lord  Langdale  held,  that  the  legacy  to  Brundrett  was  not  charged 
on  the  real  estates,  because  the  Codicil  did  not  so  charge  it,  and  the  Will  charged 
only  the  legacies  thereby  given  :  but  he  was  clearly  of  opinion,  that  the  last  Codicil 
operated  as  a  republication  of  all  the  preceding  Codicils,  as  well  as  of  the  Will, 
though  none  of  the  Codicils  were  referred  to.  His  language  is — "  The  object  of 
the  last  Codicil,  which  was  duly  executed  and  attested,  was  to  revoke  the  appointment 
of  trustees  and  executors  named  in  the  Will,  and  the  bequests  given  to  these  trustees, 
and  to  appoint  Mr.  Brundrett  to  be  executor  and  trustee;  and  though,  in  effect, 
it  operated  as  a  republication  of  the  Will  and  former  Codicils,  and  might  have 
extended  any  prior  general  devise  to  lands  subsequently  acquired  before  the  date 
of  the  last  Codicil,  and  have  subjected  such  subsequently  acquired  lands  to  a  general 
charge  contained  in  the  Will  ;  yet.  considering  it  as  a  republication  of  the  Will  and 
all  the  preceding  Codicils,  I  do  not  think  the  effect  is  to  charge  on  the  land,  legacies 
which  by  those  Codicils  were  not  so  charged." 

[452]  Aaron  v.  Aaron  (3  De  Cex.  and  Sm.  475),  before  Lord  Justice  Knight 
Bruce,  recognizes  the  rule  of  law  as  established  in  Gordon  v.  Lord  Reay  [5  Sim.  274], 
and  treats  it  as  not  inconsistent  with  the  decision  in  Utterton  v.  Robins  [1  Ad.  and  E. 
423] ;  and  his  Lordship  observes  "  that  it  can  make  no  difference  whether  the 
Codicil  be  written  on  the  same  paper  with  the  Will,  or  written  at  a  subsequent 
period,  or  not." 

The  cases  to  which  we  have  referred  all  turned  upon  instruments  anterior  to  the 
late  Wills  Act ;  but  they  show  that  before  that  Act.  in  order  to  give  validity  against 
real  estate  to  a  testamentary  instrument  previously  ineffectual  for  the  purpose,  such 
a  general  reference  was  sufficient  as,  when  compared  with  the  evidence  produced, 
would  enable  the  Court  to  identify  the  document ;  that  a  Codicil  would  operate  as 
a  republication  of  the  Will,  and  that  a  republication  of  a  Will  would  amount  to  a 
republication  of  whatever  antecedent  papers  might  answer  the  description  of 
Codicils,  leaving  it  to  be  ascertained  by  parol  evidence  what  might  be  the  particular 
papers  answering  the  description  of  either  Will  or  Codicil. 

This  doctrine  was  very  much  discussed  in  the  ease  of  Hitching^  v.  Wood,  before 
the  Judicial  Committee  of  1841,  reported  in  2  Moore's  P.C.  Cases,  355;  and  many 
valuable  observations  bearing  upon  this  question  were  made  by  Lord  Lyndhurst, 
though,  as  the  case  arose  before  the  Wills  Act  of  1837,  and  related  only  to"  personal 
estate,  it  has  not  the  authority  of  a  decision  on  the  point  in  controversy. 

As  to  the  certainty  of  the  reference  required  by  the  law  in  the  incorporating 
instrument,  there  does  not  seem  to  be  much  distinction,  under  the  Statute  of  Frauds, 
between  a  Will  and  any  other  instrument.  [453]  In  either  case  it  is  necessary,  and 
it  is  sufficient,  that  the  description  should  be  such  as  to  enable  the  Court,  when  the 
evidence  is  produced,  to  say  what  is  the  instrument  intended. 

In  the  case  of  Shortredc  v.  Cheek  (1  Ad.  and  Ell.  57),  a  guarantee  in  writing- 
referred  to  "  the  promissory  note,"  and  evidence  was  offered  of  a  particular  pro- 
missory note,  alleged  to  be  the  one  in  question.  It  was  objected  that  the  writing- 
did  not  sp  cify  what  promissory  note  was  meant;  that  there  might  be  more  than 
one.  But  the  opinion  of  the  Court  was,  that,  although  if  there  had  been  more  ihan 
one,  there  would  have  been  difficulty  in  admitting  parole  evidence  to  prove  which 
note  was  meant,  yet  as  only  one  was  proved,  and  there  was  no  evidence  of  any  other, 
the  description  was  sufficient.  Mr.  Baron  Parke  observed,  in  answer  to  the  argu- 
ment that  there  might  be  other  notes,  "  Even  if  the  note  had  been  fully  described 
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you  might  say  that  it  was  possible  there  mighl   have  been  another  note,  and  that 
the  contrary  should  have  been  shown." 

The  same  doctrine  was  carried  still  further  by  Lord  Lyndhurst  in  the  case  of 
Hodges  v.  Horsfall  (1  Russ.  and  Myl.  116).  A  contract  in  writing  was  made,  me 
of  the  terms  of  which  related  to  the  execution  of  certain  buildings,  "  as  per  plan 
agreed  upon."  In  that  case  several  plans  had  been  drawn  out,  and  discussed  at 
different  times,  and  it  was  doubtful  which  was  the  plan  meant.  Lord  Lyndhurst, 
in  a  Bill  for  a  specific  performance  of  the  contract,  held,  on  the  authority  of  Clinan 
v.  Cook  (1  Sch.  and  Lef.  22),  that  parol  evidence  was  admissible  to  prove  which  of 
the  plans  was  intend  d,  but  he  thought  that  the  evidence  [454]  was  insufficient  to 
identify  the  one  insisted  on,  and  on  that  ground  dismissed  the  Bill. 

It  has  been  supposed  that  this  case  is  open  to  criticism,  on  the  ground  thai  ihe 
contract  did  not  of  necessity  refer  to  any  writing,  and  that  to  ascertain,  by  parol 
evidence,  which,  of  several  documents,  all  answering  the  description,  was  intended, 
is  going  further  than  any  former  case,  and  is  contrary  to  the  opinion,  or  inclina- 
tion of  the  opinion,  of  the  Judges  in  Shortrede  v.  Cheek  (Wigram's  "  Extrinsic  evi- 
dence in  aid  of  the  interpretation  of  Wills,"  Prop.  vii.  par.  165,  p.  127,  in  note). 

For  the  present  purpose  it  is  quite  immaterial  to  consider  the  value  of  these 
objections.  In  this  case  it  is  clear,  that  the  thing  referred  to  is  a  writing  :  that  it 
is  in  its  nature  a  single  instrument ;  and  that  only  one  document  is  found  to  answer 
the  description. 

The  cases  of  Shortrede  v.  Cheek  [1  Ad.  and  E.  57],  and  Hodges  v.  Eorsfall  {  i  Russ. 
and  My.  116],  are  referred  to  by  Lord  Cottenham,  in  Squire  v.  Campbell  (1  Myl.  :.nd 
Cr.  480),  as  only  establishing  a  principle  which  he  seems  to  consider  as  settled,  that 
when  an  agreement  refers  to  some  other  document,  the  identity  of  the  thing  re- 
ferred to  may  be  established  by  parol  evidence. 

A  reference  in  a  Will  may  be  in  such  terms  as  to  exclude  parol  testimony,  as 
where  it  is  to  papers  not  yet  written,  or  where  the  description  is  so  vague  as  to  be 
incapable  of  being  applied  to  any  instrument  in  particular;  but  the  authorities 
s  em  clearly  to  establish  that  where  there  is  a  reference  to  any  written  document, 
described  as  then  existing,  in  such  terms  that  it  is  capable  of  being  ascertained, 
parol  evidence  is  admissible  to  ascertain  it,  and  the  only  question  [455]  then  is, 
whether  the  evidence  is  sufficient  for  the  purpose. 

Supposing  the  evidence  to  be  admissible  as  the  case  would  have  stood  under  the 
Statute  of  Frauds,  has  the  Wills  Act  of  1837,  altered  the  general  law  upon  the  sub- 
ject? There  are  no  words  in  the  Act  by  which  any  such  intention  is  declared.  It 
has  altered  the  mode  in  which  the  instrument  containing  the  Will  is  to  be  executed, 
but  it  has  left  untouched,  as  it  appears  to  us,  the  question  what  papers  are  to  be 
held  included  in  the  instrument  so  executed.  The  Statute  of  Frauds  enacted,  that 
all  devises  of  lands  shall  be  in  writing,  and  signed  by  the  devisor,  or  by  some  other 
person  in  his  presence,  and  by  his  express  directions,  and  shall  be  attested  and  sub- 
scribed in  his  presence  by  three  or  four  credible  witnesses,  or  else  they  shall  be 
void. 

The  Wills  Act,  7th  Will.  IV.,  and  1  Vict.,  sec.  9,  provides,  that  no  Will  shall  be 
valid  unless  it  be  in  writing,  and  signed  at  the  foot  or  end  thereof  by  the  Testator, 
or  by  some  other  person  in  his  presence  and  by  his  direction,  and  such  signature 
shall  be  made  or  acknowledged  by  the  Testator  in  the  presence  of  two  or  more 
witnesses  present'  at  the  same  time,  and  such  witnesses  shall  attest  and  shall  sub- 
scribe the  Will  in  the  presence  of  the  Testator,  but  no  form  of  attestation  shall  be 
necessary. 

The  ceremonies  necessary  to  authenticate  the  instrument  are  altered,  but  no 
alteration  is  here  made  in  the  effect  to  be  given  to  words  used  in  it.  It  should  seem 
that  a  paper  which  would  have  been  incorporated  in  a  Will  executed  according  to  the 
Statute  of  Frauds  must  now  be  incorporated  in  a  Will  executed  according  to  the 
new  Act. 

[456]  I"  those  instances  in  which  the  Legislature  was  of  opinion  that  the  con- 
struction put  by  decided  cases  upon  the  Statute  of  Frauds,  as  to  the  execution  of 
Wills,  or  the  rules  applied  to  devises  contained  in  them,  required  alteration,  pro- 
visions for  that  purpose  were  introduced  into  the  Act. 

The  incorporation  of   unattested  documents  by   reference   in   an    attested   Will. 
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was  a  subject  of  very  great  importance,  and  had  excited  much  attention,  the  pro- 
priety of  which  had  been  sometimes  doubted,  at  least  to  the  extent  to  which  it  had 
been  "carried.  It  can  hardly  be  supposed  that  if  it  had  been  intended  to  introduce 
so  great  an  alteration  in  the  law,  it  would  not  have  been  introduced  by  express 
decfaration.  But  to  have  introduced  any  such  declaration  would  have  occasioned,  in 
many  cases,  great  inconvenience  and  injustice. 

The  only  circumstance  of  which  we  are  aware  from  which  any  colour  can  be 
given  to  the  argument  that  the  Statute  had  the  operation  now  suggested,  is  the  con- 
struction put  upon  it  by  this  Committee,  in  Smee  v.  Bryer  (6  Moore's  P.C.  Cases, 
404),  by  which  it  was  held  that  the  signature  must  be  so  affixed  at  the  end  of  the 
Will' as  to  leave  no  blank  space  for  any  interpolation  between  the  end  of  the  Will 
and  the  signature  ;  and  it  might  be  said  that  such  a  security  against  fraud  could 
not  be  afforded  if  a  paper  only  referred  to  in  the  Will  could  be  admitted  as  part  cf 
it.  But  this  construction  was  found  to  produce  such  extensive  injustice  that,  by 
the  Statute,  loth  and  16th  Vict.,  c.  24,  the  Legislature  interfered  to  alter  the  law 
so  established,  and  this  Act  passed  before  the  Codicil  in  this  case  was  executed.  It 
was  not  contend  d  in  this  case,  nor,  as  far  as  we  are  aware,  has  it  been  con-[457]- 
tended  in  any  case  since  the  Wills  Act  of  1837,  that  no  reference,  however  distinct, 
is  now  sufficient  to  incorporate  another  testamentary  paper  in  the  paper  duly 
executed  as  a  Will  or  Codicil,  but  the  question  has  always  been,  what  reference  in 
the  valid  paper  is  sufficient  to  let  in  evidence  to  identify  the  invalid  paper. 

Upon  this  point  an  important  distinction  has  been  introduced  by  the  Act,  to 
which  we  have  already  alluded,  namely,  that  whereas  before  the  Act  a  paper  not 
duly  executed  might  be  a  Codicil  as  to  personal  estate,  and  might,  therefore,  be 
referred  to  by  that  description,  no  such  paper  can  now  be  properly  so  designated. 

That,  with  this  exception,  the  law  on  this  subject  remains  as  it  was  before  the 
Act,  appears  from  an  examination  of  the  authorities,  although  in  deciding  on  the 
question  what  is  or  is  not  a  sufficient  description  to  let  in  evidence,  cases  of  great 
nicety  are  to  be  found. 

In  April,  1841,  the  question  now  raised  came  before  the  Prerogative  Court  in 
Smith's  case  (2  Curt.  796).  In  that  case  the  Testator,  in  May,  1838,  made  a  Codicil 
to  his  Will,  signed  but  not  attested.  In  August,  1840,  he  made  a  further  Codicil, 
signed  and  duly  attested.  This  was  written  on  the  second  side  of  the  paper  on 
which  the  former  Codicil  was  written,  and  the  deceased  described  it  as  "  a  second 
Codicil  to  my  last  Will  and  Testament."  Sir  Herbert  Jenner  Fust  decreed  probate 
of  both  Codicils,  observing :  "  The  latter  Codicil  being  duly  executed,  referring  to 
the  former,  is  an  execution  of  the  former  Codicil  also." 

In  the  case  of  the  goods  of  Sotheron  (2  Curt.  831),  [458]  the  same  learned  Judge 
recognized  the  rule  as  laid  down  in  Smith's  case  [2  Curt.  796],  but  held  the  reference 
in  the  Will  not  to  be  sufficient  to  let  in  evidence  of  the  paper  propounded. 

In  January,  1843,  in  the  case  of  Claringbull  (3  Notes  of  Cases,  1),  Sir  Herbert 
Jenner  Fust  again  acted  on  the  rule  laid  down  in  Smith's  case,  referring  to  it  as 
the  interpretation  which  this  Court  has  put  upon  the  Statute  of  Wills. 

In  the  course  of  the  same  year  he  had  to  determine  the  important  case  of  Lord 
Hertford's  Will  (3  Curt.  468)*.  The  Testator  had  there  made  a  Will  and  twenty- 
nine  Codicils.  Some  of  the  Codicils  were  made  before  the  Act  of  1837,  and  le- 
quired  no  attestation  ;  others  were  made  after  the  Act,  some  of  which  were  attested, 
and  others  not.  One  Codicil,  made  at  Milan  in  October,  1838,  was  unattested.  He 
made  a  further  Codicil  dated  in  April,  1839,  duly  executed  and  attested,  and  thereby 
declared  that  he  ratified  and  confirmed  his  Will  and  Codicils.  The  question  was 
whether  the  Milan  Codicil  was  thereby  established,  and  it  was  decided  by  Sir  Her- 
bert Jener  Fust  that  it  was  not,  and  upon  this  principle,  that  it  was  not  a  Codicil ; 
that  it  was  not  distinctly  referred  to  as  such;  that  there  were  other  papers  which 
were  Codicils,  and  which  would  satisfy  the  words  of  the  instrument  referring  to 
them;  and  that  the  Court  could  not,  therefore,  extend  the  words  of  reference  to  an 
instrument  not  answering  the  description. 

In  June,  1844,  the  case  on  Lord  Hertford's  testamentary  papers  came  before  the 
Judicial  Committee  by  way  of  appeal  from  the  decision  of  Sir  Herbert  Jenner  Fust, 
and  the  decision  was  affirmed  (4  Moore's  P.C.  Cases,  339).  Dr.  Lushington,  in 
delivering  the  [459]  judgment  of  the  Committee,  observed  very  strongly  upon  the 
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inconvenience  which  might  result  from  admitting  papers  to  probate  neither  pro- 
perly executed  nor  distinctly  identified;  but  he  also  relied  on  the  ground  of  the 
judgment  in  the  Court  below,  namely,  that  there  being  no  reference  to  the  particular 
paper,  except  under  a  general  description  of  "  Codicils,"  and  their  being  instru- 
ments which  properly  answered  the  description  of  Codicils,  the  words  could  not  be 
extended  to  an  instrument  not  properly  answering  the  description. 

This  was  the  case  mainly  relied  on  by  the  Appellant  in  the  argument  before  us. 
It  is  a  decision  on  every  ground  entitled  to  the  utmost  respect,  and  we  not  only  hold 
ourselves  bound  by  its  authority,  but  entirely  assent  to  its  principle.  We  can  find, 
however,  nothing  in  itf  inconsistent  with  the  rule  adopted  in  the  cases  of  Smith  [2 
Curt.  796]  and  GlarvngbvU  [3  N.  of  C.  1],  which  applied  under  the  new  Act  the  prin- 
ciples adopted  under  the  old. 

The  question  came  again  before  Sir  Herbert  Jenner  Fust  in  the  case  of  Ingohlhij 
v.  Ingoldby  (1  Notes  of  Cases,  493),  in  1846.  In  that  case,  the  Testator  made  an 
unattested  Codicil  to  his  Will:  he  afterwards  made  a  second,  properly  attested, 
with  the  words,  "  This  is  another  Codicil  to  my  Will."  On  his  death,  these  two 
Codicils  only  were  found,  and  Sir  Herbert  Jenner  Fust  admitted  them  to  probate. 
The  learned  Judge  observes:  "I  think  the  circumstances  of  this  case  are  sufficient 
to  distinguish  it  materially  from  the  Marquis  of  Hertford's  case.  There  is  only 
one  paper  here  which  comes  under  the  description  of  a  Codicil.  It  is  not,  indeed, 
a  Codicil,  because  it  is  not  duly  executed  :  but  it  is  clear  that  the  Testator  intended 
it  to  be  a  [460]  Codicil,  not  only  from  the  paper  itself,  but  from  the  indorsement; 
and  it  was  attached  to  the  Will  by  sealing-wax,  without  a  seal.  He  describes  the 
second  paper  as  '  another  Codicil,'  evidently  referring  to  what  he  believes  to  be  in 
existence.  I  apprehend  there  are  cases  in  which  a  Testator  has  bequeathed  property 
to  his  children,  and  there  being  no  legitimate  children  to  answer  the  description, 
illegitimate  have  taken.  So  here,  there  being  no  duly-executed  Codicil,  the  words 
may  have  reference  to  an  unexecuted  Codicil."  The  learned  Judge  then  adverts  to 
the  circumstance  that  there  was  a  reference  in  the  second  Codicil  to  a  bequest  con- 
tained in  the  first,  and  adverts  to  it  as  a  not  immaterial  circumstance,  but  does  i 
make  it  the  ratio  decidendi. 

The  same  question  again  came  before  the  Court  in  1849,  in  the  case  of  Phelps 
(6  Notes  of  Cases,  695).  There  the  Testator  made  his  Will,  duly  executed,  and  after- 
wards made  a  first  Codicil  on  the  same  sheet  of  paper,  attested  by  only  one  witness. 
He  then  executed  a  second  Codicil,  duly  attested,  by  which  he  referred  to  and  con- 
firmed the  Will,  but  took  no  notice  of  the  first  Codicil.  Sir  Herbert  Jenner  Fust 
held,  that  the  first  Codicil  was  not  established  by  the  second,  for  the  instrument  in 
question  was  not  a  Codicil:  and,  therefore,  the  confirmation  of  the  Will  did  ncl 
amount  to  a  confirmation  of  the  Codicil. 

In  the  case  of  Hay  ties  v.  Hill  (7  Notes  of  Cases,  256),  the  point  once  more  arose 
in  August,  1849.  In  that  case,  a  Testator  made  his  Will  and  several  Codicils,  the 
last  of  which  only  was  attested.  The  last  Codicil  continued  the  Will,  but  said  nothing 
of  the  Codicils.  The  question  was  in  truth  the  same  as  had  arisen  in  Phelps's  case, 
and  the  same  decision  [461]  was  pronounced.  Sir  Herbert  Jenner  Fust  went  very 
fully  into  the  doctrine,  and  held,  as  it  seems  on  the  most  satisfactory  grounds,  that 
the  case  was  governed  by  Lord  Hertfords,  there  being  no  reference  to  anything  but 
the  Will,  and  the  unattested  Codicils  not  being  part  of  it. 

These  cases,  when  compared  with  Gordon  v.  Lord  Reanj,  clearly  illustrate  the  dis- 
tinction introduced  by  the  Wills  Act,  to  which  we  have  already  adverted. 

In  the  case  of  The  Countess  Dowager  of  Pembroke  (1  Deane's  Ecc.  Rep.  182),  Sir 
John  Dodson,  from  whose  decision  the  present  appeal  is  brought,  followed  the  deci- 
sion of  Sir  Herbert  Jenner  Fust  in  Sotheron's  case  [24  Curt.  831],  but  his  subsequent 
decision  in  the  present  case  shows  that  he  did  not  mean  to  infringe  upon  the  rules 
to  which  we  have  referred. 

The  result  of  the  authorities  both  before  and  since  the  late  Act,  appears  to  be, 
that  when  there  is  a  reference  in  a  duly-executed  testamentary  instrument  to  another 
testamentary  instrument  by  such  terms  as  to  make  it  capable  of  identification,  it 
is  oecessarily  a  subject  for  parol  evidence,  and  that  when  the  parol  evidence  suffi- 
ciently proves  that,  in  the  existing  circumstances,  there  is  no  doubt  as  to  the  instru- 
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ment,  it  is  no  objection  to  it  that,  by  possibility,  circumstances  might  have  existed 
in  which  the  instrument  referred  to  could  not  have  been  identified. 

As  in  this  case  the  only  question  is  whether  there  is  sufficient  evidence  to  identify 
ihe  paper  propounded  as  the  Will,  it  is  not  necessary  to  consider  whether  -any 
evidence  was  received  in  this  case,  to  which  objection  might  be  made.  The  facts  on 
which  we  rely  are,  beyond  all  question,  admissible  in  evidence,  [462]  namely,  that 
the  paper  in  question  was  written  by  the  Testatrix,  was  found  locked  up  in  her  pos- 
session at  her  death,  in  a  sealed  envelope,  on  which  there  was  an  endorsement  de- 
scribing it  as  her  Will  ;  and  that  after  diligent  search  no  other  paper  has  been 
found  answering  the  description,  and  that  the  only  trace  of  any  other  testamentary 
paper  in  the  evidence,  is  the  proof  of  an  earlier  Will,  which  the  Testatrix  destroyed. 

Their  Lordships,  therefore,  are  of  opinion,  that  the  decree  complained  of  must 
be  affirmed,  and  they  think  that  the  costs  of  all  parties  must  come  out  of  the  estate. 
They  cannot  properly  refer  to  the  extra-judicial  opinion  of  any  individual,  how- 
ever eminent,  as  an  authority  for  their  decision  ;  but  it  is  satisfactory  to  them  to 
observe  that  (in  a  work  which,  though  it  professes  to  be  written  only  for  the  un- 
learned, may  often  be  consulted  by  the  most  learned  with  advantage)  Lord  St. 
Leonards  treats  as  clear,  a  point  which,  from  its  extreme  importance,  their  Lord- 
ships have  thought  it  advisable  to  examine  at  so  great  a  length.  In  the  "  Handy 
Book  on  property  law"  (Sixth  Ed.  151),  we  find  the  following  passage: — "So  a 
Will  or  Codicil  not  duly  executed,  may  be  rendered  valid  by  a  later  Codicil  duly 
executed  and  referring  clearly  to  it,  or  in  such  a  manner  as  to  show  the  intention. 
Therefore,  if  you  were  to  begin  your  Codicil,  '  This  is  a  Codicil  to  my  last  Will,' 
and  there  was  only  one  Will,  those  words  would  set  up  the  Will,  although  not  duly 
executed."  That  very  learned  author  then  points  out  the  distinction,  where  there 
are  several  Wills  and  Codicils,  and  refers  to  the  decision  in  Lord  Hertford's  case, 
which  he  understands  as  we  do. 

[Mews'  Dig.  tit.  WILL;  II.  Testamentary  Instruments;  h.  3.  Codicils  and  Wills. 
S.C.  6  W.R.  825.  See  In  the  Goods  of  Sunderland,  1866,  L.R.  1  P.  and  D.  200; 
Anderson  v.  Anderson,  1872,  L.R.  13  Eq.  385  ;  in  the  Goods  of  Heathcote,  1881. 
6  P.D.  32.] 


[463]        ON  APPEAL  FROM  THE  COURT  OF  ERROR  AND  APPEAL  OF 

UPPER  CANADA. 

JOHN  GEORGE  BOWES,— Appellant;  THE  CITY  OF  TORONTO,— Respondents  * 

[Feb.  5,  6,  8,  and  15,  1858]. 

The  Mayor  and  Corporation  of  the  City  of  Toronto,  in  Canada,  were  authorised 
by  the  Canadian  Act,  13th  and  14th  Vict.,  c.  84,  to  issue  debentures  to  a  certain 
amount,  to  assist  in  the  construction  of  The  Toronto,  Simcoe,  and  Lake  Huron 
Union  Railway. 

At  that  period  B.  was  the  Mayor  and  a  member  of  the  Finance  Committee,  and 
took  an  active  part  in  passing  a  bye-law  which  authorized  the  issue  by  the 
Corporation  of  debentures  for  the  completion  of  the  Railway.  B.  at  that  time 
was  engaged  in  co-partnership  with  H.,  and  B.  and  H.'s  firm  purchased  of 
S.  and  Co.,  contractors  for  the  Raihvay  Company,  some  of  the  debentures  so 
issued,  which  had  been  assigned  to  S.  and  Co.  by  the  Corporation.  B.  and  his 
partner  afterwards  sold  the  debentures,  and  thereby  realized  a  large  profit. 
This  transaction  was  without  the  knowledge  of  the  Corporation.  Held  (affirm- 
ing the  decree  of  the  Court  of  Chancery  in  Canada),  that  B.  must,  in  the 
circumstances  of  his  being  a  member  of  the  Corporation,  and  the  manner  in 

*  Present  :  The  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  T. 
Pemberton  Leigh,  the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon,  The  Lord 
Justice  Turner. 
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which  he  acted  throughout  the  transaction,  be  treated  a*  the  trustee  of  the 
Corporation,  and  was  not  entitled  to  any  benefit  received  from  the  sale  of  the 
debentures,  and  was  Liable  to  account  to  the  Corporation  for  the  ascertained 
and  unquestioned  amount  of  profit  made  and  received  by  him  in  the  trans- 
action in  which  he  had  engaged  in  respect  of  the  sale  of  the  Corporation 
debentures. 

Held,  further,  that  it  made  no  difference  that  the  profit  from  the  sale  of  the  de- 
bentures was  made  by  B.  and  his  partner  II.  jointly,  and  no1  by  B.  alone. 

An  objection  for  want  of  parties  to  a  Bill  ought  to  be  made  in  the  Court  below. 
A  Court  of  appeal  will  not  treat  the  suit  as  defective  when  no  such  objection 
was  taken  in  the  Colonial  Court. 

This  suit  was  instituted  in  the  Court  of  Chancery  of  the  Province  of  Upper 
Canada,  by  certain  inhabitants  of  the  City  of  Toronto  (for  whom  afterwards  was 
substituted  the  City  of  Toronto  itself,  a  corporate  body)  against  the  Appellant,  to 
recover  from  him  the  sum  of  £il\o  17s.  3d.,  the  amount  of  profit  [464]  received  by 
him  from  the  sale  of  certain  debentures  issued  on  behalf  of  the  City  of  Toronto,  on 
the  ground  that  the  Appellant  at  the  time  of  the  transaction  was  Mayor  of  that  City, 
and  one  of  the  Council  thereof,  and  a  member  of  the  Finance  Committee,  and  as  such, 
the  trustee  and  agenl  of  that  City,  and,  therefore,  incapacitated  from  deriving  a 
personal  profit  from  those  transactions. 

The  Appellant  was  Mayor  of  the  City  of  Toronto,  in  the  years  1851  and  1852.  In 
the  latter  year,  the  Common  Council,  in  conformity  with  the  provisions  of  certain  Art- 
of  the  Provincial  Legislature,  issued  to  The  Toronto,  Simcoe,  and  Huron  Union  Rail- 
way Company,  in  discharge  of  existing  obligations  of  the  City  to  the  Railway  Com- 
pany, certain  debentures  to  a  large  amount,  payable  to  bearer,  and  transferable  by 
delivery.  By  arrangement  between  the  Railway  Company  and  the  Contractors,  Messrs. 
Story  and  Co.,  the  debentures  became  the  property  of  the  latter,  who  sold  the  same  at 
a  discount  of  20  per  cent,  to  the  Appellant's  co-partnership  firm  of  Bowes  and  Hall, 
and  to  the  Hon.  Francis  Hincks,  who  provided  the  funds  to  complete  the  purchase. 
The  Appellant  and  his  partner  ultimately  realized  by  the  transaction  the  sum  of 
£8200  and  upwards,  one  moiety  of  which  was  received  by  the  Appellant,  and  by 
him  credited  to  his  firm  in  the  books  of  the  co-partnership.  The  Appellant  pre- 
sided as  Mayor  at  the  meetings  of  a  Common  Council  which  passed  the  bye-laws 
under  which  the  debentures  were  issued.  The  question  which  arose  in  the  appeal 
was,  whether  the  Appellant  was  liable  to  account  for  and  pay  to  the  Respondents, 
as  representing  the  City  of  Toronto,  the  moiety  of  the  profit  received  and  carried 
by  him  to  the  credit  of  the  co-[465]-partnership  firm.  The  Court  of  Chancery  of 
Upper  Canada  decided  that  the  Appellant  was  to  be  considered  as  a  trustee  for  the 
Corporation,  and  was  liable  to  account  for  the  same,  and  that  decision  was  affirmed 
by  the  Court  of  Error  and  appeal  of  the  Colony. 

The  Bill  was  originally  filed  by  one  Paterson,  and  four  other  persons,  inhabitants 
of  the  City  of  Toronto,  on  behalf  of  themselves  and  all  other  the  inhabitants  of  that 
City,  against  the  Appellant  and  the  City  of  Toronto,  as  Defendants.  To  this  Bill  the 
Appellant  put  in  his  answer,  and  a  replication  having  been  filed  thereto,  and  witnee 
examined,  the  Plaintiffs,  by  leave  of  the  Court,  amended  their  Bill,  to  which  the  Appel- 
lant put  in  his  answer,  and  witnesses,  ami  evidence  in  the  cause,  were  afterwards 
examined  and  taken.  The  City  Council  having  subsequently  consented  to  allow  the 
name  of  the  Corporation  to  be  substituted  as  Plaintiffs,  an  Order  to  amend  the  Bill 
in  that  behalf  was  obtained,  by  which  Order  the  answers  of  the  Appellant  to  the  Bill 
of  the  original  Plaintiffs  were  directed  to  stand  as  answers  to  the  Hill  as  amended, 
and  the  replication  already  filed,  and  the  depositions  and  other  proceedings  already 
taken  were  ordered  to  be  taken  as  the  replication,  depositions,  and  proceedings  under 
the  amended  Bill.  The  facts  of  the  case  and  the  evidence  taken  are  so  fully  referred 
to  and  commented  upon  in  the  judgment  of  their  Lordships  that  any  further  state- 
ment here  is  unnecessary. 

On  the  9th  of  October.  L854,  the  cause  came  on  to  be  heard  before  the  Chancellors 
and  one  of  the  Vice-chancellors,  and  thereupon  the  Court  gave  judgment  and  decreed 
as  follows: — "This  Court  doth  declare  John  G.  Bowes  to  have  been,  and  to  be.  a 
trustee  for  the  City  of  Toronto,  of  the  profit  received  by  him  [466]  from  the  sale  of 
the  debentures,  in  question,  in  this  cause.      And  this  Court  doth  further  declare,  that 
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John  G.  Bowes,  being  such  trustee  as  aforesaid,  was  incapable  of  acquiring,  and  did 
not  in  fact  acquire,  any  personal  interest  in  the  said  debentures.  And  this  Court 
doth  find  and  declare  that  the  amount  of  profit  derived  by  the  John  G.  Bowes,  as 
aforesaid,  consists  of  the  following  particulars,  that  is  to  say:  of  certain  sums  of 
money  amounting  together  to  the  sum  of  £4115  17s.  3d.,  together  with  interest  on 
the  same  sums  from  the  respective  times  when  they  were  received  by  John  G.  Bowes, 
until  the  day  of  payment,  and  which  interest  up  to  the  day  of  the  date  of  this  decree 
amounts  to  the  sum  of  £106  6s.  7d.,  such  profit  altogether  to  the  day  of  the  date 
hereof  being  the  sum  of  £1522  3s.  lOd.  And  this  Court  doth  order  that  John  G. 
Bowes  do,  within  ten  days  after  service  upon  him  of  this  decree,  pay  to  the  said 
Plaintiffs,  or  as  they  shall  appoint,  the  said  sum  of  £1522  3s.  10d.,  together  with 
interest  on  the  said  sum  of  £1115  17s.  3d.  from  the  day  of  the  date  hereof  until  the 
day  of  payment.  And  this  Court  doth  further  order,  that  John  G.  Bowes  do  pay  to 
the  Plaintiffs  their  costs  of  this  suit,  immediately  after  service  upon  him  of  this  de- 
cree, and  the  Master's  certificate  of  taxation  of  the  costs." 

The  Defendant  appealed  from  this  decree  to  the  Court  of  Error  and  appeal  of 
Upper  Canada,  and  the  appeal  came  on  to  be  heard  on  the  23rd  and  25th  days  of 
August,  1855,  before  that  Court,  consisting  of  the  Hon.  The  Chief  Justice  of  Upper 
Canada  (Sir  J.  B.  Robinson,  Bart.),  the  Hon.  The  Chancellor,  the  Chief  Justice  of  the 
Common  Pleas,  and  six  other  Judges  then  constituting  the  Court  of  appeal ;  and  on 
the  1st  [467]  of  March,  1856,  a  decree  was  made  by  that  Court,  whereby  the  decree 
of  the  Court  of  Chancery  was  affirmed  with  costs  (the  case  is  reported,  vol.  vi.  of 
"  Reports  of  Cases  adjudged  in  the  Court  of  Chancery  of  Upper  Canada,"  p.  1).  The 
Court  were  not  unanimous ;  the  Chief  Justice  and  Mr.  Justice  McLean  dissenting 
from  the  majority  of  the  other  Judges. 

The  present  appeal  was  from  this  decree  of  affirmance.  The  Appellant  contended, 
that  the  same  was  unjust  and  erroneous,  for  the  following  reasons  :  — 

First.  Because  the  Court  below,  which  pronounced  and  affirmed  the  decree, 
founded  the  same  on  an  assumption  that  the  Appellant,  as  a  member  of  the  Common 
Council  of  the  City  of  Toronto,  was  incapacitated  from  purchasing  from  Messrs. 
Story  and  Co.  the  debentures  of  the  City  of  Toronto,  which  were  issued  to  Messrs. 
Story  and  Co.,  whereas  there  was  no  rule  of  law  or  equity  which  justified  any  such 
conclusion. 

Second.  Because  it  was  erroneously  supposed  in  the  Court  below  that  the  case  fell 
under  the  operation  of  the  general  rule,  that  parties  invested  with  a  trust  cannot 
deal  with  it  so  as  to  benefit  themselves,  but  that  such  rule  had  no  application  to  the 
facts  of  the  present  case.  The  debentures  in  question  being  bona  fide  issued  to  Messrs. 
Story  and  Co.,  and  when  received  by  them  became  and  were  their  absolute  pro- 
perty. There  being  no  trust  or  duty,  with  respect  to  such  debentures,  that  remained 
to  be  performed  or  fulfilled  by  the  Appellant.  That  they  were  issued  with  full 
knowledge  on  the  part  of  the  City  of  Toronto  that  they  would  be  sold  and  disposed  of 
by  Messrs.  Story  and  Co.,  and  might  be  the  subject  of  numerous  transactions  before 
they  were  paid ;  and  that  there  is  no  principle  that  should  control  the  Messrs.  Story 
and  Co.,  [468]  or  any  subsequent  holder,  in  their  dealings  with  such  debentures,  or 
render  it  incompetent  to  them  to  enter  into  any  contract  for  sale  thereof  to  persons 
who  were  members  of  the  Council  at  the  time  they  were  issued. 

Third.  Because  it  was  idle  to  suppose  that  any  rule  of  law  or  equity,  or  public 
safety,  required  that  the  individual  members  of  a  deliberative  body,  such  as  the 
Common  Council  of  a  Municipal  Corporation,  who,  in  the  performance  of  a  public 
duty,  have  been  parties  to  the  issuing  of  Bonds  or  engagements  by  such  Corporation, 
for  a  lawful  purpose,  and  in  a  manner  prescribed  by  Statute,  should  be  personally 
disqualified  from  dealing  with  such  Bonds  and  engagements  when  issued,  in  like 
manner  as  the  rest  of  the  public  might  do.  A  member  of  the  House  of  Commons 
might  concur  in  a  resolution  authorizing  the  issue  of  Exchequer  Bills,  and  after- 
wards buy  some  of  such  bills  at  a  considerable  discount  ;  but  it  would  be  singular  if 
the  Court  of  Chancery  should  hold  that  he  must  account  to  the  public  Exchequer  for 
the  profit  made  on  the  transaction. 

Fourth.  Because  the  decree  was  based  upon  an  assumption  wholly  unwarranted 
by  any  evidence,  and  contrary  to  the  fact;  namely,  that  the  transactions  in  respect 
of  which  the  debentures  of  the  City  of  Toronto,  issued  to  the  Messrs.  Story  and  Co., 
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were  so  issued  to  them,  were  merely  illusory  and  collusive,  to  cover  a  supposed  sale, 
by  the  Common  Council,  of  debentures  of  the  City  of  Toronto  to  the  Appellant,  being 
one  of  the  members  of  the  Common  Council. 

Fifth.  Because  the  resolutions  of  the  Common  Council  of  the  City  of  Toronto,  in  tin- 
pleadings  mentioned,  of  the  dates  of  the  25th  of  November,  1850,  [469]  and  the  18th 
of  August,  L851,  imposed  a  duty  upon  the  Connuon  Council  of  the  City  of  Toronto 
of  L852,  to  give  full  legal  effect,  by  a  good  and  valid  bye-law,  to  the  objects  of  those 
resolutions;  and  no  alleged  informality  or  defect  in  passing  the  bye-law  of  the  28th 
of  June,  1852,  could,  under  the  circumstances  appearing  on  the  pleadings  and 
evidence  in  relation  thereto,  operate  to  invalidate  the  purchase  made  by  the  Appellant 
and  the  other  persons,  who,  by  the  evidence,  appeared  to  have  been  the  purchasers, 
from  Messrs.  Story  and  Co.,  of  the  debentures  of  the  City  of  Toronto,  authorized  to 
be  issued  to  them,  in  the  manner  on  the  pleadings  and  evidence  in  that  behalf 
appearing. 

Sixth.  Because  any  informality  in  the  original  issuing  of  the  debenture.^  to 
Messrs.  Story  and  Co.  had  been  removed  by  the  Act  of  the  Canadian  Legislature, 
the  16th  Vict.,  c.  5,  whereby  the  transactions  in  respect  of  which  the  debentures  were, 
by  the  Common  Council  of  the  City  of  Toronto,  ordered  to  be  issued  to  Messrs.  Story 
and  Co.,  were  confirmed  by  the  Legislature;  and  the  transaction  forming  the  con 
sideration  for  the  issuing  of  the  debentures  to  the  Messrs.  Story  and  Co.  not  being 
impugned,  or  capable  of  being  impugned,  the  City  of  Toronto  could  make  no 
claim  to  the  debentures,  for  the  reason  of  the  Appellant  having  been  a  party  to  the 
purchase  of  the  same  from  Messrs.  Story  and  Co. 

Seventh.  Because  the  purchase  made  by  the  Appellant,  and  others,  from 
Messrs.  Story  and  Co.  of  the  debentures  of  the  City  of  Toronto,  so  as  aforesaid  to  be 
issued  to  them,  was  a  legitimate  bona  fide  purchase,  in  which  the  City  of  Toronto 
had  no  interest. 

Eighth.  Because  the  decree  affected  the  interests  of  Hall,  one  of  the  parties  to 
the  purchase  of  the  deben-[470]-tures  from  Messrs.  Story  and  Co.,  although  Hall 
was  not  made  a  party  to  the  suit  in  the  Court  of  Chancery,  and  the  decree  ordered 
the  Appellant  to  pay  a  sum  of  money,  a  portion  of  which  was  in  fact  received  by, 
and  became  the  property  of,  Hall. 

Ninth.  Because  it  appeared  by  the  pleadings  and  evidence,  that  if  any  persons 
other  than  the  purchasers  of  the  debentures  from  Messrs.  Story  and  Co.  were  en- 
titled to  the  proceeds  of  the  sale  of  the  debentures  which  appeared  to  have  been  sub- 
stituted for  the  debentures  so  issued  to  Messrs.  Story  and  Co.,  such  persons  wen- 
Messrs.  Story  and  Co.  themselves,  and  not  the  City  of  Toronto. 

The  Respondents,  in  support  of  the  decree  appealed  from,  relied  upon  the  follow- 
ing reasons  :  — 

First.  Because  throughout  the  various  proceedings  in  which  the  City  of  Toronto 
was  engaged  relative  to  the  issuing  of  debentures  to  the  Railway  Company,  in  and 
subsequently  to  the  month  of  June,  1852,  and  until  the  18th  of  October  in  the  same 
year,  the  Common  Council  of  the  City  and  the  standing  Committee  of  Finance  were 
engaged  in  deliberations  and  had  to  determine  in  what  manner  and  upon  what 
terms  such  debentures  should  be  granted  and  issued;  an'd  the  Appellant  being  the 
Mayor  of  the  City  and  a  member  of  the  Common  Council  and  standing  Committee 
of  Finance,  was  throughout  this  period  under  a  personal  incompetency  to  enter 
into  any  negotiation  or  engage  in  any  dealings  relative  to  such  debentures  on  his 
own  account,  or  for  his  own  benefit,  or  otherwise  than  for  the  account  and  benefit 
of  the  City  of  Toronto,  whose  trustee  and  agent  he  \\  as. 

Second.  Because  the  debentures  in  question,  though  [471]  issued  nominally  to 
the  Railway  Company,  were  in  fact  issued  to  a  trustee  for  the  Appellant,  and  the 
Appellant  must,  therefore,  be  regarded  in  the  light  of  a  trustee  selling  the  trust 
estate  to  himself,  and  so  accountable  for  the  profit  made. 

Third.  Because  a  Corporation  can  only  transact  business  through  the  medium 
of  a  governing  body,  and  if  the  members  of  such  governing  body  are  allowed  to 
deal  prospectively  for  the  purchase  of  the  Corporation  assets,  the  Corporation 
might  be  governed  by  persons  all  of  whom  are  under  personal  bias  adverse  to  the 
interests  of  the  Corporation. 

The  Attorney-General  (Sir  Richard  Bethell),  and  Mr.  Osborne,  for  the  Appellant. 
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—The  decree  appealed  from  declares  the  Appellant  to  have  received  the  profits  de- 
rived from  the  sale  of  the  debentures  as  a  trustee  for  the  Corporation  of  the  City 
of  Toronto,  and  not  for  his  own  use,  and,  therefore,  that  he  is  accountable  to  them 
for  his  share  of  the  profits  made  by  him  and  Hall,  his  partner,  from  the  sale  of  the 
debentures  purchased  from  Messrs.  Story  and  Co.  Such  a  decree  is  not  founded 
upon  equitable  principles.  The  Corporation  being  a  deliberative  body  is  out  of 
the  operation  of  the  principles  applicable  to  agents  and  trustees.  The  Appellant 
did  not  stand  in  the  relation  of  agent  or  trustee  of  the  Corporation,  and,  therefore, 
the  familiar  principle  of  a  Court  of  Equity  treating  an  act  of  the  agent  or  trustee, 
and  the  profit  derived,  as  being  for  the  benefit  of  the  shareholders  in  a  public  Com- 
pany, and  not  for  his  own  personal  benefit,  as  in  the  case  of  The  York  and  North 
Midland  Railway  Company  v.  Hudson  (16  Beav.  485),  [472]  does  not  apply.  He 
acted  in  the  unbiassed  performance  of  his  duties  as  Mayor,  and  is  not  and  cannot 
be  charged  with  giving  wrong  advice  in  passing  the  bye-law  authorizing  the  issue 
of  the  debentures,  and  the  allegations  in  the  Bill  of  fraud  and  loss  to  the  Corpora- 
tion is  not  established  by  evidence,.  The  decree  being  based  upon  an  illusion  that 
the  issuing  of  the  debentures  to  Story  and  Co.  was  collusive,  to  cover  a  supposed 
sale  from  the  Corporation  to  the  Appellant,  cannot  be  maintained,  as  it  is  contrary 
to  fact.  It  is  not  the  unanimous  judgment  of  the  Court,  and  is  contrary  to 
authority.  Simpson  v.  Lord  Hotvden  (3  Myl.  and  Cr.  97.  S.C.  1  Keen,  583;  10  Ad. 
and  Ell.  793),  Lord  I'etre  v.  The  Eastern  Counties  Railway  (1  Railway  Cases,  462), 
The  Vauxhall  Bridge  Company  v.  The  Earl  of  Spencer  (2  Mad.  356.  S.C.  Jacob,  64). 
The  case  of  The  Aberdeen  Railway  Company  v.  Blakie  (1  Macqueen,  Sc.  Reps.  461) 
is  distinguishable  from  the  present ;  there  the  party  was  a  director  of  a  Railway 
Company,  and,  as  such,  a  trustee  for  the  shareholders.  The  Imperial  Statutes,  5th 
and  6th  Vict.,  c.  104,  sees.  1  and  2  ;  5th  and  6th  Will.  IV.,  c.  76  ;  and  3rd  and  4th 
Vict.,  c.  108,  show  that  a  purchase  by  members  of  a  Municipal  Corporation  of  the 
securities  issued  by  a  Corporation  is  not  regarded  as  illegal  or  incompatible  with 
the  position  of  members  of  the  Common  Council.  Again,  the  bye-law  passed  by  the 
Corporation,  authorizing  the  issuing  of  the  debentures,  is  illegal,  as  the  formalities 
required  to  be  observed  by  the  Canadian  Municipal  Corporation  Acts  of  1847,  1850, 
and  1851,  were  not  complied  with.  Lastly,  the  Bill  is  defective  for  want  of  parties. 
The  Colombian  Government  v.  Rothschild  (1  Sim.  94).  The  Appellant's  [473]  part- 
ner, Hall,  whose  interests  the  decree  affects,  is  no  part}-  to  the  Bill.  He  received  a 
moiety  of  the  profits.  How  are  they  to  be  ascertained,  and  how  can  the  decree  stand 
in  his  absence? 

Mr.  Rolt,  Q.C.,  Mr.  E.  J.  Lloyd,  Q.C.,  and  Mr.  Lewin,  appeared  for  the  Re- 
spondents, but  were  not  called  upon  to  address  their  Lordships. 

Judgment  was  delivered  by 

The  Lord  Justice  Knight  Bruce  (Feb.  15,  1858). — Their  Lordships  have  de- 
liberated upon  the  case  since  it  has  been  last  before  them,  and  they  do  not  think  it 
necessary  to  trouble  the  Respondents'  Counsel. 

This  appeal  originates  in  a  suit  which,  in  the  year  1853,  was  instituted  in  the 
Court  of  Chancery  of  Upper  Canada,  by  certain  inhabitants  of  the  City  of  Toronto, 
on  behalf  of  themselves  and  all  other  inhabitants  of  that  City,  against  Bowes,  the 
Appellant  here,  and  the  Corporation  of  the  City  of  Toronto,  the  Respondents  here. 
In  the  course  of  it,  after  Bowes  had  answered,  the  Corporation  was,  by  an  Order, 
substituted  as  Plaintiffs  for  the  original  Plaintiffs,  and  ceased  accordingly  to  be 
Defendants.  Witnesses  having  been  examined  on  each  side,  the  Court,  at  the  hear- 
ing, pronounced  a  decree  in  favour  of  the  Respondents,  which,  affirmed  on  appeal 
in  the  Court  of  Error  and  Appeal  of  Upper  Canada  by  the  opinions  of  the  majority 
of  the  Judges,  has  been  brought  for  final  review  hither.  The  appeal  has  been  fully 
and  ably  argued  before  us,  on  the  part  of  the  Appellant. 

The  object  of  the  suit  was  to  charge  the  Appellant  in  favour  of  the  Corporation 
of  the  City  of  Toronto,  [474]  the  Respondents,  with  the  amount  of  profit  made  by 
the  Appellant,  or  the  firm  of  Bowes  and  Hall  (of  which  the  Appellant  was  the  prin- 
cipal member),  by  means  of  the  acquisition  and  subsequent  disposal  of  certain  de- 
bentures issued  by  the  Corporation.  The  claim  was  grounded  on  the  connection  of 
the  Appellant  with  the  Corporation,  he  having  been,  in  the  year  1850,  one  of  the 
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Aldermen,  and  throughout  the  years  1851,  1852,  and  1^53,  the  Mayor  of  Toronto, 
and  so  a  leading  member  of  the  Corporate  body. 

The  important  facts  of  the  case  are  these:  — 

In  the  year  1850,  a  Railroad,  now  called  "  The  Ontario,  Simcoe,  and  Huron 
Union  Railroad,-'  had  been  authorized,  and  was  contemplated  and  intended,  if  not 
begun  to  be  constructed,  which  was  generally  supposed  likely  to  be  useful  and  advan- 
tageous to  the  trade  and  inhabitants  of  Toronto.  The  leading  members  of  tin- 
Corporation,  therefore,  seem  to  have  thought  that  the  project  might  with  propriety 
be  assisted  from  their  municipal  funds.  Accordingly,  an  Act  of  the  Canadian 
Legislature  was  obtained  (13th  and  14th  Vict.,  c.  81  ).  of  which  this  is  the  substance, 
so  far  as  is  now  material  :  that  it  shall  and  may  be  lawful  for  the  Mayor,  Aldermen, 
and  commonalty  of  the  City  of  Toronto,  in  pursuance  of  any  bye-law  of  the  said 
Municipal  Corporation,  in  the  name  or  on  the  credit  and  behalf  of  the  said  Munici- 
pal Corporation,  to  issue  debentures  to  an  amount  not  exceeding  £100,000,  nor  in 
sums  less  than  £5  each,  for  and  towards  assisting  in  the  construction  of  the  pro- 
posed Kailroad  of  the  said  Company,  and  to  provide  for  or  secure  the  payment 
thereof  in  such  manner  and  way  as  to  the  said  Municipal  Corporation  shall  seem 
proper  and  desirable:  and  further,  that  it  shall  and  may  be  lawful  for  the  said 
[475]  Municipal  Corporation  of  the  City  of  Toronto,  and  any  other  Municipal  Cor- 
poration within  or  through  whose  jurisdiction  the  proposed  Railroad  of  the  said 
Company  may  pass,  to  assist  otherwise  in  the  construction  and  forwarding  of  the 
said  proposed  Railroad  in  such  manner  as  to  any  such  Municipal  Corporation  may 
seem  proper  and  desirable  on  grounds  of  public  utility.  Then  it  is  enacted — "  That 
any  other  Municipal  Corporation  within  or  through  whose  jurisdiction  the  pro- 
posed Railroad  of  the  said  Company  may  pass,  shall  and  may,  for  and  towards 
assisting  in  the  construction  of  the  said  proposed  Railroad,  issue  debentures  to  an 
amount  not  exceeding  £50.000.  in  the  same  manner  and  upon  the  same  terms  as  the 
said  Municipal  Corporation  of  Toronto  are  hereby  authorized  to  do."  There  i> 
a  third  section,  which  is  not  now  material. 

It  became  law  on  the  10th  of  August.  1850.  And  on  the  25th  of  November.  1850. 
the  Common  Council,  the  governing  body  of  the  Corporation,  came  to  a  resolution 
to  this  effect :  "  Resolved — That  the  sum  of  £25,000,  in.  debentures,  payable  twenty 
years  after  date,  with  interest  at  6  per  cent  per  annum,  payable  half-yearly,  be 
granted  in  aid  of  '  The  Ontario,  Simcoe,  and  Huron  Union  Railroad  Company."  on 
the  conditions  set  forth  in  the  second  clause  of  the  Report,  No.  21  of  the  standing 
Committee  on  finance  and  assessment ;  and  in  order  to  extend  the  benefits  of  the 
said  Railroad  to  all  parts  of  the  City,  it  be  another  condition  of  the  above  grant 
that  the  terminus  for  passenger  trains  shall  be  erected  on  a  portion  of  the  market 
block  property,  now  vacant,  such  portion  to  be  leased  to  the  company  at  a  nominal 
rent  for  ninety-nine  years,  and  that  the  line  of  Railroad  shall  be  car-[476]-ried  along 
Palace  and  Front-streets,  to  the  full  extent  of  the  City  water  lots." 

And,  in  the  next  year,  1851,  on  the  18th  of  August,  the  Common  Council  adopted 
by  resolution  the  report  of  a  select  Committee  of  that  body  (made  in  consequence  of 
a  reference  to  the  Committee),  which  report  was  as  follows: — "  That  upon  the  most 
attentive  consideration  given  by  your  Committee  to  the  propositions  signed  by 
Mr.  Arnold,  as  Chairman,  and  after  frequent  interviews  with  the  manager,  as  well 
as  writh  one  of  the  Contractors  of  the  Company,  your  Committee  would  recommend 
that  in  lieu  of  the  propositions  (or  either  of  them)  the  Council  loan  to  the  said 
Company  their  debentures  to  an  amount  not  exceeding  £35,000,  payable  in  twenty 
years,  with  interest  on  the  same  payable  half-yearly,  issuable  in  the  same  ratio  as 
the  bonus  of  £25,000,  taking  as  security  for  such  debentures  the  Bonds  of  the  said 
Company  to  same  amount,  payable  in  ten  years,  with  interest  half-yearly,  secured 
on  the  road,  to  the  satisfaction  of  this  Corporation,  upon  the  recommendation  of 
the  City  Solicitor.  And  further,  that  it  be  a  condition  to  this  loan,  that  the  road 
from  this  City  to  Lake  Simcoe,  or  the  Holland  River,  be  completed  in  two  years  from 
the  1st  of  January  next.  And  further,  that  as  long  as  the  loan  of  £35,000  continues, 
the  Mayor  of  this  City,  for  the  time  being  (if  he  be  not  a  Director  in  any  other 
Company),  be  a  Director  in  the  above-mentioned  Company ;  if  he  be  a  Director  in 
any  other  Company,  then  any  Alderman  of  the  City,  for  the  time  being,  to  be 
nominated  by  his  Council  to  be  a  Director  in  said  Company." 

775 


XI  MOORE,  477  BOWES  V.    CITY  OF  TORONTO  [1858] 

On  the  28th  of  June,  1852,  the  Corporation  made  a  bye-law,  by  which,  after  re- 
citing what  had  taken  [477]  place  on  the  25th  of  November,  and  after  certain  other 
recitals,  it  is  "  enacted  "  (such  is  the  term  they  use)  "  by  the  Mayor,  Aldermen,  and 
commonalty  of  the  City  of  Toronto.  First.  That  it  shall  and  may  be  lawful  for  the 
Mayor  of  the  City  of  Toronto  to  cause  any  number  of  debentures  to  be  made  out,  not 
exceeding  in  the  whole  the  sum  of  £60,000,  and  to  cause  such  debentures  to  be 
issued  to  '  The  Ontario,  Simcoe,  and  Huron  Union  Railroad  Company,'  in  the  pro- 
portion specified  in  the  before-recited  resolution,  as  the  work  on  the  said  road 
progresses. 

"  Secondly.  That  of  the  said  sum  of  £60,000,  the  sum  of  £25,000  shall  be  as  a 
gift  to  aid  in  the  construction  of  the  said  road,  and  the  remaining  £35,000  shall 
be  as  a  loan  to  '  The  Ontario,  Simcoe,  and  Huron  Union  Railroad  Company ' ;  and 
for  the  securing  of  the  said  payment  of  the  said  loan  in  ten  years,  with  interest 
at  the  rate  of  6  per  cent  per  annum,  payable  half-yearly,  the  said  Company  shall 
give  to  the  City  of  Toronto  their  Bonds,  secured  upon  the  said  road,  to  the  amount 
of  such  debentures  from  time  to  time  issued  to  the  said  Company  on  account  of 
the  said  loan. 

"  Thirdly.  That  all  such  debentures  shall  be  under  the  common  seal  of  the  said 
City,  signed  by  the  Mayor  for  the  time  being,  and  countersigned  by  the  Chamberlain 
for  the  time  being  of  the  City  of  Toronto,  and  shall  bear  interest  at  the  rate  of  6  per 
cent  per  annum,  payable  half-yearly  at  the  Bank  of  Upper  Canada;  and  all  such 
debentures  shall  be  redeemable  at  the  Bank  of  Upper  Canada ;  provided  always  that 
none  of  the  said  debentures  shall  be  for  a  less  sum  than  £25,  nor  payable  at  a 
more  remote  period  than  twenty  years  from  the  issuing  thereof. 

[478]  "  Fourthly.  That  the  interest  on  the  said  debentures  shall  be  and  the  same 
is  hereby  charged  and  chargeable,  and  shall  be  paid  and  borne  out  of  the  moneys 
which  shall  come  into  the  hands  of  the  Chamberlain  of  the  said  City  for  the  time 
being,  to  and  for  the  uses  of  the  said  City. 

"  Fifthly.  That  for  the  payment  and  redemption  of  the  principal  sum  secured 
by  the  said  debentures,  there  shall  be  raised,  levied,  and  collected,  in  the  year  next 
before  such  debentures  respectively  fall  due,  an  equal  rate  in  the  pound  upon  the 
assessed  value  of  all  rateable  property  in  the  said  City  of  Toronto  and  liberties 
thereof,  over  and  above  all  other  rates  and  taxes  whatsoever,  sufficient  to  pay  the 
principal  sum  secured  by  such  debentures  respectively  falling  due  as  aforesaid, 
unless  otherwise  provided  for  the  re-payment  of  the  said  loan,  or  any  part  thereof, 
by  '  The  Ontario,  Simcoe,  and  Huron  Union  Railway  Company,'  or  by  Act  of  the 
Mayor,  Aldermen,  and  commonalty  of  the  City  of  Toronto,  authorizing  the  issue 
of  other  debentures  in  lieu  thereof  in  that  behalf  duly  made  and  enacted." 

This  is  signed  by  the  Appellant  as  Mayor. 

Much  doubt,  to  say  the  least,  was  entertained  and  expressed  as  to  the  legal 
validity  of  this  bye-law,  and  it  is  very  possible  that  the  doubt  was  not  without 
foundation.  It  is  to  be  collected,  however,  from  the  materials  in  the  cause,  that 
before  the  28th  of  June — before,  in  fact,  the  24th  of  that  month — by  arrangements 
and  an  agreement  made  between  the  managing  body  of  the  Railroad  Company, 
and  Messrs.  Story  and  Co.,  who  had  contracted  with  the  Company  for  the  construc- 
tion of  the  Railroad,  Messrs.  Story  and  Co.  were  to  receive,  and  had,  as  between 
them  and  the  Railroad  [479]  Company,  become  entitled  to  the  debentures  to  be 
issued  under  the  resolutions  of  November,  1850,  and  August,  1851,  respectively. 
The  expression  "  to  be  issued  "  is  used,  because  until  a  time  subsequent  to  the 
28th  of  June,  1852,  none,  as  we  believe,  were  in  fact  issued,  and  on  that  28th  of 
June,  before  the  making  of  the  bye-law  so  dated,  the  Finance  Committee  of  the  Cor- 
poration received  from  Mr.  Berczy,  acting  on  behalf  of  the  contractors  as  well  as 
of  the  Railroad  Company,  this  letter,  addressed  to  the  Chairman  of  the  Com- 
mittee :  — 

"  Toronto,  June  28,  1852. 
"Mr.  Alderman  Thompson,  Chairman,  Finance  Committee: 

"  Sir, — On  the  part  of  the  Directors  of  the  Ontario,  Simcoe,  and  Huron  Union 
Railroad  Company,  and  the  contractors  of  the  said  Company,  I  beg  to  intimate  to 
you  that  we  are  prepared  to  take  the  debentures  of  the  Corporation  under  a.  bye-law, 
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without  the  form  of  advertising   for  three  months,  and  to  assume  the  entire  re- 
sponsibility of  so  receiving  them. 

"The  contractors,  acting  under  legal  advice,  agree  to  this  course  as  the  best 
that  can  be  adopted  under  the  peculiar  circumstances  in  which  they  are  placed. 

"  Should  the  above  mode  not  be  adopted,  I  submit,  as  the  next  best  course,  that 
a  resolution  should  be  passed  by  the  Council  similar  to  the  draft  enclosed. 

(Signed)  "  Charles  Berczy,  President. 

What  took  place  in  the  following  month,  on  the  29th  and  :30th  of  July,  1852, 
appears  from  the  following  resolution  of  the  Common  Council  of  the  29th  of  July, 
L852:  — 

"On  the  29th  of  July,  1852,  the  Mayor  communicated  to  the  Council  the  ex- 
pediency of  confirming  an  [480]  offer  which  he  had  made  to  the  contractors  of 
The  Ontario,  Simcoe,  and  Huron  Union  Railroad,  in  consequence  of  some  difficulty 
which  had  presented  itself  in  the  matter  of  the  Directors  'jiving  the  City  security 
upon  the  road  for  the  amount  proposed  to  he  advanced  to  the  Directors  by  way  of 
loan,  and  which  offer  the  Mayor  stated  to  have  been  in  substance  as  follows: — That 
the  contractors  should  agree  to  relinquish  the  grant  of  £25,000,  made  by  the  Council 
in  aid  of  the  Railroad,  which  said  grant  has  been  transferred  by  the  Directors  to 
the  contractors,  and  that  the  Directors  should  relieve  the  Council  from  the  agree- 
ment to  loan  the  Company  the  sum  of  £35,000,  upon  certain  security,  upon  con- 
dition that  the  Council  should  take  stock  in  the  said  road  to  the  extent  of  £50,000, 
paying,  therefore,  in  debentures,  at  the  same  times  and  in  the  same  proportions  as 
the  work  progresses,  as  it  was  agreed  the  said  grant  and  loan  should  be  advanced — 
to  which  said  contractors  had  assented." 

Upon  this  communication,  the  Council  adopted  the  following   resolution:  — 

"Whereas,  his  Worship  the  Mayor  has  informed  this  Council,  that  the  con- 
tractors of  The  Ontario,  Simcoe,  and  Huron  Union  Railroad  Company  have  accepted 
a  proposition  made  by  him,  subject  to  the  approbation  of  this  Council,  in  view  of 
the  difficulties  which  have  existed  in  the  execution  of  a  mortgage  bond,  by  way  of 
security  for  the  loan  of  £35,000,  formerly  voted  by  this  Council,  to  the  effect  that 
the  contractors  shall  surrender  the  grant  of  £25,000  made  by  the  Council  and 
transferred  to  such  contractors  in  part  payment  of  their  contract,  and  also  thai 
the  Directors  shall  waive  the  aforesaid  loan  of  £35,000  altogether,  on  condition 
that,  in  lieu  thereof,  the  Council  [481]  will  take  stock  to  the  amount  of  £50,000,  to 
be  paid  by  the  issue  of  City  debentures  in  the  same  proportions  as  the  debentures 
for  the  above  loan  and  grant  were  authorized  to  be  issued. 

"Be  it,  therefore,  resolved,  that  the  standing  Committee  on  finance  and  asseNs- 
ment  be  authorized  to  complete  such  arrangement,  provided  that  no  legal  difficulty 
shall  occur  in  carrying  out  this  resolution  ;  and  provided  also,  that  no  alteration 
shall  take  place  in  the  conditions  upon  which  a  portion  of  the  Market  block  was 
granted  to  the  said  Company,  particularly  with  regard  to  carrying  the  Railroad  to 
the  eastern  limits  of  the  City  water  lots." 

This  resolution  was  communicated  to  the  Board  of  Directors  of  The  Ontario. 
Simcoe,  and  Huron  Union  Railroad  Company,  and  to  which  the  following  reply 
was  received  :  — 

"  Office  of  The  Ontario.  Simcoe,  and  Huron  Union  Railroad  Company. 

••  Toronto.  30th  of  July.   1852. 
'•  To  the  Worshipful,  the  Mayor  of  Toronto. 
••Sir, — The   Board  of   Directors  have  under  consideration    a    resolution   of  the 
Council,  passed  on  the  29th  instant,  relating  to  a  proposed  new  arrangement  for 
the  issue  of   debentures  to   the  contractors,   a  minute   of   the   Finance   Committer 
thereon,  and  a  letter  from  M.  C.  Story  and  Co.,  stating  their  willingness  to  accept 
the  propositions  embodied  in  the  resolution  of  the  City  Council  first  mentioned.      I 
now  beg  to  send  vou  a  copy  of  a  minute  made  by  the  Directors  of  this  Company  in 
relation  to  the  documents 'referred  to:    -And  the  Common   Council  then   resolved— 
That  the  Board  of  Directors  agree  to  the  proposed  arrangement  [482]  between  the 
City  Council  and  M.  C.  Story  and  Co.,  submitted  in  the  resolution  of  the  City  Council 
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of  the  29th  instant,  without  prejudice  to  the  existing-  agreements  between  the 
Council,  and  the  Board  and  the  contractors,  in  the  event  of  the  one  proposed  not 
being  accomplished;  and,  further,  without  prejudice  to  the  other  parts  of  the  said 
existing  agreements,  which  are  not  to  be  affected  in  any  way  by  the  substitution 
proposed  for  certain  parts  of  those  agreements.'  " 

On  the  7th  of  October  in  the  same  year,  an  Act  passed  the  Canadian  Legislature 
(16th  Vict.,  c.  5),  which  after  certain  recitals,  enacted,  "  That  it  shall  and  may  be 
lawful  to  and  for  the  City  of  Toronto  to  raise  by  way  of  loan  upon  the  credit  of  the 
debentures  hereinafter  mentioned  from  any  person  or  persons,  body  or  bodies  cor- 
porate, either  in  this  Province,  in  Great  Britain,  or  elsewhere,  who  may  be  willing 
to  lend  the  same,  a  sum  not  exceeding  the  sum  of  £100,000  of  lawful  money  of 
Canada." 

Section  3  enacted  "  That  the  sum  of  £50,000,  part  of  the  said  loan  so  to  be 
raised  as  aforesaid,  shall  be  applied  by  the  said  City  of  Toronto  in  the  payment  of 
the  promissory  notes  of  the  said  City  now  current  in  this  Province,  and  in  the 
redemption  of  such  of  the  debentures  of  the  said  City  of  Toronto  as  were  issued 
prior  to  the  passing  of  the  Act  passed  in  the  twelfth  year  of  Her  Majesty's  reign, 
and  intituled,  an  Act  to  provide  by  one  general  law  for  the  erection  of  Municipal 
corporations,  and  the  establishment  of  regulations  of  police  in  and  for  the  several 
counties,  cities,  towns,  townships,  and  villages  in  Upper  Canada,  and  may  fall  due 
within  the  ten  years  next  after  the  passing  of  this  Act." 

[483]  Section  4  enacted  "  That  the  funds  derived  from  the  negotiation  of  the 
said  debentures  so  to  be  appropriated  as  aforesaid  shall,  when  received,  be  de- 
posited by  the  Chamberlain  of  the  said  City  for  the  time  being  in  the  Bank  of 
Upper  Canada,  at  Toronto,  and  only  be  withdrawn  therefrom  as  they  may,  from 
time  to  time,  be  required  for  flie  payment  and  redemption  of  the  said  promissory 
notes  and  debentures  in  the  next  preceding  section  of  the  Act  mentioned." 

Section  5  enacted  "  That  the  sum  of  £50,000,  the  remainder  of  the  said  loan 
so  to  be  raised  as  aforesaid,  shall  be  applied  in  payment  of  10,000  shares  of  the 
capital  stock  of  '  The  Ontario,  Simcoe,  and  Huron  Union  Railroad  Company.'  lately 
purchased  by  the  said  City  of  Toronto,  under  resolution  of  the  Common  Council, 
jjassed  on  the  29th  of  July,  1852,  in  manner  herein  provided;  and  it  shall  be  the 
duty  of  the  Chamberlain  of  the  said  City  for  the  time  being  (and  he  is  hereby 
authorized  and  empowered  so  to  do)  forthwith,  with  the  consent  of  the  holders 
thereof,  to  call  in  such  debentures  of  the  said  City  of  Toronto  as  may  have  heretofore 
been  issued  under  any  bye-law  of  the  Common  Council  of  the  said  City,  and  taken 
in  payment  of  such  stock,  and  to  substitute  therefor  so  much  of  the  funds  received 
on  account  of  the  debentures  to  be  issued  under  this  Act  as  may  be  necessary  for 
that  purpose.'" 

Soon  afterwards,  on  the  18th  of  October  and  the  1st  of  November,  in  the  same 
year,  1852,  the  Corporation  made  two  bye-laws,  thus  expressed : — That  of  18th  of 
October  recites  the  bye-law  of  the  28th  of  June,  the  Act  of  the  13th  and  14th  Vict., 
c.  81,  and  much  or  all  of  the  subsequent  arrangements;  and  enacts: — [484]  "  That 
it  shall  and  may  be  lawful  for  the  Mayor  of  the  said  City  of  Toronto  to  subscribe 
for,  take,  receive,  and  hold  stock  in  the  said  Ontario,  Simcoe,  and  Huron  Union 
Railroad  Company,  to  the  amount  of  £50,000,  for  and  on  behalf  of  the  said  City 
of  Toronto  ;  and  for  the  payment  of  the  same  it  shall  and  may  be  lawful,  and  it 
shall  be  the  duty  of  the  said  Mayor,  for  the  time  being,  of  the  said  City,  to  ap- 
propriate so  much  and  so  many  of  the  said  debentures,  authorized  to  be  issued 
under  the  provisions  of  the  bye-law  hereinbefore  recited,  as  may  be  requisite  and 
necessary  for  that  purpose,  and  that  the  said  debentures  shall  be  issued  by  him  for 
that  purpose  at  the  times  and  in  the  same  proportions  as  is  provided  by  the  bye-law 
hereinbefore  recited,  subject,  however,  to  the  same  conditions  relative  to  the 
passenger  terminus  of  the  said  Railroad,  and  the  continuance  of  the  said  Rail- 
road along  Front  and  Palace  Streets,  as  are  contained  in  the  recital  of  the  said  bye- 
law  and  the  resolutions  of  Common  Council  of  the  29th  of  July  last. 

"  That  the  dividends  from  time  to  time  paid  and  payable  upon  the  stock  so 
held  by  the  said  Mayor,  on  behalf  of  the  said  City  of  Toronto,  in  the  said  Ontario, 
Simcoe,  and  Huron  Union  Railroad  Company,  shall  be  applied  bv  the  Chamberlain 
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of  the  said  City  in  such  manner  as,  by  resolution  of  the  Common  Council  of  the 
City  of  Toronto,  may  from  time  to  time  be  directed." 

Then  comes  the  bye-law  of  the  1st  of  November,  which  is  termed  "An  Act  to 
provide  for  the  issue  of  £100,000  debentures,  to  consolidate  a  part  of  the  existing 
debt."     It  recites  a  sufficient  part  of  what  had  gone  before,  and  then  enacts:  — 

"  1st.  That  it  shall  and  may  be  lawful  for  the  [485]  Mayor  of  the  City  of 
Toronto  to  raise  by  way  of  loan,  from  any  persons,  body  or  bodies  corporate  or 
politic,  who  may  be  willing  to  advance  the  same  upon  the  credit  of  the  debentures 
hereinafter  mentioned,  and  the  special  rate  hereinafter  imposed,  a  sum  of  money 
not  exceeding  in  the  whole  the  sum  of  £100,000;  and  to  cause  the  same  to  be  paid 
and  applied  in  the  manner  prescribed  by  the  Act  of  the  Provincial  Legislature 
authorizing  the  negotiation  of  the  said  loan. 

"  2ndly.  That  it  shall  and  may  be  lawful  for  the  Mayor  of  the  City  of  Toronto 
to  cause  or  direct  any  number  of  debentures  to  be  made  out  for  such  sum  or  sums 
not  exceeding  in  the  whole  the  said  sum  of  £100,000,  as  any  person  or  persons, 
body  or  bodies  corporate  or  politic,  shall  agree  to  advance  upon  the  credit  of  such 
debentures  and  the  special  rate  hereinafter  imposed  ;  such  debentures  to  be  under 
the  common  seal  of  the  said  City,  signed  by  the  Mayor  and  countersigned  by  the 
Chamberlain  of  the  City,  for  the  time  being,  and  made  out  in  such  manner  and  form 
as  the  Mayor  shall  think  fit. 

"  "ndlv.  That  the  interest  on  such  debentures  shall  be  payable  half-yearly,  on  the 
1st  of  April  and  1st  of  October  in  each  year,  at  such  banking  house  or  place  in 
London,  or  elsewhere,  as  may  be  agreed  upon  between  the  Mayor  of  the  said  City 
and  the  party  or  parties  who  may  advance  the  said  loan,  or  any  part  thereof. 

"  4thly.  That  the  said  principal  sum  of  £100,000  shall  be  made  payable  at 
twenty  years  from  the  1st  of  October,  1852,  at  the  banking  house  or  place  in 
London,  or  elsewhere,  as  may  be  agreed  upon  as  aforesaid. 

[486]  "  Sthly.  That  a  special  rate  of  tenpence  in  the  pound  upon  the  assessed 
value  of  all  rateable  property  in  the  City  and  liberties,  over  and  above  all  other 
rates  and  taxes,  shall  be  raised,  levied,  and  collected  annually  for  the  purpose  of 
paying  the  interest  and  creating  a  sinking  fund  of  two  per  cent,  for  the  payment  of 
the  principal  of  the  said  loan  of  £100,000,  from  the  year  1852  until  the  year  1873, 
or  until  the  said  debentures  shall  be  fully  redeemed  or  provided  for. 

"■  6thlv.  That  if  in  any  of  the  years  during  which  the  sum  of  tenpence  in  the 
pound  special  rate  by  this  Act  authorized  to  be  levied  there  shall  be  any  surplus, 
after  paying  the  interest  on  the  said  loan  and  providing  for  the  sinking  fund  here- 
inafter mentioned,  the  said  surplus  shall  be  invested  with  and  added  to  the  said 
sinking  fund  for  the  purpose  of  paying  the  said  loan  of  £100,000  secured  by  the  said 
hereinbefore  mentioned  debentures." 

It  is  now  necessary  to  revert  to  the  month  of  June,  1852. 

It  appears  that  the  Appellant,  who  was  at  Toronto  certainly  on  the  12th,  was 
at  Quebec  on  the  24th  of  that  month,  and  had  then  and  there,  with  a  gentleman 
named  Hincks,  a  member  of  the  Canadian  Legislature,  certain  communications,  the 
nature  of  which  may  be  collected  from  the  evidence  given  in  the  cause  by  Hincks 
himself,  as  a  witness  on  the  Appellant's  behalf.  It  will  be  sufficient  to  read  Borne 
extracts  from  Hincks'  testimony  in  chief  and  on  cross-examination.  He  says : 
'"  Some  time  at  the  latter  end  of  June,  1852,  soon  after  my  return  from  England. 
Bowes  proposed  to  me  to  join  him  in  purchasing  certain  debentures  of  the  City  of 
Toronto,  then  about  to  be  issued.  Bowes  told  [487]  me  that  the  contractors  had 
been  trying  to  sell  them,  but  without  success;  that  they  would,  he  thought,  take  80 
per  cent,  for  them ;  the  amount  about  to  be  issued  was  about  £25.000.  I  agreed  to 
join  him  in  the  purchase  at  that  price  ;  the  highest  value  of  such  bonds  at  the  time 
was  85.  I  mean  that  purchases  in  small  sums  might  be  made  at  that  price.  Bowes 
and  I  had  some  conversation  as  to  the  mode  of  raising  the  money  to  pay  for  them. 
in  case  he  succeeded  in  effecting  the  purchase ;  he  told  me  that  he  had  sounded  the 
cashier  of  one  of  the  Banks,  who  had  given  him  encouragement.  I  told  him  that  if 
I  were  concerned  in  the  operation,  it  would  be  on  the  express  condition  that  the 
money  should  be  raised  in  England  ;  that  I  had  no  doubt  of  getting  it  for  twelve 
months  at  5  per  cent,  per  annum,  which  w-ould  give  us  plenty  of  time  to  dispose 
of  the  bonds;  and  that  if  he  could  secure  the  purchase.  I  would  undertake  the  entire 
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management  of  the  transaction.  This  conversation  occurred  on  the  24th  of  June. 
My  reason  for  being  pretty  positive  as  to  the  exact  day,  is,  that  I  examined  the 
Registry  book  at  Sword's  Hotel,  where  Bowes  usually  stopped,  and  find  by  it  that 
he  arrived  in  Quebec  on  that  day,  and  does  not  appear  to  have  remained  in  town 
over  night.  In  this  way  I  am  enabled  to  state  the  exact  day  on  which  the  conversa- 
tion occurred ;  but,  independently  of  this,  I  can  state,  from  my  own  recollection,  that 
it  must  have  been  about  that  time.  In  reference  to  what  I  have  said  as  to  85  per 
cent,  being  obtainable  for  these  debentures,  when  sold  in  small  sums,  I  wish  to  add 
that  I  do  not  believe  that  more  than  80  could  be  got  for  them,  when  sold  in  large 
sums." 

In  answer  to  the  question,  "  In  the  passing  of  an  [488]  Act  authorizing  the  City 
of  Toronto  to  raise  £100,000  to  consolidate  a  part  of  the  City  debt,  did  you  take 
any,  and,  if  any,  what  part;  or  did  you  exercise  any,  and,  if  any,  what  influence 
upon  any  other  person  in  procuring  that  Act  to  be  passed  :  or  had  you  or  the  said 
Bowes  any  object  in  procuring  such  Act  because  of  your  interest  in  the  said 
debentures  purchased  by  you  and  him  from  the  contractors  of  the  said  Railway?  " 
— he  says  :  "  I  was  present  when  the  Bill  passed  one  of  its  stages,  and  may  have  been 
at  all  of  them.  I  took  no  part  and  used  no  influence  to  carry  it  through  the  House  of 
Assembly.  I  am  not  aware  of  any  influence  being  used  by  any  one  to  carry  it.  It 
was  of  a  similar  character  to  Bills  passed  for  the  same  object  for  the  Cities  of 
Kingston  and  Hamilton,  and,  I  think,  Montreal.  There  was  no  opposition  to 
any  of  these  Bills,  the  object  of  all  was  the  same;  simply  to  require  a  less  oppres- 
sive sinking  fund  than  that  required  by  the  Upper  Canada  Municipal  Act,  The 
City  of  Toronto  would  have  had  to  borrow  whether  the  new  Act  passed  or  not.  So 
far  as  the  Act  legalized  the  debentures  issued  to  the  Railroad  contractors,  or  pro- 
vided for  the  substitution  of  other  debentures  for  them,  it  was  in  consequence  of  a 
distinct  understanding  before  the  conclusion  of  the  purchase  of  the  said  debentures 
by  us,  and  at  the  time  of  the  passing  of  the  bye-law  under  which  they  issued,  that 
the  City  would  take  the  necessary  steps  to  remove  doubts  as  to  the  legality  of  the 
issue  of  the  debentures.  I  have  no  doubt  that  the  City  could  have  been  compelled 
to  do  so  in  some  way.  After  the  passing  of  the  Act  in  question,  and  after  comments 
had  been  as  to  the  propriety  of  legalizing  debentures  which  were  already  in  circula- 
tion, the  Legis-[489]-lature  on  its  re-assembling  in  1853  confirmed  the  validity  of 
debentures  issued  to  the  same  parties  by  the  County  of  Simcoe,  and  which  were 
objected  to  as  illegal,  and  this  even  though  a  motion  to  quash  the  bye-law  on  the 
ground  of  illegality  was  then  pending  before  the  Courts." 

Again,  he  is  asked :  "  Did  you  or  did  you  not  transmit  to  Bowes  any  part  of  his 
share  of  the  proceeds  of  the  sale  of  the  said  debentures  purchased  by  you  and  him 
in  bills  of  exchange  upon  England ;  and  did  you  or  not  purchase  such  bills  in  the 
ordinary  course  of  business ;  and  where  did  you  purchase  the  same ;  and  why  did 
you  transmit  to  Bowes  his  share  or  any  part  of  his  share  in  the  profits  of  the  said 
transaction  by  Bills  on  England?"  He  answers:  "'I  did  remit  Bowes  a  portion 
of  the  profit  realized  by  the  transaction  on  Bills  of  exchange  on  London  drawn  by 
the  Receiver-General ;  that  exchange  was  sold,  without  any  intervention  of  mine,  at 
the  highest  price  that  could  be  obtained,  and  in  the  usual  way.  It  was  drawn  against 
balances  of  special  funds,  by  the  Receiver-General,  and  it  was  only  when  the  bills 
were  brought  to  me  to  be  countersigned  that  I  became  aware  of  the  sale.  They 
were  sold  to  the  Bank  of  Upper  Canada,  and  drawn  in  favour  of  the  manager  of  the 
Branch  of  that  Bank  at  Quebec.  When  I  saw  them,  it  occurred  to  me  that  they 
would  be  a  convenient  mode  of  remitting  to  Bowes,  as  exchange  is  usually  higher  in 
Toronto  than  at  Quebec,  and  I  knew  that  Bowes  required  exchange  in  his  business. 
I  sent  to  the  Bank  of  Upper  Canada  to  buy  the  exchange.  I  had  no  interest 
in  the  matter ;  I  charged  Bowres  just  what  I  paid,  and  gave  him  either  a  bank  cheque 
or  bank  notes  for  the  balance,  on  his  next  visit  to  [490]  Quebec.  The  exchange  was 
endorsed  by  Bradshaw,  the  manager  of  the  Quebec  branch  of  the  Bank  of  Upper 
Canada,  in  the  usual  way."  And  after  it,  there  is  this — "  Q.  What  amount  of 
debentures  did  Bowes  first  propose  to  you  to  purchase ;  and  was  sucli  proposal  made 
in  writing  or  verbally,  and  when  and  where?  A.  The  proposal  was  made  verbally 
to  me  at  Quebec.  I  think  the  amount  spoken  of  was  either  £24,000  or  £25,000. 
T   think  that   we  must  have  had  conversation   at  the  time  with   reference  to  the 
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remainder  of  the  debentures,  as  it  was  expected  thai  the  Railroad  company  would 
get  in  all  £60,000,  which,  under  the  terms  of  their  agreement  with  the  contractor, 
were  to  be  taken  by  them  in  payment.  The  proposal  was  made  to  me  on  the  24th 
of  June,  1852.  Q.  Had  you  any  other  and  how  many  conversations  with  Bowes 
subsequent  to  the  said  24th  of  June,  on  the  subject  of  these  debentures,  previous  to 
your  finally  agreeing  to  purchase  them?  A.  No;  I  may  have  had  two  or  more 
conversations  with  him  on  the  24th  of  June,  but  he  left  Quebec  either  on  that  day 
or  the  next.  I  did  not  see  him  again  for  several  weeks.  I  told  him  then  (that  is, 
on  the  24th  of  June),  that  if  the  owners  of  the  debentures  would  sell  them  at  the 
price  which  he  told  me  he  thought  they  would,  that  I  would  join  him  in  the  purchase. 
Q.  After  agreeing  to  the  purchase  of  the  debentures  in  question,  did  you  enjoin 
secrecy  on  Bowes  of  his  or  your  connection  with  the  purchase,  and  when,  and  from 
what  motive;  and  was  it  in  writing  or  orally?  A.  I  have  no  distinct  recollection  of 
the  time  or  mode  of  communicating  with  Bowes  on  the  subject  of  secrecy,  but  I  have 
no  doubt  that  at  some  time  in  the  early  stage  of  the  transaction  I  did  impress  upon 
him  the  [491]  importance  of  keeping  the  transaction  as  a  most  confidential  one. 
My  belief  is  that  any  prudent  person  engaged  in  such  a  transaction  would  adopt 
such  a  course;  but  I  am  ready  to  admit  that  the  course  pursued  towards  me  by  the 
press  did  infiuence  me  in  wishing  to  prevent  their  obtaining  any  knowledge  of  my 
private  transactions.  I  was  not  influenced  by  any  feeling  that  the  transaction  was 
an  improper  one,  either  on  the  part  of  Bowes  or  myself.  I  mentioned  the  cir- 
cumstance confidentially  to  some  of  my  friends,  and  I  was  aware  that  Bowes  gave 
the  same  confidence  to  at  least  one  of  his  friends.  It  is  the  custom  of  all  persons 
who  engage  in  transactions  of  this  nature  to  keep  them  as  secret  as  possible,  and  this 
is  one  reason  why  the  intervention  of  brokers  is  generally  sought.  Q.  Are  you 
aware  that  after  Bowes  had  purchased  the  debentures  in  question,  he  declared  in  a 
meeting  of  the  City  Council  at  Toronto,  that  he  was  not  interested  in  them,  or  in  their 
negotiation?  Had  he  your  sanction  for  making  such  a  declaration  in  his  place,  as 
Mayor  of  the  City,  to  the  City  Council?  A.  I  have  seen  by  the  newspapers  that 
Bowes  is  reported  to  have  made  such  a  declaration.  He  had  not  my  sanction  for 
making  it.  So  soon  as  I  became  aware  that  Cotton  and  Bowes  had  quarrelled, 
which  was  about  the  latter  end  of  November,  1852,  I  was  perfectly  aware  that  the 
transaction  could  not  be  kept  secret,  and  I  either  directly,  or  through  a  friend  in 
Toronto,  or  in  both  ways,  authorized  Bowes  and  advised  him  to  state  every  fact 
connected  with  it.  My  belief  is,  that  this  must  have  been  some  time  before  the 
declaration  of  Bowes  in  the  City  Council,  alluded  to  in  the  question.  I  should  say, 
in  conversations  with  Bowes  on  the  subject,  he  invariably  de-[492]-clared  that,  so 
far  as  he  was  concerned,  he  had  no  objection  to  the  transaction  being  made  public, 
but  that  he  knew  that  my  enemies  would  make  it  a  subject  of  attack  to  me,  and  it 
was  for  this  reason  that  I  was  particular  in  communicating  my  desire  that  he  should 
state  the  whole  matter.  Q.  How  many  letters  did  you  receive  on  the  subject  of  these 
debentures  from  Bowes,  from  first  to  last  of  this  transaction?  Please  produce 
them,  or  account  for  not  doing  so  ;  and  if  you  have  destroyed  them,  state  particularly 
when  and  why.  A.  I  received  a  great  number  of  letters  from  Bowes  during  the  latter 
part  of  the  year  1852  ;  they  were  on  a  variety  of  subjects,  and  Bowes  was  in  t  he  habit 
of  writing  "on  all  such  subjects,  and  in  the  same  letter.  They  were  principally  on 
the  subject  of  The  Toronto  Esplanade,  The  Toronto  and  Guelph  Railway  ;  for  which 
he  wanted  the  provincial  guarantee,  a  separate  Division  Court  for  Toronto,  and 
other  matters  which  I  do  not  particularly  recollect,  I  have  not,  to  my  knowledge, 
any  of  Bowes'  letters  in  my  possession.  I  cannot  recollect  the  precise  time  when 
they  were  destroyed;  but  I  recollect  having  some  of  them  in  my  possession  in  the 
autumn  of  1852,  because  Bowes  happened  to  be  at  my  house  where  these,  with 
other  letters,  were  lying  in  an  open  desk,  and  he  made  a  remark  upon  the  loose 
way  in  which  I  kept  my  letters,  and  said  thai  he  though!  they  oughl  to  be  desl  royed, 
and,  I  think,  said  that  he  was  in  the  habit  of  desl  roying  mine.  I  told  him  then  that 
I  would  destroy  any  that  I  had;  and  I  subsequently  destroyed  them  when  destroying 
other  letters.  I  treated  them  just  as  I  do  all  my  private  correspondence,  unless 
where  some  special  reason  requires  their  retention.  Bowes'  letters  contained  very 
little  on  the  subject  of  this  transac-[493>tion,  as  he  took  no  part  whatever  in  the 
management  of  it  beyond  obtaining  the  offer  of  sale  from  the  contractors.     It  is  very 
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probable  that  Bowes  may  have  written  to  me  on  the  subject  of  the  Bill  for  the 
Consolidation  of  the  City  Debt,  though  I  have  no  recollection  that  he  did  so.     I 
think  that  he  principally  communicated  on  that  subject  with  Mr.  Attorney-General 
Richards,  and  that  any  communications  on  that  subject  with  Richards  or  with  me 
were  verbal.     Bowes  seemed  anxious  that  the  City  should  not  be  required  to  provide 
a  sinking  fund.     The  Government  had  fully  considered  the  subject  of  a  sinking  fund 
with  reference  to  the  Consolidated  Municipal  Loan  Fund  Act  for  Upper  Canada, 
and  determined  to  insist  on  a  sinking  fund  of  a  similar  amount  being  provided  in 
all  the  Corporation  Loan  Acts,  and  this  course  was  followed  in  the  cases  of  Montreal, 
Toronto,  Kingston,  and  Hamilton.     Among  the  letters  from  Bowes  which  have  been 
destroyed,  must  have  been  included  any  containing  references  to  the  transaction  in 
the   Toronto   debentures.     I   cannot   possibly   say   how  many   of   these  letters  had 
reference  to  the  debentures.     Q.  Were  the  letters  having  reference  to  the  deben- 
tures written  to  you  by  Bowes,  or  in  the  name  of  Bowes  and  Hall?     A.  They  were 
all  in  the  name  of  Bowes  himself ;  but  in  the  letter  acknowledging  the  receipt  of  the 
exchange,  he  told  me  that  the  firm  had  used  it.     Q.  Was  that  the  first  occasion  upon 
which  the  name  of  the  firm  appeared   in   connection   with  this  transaction?     A. 
Yes.     Q.  Did  you  write  to  Bowes  on  the  same  subject,  and  how  often,  and  were  your 
communications  addressed  to  Bowes,  or  to  Bowes  and  Hall?     Produce  copies  of  all 
the  letters  you  so  wrote  on  the  subject   of  these  debentures.        A.   I   [494]  wrote 
frequently  to  Bowes  on  the  subject  of  this  debenture  transaction,   as  well   as  on 
other  matters,  respecting  which  he  addressed  me.     I  always  addressed  Bowes,  and 
not  the  firm  of  Bowes  and  Hall.     I  have  no  means  of  judging  how  many  letters  I 
addressed  to  Bowes.     I  was  not  in  the  habit  of  keeping  copies  of  them,  and  I  very 
seldom  keep  a  copy  of  any  unofficial  letters.     I  have  a  private  letter-book,  which  is  at 
present  mislaid,  but  I  am  certain  it  contains  no  letter  to  Bowes;  and  I  have  asked 
the  gentlman  who  copied  the  letters  which  are  in  that  book,  and  he  also  is  certain 
that  it  contains  no  such  letter.     I  am,  therefore,  convinced  that  I  have  no  copy  of 
any  letter  which  I  have  addressed  to  Bowes.     I  have  not  had  any  letter  copied  in  that 
private  letter-book  for  the  last  twelve  months.     The  book,  I  have  no  doubt,  was  mis- 
laid when  I  changed  my  residence  last  summer.     Q.  How  many  letters  had  you 
written  to  and  received  from  Bowes,  on  the  subject  of  the  debentures,  previous  to 
your  letter  of  the  5th  of  July,  1852,  to  Mr.  Ridout ■?     A.  I  had  received  one,  and  I 
think  had  written  none.     Q.  Did  you  write  by  the  same  mail  to  Bowes,  that  is,  by 
the  mail  of  the  5th  of  July?     A.  Yes,  I  have  no  doubt  that  I  did  so.     I  have  no  copy 
of  that  letter.     Q.  In  your  conversation  with  Bowes  at  Quebec,  was  it  agreed  that 
you  should  purchase  £24,000   or   £50,000  of   debentures?     A.   My   recollection   is 
that  the  sum  was  £25,000.     I  afterwards  learned  that  the  amount  at  the  disposal 
of  the  contractors  was  £24,000.     Q.  When  were  you  first  informed  that  instead  of 
£24,000  there  was  to  be  issued  to  the  Railway  Company  £50,000  of  debentures,  being 
the  amount  subscribed  by  the  City  of  Toronto,  and  by  whom?     A.  I  have  no  doubt 
that  I  was  informed  by  [495]  Bowes  immediately  after  the  arrangement  was  effected, 
but  I  do  not  recollect  the  precise  time,  but  it  must  have  been  about  the  beginning 
of  August.     Q.  Are  you  aware  whether  this  change  was  suggested  by  Bowes,  and 
strenuously  advocated  and  promoted  by  him  in  the  City  Council  of  Toronto?     A. 
I  am  not  aware  that  such  is  the  fact.     I  have  heard  that  the  change  was  suggested  by 
Berczy,  President  of  the  Railroad  Company.     The  arrangement  was  most  beneficial 
to  the  City,  and  I  am  convinced  that  the  City  will  benefit  to  the  extent  of  £20,000 
by  the  change.     Q.  On  what  day  did  you  definitely  agree  with  Bowes  to  purchase  the 
debentures?     On  the  24th  day  of  June,  a  conditional  agreement  was  made  which 
depended  on  the  contractors  being  willing  to  sell  on  the  terms  stated,  and  on  our 
being  able  to  obtain  the  necessary  funds.     The  final  purchase  I  consider  to  have  been 
made  when  Bowes  accepted  the  offer  which  he  had  received  about  the  30th  of  June, 
and  which,  I  believe,  was  on  the  8th  day  of  July,  1852,  after  having  heard  from  me." 
He  is  again  asked:  "  Was  it  distinctly  understood  by  Bowes,  at  the  time  you  agreed 
to  join  him  in  the  purchase  of  the  debentures  you  afterwards  purchased  together, 
that  you  expected  to  get  the  money  to  pay  for  them  from  parties  in  England,  and 
that  you  would  communicate  forthwith  with  these  parties?     A.  It  was  so  distinctly 
understood.     Q.  Was  there  not  a  discussion  in  the  City  Council  upon  the  legality 
of  these  debentures,  in  which  reference  was  made  to  there  being  high  legal  opinions 

782 


BOWES  V.   CITY  OF  TORONTO  [1858]  XI  MOORE,  496 

against  the  validity  of  the  bye-law  for  the  issue  of  the  debentures,  which  discussions 
were  made  public?     A.  Yes;  I  believe  such  discussions  took  place,  and  were  made 
public.     Q.  Is  it  not  true,  that  with  .such  [496]  doubts  upon  the  legality  of  these 
debentures,  it  would  have  been  hardly  possible  for  you,  or  Bowes,  to  have  disposed  of 
them  without  having  them  legalized;  and  did  not  Bowes  come  to  Quebec  as  Mayor, 
at  the  desire,  or,  at  all  events,  with  the  sanction,  of  the  City  Council,  to  get  an  A 
passed  legalizing  them?     A.  I  consider  that,  under  the  circumstances,  it  was  necessary 
that  the  debentures  should  be  legalized.     I  would  never  have  engaged  in  the  transac- 
tion, had  I  not  been  perfectly  satisfied  that  the  Corporation  of  the  City  of  Toronto 
would  be  incapable  of  so  gross  an  act  of  fraud,  as  to  Lave  omitted  taking  the  proper 
steps  to  have  the  said  debentures  legalized.     I  am  aware  that  Bowes,  when  in  Quebec, 
interested  himself  about  the  passing  of  the  Bill,  and  I  have  no  doubt  that  he  had  the 
sanction  of  the  City  Council  in  so  doing ;  but  I  believe  that  he  had  other  business 
for  the  City,  which  more  especially  required  his  personal  attendance  at  Quebec.     I 
refer  particularly  to  the  Toronto  Esplanade."     He  is  further  asked:   "What  was 
the  exact  profit  made  by  you  and  Bowes  upon  the  purchase  of  the  £50,000  of  deben- 
tures from  the  contractor.-,?     And  produce  the  account.     A.  I  have  no  account  to 
produce:  the  result  of  the  operation  was,  that  I  drew  a  Bill  of  exchange  on  Me- 
Glyn,  Mills  and  Co.  for  the  balance  of  my  credit  with  them,  the  proceeds  of  which 
amounted  to  £8,237  8s.  6d.  currency,  one-half  of  which  I  paid  to  Bowes,  as  already 
stated.     Q.  Is  that  not  the  profit  upon  the  sale  by  you.of  the  £100,000,  issued  by  the 
City  of  Toronto,  under  the  Toronto  Loan  Act  ?     A.  I  consider  that  there  was  a  : 
on  the  sale  of  the  £100,000,  no  portion  of  such  loan  having  realized  par,  whereas  the 
City  was  paid  par.     Q.  Had  you  taken  £50,000  only  of  debentures  [497]  issued  under 
the  Toronto  Loan  Act  in  payment  of  the  debentures  which  you  purchased  from  the 
contractors,  what  then  would  have  been  your  profit   upon  the  purchase  of  deben- 
tures by  you  and  Bowes?     A.  Had  I  received  sterling  debentures  in  exchange  for  the 
amount  of  the  debentures  which  were  purchased  from  the  contractors  by  Bowes  and 
myself,  our  profit  would  have  been  enhanced  by  the  amount  of  the  loss  sustained  on 
the  debentures  for  which  we  gave  par  to  the  City ;  but  as  we  should  not  have  received 
sterling  debentures   at    all,   unless   we  had   purchased   from   the   City   at   par,   our 
profit  would  have  depended  on  the  price  at  which  we  could  have  sold  our  currency 
debentures   in  Canada ;  and  as  there  was  a   rapid   advance  in  the  value  of  such 
debentures,  my  belief  now  is,  founded  on  information  received  from  the  brokers  in 
Montreal  with  whom  I  correspond,  and  from  other  sources  of  information,  that  our 
profit  would  probably  have  been  greater  had  we  never  interfered  witli  the  purchase 
of  the  new  City  loan'of  £50,000." 

Their  Lordships  do  not  see  any  reason  for  not  trusting  Hincks  as  a  witness. 
Cotton,  more  than  once  mentioned  in  Hincks'  evidence,  was  examined  in  the  cause 
as  a  witness  against  the  Appellant,  and  cross-examined  for  him,  deposed  thus:  — 
"  I  know  Bowes,  also  Hincks.  Bowes  mentioned  to  me  that  debentures  were  to  be 
issued  to  the  directors  of  the  Northern  Road,  and  that  a  speculation  could  be  made 
in  them.  I  think  this  was  in  February,  1852.  Bowes  proposed  that  we  should 
purchase  the  debentures  on  joint  account.  This  was  before  any  issue.  Conversation 
took  place  from  time  to  time  to  the  effect,  that  when  issued  we  should  make  the 
purchase.  It  was  suggested  that  Hincks  should  [498]  be  employed  to  negotiate  them. 
I  think  the  proposition  came  from  Bowes,  but  am  not  sure.  I  had  a  conver- 
sation with  Bowes,  in  reference  to  a  proposition  from  the  contractors,  or  a  negotiation 
witli  them  ;  we  partly  agreed  that  the  debentures  should  be  purchased  from  the  con- 
tractors on  joint  account,  at  20  per  cent,  discount.  Bowes  was  the  medium  of  com- 
munication. There  was  no  definite  amount  fixed  between  Bowes  and  myself  at  first. 
I  left  that  to  Bowes.  I  had  communication  with  Hincks  before  the  final  arrangement 
witli  Bowes.  I  cannot  tell  when  my  first  conversation  witli  Hincks  was.  It  was 
verbal,  and  may  have  been  a  month  or  six  weeks  before  the  first  debenture  was 
deposited.  My  first  interview  was  at  Quebec.  I  had  a  conversation  with  Bo 
previous  to  my  first  communication  with  Hincks  relating  to  our  purchase  of  the 
debentures,  but  I  cannot  distinctly  stale  its  purport.  Bowes  Baid  lie  had  already 
communicated  with  Hincks.  "When  I  first  spoke  to  Hincks  he  had  knowledge  of  the 
matter,  or  appeared  to  have.  I  will  not  he  positive  thai  I  had  more  than  two  inter- 
views with  Hincks.     I  may  have.     The  last  one  was  immediately  preceding  the  first 
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issue  of  debentures.  I  informed  Bowes,  on  my  return,  of  my  conversations  with 
Hincks.  1  had  conversations  with  Bowes  as  to  the  illegality  of  the  bye-law  on  the 
28th  of  June.  We  proposed  to  get  over  the  difficulty  by  having  the  debt  of  £100,000 
consolidated  ;  and  that  by  changing  them  into  sterling  they  would  be  more  valuable. 
This  was  some  time  in  the  beginning  of  June.  I  cannot  be  certain.  I  cannot  be 
positive  whether  I  stated  this  to  Hincks.  I  never  applied  to  Hincks  for  the  purpose 
of  having  an  Act  passed.  It  was  said  by  Bowes  that  Hincks'  name  would  have  the 
effect  of  getting  a  better  price  for  the  [499]  debentures  than  any  other  person,  and 
that  it  would  be  necessary  to  give  him  an  interest  in  the  debentures,  as  it  would  be 
necessary  to  have  his  assistance  to  procure  an  Act  to  consolidate  them.  I  saw  the 
letter  from  the  contractors  of  the  30th  of  June,  I  think  this  was  a  day  or  two  after 
its  date.  Bowes  showed  it  to  me  in  his  own  office.  Bowes  told  me  some  time  prior 
to  the  date  of  that  letter  that  he  would  propose  the  offer  of  the  contractors  to  the 
Finance  Committee.  He  said,  at  the  same  time,  that  they  could  not  accept  it,  because 
they  were  not  in  a  position  to  raise  the  money  to  buy  them.  He  said  that  he  would 
make  the  proposition  in  order  that  they  might  not  find  fault,  with  him  hereafter. 
This  was  the  only  reason  that  I  recollected.  I,  on  one  occasion,  took  a  letter  from 
Bowes  to  Hincks/  Hincks  is  resident  at  Quebec.  I  read  that  letter.  It  was  written 
by  Bowes.  It  had  reference  to  the  purchase  of  debentures.  I  conversed  with 
Bowes  on  the  subject-matter  of  the  letter.  My  conversation  was  with  reference  to 
the  mode  of  raising  the  money  for  the  purchase  of  the  debentures.  The  letter  had 
reference  to  the  same  subject,  It  was  delivered  to  me  open.  I  sealed  it  in  Bowes' 
office.  Bowes  directed  it  to  be  delivered  to  Hincks.  My  communications  were  with 
Bowes  alone.  The  name  of  the  firm  was  never  mentioned.  I  understood  that  his 
interest  was  individual."  Upon  his  cross-examination  he  says — "  I  do  not  think  I 
was  one  of  the  first  to  originate  the  charge  against  Bowes.  I  never  did  speak  of  it. 
I  was  in  Quebec  in  December,  1852,  and  when  I  came  up  here  there  were  placards 
about,  charging  Bowes  with  chiselling  the  City  out  of  £10,000.  I  was  no  party  to 
them,  or  any  other  placards  on  the  subject.  I  have  stated  some  parts  of  my  evi-[500]- 
dence,  but  I  don't  recollect  what  part.  I  did  state  that  Bowes  and  I  were  to  purchase 
on  joint  accounts.  I  mentioned  it  to  Meudell  and  others,  but  I  can't  say  to  whom. 
I  did  not  state  that  I  could  give  evidence  before  the  Committee  of  Council.  I  do  not 
know  how  my  evidence  became  known.  I  was  called  on  to  give  evidence  before  the 
Committee  of  Council.  I  can't  say  how  I  came  to  be  so  called  on.  If  I  did  not  state 
before  that  I  was  chiselled  out  of  my  shares,  I  state  it  now.  I  took  great  umbrage  at 
my  being  so  chiselled,  but  I  stated  nothing  about  it.  I  may  have  stated  that  I  carried 
a  letter  from  Bowes  to  Hincks.  The  loss  of  the  Guelph  contract  was  not  the  cause  of 
my  umbrage.  It  was  one  amongst  many  others.  I  brought  an  action  of  slander 
against  Bowes,  but  that  action  had  no  reference  to  the  loss  of  the  contract.  I  have 
a  strong  feeling  against  Bowes.  I  cannot  tell  exactly  the  period  of  my  first  interview 
with  Bowes  about  the  debentures,  but  I  think  it  was  six  months  prior  to  the  30th  of 
June.  I  am  certain  it  was  three  months  prior  to  that  date.  I  cannot  tell  when  we 
agreed  to  purchase  on  joint  account.  I  cannot  tell  how  long  prior  to  the  30th  of 
June  that  was.  I  have  not  the  slightest  idea.  It  was  definitely  agreed  that 
Bowes  and  I  should  purchase  on  joint  account,  and  that  we  should  get  Hincks'  assist- 
ance. Bowes  told  me  he  had  written  to  Dunn  and  Wilson,  and  showed  me  the  letter. 
We  had  agreed  to  buy  them,  if,  as  the  work  went  along,  we  should  think  it  prudent. 
I  never  spoke  to  the  contractors  on  the  subject,  I  saw  the  contractors  at  Bowes' 
office  about  the  day  the  letter  of  the  30th  of  June  was  written.  It  was  thought  better 
that  I  should  not  speak  to  the  contractors.  It  was  thought  better  to  leave  the  [501] 
matter  in  Bowes'  hands.  I  did  not  think  it  wrong  then  that  the  Mayor  should  make 
the  purchase.  The  object  of  applying  to  the  Finance  Committee  was  to  avoid  any 
blame  being  attached  to  Bowes  thereafter.  I  was  then  in  negotiation  with  the 
contractors  of  the  Northern  Road  about  some  of  the  matters,  and  it  was  thought 
better  not  to  meddle  in  this.  It  was  finally  agreed  that  Bowes  and  I  should  purchase 
when  we  learned  that  the  contractors  would  sell  at  20  per  cent,  discount.  This  was 
a  month  prior  to  the  30th  of  June.  This  was  after  I  had  seen  Hincks.  When  I  saw 
Hincks,  Bowes  and  I  were  the  only  parties  interested.  I  do  not  know  how  far  I 
stated  this  to  Hincks  ;  but  so  far  as  I  know,  Hincks  had  no  reason  of  any  kind  to  form 
any  other  opinion  than  that  Bowes  and  myself  were  exclusively  interested.     After 
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the  contractors  agreed  to  take  80  cents  on  the  dollar,  Howes  requested  me  to  take  a 
letter  to  Quebec,  to  get  Hincks  to  give  directions  to  the  Bank  to  advance  the  money 
for  me  and  Bowes,  on  the  debentures  being  deposited  in  the  Bank.  I  delivered  the 
letter  to  Hincks.  He  read  it,  and  told  me  thai  he  would  telegraph  and  write  to 
Ridout  to  make  the  matter  all  right.  It  was  understood  thai  Hincks  was  to  have  a 
share  for  negotiating  the  debentures,  the  nett  proceeds  after  that  were  to  be  divided 
between  Bowes  and  myself.  I  made  no  arrangement  with  Hincks.  Bowes  did  that. 
I  do  not  know  when  the  arrangement  was  made  with  Hincks.  I  do  not  know  that 
any  such  arrangement  was  ever  made.  I  only  heard  it  from  Bowes.  He  never  stated 
to  me  the  amount  to  be  paid  to  Hincks.  There  was  no  other  arrangement  as  to 
raising  the  funds  other  than  I  have  stated.  When  I  returned,  I  told  Bowes  that 
Hincks  said  it  was  all  right.  I  cannot  [502]  say  when  I  had  the  conversation  with 
Bowes  as  to  the  illegality  of  the  bye-law  of  the  28th  of  June.  We  had  several  con- 
versations before  and  after  the  28th  of  June.  Our  arrangement  for  an  application 
to  consolidate  the  debt  was  previous  to  the  28th  of  June.  I  do  not  recollect  that  our 
arrangement  on  the  subject  was  communicated  to  Hincks.  My  first  conversation 
with  Hincks  was  a  casual  one,  relating  to  the  probability  of  the  purchase  of  the 
debentures.  That  was  the  whole  purport  of  our  conversation.  I  do  not  recollect 
distinctly  what  did  pass.  There  was  nothing  of  moment.  My  second  interview  was 
on  the  subject  of  Bowes'  letter  about  raising  the  money.  He  said  that  it  would  be  all 
ready.  I  always  talked  as  if  myself  and  Bowes  were  the  purchasers.  I  may  have 
had  conversation  since,  but  I  do  not  recollect  when  or  where.  I  understood  that  the 
offer  was  to  be  made  to  the  Finance  Committee.  I  remember  the  purport  of  my 
conversation,  but  1  cannot  tell  the  date.  It  was  before  the  letter  of  the  30th  of  June 
came  from  the  contractors,  but  I  cannot  say  how  long.  "When  Bowes  wrote  to  Quebec 
by  me  we  did  not  discuss  the  terms.  The  draft  of  the  letter  was  written  when  I 
came  to  the  office.  I  have  not  yet  discovered  that  I  was  not  a  purchaser.  I  have  not 
yet  discovered  that  I  am  not  to  have  my  share.  I  never  knew  that  Bowes  intended 
to  deprive  me  of  my  interest  until  I  heard  his  evidence.  I  had  reason  to  think  so 
from  his  acts,  but  never  knew  it  till  I  heard  his  evidence.  I  thought  from  the  hostile 
course  he  was  pursuing  towards  me  that  he  would  try  to  cheat  me.  I  did  not  make 
any  claim  because  I  was  waiting  for  the  result  of  this  suit.  I  do  not  know  when  the 
bill  was  filed.  I  believe  that  Bowes  has  received  the  money,  but  being  on  had  [503] 
terms,  and  finding  now  a  clamour  in  town  about  it,  I  do  not  see  fit  to  make  an  appli- 
cation to  him.  I  was  not  a  party  to  posting  placards  about  the  matter  against  Bowes. 
I  never  did  say  to  any  person  that  I  could  have  been  a  witness  for  the  City  against 
Bowes.  There  was  a  definite  agreement  that  the  debentures  should  be  purchased  by 
Bowes  and  myself."  He  is  then  re-examined,  and  says,  "  Prior  to  the  letter  of  the 
30th  of  June  I  had  no  communication  with  Hincks  as  to  raising  the  money  :  but 
Bowes  informed  me  that  he  had  made  such  arrangements  three  weeks  or  a  month 
prior  to  my  taking  the  letter  to  Quebec.  A  few  days  previous  to  my  going  to  Quebec, 
Bowes  told  me  that  the  engineer  had  given  his  certificate,  and  that  he  would  delay 
the  issue  of  the  debentures  till  Hincks'  letter  to  the  Bank  should  arrive.  When  we 
first  talked  of  purchasing  the  debentures,  Mr.  Bowes  told  me  that  he  had  written  to 
Wilson  and  Dunn,  and  that  Dunn  had  offered  to  negotiate  the  debentures  on  <j:ood 
terms:  in  fact,  not  to  chai'ge  anything  for  the  business.  Bowes  showed  me  a  letter 
from  Wilson  or  Dunn,  I  won't  be  sure  which.  The  application  to  Dunn  and  Wilson 
was  for  our  mutual  benefit  in  the  negotiation  of  the  debentures.  It  was  not  agreed 
between  Bowes  and  myself  what  share  Hincks  should  have.  My  impression,  and  I 
think  Bowes'  too,  was,  to  give  Hincks  whatever  he  would  demand  for  the  job.  Some 
time  previous  I  had  conversation  with  Hincks  as  to  the  negotiation  of  some  deben- 
tures in  England.  Nothing  was  done.  It  was  merely  a  matter  contem- 
plated. We  contemplated  having  Hincks'  assistance  from  the  first.  We 
could  not  have  raised  the  necessary  amount  ourselves.  I  would  not  have 
entered  into  the  arrangement  for  a  purchase  if  I  had  not  had  [504]  assist- 
ance from  some  person.  We  never  contemplated  raisin--  the  funds  ourselves.  I  had 
a  letter  from  Hincks  as  to  the  negotiation  of  previous  debentures  belonging  to  mvself. 
Thev  were  Municipal.  I  cannot  say  of  what  municipality.  He  offered  to  negotiate 
them  at  one  per  cent.  I  showed  the  letter  to  Bowes.  Hincks  said  the  debentures  were 
worth  95  par,  payable  in  London  :  at  least  he  proposed  that  as  a  limit."  In  answer 
to  the  Court  he  says, — "  It  was  definitively  arranged  that  Bowes  and  myself  should 
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purchase  the  debentures  on  joint  account  ;  it  was  before  this  that  the  application  was 
made  to  Dunn  and  Wilson  ;  about  a  month  or  two  before  this.  I  have  a  clear  recollection 
of  seeing  Dunn's  or  Wilson's  answer,  but  I  cannot  say  which,  and  I  may  have  seen  both. 
This  was  before  the  arrangement  was  concluded,  perhaps  a  month  previous.  I  cannot 
say  whether  I  saw  the  letters,  or  heard  their  contents  from  Bowes.  I  had  not  arranged 
with  Bowes  what  Hincks  was  to  receive  for  his  assistance.  We  have  had  communi- 
cations about  it,  and  it  was  supposed  that  Hincks  might  require  a  third  or  one-half. 
When  I  left  Toronto  with  the  letter,  I  had  the  full  belief  that  I  was  to  have  half  of 
what  Bowes  received,  and  remained  under  that  impression.  I  returned  from  Quebec 
in  about  three  weeks.  I  have  made  no  application  for  my  share.  I  never  applied 
at  the  Bank,  or  to  the  contractors,  or  the  Chamberlain,  to  know  how  matters  were 
proceeding;  but  Bowes  stated  to  me,  between  July  and  November,  1852,  what  was 
doing.  He  told  me  what  amount,  of  debentures  were  issued  and  lodged;  and  during 
this  time  he  treated  me  as  entitled  to  half.  I  did  not  hear  that  the  debentures  had 
been  negotiated  and  the  proceeds  re-[505]-ceived,  until  Bowes  stated  it  in  Court.  I 
had  reason  to  believe  before  that  such  was  the  case.  I  did  not  know  of  the  amount  of 
profit,  or  that  it  had  been  received,  until  Bowes  stated  it  in  Court.  In  December  last, 
when  I  returned  from  Quebec,  I  saw  Bowes  about  different  matters  ;  and  our  inter- 
view was  of  such  a  nature  that  we  have  not  spoken  since.  I  have  seen  Hincks  since, 
but  did  not  speak  to  him  on  the  subject.  I  may  have  stated  to  parties  that  I  had  been 
chiselled  out  of  my  share  of  my  profit."  By  Counsel — "  I  understand  Bowes  to  state 
in  his  evidence  that  I  had  no  interest  in  the  profit  on  the  sale  of  the  debentures.  I 
am  not  positive." 

The  evidence  thus  given  by  Cotton,  being  that  of  a  person  entertaining  unfriendly 
feelings  towards  the  Appellant,  it  was  fit  to  watch  narrowly  and  receive  cautiously ; 
but  their  Lordships  see  no  ground  for  laying  Cotton's  testimony  wholly  out  of  the 
case  ;  nor,  as  to  a  considerable  portion  of  what  he  says,  is  he  unsupported.  Mr. 
Courtwright,  whose  respectability  there  seems  no  reason  to  question,  one  of  the  firm 
of  Story  and  Co.,  the  contractors,  was  examined  for  the  Appellant,  and,  among  other 
things,  deposed  thus  : — "  I  was  anxious  for  the  passing  of  the  bye-law  of  the  28th  of 
June  ;  I  pressed  its  passing  because  we  had  arranged  with  Mr.  Roberts,  of  New 
York,  for  all  our  iron,  and  had  undertaken  to  place  a  portion  of  the  debentures  in 
his  hands.  It  was  very  important  to  us  to  get  the  debentures  at  that  time.  The 
iron  was  then  being  delivered,  and  we  got  it  at  a  pretty  low  rate.  It  had  risen  at  that 
time.  We  got  it  at  a  very  low  rate.  We  paid  39  dollars  at  Quebec,  and  it  was  worth 
there,  I  think,  50  dollars.  We  got  1000  tons  here  at  37  dollars.  It  was  an  object  to 
us  not  to  [506]  forfeit  our  contract.  Several  ships  had,  I  believe,  arrived,  or  were 
on  their  way  with  it.  For  these  reasons  we  were  anxious  to  get  the  debentures,  and  to 
get  the  bye-law  passed.  W"e  had  a  legal  adviser  here  from  New  York.  WTe  were 
aware  that  the  legality  of  the  bye-law  was  questioned,  but  we  were  willing  to  run  the 
risk  and  take  the  debentures.  Our  legal  adviser  was  also  agent  for  Roberts.  I 
remember  writing  a  letter  to  Bowes,  dated,  I  believe,  the  30th  of  June.  We  had 
previously  endeavoured  to  sell  the  debentures,  but  had  not  succeeded.  We  had  autho- 
rized Roberts  to  sell  a  portion,  if  not  the  whole,  at  85  cents  on  the  dollar.  He  had 
not  succeeded.  We  never  expected  to  get  par  for  them.  Never  said  so,  that  I  know 
of.  Before  writing  the  letter,  we  had  a  conversation  with  Bowes,  two  or  three  days 
before.  He  proposed  to  purchase  the  debentures  at  80  cents  on  the  dollar.  We  told 
him  we  thought  he  could  have  them  ;  and  he  wanted  a  written  proposition,  and  in 
consequence  the  letter  was  written.  This  was  the  first  proposition  that  was  made 
between  us  and  the  Mayor.  I  am  not  sure  whether  we  accepted  his  offer  at  once, 
or  said  only  we  thought  he  could  have  them.  We  thought  this  was  as  good  an  offer 
as  we  could  get.  It  was  no  favour  to  Bowes."  Again  he  deposes  : — "  We  expected  to 
get  the  debentures  after  the  bye-law  was  passed  as  soon  as  we  were  entitled  to  them. 
We  directed  the  Chamberlain  to  deposit  them  as  issued  in  the  Bank.  We  sold  the 
whole  £50,000,  on  the  same  terms,  although  my  letter  mentioned  only  £24,000. 
The  residue  of  the  debentures  was  talked  about  at  the  original  conversation,  but 
no  arrangement  was  made  with  respect  to  them.  I  did  not  suspect  Bowes  to  be  the 
cause  of  the  delay  in  issuing  the  debentures  ;  the  [507]  chief  delay  had  occurred  before 
this  time.  We  had  disposed  of  £6000  debentures  otherwise,  and  did  not  know  whether 
we  could  let  Bowes  have  them.      I  cannot  tell  at  what  rate  we  sold  them.      We  paid  for 
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right  of  way  with  them.  We  re-purchased  £5000  of  the  £6000  at  80  tents  on  the 
dollar.  We  only  got  £40,000  in  money  for  the  £50,000  debentures."  Further  he 
says: — "  I  desired  the  .sale  to  Bowes  to  be  considered  confidential,  because  we  had  Dot 
sold  all  the  debentures,  and  it  might  prejudice  the  sale  of  the  rest.  I  did  nol  come 
here  long  before  the  28th  of  June  at  that  time — only  a  few  days  before.  For  some 
time  previous,  none  of  the  firm  had  been  here.  Previously  I  had  been  here,  and  also 
Mr.  Laymond.  During  the  spring,  I  was  hoe  part  of  the  time,  also  Laymond  part. 
We  were  willing  to  run  the  risk  of  the  illegality  of  the  bye-law,  as  we  were  advised  by 
our  legal  adviser,  and  also  Boulton  ;  and  it  was  thoughi  the  bye-law  was  not  illegal  ; 
and  at  all  events,  the  debentures  would  be  legalized.  We  felt  sure  also  that  the  City 
would  not  repudiate  them.  We  re-purchased  the  £5000  debentures  we  had  sold, 
because  Bowes  wanted  to  get  the  whole  £50,000." 

The  letter  of  the  30th  of  June,  1852,  already  mentioned,  is  set  forth  in  a 
schedule  to  an  affidavit  made  by  the  Appellant  on  the  1st  of  September,  1853,  which 
was  in  these  terms: — "  Firstly,  I  say  that  I  have  filed  certain  copies  of  documents 
relating  to  the  matters  in  question  in  this  suit,  as  set  forth  in  my  affidavit  made  in 
this  cause,  and  filed  with  the  said  topics  on  the  23rd  of  August,  which  documents  are 
particularized  in  the  first  schedule  hereto  annexed.  Secondly,  I  further  say,  that 
subsequently  to  the  City  Council  passing  the  bye-law  of  the  28th  of  June,  1852,  in  the 
[508]  said  first  schedule  hereto  annexed  mentioned,  Messrs.  M.  C.  Story  and  Co.,  in 
the  said  bill  mentioned,  addressed  a  letter  to  me,  offering  to  sell  debentures  of  the 
City  of  Toronto,  to  the  amount  of  £24,000,  which  letter  is  now  in  my  possession  ;  and 
I  submit  that  it  is  wholly  irrelevant  to  the  matters  in  question  in  this  suit;  I  however 
say  that  I  have  set  forth  a  true  copy  thereof  in  the  second  schedule  hereto  annexed. 
Thirdly,  I  further  say,  that  subsequently  to  the  debentures  in  the  said  bill  mentioned 
becoming  within  the  power  and  control  of  the  said  Messrs.  Story  and  Co.,  and  to 
their  being  publicly  offered  by  them  for  sale,  I  have,  in  the  course  of  my  private 
correspondence,  mentioned  to  my  said  correspondent  the  fact  of  the  said  Messrs. 
Story  and  Co.  having  such  debentures  for  sale,  and  I  have  received  letters  from  my 
said  correspondents  relating  thereto;  but  I  say  that  such  my  correspondence  had 
relation  wholly  to  the  private  transaction  of  the  said  Messrs.  Story  and  Co.  having 
such  debentures  for  sale,  and  did  not  otherwise,  in  any  manner,  relate  to  any  of  the 
matters  in  question  in  this  suit.  And  I  submit  that  such  my  correspondence  is 
irrelevant  to  the  matters  in  question  in  this  suit.  And  I  further  say.  that  I  never 
have  kept  copies  of  or  extracts  from,  or  a  copy  of  or  extract  from,  such  my  cor- 
respondence; nor  have  I  ever  kept  the  letters,  or  any  of  the  letters,  so  received  by 
me.  nor  any  copy  of,  or  extract  from,  any  part  of  such  correspondence  :  but  the  letters 
so  received  by  me  have  been,  to  the  best  of  my  belief,  destroyed  or  cast  away  among 
waste  papers,  after  having  been  read  ;  and  I  say  that  I  have  not  now  any  part  of  such 
correspondence  in  my  possession,  custody  or  power.  I  further  say,  that  I  have  drawn 
up  a  statement  relating  to  the  [509]  matters  in  question  in  this  suit  for  the  purpose 
of  my  defence  to  this  suit,  which  statement  I  have  placed,  and  it  now  is,  in  the  hands 
of  my  solicitor,  for  the  purpose  of  such  my  defence,  which  statement,  for  such  reason, 
I  object  to  produce.  I  further  say,  according  to  the  best  of  my  knowledge,  re- 
membrance, information  and  belief,  that  I  have  not  now,  and,  save  as  herein  afore- 
said, never  have  had,  in  my  possession,  custody,  or  in  the  possession,  custody  or 
power  of  my  solicitors  or  agents,  or  solicitor  or  agent,  or  in  the  possession,  custody 
or  power  of  any  other  person  on  my  behalf,  any  deed,  account,  book  of  account, 
voucher,  receipt,  letter,  memorandum,  paper  or  writing,  or  any  copy  of,  or  extract 
from,  any  such  document,  or  any  other  document  whatsoever,  relating  to  the  matters 
in  question  in  this  suit,  or  any  of  them,  or  wherein  any  entry  has  been  made  relative 
to  such  matters,  or  any  of  them,  other  than,  and  except,  the  documents  set  forth  in 
the  first  and  second  schedules  hereto." 

Then  comes  the  first  schedule  of  documents:  the  second  schedule  contains  the 
letter  of  the  30th  of  June.  1852,  from  the  contractors  to  the  Appellant,  which  is  in 
these  words :  — 

"Toronto,  June.  30th,  1852. 
"  J.  G.  Bowes,  Esq. 

"  Sir, — We  propose  to  sell  you  the  £24,000  of  Toronto  debentures,  authorize.  1  by 
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the  City  Council  on  the  28th  instant,  to  be  issued  in  aid  of  The  Ontario,  Siracoe,  and 
Huron  Union  Railroad ;  you  to  pay  us  eighty  cents  on  the  dollar,  on  the  deposit  of 
the  said  debentures  in  such  Bank  in  the  City  of  Toronto  as  you  may  designate,  and 
we  to  deposit  said  debentures  as  soon  as  we  receive  the  same. 

[510]  "  Let  us  know  your  acceptance,  or  not,  of  this  proposition  in  writing 
to-morrow. — Very  respectfully,  Your  obedient  servants, 

"  M.  C.  Story  and  Co." 

The  letter  of  the  30th  of  June  was  evidently  written  after  a  communication  upon 
the  subject  of  it  between  the  Appellant  and  the  contractors,  who,  on  the  same  footing, 
and  as  a  consequence  of  the  same  understanding,  parted  with  all  the  debentures 
acquired  from  them  by  Hincks  and  the  Appellant.  The  latter  was  also  examined  in 
the  cause,  and,  among  other  things,  deposed  thus: — "The  offer  was  made  to  and 
accepted  by  me  to  take  £24,000  debentures  at  80  cents  to  the  dollar.  Not  on  my 
own  account.  I  accepted  the  offer  eight  or  ten  days  after  it  was  received.  No 
arrangement  was  made  as  to  what  the  contractors  should  receive  on  the  rest  of  the 
£50,000  debentures.  Only  £10,000  of  the  £24,000  were  issued.  This  was  after  my 
acceptance  of  the  offer.  The  money  was  paid  over  to  the  contractors  for  the  £10,000 
debentures,  at  the  rate  of  80  cents  to  the  dollar.  No  similar  arrangement  was 
carried  into  effect  as  to  the  remainder  of  the  £24,000.  The  arrangement  of  80 
cents  to  the  dollar,  was  the  arrangement  carried  out  throughout  the  whole  50,000 
debentures,  of  which  £40,000  were  issued  after  the  29th  of  July,  1852,  and  the 
£10,000  before.  £50,000  debentures  were  issued  for  £50,000  stock.  All  that  the 
contractors  received  in  money  for  the  £50,000  debentures  was  £40,000.  I  did  not 
buy  the  £50,000  debentures  for  myself.  It  was  not  understood  that  the  proposition 
in'the  letter  as  to  the  £24,000,  should  be  carried  out  as  to  the  rest  of  the  £50,000. 
No  subsequent  arrangement,  however,  was  [511]  made  between  me  and  the  con- 
tractors. £10,000  of  the  £24,000  was  purchased  by  me  at  80  cents  to  the  dollar, 
and  the  remainder  of  the  £50,000  debentures  were  purchased  at  the  same  rate,  but 
not  under  any  arrangement  with  me.  I  was  interested  in  this  arrangement  under 
which  the  £40,000  were  purchased.  I  had  the  same  interest  in  the  £40,000  as  in  the 
£10,000.  There  was  not  a  profit  made,  to  my  knowledge,  by  anybody  upon  the 
transaction  of  £10,000.  I  think  there  was  a  profit  of  £5000  made  on  it.  I  think 
not  £9000.  I  think  as  much  as  £8000  was  made,  or  thereabouts.  This  entered  into 
the  business  of  the  firm  of  Bowes  and  Hall,  of  which  I  am  a  member.  The  share  of 
the  firm  was  £4000,  or  half  of  the  profit  that  was  made.  The  other  member  of  the 
firm  is  John  Hall.  I  am  entitled  to  five-eighths  of  the  profits  of  the  business,  or  there- 
abouts,  as  I  believe.  This  sum  has  gone  into  the  business  of  the  firm,  like  any  other 
moneys  of  the  firm.  This  was  a  partnership  transaction  from  the  first.  Hall  ex- 
pected to  have  the  benefit  from  the  first."  He  then  says,  in  answer  to  a  question  by 
the  Court: — "  There  was  no  fresh  arrangement  made  with  the  contractors  after  the 
letter  offering  the  £24,000.  The  whole  transaction  proceeded  on  the  basis  of  that 
letter.  The  contractors  were  not  bound  beyond  the  £24,000.  They  could  have  sold 
the  debentures  to  any  other  party.  Before  the  loan  of  £100,000  was  taken  up,  the 
debentures  had  passed  out  of  my  hands.  I  was  only  the  owner  in  part.  The  rest 
was  held  by  the  other  party.  I  did  not  interfere  with  the  debentures  after  the  letter 
of  Messrs.  Glyn,  Halifax  and  Co.  was  received.  I  did  not  abandon  all  interest  in 
them."  In  answer  to  Counsel,  he  says: — "  The  remainder  of  the  debentures  beyond 
[512]  the  £10,000,  were  lodged  in  the  Bank,  on  the  tacit  understanding  that  the 
Contractors  should  receive  the  80  cents  to  the  dollar,  according  to  the  original  offer 
in  the  letter."  The  Appellant's  examination  was  then  interrupted  by  another  ex- 
amination, or  other  examinations,  and  resumed  at  a  subsequent  period.  He  then 
deposes: — "  I  think  the  Contractors  spoke  to  me  about  the  purchase  of  debentures 
more  than  two  or  three  days  before  the  date  of  the  letter  written  by  them  to  me.  I 
do  not  think  I  had  any  conversation  about  purchasing  them  myself  at  all.  They 
spoke  to  me  perhaps  two  or  three  months  before  the  date  of  the  letter  about  selling 
the  debentures,  but  not  to  myself,  or  I  cannot  tell  whether  to  myself  or  not.  I  made 
no  arrangement  with  them  for  purchasing  debentures  from  them  until  after  I  had 
received  the  letter  in  question.  I  mean  the  letter  dated  the  30th  of  June.  I  sent, 
I  think,  a  copy  of  this  letter  to  Hincks  a  day  or  two  after  I  received  it.     I  suppose  I 
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made  a  proposal  to  him  to  join  me  in  purchasing  them  at  the  same  time.     I  cannot 
say  whether  this  was  the  first  time  I  mentioned  the  matter  to  Hincks.     I  was  at 
Quebec,  and  may  have  spoken  to  him  on  the  subject  before.     It  must  have  been  in  the 
summer.     It  must  have  been  a  month  or  two  before  I  received  the  letter.     I  don't 
know  what  Hincks  refers  to  in  his  letter  of  the  5th  of  July,  unless  to  a  conversation 
I  had  previously  with  him;  there  was  no  arrangement  or  understanding.    There  may 
have  been  a  conversation  between  us  on  the  subject  of  purchasing  debentures  previous 
to  my  receipt  of  the  letter  of  the  30th  of  June.     I  am  not  sine,  however,  that  there 
was  any  such  communication.     I  doubt  it.  but  still  it  is  likely  there  was  one.     I  am 
not  aware  that  Hincks  was  in  [513]  communication  with  anybody  else  as  to  the  pur- 
chase of  debentures.    I  do  not  know  what  led  Hincks  to  suppose  thai  debentures  would 
not  be  issued  so  soon,  except,  perhaps,  some  previous  conversation  with  me.    I  do  not 
recollect  receiving  the  letter  referred  to  in  the  letter  from  Hincks  of  the  6th.     I  do 
not  recollect  getting  a  letter  from  him  desiring  me  to  put  off  paying  the  Contractors 
till  next  mail.     I  may  have  received  such  letter.     I  have  no  belief  about  it.     I  think 
not.     I  think  I  had  a  communication  with  Cotton  before  receiving  the  letter  of  the 
30th  of  June.     It  was  only  a  conversation  about  the  City  purchasing  the  debentures. 
He  was  not  a  member  of  the  Corporation.     I  had  no  conversations  with  him  about 
my  purchasing  debentures,  but  about  Hincks  purchasing.     I  have  no  idea  when  they 
occurred.     I  have  no  recollection  of  a  conversation  with  Cotton  about  Hincks  pur- 
chasing for  the  joint  benefit  of  himself  and  me  ;  there  may  have  been.     There  was  a 
conversation  with  Cotton,  but  I  cannot  say  whether  before  or  after  the  receipt  of  the 
letter.     I  have  no  belief  of  it.     I  am  sure,  1  had  no  conversation  with  Cotton  at  any 
time  about  any  purchase  in  which  he  was  to  be  interested  that  I  know  or  believe. 
I  never  knew  him  in  the  transaction.     I  do  not  know,  and  have  no  belief,  whether 
Cotton  was  aware  of  the  purchase  by  myself  and  Hincks.     I  have  no  idea  what  the 
allusion  to  Cotton  in  the  letter  of  9th  of  August  from  Hincks  refers  to.    I  have  found 
no  letters  or  copies  of  letters  from  Hincks  since  I  was  examined.     I  have  not  found 
the  memorandum  book  referred  to  in  my  evidence.     I  think  it  must  have  been  taken 
out  of  my  counting-house.     I  do  not  think  Cotton   ever  wrote  to   me   about   these 
matters.     I  do  not  recollect  writing  to  him  about  any  debentures  ;  I  [514]  do  not 
believe  I  ever  did.     I  never  spoke  to  the  Company  or  the  Contractors  about  the  pur- 
chase of  any  other  debentures.     I  do  not  recollect  when  I  first  formed  the  intention 
to  purchase  the  debentures.     I  do  not  think  I  formed  any  intention  to  buy  the  deben- 
tures which  were  to  be  issued  to  the  Contractors  or  Company  before  the  receipt  of 
the  letter  of  the  30th  of  June.    I  am  not  sure  whether  it  was  before  or  after  the  receipl 
of  that  letter  that  I  laid  the  matter  before  the  Finance  Committee,  probably  about  and 
subsequently  to  the  time  of  receiving  the  letter  ;  and  before  I  laid  the  matter  before 
the  Finance  Committee,  I  formed  no  intention  of  purchasing  the  debentures  myself. 
I  mean  the  offer  that  was  made  to  me  of  the  debentures  at  20  per  cent,  discount." 
Lastly,  he  says: — "I  think  it  was  in  January  last  that  it  was  first  rumoured  that  I 
was  concerned  in  these  debentures.    I  do  not  know  that  I  ever  mentioned  to  anybody 
that  I  had  any  concern  in  the  negotiation.     I  do  not  know  that  any  member  of  the 
Council  was  aware  of  the  fact.     I  do  not  know  that  anybody  was  aware  of  it  except 
to  suspect,  before  I  stated  it  here  in  Court.     I  do  not  recollect  any  conversation  with 
any  member  of  the  Council  upon  the  subject  after  the  rumour  arose.     I  do  not  think 
that  I  ever  stated  to  any  member  of  the  Council  what  was  not  the  fact.     What   I 
denied  was,  that  I  had  used  the  City  funds.     I  never  was  asked  whether  I  had  any 
interest  in  the  debentures.     I  may  have  been  asked  the  question,  though   I  do  not 
recollect  it  :  but  in  my  answer  I  had  reference  to  the  charge  that  1  had  used  the  City 
funds.      I   never   mentioned,   intentionally,   to    anybody,    anything    relating   to   the 
matter.     This  understanding  arose  as  to  what  I  stated  with  regard  to  the  capacity 
in  which  I  spoke.     [515]  What  I  said  was,  that  I  never  used  the  City  funds,  or  had 
any  interest    as   Mayor   in  the   negotiation  of  the  debentures.      I  never   gave   any 
member  of  the  Council  to  understand  intentionally  that  I  had  no  personal  interest 
in  the  matter.     I  never  heard  that  I  had  been  misunderstood  on  this  point  until  after 
the  suit  commenced.     I  told  Mr.  Cawthra  I  had  no  interest.     I  spoke  as  .Mayor,  hut 
whether  I  said  so  or  not  I  do  not  know.     I  always  spoke  in  that  capacity  on  this  sub- 
ject, but  did  not  always  say  so.     I  do  not  recollect   any  conversation   during  the 
negotiation  of  the  debentures  on  the  subject." 
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Carr,  a  witness  for  the  Respondent,  deposes  thus: — "  I  was  a  member  of  the  City- 
Council  last  year.  I  resigned  in  October  last.  I  was  not  a  member  of  the  Council, 
I  think,  when  the  gift  of  £25,000  was  agreed  to.  I  was  a  member  when  the  £35,000 
loan  was  passed,  and,  I  think,  present  in  Council.  I  was  a  member  when  the  £50,000 
stock  was  agreed  to  be  taken.  I  was  present  when  the  bye-law  was  passed  for  the 
issuing  of  £100,000  debentures  to  consolidate  the  debt.  The  Mayor  advocated 
strongly  the  passing  of  these  bye-laws,  gift  and  loan  ;  and  when  I  made  any  opposi- 
tion, he  endeavoured  to  persuade  me  to  support  them.  After  the  rumours  arising 
as  to  the  Mayor  having  an  interest  in  the  debentures,  I  put  a  question  to  him  on  the 
subject  in  Council,  and  he  positively  denied  having  any  interest.  My  question  was, 
whether  he  had  received  any  benefit  or  expected  to  receive  any  benefit  from  the 
speculation  about  the  £50,000  debentures?  He  had  previously  answered  a  similar 
question  from  Mr.  Romain,  that  he  had,  neither  directly  or  indirectly,  received  any 
benefit  from  it,  and  did  not  expect  to  receive  any.  He  answered  [516]  my  question 
by  referring  to  his  answer  to  Mr.  Romain;  and  when  further  pressed,  he  appeared 
annoyed  and  indignant,  and  said,  that  if  further  pressed  on  the  subject  he  should 
make  it  a  personal  matter.  I  have  heard  him  declare  the  same  thing  both  in  and 
out  of  Council."  Cross-examined.  "  I  put  the  above  question  to  the  Mayor  about 
twelve  months  ago  ;  I  think  the  latter  end  of  last  year.  I  think  it  probable  that  1 
voted  for  the  £50,000  stock.  I  thought  it  a  good  exchange  for  the  previous  gift  and 
loan.  The  Mayor  always  took  an  active  part  in  favour  of  the  Railroad.  He  advocated 
it  as  advantageous  to  the  City.  I  opposed  the  issue  of  the  debentures  for  the  £50,000, 
as  they  were  considered  illegal.  If  that  was  at  the  same  time  as  the  change  of  the 
stock  for  the  gift  and  loan,  I  opposed  the  whole.  The  contractors  proposed  the 
issuing  of  the  debentures  through  some  members  of  the  Council.  I  opposed  it  as  wrong. 
I  think  I  voted  for  consolidating  the  City  debt,  and  issuing  debentures  for  the  purpose. 
I  think  City  debentures,  in  the  early  part  of  1852,  were  at  a  discount  of  about  one 
per  cent,  per  annum  for  the  time  they  had  yet  to  run.  When  the  Mayor  was 
questioned  in  Council,  he  said  that  lie  had  never  purchased  any  City  debentures, 
except  through  an  agent,  and  to  whom  he  paid  half  per  cent." 

Neither  do  their  Lordships  think  this  witness  otherwise  than  credible. 

It  does  not  appear  to  their  Lordships  important  on  either  side  to  lay  stress  on 
any  other  parts  of  the  voluminous  evidence  before  them.  The  leading  and  weighty 
facts,  shown  by  what  has  now  been  read,  cannot  admit  of  doubt  ;  and  upon  the  whole 
of  the  materials  in  the  case  their  Lordships  feeling  very  high  [517]  respect  for  the 
opinions  of  the  dissentient  minority  of  Judges  in  the  Court  of  Error  and  appeal, 
cannot  but  feel  also  some  surprise  that  there  should  not  have  been  an  unanimous 
affirmance  of  the  decision  of  the  Court  of  Chancery,  so  far,  at  least,  as  it  declared 
and  enforced  the  liability  of  the  Appellant  to  the  Respondent  for  the  ascertained  and 
unquestioned  amount  of  profit  made  and  received  by  the  Appellant,  or  his  firm  of 
Bowes  and  Hall,  from  the  transaction  in  which  he  had  permitted  himself  to  engage 
respecting  the  Corporation  debentures.  The  Appellant's  allegation  that  this  profit 
was  made  and  received  by  him  on  behalf,  not  of  himself  alone,  but  of  himself  and 
his  partner  Mr.  Hall,  which  we  assume  to  be  correct  in  point  of  fact,  we  think  im- 
material. It  does  not,  in  their  Lordships'  opinion,  diminish  the  Appellant's  liability 
lo  the  Respondent,  or  give  the  Appellant  any  title  to  be  treated  otherwise  than  as  he 
would  have  been  liable  to  be  treated,  if  he  alone  had  been  interested  witli  Hincks.  We 
have  not  failed  to  observe  the  ninth  reason  of  appeal  (it  was  the  same  as  the  eighth 
reason  of  the  Appellant  upon  this  appeal.  See  ante,  [11  Moo.  P.C.]  p.  469)  in  the 
Court  of  Error  and  appeal,  or  the  eighth  reason  here;  but  we  have  been  unable  to 
find  that  either  of  the  answers  to  the  Bill  takes  any  objection  to  it  as  insufficient  in 
parties,  nor  does  any  such  objection  seem  to  have  been  taken  at  the  hearing  in  the 
Court  of  Chancery,  and  we  conceive  that  we  ought  not  to  treat  the  suit  as  defective. 

The  decree  deals  with  the  Appellant  as  an  agent  or  a  trustee  who,  while  acting 
in  the  agency  or  trusteeship,  acquired  for  himself  by  contract,  without  the  knowledge 
of  the  persons  for  whom  he  was  agent  or  trustee,  an  interest  in  the  subject  of  the 
agency  or  [518]  trusteeship,  and  is  accordingly  incapable  of  retaining  from  them 
the  benefit,  if  any,  of  the  acquisition.  And,  it  has  scarcely  been  denied  in  argu- 
ment, that  if  the  Appellant  stood  in  the  relation  of  agent  or  trustee  towards  the 
Corporation  or  inhabitants  of  Toronto,  the  decree  (subject  to  the  point  of  Hall's 
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absence)  has  charged  the  Appellant  rightly.  The  relation,  however,  was  disputed; 
but,  as  their  Lordships  think,  unsuccessfully.  He  may  not  have  been  ag< 
trustee  within  the  common  meaning-  or  popular  acceptation  of  either  term,  but  he 
was  so  substantially;  he  was  so  within  the  reach  of  every  principle  of  civil  juris- 
prudence, adopt  d  for  the  purpose  of  securing,  so  far  as  possible,  the  fidelity  of 
those  who  are  entrusted  with  the  power  of  acting  in  the  affairs  of  others,  [f  the 
Appellant,  as  to  the  matters  subsisting  in  the  year  1851  and  1852  respectively,  be- 
tween the  Corporation  upon  one  hand  and  the  Contractors  and  Railway  Company 
on  the  other,  so  far  as  the  Appellant  had  anything  to  do  with  them,  was  not 
negotioruni  alienorwm  gestor,  it  seems  difficult  or  impossible  to  say  that  any  person 
ever  was  so.  It  is  evident,  we  think,  that  as  a  member  of  the  Corporation,  and  as 
Mayor,  he  took  part  in  those  matters  before  and  after  the  evil  day  of  the  2  1th  of 
June,  1852,  to  an  extent  more  than  sufficient  to  incapacitate  him  from  dealing  as 
he  did  with  Hincks,  and  the  Contractors,  unless  for  his  own  loss,  if  there  should  he 
Loss,  and  for  the  gain  of  the  Corporation,  that  is  to  say,  of  the  inhabitants  of 
Toronto,  if  there  should  be  gain.  The  able  Counsel  for  the  Appellant  did  not  sug- 
gest that  in  the  case  of  a  private  man  of  property  having  occasion  and  desiring  to 
raise  money  by  issuing  debentures  payable  as  to  the  principal  at  a  distant  day, 
[519]  but  with  intermediate  interest,  and  employing  an  agent  for  the  purpose,  the 
agent  could  act  in  the  matter,  with  regard  to  the  debentures,  analogously  to  the 
manner  in  which  the  Appellant  acted  here,  as  to  those  in  question,  and  retain  ihe 
profit  from  his  principal.  The  difference  between  the  two  cas  s  appears  to  their 
Lordships  accidental  merely,  and  immaterial.  It  was  incumbent  on  the  Appellant, 
while  the  affair  of  the  debentures  was  pending  and  unsettled,  not  to  place  himself 
voluntarily  in  a  position  in  which,  while  retaining  the  office  of  Mayor,  he  would  have 
a  private  interest  that  might  be  opposed  to  the  unbiassed  performance  of  his  official 
duty.  But  he  did  so.  In  all  the  steps  on  the  part  of  the  Corporation  connected 
with  the  debentures  that  took  place  between  the  24th  of  June  and  the  2nd  of 
November,  1852 — and  they  were  important — the  Appellant,  so  far  as  he  acted — 
and  he  did  act — in  the  character  of  a  member  of  its  governing  body,  was  under  a 
bias,  by  reason  of  his  private  interest  :  for  in  truth  and  effect,  from  a  time  preced- 
ing July,  1852,  lie  stood,  as  to  the  debentures,  in  the  position  of  the  Contractors. 

The  defence  has  been  also  to  a  great  extent  rested  on  the  alleged  ground  that  the 
Appellant  did  not  give  wrong  advice  to  the  governing  body  of  the  Corporation,  or 
exercise  influence  over  it  in  th  •  matter  of  the  debentures;  that  the  governing  body 
would  have  acted  exactly  as  it  did  if  the  Appellant  had  not  been  a  member  of  it  ; 
that  the  Corporation  took  altogether  a  prudent  and  correct  course,  and  has  lost 
nothing;  and  that  any  person  not  connected  with  it  might  honestly,  safely,  and 
effectually  have  made  the  bargain  with  Hincks  and  the  Contractors  which  the  Appel- 
lant did  make.  Assuming  the  alleged  facts  thus  stated  to  [520]  be  stated  accurately, 
we  conceive  that  they  make  no  difference.  But  in  truth  it  is  very  far  from  clear 
that  the  City  of  Toronto  has  not  suffered  considerably  from  the  Appellant's  conduct. 
Their  Lordships  are  of  opinion,  that  the  bill,  answers  and  evidence  were  such  as  to 
throw  on  him  the  burden  of  proof  of  the  fact,  if  material,  that  there  was  no  agree- 
ment or  arrangement  respecting  the  debentures  between  the  Appellant  and  the  Con- 
tactors previously  to  the  28th  of  June,  1852  ;  and  we  think  that  no  such  proof  has 
been  given;  and  that  it  is  to  be  inferred  from  what  is  before  us.  that  the  Appellant 
had,  if  not  before  the  24th,  at  least  before  the  28th  of  June,  1852,  ascertained  what 
the  Contractors  would  do,  and  what  he  could  do  with  them  as  to  the  debentun 
effect,  made  himself  sure  of  the  Contractors.  Now,  what  were  the  Appellant's  senti- 
ments on  the  subject  in  April,  and  early  in  June,  1852?  They  appear  from  two 
letters  of  those  dates  (9th  of  April  and  10th  of  June),  written  by  him  to  .Mr.  Wilson 
(we  believe  a  merchant  in  England),  and  that  of  the  9th  of  April  contain-  this 
passage: — "A  large  amount  of  Municipal  debentures  will  have  to  be  disposed  of 
in  England  during  the  ensuing  summer,  to  provide  the  '  needful '  for  the  construc- 
tion of  The  '  Ontario,  Simcoe,  and  Huron,'  and  The  '  Toronto  and  Guelph  '  Railways. 
Should  such  an  agency  as  that  referred  to  above  not  be  established,  an  agent  will 
have  to  be  sent  from  Canada  to  negotiate  those  securities,  or  some  Company  in 
London,  wholly  unacquainted  with  the  nature  of  our  debentures,  will  have  to  be 
employed.     Should  an  agent  be  sent  to  England  on   behalf  of  The  '  Toronto  and 
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Guelph  Company,'  of  which  I  am  President,  he  will  be  directed  to  take  advantage 
of  your  valuable  assist-[521]-ance  in  the  sale  of  the  securities  of  the  Company.''  In 
the  letter  of  the  10th  of  June,  this  passage  appears  : — "  I  am  favoured  with  your  letters 
of  the  7th  and  14th  of  May,  and  fully  concur  with  you  in  opinion  that  it  would  be  a 
decided  advantage  were  you  to  pay  a  visit  to  this  country,  after  having  ascertained 
the  information  capitalists  in  England  require,  regarding  the  Municipal  securities 
of  Canada.  I  should  have  submitted  a  proposition  on  this  subject  to  the  Directors 
of  the  Toronto  and  Guelph  Railroad,  had  not  the  Canada  Company,  through  their 
Commissioner,  Mr.  Widder,  who  is  himself  a  Director  of  the  Railroad,  volunteered 
to  negotiate  the  debentures  of  the  Company  free  of  charge.  I  may  mention  here, 
that  th  ■  Corporation  of  Toronto  has  agreed  to  aid  The  Ontario,  Simcoe  and  Huron 
Railway,  to  the  extent  of  £25,000  currency  ;  the  debentures  of  the  City  will  be  issued 
to  this  amount  as  the  work  progresses,  the  issue  not  to  commence  until  £100,000 
have  first  been  expended  on  the  road.  I  propose  to  make  these  debentures  payable 
in  London,  and  have  them  negotiated  by  an  agent  appointed  by  the  Corporation, 
and  hand  their  value  in  cash  to  the  Railway  Company,  and  thus  prevent  the  credit 
of  the  City  being  injured  by  entrusting  the  sale  of  its  Bonds  to  unskilful  hands,  or 
their  being  forced  into  the  market  by  needy  Railway  contractors.  The  security  for 
the  punctual  payment  of  the  interest  and  principal  of  Municipal  Bonds  provided 
for  by  the  Provincial  Act  under  which  they  are  issued,  is  so  ample  that  no  doubt 
can  possibly  be  entertained  regarding  their  validity;  their  perfect  security  being 
once  established,  surely  a  favourable  sale  could  be  effected  in  the  present  state  of 
the  money  market  in  London.  I  applied  some  time  since,  [522]  through  the  Bank 
of  Upper  Canada,  to  negotiate  a  loan  for  the  City  of  Toronto  to  the  amount  of 
£50,000  sterling,  to  redeem  debentures  and  small  City  notes  now  out,  issued  under 
an  old  Provincial  Act  which  did  not  provide  a  sinking  fund  for  their  redemption; 
the  Bank  offer  d  to  guarantee  the  principal  and  interest,  but  nothing  has  yet  been 
done  in  the  matter,  beyond  a  favourable  letter  from  Messrs.  Glyn,  Halifax  and  Co., 
agents  of  the  Bank  of  Upper  Canada  in  England.  I  will  forward,  as  soon  as  pub- 
lished, a  statement  of  the  City  debt  and  revenue,  and  should  my  views  be  approved 
of  by  the  City  Council,  regarding  the  loan  and  the  manner  of  negotiating  City 
debentures  for  Railway  purposes,  you  will  hear  from  me  on  the  subject." 

These  were  the  Appellant's  views  before  he  had  performed  the  journey  to  Quebec, 
announced  as  probable  in  his  letter  to  Wilson  of  the  12th  of  June.  But  what  that 
journey  effected  we  know.  It  would,  after  the  24th,  have  interfered  with  the  Appel- 
lant's personal  interest ;  have  tended  to  break  up  the  arrangement  with  Hincks,  if 
the  debentures  had  been  issued  to  the  Contractors  payable  in  England,  and  so  the 
heavy  discount  saved  ;  and  we  find  that  the  bye-law  of  the  28th  of  June,  made 
in  the  Appellant's  presence  and  signed  by  him,  expressly  directs  the  debentures  to 
be  issued  under  it  to  be  made  payable  in  Canada.  They  were  also,  as  we  know,  of 
very  doubtful  validity.  But  upon  the  delicate  question,  whether  the  Corporation 
should  take  such  a  step,  the  Mayor  was  necessarily  prevented  by  his  private  interest 
from  giving  an  unbiassed  opinion. 

It  is  after  securing  the  discount  that,  at  a  later  period  of  the  year  1852,  the 
English  plan  is  arranged.  [523]  By  means  of  the  difference  between  the  deben- 
tures upon  that  plan  and  the  debentures  on  the  plan  of  the  preceding  June,  the  gain 
in  dispute  has  been  made  ;  and  it  would  probably  be  wrong  to  assume  that  this  was 
made  merely  at  the  expense  of  the  Contractors,  but  be  nearer  the  truth  to  say,  that 
it  was  made  at  the  expense  of  the  Corporation  (as  trustees  for  the  City),  who  would 
not  have  found  it  necessary  to  issue  so  many  debentures  on  the  English  as  on  the 
Canadian  plan. 

The  secrecy  and  disingenuousness  with  which  the  Appellant  conducted  himself 
do  not  improve  his  case,  especially  as,  if  he  had,  on  the  28th  of  June,  disclosed  the 
true  state  of  things  to  the  Council,  its  other  members  might  have  taken  a  different 
course  from  that  in  fact  taken  by  them  (a  point  as  to  which  it  can  be  scarcely  neces- 
sary to  refer,  particularly  to  the  evidence  of  Joshua  Beard,  Tully,  and  Samuel 
Thompson).  But  we  do  not  say,  that  had  the  Appellant,  on  the  28th  of  June,  made 
a  full  communication  to  the  Council,  and  nevertheless  its  members  had  acted  as  they 
did  act,  that  would  have  prevented  the  success  against  him  of  a  suit  on  behalf  of  the 
inhabitants,  which  in  effect  and  substance  this  suit  still  is. 
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It  has  been  also  argued  that  the  governing  body  of  the  Corporation  was  a  delibera- 
tive body,  and  on  that  ground  out  of  the  operation  of  any  civil  rules  or  principles 
applicable  to  agents  and  trustees;  and  the  reported  cases  of  Lord  Petre  v.  The 
Eastern  Counties  Railway  (1  Railway  Cases,  -162),  and  Simpson  v.  Lord  Howden 
(•">  Myl.  and  Cr.  97),  were  mentioned;  and  it  was  said,  that  members  of  the  British 
Legislature  often  vote  in  Parliament  respecting  matters  in  which  they  are  person- 
ally interested,  and  do  so  without  cen-[524]-sure  or  risk.  We  are  of  opinion,  how- 
ever, that  neither  the  governing  character  nor  the  deliberative  character  of  tin- 
Corporation  Council  makes  any  difference,  and  that  the  Council  was  in  effect  end 
substance  a  body  of  trustees  for  the  inhabitants  of  Toronto;  trustees  having  a  con- 
siderable extent  of  discretion  and  power,  but  having  also  duties  to  perform,  and 
forbidden  to  act  corruptly.  With  regard  to  members  of  a  Legislature,  properly  so 
called,  who  vote  in  support  of  their  private  interests;  if  that  ever  happens,  there 
may  possibly  be  insurmountable  difficulties  in  the  way  of  the  practical  application 
of  some  acknowl  dged  principles  by  Courts  of  civil  justice,  which  Courts,  however, 
are  nevertheless  bound  to  apply  those  principles  where  they  can  be  applied.  The 
Common  Council  of  Toronto  cannot  in  any  proper  sense  of  the  term  be  deemed  a 
legislative  body;  nor  can  it  be  so  treated.  The  members  are  merely  delegates  in 
and  of  a  Provincial  town  for  its  local  administration.  For  every  purpose  at  pi 
material,  they  must  be  held  to  be  merely  private  persons  having  to  perform  duties, 
for  the  proper  execution  of  which  they  are  responsible  to  powers  above  them.  We 
agree  that  the  cases  of  Lord  Petre  v.  The  Eastern  Counties  Railway  [1  Rail.  Cas. 
462]  and  Simpson  v.  Lord  Howden  [3  Mvl.  and  Cr.  97]  must  at  present  be  viewed  as 
correct  expositions  of  English  law  ;  but  so  viewed,  they  do  not,  we  conceive,  affect  the 
controversy  before  us. 

It  has  been  argued,  too,  that  the  Bill  in  the  cause  puts  the  case  against  the  Appel- 
lant on  the  ground  of  loss  to  the  Corporation,  and  of  direct  fraud,  in  the  popular 
sense  of  that  expression,  uj)on  the  Appellant's  part ;  that  neither  of  these  charges 
has  been  established,  and  that,  therefore,  the  Bill  should  have  [525]  been  dismissed. 
We  consider,  however,  that  though  some  allegations  of  the  Bill  are  very  possibly  in- 
correct, a  sufficient  portion  of  its  statements  to  sustain  the  decree  has  been  estab- 
lished, and  that  the  argument  in  this  respect  is  not  even  plausible,  except  as  to 
costs  ;  with  regard  to  which,  had  the  Appellant's  conduct  been  open  and  straight- 
forward, their  Lordships  might  have  been  disposed  to  relieve  him  ;  but  his  proceed- 
ings have  been  so  much  otherwise ;  they  rendered  so  much  grave  suspicion  reason- 
able, that  their  Lordships  concur  in  the  decree  in  point  of  costs  as  well  as  otherwise. 

Their  Lordships,  however,  desire  to  be  understood  as  not  having  intimated  an 
opinion,  that  if,  before  December,  1^52,  the  Apj:>ellant  had  not  entered  into  any 
agreement  or  arrangement,  concerning  any  of  the  debentures,  nor  had  any  dealing 
in  or  with  them,  it  would  not  have  been  competent  to  him  in  or  after  that  month 
to  deal  for  them  with  the  Contractors  as  any  stranger  might  have  done. 

The  recommendation  of  the  Committee  to  Her  Majesty  must  be  the  dismissal  of 
the  appeal,  with  costs. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Privy  Council,  6.  Practice,  h.  What  points 
may  be  raised;  tit.  TRUST  AND  TRUSTEE,  C.  The  Trustee,  11.  Liabilities 
of  Trustee,  b.  vi.  d.  Profits  accruing  from  Trust  Property.  See  Vyse  v. 
Foster,  1872,  L.R.  8  Ch.  316  n.] 
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[526]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES. 

ROBERT   TOWNS,— Appellant;    WILLIAM   CHARLES   WENTWORTH  — 

Respondent*  [Feb.  13  and  16.  1858]. 

In  order  to  determine  the  meaning  of  a  Will,  a  Court  of  construction  must  read 
the  language  of  the  Testator,  in  the  sense  which  he  himself  appears  to  have 
attached  to  the  expressions  that  he  has  used,  with  this  qualification,  that 
when  a  rule  of  law  lias  affixed  a  certain  determinate  meaning  to  technical 
expressions,  that  meaning  must  be  given  to  them,  unless  the  Testator  by  his 
Will  excluded  beyond  all  doubt  such  construction  [11  Moo.  P.C.  543]. 

When  the  main  purpose  and  intentions  of  the  Testator  are  ascertained  to  the 
satisfaction  of  the  Court,  if  particular  expressions  are  found  in  the  Will 
which  are  inconsistent  with  such  intention,  though  not  sufficient  to  control 
it,  or  which  indicate  an  intention  which  the  law  will  not  permit  to  take  effect, 
such  expressions  must  be  discarded  or  modified  ;  and,  on  the  other  hand, 
if  the  Will  shows  that  the  Testator  must  necessarily  have  intended  an  interest 
to  be  given  which  no  words  in  the  Will  expressly  devise,  the  Court  is  to  supply 
the  defect  by  implication,  and  thus  to  mould  the  language  of  the  Testator 
so  as  to  carry,  into  effect,  as  far  as  possible,  the  intention  which,  in  its  opinion, 
the  Testator  has  on  the  whole  Will  sufficiently  declared  [11  Moo.  P.C.  543]. 

Testator,  by  his  Will,  expressed  his  desire  of  bequeathing  his  estates  to  his 
children,  "  in  such  manner  that  the  same  shall  be  enjoyed  by  them  respectively 
only  for  and  during  the  period  of  their  natural  lives:  in  order,  therefore, 
to  limit  the  same  strictly  in  entail  on  them  my  said  children,  and  to  their 
several  and  resjDective  heirs  of  their  bodies  respectively."  He  then  devised 
his  real  estates  to  Trustees,  upon  trust,  as  to  part  of  his  real  estates,  for  his 
son  W.  for  life,  "  and  after  his  decease  the  same  to  go  and  descend  to  .his  first 
and  other  sons  and  daughters  in  tail,  in  order  of  primogeniture,  males  to  be 
preferred  to  females,  and  to  the  several  and  respective  heirs  of  their  bodies, 
so  as  that  each  possessor  shall  take  only  a  life  estate  and  interest  in  the 
same."  And,  in  the  event  of  W.'s  decease  without  issue,  then  the  Testator 
devised  his  estates  to  his  Trustees,  upon  trust  to  allow  his  other  children, 
whom  he  enumerated,  "  to  possess  and  enjoy  the  same,  strictly  limited  to  life 
interest,  and  in  tail,  to  each  of  them  respectively,  in  the  order  of  primogeni- 
ture, males  to  be  preferred  to  females." 

Held,  that  W.  took  an  estate  for  life  only. 

D'Arcy  Wentworth  of  Homebush  in  the  Colony  of  New  South  Wales,  the  Testator 
in  the  [527]  cause,  made  his  Will  on  the  5th  of  July,  1827,  the  construction  of  which 
was  the  subject  of  the  present  appeal.  The  material  parts  of  the  Will  were  expressed 
as  follows: — "  Whereas  I  am  possessed  of  extensive  real  estates  which  I  am  desirous 
of  bequeathing  to  my  children  in  such  manner  as  that  the  same  shall  be  enjoyed  by 
them  respectively,  only  for  and  during  the  period  of  their  natural  lives;  in  order, 
therefore,  to  limit  the  same  strictly  in  entail  to  them  my  said  children,  and  to  their 
several  and  respective  heirs  of  their  bodies  respectively,  I  do  give,  devise  and  be- 
queath the  whole  of  my  property,  real  and  personal  and  mixed,  wheresoever  the 
same  may  be  situate,  except  as  is  hereinafter  excepted,  unto  my  friends,  John  Thomas 
Campbell,  William  Lawson,  William  Redfurn,  Esquires,  and  unto  my  son,  William 
Charles  Wentworth,  Esquire,  their  heirs,  executors,  administrators  and  assigns, 
according  to  the  respective  nature  and  quality  thereof,  to  have  and  to  hold  my  said 
real,  personal  and  mixed  estate  to  them  my  said  trustees  and  the  survivor  of  them, 
and  the  heirs,  executors,  administrators  and  assigns  of  such  survivor ;  in  trust, 
nevertheless  to  and  for  the  uses,  intents  and  purposes  following,  and  to  no  other  use, 
intent  or  purpose  whatsoever,  that  is  to  say,  in  trust,"  etc.  ;  "  and  upon  further 
trust,  to  allow  my  said  son,  William  Charles  Wentworth,  to  have,  possess  and  enjoy 

*  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 
the  Right  Hon.  Sir  John  Dodson,  and  the  Right  Hon.  Sir  Cresswell  Cresswell. 
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my  estates  in  the  District  of  Cook,  etc.,  the  said  William  Charles  Wentworth  to 
possess  and  enjoy  the  said  estates,  house  and  premises  respectively,  and  every  [52M] 
part,  and  parcel,  for  and  during  the  term  of  his  natural  life,  and  from  and  after 
his  decease  the  same  to  go  and  descend  to  his  first  and  other  sons  and  daughters,  in 
tail,  in  the  order  of  primogeniture,  males  to  be  preferred  to  females,  and  to  the 
several  and  respective  heirs  of  their  bodies,  so  as  that  each  possessor  shall  take  only 
a  life  estate  and  interest  in  the  same.  And  in  the  event  of  the  said  William  Charles 
Wentworth's  decease  without  issue,  then  I  give  and  devise  my  said  estates  to  my  said 
Trustees  and  their  heirs,  in  trust,  to  allow  my  other  children,  hereinafter  mentioned, 
to  possess  and  enjoy  the  same,  strictly  limited  to  life  interest,  and  in  tail,  to  each  of 
them  respectively,  in  the  order  of  primogeniture,  males  to  be  preferred  to  females 
in  the  following  order:  D'Arcy,  the  whole  brother  of  the  said  William  Charles, 
George,  Martha,  Sophia,  Robert,  John,  Mary  Ann,  and  Katherine,  the  seven  lost- 
mentioned  children  being  my  children  by  the  said  Ann  Lawes,  it  being  distinctly 
understood  that  the  estate  I  now  devise  and  bequeath  to  my  said  son  William  Charles 
Wentworth  is  in  full  compensation  for  1000  acres  of  land  granted  to  him  at  Illa- 
warra  or  the  Five  Islands,  and  in  case  of  his  not  thinking  proper  to  surrender  the 
said  last-mentioned  1000  acres  of  land,  then  I  give  and  bequeath  the  said  1000  >'„cres 
of  land  in  the  District  of  Cook,  which  1  purchased  of  the  said  Robert  Lowe,  to  my 
son,  John  Wentworth,  strictly  limited  to  life  interest,  to  him  and  his  issue  in  manner 
before  mentioned  of  and  concerning  the  said  estates  so  given  and  bequeathed,  in 
trust,  for  my  said  son,  William  Charles  Wentworth.  and  the  issue  of  his  body. 
And,  upon  further  trust,  to  allow  my  said  son,  D'Arcy  Wentworth,  Captain  in  the 
73rd  Regiment  of  Foot,  to  possess  and  enjoy  my  [529]  said  estates  at  Toongabbee, 
etc.,  for  and  during  the  term  of  his  natural  life,  with  the  like  limitation  as  to  the 
lemainder  to  the  heirs  of  his  body  and  to  succession  in  default  of  such  heirs,  as  is 
hereinbefore  limited  and  declared  of  and  concerning  the  estates  given  and  be- 
queathed to  his  said  brother.  And,  upon  further  trust,  to  allow  my  said  children. 
Martha,  Sophia,  Robert,  Mary  Ann,  Katherine,  to  possess  and  enjoy  the  whole  of 
my  Illawarra  Estate,  consisting  of,  etc.,  for  and  during  the  respective  natural  lives 
of  my  said  five  last-mentioned  children,  the  same  to  be  held  and  enjoyed  by  them 
respectively,  and  by  the  respective  heirs  of  their  bodies,  as  tenants  in  common  and 
not  as  joint  tenants,  with  the  like  limitations  as  to  remainder  to  their  respective 
issue  and  to  succession  in  default  of  such  issue  as  is  hereinbefore  limited  and  ap- 
pointed with  regard  to  the  other  estates  hereby  devised  and  bequeathed  to  my  said 
sons,  William  Charles  and  D'Arcy.  And,  upon  further  trust,  to  permit  and  albw 
my  said  son,  John  Wentworth,  to  possess  and  enjoy  my  South  Creek  estate,  etc.  ;  the 
whole  of  the  said  last-mentioned  estates  to  be  held  and  enjoyed  by  the  said  John 
Wentworth,  for  and  during  the  term  of  his  natural  life,  and  from  and  after  his 
decease,  the  heirs  of  his  body  respectively,  with  like  limitations  as  to  remainder  to 
such  heirs,  and  to  succession  in  default  of  such  heirs,  as  is  hereinbefore  limited  and 
provided  of  and  concerning  the  estates  hereby  devised  and  bequeathed  to  the  sail 
other  children.  And,  upon  further  trust,  to  allow  my  son  and  daughter.  George 
and  Martha  Wentworth,  to  possess  and  enjoy  my  estates  at  Bringelly,  called  my 
Elmsall  Park  estate,  during  the  term  of  their  respective  natural  lives,  share  ind 
share  alike,  as  tenants  in  [530]  common,  and  not  as  joint  tenants,  and  the  same  to 
go  and  descend  to  the  several  and  respective  heirs  of  their  bodies,  with  the  like 
limitations  as  to  remainder  to  such  heirs  respectively,  ami  to  succession  in 
default  of  issue,  as  is  hereinbefore  limited  and  declared  of  and  concerning  the  same 
estates  hereby  respectively  devised  and  bequeathed  in  trust  for  my  said  other 
children.  And  upon  further  trust,  to  allow  my  daughter,  Katherine,  to  i  njoy  my 
estates  at  Broken  Bay,  North  Harbour,  and  Duck  River,  etc.,  the  said  last-mentioned 
estates  to  be  had  and  held  by  the  said  Katherin  •  during  the  term  of  her  natural  life, 
and  go  and  descend  to  the  heirs  of  her  body,  subject  to  the  like  limitation-  i  ml  con- 
ditions as  are  hereinbefore  declared  of  and  concerning  my  said  other  real  estates. 
And,  upon  further  trust,  to  allow  my  said  son,  D'Arcy  Wentworth,  to  possess  and 
enjoy,  after  the  decease  of  the  said  Maria  Ainslie.  the  said  cottage,  land 
and  premises  hereinbefore  devised,  to  the  use  of  the  said  Maria  Ainslie,  for 
the  natural  life  of  the  said  D'Arcy  WTentworth,  and  after  his  decease  the  same  M  go 
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and  descend  to  his  issue  in  like  manner  as  the  Toongabbee  estate  hereinbefore  de- 
vised and  bequeathed  to  him.  And,  upon  further  trust,  to  allow  my  son,  William 
Charles  Wentworth,  bjfore  mentioned,  to  possess  and  enjoy  my  estate  at  Cockle 
Bay,  etc.,  during  the  term  of  his  natural  life,  and  to  receive  the  rents,  issues,  and 
profits  of  the  same  respectively,  and  after  his  decease  the  same  to  go  and  descend 
to  the  heirs  of  his  body,  and  to  their  heirs,  in  like  manner  as  is  hereinbefore  limited 
and  declared  of  and  concerning  the  said  estates,  hereby  given  and  devised,  in  trust 
for  my  said  son,  William  Charles  Wentworth,  and  the  heirs  of  his  body  as  [531] 
aforesaid :  it  being  clearly  understood  that  the  whole  of  the  remainders  hereby 
created  and  made,  are  to  apply  to  such  only  of  the  issue  of  my  said  children  as  what1. 
lie  lawfully  begotten  by  my  said  children  in  holy  wedlock.  And,  in  the  event  of  the 
death  of  any  of  my  said  nine  children  without  issue  of  their  bodies  as  aforesaid, 
then  I  give  and  devise  the  estate  or  estates  hereinbefore  given  or  devised  in  trust 
for  such  children  and  their  issue  as  aforesaid,  as  shall  die  without  such  issue,  to 
the  eldest  of  my  said  children  who  shall  be  then  living,  in  the  following  order  of  suc- 
cession, which  I  here  name  to  avoid  misconception :  my  first  child,  the  said  William 
Charles ;  second,  D'Arcy ;  third,  George ;  fourth,  Martha ;  fifth,  Sophia  ;  sixth, 
Robert;  seventh,  John;  eighth,  Mary  Ann;  ninth,  Katherine ;  to  be  had  and  held 
by  each  succeeding  child  and  the  heirs  of  his  or  their  body,  subject  to  the  like 
limitations  and  conditions  as  aforesaid.  And,  as  to  all  the  rest  and  residue  of  my 
real  and  personal  estate,  if  any  there  be  not  hereinbefore  specifically  devised  and  be- 
queathed, I  give  and  bequeath  the  same  equally  among  my  said  nine  children,  to 
be  held  by  them,  their  respective  heirs,  executors  and  administrators,  according  to 
the  nature  and  quality  thereof,  as  tenants  in  common  and  not  as  joint  tenants." 

The  Testator  died  in  1827,  leaving  all  the  nine  children  named  in  his  Will,  sur- 
viving. John  Wentworth,  one  of  the  children,  conveyed  to  the  Appellant  the  here- 
ditaments devised  to  him  by  the  Will,  and  duly  acknowledged  the  conveyance,  so  as 
to  bar  his  estate  tail  (if  any)  in  the  hereditaments,  and  all  estates,  rights,  titles,  and 
interests  to  take  effect  after  the  determination,  or  in  defeazance  of  the  [532]  estate 
tail.  John  Wentworth  died  in  the  year  1853,  without  issue.  George  Wentworth. 
another  of  the  children,  died  in  the  year  1852,  without  issue.  Martha  Wentworth 
died  in  1852,  leaving  issue. 

At  the  period  of  the  respective  deaths  of  George,  John,  and  Martha,  the  sux'viving 
children  of  the  Testator,  were  William  Charles  (the  Respondent),  D'Arcy,  Sophia, 
Robert,  Mary  Ann,  and  Katherine. 

The  Appellant  intermarried  with  Sophia  Wentworth,  one  of  the  daughters  of 
the  Testator,  before  the  commencement  of  the  suit. 

In  1854,  a  special  case,  under  the  provisions  of  the  Colonial  Act,  16th  Vict.,  No.  3, 
was  stated  for  the  opinion  of  the  Supreme  Court  of  New  South  Wales  (in  equity) ; 
the  questions  for  the  Court  to  decide  being: — First.  What  estate  did  John  Went- 
worth take  in  the  hereditaments  devised  to  him  by  the  Will ;  whether  an  estate  for 
life  or  an  estate  tail?  Second.  On  the  decease  of  the  respective  devisees,  or  on  the 
death  of  either  of  them  without  issue,  in  whom  will  the  hereditaments  devised  to 
him  or  her  vest? — whether  in  the  issue  of  the  deceased  devisee  next  in  order  of 
succession  indicated  by  the  Will,  or  in  the  devisee  then  living  and  next  in  remainder, 
according  to  such  order  of  succession? 

The  case  was  argued  before  Mr.  Justice  Therry,  the  Primary  Judge  in  equity  of 
the  Court,  who  gave  judgment  on  the  questions,  merely  pro  forma,  in  order  to  raise 
the  points  for  decision  by  the  full  Court.  His  Honor  decided, — First,  that  vnder 
the  Will  of  DArcy  Wentworth,  in  the  s]3ecial  case  mentioned,  John  Wentworth  took 
an  estate  for  life.  Secondly,  that,  on  the  decease  of  any  of  the  respective  devisees 
in  the  Will  mentioned,  without  issue,  the  hereditaments  [533]  devised  to  him  or  her 
respectively,  vested  in  the  eldest  of  the  children  of  the  Testator,  in  the  order  named 
in  the  Will,  for  life,  with  a  vested  remainder  in  his  or  her  first  and  other  sons  and 
daughters  in  tail,  in  the  order  of  primogeniture,  males  to  be  preferred  to  females  ; 
and,  in  the  event  of  such  eldest  of  the  children  of  the  Testator  being  then  deceased, 
leaving  issue,  then  immediately  to  such  issue  in  remainder  as  last  aforesaid. 

The  Appellant  appealed  from  this  judgment  and  decree  on  the  grounds  and  for 
the  following  reasons :  First,  that  the  Court  should  have  decided  that  John  Went- 
worth took  an  estate  tail.     Second,  that  the  Court  should  have  decided  that  upon 
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the  decease  of  any  of  the  respective  devisees  for  life  without  issue,  the  hereditaments 
devised  to  him,  or  her,  will  vest  in  such  one  of  the  Testator's  children  as  is  next  in 
the  order  of  succession  particularly  named  in  the  Will,  and  to  liis  issue,  and  not  to 
the  eldest  in  the  whole  enumeration  of  the  children  and  to  his  issue.  Third,  that 
the  Court  should  have  held  that  the  hereditaments  will,  upon  such  decease,  p 
the  next  children  in  such  order  of  succession  as  shall  lie  then  living,  notwithstanding 
that  any  other  child  of  the  Testator,  intermediate  in  the  order  of  succession,  but 
then  deceased,  shall  have  left  issue  him  surviving;  and  that  in  such  event,  last  men- 
tioned, the  issue  id'  such  intermediate  deceased  child  will  not  take  any  interest  in  tin- 
said  hereditaments. 

The  case  was  fully  argued  before  the  Court,  and  judgment  was  delivered  by  Sir 
Alfred  Stephen,  the  Chief  Justice,  on  the  28th  of  April,  1858,  the  material  part  i  f 
which  was  as  follows: — "On  the  first  point  we  adhere  to  the  opinion  expressed  by 
us  in  Towns  v.  [534]  Addison,  in  September,  1850,  following  our  judgment  in  Went- 
north  v.  Bath,  in  June,  1848,  that  each  of  the  Testator's  children  took  an  estate  for 
life  only.  Our  reasons  for  this  conclusion  are  fully  assigned  in  those  cases,  and  we 
need  not  on  the  present  occasion,  then  fore,  do  more  than  here  refer  to  them.  On 
the  second  and  third  points,  we  are  of  opinion,  that  the  shares  of  George  and  J<  bn 
respectively,  are  now  vested  in  the  Respondent,  who  takes  in  those  shares,  as  in  the 
properties  devised  directly  to  himself,  an  estate  for  life:  and  that,  in  ease  of  Ins 
death  before  that  of  any  brother  or  sister,  who  shall  die  without  issue,  the  Defend- 
ant's eldest  son  will  take  the  share  of  such  brother  or  sister,  in  tail.  In  other  words, 
we  think  that  each  child  of  the  Testator  took  an  estate  for  life  ;  that  the  grand- 
children take  an  estate  tail;  and  that  the  prefei'ence  established  by  the  Will  is 
in  favour  of  the  Testator's  eldest  child,  and  the  latter's  children,  over  any  second  or 
other  of  the  Testator's  children  and  their  children.  If  we  held  otherwise,  it  would 
follow  that  John's  share  would  go  to  Mary  Ann,  being  the  next  of  the  two  younger 
daughters,  and  George's  share  to  Robert  (to  the  exclusion  of  Sophia),  as  the  next 
younger  son  of  the  Testator,  and  to  the  issue  of  Mary  Ann  and  Rohert  respectively  : 
for  we  think  it  clear,  that  the  issue  of  each  tenant  for  life  must  take  what  the  parent 
took.  And  the  result  would  then  be,  that  the  issue  of  younger  children  of  the  Tes- 
tator would  be  preferred  (which  the  Will  plainly  shows  that  the  Testator  did 
not  intend)  to  the  issue  of  his  elder  children.  The  remainder,  on  the  death 
of  any  child  without  issue,  is  devised  to  the  eldest  of  the  Testator's  children  (that  is, 
the  eldest  of  the  nine)  who  shall  be  'then  '  living,  in  their  order  of  birth — [535]  not 
to  the  then  '  next  '  eldest  child  ;  and  it  is  to  be  held  by  such  child,  and  the  heirs  of 
his  or  her  body,  subject  to  the  limitations  previously  mentioned.  The  exact  words 
are,  '  held  by  each  succeeding  child,  and  the  heirs  of  his  or  her  body,  subject  to  the 
like  limitations  and  conditions  as  aforesaid.'  Now,  were  William  Charles  dead,  the 
question  of  succession  might  be  thought — and  it  has  in  fact  been  argued  as  being — 
one  of  some  difficulty;  and  certainly  that  question,  wdiich  is  the  third  submitted 
for  our  opinion,  is  not  of  such  easy  solution  as  the  second.  The  case  is  put  thus :  — 
William  Charles  being  deceased,  leaving  issue,  a  younger  son  of  the  Testator  dies 
without  issue.  The  person  to  succeed  him  is  the  eldest  of  the  Testator's  children 
then  living;  but  this  cannot  be  any  of  William  Charles'*  children:  therefore,  in 
any  event,  the  successor  to  the  deceased  must  be  a  sister  or  a  brother.  That  reason- 
ing, however,  does  not  affect  the  second  point  ;  and  the  Defendant's  right  to  the  suc- 
cession, as  the  eldest  of  the  nine,  seems  to  us  abundantly  clear.  But  the  Plaint i« 
contends  that  the  remainder  being  given  to  the  eldest  child  then  living,  in  the  order 
of  succession  named,  the  Testator  meant  the  succession  to  descend  in  that  order  : 
so  that  on  the  death  of  the  seventh  child  (for  example),  without  issue,  the  eighth 
child,  and  not  William  Charles,  would  succeed  to  the  seventh's  share  :  and  the  like, 
as  to  the  shares  inter  se  of  the  others.  Such  a  construction,  in  our  opinion,  is 
opposed  to  the  plain  and  natural  meaning  of  the  words,  and  is  not  supported  by 
reasonable  deduction  from  the  Will,  in  any  other  part  of  it.  Throughout  the  Will, 
the  Testator  manifests  his  preference  for,  first,  males  over  females,  and.  secondly, 
among  those  [536]  of  ecah  class,  for  the  elder  in  birth  :  so  that,  on  the  death  of 
William  Charles,  without  issue,  the  other  children  in  the  order  of  primogeniture 
are  to  succeed.  On  D'Arcv's  death,  without  issue,  the  latter's  share  is  to  go  in  the 
like  order  of  succession  :  that  is  to  say,  to  the  Testator's  surviving  children,  in  the 
order  of  primogeniture.     If  William  Charles  were  then  one  of  those  children,  on 
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what  construction  could  he  be  excluded,  in  favour  of  a  younger  child?  The  several 
shares  of  Robert,  Martha,  John,  and  the  others,  are  limited  in  the  same  manner. 
In  each  case,  the  estate  is  to  descend  to  the  first  taker's  children,  in  the  order  of 
their  primogeniture.  It  is  nothing  to  the  purpose  of  the  present  inquiry,  that  the 
Testator  endeavoured  here  to  accomplish  more  than  the  law  will  allow;  or  that  he 
used  inconsistent  and  absurd  terms,  in  defining  the  estate  of  the  grandchildren. 
Th  s  Testator  clearly  shows  that  in  each  case  the  eldest  of  the  nine  was  to  succeed, 
and,  after  him,  his  (eldest's)  children.  But,  here,  it  is  said,  is  a  case  not  provided 
for ;  the  death  of  a  younger  son,  without  issue,  after  the  death  of  the  eldest.  And 
is  not  the  then  eldest  child,  or  the  then  next  living  in  order  of  birth  after  the  last 
deceased,  to  be  preferred  to  the  grandchildren,  son  or  daughter,  of  the  eldest  child? 
We  think,  on  the  whole,  that  the  grandchild  will  take.  Firstly,  for  the  reason  before 
given  ;  that,  otherwise,  the  issue  of  younger  children  might  inherit,  in  preference 
to  the  issue  of  the  Testator's  elder  children;  and  that  these  (the  grandchildren) 
could  never  take,  under  the  terms  of  the  limitation,  if  a  younger  brother,  or  sister, 
took  preferentially  to  the  issue  of  the  elder.  Secondly,  because  the  intention  of 
the  Will  evidently  was,  as  to  the  original  shares,  to  give  to  each  taker's  children, 
[537]  if  any,  in  preference  to  any  brother  or  sister  ;  and  that  it  may  thence  be 
reasonably  inferred  that  the  Testator  had  the  same  intention,  with  respect  to  all 
accruing  shares.  Thirdly,  because  in  the  general  clause  disposing  of  the  re- 
mainders, the  terms  used  in  devising  to  the  '  eldest  child  then  living,  and  to  the 
heirs  of  his  body,'  make  the  estate  '  subject  '  to  the  previous  limitations ;  of  which 
the  first  is,  that  on  William  Charles's  death,  with  issue,  the  property  is  to  go  to  his 
children.  Had  the  Testator  intended  to  give  any  accruing  share  to  a  younger  child 
of  his  own.  in  preference  to  William  Charles's  children,  the  terms  used  would  pro- 
bably have  been  a  devise  thereof  '  with  '  the  like  limitations  as  in  the  case  of  the  origi- 
nal share.  But  the  clause  subjects  every  devise  over,  on  a  child's  death  without  issue, 
to  the  same  limitations  in  favour  of  the  issue,  respectively,  of  each  of  his  children, 
as  had  previously  been  created  in  favour  of  each  child.  The  reasons  on  this  third 
point  may  perhaps  be  more  succinctly  put  thus: — First,  the  general  tenor  of  the 
Will  favours  primogeniture.  Elder  sons  and  daughters  are  alike  preferred  to 
younger ;  and  the  issue  of  the  elder  to  younger  sons  and  daughters,  and  their  issue. 
That  is  shown  by  the  limitations  of  each  original  share  to  each  son  or  daughter,  and 
the  issue  respectively  of  each.  Second,  the  Testator,  as  to  the  accruing  shares,  could 
not  have  intended  to  omit  any  of  his  family,  more  especially  the  eldter  branches; 
but  if  the  share,  for  example,  of  George  went  to  Robert,  the  issue  of  William  Charles 
could  never  takj.  The  estate,  after  vesting  in  Robert,  would  devolve  on  the  younger 
children  and  their  issue,  and  the  issue  of  William  Charles  wrould  be  for  ever  ex- 
cluded. [538]  Even  if  D'Arcy  would  take,  as  the  eldest  son  alive  at  the  death  of 
George,  the  same  result  as  to  the  issue  of  William  Charles  would  ensue.  Third,  the 
words  '  subject  to  the  like  limitations  '  imply  that  the  limitations  previously  men- 
tioned are  to  take  effect  [i.e.  the  estate  tail  in  the  eldest  son  of  William  Charles)  before 
all  others.  Paraphrased,  the  limitation  stands  thus: — I  desire  that  the  eldest  child 
alive  at  the  death  of  George  without  issue  shall  take  George's  property  for  life,  with 
remainder  to  his  eldest  son  in  tail;  but  this  is  not  to  interfere  with  my  prior  limi- 
tations. Therefore,  in  the  case  supposed,  it  is  not  to  affect  the  limitation  in  favour 
of  the  issue  of  William  Charles.  For  these  reasons,  we  hold  that,  in  the  supposed 
event  the  issue  of  William  Charles  will  take  in  preference  both  to  D'Arcy  and  his 
issue ;  although  the  wording  of  the  Will,  at  the  first  blush,  seems  to  give  the  estate 
to  an  elder  son  alive  at  the  death  of  one  younger,  to  the  exclusion  of  the  issue  of 
others  still  older.  The  decree  of  the  Primary  Judge,  consequently  (which  wras  pro- 
nounced pro  forma  merely,  in  order  to  raise  the  points  for  decision  of  the  full  Court), 
is  affirmed  in  favour  of  the  Respondent." 

The  present  appeal  was  brought  from  this  judgment  and  decree,  and  the  Appel- 
lant submitted  that  it  was  erroneous  and  ought  to  be  reversed,  for  the  following 
reasons : — 

First.  Because,  according  to  the  true  construction  of  the  Will,  John  Wentworth 
took  an  estate  tail  in  the  hereditaments  devised  to  him,  either  in  possession  or  in 
remainder. 

Second.  Because  the  judgment   and   decree   was  contrary  to  the  plain    import 
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and  true  construction  [539]  of  the  words — "  the  eldest  of  my  said  children  who  shall 
be  then  living,  in  the  following-  order  of  succession.'' 

The  Respondent,  on  the  other  hand,  submitted  and  insisted  that  the  decree 
appealed  from  ought  to  be  affirmed, — 

First.  Because  the  construction  of  the  Will  adopted  by  the  Courts  below  was  con- 
sistent with  the  established  rules  of  interpretation,  and  gave  the  fullest  possible  Legal 
effect  to  the  intention  of  the  Testator. 

Second.  Because  technical  words  must  have  their  ordinary  legal  effect,  not- 
withstanding the  use  of  subsequent  inconsistent  words,  unless  the  latter  made  it 
perfectly  clear  and  unequivocal,  that  the  others  were  not  used  in  their  proper  sense, 
which  the  latter  words  of  the  Will  in  question  failed  to  do.     And, 

Thirdly.  Because  the  general  intention  of  the  Testator  was  to  be  preferred  to  any 
subordinate  or  particular  intent,  and  the  only  way  to  effectuate  the  manifest  general 
intention  of  the  Testator  was  to  give  an  estate  for  life,  and  not  an  estate  in  tail,  to 
each  of  his  sons  and  daughters,  with  remainder  to  their  respective  sons  and 
daughters  (as  purchasers)  in  tail,  remainder  to  the  other  children  of  the  Testator 
named  in  the  Will  in  the  order  of  succession  indicated  by  him  for  life  estates,  with 
remainder  to  their  respective  issue  in  tail. 

The  case  was  fully  argued  on  both  sides  by  Mr.  Malins,  Q.C.,  Mr.  Wilde,  Q.C., 
and  Mr.  Josiah  W.  Smith,  for  the  Appellant;  and  The  Attorney-General  (Sir  Richard 
Bethell),  and  Mr.  Stammers,  for  the  Respondent. 

The  question  being  purely  one  of  construction,  it  is  [540]  not  thought  necessary  to 
set  forth  the  arguments  in  extenso  ;  but  the  principal  points  raised  and  insisted  on  by 
the  Appellant  against  the  decree  of  the  Court  below  were: 

First.  That  the  Court  ought  to  have  decided  that  John  Wentworth  either  took 
an  estate  tail  in  possession,  or  an  estate  tail  in  remainder,  after  an  estate  to  his  sons 
and  daughters  (if  any). 

Second.  That,  supposing  that  the  children  of  the  Testator  did  not  take  an  estate 
tail  in  possession  or  remainder,  but  only  estates  for  life,  or  that  they  did  not  execute 
any  disentailing  instrument,  the  Court  ought  to  have  decided  that,  in  the  event  of 
the  decease  of  any  child  of  the  Testator  without  ever  having  had  any  issue,  or  of 
the  decease  and  failure  of  issue  of  any  such  child,  the  hereditaments  devised  to  such 
child  would  pass  to  such  one  of  the  Testator's  children  as  should  be  the  next  or  eldest 
after  such  child  in  the  order  of  succession  particularly  named  in  the  Will,  and  his 
or  her  issue,  for  the  same  estate  or  estates  as  such  child  and  his  or  her  issue  took 
the  hereditaments  originally  devised  to  him  or  her  and  his  or  her  issue,  and  not 
to  the  eldest  of  the  whole  class  of  such  children  and  his  or  her  issue. 

Third.  That  upon  this  last  supposition,  the  Court  ought  to  have  decided  that,  in 
the  event  aforesaid,  the  hereditaments  devised  to  any  such  child  so  dying  without 
issue  would  pass  to  the  eldest  child  of  the  Testator  then  living  (whether  the  eldest 
of  the  whole  class  of  the  Testator's  children,  or  eldest  of  the  children  after  the  child 
so  dying),  and  not  to  the  issue  of  any  elder  child  then  dead. 

Upon  these  points  the  following  authorities  were  cited  and  commented  upon  in 
the  course  of  the  argu-[541]-ment :  Seaward  v.  Willock  (5  East.  IDS),  Wight  v.  Leigh 
"(15  Ves.  564),  Parr  v.  Swmdels  (4  Buss.  283),  Doe  d.  BlanUford  v.  Applim  (4  Term 
Rep.  82),  Doe  d.  Cork  v.  Cooper  (1  East,  229),  Mortimer  v.  West  (2  Sim.  274),  Wood- 
house  v.  Herrick  (1  Kay  and  J.  352),  Doe  d.  Cotton  v.  Stenlake  (12  East.  515),  Reece 
v.  Steel  (2  Sim.  233),  Bamfield  v.  Papham  (1  P.  Will.  54),  Blafihborn  v.  Edgley  (1  P. 
Will.  606),  Baler  v.  Tucker  (3  H.L.  Cases,  106).  Attorney-General  v.  Sutton  (1  P. 
Will.  754),  Doe  <l.  Zdversage  v.  Vaughan  (5  Barn,  and  Aid.  464),  Stanley  v.  Lennard 
(Eden,  86),  Doe  d.  Gaf/ini'v.  Gallmd  (5  Barn,  and  Ad.  621.  S.C.  3  Ad.  and  Ell.  340), 
Giiif/er  v.  White  (Willes  Rep.  348),  Jesson  v.  Wright  (2  Bli.  Is),  Wollen  v.  And  reus 
(2  Binch.  126),  Banker  v.  Holme  (1  Russ.  394,  note),  Lanesborough  \.  For  (Ca.  Temp. 
Talbot,  262).  Campbell  v.  Harding  CI  Russ.  and  My].  411.  S.C.  on  appeal.  2  Clk.  and 
Fin.  421),  Bristow  v.  Boothby  (2  Sim.  and  Stu.  465),  V oiler  v.  Garter  (4  Ell.  and  Bla. 
173),  Ellicombe  v.  Gompertz  (3  Myl.  and  Cr.  127),  R<d,in*on  v.  Robinson  (1  Burrows, 
38),  Doe  d.  Bean  v.  Halley  (8  Term  Rep.  5),  Austen  v.  Taylor  (1  Eden,  364),  Lowt  v. 
Dories  (2  Lord  Raym.  1561),  Lisle  v.  Gray  ('2  Levintz,  223),  Bagshaw  v.  Spei>r<  r  (2 
Atk.  577,  580),  Radford  v.  Radford  (1  Keen,  486).  Prior  On  Issue,  p.  136.  Gilbert 
"  On  Uses  "  (3rd  Edit.)  pp.  31 .  30.     Fearne  on  Cont.  Hems.  pp.  141,  181 

799 


XI  MOORE,  642  TOWNS   V.   WENTWORTH  [1858] 

[542]  Judgment  was  reserved,  and  now  delivered  by 

The  Right  Hon.  T.  Pemberton  Leigh  (26th  Feb.,  1858). — This  ease  comes  before 
us  by  appeal  from  a  decree  of  the  Supreme  Court  of  New  South  Wales,  by  which  a 
construction  has  been  put  on  two  clauses  in  the  Will  of  a  gentleman  resident  in  that 
Colony,  named  D'Arey  Wentworth. 

The  Will  was  made  on  the  5th  of  July,  1827,  and  the  Testator  died  in  the  course 
of  the  same  year. 

He  was  the  owner  of  extensive  landed  estates  in  New  South  Wales,  and  at  the 
date  of  his  Will,  and  of  his  death,  he  had  nine  children,  five  sons  and  four  daughters; 
two  legitimate  and  seven  illegitimate. 

By  his  Will  he  provided  for  all  his  children  :  male  and  female,  legitimate  and 
illegitimate ;  by  devising  lands  to  each  child,  and  the  issue  of  such  child ;  and  in  case 
of  the  decease  of  any  child  without  issue,  the  estate  is  given  over. 

John  Wentworth,  one  of  the  sons,  died  without  having  had  issue,  having  barred 
the  entail  in  the  estate  devised  to  him,  if  he  was  tenant  in  tail,  and  having  conveyed 
his  right  to  the  estate  to  the  Appellant,  Towns. 

There  are  two  questions  for  consideration :  first,  what  interest  John  Wentworth 
took  under  the  devise  to  him;  secondly,  who  are  the  parties  entitled  under  the  devise 
over  of  the  Testator's  estates  if  any  child  dies  without  issue. 

The  case  on  the  first  point  was  argued  before  us  most  ably  and  elaborately.  The 
rules  of  construction  applicable  to  it,  with  the  leading  authorities  which  establish 
them,  were  brought  fully  to  our  notice,  and,  [543]  as  far  as  they  are  material  to  the 
decision  of  the  point  now  in  dispute,  they  do  not  seem  open  to  any  doubt. 

In  order  to  determine  the  meaning  of  a  Will,  the  Court  must  read  the  language 
of  the  Testator  in  the  sense  which  it  appears  he  himself  attached  to  the  expressions 
which  he  has  used,  with  this  qualification,  that  when  a  rule  of  law  has  affixed  a 
certain  determinate  meaning  to  technical  expressions,  that  meaning  must  be  given 
to  them,  unless  the  Testator  has  by  his  Will  excluded,  beyond  all  doubt,  such  con- 
struction. 

When  the  main  purpose  and  intention  of  the  Testator  are  ascertained  to  the 
satisfaction  of  the  Court,  if  particular  expressions  are  found  in  the  Will  which  are 
inconsistent  with  sucli  intention,  though  not  sufficient  to  control  it,  or  which  indicate 
an  intention  which  the  law  will  not  permit  to  take  effect,  such  expressions  must  be 
discarded  or  modified  ;  and,  on  the  other  hand,  if  the  Will  shows  that  the  Testator 
must  necessarily  have  intended  an  interest  to  be  given  which  there  are  no  words  in 
the  Will  expressly  to  devise,  the  Court  is  to  supply  the  defect  by  implication,  and 
thus  to  mould  the  language  of  the  Testator,  so  as  to  carry  into  effect,  as  far  as 
possible,  the  intention  which  it  is  of  opinion  that  the  Testator  has  on  the  whole  Will, 
sufficiently  declared. 

The  application  of  these  rules  is  often  attended  with  very  great  difficulty,  as  the 
number  of  cases  found  in  the  books  upon  the  subject,  not  always  very  easily  recon- 
cileable  with  each  other,  sufficiently  testifies ;  but  in  the  present  case,  their  Lordships 
do  not  think  that  the  application  is  attended  with  any  serious  difficulty. 

The  Testator  begins  his  Will  by  devising  all  his  [544]  property,  real,  jDersonal 
and  mixed,  to  trustees  and  their  heirs:  prefacing  the  devise  with  a  declaration  of 
his  object  in  making  it,  in  these  words:  "  Whereas  I  am  possessed  of  extensive  real 
estates,  which  I  am  desirous  of  bequeathing  to  my  children,  in  such  manner  as  that 
the  same  shall  be  enjoyed  by  them  respectively,  only  for  and  during  the  period  of 
their  natural  lives  :  in  order,  therefore,  to  limit  the  same  strictly  in  entail,  to  them 
my  said  children,  and  to  their  several  and  respective  heirs  of  their  bodies  respec- 
tively, I  give  and  devise."    And  then  follows  the  devise  to  the  trustees. 

It  is  said,  that  this  shows  a  clear  intention  to  give  estates  tail  to  the  children. 
If  these  words  had  been  words  of  devise,  such,  under  the  rule  of  law  called  the  Ri/Je 
in  Shelley's  case,  would  have  been  its  effect.  But  the  words  indicate,  in  their  popular 
sense,  no  such  intention  ;  to  entail  an  estate  strictly  on  a  man  and  the  heirs  of  his 
body  is  a  very  different  thing  from  giving  him  an  estate  tail ;  and  in  this  case  there 
can  be  no  doubt  that  if  the  trust  had  been  executory,  and  a  conveyancer  had  been 
employed  to  give  effect  by  an  instrument  properly  prepared  for  the  purpose,  to  the 
intention   so  expressed,  he  would  have  carried  them  into  effect,  and  the  Court  of 
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Chancery,  if  called  upon  to  act.  would  have  carried  them  into  effect,  by  giving  est. 
for  life  to  the  children,  and  limiting  estates  tail  after  their  deaths,  to  their  children 
as  purchasers. 

The  Testator,  however,  proceeds  to  execute  his  own  intention,  and  he  declares 
the  trusts  of  his  estate  in  the  District  of  Cork,  in  these  words: — "  And  upon  further 
trust  to  allow  my  son,  Charles  William  Wentworth,  to  possess  and  enjoy  the  said 
estate,  house  and  [545]  premises,  and  every  part  and  parcel  thereof,  for  and  during 
the  term  of  his  natural  life:  and  from  and  after  his  decease  the  same  to  go  and 
descend  to  his  first  and  other  sons  and  daughters  in  tail  in  the  order  of  primogeni- 
ture, males  to  be  preferred  to  females,  and  to  the  several  and  respective  heirs  of  their 
bodies,  so  as  that  each  possessor  shall  take  only  a  life  estate  and  interest  in  the 
same." 

The  Testator  here,  in  terms  of  all  but  strict  legal  accuracy,  limits  an  estate  for 
life  to  William  Charles,  with  remainder  to  his  first  and  other  sons  in  tail  general, 
with  remainder  to  his  first  and  oilier  daughters  in  tail  general  successively.  He  has 
carried  out  in  a  formal  manner  the  intention  which,  in  sufficiently  plain  though 
technically  inaccurate  terms,  he  had  declared  in  the  commencement  of  his  Will.  [1 
is  true  that  the  Testator  has  added  a  direction  which  the  law  will  not  allow  to  take 
effect,  namely,  that  each  possessor  shall  take  only  for  life.  That  direction  being 
inconsistent  with  the  main  purpose  of  the  Will,  must,  in  conformity  with  the  rule 
already  referred  to,  be  disi-egarded. 

But  then  follow  these  words: — "And  in  the  event  of  the  said  William  Charles 
Wentworth's  decease  without  issue,  then  I  give  and  devise  my  said  estates  to  my 
said  trustees  and  their  heirs  in  trust,  to  allow  my  other  children,  hereinafter 
mentioned,  to  possess  and  enjoy  the  same,  strictly  limited  to  life  interest  and  entailed 
to  each  of  them  respectively  in  the  order  of  primogeniture,  males  to  be  preferred  to 
females  in  the  following  order."  He  then  names  his  children,  with  the  order  in  which 
they  are  to  take.  It  is  said  that  the  effect  of  this  devise  over,  in  the  event  of  William 
Charles  Wentworth's  decease  without  issue,  is  to  give  [546]  an  estate  tail  by  implica- 
tion to  William  Charles  Wentworth. 

If  the  devise  had  been  to  William  Charles  for  life,  and  afterwards  to  his  children 
for  life,  and  for  default  of  issue  of  William  Charles,  then  over,  the  authorities  would 
require  such  a  construction  :  because  as  the  estate  was  not  to  go  over  till  failure  of 
l lie  issue  of  William  Charles,  it  would  be  necessary  to  imply  an  estate  tail  in  William 
Charles  either  immediate,  or  in  remainder  after  the  life  estate  of  his  children,  in 
order  to  let  in  such  issue,  and  to  prevent  the  devise  over  from  failing  for  remoteness. 

But  here  there  is  a  limitation  to  all  the  issue  of  William  Charles  (subject  to  an 
observation  to  be  presently  made) ;  and  what  pretence  is  there,  therefore,  for  enlarg- 
ing the  estate  for  life,  expressly  given  to  the  first  taker,  in  order  thai  his  issue  may 
take  by  implication  an  interest  which  they  have  already  by  express  devise? 

It  is  said,  however,  that  the  devise  to  the  children  of  William  Charles,  and  the 
heirs  of  their  bodies,  would  not  of  necessity  include  all  issue  of  William  Charles, 
for  that  one  of  his  children  might  die  in  the  lifetime  of  the  Testator  leaving  issue, 
who  in  that  case  would  not  take  under  the  limitations  in  the  Will,  if  William  Charles 
takes  only  for  life. 

But  the  answer  is,  that  the  Testator  makes  his  Will  with  reference  to  the  state 
of  his  family  as  it  existed  at  the  date  of  his  Will,  and  as  he  contemplates  that  it  will 
continue  at  his  death;  and  the  failure  of  issi!L-  spoken  of,  therefore,  includes  all  the 
issue  of  William  Charles  in  the  contemplation  of  the  Testator.  The  supposed 
diffieultv  would  be  increased  rather  than  diminished  by  giving  William  Charles  an 
[547]  immediate  estate  tail,  in  which  case,  if  he  happened  to  die  in  the  Testator's 
lifetime,  all  his  issue  would  be  excluded.  But  it  is  said  that  an  estate  tail  in  William 
Charles  in  remainder,  after  the  estates  to  his  children  and  the  heirs  of  their  bodies, 
may  be  implied,  in  order  to  let  in  the  issue  who  might,  by  possibility,  be  excluded. 
It  is  admitted  that  this  construction  is  in  direct  opposition  to  the  decision  in  Qvngtr 
v.  Wliite  ('Willes,  -'US),  and  it  is  quite  opposed  to  the  principle  furnished  by  other 
eases,  in  which  a  limitation  on  failure  of  issue  generally  following  a  devise  to  issue, 
has  been  read  as  if  the  words  were,  "  on  failure  of  such  issue."'  as  is  previously 
mentioned. 

If  there  had  been  in  this  Will  an  omission  of  any  particular  class  of  issue  which 
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the  Testator  might  have  been  expected  to  foresee  and  provide  for,  the  question  would 
have  been  whether,  according  to  the  doctrine  of  Blackbom  v.  Edgely  (1  P.  Wms.  605), 
the  authority  which  seems  to  be  recognized  in  the  late  case  of  Baker  v.  Tucker  (3 
H.L.  Cases,  106),  and  the  several  subsequent  cases  which  have  adopted  the  same  rule, 
the  words  "  failure  of  issue,"  in  order  to  support  the  gift  over,  must  not  be  read, 
"  failure  of  such  issue,"  as  is  previously  mentioned. 

But  when  the  limitation  to  issue  of  the  first  taker  includes  all  the  issue  which 
can  come  into  existence,  if  the  Will  be  read  as  speaking  at  the  death  of  the  Testator, 
it  is  admitted,  that  there  is  no  case  in  which  it  has  ever  been  held  that  any  other 
issue  can  be  intended.  In  this  case,  therefore,  the  devise  over  on  failure  of  issue  of 
William  Charles  is  equivalent  to  a  remainder  on  failure  of  the  former  limitations. 

[548]  Their  Lordships,  therefore,  entertain  no  doubt  that  the  devise  to  William 
Charles  is  a  devise  of  a  life  estate,  with  remainder  to  his  sons  and  daughters  suc- 
cessively in  tail  as  purchasers,  with  remainder  over  :  and  that  there  is  no  room  for 
implication  of  an  estate  tail  in  William  Charles,  either  immediate  or  in  remainder. 

The  question,  however,  does  not  arise  upon  the  devise  to  William  Charles,  but 
upon  the  devise  to  John ;  and  it  was  contended,  though  but  faintly  contended,  that 
the  devise  to  John  was  in  different  language,  warranting  a  different  construction 
from  that  to  be  put  on  the  devise  to  William  Charles. 

The  devise  to  John  is  in  these  words: — "And  upon  further  trust,  to  permit 
and  allow  my  said  son,  John  Wentworth,  to  possess  and  enjoy  my  South  Creek  Estate, 
etc.,  the  whole  of  the  said  last-mentioned  estates  to  be  held  and  enjoyed  by  the  said 
John  WTentworth  for  and  during  the  term  of  his  natural  life;  and  from  ard  after 
his  decease,  the  heirs  of  his  body  respectively,  with  like  limitations  as  to  remainder, 
to  such  heirs  and  to  succession  in  default  of  such  heirs  as  is  hereinbefore  limited  and 
provided  of  and  concerning  the  estates  hereby  devised  and  bequeathed  to  the  said 
other  children." 

No  doubt  if  the  words  of  this  devise  were  not  expounded  by  a  reference  to  the 
previous  devises,  there  would  be  an  estate  tail  in  John  under  the  devise  to  him  for 
life,  and  after  his  decease  to  heirs  of  his  body  ;  but  the  Testator  has  expressly  declared 
that  the  heirs  of  the  body  of  John  are  to  take  by  limitations,  and  that  those  limita- 
tions are  to  be  similar  to  those  already  declared  with  respect  to  the^ estates  given  to 
his  other  children. 

[549]  Now,  the  limitations  thus  referred  to,  are  the  limitations  in  favour  of 
William  Charles  and  his  issue,  which  have  been  already  fully  stated,  and  subsequent 
devises  to  his  son  D'Arcy  and  his  issue,  and  others  of  his  children  and  their  issue ; 
in  words  which,  in  their  Lordships'  opinion,  subject  these  devises  to  the  same  con- 
struction with  the  devise  in  favour  of  William  Charles,  and  they  think  that  the 
devise  to  John  must  be  governed  by  the  same  rule. 

Upon  the  whole,  therefore,  their  Lordships  entirely  agree,  on  the  first  point,  in 
the  conclusion  at  which  the  Court  below  has  arrived,  and  in  the  reasons  most  clearly 
and  ably  stated  by  the  Chief  Justice,  in  the  judgments  (ci),  in  two  other  cases  arising 
on  this  Will,  and  which  are  referred  to  as  forming  the  grounds  of  decision  on 
this  case. 

As  to  this  point,  therefore,  they  must  advise  Her  Majesty  to  affirm  the  decision 
complained  of. 

The  second  question  turns  on  the  meaning  of  the  following  clause: — "And  in 
the  event  of  the  death  of  any  of  my  said  nine  children  without  issue  of  their  bodies 
as  aforesaid,  then  I  give  and  devise  the  estate  or  estates  hereinbefore  given  or  so 
devised  in  trust  for  such  children  and  their  issue  as  aforesaid,  as  shall  die  without 
such  issue  [clearly  showing  what  issue  he  had  contemplated],  to  the  eldest  of  my 
said  children  who  shall  be  then  living,  in  the  following  order  of  succession  [he  then 
names  them],  to  be  had  and  held  by  each  succeeding  child,  and  the  heirs  of  his  or 
their  bodies,  subject  to  the  like  limitations  and  conditions  as  aforesaid." 

[550]  Upon  this  clause  the  Primary  Judge  in  the  Court  below  has  held,  that  "  on 
the  decease  of  any  of  the  respective  devisees  in  the  Will  mentioned,  without  issue, 

(a)  Wentworth  v.  Bath,  and  Towns  v.  Addison.  These  judgments  were  printed 
in  the  Appendix  to  this  appeal.  They  were  both  delivered  by  Sir  Alfred  Stephen, 
Chief  Justice. 
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the  hereditaments  devised  to  him  or  her  respectively,  vested  in  the  eldest  of  the 
children  of  the  Testator,  in  the  order  named  in  the  Will,  fur  life,  with  a  vested 
remainder  in  his  or  her  first  and  other  sons  and  daughters  in  tail,  in  the  order  of 
primogeniture,  males  to  be  preferred  to  females;  and  in  the  event  of  such  eldest 
of  the  children  of  the  Testator  being  then  deceased  leaving  issue,  then  immediately 
to  such  issue  in  remainder  as  last  aforesaid." 

But  little  argument  was  addressed  to  us  upon  this  point,  and  it  is  not,  indeed, 
susceptible  of  much  illustration. 

It  is  obvious  that  the  construction  adopted  by  the  Court  below  requires  either 
that  the  words  "  who  shall  be  then  living"  shall  be  struck  out  of  the  Will,  or  that 
the  words  "  or  who  shall  have  died  leaving  issue  then  living,"  or  some  equivalent 
words,  shall  be  introduced.  Now,  a  Court  is  not  justified  either  in  inserting  or 
striking  out  words,  or  in  any  manner  altering  the  language  of  a  clear  devise  upon 
mere  conjecture;  upon  the  mere  ground  that  the  devise  seems  capricious5  and  that 
a  gift  in  other  terms  would  be  more  in  conformity  with  other  dispositions  contained 
in  the  Will.  Their  Lordships  can  find  here  no  certain  indication  of  an  intention 
that  the  Testator  meant  anything  else  than  he  has  said.  The  words  relied  on  by 
the  Court  below,  namely,  the  limitation  "  to  the  heirs  of  the  body  subject  to  the 
like  limitations  and  conditions  as  aforesaid,"'  mean  only,  in  their  Lordships' 
opinion,  that  the  child  who  may  so  happen  to  take,  shall  hold  in  the  same  manner 
and  with  the  [551]  like  limitations  to  his  issue  as  are  already  declared  of  the  other 
estates.  They  must,  therefore,  advise  Her  Majesty  upon  this  point  to  reverse  the 
decision  in  the  Court  below,  and  to  make  a  declaration  according  to  the  opinion 
which  they  have  thus  expressed,  namely,  that  under  the  clause  in  question,  the 
estate  of  any  child  dying  without  issue,  vested  in  the  eldest  child  of  the  Testator 
who  was  then  living,  with  remainder  to>  the  issue  of  the  child  so  succeeding,  accord- 
ing to  the  limitations  contained  in  the  devise  to  ..  miam  Charles  Wentworth.  Each 
party  will  pay  his  own  costs  in  this  appeal. 

[Mews'  Dig.  tit.  WILL;  IX.  Construction;  a.  General  Principles;  h.  Devisees  and 
Legatees,  7.  b.  ii.  Gifts  of  Real  Estate.  S.C.  6  W.R.  397.  See  Fisher  v. 
Webster,  1S72,  L.R.  H  Eq.  288;  Sweeting  v.  Prideaux,  L876,  2  Ch.D.  4  Hi: 
Bowen  v.  Lewis,  1884,  9  A.C.  900;  Mettor  v.  Daintree,  1886,  33  Ch.D.  206.] 


ON   APPEAL  FROM  THE  COURT  OF  ERROR  AND  APPEAL  OF 
UPPER  CANADA. 

ALLAN   GILMOUR,— Appellant;  JOHN   SUPPLE,— Respondent  * 
[Feb.  26,  1858]. 

Bv  the  law  of  England,  under  a  contract  for  sale  of  specific  ascertained  goods, 
the  property  immediately  vests  in  the  buyer,  and  a  rigid  to  the  price  in  the 
seller,  unless  it  can  be  shown  that  such  was  not  the  intention  of  the  parties. 
If  the  seller  is  to  do  something  to  the  goods  sold,  the  property  will  not  be 
changed  until  he  has  done  it,  or  waived  his  riidit  to  do  it  [11  Moo.  P.C.  56f>. 
567]. 

There  is  no  distinct  ion  between  the  law  of  England  and  the  law  in  force  in  Upper 
Canada  in  this  respect. 

The  Respondent  entered  into  a  contract  in  writing,  for  the  sale  to  the  Appellant 
of  "  a  raft  of  timber  now  at  Carouge,  containing  white  and  red  pine,  the 
quantity  about  71,000  feet,  to  be  delivered  at  Indian  Cove  Booms.  Price  for 
the  whole  7|d.  per  foot.  Payment,  one-third  cash,  one-third  sixty  and  ninety 
days  after  date."  ■  Shortly  before  the  contract  was  signed,  the  raft  had  been 


*  Present:    The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward 
Ryan,  the  Right  Hon.  Sir  John  Dodson,  and  the  Right  Hon.  Sir  Cresswell  Cresswell. 
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measured  by  a  public  officer,  called  the  Supervisor  of  Cullers,  appointed 
under  the  Canadian  Act,  8th  and  9th  Vict,,  c.  49,  and  the  number  of  pieces 
of  timber  and  the  contents  of  each  piece  was  set  down  in  a  specification 
thereof,  which  made  a  total  of  71,445  feet,  and  this  specification  was  delivered 
by  the  Respondent,  before  the  execution  of  the  contract,  to  the  Appellant, 
and  sent  by  him  to  the  place  where  the  raft  was  to  be  delivered.  The  raft 
was  towed  to  the  Indian  Cove  Booms,  the  appointed  place  for  delivery,  where 
it  arrived  in  the  afternoon,  and  notice  of  its  arrival  given  to  the  servants  of 
the  Appellant,  who  assisted  in  fastening  the  raft  outside  the  Booms.  This 
was  done  at  the  instance  of  the  Appellant's  servant,  as,  from  the  state 
of  the  tide,  the  raft  could  not  be  placed  inside  the  Booms.  During 
the  night  a  storm  arose,  by  which  the  raft  was  carried  away,  broken 
to  pieces,  and  dispersed,  and  a  great  portion  of  it  lost.  The  Appellant  em- 
ployed his  servants  in  collecting  as  much  of  the  wood  as  was  saved,  and  that 
was  put  into  the  Appellant's  Booms. 
Held,  that  as  the  Respondent  had  ascertained  the  price  of  the  raft  by  the 
measurement  previously  made,  the  specification  of  which  was  in  the  Appel- 
lant's possession,  and  as  the  contract  did  not  show  that  any  future  measure- 
ment of  the  raft  was  necessary,  no  act  then  remained  to  be  done  by  the  Re- 
spondent or  by  the  Appellant,  and  that  the  raft,  upon  delivery  at  the  Indian 
Cove  Booms,  had  wholly  passed  to  the  Appellant,  and  the  loss  incurred  must 
be  borne  by  him. 

This  was  an  action  brought  by  the  Respondent  against  the  Appellant  in  the 
Court  of  Common  Pleas  [552]  at  Toronto,  in  Upper  Canada,  to  recover  the  sum  of 
£2307  Is.  7d.,  the  price  of  71,445  feet  of  timber,  at  7|d.  per  foot. 

The  declaration  contained  a  special  count  and  indebitatus  counts.  The  special 
count  alleged,  that  in  consideration  that  the  Respondent  would  sell  and  deliver 
to  the  Appellant  a  raft  of  timber,  then  at  Carouge,  at  7f d.  per  foot,  and  deliver  it  at 
Indian  Cove  Booms,  the  Appellant  promised  to  pay  for  the  raft  one-third  in  cash, 
one-third  in  sixty  days,  and  one-third  in  ninety  days,  after  delivery.  The  count 
then  alleged  a  delivery  of  the  raft  of  timber  to  the  Appellant  at  the  appointed  place, 
but  that  the  Appellant  had  not  paid  the  price.  The  indebitatus  counts  comprised  a 
[553]  claim  for  the  price  of  goods  sold  and  delivered.  The  Appellant  pleaded  the 
general  issue  to  the  whole  declaration  ;  and  a  plea  traversing  the  delivery  of  the 
raft,  as  alleged  in  the  first  count. 

The  action  was  tried  at  the  Ottawa  Spring  Assizes,  1855,  before  Mr.  Justice 
Richards. 

The  following  facts  appeared  in  the  evidence  upon  the  trial: — On  the  20th  of 
October,  1856,  the  Respondent  was  possessed  of  a  raft  of  timber  then  at  Carouge, 
a  place  on  the  River  St.  Lawrence,  about  eight  or  nine  miles  higher  up  the  river 
than  the  Indian  Cove.  The  Indian  Cove  was  a  cove  on  the  river  where  the  Appel- 
lant occupied  certain  wharfs,  and  certain  parts  of  the  river  adjoining,  enclosed 
by  Booms,  for  receiving  and  securing-  rafts  of  timber.  Shortly  before  that  day  the 
Respondent  had  caused  the  pieces  of  timber  forming  the  raft  to  be  measured  by  an 
officer  called  the  Supervisor  of  Cullers,  appointed  under  the  Canadian  Act,  8th  and 
9th  Vict.,  c.  49,  and  the  number  of  pieces  and  the  contents  of  each  piece  was  by  the 
Supervisor  set  down  in  specifications  thereof.  By  these  specifications,  it  appeared 
that  the  raft  contained  1977  pieces  of  white  pine  and  104  pieces  of  red  pine,  measur- 
ing 71,445  feet  of  timber.  On  the  28th  of  October,  1856,  the  Respondent  sold  the 
raft  to  the  Appellant  and  his  partners,  John  Gilmour  and  David  Gilmour,  trading 
under  the  firm  of  Allan  Gilmour  and  Co.,  and  the  following  memorandum  of  the 
bargain  was  signed  by  the  parties: — "Sold  Allan  Gilmour  and  Co.,  a  raft  of 
timber  now  at  Carouge,  containing  white  and  red  pine,  the  quantity  about  71,000 
feet,  to  be  delivered  at  Indian  Cove  Booms.  Price  for  the  whole,  7|d.  per  foot. 
Payments,  one-third  cash,  one-third  sixty  and  ninety  days  after  date.  Quebec,  28th 
of  Oc-[554]-tober,  1856.  John  Supple. — A.  G.  and  Co."  At  the  same  time,  the 
specifications  made  by  the  Supervisor  was  delivered  by  the  Respondent  to  the  Ap- 
pellant, On  the  24th  of  that  month  the  raft  was  taken  out  of  the  Booms,  at  Carouge, 
and  by  steamer  towed  down  the  river  to  the  Indian  Cove  Booms,  where  it  arrived 
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between  four  and  five  o'clock  of  the  same  day.  It  was  about  high  water  when  the 
raft  was  taken  out  of  the  Boons  at  Carouge,  being  the  usual  and  proper  time  for 
the  purpose.  On  the  arrival  of  the  steamer  with  the  raft  opposite  to  the  Appellant's 
Booms,  called  the  Indian  Cove  Booms,  the  steamer  was  about  to  put  the  raft  in  at 
the  upper  end  of  one  of  the  Appellant's  wharfs,  called  the  Long  Wharf ;  but  in  pur- 
suance of  the  direction  of  a  person  named-  Welch,  who  was  the  Appellant's  foreman 
at  the  Booms,  the  raft  was  placed  at  the  lower  end  of  the  wharf,  and  was  made  fast 
to  the  Booms  there  by  the  crew  of  the  steamer  and  a  man  in  the  employ  of  the  Re- 
spondent, named  McCrea,  who  had  accompanied  the  raft  to  the  Indian  Cove  Booms. 
McCrea  immediately  went  to  the  Appellant's  agent  there,  who  promised  to  order 
Welch,  the  foreman  at  the  Booms,  to  take  charge  of  the  raft.  After  some  delay. 
Welch,  accompanied  by  McCrea,  went  to  the  raft,  taking  with  him  four  men  and 
some  ropes  and  chains,  and  with  these  ropes  and  chains  he  fastened  the  raft  to  the 
Booms.  Welch  stated  that,  on  account  of  the  wet  and  the  state  of  the  tide,  he  could 
not  then  get  the  raft  into  the  Booms,  but  that  he  would  do  so  in  the  course  of  the 
night.  At  that  time  the  weather  was  fine,  and  no  danger  was  apprehended.  During 
the  night  a  storm  arose,  and  Welch  endeavoured  by  means  of  an  anchor  and  chain 
cable  to  secure  the  raft,  which  had  never  been  taken  within  [555]  the  Booms;  but 
notwithstanding  this,  and  great  exertions  made  by  Welch,  the  raft  was  carried  away 
by  the  storm,  and  the  chief  part  of  it  was  lost;  but  some  pieces  of  the  raft  were 
scattered  on  the  banks  of  the  river.  On  the  following  days  the  Appellant  sent  his 
men  to  collect  as  much  of  the  wood  as  was  saved,  and  this  was  put  into  the  Booms. 

Conflicting  evidence  wras  given  by  the  Appellant's  witnesses  and  by  the  Re- 
spondent's witnesses  in  reply,  as  to  what  constituted  a  receipt  of  a  raft  of  timber 
at  Booms,  and  as  to  whether  the  raft  in  question  arrived  in  reasonable  time  to  be 
received  by  the  buyer.  From  the  evidence  of  the  usage,  it  appeared  that  when  a 
raft  is  sold  to  be  delivered  at  Booms,  the  seller  delivers  the  raft  outside  the  Booms, 
and  the  buyer  is  at  the  expense  of  taking  the  raft  within  the  Booms ;  that  where  a 
specification  is  made  out  by  the  Supervisor,  showing  the  quantities  of  wood  the 
seller  sells  by  the  specification,  which  is  handed  to  the  buyer,  and  when  the  raft 
has  arrived  at  the  Booms,  the  buyer  usually  checks  the  number  of  pieces  by  the  speci- 
fication, which  the  witnesses  generally  described  as  "like  checking  an  invoice"  of 
goods.  That  checking  the  specification  was  sometimes  done  within  and  something 
without  the  Booms  ;  and  that  generally,  the  buyer  contented  himself  with  averaging 
the  measurement;  but  when  there  was  a  deficiency  in  the  number  of  pieces  or 
measurement,  a  deduction  was  made  from  the  price  accordingly. 

The  Judge,  in  his  charge  to  the  jury,  said,  that  the  question  in  the  end  must 
be  decided  as  a  fact  by  the  jury,  whether  there  was  a  delivery  to  the  Appellant  of 
the  raft  or  not;  that  if  they  were  satisfied  there  was  an  actual  taking  possession  by 
the  Appellant  or  his  [556]  servants,  then  that  the  Respondent  was  entitled  to  re- 
cover. That,  as  to  the  usage  of  the  trade,  it  did  not  appear  to  him  that  there  had 
been  any  very  clear  settled  usage  shown,  except  that  delivery  at  a  Boom,  meant 
delivery  outside  of  the  Boom.  The  fact  of  the  time  being  reasonable  for  the  de- 
livery, the  calmness  of  the  day  and  night  at  the  time  of  the  arrival  there,  any 
want  of  notice  to  the  Appellant's  servant  of  objection  to  receive  it  then,  and  the 
mode  of  securing,  were  all  facts  to  go  to  the  jury  to  be  considered  by  them  in 
coming  to  their  conclusion.  That  the  facts  stated  by  Appellant's  servants  as  to 
their  conduct,  what  they  did  and  said,  the  unreasonableness  of  the  hour,  the  state 
of  the  tide,  and  the  impossibility  of  ascertaining  the  quantity  of  the  timber,  were 
all  facts  to  be  considered  as  showing  that  Appellant's  servants  did  not  receive  the 
raft.  And,  he  told  the  jury,  that  if  there  was  an  actual  delivery  to  the  Appellant's 
servants,  and  taking  possession  by  them,  the  Respondent  was  entitled  to  a  verdict  : 
but  if  the  securing  the  raft  by  them  was  to  assist  in  preserving  the  property  merely 
as  the  property  of  the  Respondent,  not  considering  that  they  were  taking  possession 
of  it  for  their  master,  then  their  acts  in  that  respect  ought  not  to  be  considered  as 
evidence  of  acceptance.  If  the  fastening  of  the  raft  by  the  Appellant's  servants  was 
with  a  view  of  keeping  it  for  their  employers  to  secure  it,  to  take  into  the  Boom 
when  the  tide  rose,  then  that  was  evidence  of  its  being  received.  That  there  could 
be  no  fair  pretence  for  keeping  the  raft  outside  the  Booms  to  measure  it.  as  the  raft 
had  been  measured  at  Carouge,  and  that  the  specifications  which  were  prima  facie 
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evidence  of  its  contents  were  in  the  hands  of  the  [557]  Appellant  :  that  the  act  of 
the  Appellant's  servants  collecting  the  floating  timber  after  the  loss,  was  evidence 
to  be  taken  into  consideration,  whether  the  raft  had  been  delivered  and  accepted 
by  the  Appellant. 

The  whole  evidence  went  to  the  jury,  and  they  found  that  the  raft  had  been 
delivered  to  and  received  by  the  Appellant,  and  a  verdict  was  entered  for  the  Re- 
spondent, with  £2307  Is.  7d.  damages. 

In  the  following  term  a  rule  nisi  was  obtained  to  set  aside  the  verdict  and  enter 
a  nonsuit,  pursuant  to  leave  reserved  at  the  trial,  or  for  a  new  trial,  on  the  ground, 
that  the  verdict  was  against  law  and  evidence,  and  for  misdirection  of  the  Judge, 
the  reception  of  improper  evidence,  and  the  rejection  of  admissible  evidence;  and 
because  the  verdict  was  perverse  and  against  evidence.  In  Trinity  Term,  1855, 
the  Court  of  Common  Pleas,  after  argument,  gave  judgment,  discharging  the  rule. 

The  Appellant  appealed  from  that  judgment  to  the  Court  of  Error  and  Appeal 
at  Toronto  in  Upper  Canada. 

The  grounds  of  appeal  were  :  First,  that  there  could  be  no  delivery  or  acceptance 
of  the  property  sold,  sufficient  to  sustain  the  action,  whilst  anything  remained  to 
be  done  in  order  to  ascertain  the  quantity  or  price.  That  according  to  the 
terms  of  the  contract  and  the  evidence,  it  was  necessary  that  there  should  have 
been  a  counting  or  examination  of  the  contents  of  the  raft,  after  its  arrival  at  the 
Appellant's  Booms,  before  there  could  have  been  such  a  delivery  or  acceptance  as  the 
Respondent  required  to  prove;  and  that  such  counting  or  examination  never  having 
taken  place,  there  was  no  delivery  or  acceptance ;  and  the  Appellant  submitted,  that 
the  Respondent  failed  in  his  action.  Second,  that  the  misdirec-[558]-tion  com- 
plained of  was  on  the  following  points:  in  telling  the  jury  that  the  conduct  of  the 
Appellant's  partners  after  the  accident,  in  causing  part  of  the  wrecked  timber  to 
be  collected,  and  otherwise  dealing  with  the  property,  was  a  fact  which  was  open 
to  them  to  consider,  in  common  with  all  the  other  facts  of  the  case,  as  evidence  of 
an  admission  that  the  Appellant  and  his  partners  considered  themselves  responsible 
for  the  loss ;  the  Appellant  submitting  that  no  such  inference  could  be  legally  drawn 
from  such  a  fact.  The  Appellant  further  alleged,  that  the  Judge  misdirected  the 
jury  in  telling  them  that  the  Cullers'  specifications  were  prima  facie  evidence  of  the 
exact  contents  of  the  raft,  so  as  to  dispense  with  the  necessity  for  the  Appellant's 
having  any  opportunity  to  ascertain  such  contents.  The  AjDpellant  submitted  that 
the  specifications  were  in  themselves  no  evidence  against  him  and  in  no  way  binding 
upon  him.  Third,  that  the  reception  of  improper  evidence  objected  to  by  the  Ap- 
pellant, consisted  in  allowing  admissions  and  offers  of  compromise  stated  by  a 
witness  (Hamilton)  to  have  been  made  without  prejudice  and  with  a  view  to  an 
amicable  settlement  to  go  to  the  jury  as  evidence  against  the  Appellant.  The  ad- 
missible evidence  tendered  by  the  Appellant  and  rejected  at  the  trial,  was  the 
declaration  or  statement  made  by  the  deceased  watchman,  Kief,  to  White  in  the  ordi- 
nary course  of  his  duty,  as  to  the  statements  of  the  Respondent's  raftsman,  McCrea, 
at  the  time  of  the  accident.  That  McCrea's  statements  were  material  evidence, 
formed  part  of  the  res  gestae,  and  the  watchman's  report  to  his  superior  of  those 
statements,  was  admissible  evidence.  Fourth,  the  Appellant  submitted  that  the 
verdict  was  perverse  and  against  the  weight  of  evi-[559]-dence ;  that  the  Plaintiff's 
case  rested  wholly  on  the  evidence  of  the  witness,  McCrea,  who  alone  proved  any- 
thing sufficient  to  constitute  a  delivery  of  the  raft  ;  and  that  his  evidence  was  con- 
tradicted by  all  the  witnesses  of  the  Appellant,  five  or  six  in  number,  and  according 
to  their  evidence  there  was  no  delivery  direct  or  indirect. 

The  Respondent  contended,  in  his  answer  to  the  grounds  of  appeal,  that  the 
verdict  was  right,  and  the  judgment  of  the  Court  discharging  the  Appellant's  rule 
correct;  that  there  was  legal  proof  of  a  delivery  and  acceptance  by  the  Appellant, 
or  of  either  a  delivery  or  an  acceptance  sufficient  in  law  ;  that  the  contract  of  sale  was 
complete,  and  that  the  property  in  the  timber  had  passed  to  the  Appellant  before 
the  loss ;  that  nothing  remained  to  be  done  in  the  way  of  counting  or  ascertaining 
the  quantity  contained  in  the  raft  to  prevent  the  property  passing,  or  to  leave  the 
risk  in  the  Respondent ;  and  that  there  was  no  substantial  misdirection  at  the  trial, 
nor  rejection  of  legal  or  admission  of  illegal  evidence. 
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The  judgment  of  the  Court  of  Common  Pleas  was  affirmed  by  the  Court  of  Error 
and  appeal,  on  the  5th  of  March   L856,  and  the  appeal  dismissed  with  costs. 
Against  this  judgment,  the  Appellant  brought  the  present  appeal. 
The  Attorney-General  (Sir  Fite-Roy  Kelly),  Mr.  Wilde.  Q.C.,  and  Mr.  W.  Murray, 
for  the  Appellant. — The  Judge  at  the  trial  ought  to  have  explained  to  the  jury  the 
legal  rights  of  the  parties  under  the  eon-[560]-tract ;  that  the  fact  of  the  timber 
having  to  be  measured,  the  property  did  not  in  law  vest  in  the  Appellant,  in  order 
that  they  might  put  a  proper  construction  upon  the  acts  and  conduct  of  the  parties. 
We  submit  that  in  law  the  verdict    should  have  been  entered  for  the  Appellant.      The 
measurement  of  the  raft  at  the  place  of  delivery  was  an  act  to  be  done  by  the  seller 
before  the  price  could  be  ascertained,  and  was  a  condition  precedent  to  the  absolute 
vesting  of  the  property  in  the  Appellant.     Logan  v.  Le  Mesurier  (6  Moore's  B.C. 
Cases,  116)  is  identical  with  the  present  case.      There  a  written  contract  was  entered 
into  by  H.  L.  and  Co..  with  L.  and  Co.,  for  the  sale  of  a  quantity  of  timber,  stated 
to  consist  of    1391   pieces,  measuring  50,000  feet,  more  or  less,  to  be  deliverable 
at  a  certain  Boom  at  Quebec,  and  to  be  paid  for  by  promissory  notes,  at  a  rate  of 
9hd.   per  foot   measured  off;   if  the  quantity  turned  out   more  than    above  stated, 
the  surplus  was  to  be  paid  by  the  purchasers  at  Did.  per  foot,  on  delivery;  and,  if  it 
fell  short,  the  difference  was  to  be  refunded  by  the  sellers.     The  price  of  50.000  feet 
at  the  agreed  rate  was  paid  by  L.  and  Co.  according  to  the  terms  of  the  contract. 
The  timber  was  not  delivered  on  the  day  prescribed  in  the  contract  of  sale,  and  when 
it  arrived  at  Quebec,  and  before  it  was  measured  and  delivered,  the  raft  was  brokeu 
up  by  a  storm,  and  the  greater  part  of  the  timber  was  dispersed  and  lost  :   and  it 
was  held  by  this  Court  that  by  the  terms  of  the  contract,  until  the  measurement  and 
delivery  of  the  timber  was  made,  the  sale  was  not  complete,  and  that  the  risk  re- 
mained with  the  sellers.      That  case  falls  within  the  principle  laid  [561]  down  in 
Simmons  v.  Swift  (5  Bar.  and  Cr.  857).     There  the  owner  of  a  stack  of  bark  entered 
into  a  contract  to  sell  it  at  a  certain  price  per  ton.  and  the  purchaser  agreed  to 
take  and  pay  for  it  on  a  day  specified,  and  a  part  was  weighed  and  delivered  to 
him.     In  such  circumstances,  the  Court  of  King's  Bench  held  that  the  property  in 
the  residue  did  not  vest  in  the  purchaser   until   it  was  weighed. — [Sir   Cresswell 
Cresswell :    In  that  case  Littledale,  J.  (p.  861)  doubted  whether  the  property  did  not 
pass  by  the  contract,  and  that  doubt  lie  thought  was  riot  inconsistent  with  Hanson  v. 
Meyer  (6  East,   611).] — In   Hanson  v.   Meyer  it   was  part   of  the  contract  that   the 
starch  should  be  weighed  by  the  vendor  before  delivery,  and  it  was  determined  by 
the  Court  that  the  absolute  property  did  not  vest  in  the  purchaser  till  it  was  weighed. 
The  cases  of  Rugrg  v.   Minett  (if  East.    210),    Wallace  v.   Breed's  (1.°)   East.   522), 
Austin  v.  Graven  (1  Taunt.  611).  Acraman  v.  Morrice  (8  Com.  Ben.  Rep.  449),  Shepley 
v.  Davis  (5  Taunt.  617),  Busk  v.  Davis  (2  Mau.  and  Sel.  397),  and  Godts  v.  Rose  (17 
Com.  Ben.   Rep.   229),  show-  that  where  anything  remains  to  be  done  by  the  seller, 
until  he  has  done  it,  the  property  does  not  pass  to  the  purchaser.      No  opportunity 
was  given  the  Appellant  of  checking  the  specifications  or  measurement  of  the  timber 
which  the  contract  provided.      The  fact  of  a  public  officer  under  the  Canadian  Act, 
8th  and  9th  Vict.,  c.  49,  having  at  the  Respondent's  instance  measured  the  timber, 
cannot  affect  the  Appellant's  right  to  have  the  same  measured  by  himself.      He  wa  i 

not  bound  by  the  [562]  specifications  as  to  the  quantity.     There  was  i videnc  ■ 

that  the  performance  of  this  necessary  act  had  been  waived  by  the  Appellant,  or 
of  any  authority  from  the  buyer  to  his  servants  to  accept  the  raft  without  measure- 
ment. Again,  the  seller  had  a  lien  on  the  timber  until  the  cash  was  paid  and  the 
Bills  given,  and  it  nowhere  appears  in  the  evidence  that  he  authorized  his  servant 
to  or  intended  to  abandon  such  lien.  The  right  of  property  in  the  raft  at  the  time 
of  the  storm  was,  therefore,  still  in  the  Respondent,  and  the  loss  which  happened 
was  at  his  risk.  There  was  no  deliverv  to  the  Appellant.  Startup  v.  Macdonald  (6 
Man.  and  Gr.  593). 

Mr.  Hugh  Hill,  Q.C.,  and  Mr.  Unthank,  for  the  Respondent. — The  sale  of  rhe 
raft  was  complete;  the  quantity  of  the  timber  in  it  had  already  been  ascertained, 
and  nothing  remained  in  the  Respondent  but  to  deliver  the  raft  at  the  Indian  Cove 
Booms,  and  upon  delivery  the  property  immediately  vested  in  the  Appellant. 
Nothing  more  remained  to  be  done  by  the  seller  :  the  transaction  was  perfect  upon 
the   ascertainment  of  the  quantity  of  the  timber   and   delivery  to   the  Appellant 
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Tamley  v.  Turner  (2  Bingh.  N.C.  151),  Rhode  v.  TMvaites  (6  Bar.  and  Cr.  388), 
Swanwick  v.  Soihern  (9  Ad.  and  Ell.  895),  Alexander  v.  Gardner  (1  Bingh.  X.C.  671). 
The  case  of  Logan  v.  Le  Mesurier  (6  Moore's  P.C.  Cases,  116),  relied  upon  by  the 
Appellant,  differs  materially  from  the  present.  There  the  raft  of  timber  was  by 
the  contract  to  be  measured  off  on  its  arrival  at  the  Boom.  Here,  it  was  measured 
off  before  the  sale,  [563]  and  its  quantity  known.  Whether  there  was  a  delivery  or 
not,  was  a  question  for  the  jury,  and  the  Judge  who  tried  the  case  below  properly 
submitted  that  question  to  them,  and  they  found  that  there  had  been  a  delivery  to 
the  Appellant.  The  collection  of  the  pieces  of  timber  by  and  at  the  expense  of  the 
Appellant's  firm  was  an  important  fact  in  the  case,  as  it  tended  to  show  that  the 
Appellant  and  his  partners  regarded  the  raft  as  delivered  to  them,  and  as  having 
become  their  property. 

The  consideration  of  the  judgment  was  reserved,  and  now  delivered  by 

The  Right  Hon.  Sir  Cresswell  Cresswell  (20th  March  1858).— This  action  was 
originally  brought  in  the  Court  of  Common  Pleas  by  the  Respondent  against  the 
Appellant.  The  first  count  of  the  declaration  alleged  that  in  consideration  that  the 
Plaintiff  would  sell  and  deliver  to  the  Defendant  a  raft  of  timber,  then  lying  at 
Carouge,  containing  about  71,000  feet,  and  deliver  the  same  at  Indian  Cove  Booms, 
at  the  price  of  7|d.  per  foot,  amounting  to  £2307  Is.  7d.,  the  Defendant  undertook 
to  pay  for  the  same,  one-third  in  cash,  one-third  at  sixty  days,  and  one-third  at 
ninety  days  from  the  delivery.  Averment  of  delivery  at  Indian  Cove  Booms  and 
non-payment.  Count  for  goods  sold  and  delivered.  Plea,  non  assumpsit.  Secondly, 
to  the  first  count,  that  the  Plaintiff  did  not  deliver  the  raft. 

At  the  trial  the  Plaintiff  gave  in  evidence  that  he  was  possessed  of  a  raft  of 
timber  lying  at  Carouge,  and  that  on  the  20th  of  October  1853,  he  entered  into  a 
contract  in  writing  with  the  Defendant  in  these  words : — "  Sold  Allan  Gilmour  and 
Co.  a  raft  of  timber  [564]  now  at  Carouge,  containing  white  and  red  pine,  the 
quantity  about  71,000  feet,  to  be  delivered  at  Indian  Cove  Booms;  price  for  the 
whole,  7  Jd.  per  foot ;  payments,  one-third  cash,  sixty  and  ninety  days'  date. — John 
Supple.     A.  G.  and  Co.— Quebec,  20  Oct,  1853." 

The  contract  was  written  by  Defendant,  and  signed  by  him  "  A.  G.  and  Co.," 
and  by  Plaintiff,  "  John  Supple."  He  also  proved  that  before  the  contract  was  made, 
the  raft  had  been  measured  for  him  by  an  officer  appointed  under  a  Canadian  Act, 
by  whom  a  specification  was  made  out,  showing  the  contents  of  each  log,  and 
making  a  total  of  71,443  feet.  That  specification  was  given  by  the  Plaintiff  to  the 
Defendant  before  the  contract  was  made;  he,  therefore,  knew  what  quantity  of 
timber  the  seller  would  charge  him  with,  notwithstanding  the  form  of  the  written 
contract,  which  left  it  unascertained.  The  Defendant  retained  the  specification, 
and  sent  it  over  to  Indian  Cove,  where  he  had  Booms  and  an  establishment  for 
receiving  and  storing  timber. 

The  evidence  showed  it  to  be  usual  for  purchasers  of  rafts  sometimes  before, 
sometimes  after,  they  were  placed  within  the  Booms,  to  check  over  the  logs  received 
with  the  specification  previously  delivered,  to  see  that  they  corresponded  with  it;  but 
there  was  no  evidence  of  its  being  usual  to  measure  the  contents  of  each  log  to  ascer- 
tain the  number  of  feet  contained  in  it.  It  was  also  proved  that  delivery  at  a 
Boom,  meant  delivery  outside  the  Boom. 

The  raft  was  towed  down  the  river  from  Carouge,  or  Cap  Rouge,  to  Indian  Cove 
(about  eight  miles),  by  a  steamboat,  employed  by  the  Plaintiff  ;  one  of  his  men  went 
with  it,  and  when  at  Indian  Cove  gave  notice  to  [565]  the  Defendant's  servants 
there  that  it  had  arrived,  and  they  together  fastened  it  outside  the  Booms.  There 
was  conflicting  evidence  as  to  whether  possession  of  the  raft  was  given  up  by  the 
Plaintiff's  servant,  and  taken  by  the  Defendant's.  In  the  night  a  storm  arose, 
the  raft  was  broken  up  and  dispersed,  and  a  great  portion  of  it  lost. 

The  Judge  told  the  jury  that  if  there  was  an  actual  delivery  to  the  Defendant's 
servants,  and  taking  possession  by  them,  the  Plaintiff  was  entitled  to  recover,  but  that 
otherwise  they  should  find  for  the  Defendant.  The  jury  found  for  the  Plaintiff. 
The  Defendant  moved,  in  pursuance  of  leave  reserved,  for  a  nonsuit,  or  verdict  for 
Defendant,  on  the  ground  that  there  could  be  no  delivery  or  acceptance  of  the 
property  sold  sufficient  to  sustain  the  action,  while  anything  remained  to  lie  done 
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in  order  to  ascertain  the  quantity  or  price;  that,  according  to  the  terms  of  the 
contract,  and  the  evidence,  it  was  necessary  that  there  should  have  been  a  counting 
or  examination  of  the  contents  of  the  rait  after  its  arrival  at  the  Defendant's 
Booms,  before  there  could  have  been  such  a  delivery  or  acceptance  as  the  Plaintiff 
was  required  to  prove,  and  that  such  counting  or  examination  never  having  taken 
place,  there  was  no  delivery  or  acceptance.  It  was  also  contended  that  the  verdict 
was  against  evidence;  but  it  is  not  now  necessary  to  consider  that  question,  it  being 
admitted  that  if  the  property  was  changed,  the  veidict  must  stand.  A  rule  to  show 
cause  was  granted,  and,  after  argument,  discharged. 

The  Defendant  then  appealed  to  the  Court  of  Error  and  appeal,  but  the  judgment 
of  the  Court  of  Common  Fleas  was  affirmed,  and  the  appeal  dismissed.  [566]  From 
that  judgment  the  Defendant  appealed  to  Her  Majesty  in  Council,  and  here,  as  in  the 
Canadian  Courts,  it  was  contended  that,  by  virtue  of  this  contract,  and  the  acts 
done  in  pursuance  of  it,  the  property  in  the  raft  did  not  vest  in  the  Defendant, 
but  was  still  in  the  seller,  and  at  his  risk,  when  the  loss  happened. 

It  is  impossible  to  examine  the  decisions  on  this  subject  without  being  struck 
by  the  ingenuity  with  which  sellers  have  contended  that  the  property  in  goods 
contracted  for  had.  or  had  not,  become  vested  in  the  buyers,  according  as  it  suited 
their  interest;  and  buyers,  or  their  representatives,  have,  with  equal  ingenuity, 
endeavoured  to  show  that  they  had,  or  had  not,  acquired  the  property  in  that  for 
which  they  contracted;  and  Judges  have  not  unnaturally  appeared  anxious  to  rind 
reasons  for  giving  a  judgment  which  seemed  to  them  most  consistent  with  natural 
justice.  Under  such  circumstances,  it  cannot  occasion  much  surprise  if  some  of 
the  numerous  reported  decisions  have  been  made  to  depend  upon  very  nice  and  subtle 
distinctions,  and  if  some  of  them  should  not  appear  altogether  reconcileable  with 
each  other.  Nevertheless,  we  think  that  in  all  of  them  certain  rules  and  principles 
have  been  recognized,  by  the  application  of  which  to  this  case  we  may  be  enabled  to 
arrive  at  a  correct  judgment  upon  it. 

By  the  law  of  England,  by  a  contract  for  the  sale  of  specific  ascertained  goods, 
the  property  immediately  vests  in  the  buyer,  and  a  right  to  the  price  in  the  seller. 
unless  it  can  be  shown  that  such  was  not  the  intention  of  the  parties.  Various 
circumstances  have  been  treated  by  our  Courts  as  sufficiently  indi-[567]cating  such 
contrary  intention.  If  it  appears  that  the  seller  is  to  do  something  to  the  goods 
sold  on  his  own  behalf,  the  property  will  not  be  changed  until  he  has  done  it.  or 
waived  his  right  to  do  it. 

The  case  of  Hanson  v.  Meyer  (6  East.  614),  one  of  the  earliest  reported  on  this 
subject,  furnishes  an  instance  of  this  kind.  Meyer  had  a  quantity  of  starch,  weigh! 
unknown,  lying  in  the  warehouse  of  a  third  person.  A  broker  employed  by  a  person 
named  'Wallace  purchased  the  whole  of  the  starch  of  Meyer,  more  or  less,  whatever  it 
was.  at  £6  per  cwt.  :  it  was  in  papers;  the  weight  was  to  be  afterwards  ascertained. 
at  the  price  aforesaid.  The  mode  of  delivery,  in  such  cases,  was  stated  to  be  as 
follows:  "The  seller  '.rives  the  buyer  a  note  addressed  to  the  warehouse-keeper,  to 
weigh  and  deliver  the  goods  to  tin-  buyer.  Tin's  note  is  taken  to  the  warehouse- 
keeper,  and  is  his  authority  to  weigh  and  deliver  the  good-  to  the  vendee."  Such 
a  note  was  given;  and  on  two  several  days  the  warehouse'keeper,  in  pursuance  of  it, 
weighed  and  delivered  21  cwt.  1  qr.  G  lb.,  and  15  cwt.  1  qr.  i  lb.  Before  the  residue 
had  been  weighed  or  delivered,  Wallace  became  Bankrupt,  and  Meyer  then  took  it 
away  from  the  warehouse,  and  the  assignees  of  Wallace  sued  him  in  trover  for  it. 
The  Court  held  that  they  could  not  recover,  for  that  the  particular  terms  of  the 
contract  made  weighing  a  condition  precedent  to  the  absolute  vesting  of  the  property, 
and  that  the  seller  did  not.  by  weighing  and  delivering  part,  waive  the  preliminary 
act  of  weighing  in  respect  of  any  part  of  the  commodity  contracted  for.  The  only 
authority  given  to  the  warehouse-keeper  was  to  weigh  and  deliver,  and  unl 
weighed  he  [568]  had  no  authority  to  deliver.  But.  it  would  seem  that  if  the 
warehouse-keeper  had  been  authorized  to  deliver  without  weighing,  ami  possession 
had,  under  that  authority,  been  given  to  the  purchaser,  the  property  would  have 
vested  absolutely  in  him,  and  the  seller  would  have  waived  his  right  to  weigh  before 
delivery. 

Another  rule  may  be  extracted  from  the  case  of  Rttgg  v.  Minett  (11   East.  210), 
namely,  that  where  the  seller  is  to  do  some  act  for  the  benefit  of  the  buyer,  to  place 
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the  goods  sold  in  a  state  to  be  delivered,  until  he  has  done  it  the  property  does  not 
pass.  In  this  case  it  -was  for  the  interest  of  the  seller  to  contend  that  it  did  pass. 
The  circumstances  were  as  follow:  A  quantity  of  turpentine,  in  casks,  was  sold  by 
auction,  for  the  Defendant,  in  whose  warehouse  it  was  lying.  The  casks  were  marked 
as  of  a  certain  weight,  and  it  was  agreed  that  they  should  be  taken  at  that  weight; 
but  it  was  further  agreed  that  they  should  be  filled  up  by  the  seller.  The  Plaintiff 
bought  thirty  casks,  and  paid  money  on  account.  Twenty  casks  were  afterwards 
filled  up  by  the  warehouseman  of  the  Defendant ;  but  before  the  other  ten  could  be 
filled  the  whole  were  consumed  by  fire.  It  was  held  that  the  property  in  the  twenty 
passed,  but  not  in  the  ten  ;  and  that  the  loss  must  be  borne  by  the  parties  respectively 
in  those  proportions. 

So,  also,  if  an  act  remains  to  be  done  by  or  on  behalf  of  both  parties  before  the 
goods  are  delivered,  the  property  is  not  changed  ;  of  which  Wallace  v.  Breeds  (13 
East.  522)  furnishes  an  instance;  where  Lord  Ellenborough  observed,  that  the 
Courts  had  frequently  laid  hold  of  such  circumstances  as  existed  in  that  case  [569] 
to  retain  the  property  in  favour  of  an  unpaid  seller ;  and  that  rule  was  acted  upon 
by  the  Court  of  King's  Bench  in  Simmon*  v.  Swift  (5  Barn,  and  Cr.  857),  which  was 
an  action  for  the  price  of  a  stack  of  bark,  sold  at  £9  5s.  per  ton  of  21  cwt.  It 
appeared  that  after  the  sale,  it  was  agreed  between  the  parties  that  the  bark  should 
be  weighed  by  two  persons,  one  of  whom  was  named  by  the  seller,  the  other  by  the 
buyer.  Part  was  weighed  and  delivered  ;  the  rest  was  much  damaged  by  a  flood 
before  it  was  weighed,  whereupon  the  buyer  refused  to  take  it.  The  Court  held  that 
as  the  bark  was  to  be  weighed  before  delivery  to  ascertain  the  price,  and  that  act 
had  not  been  done,  the  property  remained  in  the  seller,  and  that  he  must  bear  the 
loss.  There,  by  express  agreement  between  them,  both  parties  were,  by  their  agents, 
to  take  part  in  the  act  of  weighing.  But  the  case  of  Logan  v.  Le  Mesurier  (6  Moore, 
P.C.  Cases,  116)  was  principally  relied  on  by  the  Counsel  for  the  Appellant.  The 
contract  was  in  these  terms: — "Hart,  Logan  and  Co.  of  Montreal  sell,  and  Le 
Mesurier,  Routh  and  Co.  of  the  same  place  buy,  a  quantity  of  red  pine  timber,  the 
property  of  Thomas  Durell,  L.  C,  but  under  the  control  of  the  sellers,  now  lying 
above  the  Rapids,  near  the  Chaudiere  Falls,  Ottawa  river,  and  stated  by  Thomas 
Durell  to  consist  of  1391  pieces  measuring  50,000  feet,  more  or  less,  deliverable  at 
Quebec,  on  or  before  the  15th  of  June  next,  and  payable  by  the  purchasers'  pro- 
missory notes  at  90  days'  date  from  this  date,  at  the  rate  of  9|d.  per  foot,  measured 
off.  Should  the  quantity  turn  out  more  than  above  stated,  the  surplus  to  be  paid 
for  by  the  purchasers  at  9^d.  per  foot  on  delivery ;  and  [570]  should  it  fall  short,  the 
difference  to  be  refunded  by  the  sellers. — Signed,  etc.  To  be  delivered  at  M.  B. 
Farlin's  Booms  at  Sillery  Cove,  Quebec."  The  raft  was  sent. to  Quebec,  and  broken 
up  by  a  storm  before  possession  was  given  to  or  taken  by  Defendant.  On  the  one 
hand,  it  was  contended  that  the  property  passed  by  the  contract ;  on  the  other,  that  it 
was  not  to  become  vested  in  the  Defendant  until  the  timber  was  measured  off  at 
Quebec.  Lord  Brougham,  in  expressing  the  opinion  of  the  Judicial  Committee, 
gives  the  result  of  his  observations  on  the  contract  in  these  words  (6  Moore's  P.C. 
Cases,  p.  133): — "  Taking  the  whole  of  these  terms  together,  it  appears  to  us  that 
until  the  measurement  and  delivery  was  made  the  sale  was  not  complete,  there  being 
nothing  in  the  terms  to  show  an  intention  that  the  property  should  pass  before  the 
measurement ;  but,  on  the  contrary,  the  intention  rather  appearing  to  be  that  the 
transfer  should  be  postponed  until  the  measurement  at  the  delivery."  And  again, 
in  page  134,  he  says: — "  Taking  the  whole  of  the  terms  together,  it  appears  to  us 
that  the  first  part  of  the  contract,  selling  an  ascertained  chattel  for  an  ascertainable 
sum  (and  which,  if  it  stood  alone,  would  pass  the  property),  actually  paid  upon  an 
hypothesis  or  estimate,  is  controlled  by  the  subsequent  part  of  the  contract  providing 
for  the  possession,  carriage,  measurement,  and  delivery,  all  by  the  seller ;"  and 
further  on,  he  says,  "  the  measurement  was  to  be  made  after  the  delivery  at  Quebec," 
and  upon  that  clause  in  the  contract  the  decision  evidently  turned. 

That  case  differs  very  materially  from  the  present.  In  this  case  the  terms  of  the 
written  contract  do  not  show  that  any  future  measurement  of  the  raft  was  [571] 
contemplated.  The  seller  had  had  the  raft  measured  by  a  person  whose  position 
would  be  a  voucher  for  his  accuracy.  The  specification  showing  the  exact  measure- 
ment of  each  log  was  handed  by  him  to  the  purchaser,  and  was  in  his  hands  at  the 
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time  when  the  contract  was  entered  into:  he  retained  it,  and  sent  it  over  to  his 
servants  at  the  place  where  the  raft  was  to  be  delivered,  in  order  that  they  might 
check  the  raft  delivered  by  it.  There  is  nothing  in  these  circumstances  from  which 
it  can  be  inferred  that  the  seller  was  to  make  any  further  measurement  of  the  raft  in 
order  to  ascertain  the  price,  which  would  be  computed  from  the  measurement  already 
made.  The  buyer  might,  for  his  own  satisfaction,  as  was  said  in  Swan/wick  v.  Sothern 
(9  Ad.  and  Ell.  895),  measure  it  when  delivered,  but  the  seller  had  no  such  privilege 
or  duty;  and  after  his  servant  had  given  up  possession,  and  the  servants  of  the  De- 
fendants had  taken  it,  he  could  neither  have  claimed  to  resume  possession  of  the 
raft  as  being  his  property,  nor  on  the  ground  that  he  had  a  lien  upon  it  for  the  price. 
Moreover,  in  this  case  the  evidence  showed  that,  according  to  the  usage  of  the  trade, 
neither  party  would  have  measured  the  timber  at  the  place  of  delivery,  so  as  to 
ascertain  the  amount  to  be  paid  for  it.  If  the  buyer  had  compared  the  logs  de- 
livered with  the  specification,  still  that  document  would  have  been  referred  to  for  the 
purpose  of  ascertaining  their  contents.  There  was.  therefore,  nothing  more  to  be 
done  by  the  seller  on  his  own  behalf  :  lie  had  ascertained  the  whole  price  of  the  raft 
by  the  measurement  previously  made:  nor  was  there  anything  to  be  done  by  him 
for  the  buyer:  the  seller  had,  according  to  his  contract,  conveyed  the  raft  to  [572] 
Indian  Cove,  and,  according  to  the  finding  of  the  jury,  had  delivered  it  there.  Nor 
was  there  anything  further  to  be  done  in  which  they  l>oth  were  to  concur,  as  in 
Simmons  v.  Swift  [5  B.  and  C.  857] ;  the  case,  therefore,  depends  upon  the  effect  of  a 
contract  for  the  sale  of  certain  ascertained  goods,  without  anvthin_r  to  limit  or 
control  its  legal  operation.  By  such  a  contract  the  property  was  changed,  and  the 
loss  must  fall  on  the  buyer. 

Their  Lordships  must,  therefore,  humbly  advise  Her  Majesty  to  affirm  the  judg- 
ment appealed  from,  and  to  dismiss  this  appeal,  with  costs. 

[Mews'  Dig.  tit.  SALE  OF  GOODS  :  C.  When  Property  passes  ;  2.  Appropriation  of 
specific  goods:  7.  Ascertaining  quantity  or  qvudity.  S.C.  6  W.R.  445.  See 
Anderson  v.  Morice,  1875-76.  L.R.  10  C.P.  618  ;  1  A.C.  749.] 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH  WALES. 

ROBERT  CRUDEN  GORDON,— Appellant;  CHARLES  SCOTT,  HUGH  DIXSON, 
and  THOMAS  LOXTON  — Respondents  *  [Feb.  15,  16,  17,  and  25,  1858]. 

G.  bought  a  share  in  a  co-partnership  business  established  by  S.,  D.,  and  L.,  in 
Sydney,  New  South  Wales.  No  regular  deed  of  co-partnership  was  executed, 
but  by  an  agreement  between  them  it  was  stipulated  that  some  interest  (the 
nature  and  extent  of  which  was  not  defined)  in  a  piece  of  land,  wharf,  and 
premises,  upon  which  the  partnership  business  was  carried  on,  should  form 
part  of  the  partnership  property.  This  property  was  then  held  by  S.,  D.,  and 
L.,  under  a  lease,  and  was  also  subject  to  a  mortgage.  During  the  negotiation 
for  the  partnership,  S.,  D.,  and  L.  paid  off  the  mortgage,  and  acquired  by 
purchase  the  fee  of  the  property,  and  upon  failure  of  the  partnership  concern 
sold  the  same,  receiving  the  consideration  money,  which  they  refused  to 
account  for  to  G.,  or  to  treat  as  partnership  assets,  on  the  ground,  that  the 
property  had  been  acquired  by  them  on  their  separate  account,  and  not  pur- 
chased with  the  partnership  assets.  Held  (reversing  the  decree  of  the  Supreme 
Court  at  New  South  Wales), 

First.  That  S.,  D.,  and  L.  having  purchased  the  fee  in  the  property  during  the 
negotiation  for  the  partnership,  and  the  consideration  money  paid  by  G. 
for  his  share  in  such  partnership  being  based  upon  the  fact  of  the  property 
being  freehold,  the  purchase  must  be  treated  as  being  for  the  benefit  of  the 
partnership  concern  ;  and  that  G.  was  entitled  to  participate  and  share  with 
S.,  D.,  and  L.  in  the  freehold  interest  so  acquired,  G.  contributing  in  the  sum 
paid  by  S.,  D.,  and  L.,  for  the  purchase  thereof,  to  the  extent  of  his  share  in  the 
partnership. 

Second.  That  S.,  D.,  and  L.  were  chargeable  with  interest  from  the  date  of  the 
receipt  by  them  of  the  purchase-money,  at  the  rate  of  8  per  cent.,  the  rate  of 
interest  allowed  in  the  Colony  in  the  absence  of  any  special  contract. 

The  question  involved  in  this  appeal  was,  whether  certain  freehold  premises 
situate  in  Barker  Street,  Sydney,  in  the  Colony  of  New  South  Wales,  formed  part  of 
the  property  of  a  co-partnership  subsisting  between  the  Respondents  and  the  Appel- 
lant. The  Appellant  contended  that  such  property  formed  part  of  the  assets  of  the 
co-partnership,  which  the  Respondents  denied,  insisting  that  they  alone  were  in- 

*  Present :  The  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  T. 
Pemberton  Leigh,  the  Right  Hon.  The  Lord  Justice  Turner,  and  the  Right  Hon.  Sir 
John  Dodson. 
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terested  [2]  therein,  as  it  was  purchased  by  them  on  their  separate  account,  and  not 
in  their  character  as  partners  or  with  the  partnership  funds. 

The  facts  of  the  case  were  these:  — 

The  Appellant  and  the  Respondents  carried  on  the  business  of  Sugar  Refiners 
in  partnership  together,  under  the  firm  of  "  The  Sydney  Sugar  Company,"  in  and 
upon  certain  premises  situate  in  Barker  Street,  Sydney,  under  the  name  of  "  The 
Sydney  Sugar  Works."  Prior  to  the  Appellant  entering  into  the  partnership,  the 
Respondents  carried  on  business  in  partnership  with  one  Hunt,  under  the  style  of 
"  Dixson,  Scott,  and  Co."  The  premises  in  question  were  then  held  by  them  under 
a  lease,  for  a  term  of  five  years,  being  also  subject  to  a  mortgage.  In  April,  1853, 
the  Respondent,  Scott,  on  account  of  the  partnership  concern,  entered  into  an 
agreement  with  Deloitte,  the  owner  of  the  reversion  in  fee  of  the  premises,  for  the 
purchase  of  the  equity  of  the  redemption,  for  the  sum  of  £100,  subject  to  a  subsisting 
mortgage  to  the  Australian  Trust  Company,  which  amounted  on  the  24th  of  June, 
1853,  to  the  sum  of  ,£.3077  16s.  4d.,  and  that  mortgage  [3]  was  paid  off  on  that  date 
by  him.  In  the  month  of  June,  1853,  the  Appellant  beeame  a  partner  with  the 
Respondents,  and  purchased  from  them  a  share  of  the  partnership  property,  business. 
and  works,  for  the  sum  of  £1000,  and  the  business  thereof  was  thenceforth  carried 
on  under  the  style  of  "  The  Sydney  Sugar  Company."  the  Appellant  being  appointed 
manager  of  the  business  and  works  at  a  salary.  No  deed  of  co-partnership  was 
executed  between  them,  there  being  only  an  agreement.  The  Appellant  and  the 
Respondents  afterwards,  in  August,  1853,  purchased  Hunt's  share  in  the  business, 
who  retired  from  the  firm,  by  which  arrangement  the  Appellant  and  the  Respondents 
became  owners  in  equal  proportions  of  the  property  of  the  partnership.  In  the 
month  of  April,  1854,  the  business  proving  unsuccessful,  it  was  discontinued,  when 
the  Respondents,  without  the  concurrence  of  the  Appellant,  sold  the  premises  in 
question,  and  received  the  proceeds  of  the  sale,  insisting,  that  the  Appellant  had  no 
title  or  interest  in  the  freehold  premises,  which  they  alleged  were  purchased  by 
them  with  their  separate  funds  on  their  own  account,  and  that  they  were  alone 
interested  therein,  and  they  refused  to  account  to  the  Appellant  for  any  part  of  the 
proceeds  of  the  sale. 

Inder  these  circumstances,  the  Appellant  instituted  a  suit  in  the  Supreme  Court 
of  New  South  Wales,  against  the  Respondents,  for  a  dissolution  of  the  partnership, 
and  to  have  an  account  taken  of  the  dealings  and  transactions  thereof,  and  of  what 
might  be  due  to  him  for  salary  as  manager,  and  for  a  declaration  that  he  was,  as  a 
partner,  entitled  to  an  equal  share  in  the  freehold  property,  as  it  had  been  purchased 
for  and  belonged  to  the  co-partnership. 

[4]  The  Bill  stated,  amongst  other  things,  that  in  the  year  1851.  one  Alexander 
Donaldson,  of  Sydney,  in  the  Colony  of  New  South  Wales,  obtained  a  lease  from 
The  Australian  Trust  Company,  the  then  mortgagees  in  possession,  of  a  certain 
wharf  and  premises  situated  in  Barker  Street,  in  Sydney  (being  the  freehold  heredita- 
ments before  mentioned),  for  the  purpose  of  carrying  on  the  business  of  refining 
sugar;  and,  with  that  intention  erected  and  put  up  upon  the  premises  a  sugar- 
house,  together  with  certain  machinery  and  other  utensils  necessary  for  carrying  on 
the  business,  and  called  in  the  trade  a  plant,  and  for  some  time  carried  on  the 
business,  using  the  sugar-house  and  plant,  and  also  another  building  which  was  no 
the  land  for  that  purpose,  and  resided  in  a  certain  dwelling-house,  also  situated 
upon  the  premises  so  leased  as  aforesaid.  That  Donaldson,  in  the  year  1851,  or 
1852,  having  become  indebted  to  the  Respondent,  Scott,  gave  him  a  lien  upon  his. 
Donaldson's,  interest  in  the  premises  for  the  amount  in  which  he  was  so  indebted. 
That,  in  the  month  of  September,  1852,  the  Respondents,  Scott  and  Dixson,  together 
with  one  Moutry,  having  determined  to  commence  the  business  of  sugar  refining, 
purchased  of  Donaldson  all  his  interest  in  the  lease,  including  the  plant  which  he, 
Donaldson,  had  erected  and  put  up  upon  the  premises,  for  the  sum  of  £1000,  which 
sum  was  paid,  or  agreed  to  be  paid,  in  equal  proportions  between  the  Respondent-. 
Scott  and  Dixson.  and  Moutry  :  Scott  receiving  from  Donaldson  the  amount  of  the 
debt  so  due  to  him  as  aforesaid  :  and  thereupon  Scott,  Dixson,  and  Moutry,  took 
possession  of  the  whole  of  the  property  so  leased,  including  the  wharf,  sugar-houa 
plant,  and  dwelling-house,  and  proceeded  with  [5]  the  completion  of  the  works.  That 
shortly  after  this  purchase.  Moutry  retired  from  the  business,  and  the  Respondent. 
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Loxton,  was  received  as  a  partner  in  his  place,  Moutry  receiving  the  same  amount 
he  had  paid  to  the  partnership  concern.  That  the  Respondents,  in  the  early  part  of 
the  year  1853,  acting  as  such  partners,  purchased  the  equity  of  redemption  of  the 
mortgaged  premises  from  Deloitte,  the  owner  of  the  equity  of  redemption,  and 
commenced  business  in  the  concern,  using  the  sugar-house  built  by  Donaldson,  and 
the  buildings  before  particularly  mentioned,  for  the  works  more  im- 
mediately connected  with  the  sugar-refining  process,  the  dwelling-house 
being  occupied  partly  by  the  sugar  boiler  to  the  Company,  partly  as  an  office 
for  the  Company,  and  partly  for  other  purposes  connected  with  the  concern  ;  that 
the  wharf  was  let  to  one  Miller  by  the  Respondents,  they  reserving  the  right  of  land- 
ing thereon  all  coals  and  other  articles  used  in  the  sugar-refining  business.  That 
the  Respondents  continued  operations  for  some  time,  the  Respondent,  Loxton,  acting 
as  manager,  for  which  he  had  an  allowance  of  £500  a  year.  That  in  the  month  of 
March  or  April,  1853,  one  Hunt,  of  Sydney,  having  agreed  to  enter  the  partnership, 
paid  the  sum  of  £750,  for  one-fourth  share  of  the  property  and  business  of  the  Com- 
pany, which  was  afterwards  called  "  The  Sydney  Sugar  Company,"  and  he  became  a 
partner  therein,  and  the  sum  of  £750  was  divided  between  the  Respondents ;  the 
arrangement  being,  that  Hunt  should  become  a  shareholder  upon  equal  terms  with 
themselves,  upon  payment  of  the  sum  of  £750,  to  the  Respondents:  and  there  being 
some  delay  on  the  part  of  Hunt  in  paying  his  share,  the  Respondent,  Loxton,  wrote 
the  two  fol-[6]-lowing  letters  to  Hunt,  namely: — ''Barker  Street  Sugar  Works, 
Sydney,  28th  of  April,  1853.  Dear  Sir, — After  the  conversation  of  this  morning, 
it  is  necessary  for  you  to  complete  the  purchase  of  the  share,  and  be  in  the  same 
position  as  the  other  shareholders,  that  those  interested  may  be  able  to  consult 
together  as  partners  having  an  equal  interest  in  the  questions  that  may  arise,  affect- 
ing the  interests  of  the  Company.  The  deed  of  partnership  being  nearly  ready  for 
consideration,  and  as  opportunities  are  offering  of  selling  part  of  the  stock  as  soon  as 
the  deed  is  completed,  your  immediate  reply  is  requested." — "  Sydney,  23rd  of  May, 
1853.  Dear  Sir, — I  am  directed  by  Messrs.  Dixson  and  Scott,  to  inform  you  that 
as  they  have  done  all  in  their  power  to  meet  your  wishes,  and  as  you  have  not  paid 
for  your  share,  they  have  resolved  that  if  the  amount  be  not  paid  before  five  o'clock 
this  afternoon,  they  will  accept  the  offer  of  another  party."  That  in  reply  to  the  last 
letter,  Hunt  forwarded  to  the  Respondents,  Dixson  and  Scott,  a  cheque  for  £750,  and 
shortly  afterwards  the  Respondent,  Loxton,  wrote  a  letter  to  Hunt,  with  a 
memorandum  of  accounts  enclosed,  of  which  the  following  are  copies: — "Sydney, 
25th  of  March,  1853.  Balmain.  Dear  Sir, — I  am  directed  by  Messrs.  Dixson  and 
Scott,  to  acknowledge  the  receipt  of  (by  the  hands  of  Mr.  Ronald)  your  cheque  on  the 
Bank  of  New  South  Wales  for  £750;  on  the  other  side  you  have  a  memorandum 
with  interest  calculated  to  23rd  instant,  showing  a  balance  of  £15  5s.  lid.  still 
due,  which  please  to  send  me  through  Mr.  Ronald. 

"  Memorandum  for  Mr.  Hunt. 
1853. 
April  15.     To  one-fourth  share  of  sugar  [7]  works,  Barker  Street,  as 
they  stand  at  this  date,  exclusive  of  purchase  money,  of 
land,  and  premises  .  .......     £757     6   11 

May  23.     To  interest  to  date,  38  days  at  £10  per  cent.  .  .  .  7   19     0 


765     5   11 
May   23.     By  cash  to   account   ........       750     0     0 


£15     5   11 
Sydney,  25th  of  May,  1853,  for  Hugh  Dixson  and  Chas.  Scott,  T.  L." 

That,  in  the  latter  end  of  May,  1853,  the  Appellant  having  heard  that  the  Company 
required  a  manager,  called  at  the  office  of  the  Respondent,  Scott,  who  stated  that  the 
Appellant  should  be  manager  of  the  Company  on  condition  of  his  purchasing  a 
share  in  the  concern,  and  the  Appellant  was  to  receive  a  salary  of  £500  a  year  as 
such  manager,  at  the  same  time  telling  the  Appellant  that  the  machinery  and  utensils 
were  complete  and  in  good  order,  and  that  it  only  required  a  man  to  act  as  boiler 
to  make  the  business  profitable ;  and,  at  the  same  time,  the  Respondent,  Scott,  repre- 
sented to  the  Appellant  that  the  object  of  the  then  four  proprietors  (the  Respondents, 
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Scott,  Dixson,  Loxton,  and  Hunt)  was  to  form  a  Company  with  a  capital  of  £8000, 
to  be  arranged  thus: — four  new  proprietors  of  shares  of  £1000  each  to  be  se1 
against  the  interest  of  the  then  four  existing  proprietors,  which  joint  interest  was 
estimated  as  being  worth  £4000;  and  that  the  four  new  shares  of  £1000  each  were 
intended  to  form  a  cash  fund  to  constitute  the  working  capital  of  the  Company  : 
but  this  arrange-[8]-ment  was  carried  out  in  another  way  by  the  cash  credit  at  the 
Bank  of  Australasia,  as  after  mentioned.  That,  in  pursuance  of  such  proposal,  the 
Appellant  wrote  the  following  letter  to  the  Company: — "  Sydney.  28th  of  May,  1853. 
Gentlemen, — From  a  conversation  with  Mr.  Charles  Scott,  I  am  led  to  believe  you  are 
willing  to  give  me  the  management  of  your  sugar  refinery  in  Sydney,  on  my  finding  a 
proper  and  efficient  person  to  work  the  same,  and  on  my  becoming  a  partner  by  the 
purchase  of  one  share,  for  the  sum  of  £750.  I  am  willing  to  fulfil  the  above  condition, 
provided  that  the  gentleman  (now  in  Melbourne)  whom  I  named  to  Mr.  Scott,  and 
whose  experience  and  ability  I  am  desirous  of  securing  as  a  practical  sugar  boiler  and 
distiller,  consents  to  join  me  in  the  working  of  the  establishment.  It  is  understood 
that  the  sum  of  £500  per  annum  be  paid  to  me  for  the  first  year  as  manager,  and 
for  the  providing  of  the  person  whom  I  wish  to  secure  as  the  sugar  boiler,  the  said 
sum  to  be  paid  in  monthly  payments  of  £41  13s.  4d.  Also,  that  the  said  salary  be 
doubled  at  the  expiration  of  the  first  year,  in  the  event  of  the  operations  of  the 
Company  being  successful."  That  the  sum  of  "  £750,"  mentioned  in  the  last- 
mentioned  letter,  was  altered  to  "  £1000  "  at  a  meeting  of  the  Company,  at  which 
the  Appellant's  letter  was  entertained,  and  the  words  "  to  the  extent  of  £200  per 
week  net  profit  "  were  added  at  the  end  of  it,  without  the  consent  or  knowledge  of 
the  Appellant.  That  a  meeting  of  the  Proprietors  of  the  Sugar  Company,  at  which 
the  Respondents,  Scott,  Loxton,  and  Hunt,  were  present,  was  held  on  the  1st  of  June. 
1853,  when  it  was  resolved  and  agreed,  amongst  other  things,  "  That  the  capital  of 
the  Company  should  be  [9]  doubled  by  creating  and  selling  four  additional  shares 
of  £1000  each,  and  that  the  additional  £4000,  thus  obtained,  should  be  appropriated 
as  a  working  capital  for  the  Company,  and  that  the  Appellant's  offer  of  the  28th  of 
May,  1853,  should  be  accepted."  That  after  that  meeting  the  Appellant  received  his 
letter  back  from  the  Respondent,  Scott,  with  the  following  communication  on  the  third 
page  thereof  (the  "  £750  "  being  altered  to  "  £1000,"  as  thereinbefore  mentioned) : 
— "  Dear  Sir, — I  agree  with  what  you  have  written  on  the  other  side,  and  have  s< 
the  rest  of  my  partners,  who  are  willing  to  carry  out  the  arrangement  ;  and  I  have 
only  to  remark  that  your  share  will  not  be  transferable  without  the  sanction  of  the 
Company.  For  Dixson,  Scott,  and  Co.  Chas.  Scott."  That  the  Appellant  always 
considered  that  his  letter  was  accepted  in  the  terms  in  which  he  wrote  it,  excepting 
the  alteration  of  £750  to  £1000,  to  which  alteration  he  afterwards  acceded;  and,  on 
or  about  the  7th  of  June,  1853,  when  he  entered  into  the  business  as  manager,  he 
entered  a  copy  of  the  letter  in  the  minute  book  in  the  terms  upon  which  it  was 
originally  written,  except  that  the  £1000  was  written  instead  of  £750,  as  if  the 
£1000  had  been  originally  mentioned;  and,  on  the  followim.--  day  paid  to  Messrs. 
Scott,  Dixson,  and  Co..  as  such  proprietors  of  the  Company,  the  sum  of  £1000,  for 
his  share  in  the  business  and  partnership  property,  and  became  thereby  a  partner 
in  the  property  and  business  of  the  Company.  That,  on  the  Appellant  joining  the 
concern,  he  also  made  an  entry  in  the  journal  of  the  Company,  at  the  suggestion  of 
the  Respondent,  Loxton,  who,  with  Hunt,  acted  as  auditors  to  the  Company,  and  by 
whom,  as  such  auditors,  the  books  and  accounts  of  the  Company  were  examined  and 
audited,  which  entry  [10]  was  so  copied  from  a  rough  sketch  written  by  the  Re- 
spondent, Loxton  (which  has  since  been  lost),  and  the  following  was  a  copy  of  such 
entry:  — 

Stock  of  Sydney  Sugar  works. 
Dr.  to  sundries. 
To  Charles  Scott 

For  one-eighth  share  of  Sydney  Sugar  works  ....    £1000     0     0 

Hugh  Dixson 

For  one-eighth  share  do.  do.  ...        1000     0     0 

Thomas  Loxton 

For  one-eighth  share  do.  do.  .  •        1000     0     0 
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Edward  Hunt 

For  one-eighth  share  of  Sydney  Sugar  Works  .  .  .         .     .£1000     0     0 

Reserved  shares 

For  four  one-eighth  shares  held  for  sale  .....       4000     0     0 


8000     0     0 


Dr.  to  R.  C.  Gordon. 
Reserved  shares 

For  one-eighth  share  of  Sydney  Sugar  works  .         .         .         .     .  1000     0     0 

Dr.  to  Reserved  shares. 
Cash 

For  cash  received  from  R.  C.  Gordon  for  his  one-eighth  share  in 

the  Sydney  Sugar  works 1000     0     0 

And  those  respective  sums  of  £1000  appeared  in  the  ledger  book  of  the  Company 
to  the  credit  of  each  of  the  above-named  shareholders.  That  it  was  agreed  by  the 
Company  that  three  other  shares  of  £1000  each  in  the  Company,  other  than  those 
already  existing,  should  be  disposed  of  at  some  future  time ;  but,  at  a  meeting  of  the 
proprietors,  held  on  the  8th  of  [11]  June,  1853,  it  was  arranged,  upon  the  motion  of 
the  Appellant,  that  the  three  shares  should  be  reserved  and  a  Bank  credit  obtained 
in  lieu  thereof.  That,  at  a  meeting  of  the  Company,  held  on  the  13th  of  July,  1853,- 
it  was  resolved  that  a  policy  of  Insurance  should  be  effected  with  the  Sydney  Mutual 
Association  for  the  sum  of  £5000,  on  the  property  of  the  Company,  namely,  £2000 
on  the  buildings,  and  £3000  on  the  stock  and  machinery,  and  a  form  of  proposal, 
of  which  the  following  was  a  copy,  was  rilled  up  by  Hunt,  and  signed  by  the  Appel- 
lant on  behalf  of  himself  and  the  other  proprietors,  and  with  their  concurrence:  — 
"  To  the  Directors  of  the  Sydney  Fire  Insurance  Company.  Sydney,  August  6th. 
1853.  Gentlemen, — I  have  to  request  that  you  will  insure  against  risk  from  fire  with 
the  Association  the  following  property  :  — 

1st.     On  a  brick  building  used  as  a  Sugar  refinery,  shingled 

and   detached   on   three   sides   .....  £1000     0     0 
Also  on  a  brick  building  used  as  a  Sugar  refinery, 
shingled  and  detached,  situate  in  Barker  Street,  and 
the  rear  open  to  the  waters  of  Darling  Harbour  .  .      1000     0     0 

On  stock  in  the  said  two  buildings  .....     2000     0     0 
On  the  machinery   of   the   above  .  .  .  .  .1 000     0     0 


5000     0     0" 

[12]  But  the  proposal  was  subsequently  rejected,  on  account  of  the  nature  of  the 
business  and  of  there  being  a  number  of  wooden  sheds  adjacent  to  the  property. 
That,  about  this  time,  Hunt  became  uneasy  on  account  of  a  disposition  shown  on  the 
part  of  the  Respondents  to  exclude  him  from  any  share  in  the  land  and  buildings  in 
question,  and  he  refused  to  become  a  party  to  the  loan  from  the  Bank,  until  the 
matter  was  satisfactorily  arranged ;  and,  in  consequence  of  his  refusal  to  join  in 
the  application  to  the  Bank  for  the  loan,  the  following  letter,  signed  by  the  Appel- 
lant and  the  Respondents,  was  sent  to  the  Bank  of  Australasia :  "  Sydney  Sugar 
Company's  Office,  5th  of  August,  1853.  Sir, — We  beg  leave  to  solicit  a  cash  credit 
for  the  sum  of  £2000  for  the  Sydney  Sugar  Company,  of  which  we  are  shareholders 
to  an  equal  extent.  We  are  prepared  to  give  Bond  to  the  Bank  for  due  payment  of 
the  same,  and  remain,  Sir,  your  obedient  servants,  Chas  Scott,  Hugh  Dixson,  Thos. 
Loxton,  R.  C.  Gordon."  And  the  loan  was  eventually  granted  by  the  Bank  to  the 
Appellant  and  Respondents,  who  executed  the  usual  cash  credit  Bond.  That,  at  a 
meeting  of  the  Company,  held  on  the  24th  of  August,  1853,  Hunt  offered  to  sell  his 
share  in  the  Company  to  them,  for  the  sum  of  £800,  which  was  accepted,  and  a 
promissory  note  for  that  sum,  payable  at  six  months,  was  given  to  him  in  full  for  all 
his  right,  title,  and  interest  in  the  concern ;  and  this  purchase  from  Hunt  was  made 
by  the  Company  itself,  and  the  promissory  note  was  (in  accordance  with  a  resolution 
of  the  proprietors,  that  all  bills,  notes,  and  cheques  should  be  signed  by  two  Directors 
and  the  manager)  so  signed  by  two  of  the  Directors  and  the  manager,  and  a  bill  of 
sale  of  his  share  [13]  was  subsequently  signed  by  Hunt,  and  the  note  was  afterwards 
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retired  out  of  the  funds  of  the  Company.  That  no  deed  of  partnership  was  ever  exe- 
cuted, but  the  affairs  of  the  Company  were  for  some  time  managed  by  the  Appellant, 
but  owing  to  the  imperfect  state  of  the  machinery  no  profit  was  made  by  the  business  ; 
and,  on  or  about  the  12th  of  November,  1853,  the  Appellant  by  letter  informed  the 
proprietors  of  the  fact,  and  recommended  that  operations  should  be  discontinued 
until  certain  new  machinery  came  out  from  England,  and  this  was  for  a  time  ac- 
quiesced in  by  the  Respondents,  and  operations  accordingly  ceased.  That  the  Re- 
spondents, Dixson  and  Loxton,  becoming  uneasy  at  the  state  of  affairs  of  the  Com- 
pany, wished  to  sell  out  of  the  same,  and  instructed  the  Respondent  Scott,  to  en- 
deavour to  dispose  of  their  shares,  and  thereupon  the  Respondent,  Scott,  instructed 
the  Appellant  to  endeavour  to  form  a  new  Company,  which  was  attempted  by  the 
Appellant,  but  the  scheme  proved  abortive,  and  on  the  21st  of  March,  1854,  the 
Respondent,  Scott,  having  been  absent  from  the  premises  some  days  on  account  of 
illness,  wrote  the  following  letter  to  the  Appellant: — "  Sydney,  21st  of  March,  L854. 
Dear  Sir, — I  wrote  you  last  week,  and  not  having  seen  or  heard  from  you  I  suppose 
that  you  have  been  disappointed  in  all  quarters,  and  as  my  time  is  very  much 
occupied,  will  you  give  the  best  description  of  the  premises  you  can.  The  dwelling- 
house  and  the  store  separate,  the  length  and  breadth  of  the  land  and  the  depth  of 
water,  and  agree  among  yourselves  what  auctioneer  you  will  employ,  as  I  am  only 
waiting  for  the  above  to  complete  the  advertisement.''  And,  the  description  of  the 
sugar  works  and  [14]  premises  was  subsequently  furnished  by  the  Appellant  to  the 
Respondent,  Scott.  That  nothing  further  was  done  in  the  business,  and  the  concern 
lingered  on,  waiting  for  the  machinery,  and  as  the  premises  were  vacant,  the  Re- 
spondent. I  >i  xson,  requested  the  Appellant  to  store  some  goods  for  him  on  the  premises, 
which  the  Appellant  did,  and  a  short  time  afterwards  the  Respondents,  Loxton  and 
Dixson,  manifested  evident  signs  of  dissatisfaction,  and  during  the  Appellant's 
absence  from  the  premises  in  consequence  of  illness,  the  Respondent,  Dixson,  took 
from  a  clerk  in  charge,  the  keys  of  the  establishment,  and  thereupon  the  Appellant, 
seeing  it  was  quite  idle  to  consider  that  the  concern  could  continue,  on  the  13th  of 
April,  1854,  wrote  and  delivered  the  following  letter  to  the  Respondents  :—  -"  Messrs. 
Charles  Scott,  Hugh  Dixson,  and  Thomas  Loxton.  Sydney.  Gentlemen, — As  you 
have  taken  the  keys  of  the  sugar  works  and  office,  and  deprived  me  of  the  possession, 
custody,  and  charge  thereof,  I  hereby  give  you  notice  that  I  consider  you  have 
thereby  (as  well  as  in  other  ways)  discharged  me  from  any  further  responsibility  in 
reference  to  my  position  as  manager  of  the  Company,  and  that  I  am,  therefore,  unable 
to  act  any  longer  in  that  capacity."  That  the  Respondents  had,  since  the  last-men- 
tioned letter,  without  having  in  any  way  obtained  the  concurrence,  permission,  or 
assent  of  the  Appellant,  leased  the  whole  of  the  real  property,  that  is.  all  the  property, 
including  the  plant  and  machinery,  to  one  Blake,  for  the  term  of  five  years,  at  a 
rental  of  £900,  per  annum,  and,  without  the  concurrence,  permission,  or  assent  of 
the  Appellant,  had  since,  sold  all  the  real  property  aforesaid  (subject  to  the  lease), 
to  Messrs.  Garsed  and  Woods  for  the  sum  [15]  of  £7500  ;  that  they  had  sold  the  plant 
and  machinery  on  the  premises  to  Messrs.  Garsed  and  Woods  for  the  sum  of  £1000, 
and  that  they  had  sold  all  the  machinery  then  coming  out  from  England  to  tie 
parties  at  cost  price.  That  the  money  paid  by  the  Respondents  for  the  land,  build- 
ings, plant,  and  machinery,  did  not  altogether  exceed  £3100,  which,  with  a  further 
sum  of  £300  for  money  expended  by  them  with  reference  to  certain  improvements 
in  the  machinery,  made  a  total  outlay  by  them  of  £3400,  and  deducting  from  this 
sum  the  sum  of  £750  received  by  them  individually,  from  Hunt,  left  £2650,  or  the 
sum  of  £883  6s.  8d.  each.  That  the  Appellant  had  contributed  £1000,  and  yel  the 
Respondents  contended  that  they  were  entitled  to  the  whole  of  the  land  and  buildings 
to  themselves,  and  to  treat  the  assets  of  the  Company  as  consisting  only  of  the  plant 
and  machinery,  thus  bringing  in  the  Appellant  as  a  loser  of  his  £1000.  in  addition 
to  his  share  of  losses  of  the  Company  upon  that  assumption;  or.  in  other  words, 
that  the  Appellant  should  sink  his  £1000,  and  pay  an  additional  £.",00.  whilst,  on 
the  other  hand,  the  Respondents  should  make  a  net  profit  of  £1316  13s.  4d.  each, 
being  one-third  of  the  said  sum  of  £7500,  the  purchase-money  for  the  land  and 
buildings,  after  deducting  therefrom  their  respective  shares  of  the  debts  or  liabilities 
of  the  Company,  which  amounted  to  about  £2200,  and  the  sum  of  £883  6s.  8d.  each, 
as  before  mentioned,  over  and  above  the  sum  of  £1000  for  the  machinery,  which 
they  had  also  received.     That  the  freehold  property  belonged  to  the  Company,  and 
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that  the  Appellant,  as  a  partner  in  the  Company,  was  entitled  to  one  equal  fourth 
share  in  the  proceeds  of  the  sale  thereof.  And  the  Bill  [16]  prayed  that  the  partner- 
ship might  be  dissolved,  and  that  an  account  might  be  taken  of  the  co-partnership 
property,  dealings,  and  transactions,  and  an  account  of  the  moneys  received  and 
paid  by  the  Appellant  and  Respondents,  and  an  account  of  what  might  be  due  to  the 
Appellant  as  manager,  by  way  of  salary,  and  that  the  Respondents  might  be  decreed 
to  pay  the  Appellant  what,  if  anything,  should,  upon  taking  the  accounts,  be  due  to 
him ;  the  Appellant  offering  to  pay  to  the  Respondents  what  should,  upon  taking  the 
accounts,  be  due  to  the  Respondents,  and  that  the  Respondents  might  be  restrained 
by  injunction  from  collecting  or  receiving  any  of  the  debts  or  assets  belonging  to  the 
co-partnership,  and  for  further  relief. 

The  Respondents  put  in  separate  answers  to  the  Bill,  and  thereby  insisted  that 
the  freehold  premises  in  question  formed  no  part  of  the  co-partnership  assets,  and 
that  the  Appellant  had  no  right,  title,  or  interest  therein. 

Evidence  was  entered  into  by  both  parties,  the  Appellant  and  Respondents  being 
themselves  examined.  The  principal  part  of  the  evidence  upon  the  question  of  the 
freehold  interest  in  the  premises  acquired  by  the  Respondents,  being  intended  to 
form  part  of  the  partnership  concern,  is  stated  in  the  judgment  of  their  Lordships. 

The  cause  was  heard  before  His  Honor  Therry,  the  Primary  Judge  in  Equity  of 
the  Court,  who  was  of  opinion,  that  as  the  Respondents  had  represented  the  capital 
of  the  concern  as  being  of  the  value  of  £4000,  such  capital  could  only  be  of  that  value, 
by  including  the  freehold  of  the  premises  on  which  such  business  was  carried  on, 
and,  by  a  decree,  bearing  date  the  21st  of  October,  1856,  it  was  declared,  that  the 
land,  wharf,  [17]  and  buildings  in  the  pleadings  mentioned,  free  from  the  mortgage 
thereon  to  The  Australian  Trust  Company,  formed  part  of  the  joint  property  of  the 
partnership  between  the  Appellant  and  the  Respondents.  And,  it  was  ordered,  that 
the  partnership  between  the  Appellant  and  the  Respondents  should  be  dissolved,  and 
that  it  should  be  referred  to  the  Master,  to  take  an  account  of  all  and  every  the  co- 
partnership property,  dealings,  and  transactions,  and  an  account  of  the  moneys 
received  and  paid  by  the  Appellant  and  Respondents  in  respect  of  the  partnership 
business,  and  an  account  of  what  might  be  due  to  the  Appellant,  as  manager  of  the 
Sugar  Company  in  the  pleadings  mentioned,  by  way  of  salary,  with  the  usual  direc- 
tions. And,  it  was  further  ordered,  that  what,  upon  taking  of  the  accounts,  should 
appear  to  be  due  to  the  Appellant,  should  be  paid  by  the  Respondents  to  the  Appel- 
lant, or  what,  if  any,  amount  should  be  found  due  by  the  Appellant  to  the  Respond- 
ents, should  be  paid  by  the  Appellant  to  the  Respondents. 

The  Respondents  appealed  to  the  full  Court  from  so  much  of  this  decree  as 
declared  that  the  freehold  property,  freed  from  the  mortgage,  formed  part  of  the 
joint  property  of  the  partnership.  The  appeal  was  heard  by  the  Chief  Justice,  The 
Hon.  Sir  Alfred  Stephen,  The  Hon.  John  Nodes  Dickinson,  and  The  Hon.  Samuel 
Frederick  Milford,  Puisne  Judges,  on  the  5th  of  February,  1857,  and,  upon  such 
hearing,  a  decree  was  made,  whereby  it  was  declared,  that  the  appeal  ought  to  be 
allowed,  and  it  was  ordered,  that  the  decree  of  the  Primary  Judge,  of  the  21st  of 
October,  1856,  so  far  as  it  declared  that  the  land,  wharf,  and  buildings  in  the  plead- 
ings mentioned,  freed  from  the  mortgage  thereon  to  The  Australian  Trust  Com-[18]- 
pany,  formed  part  of  the  partnership  between  the  Appellant  and  the  Respondents, 
should  be  reversed.  And,  it  was  further  declared,  that  the  land,  wharf,  and  build- 
ings, did  not  form  part  of  the  partnership.  And  it  was  ordered,  that  in  all  other 
respects  the  decree  should  stand  confirmed.  And,  it  was  also  declared,  that  the  Appel- 
lant was  entitled  to  an  equal  fourth  share  in  the  lease  of  the  land,  wharf,  and  build- 
ings, in  the  pleadings  mentioned,  up  to  the  14th  of  August,  1855,  the  date  of  the 
determination  of  the  lease,  and  that  in  taking  the  accounts  the  value  thereof  should 
be  estimated  accordingly.     And  that  each  party  should  bear  their  own  costs. 

The  Appellant  appealed  against  this  decree  to  Her  Majesty  in  Council. 

Mr.  R.  Palmer,  Q.C.,  and  Mr.  Speed,  for  the  Appellant. — The  decree  of  the  Court 
of  appeal,  except  so  far  as  it  confirms  the  decree  of  the  Primary  Judge,  is  against 
the  evidence  in  the  cause,  which  established  the  Appellant's  case,  namely,  that  the 
freehold  hereditaments  and  premises  in  question,  freed  from  the  mortgage,  formed 
part  of  the  joint  property  of  the  partnership  subsisting  between  the  Appellant  and 
Respondents.     It  is  clear  from  the  correspondence  set  out  in  the  Bill,  that,  during 
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the  negotiation  by  the  Appellant  with  the  Respondents  for  the  purchase  of  a  share 
in  the  partnership,  this  property  was  represented  to  the  Appellant  as  part  (.1'  the 
partnership  property,  and  the  price  which  was  demanded  and  paid  for  the  share  in 
the  partnership  was  actually  based  upon  that  representation.  During  the  con- 
tinuance of  the  partnership  between  the  Appellant  [19]  and  the  Respondents,  such 
property  was  always  treated  as  part  of  the  partnership  property,  and  the  Appellant 
considered  jointly  interested  therein  with  the  Respondents.  The  Respondents  never 
disputed  or  questioned  the  Appellant's  right  to  a  share  in  such  property,  or  ever 
alleged  that  it  did  not  form  part  of  the  partnership  property,  until  after  they  bad 
ceased  to  carry  on  the  partnership  business;  then  for  the  first  time,  it  was  alleged 
by  them,  that  the  Appellant  had  no  right  to  any  share  or  interesl  in  the  freehold 
property,  and  the  Respondents  refused  to  account  to  him  for  the  proceeds  of  tin-  salv- 
or to  pay  him  his  share  of  such  freehold  property.  Though  the  Respondents'  interest 
in  the  premises  were  originally  leasehold,  and  the  Respondents  acquired  the  freehold 
before  the  Appellant  joined  the  firm,  yet  the  Appellant  was  entitled  to  participate 
equally  with  the  Respondents  in  the  freehold  interest  acquired  by  them  in  such  pro- 
perty, as  it  was  not  competent  for  the  Respondents,  under  the  circumstances,  having 
regard  to  the  partnership,  to  acquire  any  freehold  interest  for  their  own  benefit,  t" 
the  exclusion  of  the  Appellant.    Feather stonehaugh  v.  Fenwick  (17  Yes.  298). 

Mr.  Cairns,  Q.C.,  and  Mr.  Baggallay,  for  the  Respondents.— As  the  land,  wharf, 
and  buildings  in  question,  were  not  purchased  by  the  Respondents  with  tin-  moneys 
of  the  co-partnership  which  existed  between  the  Respondents  and  the  Appellant,  or 
with  moneys  belonging  to  any  previously  subsisting  co-partnership,  but  by  the  Re- 
spondents, with  their  own  moneys  for  their  own  purposes  ;  such  property  did  not 
form  part  of  [20]  the  assets  of  the  coq)artnership  subsisting  between  the  Respondents 
and  Hunt  previously  to  the  purchase  by  the  Appellant  of  a  share  in  such  co-pan  ner- 
ship.  There  was  not,  either  at  the  time  of  such  purchase  or  at  any  subsequent  time. 
any  contract,  agreement,  or  understanding  whatsoever,  either  between  the  Respond- 
ents and  Hunt  and  the  Appellant,  or  between  the  Respondents  and  the  Appellant,  that 
the  freehold  land,  wharf,  and  buildings  should  be  treated  as  part  of  the  assets  of  the 
subsisting  co-partnership.  The  only  interest  the  Appellant  had  in  the  estate  in 
question  and  intended  to  form  part  of  the  partnership  property,  was  the  residue  of 
the  term  of  the  subsisting  lease  formerly  granted  to  the  Respondents.  The  freehold 
interest  was  an  entirely  distinct,  and  separate  property,  and  belonged  by  reason  of 
the  purchase  by  Scott  to  the  Respondents  only. 

Their  Lordships'  judgment  was  delivered  by 

The  Right  Hon.  Lord  Justice  Knight  Bruce  (25th  Feb.,  1858). — In  this  ease  their 
Lordships  find  themselves  unable  to  agree  wholly  with  either  of  the  two  decrees 
before  them.  As  to  that  of  the  Primary  Judge,  because  it  does  not  direct  Gordon,  the 
Appellant  here,  to  be  debited  with  any  part  of  the  sums  of  £100  and  £3000,  and  a 
fraction,  respectively  paid  by  the  Respondent,  Scott,  for  the  purchase  from  Deloitte, 
and  the  acquisition  from  The  Australian  Trust  Company,  of  their  respective  interests 
in  the  land,  wharf,  and  buildings  which,  in  their  Lordships'  opinion,  that  decree 
properly  declares  to  have  formed  part  of  the  joint  property  of  the  partnership 
between  the  Appellant  and  Respondents.  As  to  the  decree  of  the  full  Court,  because. 
reversing  the  former,  so  far  as  it  [21]  declared  that  the  land,  wharf,  and  buildings 
"  formed  part  of  the  partnership,"  the  decree  of  the  full  Court  declared  the  land, 
wharf,  and  buildings  not  to  "  form  part  of  the  partnership." 

It  is  plain,  and  not  denied,  that  the  partnership  with  the  Appellant  was  formed 
with  an  intention  upon  all  sides,  and  an  agreement,  that  some  interest  in  the  land, 
wharf,  and  buildings  should  form  part  of  the  partnership  property.  Hut  the  nature 
and  extent  of  that  interest  was  not  defined.  The  Respondents  contend,  that  the  only 
interest  in  the  land,  wharf,  and  buildings  intended  to  form  part  of  the  partnership 
property,  was  the  residue  of  the  term  in  them  granted,  or  agreed  to  he  granted,  by 
the  lease,  or  agreement  for  a  lease,  to  them,  dated  the  14th  of  August,  1850,  which 
lease  was  only  a  term  of  five  years  from  the  22nd  of  that  month,  and  had  been  ac- 
quired by  Scott  in  the  year  1852,  the  partnership  with  the  Appellant  having  been 
constituted  in,  and  not  before,  May.  1853,  or  the  1st  of  June.  185:'..  15ut,  previously 
to  that,  in  April,  1853.  Scott  had' made  the  agreemenl   with  Deloitte.  the  owner  of 
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the  reversion  (subject  to  a  mortgage  to  The  Australian  Trust  Company),  for  the 
purchase  of  that  reversion  for  £100  (subject  to  the  mortgage).  The  evidence  satisfies 
their  Lordships  that  Scott  made  the  agreement  with  Deloitte,  not  as  a  person  distinct 
from  the  Sugar-refinery  partnership,  but  as  a  member  of  that  partnership,  on 
account  of  the  joint  concern.  When,  therefore  (and  before),  the  partnership  with 
i he  Appellant  was  agreed  on,  Scott,  on  the  account  and  behalf  of  the  Sugar-refinery 
Company,  or  concern,  was  the  absolute  proprietor  of  the  land,  wharf,  and  buildings, 
subject  only  to  the  mortgage  which  Scott  (alone  [22]  or  with  others)  subsequently 
acquired;  and  as  it  is  manifest  that  the  expression  "one  share,"  contained  in  the 
Appellant's  letter  of  the  28th  of  May,  1853,  meant  "  one  share  "  in  the  Sugar-refinery, 
and  was  so  understood  on  the  1st  of  June  by  Messrs.  Scott,  Dixson,  Hunt,  and  Loxton, 
when  they  accepted  the  Appellant's  offer  of  the  28th  of  May,  and  as  the  expression 
••  Sugar-refinery,''  used  in  the  letter  of  that  day,  is  necessarily  agreed  on  each  side 
to  have  extended  to  and  included  some  interest  in  the  land,  wharf,  and  buildings,  we 
are  of  opinion,  that  the  Appellant  was  entitled  to  understand,  and  must  be  taken  to 
have  understood,  that  expression  as  extending  to  all  the  interest  that  Messrs.  Scott, 
Dixson,  Hunt,  and  Loxton  had  at  that  time  in  the  land,  wharf,  and  buildings,  and 
that  if  those  four  gentlemen,  or  any  one  or  more  of  them,  meant  that  the  Appellant 
should  take  no  further  interest  in  them  than  for  the  residue  of  the  term  of  five  years, 
he  ought  to  have  been  so  informed  before  he  became  a  partner,  which,  in  their  Lord- 
ships' judgment,  he  does  not  appear  to  have  been.  Nor,  in  saying  this,  do  we  forget 
the  passage  in  the  Appellant's  evidence,  to  which  our  attention  was  particularly 
called  as  to  the  payment  to  Donaldson.  The  Respondents  in  their  examinations  re- 
spectively, have  stated  conversations  which,  as  their  learned  Counsel  contend,  ought 
to  be  considered,  if  accurately  stated,  as  affording  strong  evidence  against  the  truth 
and  validity  of  the  Appellant's  claim.  Their  Lordships  do  not,  however,  find  the 
Respondents'  answers,  and  the  testimony  given  by  them,  sufficiently  in  accordance 
together,  sufficiently  accurate,  or  of  sufficient  weight,  to  countervail  the  documents, 
the  evidence  of  the  witness,  [23]  Ronald,  and  the  distinct  statements  contained  in  the 
Appellant's  testimony.  The  Appellant  says :  "  After  I  had  paid  the  money  I  took 
the  management  and  kept  the  accounts.  I  know  that  Hunt  claimed  a  share  in  the 
real  property,  which  they  resisted.  Hunt  maintained  that  he  had  paid  it,  and  was 
entitled  to  share.  They  disputed  it,  and  Hunt  said,  '  Well,  give  me  back  the  money.' 
I  do  not  recollect  saying  that  I  would  find  a  purchaser  for  Hunt's  share.  I  do  not 
believe  I  stated  that  Hunt  was  a  fool  for  leaving  the  concern.  I  cannot  swear  that  I 
did  not  say  so.  I  gave  Scott  a  list  of  the  partnership  property.  The  one  produced, 
marked  X,  was  not  the  one,  but  merely  an  inventory  of  everything  on  the  premises. 
When  I  instructed  Scott  to  sell  the  property,  I  did  not  give  him  the  inventory  marked 
X.  I  have  never  heard  any  allusion  to  Donaldson's  lease.  At  our  Board  meetings 
there  was  not,  to  my  knowledge,  any  conversation  as  to  the  rent  to  be  paid  for  the 
premises,  after  the  expiration  of  their  then  tenancy.  There  was  no  allusion  to  any 
lease  whatever  when  the  insurance  was  proposed  to  be  effected.  I  was  never  instructed 
to  sell  the  property  at  distinct  prices.  I  was  not  instructed  to  sell  the  property  to 
Hargreaves.  or  to  sell  it  in  two  distinct  parts.  Scott  did  not  wish  to  sell  his  share, 
but  to  form  a  Company  with  Hargreaves."  And  he  further  says  :  "  I  did  not  state  to 
Loxton  and  Dixson  that  I  might  as  well  claim  the  real  estate  as  Hunt  had  done.  I 
had  never  had  any  conversation  except  on  the  day  we  bought  Hunt's  share.  On  that- 
day  I  did  not  say  that  I  might  as  well  claim  as  Hunt  did.  Hunt  made  some  allusion 
to  my  share.  I  stated  that  my  share  had  nothing  to  do  with  his  matter  in  dispute; 
that  what-[24]-ever  bargain  I  had  made  I  would  adhere  to.  That  was  all  on  this 
subject.  I  never  stated  to  any  of  the  partners  that  I  was  too  poor  to>  join  them.  I 
told  Scott  that  I  had  a  share  in  the  real  property.  On  the  day  of  the  discussion  I 
told  Scott  my  share  was  in  the  property.  It  was  then  one-fourth.  Since  Hunt  went 
out  I  claimed  a  share  of  the  interest  purchase  of  the  land  from  Deloitte.  The  Com- 
pany had  no  funds  then  to  pay  £3700.  The  working  capital  of  the  Company  was 
n iv  £1000,  and  the  cash  credit.  The  property  represented  their  shares,  namely,  the 
lands,  building,  and  machinery."  And  again  he  says:  "I  was  not  informed  that 
Hunt  left  because  Scott  would  not  sell  him  part  of  the  freehold  of  the  land.  Hunt 
left  because  they  would  not  acknowledge  his  claim  to  a  share  of  the  freehold.  I  did 
not  tell  Loxton,  Scott,  or  Dixson,  or  either  of  them,  at  the  sugar  works,  or  elsewhere, 
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that  Hunt  had  no  claim  to  the  land,  and  that  I  mighl  as  well  claim  a  share  in  the 
freehold  as  Hunt.  I  recollect  a  negotiation  with  Eargreavea  for  the  purchase.  The 
arrangement  with  Hargreaves  was  not  that  he  should  give  £6000  for  the  freehold. 
Hargreavea  delayed  making  an  offer  until  he  received  money  from  Port  Philip.  I 
never  heard  such  a  proposition  that  HargreaveB  was  to  pay  £2000  to  Scott,  £2000 
to  Loxton,  or  £2000  to  Dixson,  for  the  freehold.  Scott  wished  to  continue  a  partner 
in  the  new  Company  I  was  to  make  with  Hargreaves ;  Loxton  and  Dixson  were  to  go 
out.  I  have  a  faint  recollection  that  Loxton  said  he  would  sell  his  share  for  £2000. 
I  never  told  Loxton  or  Dixson  that  I  had  not  the  inclination  to  purchase  the  land.  1 
always  considered  the  land  belonged  to  the  Company  before  I  [25]  entered  into 
partnership.  I  never,  at  any  time,  stated  to  Loxton  or  Dixson  thai  I  had  not  the 
means  or  inclination  to  purchase  the  land.'' 

Their  Lordships  think  that  the  Primary  Judge  was  right,  so  far  as  he  went,  in 
respect  of  the  property  in  contest,  but  that  he  should  have  charged  the  Appellant 
with  a  part  of  the  £100.  and  of  the  £3000,  and  a  fraction,  in  proportion  to  his  share 
in  the  partnership;  their  Lordships  being  unable  to  attribute  any  weight  to  the 
Appellant's  argument  for  his  exemption  from  that  contribution  which  he  has 
tcunded  on  the  value,  or  his  belief  or  understanding  <>f  the  value,  of  the  property  in 
May,  1853  :  or  his  alleged  understanding  at  the  time  that  he  was  becoming  in- 
terested in  an  estate  in  fee  simple  in  possession,  free  from  incumbrances.  He  must, 
we  think,  be  taken  to  have  agreed  to  accept,  and  his  partners  to  have  agreed  to  let 
him  have,  a  share  in  the  property,  such,  in  point  of  tenure  and  charge,  as  at  the  time 
it  was. 

The  recommendation  of  the  Committee  to  the  Crown  will  be,  that  the  decree  of 
the  full  Court  should  be  varied  on  the  principle  that  has  been  stated,  but  not  further  : 
and  that  there  should  be  no  costs  of  the  appeal. 

A  discussion  took  place  as  to  the  amount  of  interest  to  be  charged  upon  the 
purchase-money  received  by  the  Respondents  for  the  freehold  lands  and  premises 
sold  by  them,  when  it  was  decided,  that  as  the  rate  of  interest  in  the  Colony,  where 
no  special  contract  existed,  was  8  per  cent.,  the  Respondents  were  chargeable  with 
interest  at  that  rate  from  the  time  they  received  the  purchase-money. 

[26]  Ultimately,  the  following  minute  was  agreed  to: — "  Vary  the  decree  under 
appeal,  by  declaring  that  the  fee  simple  of  the  land,  wharf,  and  buildings  in  ques- 
tion, was,  at  the  date  of  the  termination  of  the  partnership,  part  of  the  property 
of  the  partnership,  and  that  the  Appellant  is  entitled  to  one-fourth  part  of  the  pro- 
ceeds of  the  sale  thereof,  with  interest  thereon  at  the  rate  of  8  per  cent,  per  annum 
from  the  time  of  the  receipt  thereof  by  the  Respondents,  subject  to  the  payment  by 
the  Appellant  of  one-fourth  part  of  the  purchase-money  of  £100.  paid  by  the  Re- 
spondents to  Deloitte,  and  of  the  sum  of  £."3077  16s.  -id.  paid  by  them  to  The  Aus- 
tralian Trust  Company,  and  of  such  costs  and  expenses  as  were  properly  incurred 
and  paid  by  the  Respondents  in  or  about  the  purchase  and  conveyance  of  the  pre- 
mises, with  interest  thereon  at  the  like  rate  of  8  per  cent,  per  annum,  from  the  dates 
at  which  such  payments  respectively  were  made  by  the  Respondents.  Remit  the 
cause  with  the  above  declarations.      No  costs  of  the  appeal." 

[Mews'  Dig.  tit.   PARTNERSHIP;   IV.   Partnership  Property;    I.  Conversion,  h.| 


[27]  ON  APPEAL  FROM  THE  COURT  OF  EXCHEQUER  OF  THE  ISLE  OF  MAN. 

HER     MAJESTY'S     ATTORNEY-GENERAL    of    the    Isle    of    Man,— Appellant ; 
THOMAS  COWLEY  and  HEOH  KINRADE,— Respondents  *  [June  1  !.  1858, 

and  June  ■"»<(.  L859]. 

The  Court  of  Exchequer  in  the  Isle  of  Man  has  power  to  summon  a  jury  to  d«  ide 

a  question  of  fact. 
-  Present  :    The   Right   Hon.   Dr.   Lushington,  the   Right  Hon.   Lord  Kingsdown, 
the  Right  Hon.  Sir  Edward  Ryan,  and  tic  Etighl   Hon.  Sir  John  Taylor  Colerid 
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This  power  extends  to  an  information  for  intrusion  and  trespass  by  the 
Attorney-General  of  the  Island  on  behalf  of  the  Crown. 

Such  right  is  not  affected  by  the  Act  of  Tynwald  of  1777,  for  the  better  regula- 
tion of  juries,  which  is  confined  in  its  operation  to  the  Common  Law  Courts, 
and  does  not  extend  to  the  Exchequer  Court. 

Where  a  Court  lawfully  possesses  a  jurisdiction  for  the  benefit  of  the  subject 
in  the  administration  of  justice,  mere  non-user  does  not  take  it  away. 

The  Attorney-General  of  the  Isle  of  Man,  as  the  chief  law  officer  of  the  Crown  in 
the  Island,  bringing  an  appeal  to  the  Queen  in  Council,  is  not  required  to 
enter  into  a  recognizance  to  answer  costs  of  appeal  [12  Moo.  P.C.  33]. 

This  was  an  information  filed  by  the  Attorney-General  of  the  Isle  of  Man  against 
the  Respondent  in  the  Court  of  Exchequer  for  intrusion  and  trespass  upon  property 
of  Her  Majesty  in  the  Island. 

The  facts  of  the  case  which  gave  rise  to  the  information  were  as  follows :  — 

The  Manor  of  the  Isle  of  Man  is  part  of  the  possession  and  land  revenues  of  the 
Crown,  the  annual  profits  from  which  form  a  portion  of  the  public  revenue,  and  are 
paid  into  the  Consolidated  Fund  (see  10th  Geo.  IV.,  eh.  50,  sec.  8). 

Within,  and  parcel  of,  this  Manor,  there  is  an  ex-[28]-tensive  District,  called 
"  The  Forest,"  separated  from  the  other  parts  of  the  Manor,  and  of  which  District 
Her  Majesty,  in  right  of  Her  Crown,  is  seized  in  Her  demesne  as  of  fee.  This  Dis- 
trict is,  in  numerous  instances,  distinguished  in  the  Statutes  of  the  Isle  of  Man  by 
the  name  of  "  The  Forest,"  and  divers  penalties  are  prescribed  by  Statute  for 
offences  committed  on  "  The  Forest." 

It  had  of  late  years  been  asserted  that  "  The  Forest  "  belonged  to  the  "  inhabi- 
tants," the  "  people,"  or  the  "  public,"  of  the  Isle  of  Man,  and  such  claims  being 
altogether  undefined,  and  the  existence  of  them  tending  to  reduce  the  value  of  the 
Crown  property,  and  to  throw  difficulties  in  the  way  of  its  due  administration,  it 
was  considered  proper  that  the  claims  thus  advanced  should  be  made  the  subject  of 
inquiry  in  the  Court  of  Exchequer  of  the  Island,  as  the  proper  Tribunal  in  matters 
affecting  the  rights  of  the  Crown,  and  the  public  revenue. 

The  Respondents  having  entered  on  "  The  Forest  "  in  such  a  way  as  to  amount 
to  an  assertion  of  right  on  their  part,  Her  Majesty's  Attorney-General  of  the  Isle  of 
Man,  filed  an  information  against  them  in  the  Court  of  Exchequer  in  the  Island. 
The  information  pleaded,  that  the  Lady  the  Queen,  on  the  1st  of  January,  in  the 
tenth  year  of  Her  reign,  and  long  before,  was,  and  is,  seized  in  Her  demesne  as  of 
fee  in  right  of  Her  Crown  of  and  in  a  close  called  "  The  Forest,"  part  or  parcel  of 
the  Isle  of  Man,  as  in  many  records,  rolls,  and  remembrances,  more  fully  of  record, 
appeared ;  nevertheless,  Thomas  Cowley,  Coroner  of  Michael,  and  one  Hugh  Kin- 
rade,  of  Ballamenagh,  in  the  parish  of  Lezayre,  in  the  Isle,  yeoman,  the  laws  of  [29] 
the  Lady  the  Queen  not  fearing,  but  intending  and  contriving  disinherison  of  the 
Lady  the  Queen,  on  the  22nd  of  July,  1856,  with  force  and  arms,  in  and  upon  the 
possession  of  the  Lady  the  Queen  of  the  close  called  "  The  Forest,"  part  or  parcel  of 
the  Island  as  aforesaid,  entered,  intended,  and  made  ingress,  and  with  feet  in  walk- 
ing, trod  down,  trampled  upon,  damaged,  spoiled,  and  destroyed  the  grass  and 
herbage  of  the  Lady  the  Queen,  there  then  growing  and  being,  and  other  wrongs 
to  the  Lady  the  Queen  then  and  there  did,  in  contempt,  of  the  Lady  the  Queen,  and 
against  her  laws  ;  wherefore  the  Attorney-General  on  behalf  of  the  Lady  the  Queen, 
prayed  the  consideration  of  the  Court  therein,  and  that  due  process  of  law  might 
be  award  d  against  Thomas  Cowley  and  Hugh  Kinrade,  to  appear  in  Court,  ani 
that  Thomas  Cowley  and  Hugh  Kinrade  might  be  ordered  to  answer  the  premises. 

Separate  demurrers  were  filed  by  the  Respondents  to  this  information.  These 
were  in  the  same  form ;  the  causes  of  demurrer  pleaded  being,  that  by  the  law  of 
the  Island,  the  information  was  not  sufficient  in  law,  and  that  the  Respondents  were 
not  bound  to  answer  the  same,  and  that  there  was  no  venue  or  place  alleged  in  and 
by  the  information  at  which  the  Respondents  were  supposed  to  have  committed  the 
offence,  or  offences,  therein  mentioned,  or  any  of  them,  and  that  no  relief  was  sought 
by  the  information  against  the  Respondents  with  respect  to  the  offence  or  offences 
mentioned  in  the  information,  and  which  they  were  supposed  thereby  to  have  com- 
mitted, and  that  it  did  not  appear  by  the  information  that  the  Court  could  give  any 
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relief  against  the  Respondents  with  respect  to  the  offence  or  offences  mentioned  in 
[30]  the  information,  and  which  they  were  supposed  to  have  committed. 

The  demurrers  were  argued  on  the  6th  of  November,  1857,  before  His  Excellency 
the  Hon.  Charles  Hope,  the  Lieutenant-Governor  of  the  Island,  the  Judge  of  the 
Court  of  Exchequer,  assisted  by  the  two  Deemsters,  the  Common  Law  Judges  of  the 
Island,  the  Clerk  of  the  Rolls,  and  the  Water  Bailiff,  who  is  the  Judge  of  the  Court 
of  Admiralty. 

On  behalf  of  the  Respondents,  it  was  contended,  that  the  charge  in  the  informa- 
tion was  uncertain  and  ambiguous,  and  that  it  did  not  appear  whether  it  was  of  a 
civil  or  a  criminal  nature:  that  proceedings  by  information  of  intrusion  had  never 
before  been  taken  on  behalf  of  the  Crown  in  the  Island,  and  were  not  authorized  by 
the  law  of  the  Island:  that  the  Court  of  Exchequer  had  no  jurisdiction  over  the 
offence  charged,  but  that  it  was  livable  in  the  Common  Law  Court,  or  by  a  Trespass 
jury,  under  the  Insular  Statute  passed  in  1753,  entituled,  "  An  Act  for  the  better  pre- 
venting of  petty  larceny  and  trespass,"  and  that  the  statement  of  a  venue  in  the 
information  was  necessary  for  purposes  of  jurisdiction,  for  the  fair  in  formation 
of  the  Defendants,  and  for  the  proper  summoning  of  the  jury.  The  Attorney-General 
of  the  Island,  on  the  other  hand,  contended  that  the  Crown  was  entitled  to  proceed 
by  information  of  intrusion,  that  the  Court  had  jurisdiction,  and  that  the  informa- 
tion contained  a  sufficient  venue. 

The  Court  was  of  opinion,  that  the  demurrers  were  a  good  bar  to  the  information  ; 
that  it  was  a  case  to  be  tried  by  a  jury,  and,  therefore,  held,  that  the  venue  was  not 
sufficient. 

The  Court  afterwards  transmitted  to  the  Privy  [31]  Council  the  following  state- 
ment of  the  reasons  for  their  judgment  in  favour  of  the  Respondents: — That  it  ap- 
peared to  the  Court  of  Exchequer,  on  hearing  the  case,  that  the  matters  charged 
airainst  the  Defendants  involved  questions  which  were  properly  tryable  by  a  jury. 
That  by  the  Common  law  of  the  Island,  all  actions  n  lating  to  land  are  tryable  by  a 
jury  of  the  Sheading  wherein  the  land  is  situated.  In  the  Courts  of  Common  law, 
this  has  been  regulated  by  Statute,  but  in  the  Court  of  Exchequer  it  still  depended 
upon  the  Common  Law.  That  the  Island  was  divided  into  two  Districts,  which  were 
again  divided  into  six  Sheadings,  including  seventeen  parishes,  and  each  Sheading 
had  its  own  Coroner,  to  whom,  respectively,  the  jury  list  for  each  Sheading  is  com- 
mitted, and  who  were  bound  to  summon  the  juries  from  those  lists  when  required. 
The  Court  was  of  opinion,  therefore,  that  it  was  necessary  that  the  venue  in  the 
information  should  be  so  laid  as  to  enable  the  Court  to  direct  its  process  to  the 
proper  officer  for  summoning  the  proper  jury;  and  that  this  was  in  accordance 
with  all  former  precedents,  as  the  Courts  of  this  Island  had  always  held  that  the 
venue  must  be  specially  laid,  both  in  civil  and  criminal  cases.  That  the  only  venue 
laid  in  the  information  filed  in  this  case  was  "  The  Forest,"  which  conveyed  no  infor- 
mation to  the  Court,  as  the  lands  known  of  old  by  the  name  of  "  The  Forest  "  ex- 
tended into  every  Sheading,  and  nearly,  if  not  quite,  every  parish  in  the  Island. 

The  Attorney-General  of  the  Island  being  desirous  of  appealing  to  the  Queen  in 
Council  from  the  decision  of  the  Court  upon  the  demurrers,  presented  [32]  a  peti- 
tion to  His  Excellency  the  Lieutenant-Governor  of  the  Island,  praying  his  acceptance 
of  the  appeal.  The  appeal  was  accepted  upon  the  condition,  that  the  Attorney- 
General,  or  some  other  person  in  his  behalf,  entered  into  a  Bond  at  the  Rolls  Office 
to  the  Queen  in  the  penal  sum  of  £2000,  conditioned  that  he  would  prosecute  the 
appeal  with  effect  by  lodging  his  petition  of  appeal  in  the  Council  Office,  and  causing 
a  certified  copy  of  the  transcript  record  to  be  transmitted  to  the  Registrar  of  the 
Privy  Council  Office  within  the  term  of  three  months  from  the  date  of  the  Bond, 
or  thereafter,  within  such  time  as  the  Court  of  Exchequer  might  allow. 

The  Appellant  did  not  enter  into  the  Bond  so  required,  but  presented  a  petition 
to  Her  Majesty  in  Council,  in  which  he  submitted,  that,  as  Her  Majesty's  Attorney- 
General  of  the  Island  suing  for  an  alleged  injury  to  Her  Majesty's  property  in  the 
Island,  he  ought  to  be  admitted  to  appeal  without  any  such  condition  as  that  im- 
posed by  the  Lieutenant-Governor  of  the  Island,  and  prayed  that  he  might  he  at 
liberty  to  prosecute  his  appeal  by  lodging  within  three  months  from  the  date  of 
Order  to  he  made  thereon,  his  petition  of  appeal  in  the  Council  <  >rhVe.  and  causing 
a  certified  copy  of  the  transcript  required  to  he  transmitted  to  the  Registrar  of  the 
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Privy  Council,  and  that  he  might  be  relieved  from  complying  with  the  provision  con- 
tained in  the  acceptance  of  the  appeal,  by  which  the  Appellant,  or  some  other  person 
on  his  behalf,  was  required  to  enter  into  a  Bond,  as  in  the  acceptance  mentioned. 

The  petition  was  heard  ex  parte,  as  no  appearance  to  the  appeal  had  then  been 
entered  for  the  Respondents. 

[33]  (14th  June,  1858.*)     Mr.  Bovill,  Q.C.,  in  support  of  the  petition. 

The  Attorney-General  of  the  Isle  of  Man  objects  to  the  condition  imposed  by  the 
Court  of  Exchequer  in  the  Island,  of  entering  into  a  recognizance  bond  for  costs  of 
appeal,  as  being  incompatible  with  his  judicial  character  as  chief  law  officer  of  the 
Crown  in  the  Island.  The  case  of  The  Lord  Advocate  v.  Lord  Lhmglas  (9  Clk.  and 
Fin,  173)  is  conclusive.  There  the  House  of  Lords  held  that  the  Lord  Advocate, 
or  any  other  officer  of  the  Crown,  bringing  an  appeal,  was  not  required  to  enter 
a  recognizance  to  answer  costs  of  an  appeal  from  the  Court  of  Session  in  Scotland. 

The  Right  Hon.  T.  .Pemberton  Leigh. — Their  Lordships  are  of  opinion  that  you 
are  entitled  to  appeal,  without  entering  into  the  security  bond  required  by  the 
Court  below. 

It  was,  therefore,  ordered,  that  Her  Majesty's  Attorney-General  of  the  Isle  of 
Man  should  be  at  liberty  to  enter  and  prosecute  his  appeal  from  the  Court  of  Ex- 
chequer of  the  Isle  of  Man,  without  complying  with  the  proviso  for  security  for 
costs  required  by  the  acceptance  of  appeal. 

The  appeal  now  came  on  for  hearing  (30th  June,  1859). 

Mr.  Bovill,  Q.C.,  and  Mr.  Willes,  for  the  Appellant. 

By  the  law  of  the  Island,  the  matters  charged  in  the  information  were  cognizable 
by  the  Court  of  [34]  Exchequer  without  the  intervention  of  a  jury.  Whatever  be  the 
practice  in  the  Common  Law  Court  in  the  Island,  under  the  Statutes  for  better  regu- 
lating the  proceedings  of  that  Court  of  1777  (Mill's  Stat.  Laws  of  the  Isle  of  Man,  p. 
363),  and  1796  (ib.  p.  392),  to  summon  juries  in  actions  relating  to  land,  as  referred 
to  in  the  reasons  for  the  judgment  given  by  the  Court  below,  it  is  immaterial  to  the 
present  proceedings,  as  the  practice  of  the  Court  of  Exchequer  has  uniformly  been 
to  decide  questions  brought  before  it  without  the  intervention  of  a  jury.  In  fact, 
that  Court  has  no  power  to  summons  a  jury.  No  mention  is  made  of  a  jury  in  the 
Book  of  Orders  of  1561  (ib.  p.  36),  or  in  the  Lords'  Resolutions  touching  causes  of  the 
Isle  of  Man,  passed  in  1593  (ib.  p.  76).  Moreover,  the  Records  prior  to  the  year 
1777,  show  that  the  practice  of  that  Court  was  not  to  require  a  jury.  In  the  Report 
of  the  Commissioners  who  were  apjxnnted  to  inquire  into  various  points  respecting 
the  Isle  of  Man,  made  in,  1792,  it  is  stated,  at  p.  74,  that  the  Court  of  Exchequer  in  the 
Island,  takes  cognizance  of  all  disputes,  or  offences  respecting  the  Lords'  revenue,  and 
like  the  Court  of  Chancery  there,  it  usually  proceeded  without  a  jury;  and  to  that 
effect  was  the  opinion  of  Deemster  Moore,  who  was  examined  before  that  Commission 
(Rep  of  Comms.  1792,  App.  (C.)  No.  5).  In  1777,  a  Statute  was  passed  for  the  better- 
regulation  of  the  proceedings  in  the  Court  of  Exchequer  (Mill's  Stat.  Laws  of  the  Isle 
of  Man,  p.  362),  but  no  mention  is  there  made  of  a  jury,  and  upon  search  being  made 
in  the  Records  of  that  Court,  it  does  not  appear,  that  juries  have  since  that  time  been 
sum-[35]-moned  there  for  the  trial  of  any  cause.  Inquisitions,  it  is  true,  have  been 
taken,  as  appears  from  the  Records,  in  the  case  of  The  King  v.  Haywood  (Liber 
Scaccar  (Exch.  Bk.)  of  the  Isle  of  Man,  1786),  in  1786,  and  in  the  case  of  The  Att-Gen. 
v.  Holmes  (Liber  Scaccar  (Exch.  Bk).  of  the  Isle  of  Man,  1814),  in  1814,  but  these 
cases  were  prior  to  the  filing  of  an  information,  in  order  to  find  out  persons  unknown 
who  had  possessed  themselves  of  treasure  trove,  and  they  are  distinguished  from  an 
information,  such  as  this,  for  intrusion.  2  Hawkins,  P.C.,  p.  106  (8th  Edit.).  The 
case  of  The  Duke  of  Atholl  v.  Bridson  is  in  point.  There  a  Bill  was  filed  in  the  year 
1810,  in  the  Court  of  Exchequer,  by  the  Duke  and  his  lessees  for  the  recovery  of 
tithes.  The  Defendant  filed  a  plea  in  bar  to  the  suit,  and  when  the  case  came  on  for 
hearing,  the  Court  ordered  that  the  matter  of  the  plea  should  be  tried  by  a  jury  of 
the  country  at  the  Exchequer  Court.     The  Plaintiffs  then  petitioned  the  Court,  stating 

*  Present :  The  Lord  President  (the  Marquis  of  Salisbury),  the  Right  Hon.  Dr. 
Lushington,  the  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  T. 
Pemberton  Leigh,  the  Right  Hon.  The  Lord  Justice  Turner,  the  Right  Hon.  Sir  Law- 
rence Peel,  and  the  Right  Hon.  Sir  John  Taylor  Coleridge. 
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that  in  all  matters  of  public  revenue,  as  well  as  of  tithes,  it  was  contrary  to  law, 
as  well  as  the  practice  of  the  Exchequer  Court,  to  try  any  question  by  a  jury. 
The  Court  dismissed  the  petition,  but  upon  appeal  to  the  King  in  Council,  the 
Order  of  dismissal  was  reversed  (18th  April,  1815),  and  the  Courl  of  Exchequer 
afterwards  tried  the  cause  without  a  jury.  This  decision  was  followed  by 
the  Court  of  Exchequer  in  the  year  1817,  in  the  case  of  The  Bishop  of 
Soder  and  Man  v.  Fan-ant.  In  that  case  the  Bishop  Hied  a  Bill  in  the  Exchequer 
Court  for  the  recovery  of  tithes.  The  Defendants  put  in  answers,  and  afterwards 
petitioned  the  Court  that  a  jury  might  be  summoned  to  try  the  issue  between  the 
parties,  but  the  Court  refused  the  issue,  con-[36]sidering  itself  hound  by  the 
authority  of  The  Duke  of  Atholl  v.  Bridson.  The  same  course  was  pursued  in  tin- 
year  1819,  in  another  suit  relating  to  tithes.  The  Bishop  of  Soder  and  Man  v.  Tobin, 
and  the  decree  in  that  case  was  likewise  affirmed  on  appeal  by  the  King  in  Council 
upon  the  same  ground.  Great  authority  is  due  to  these  recorded  precedents.  It  is 
true  that  these  last  three  cases  relate  to  tithes,  but,  by  the  law  of  the  Island,  questions 
affecting  the  rights  of  the  Crown  and  public  revenue  are  placed  upon  the  same  foot  ing 
as  questions  regarding  tithes.  This  is  the  first  case  where  an  objection  has  been 
urged,  that  the  proceedings  taken  by  the  Attorney-General,  by  way  of  information 
for  intrusion,  were  wrong,  and  that  they  ought  to  have  been  under  the  Island 
Statute  of  1753  (Mill's  Stat.  Laws  of  the  Isle  of  Man,  p.  -*3 1 2 ) ;  "  An  Acl  passed  for 
the  better  prevention  of  petty  larceny  and  trespass."  Such  objection  is  untenable. 
The  Act,  5th  of  Geo.  III.,  c.  2G,  vested  in  the  Crown  all  the  rights  of  the  Lords  of  the 
Isle  of  Man,  and  the  Act,  10th  of  Geo.  IV.,  C  50,  places  the  land  revenue  of  the  Crown 
under  the  management  of  the  Commissioners  of  Woods,  which  is  made  to  extend  to 
and  include  the  Isle  of  Man.  Seel  ion  <s  enumerates  the  possessions  and  land  revenues 
of  the  Crown  in  the  Island.  Some  of  these  revenues  are  set  out  in  the  Book  of  Orders 
of  the  Commissioners  in  15G1  (ib.  p.  36). — [Lord  Kingsdown  :  This  is  a  proceeding 
respecting  rights  belonging  to  the  Crown  by  virtue  of  the  Crown's  title  under 
transfer  of  the  Island,  not  for  any  prerogative  rights  exclusively.] — Yes,  but  it 
involves  the  prerogative  of  the  Crown,  and  that  is  the  reason  for  showing  the  title 
[37]  of  the  Crown.  The  proceeding  by  information  for  intrusion  was  the  proper 
remedy.  Com.  Dig.,  tit.  "  Prerogative"  (D.  72)  ;  3  Bla.  Comm.,  p.  261  :  Viner's  Abr., 
tit.  "  Prerogative  of  the  King"  (F.  e.  3),  pi.  2;  and  the  suit  was,  therefore,  rightly 
brought  in  the  Exchequer  Court,  as  the  question  affected  the  rights  of  the  Crown. 
It  would  be  so  in  England.  Thus  in  The  Att.-Gen.  v.  Eallett  (15  Mee.  and  Wels.  97), 
on  the  allegation  that  the  profit  of  the  Crown  came  in  question,  the  Court  of  Exchequer 
ordered  the  proceedings  which  had  commenced  in  the  Court  of  Common  Pleas,  to 
be  removed  into  the  Exchequer.  Even  if  the  Court  of  Exchequer  had  the  power  to 
summon  a  jury,  this  is  a  case  in  which  that  power  ought  not  to  be  exercised,  especially 
as  the  case  was  not  ripe  for  that  purpose.  As  to  the  objection  that  no  place  or  the 
venue  is  stated,  we  submit  that  the  form  of  the  information  was  sufficient.  The 
Crown  can  lay  an  action  in  any  county  it  thinks  tit,  4  Inst.,  p.  172;  Com.  Dig.,  tit. 
"Prerogative"  (D.  85). — [Sir  John  T.  Coleridge:  Cannot  the  information  be 
amended?] — The  information,  we  submit,  is  in  the  correct  and  proper  form.  If  the 
Court  could  summon  a  jury  under  the  Act  of  1777.  the  omission  of  the  venue  would 
then  be  of  no  consequence. 

Mr.  Wilde,  (V>.C.,  and  Mr.  Maude,  for  the  Respondents. — The  question  is  sub 
Stantially  narrowed  to  this  point,  lias  the  Court  of  Exchequer  jurisdiction  to  try 
the  case  by  an  information  for  intrusion,  in  a  question  between  the  Crown  ami  the 
public;  and  if  so,  whether  it  ought  not  to  have  the  question  of  fad  raised,  tried  by 
a  jury  I  This  proposition  may  be  [38]  divided  into  two  branches:  First.  By  the 
law  of  the  Island  no  information  in  the  form  in  question  has  ever  been  known. 
No  relief  was  asked  by  the  information,  nor  could  the  Court  give  any  relief  againsl 
the  Defendants  in  respect  of  the  matters  charged  therein  :  but  we  do  not  now  rely 
upon  that  point.  By  the  English  law,  which  must  by  analogy  be  looked  to  in  deter- 
mining this  question,  informations  are  of  two  kinds,  either  in  rem  or  in  personam. 
An  information  for  intrusion  is  stated  in  Manning's  Exch.  Prac.,  p.  196,  to  he  "a 
proceeding  which,  although  answering  the  purpose  of  a  real  action,  is  said  to  lie  in 
the  nature  of  an  action  of  trespass,  quare  elausutn  fregit."  fiVr.  v.  Ridsford  (Savile 
35)-  Wickworth  v.  Man  (Yelv.  114):  Porter's  Case  (1  Co.  Rep.  17):  Case  o/  the 
Alton  Woods  (1   Co.   Rep.   27):  3   Bla.   Comm.,   p.    117:   Com.    Dig.,  tit.   "Action" 
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(N.  1);  Bacon's  Abr.,  tit,  "Actions  Local  and  Transitory"  (A);  Com.  Dig.,  tit. 
"Prerogative"  (D.  72).  It  is  a  Common  Law  proceeding.  The  Att.-Gen.  v.  Lord 
Churchill  (8  Mee.  and  Wels.  171),  was  an  information  for  intrusion,  but  the  Ex- 
chequer Court  held  that  the  Crown  had  not  the  right,  as  of  its  prerogative,  to  lay  the 
venue  in  any  county,  and  that  the  venue  must  be  laid  where  the  lands  lie.  How.  then, 
can  the  Appellant  say,  that  the  Court  of  Exchequer  in  the  Isle  of  Man,  which  he 
contends  is  analogous  to  the  Court  of  Exchequer  in  England,  has  the  power  to 
proceed  by  this  information  in  the  absence  of  any  venue  being  stated  1  That 
argument  goes  too  far,  for  it  would  give  the  Attorney-General  in  the  Island,  in 
virtue  of  the  Crown's  prerogative,  as  Lord  of  the  Island,  a  power  greater  than  the 
Court  held,  in  The  Att.-Gen.  v.  Lord  Churchill,  the  Crown  [39]  itself  possessed  here. 
A  count  in  an  indictment  containing  no  statement  of  venue  is  bad  at  Common  Law. 
The  Queen  v.  O'Conner  (5  Q.  Ben.  Rep.  16s),  Rex  v.  Holden  (2  Nev.  and  Man.  167). 
Then,  secondly,  even  if  an  information  for  intrusion  was  the  proper  form,  and  the 
case  was  not  triable  before  a  Common  Law  Court  of  the  Island,  or  a  Trespass  jury 
under  the  Island's  Statute  of  1753,  we  submit,  that  the  precedents  cited,  where  no 
jury  was  required,  are  far  from  being  uniform  or  satisfactory.  The  tithe  cases  do 
not  apply.  2  Eagle,  "  On  the  Law  of  Tithes,"  pp.  -'335-6,  shows  the  mode  of  re- 
covering tithes.  The  law  of  the  Isle  of  Man,  Statute  1736,  sec.  10  (Mill's  Stat.  Laws 
of  the  Isle  of  Man,  p.  242),  shows  that  by  the  Common  Law  of  the  Island,  trial  is 
always  by  jury,  and,  therefore,  the  analogy  applies  to  proceedings  between  the  Crown 
and  subjects,  as  by  the  English  law,  in  cases  of  information  for  intrusion.  The  Att.- 
Gen.  v.  Lord  Churchill,  and  Regina  v.  Ri/le  (9  Mee.  and  Wels.  227).  The  Att.-Gen. 
v.  The  Corp.  of  the  City  of  London  (14  Law.  Journ.  Ch.  305),  is  an  instance  of  the  form 
of  an  information  in  which  the  Attorney-General  in  England  proceeds  to  enforce 
the  Crown's  rights. 

Mr.  Willes,  in  reply,  Insisted  that  there  was  no  analogy  in  the  practice  as  to 
summoning  juries,  between  the  Court  of  Exchequer  in  England  and  the  Exchequer 
Court  in  the  Isle  of  Man. 

Their  Lordships'  judgment  was  pronounced,  as  follows,  by 

The  Right  Hon.  Sir  John  T.  Coleridge  (July  1,  1859).— This  is  an  appeal  from 
the  Court  of  Exchequer,  in  the  Isle  of  Man,  against  a  judgment  for  the  [40]  De- 
fendants on  demurrer  to  an  information  filed  against  them  by  the  Attorney-General 
of  the  Island.  The  objection  was,  on  the  one  hand,  so  purely  technical,  and,  on  the 
other,  so  easily  removeable  by  amendment,  that  their  Lordships  could  not  fail  to 
perceive  that  the  case  had  come  before  them  in  order  to  procure  a  determination  on 
some  more  important  question  involved  in  it.  And,  accordingly,  although  much 
learning  has  been  displayed  on  both  sides  in  regard  to  the  technical  objection,  yet  the 
real  under-lying  matter  in  dispute  has  been  mainly  the  subject  of  argument  before  us. 

The  information  states  the  seizen  of  Her  Majesty  in  Her  demesne  as  of  fee  in  right 
of  Her  Crown  of  and  in  a  close  called  "  The  Forest,"  part  and  parcel  of  the  Isle  of  Man, 
and  then  charges,  that  the  Defendants  on  the  22nd  of  July,  1856,  in  and  upon  Her 
possession  of  the  said  close,  entered,  intruded,  and  made  ingress,  committing 
trespasses  there.  Wherefore  the  Attorney-General  prayed  the  consideration  of  the 
Court  therein,  and  that  due  process  of  law  might  be  awarded  against  them  to  appear 
in  Court,  and  that  they  might  be  ordered  to  answer  the  premises  and  pay  the  costs. 

The  Defendants  demurred,  and  assigned  for  causes,  that  no  venue  or  place  was 
alleged  at  which  they  were  supposed  to  have  committed  any  of  the  offences  charged, 
and  that  no  relief  was  sought  against  them  with  respect  to  these  offences. 

The  Court  below  sustained  the  demurrers;  here,  however,  on  the  argument,  the 
latter  oround  was  abandoned,  and  the  want  of  venue  alone  insisted  on. 

The  Court  below  has  furnished  us  with  a  full  statement  of  the  reasons  for  its 
judgment;  and  these  are,  [41]  that  it  appeared  to  them,  on  hearing  the  case,  that 
the  matters  charged  against  the  Defendants  involved  questions  which  were  properly 
tryable  by  a  jury  ;  that  therefore,  it  was  necessary  that  the  venue  in  the  information 
should  be  so  laid  as  to  enable  the  Court  to  direct  its  process  to  the  proper  officer  for 
summoning  the  proper  jury  ;  that  the  only  venue  laid  in  the  information  was  "  The 
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Forest,''  which  conveyed  no  information  to  the  Court,  as  the  lands  known  of  old  by 
that  name  extended  into  every  Sheading,  and  nearly,  if  not  quite,  every  parish  in 
ihe  Island. 

For  the  Appellant  it  was  contended,  first,  that  the  Court  of  Exchequer  had  no  pou  er 
to  summon  a  jury.;  secondly,  that  if  it  had  such  power,  it  would  have  been  an  im- 
proper exercise  of  their  jurisdiction  to  summon  one  in  this  case:  and  thirdly,  thai 
at  all  events  without  the  help  of  any  venue  they  could  have  well  summoned  one, 
the  course  of  procedure  having  been  distinctly  prescribed  for  them  by  an  Act 
of  the  Tynwald. 

It  appears  to  their  Lordships  that  upon  the  first  of  tbos  ■  grounds  the  Appellant 
entirely  fails.  "We  have  been  referred  to  the  Report  of  the  Commissioners,  who 
were  appointed  in  1791,  to  inquire,  among  other  things,  into  the  constitution,  juris- 
diction, and  procedure  of  the  Courts  of  the  Island;  and  we  look  upon  this  Report 
(indeed  it  was  appealed  to  on  both  sides),  as  of  great  authority.  Learned  and 
able  persons  weir  members  of  that  Commission.  One,  Sir  William  Grant,  who  will 
always  be  remembered  as  one  of  the  most  cautious,  candid,  and  well-reasoning 
lawyers  of  his  own,  perhaps  of  any,  age.  In  this  Report,  it  is  stated,  page  [42] 
74,  that  the  Court  of  Exchequer  usually  proceeded  without  a  jury;  but  when  the 
(Governor  (who  is  the  presiding  Judge)  thought  fit,  he  directed  one  to  be  summoned, 
and  took  their  verdict:  and  this  Court,  it  is  stated,  took  cognizance  of  all  disputes 
or  offences  relating  to  the  Lords'  (now  the  Crown's)  revenue,  rights,  or  prerogatives. 
These  Commissioners  printed,  with  their  Report,  a  letter  (App.  to  Rep.  of  1792, 
(C.)  No.  o),  which  they  had  received  from  Sir  Wadsworth  Busk,  the  then  Attorney- 
General  of  the  Island,  making  the  same  statement,  as  to  the  power  of  summoning 
a  jury.  They  also  printed  the  examination  of  Deemster  Moore,  which  refers  to  an 
Act  of  the  Tynwald,  for  the  better  regulation  of  the  Court  of  Exchequer,  passed  in 
the  year  1777,  and  states  that  since  that  year  to  the  time  at  which  he  was  speaking, 
no  jury  had  been  made  use  of  in  causes  brought  before  the  Court  (App.  to  Etep.  of 
1792,  (C.)  No.  5).  This  last  statement  will  deduct  little  from  the  weighl  of  the 
Report  and  the  evidence  of  the  Attorney-General;  unless  upon  reference  to  the  Act 
in  question  that  shall  be  found  to  have  deprived  the  Court  of  its  power.  Where  any 
Court  lawfully  possesses  a  jurisdiction  for  the  benefit  of  the  subject  in  the  administra- 
tion of  justice,  it  is  settled  that  mere  non-user  does  not  take  it  away.  In  th< 
of  The  King  v.  The  Steward  of  Havervng  Atte  Boner  (5  Bar.  and  Aid.  691),  a  Manor 
Court  for  levying  fines,  and  suffering  recoveries,  and  trying  actions,  had.  in  fact, 
tried  none  for  fifty  years,  and  it  was  held  that  the  power  remained  in  full  force  : 
and  though  the  words  of  the  Charter  were  merely  words  of  grant  enabling  the  Court 
to  act,  that  they  were  [43]  imperative,  and  a  Mandamus  was  issued  to  compel  the 
opening  of  the  Court.  The  Act  of  the  Tynwald  for  the  better  regulation  of  the 
proceedings  in  the  Court  of  Exchequer,  is  silent  as  to  jury  trials,  but  it  enacts 
nothing  inconsistent  with  the  practice  of  summoning  them  continuing  as  before, 
and  certainly  contains  nothing  which  can  have  the  effect  of  abridging  its  jurisdicl  ion 
in  this  respect.  No  one  can  doubt  that  the  power  in  a  Court  to  summon  a  jury  for 
the  trial  of  issues  in  fact  is  an  eminently  useful  power,  and  one  which  cannot  be 
taken  away  by  so  slight  an  implication.  Further  than  this,  two  or  three  cat 
suits  for  tithes  were  relied  on  by  the  Appellant,  in  which  Orders  made  by  the  Courl 
of  Exchequer  for  trying  by  a  jury  the  issues  raised  by  the  pleas  were  reversed  by  the 
Privy  Council  on  appeal,  and  the  causes  remitted  back  to  the  Court  in  the  Island 
for  trial.  We  have  the  misfortune  of  not  knowing  what  were  the  circumstances  of 
those  cases,  or  the  ground  of  the  decision  :  it  may  well  be  that,  in  respeel  of  tithe 
suits,  it  may  have  been  shown  that  the  practice  was  settled  for  the  Court  itself 
to  try  them."  without  having  recourse  to  a  jury,  and  this  may  have  been  considered 
binding;  but  the  cases  certainly  fall  very  short  of  establishing  the  general  proposi- 
tion for  which  the  Appellant  must  contend.  On  a  review  of  the  authorities  theii 
Lordships  think  it  clear  that  the  Court  of  Exchequer  has  the  power  now  claimed, 
of  summoning  juries.  ,  .     . 

But,  secondlv,  it  is  said,  that  if  the  Court  has  the  power,  the  exercise  ol   it   m 
the  present  case' would  have  been  improper,  and  that  the  determination  to  exer. 
had  been  come  to,  in  fact,  before  the  [44]  cause  furnished  any  elements  of  decision 
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on  the  propriety  of  exercising  it.  Their  Lordships  would  be  slow  to  reverse  the 
decision  of  any  Court  on  such  a  point,  on  which  its  knowledge  and  means  of  judging 
must  generally  be  greater  than  those  which  they  themselves  possess.  But  they  are 
able  to  see  many  reasons  in  the  present  instance,  why  the  Court  might  think  it  better 
to  resort  to  a  jury  than  decide  for  themselves  on  the  disputed  facts  which  they 
might  expect  to  come  before  them.  It  is  not  suggested,  nor  do  their  Lordships  see 
any  grounds  for  apprehending,  that  the  Lieutenant-Governor  of  the  Island,  who 
represents  Her  Majesty,  and  without  whose  consent  the  jury  could  not  have  been 
.summoned,  or  that  the  other  members  of  the  Court,  could  have  been  influenced  in 
their  opinion  by  any  indirect  motive  ;  and  their  Lordships  feel  bound  to  presume 
that  they  were  actuated  only  by  an  honest  desire  to  elicit  the  truth  in  the  most 
perfect  manner  on  questions  of  fact,  which  might  be  difficult  and  complicated.  Nor 
do  they  see  any  reason  to  believe  that  they  came  to  their  conclusion  without  the 
means  of  possessing  adequate  knowledge.  The  information  disclosed  the  nature 
of  the  case;  and,  without  any  further  light  from  circumstances  than  they  might 
judicially  enjoy,  they  might  well  infer  from  that  alone,  that  questions  were  likely 
to  arise,  many  and  various,  with  conflicting  evidence  derived  from  interested,  or 
excited,  witnesses,  and  that  these  might  be  more  fitly  left  to  the  decision  of  a  jury 
than  reserved  for  their  own.  The  very  circumstance  that  such  a  decision  would  be, 
probably,  better  accepted,  and  have  more  weight  than  their  own,  in  a  matter  in 
which  the  Crown  was  [45]  directly  interested,  might  not  unreasonably  have  weight 
with  them.  On  the  whole,  we  see  no  grounds  whatever  for  adopting  the  views  of 
the  Appellant  on  this  second  point. 

The  third  point  made  by  the  Appellant  depends  on  the  construction  to  be  put  on 
the  Tynwald  Act,  intituled,  "  An  Act  for  the  better  regulation  of  proceedings  by 
juries  before  a  Court  of  Common  Law  "  (Mill's  Stat.  Law  of  the  Isle  of  Man,  p.  365). 
Independently  of  this  Act,  we  think  we  ought  to  give  credit  to  the  Court,  which 
declares  that  for  want  of  the  venue  it  is  unable  to  direct  its  process  properly.  Their 
Lordships  think  this  Act  has  nothing  to  do  with  the  Court  of  Exchequer.  It  is  quite 
clear,  when  the  two  other  Acts  passed  at  the  same  time,  and  formrng'  with  it  one 
entire  scheme,  are  looked  to,  and,  still  more,  when  the  Commissioners'  Report  is 
borne  in  mind,  that  the  Court  of  Exchequer  is  not  included  under  the  term  the 
"  Courts  of  Common  Law."  All  the  earlier  provisions  of  the  Act  are  expressly 
limited  to  "  actions  and  suits  at  Common  Law,  which  require  a  trial  by  jury,"  and 
which  are  to  "  be  tried  and  determined  at  the  Common  Law  Court."  It  was  ad- 
mitted that  this  had  no  reference  to  suits  in  the  Exchequer ;  but  a  later  provision 
in  this  Act  was  relied  on,  which  speaks  of  the  trial  of  "  all  suits  where  a  jury  is  by 
law  necessary,"  and  these  words  were  said  to  extend  the  operation  of  the  preceding 
clause  to  such  a  case  as  the  present.  It  is  obvious  how  inconsistent  this  would  be 
with  the  preceding  argument  of  the  Appellant;  but  their  Lordships  think  this  a 
very  forced  construction.  It  seems  to  them  that  these  words  must  be  understood 
only  with  reference  to  those  [46]  which  have  gone  before ;  and,  that  this  is  the  true 
construction,  is  made  abundantly  clear  by  the  proviso  which  follows  as  to  a  view 
or  special  jury,  the  motion  for  which  must  be  made  to  the  Court  of  Common  Law 
expressly;  showing  that  all  the  way  through,  the  enactments  correspond  with  the 
title,  and  refer  only  to  the  Common  Law  Court. 

Their  Lordships,  therefore,  are  of  opinion,  that  the  Appellant  fails  on  all  three 
grounds.  They  cannot  regret  that  their  decision  will  confirm  the  Court  of  Ex- 
chequer in  the  possession  of  a  power  which  is  calculated  in  itself  to  be  of  material 
assistance  to  them  in  the  satisfactory  determination  of  many  cases  before  them. 
Nor  do  they  see  any  reason  to  apprehend  evil  consequences  from  their  possessing  the 
power  while  the  exercise  of  it  is  under  the  control  of  those  who  cannot  be  presumed 
to  be  likely  to  abuse  it  to  factious  or  indirect  purposes.  These  considerations,  how- 
ever, do  not  influence  the  decision  of  the  appeal. 

Their  Lordships  will  advise  Her  Majesty  that  this  appeal  ought  to  be  dismissed  ; 
however,  under  the  circumstances,  without  costs. 

[Mews'  Dig.  tit,  COLONY,  III.  Appeals  to  Privy  Council,  6.  Practice,  m.  Security 
for  Damages  and  Costs,-  tit.  COURT,  D.  Inferior  Courts,  1.  General  Principle ; 
tit.  ISLE  OF  MAN,  3.  Courts  an:»  Officers.     S.C.  7  W.R.  713.     See  Robertson 
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v.  Dvmaresq,  1864,  2  Moo.  P.C.  (N.S.),  66;  A.-G.  for  Victoria  (In  re),  1866, 
3  Moo.  P.C.  (N.S.),  527;  A.-G.  for  New  South  Wales  v.  Macpherson,  1870,  7  Moo. 
P.C.  (N.S.),  49.] 


[47]    ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  FOR 

LOWER  CANADA. 

MARY   M'CARTHY,— Appellant;   MIRIAM   JUDAH,— Respondent  * 

[June  21,  1858]. 

An  action  was  brought  against  the  executrix  of  M.  H.  in  the  year  1854,  upon  the 
following  document  : — '*  On  demand.  1  will  pay  at  any  time  to  Miss  .M.  J.,  if 
she  will  marry  my  adopted  son,  A.  T.  II.,  £1500,  currency.  Three  Rivers, 
14th  August,  1810.  M.  II."  The  declaration  alleged  that  this  promise  was 
the  ground  which  induced  the  Plaint  ill  (formerly  M.  J.)  to  marry  M.  H.'s 
son,  A.  T.  H.  The  defence  to  the  action  was  that  this  instrument  was  a 
forgery.  Upon  the  evidence  it  appeared,  that  oo  claim  had  been  made  by 
the  Plaintiff  for  principal  or  interest  during  the  lifetime  of  M.  H.,  nor  was 
it  shown  how  the  instrument  came  into  the  Plaintiff's  possession,  nor  did  the 
Plaintiff  in  any  way  account  for  not  enforcing  the  demand  during  the  life- 
time of  M.  H.  It  further  appeared,  that  M.  H.  had,  in  two  letters  written 
about  the  date  of  the  alleged  note,  promised  to  provide  for  the  Plaintiff  and 
any  family  she  might  have,  and  had,  by  a  deed  of  donation  inter  vivos,  pro- 
vided for  his  son,  A.  T.  H.  and  the  Plaintiff  and  their  family. 

Held  (reversing  the  judgment  of  the  Court  of  Queen's  Bench  in  Lower  Canada): 
that,  without  deciding  that  the  instrument  was  a  forgery,  sufficient  appeared 
from  the  facts  to  lead  to  the  conclusion  that  M.  H.  had  provided  for  the 
Plaintiff  by  the  deed  of  donation  in  satisfaction  of  the  promise  made  to  her, 
which  inference,  coupled  with  the  fact  of  the  Plaintiff  not  claiming,  or 
bringing  the  action  in  M.  H.'s  lifetime,  or  accounting  for  the  custody  of  the 
instrument,  afforded  strong  proof  of  satisfaction  by  the  deed  of  donation  for 
any  promise  made  by  M.  H. 

Whether  the  evidence  of  cousins-german  to  a  party  in  the  cause  is  by  the  law 
of  Lower  Canada  admissible? 

The  Courts  in  Canada  examined  witnesses,  and  compared  the  handwriting  of 
the  instrument  sued  upon,  with  the  handwriting  of  two  other  documents  put 
in  evidence  and  admitted  to  be  genuine.  In  such  circumstances  the  Judicial 
Committee  upon  petition  for  that  purpose,  ordered  the  Court  in  Canada  to 
transmit  the  originals  for  the  purpose  of  inspection  and  comparison  at  the 
hearing  of  the  appeal  from  the  judgment  of  the  Court  in  Lower  Canada. 

This  was  an  action  brought  by  the  Respondent  in  the  Superior  Court  at  Three 
Rivers,  in  Lower  Canada,  [48]  to  recover  a  sum  of  £1500,  from  the  Appellant,  as  the 
executrix  of  one  Moses  Hart,  upon  the  following  note: — "On  demand,  I  will  pay 
at  any  time  to  Miss  Miriam  Judah,  if  she  will  marry  my  adopted  son,  Alexander 
Thomas  Hart,  One  thousand  five  hundred  pounds  currency.  Three  Rivers,  11th  of 
August,  1840.  M.  Hart."  This  instrument  was  alleged  by  the  Respondent  to  have 
been  signed  by  Moses  Hart,  but  was  impeached  by  the  Appellant  as  being  a  fabri- 
cated document. 

The  facts  of  the  case  were  as  follows :  — 

Moses  Hart,  the  Appellant's  Testator,  who,  as  well  as  the  Respondent,  was  "t' 
the  Jewish  persuasion,  was  a  merchant  residing  in  the  town  of  Three  Rivers,  in 
Lower  Canada.      He  had  several  children,  legitimate  and  illegitimate  :  and.  amongst 


*  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  The  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward 
Ryan,  and  the  Right  Hon.  Sir  John  Taylor  Coleridge. 
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the  latter,  was  Alexander  Thomas  Hart.  The  Respondent,  Miriam  Judah,  was  a 
niece  of  Moses  Hart.  In  1840,  she  was  living  with  her  mother,  unmarried,  at  New 
York,  at  which  place  Alexander  Thomas  Hart  had  also  been  staying.  There  had 
been  a  proposal  for  a  marriage  between  the  Respondent  and  Alexander  Thomas 
Hart  ;  and  his  father,  Moses  Hart,  approved  of  the  marriage,  and  was  desirous  that 
it  should  take  place;  and  he  expressed  his  approval  by  a  letter  written  by  him  to 
the  Respondent  on  the  15th  of  August,  1840,  as  follows:  "  Dear  Marianne — Aleck 
will  deliver  you  this  letter;  and  if  you  marry  him,  it  will  not  only  please  me,  but 
you  may  rely  that  I  shall  take  care  of  you,  that  you  do  not  want,  and  shall  assist 
you  both ;  and  if  you  have  children,  they  shall  share  in  my  estate  as  my  other  grand- 
children. Wishing  your  mother  and  family  health  and  happiness,  I  am  your  affec- 
tionate uncle,  M.  Hart."  And,  two  days  afterwards,  namely,  on  the  17th  of  August, 
1840,  he  wrote  to  her  the  [49]  following  letter :  "  Dear  Miriam — I  received  your  two 
letters ;  Aleck  took  the  first  one,  and  said  he  would  answer  it.  If  you  marry  him, 
it  would  give  me  much  pleasure,  and  I  will  always  take  care  of  you.  Wishing  your 
mother  and  family  health  and  happiness,  I  am  your  affectionate  uncle,  M.  Hart." 

The  marriage  between  Alexander  Thomas  Hart  and  the  Respondent  took  place 
at  New  York,  United  States,  in  December,  1840;  and  after  the  marriage  they  went 
to  live  at  Three  Rivers,  where  his  father  employed  him  as  his  agent  and  manager 
in  his  business;  and  up  to  the  time  of  a  dispute  between  them,  he  appeared  to  have 
entertained  great  affection  for  him. 

Moses  Hart,  on  the  29th  of  January,  1847,  made  a  formal  donation  inter  vivos, 
of  the  Seigneurie  of  Cour  Val  to  Alexander  Thomas  Hart  for  his  life,  with  remainder 
to  his  children,  in  absolute  property;  or,  in  default  of  children,  as  to  one-half,  to 
the  Respondent  for  her  life,  with  remainder  to  his  other  children  :  and,  on  the  1st  of 
April,  1847,  he  also  made  a  Will,  whereby  he  confirmed  and  enlarged  the  gift  so 
made  by  him  ;  and  after  making  provisions  for  his  other  children,  he  left  the  residue 
of  his  property  amongst  them,  giving  a  ninth  share  to  Alexander  Thomas  Hart 
and  the  Appellant ;  appointing  her  executrix,  aiid  Aaron  Thomas  Hart,  another  of 
his  sons,  executor  of  his  Will.  On  the  27th  of  July  in  the  same  year  he  executed  a 
Codicil;  revoking  the  appointment  of  Aaron  Hart  as  his  executor,  and  leaving  the 
Appellant  sole  executrix ;  he  also  revoked  the  bequest  to  Alexander  Thomas  Hart 
of  the  share  of  the  residue  bequeathed  to  him  by  the  Will,  but  in  no  other  way  inter- 
fered with  the  specific  bequest  to  him  and  his  children. 

[50]  Moses  Hart  died  on  the  15th  of  October,  1852;  the  Respondent's  husband, 
Alexander  Thomas  Hart,  having  died  in  the  month  of  April. 

The  Respondent  on  the  10th  of  February,  1854,  brought  the  present  action  in 
the  Court  of  the  Three  Rivers,  both  in  her  own  right  and  as  legatee  for  life,  and, 
also,  as  guardian  of  Moses  Alexander  Hart,  David  Alexander  Hart,  and  Lewis  Alex- 
ander Hart,  infants,  the  issue  of  the  marriage  with  her  late  husband,  against  the 
Appellant,  in  her  quality  of  sole  testamentary  executrix  of  Moses  Hart,  deceased : 
the  declaration  alleged,  amongst  other  things,  that  Moses  Hart,  desiring  that  Alex- 
ander Thomas  Hart,  who  was  residing  with  him  as  his  adopted  son,  should  be 
married,  signed  and  transmitted  to  the  Respondent  a  written  promise,  which  was 
annexed  to  the  declaration,  and  was  in  these  terms : — "  On  demand  I  will  pay  at  any 
time  to  Miss  Miriam  Judah,  if  she  will  marry  my  adopted  son,  Alexander  Thomas 
Hart,  £1500  currency.  Three  Rivers,  14th  of  August,  1840.  M.  Hart";  that  Alex- 
ander Thomas  Hart  and  the  Respondent  were  then  too  poor  to  intermarry  without 
some  assistance  ;  that  Moses  Hart  was  rich,  and  had  for  some  time  desired  to  unite 
the  Respondent  in  marriage  with  his  adopted  son,  for  both  of  whom  he  had  mani- 
fested much  affection  ;  that  in  consequence  of  the  above-mentioned  promise,  the 
Respondent  consented  to  the  marriage,  which  was  celebrated  in  the  City  of  New 
York,  on  the  2nd  of  December,  1840  ;  immediately  after  which  the  Respondent  and 
her  husband  returned  to  the  town  of  Three  Rivers  to  reside  there  permanently ;  and 
that  without  the  above  engagement  the  Respondent  would  not  have  married  her 
late  husband. 

[51]  The  Appellant,  by  her  answer,  denied  in  general  terms,  the  allegations  in 
the  declaration,  stating  that  Moses  Hart  did  not  sign  or  consent  to  the  note  sued 
upon,  and  that  the  Appellant,  in  the  capacity  of  executrix,  was  not  liable  to  the 
Respondent  as  alleged  in  the  declaration.     To  this  the  Respondent  replied,  assert- 
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ing   the    truth    of    her    declaration,    and    that    the    note    was    the    handwriting   of 
Muses  Hart. 

Evidence  was  entered  into  on  both  sides.  The  evidence  was  of  a  conflicting 
character.  Twelve  witnesses  were  examined  on  behalf  of  the  Respondent;  by  their 
testimony  it  appeared,  that  Alexander  Thomas  Hart  was  employed  by  bis  father 
as  an  agent  in  his  business,  and  was  much  confided  in  and  beloved  by  him  :  that,  at 
the  date  of  the  note  in  question,  Moses  Hart  was  reputed  to  be  worth  £40,000,  and 
had  written  the  two  notes  before  mentioned,  dated  the  15th  and  17th  of  August,  1840 
(ante  [12  Moo.  P.C.],  pp.  4e'-(.)),  urging  the  Respondent  to  enter  into  the  marriage 
with  her  late  husband.  The  witnesses  also  spoke,  with  more  or  less  strength,  to  their 
opinion,  that  the  body  and  signature  of  the  disputed  instrument  was  in  M 
Hart's  handwriting;  but  no  direct  evidence  was  given  of  the  fact  of  writing  or 
signature,  or  of  the  circumstances  under  which  the  document  was  written  and 
signed,  or  how  it  came  into  the  Respondent's  possession;  nor  was  any  evidence 
given  of  the  reason  why  payment  had  not  been  made  during  Moses  Hart's  lifetime. 
The  Respondent  also  exhibited  interrogatories  to  the  Appellant  :  from  the  answers  to 
which  it  appeared,  that  some  time  before  the  death  of  Moses  Hart  there  had  been  a 
quarrel  between  him  and  his  son,  Alexander,  the  result  of  which  was,  that  the  latter 
was  put  out  of  his  father's  house;  [52]  but  neither  then  nor  at  any  time  before  the 
latter  part  of  the  year  1853  had  she  heard  the  slightesl  allusion  to  the  existence  of 
such  an  instrument.  The  Appellant  examined  rive  witnesses,  who  spoke  to  their 
belief  that  the  body  and  signature  of  the  disputed  instrument  were  not  in  Mosee 
Hart's  handwriting,  and  gave  the  reasons  upon  which  their  opinions  were  based. 

After  the  Appellant's  case  was  closed,  the  Respondent  moved  that  her  enquett 
might  be  reopened  ;  and  an  affidavit  was  made  by  her  upon  the  30th  of  October,  1854, 
to  the  effect  that  she  had  discovered,  since  the  25th  of  that  month,  that  she  was 
able  to  prove,  first,  by  the  evidence  of  Thomas  S.  Judah,  Henry  Judah,  Aaron  David, 
and  many  other  persons,  that  towards  the  end  of  August,  or  in  the  month  of  Sep- 
tember, 1840,  or  about  that  time,  Moses  Hart  had  fold  them  that  he  had  sent  to  the 
Respondent  a  writing  containing  a  promise  to  pay  her  ,£1500.  if  she  would  marry 
his  son  :  and,  secondly,  that  she  could  produce  witnesses  who  could  contradict  the 
Appellant's  evidence.  The  Appellant  objected  to  further  evidence  being  entered 
into;  but,  on  the  7th  of  November,  the  Court  (Mr.  Justice  Mondelet  dissenting) 
allowed  the  Respondent's  enquite  to  be  opened,  for  the  purpose  of  admitting  the  first 
head  of  evidence,  but  rejected  the  rest  of  the  motion.  Under  this  permission,  the  Re- 
spondent examined  Thomas  S.  Judah  and  Henry  Judah.  two  of  the  witnesses  named 
by  her.  Thomas  S.  Judah.  being  examined  on  the  voir  dire,  deposed  thai  lie  was  not 
related  to  the  Respondent,  but  that  the  late  Moses  Hart  married  the  sister  of  tire 
witness's  father.  The  Aj:q;>ellant  objected  to  the  reception  of  his  evidence,  on  the 
ground  that  the  witness  was  within  the  prohibited  degree  of  relationship  to  Mose> 
Hart,  of  [53]  whose  succession  the  Appellant  was  the  representative  ;  and  insisted, 
that  by  the  law  of  Lower  Canada,  the  testimony  of  a  person  related  to  the  parties 
in  the  cause  within  the  degree  of  first  cousin,  could  not  be  admitted.  The  Judge 
(Vanfelson)  overruled  the  objection,  as  it  did  not  go  to  any  relationship  between  the 
witness  and  the  Appellant,  but  only  to  her  interest  in  the  succession  of  the  deceased. 
Moses  Hart.  The  witness  then  deposed  that  he  had  been  the  legal  adviser  of  M 
Hart  for  many  years,  and  that  he  had  frequently  had  conversations  with  Moses 
Hart  of  a  confidential  nature  respecting  his  private  affairs  :  and  that  the  deceased 
had  told  him  that  he,  deceased,  had  written  to  the  Respondent  that  if  she  would 
marry  Alexander  Thomas  Hart  he  would  give  her  £150(1;  and  that  he  would  do 
more,  and  would  provide  for  any  children  she  might  have  ;  the  witness  also  deposed 
to  the  note  being  in  the  deceased's  handwriting.  Henry  Judah  was  also  examined  on 
the  voir  dire  before  Mr.  Justice  Smith  :  he  stated  that  he  was  m>i  related  to  the  Re- 
spondent, but  that  he  was  related  in  the  same  manner  as  the  last  witness  to  the  de- 
ceased, Moses  Hart  ;  the  same  objection  was  then  taken  on  the  part  of  the  Appellant, 
and  reserved  by  the  Judge.  The  witness  deposed  to  conversations  with  Moses  Hart, 
in  which  he  expressed  his  intention  to  confer  advantages  on  the  Respondenl  if  she 
married  his  son  Alexander  Thomas  Hart  :  that  the  deceased  was  greatly  pleased  with 
the  marriage:  and  that  the  witness  well  knew  the  writing  and  signature  of  the 
deceased,  and  had  no  doubt  the  note  was  written  and  signed  by  him. 
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On  the  6th  of  June,  1855,  the  Superior  Court,  Mr.  Justice  Day  dissenting,  pro- 
nounced judgment,  reject-[54]-ing  the  evidence  of  Thomas  S.  Judah  and  Henry 
Judah,  on  the  ground,  that  the  witnesses  were  related  to  the  Respondent  within 
the  degree  prohibited  by  law,  and  the  Court  held  upon  the  merits  of  the  contestation 
raised  between  the  parties,  that  considering  it  was  not  proved  and  established  to 
the  satisfaction  of  the  Court,  by  evidence  produced  in  the  cause,  that  the  paper 
writing  whereon  the  Plaintiff's  action  was  founded  was  of  the  proper  handwriting 
of  the  late  Moses  Hart,  but  that  on  the  contrary  thereof,  it  appeared  to  the  Court 
that  the  paper  writing  was  forged  and  counterfeit,  and  the  Court  dismissed  the 
action  with  costs. 

The  Respondent  appealed  to  the  Court  of  Queen's  Bench  for  Lower  Canada,  on 
the  ground  that  the  declaration  had  been  fully  proved;  that  the  evidence  of  Thomas 
S.  Judah  and  Henry  Judah  had  been  improperly  rejected,  there  being  no  alliance 
or  relationship  between  them  and  the  Respondent ;  that  ihe  Appellant  had  not  con- 
tradicted or  destroyed  the  Respondent's  proof  ;  and,  that  the  judgment  was  irregular 
and  contrary  to  law  and  justice. 

The  Court  of  Queen's  Bench,  on  the  1st  of  October,  1856,  consisting  of  the  Chief 
Justice  Sir  L.  H.  Lafontaine,  and  the  Puisne  Judges,  Aylwin,  Duval,  and  Carow  (Mr. 
Justice  Aylwin  dissenting),  reversed  the  judgment  of  the  Superior  Court;  the 
majority  of  the  Judges  being  of  opinion,  that  the  evidence  of  Thomas  S.  Judah  and 
Henry  Judah  had  been  rejected  on  the  principle  that  they  were  allied  to  the  Re- 
spondent within  the  prohibited  degree,  though,  in  point  of  fact,  they  were  not  allied 
to  her ;  and  that  the  view  taken  by  the  Superior  Court  of  the  evidence  was  not 
justified  on  a  due  appreciation  of  it;  but  that,  [55]  on  the  contrary,  it  resulted  from 
the  evidence,  that  the  document  in  question  was  genuine,  and  had  been  truly  written 
and  signed  by  Moses  Hart;  and  the  Court  accordingly  condemned  the  Appellant 
to  pay  to  the  Respondent  the  sum  of  £1500,  with  interest  from  the  10th  of  February, 
1845,  the  day  of  the  commencement  of  the  action,  and  costs. 

The  Appellant  appealed  from  this  judgment  to  Her  Majesty  in  Council. 

After  the  petition  of  appeal  was  lodged,  the  Appellant  moved  (22nd  Feb.  1858  *), 
on  petition,  for  an  order  on  the  Court  of  Queen's  Bench  in  Lower  Canada  for  trans- 
mission of  documents.  The  petition  set  forth  that  the  witnesses  of  the  Appellant, 
in  the  Court  below,  deposed  that  the  instrument  of  the  14th  of  August,  1840,  Mas 
not,  in  their  opinion,  in  the  handwriting  of  Moses  Hart;  and  that  divers  of  the 
letters  in  the  same  had  been  retouched,  and  that  the  same  was  not  a  genuine  hand- 
writing, but  in  a  forced  imitation  of  the  handwriting  of  Moses  Hart  to  the  two 
letters  written  by  him  on  the  15th  and  17th  of  August,  1840;  that  the  instrument 
of  the  14th  of  August,  1840,  and  also  those  two  letters,  filed  in  the  Superior  Court, 
had  since  been  transmitted  to  the  Court  of  Queen's  Bench,  in  Lower  Canada ;  and 
that  the  Appellant  had  been  advised  that  the  pending  appeal  could  not  be  satis- 
factorily heard  unless  the  note  sued  on  and  letters  were  laid  before  their  Lordships 
for  examination  and  comparison,  and  the  petition  prayed  that  the  instrument  of 
the  14th  of  August,  1840,  and  also  the  two  letters  of  the  15th  and  17th  of  the  same 
month,  might  be  trans-[56]-mitted  to  England.  This  petition  was  supported  by  an 
affidavit  of  the  Appellant's  agent  in  England  to  the  effect  that  the  appeal  could  not 
be  satisfactorily  tried,  or  full  justice  done  to  the  case  of  the  Appellant  unless  the 
documents  were  submitted  to  the  inspection  of  their  Lordships. 

Mr.  W.  Field,  in  support  of  the  petition. 

Their  Lordships  granted  the  application  (see  Mason  v.  The  Att.-Gen.  of  Jamaica, 
4  Moore's  P.C.  Cases,  228,  as  to  the  power  of  the  Judicial  Committee  to  order  certified 
copies  of  documents,  not  part  of  the  transcript,  to  be  transmitted  to  the  Privy 
Council). 

It  was,  therefore,  ordered  that  the  note  sued  on,  and  the  two  letters,  all  purport- 
ing to  be  signed  by  Moses  Hart,  should  be  transmitted  by  the  Court  of  Queen's 
Bench  for  Lower  Canada,  in  original,  to  the  Registrar  of  the  Privy  Council,  to  be 
laid  before  their  Lordships  on  the  hearing  of  the  appeal,  and  that  duly-authenti- 


*  Present:    The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Lei«h, 
the  Right  Hon.  Sir  Edward  Ryan,  and  the  Right  Hon.  Sir  Cresswell  Cresswell 
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cated  copies  of  the  documents  be  filed  in  the  Registry  of  the  Court  of  < }n< 'en's  Bench 
whilst  the  original  documents  were  transmitted  to  England. 

The  original  documents  having  been  transmitted,  the  appeal  now  came  on  for 
hearing  (21st  June,  1858). 

_  Mr.  R.  Palmer,  Q.C.,  and  Mr.  W.  Field,  for  the  Appellant.— First,  as  to  the  ad- 
missibility of  the  evidence  of  the  witnesses,  Thomas  S.  Judah  and  Henry  Judah, 
who  were  examined  by  the  Respondent.  Their  evidence,  we  submit,  was  inadmis- 
sible by  the  law  in  force  in  Lower  Canada,  as  they  were  nephews  to  Moses  Hart, 
and  cousins-german  to  his  children,  who.  being  legatees  under  Hart's  Will,  are 
parties  interested  in  [57]  the  suit.  The  Ordinnance  of  1667,  Tit.  22,  Art.  3,  which 
governs  this  point,  declares  that  "  les  ixirens  et  allies  des  parties  jusqu'aux  enfans 
de  cousins  issus  de  germain  mclusivement,  n>-  peuvent  itre  tSmoins  en  mati&ri  civile, 
pour  (Mposer  en-  lew  favew  on  contre  eux  amis  seront  lews  depositions  rejeties." 
They  also  referred  to  Guyot's  Rip.,  voci  "  Temoignage,"  Tome  17.  p.  66;  Merlin's 
Rep.,  de  Jin:,  Tit,  " Timoim  Judiciare"  Tome  17.  s.  I..  Ait.  III.,  sees.  vii.  and  viii.  ; 
and  Pothier,  " Traiie  des  Obligations"  No.  795,  referred  to  in  ib.  Secondly.  Upon 
the  face  of  this  instrument,  it  bears  every  appearance  of  being  fabricated.  Wit- 
nesses depose  that  it  is  not  in  Moses  Hart's  handwriting.     It  is  apparently  written 

upon  a  scrap  of  paper,  torn  off  from  a  letter,  or  s< ther  document  :  many  of 

the  letters  in  it  appear  to  be  painted,  and  others  in  a  forced  imitation  of  the  writing 
of  Moses  Hart  in  the  two  letters  of  the  15th  and  17th  of  August,  1840,  which  have 
been  all  along  in  the  possession  of  the  Appellant,  or  of  her  deceased  husband. — 
[The  Lord  Justice  Knight  Bruce. — Would  it  not  be  proper  to  examine  here  a  person 
competent  to  give  evidence  upon  this  point?]     (See  Cooper  v.  Bockett,  1  Moore's  P.C. 
Cases,  433,  where  the  Judicial  Committee  examined  an  expert,  accustomed  to  examine 
and  compare  writings.) — We  do  not  propose  to  do  so.     The  letters  are  admitted  to 
be  in  the  handwriting  of  Moses  Hart.     Again,  it  is  an  important  fact,  that  notwith- 
standing those  letters  were  written  within  a  very  short  time  after  the  date  of  this 
alleged  promise,  no  allusion  to  this  document  is  made  in  either  of  those  letters,  or  in 
the  Will  or  Codicil  of  Moses  Hart.     No  trace  of  such  a  document  was  to  be  found 
until  it  was  produced  in  this  action.     All  these  are  suspicious  facts.     Neither  [58] 
has  it  been  shown  how  it  came  into  the  Respondent's  possession.      It  seems  strange 
that  if  the  instrument  was  gemiine,  the  Respondent  did  not,  on  the  marriage  taking 
effect,  enforce  payment  of  such  a  large  sum  at  once.     Lastly.     The  promises  made 
in  the  letters  of  the  15th  and  17th  of  Augusl  to  provide  for  the  Appellant,  and  the 
children  of  the  marriage,  were  fulfilled  by  the  provision  made  by  the  deed  of  gifl 
inter  vivos.     So  that  even  assuming  that  the  instrument  sued  upon  was  genuii  e, 
there  is  a  presumed  revocation  of  the  promise  from  the  execution  of  such  deed  of 
donation,  and  such  instrument  cannot,  by  the  law  of  Lower  Canada,  confer  a  righl 
of  action  on  the  Appellant.      The  object  of  that   instrument    must   be  considered  as 
specifying  the  extent  of  Moses  Hart's  liberality,  which  is  indefinable  from  the  two 
letters.      But,    if    such    instrument   be   taken    in    connection    with    these    letters,    the 
intention   of  Moses   Hart  must  be  considered  to  have  been   to   make  a   donation   ' /' 
favew  de  mariage  of  the  Appellant.     By  i lie  law  of  Lower  Canada,  marriage  settle- 
ments may  be  made,  giving  the  wife  all  the  powers  of  a  feme  covert.     In  the  absi 
of  such  settlement,  the  regime  >-//  communaute  arises,  and  the  husband  is  invested 
with  the  sole  management.     Now,  the  intention  of  Moses  Hart,  to  be  collected  from 
this  alleged  note,  was  to  make  the  Appellant  a  gifl  or  donation,  or  to  settle  on  her, 
£1500.     It  may  be,  that  the  marriage,  nor  being  preceded  by  a  settlement,  frusl  rated 
his  intention.     It  must,  therefore,  be  deemed  that   the  deed  of  donation   entre  vis 
repaired  the  want  of  a  settlement.     By  the  law  of  Lower  Canada  there  musl  he  ex- 
press acceptance  by  the  donee,  without  which  the  donation  is  not  perfect.     Grenier, 
"Traitt  des  Donations,"  No.  5(5.  Tome  1,  [59]  pp.  362-3-4,  ib.  No.  58,  p.  376  (4th 
Edit.  Paris).     Here  the  Appellant  fails  in  the  essential  particulars  of  acceptation 
and  delivery.     Again,  when   and  by  whom   was  this  instrument    delivered  to   herl 
How  and  when  did  she  notify  to  Moses  Hart   her  acceptance,  -<>  as  to  bind  him  to 
specific  performance  and  prevent  revocation?      No  such  demand  was  made,  and  the 
Appellant  and  her  children  now  enjoy  the  property  under  the  donation  inter  i 
of  Moses  Hart. 

Mr.    Manisty,    Q.C.,    and    Mr.    Ayrton,   for   the   Respondent.— The    evident 
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Thomas  S.  Judah  and  Henry  Judah  was  admissible.  They  were  not  within  that 
prohibited  degree  of  relationship  to  the  Appellant  or  Respondent,  which  the  law  of 
Lower  Canada  rejects.  The  majority  of  the  Court  below,  consisting  of  the  Chief 
Justice  Lafontaine,  and  two  other  Judges,  were  of  opinion,  that  they  were  not  dis- 
qualified from  giving  evidence  in  the  cause.  Upon  the  evidence  it  was  satisfactorily 
proved  that  the  instrument  upon  which  the  action  was  founded  was  in  the  hand- 
writing of  Moses  Hart.  As  to  the  appearance  of  the  note,  which  has  been  so  strongly 
observed  upon  by  the  Appellant's  Counsel,  the  paper  on  which  it  is  written  is  ap- 
parently torn  off  from  a  larger  sheet  of  paper,  probably  from  the  paper  on  which 
Moses  Hart  wrote  to  his  niece  in  August,  1840,  and  at  the  time  gave  it  to  his  son  to 
make  use  of  in  advancing  his  suit  with  her.  A  satisfactory  answer  may  be  given 
to  the  question  now  urged  by  the  Appellant,  why  no  demand  was  made  for  payment 
of  the  amount  promised  in  the  instrument.  The  Respondent,  her  husband  and 
family,  were  living  with  and  maintained  by  Moses  [60]  Hart,  If  any  attempt  had 
been  made  to  enforce  the  Respondent's  rights  under  this  note  in  Moses  Hart's  lifetime, 
it  would  have  caused  a  rupture  in  the  family,  and  materially  interfered  with  any 
disposition  he  might  by  Will  make  in  favour  of  herself  and  family  as  he  had  pro- 
mised to  do.  The  benefit  received  by  the  Respondent  and  her  family,  under  the  deed 
of  donation  inter  vivos,  was  never  intended  as  a  satisfaction  for  the  sum  promised 
by  this  instrument.     No  mention  is  made  in  the  deed  of  donation  to  that  effect. 

The  case  stood  over  for  consideration. 

Judgment  was  now  delivered  by 

The  Right  Hon.  T.  Pemberton  Leigh  (2nd  July,  1858).— The  Appellant  is  the 
executrix  of  Moses  Hart,  The  Respondent  is  the  widow  and  executrix  of  Alexander 
Thomas  Hart,  an  illegitimate  son  of  Moses  Hart,  of  whom  the  Respondent  was  a 
niece. 

The  appeal  is  against  a  judgment  of  the  Court  of  (Queen's  Bench  for  Lower 
Canada,  on  the  appeal  side,  in  an  action  brought  by  the  Respondent  against  the 
Appellant,  by  which  payment  of  a  sum  of  £1500,  currency,  with  interest  and  costs, 
is  ordered  to  be  made  by  the  Appellant,  in  her  representative  character,  to  the  Re- 
spondent. 

The  facts  appear  to  be  these:  — 

In  August,  1840,  Alexander  Thomas  Hart  had  made  proposals  of  marriage  to 
the  Respondent ;  and  his  father,  Moses  Hart,  was  very  anxious  that  his  proposals 
should  be  accepted.  Alexander  appears  to  have  been  a  favourite  with  his  father, 
to  have  been  brought  up  in  his  house,  and  to  have  been  a  clerk  in  his  mercantile 
office  at  Three  Rivers. 

[61]  In  the  middle  of  August,  1840,  Alexander  went  to  New  York  (where  the 
Respondent,  then  Miriam  Judah,  resided),  for  the  purpose,  apparently,  of  urging 
his  suit ;  and  on  this  occasion,  Moses  Hart  wrote  and  sent  by  Alexander  to  his  niece, 
the  Respondent,  letters  in  the  following  terms: — (His  Lordship  here  read  the  letters 
of  the  15th  and  17th  of  August,  both  of  which  are  set  forth  in  the  previous  statement 
of  the  case,  ante,  pp.  48-9.) 

Both  these  letters  show  the  desire  of  Moses  Hart  that  the  marriage  should  take 
place,  and  hold  out  an  assurance  to  the  lady,  that  both  she  and  any  children  she 
might  have,  should  be  the  objects  of  the  affection  and  care  of  the  writer ;  but  except 
as  to  placing  the  children  on  an  equal  footing  with  his  other  grandchildren  by  his 
Will,  the  writer  says  nothing  specific  as  to  the  extent  or  mode  in  which  he  would 
exercise  his  bounty. 

The  marriage  took  place  in  the  month  of  December,  1840  ;  whether  any  reference 
was  then  made  to  these  letters,  or  any  other  engagements  on  the  part  of  Moses 
Hart,  does  not  appear.  Upon  the  marriage  the  new  married  couple  left  New  York, 
where  the  ceremony  took  place,  and  the  wife  accompanied  her  husband  to  Canada, 
and  they  took  up  their  residence  at  Three  Rivers  (and,  as  it  seems,  in  Moses  Hart's 
house),  where  Alexander  continued  for  some  years  to  live  on  the  most  affectionate 
terms  with  his  father,  and  to  act  as  his  confidential  Clerk  in  the  management  of  his 
business. 

Whether,  before  the  execution  of  the  deed  to  which  we  are  about  to  refer,  any, 
or  if  any  what,  provision  was  made  by  Moses  Hart  for  his  son  and  his  wife,  in  con- 
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formity  with  the  letters  which  he  had  [62]  written,  does  not  appear;  hut  on  the 
29th  of  January,  1847,  there  heing  then  two  children  born  of  the  marriage,  Moses 
Hart  made  a  formal  donation  inter  vivos,  of  the  Seigneurie  of  Cour  Val,  a  properly, 
as  it  seems,  comprising  about  six  square  leagues,  to  Alexander  for  life,  with 
remainder  to  his  children  in  fee  (to  use  the  terms  of  English  law),  and,  in  default 
of  children,  as  to  one-half,  to  the  Respondent,  for  her  life,  with  remainder  to  Moses 
Hart's  other  children. 

This  deed  contained  no  provision  for  the  benefit  of  the  Respondenl  as  distinct 
from  the  benefits  to  her  husband  and  children,  except  the  limitation  to  which  we  have 
referred. 

On  the  1st  of  April,  1847,  Moses  Hart  made  his  Will,  and  therein-  ratified  the 
gift  made  on  the  29th  of  January  preceding,  and  as  to  one-ninth  of  the  general 
residue  of  his  estate  gave  it  to  Alexander  and  the  Appellant  in  moieties. 

At  some  period  (the  date  is  not  distinctly  stated)  a  violent  quarrel  took  place 
between  Muses  Harl  and  Alexander,  in  consequence  of  which,  as  is  alleged  by  the 
Appellant  in  her  examination,  "  the  Testator  put  Alexander  out  of  his  house,  and 
kept  him  out  until  he  died." 

On  the  27th  of  July.  1847,  Moses  Hart  made  a  Codicil  to  his  Will,  and  thereby 
revoked  the  bequest  of  the  share  of  residue  made  to  Alexander. 

In  the  month  of  April,  1852,  Alexander  died,  having  appointed  the  Respondent 
his  executrix,  and  she  was  duly  appointed  by  the  proper  Court  guardian  of  her 
children. 

On  the  loth  of  October,  1852,  Moses  Hart  died. 

In  the  autumn  of  1853,  it  was  alleged  by  the  Respondent,  for  the  first  time,  as 
far  as  it  appears,  that  [63]  she  was  in  possession  of  a  promise,  written  and  signed 
by  Moses  Hart,  by  which  he  engaged  to  pay  her  £1500,  currency,  if  she  would 
marry  his  son,  Alexander,  and  on  the  10th  of  February,  1854,  she  brought  an  action 
claiming  that  sum  from  the  Appellant  as  the  representative  of  Moses  Hart. 

The  plaint  describes  the  Respondent,  as  Miriam  Judah,  the  wife  of  Alexander 
Thomas  Hart,  and  she  sues  as  well  in  her  proper  and  private  name  "  comme  commune 
en  him*  avec  son  dit  feu  mari,"  as  in  her  character  of  usufructuary  legatee  under 
his  Will,  and  as  guardian  of  her  infant  children  ;  thre  •  sons,  who  are  named. 

This  may  be  not  wholly  unimportant,  as  it  seems  to  show  that  the  husband  and 
children  were  supposed  to  have  some  interest  in  the  property  the  subject  of  the  suit. 

The  plaint  alleged,  that  on  the  14th  of  May,  1840,  (a  mistake  in  the  date  which 
was  afterwards  corrected),  Moses  Hart  wrote  and  signed  a  paper  "  sous  seing  privi," 
containing  this  promise.  It  may  be  material  to  read  this  passage  of  the  plaint:  — 
"  Que  le  quartorzi&me  jour  de  Mai,  mil  huit  cent  qua/ante,  le  dit  Moses  Hart  desiran' 
marier  son  fils  adoptif,  le  dit  Alexander  Thomas  Hart,  alors  demeurant  avec  lui, 
fit  un  engagement  ou  prornesse  par  ecrit  sons  seing  prive,  en  langue  Anglaise,  qu'il 
siijna  de  sa  propre  main  et  ecriture  sous  le  nom  de  '  M.  Hart,'  par  lequel  it  promit 
et  s'obligea  de  payer  en  aucun  temps,  a  la  demanderesse  en  cette  cause,  sous  le  nom 
et  qualification  de  '  Miss  Miriam  Judah,'  la  somme  de  quvnze  cents  li/vres  courani,  si 
elle,  la  dite  demanderesse,  epousait  le  dit  Alexander  Thomas  Hart,  et  transmit 
aloi's  a  la  dite  demanderesse  le  dit  engagement  ou  prornesse  fait  et  signi  [64]  commit 
susdit,  comme  Je  tout  parait  au  dit  engagement  ou  prornesse  sous  seing  prive  que  la 
dite  demanderesse  produdt  et  dont  copie  est  ci-annexie.'' 

Xo  account  is  given  of  the  mode  in  which  this  paper  came  into  the  possession  of 
the  Respondent,  beyond  what  may  he  found  in  the  words  of  the  plaint,  that  Moses 
Hart  "  transmit  alors  a  la  dite  demanderesse  It  dit  engagement"  The  plaint  then 
alleged,  that  upon  the  faith  of  this  engagement  the  Respondent  consented  to  marry, 
and  did  marry,  Alexander,  and  that  without  such  engagement  she  would  not  have 
married  him.     No  notice  is  taken  in  the  plaint  of  the  letters  already  mentioned. 

To  this  plaint  a  plea  was  put  in  by  the  Appellant,  denying  that  any  such  promise 
had  ever  been  made  by  Moses  Hart,  and  insisting  that  the  paper  was  a  forgery,  and 
denying  generally  the  facts  stated  in  the  plaint,  and  the  liability  of  the  Appellant. 

In  support  of  her  case,  the  Respondent  produced  the  paper  on  which  she  relied, 
and  examined  twelve  respectable  persons  acquainted  with  the  handwriting  of  Moses 
Hart,  who  all  declared  their  opinion  to  be,  that  t he  l>ody  of  the  instrument  and  the 
signature  were  written  bv  him.     The  paper  itself  was  in  these  words  : — (His  Lordship 
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here  read  the  instrument,  ante,  p.   50.)     This  was  the  whole  of  the  evidence  on 
which,  in  the  first  instance,  the  Respondent  relied. 

The  Appellant  examined  five  witnesses,  all  well  acquainted  with  the  handwriting 
of  Moses  Hart,  who  stated,  with  more  or  less  confidence,  their  belief  that  the  paper 
was  not  in  his  handwriting. 

After  the  evidence  had  been  closed,  an  application  was  made  by  the  Respondent 
for  liberty  to  examine  additional  witnesses,  and  liberty  was  given  to  her  on  [65]  the 
7th  of  November,  1854,  to  prove  by  witnesses  that,  towards  the  end  of  August,  or  in 
the  month  of  September,  1840,  or  about  that  time,  Moses  Hart  had  told  them  that  he 
had  sent  to  the  Respondent  a  writing  containing  a  promise  to  pay  her  £1500.  if 
she  would  marry  his  son. 

Under  this  permission  the  Respondent  examined  two  witnesses  of  the  name  of 
Judah,  to  whose  evidence  we  shall  have  occasion  to  refer. 

On  the  6th  of  June,  1855,  the  cause  came  before  the  Court,  which  rejected 
the  evidence  of  the  Judahs,  on  the  ground  of  relationship,  and  held  upon 
the  merits,  that  it  was  not  proved  and  established  to  the  satisfaction 
of  the  Court,  by  evidence  produced  in  the  cause,  that  the  paper-writing  whereon 
the  Plaintiff's  action  was  founded  was  of  the  proper  handwriting  of  the  late  Moses 
Hart,  but  that,  on  the  contraiy,  it  appeared  to  the  Court  that  the  paper-writing  was 
forged  and  counterfeit,  and  the  Court  dismissed  the  action  with  costs. 

From  this  judgment,  both  as  to  the  rejection  of  the  evidence  and  on  the  merits, 
one  Judge  dissented. 

On  the  1st  of  October,  1856,  this  judgment  was  reversed  on  appeal,  by  the  Court 
of  Queen's  Bench  in  Lower  Canada,  the  majority  of  the  Judges  being  of  opinion, 
that  the  evidence  of  the  Judahs  was  admissible,  and  that  the  instrument  in  question 
was  proved  to  have  been  written  and  signed  by  Moses  Hart,  and  the  Court  ]Ji'o- 
nounced  a  judgment  in  favour  of  the  Appellant  for  the  sum  demanded,  with  interest 
from  the  10th  of  February,  1854,  the  date  of  the  institution  of  the  action,  and 
with  costs. 

From  this  judgment  one  Judge  (Mr.  Justice  Aylwin)  dissented. 

[66]  The  Courts  below  seem  to  have  considered  that  the  sole  point  on  which  the 
question  depended  was  this :  whether  the  alleged  note  was  in  the  handwriting  of 
Moses  Hart,  or  was  a  forgery.  But  their  Lordships  do  not  concur  in  that  view,  and 
it  is  material,  therefore,  to  inquire  what  facts  it  was  incumbent  on  the  Respondent 
to  prove  in  order  to  establish  her  claim  under  the  circumstances  in  which  it  was 
brought  forward. 

It  must  be  admitted  that  those  circumstances  were  such  as  to  throw  very  great 
suspicion  upon  it.  The  document  in  question  was  alleged  by  the  Respondent  to 
have  formed  the  ground  upon  which  she  had  consented  to  marry  Moses  Hart's  son, 
and  without  which  she  would  not  have  married  him. 

Immediately  on  the  marriage,  therefore,  she  became  entitled  to  demand  and  to 
receive  this  sum,  the  interest  of  which  would  have  formed  some  provision  for  herself 
and  her  husband.  Yet  no  payment  of  principal  or  interest  is  alleged  ever  to  have 
been  made  or  asked  for,  nor  does  the  note  appear  ever  to  have  been  alluded  to  in  the 
lifetime  of  Moses  Hart. 

It  is  suggested  that  no  demand  was  made  for  many  years,  because  Moses  Hart,  in 
truth,  was  maintaining  his  son  and  the  Respondent ;  and  that  if  they  had  insisted 
on  the  note  it  might  have  diminished  or  prevented  his  bounty  towards  them,  and 
might  have  occasioned  a  rupture  between  them  and  Moses  Hart.  But,  at  some  time 
before  the  death  of  Alexander,  and,  as  it  seems  probable,  in  1847,  such  rupture 
did  actually  take  place;  Moses  Hart  turned  his  son  out  of  his  house,  and  never 
received  him  back  into  it.  Why  was  no  claim  brought  forward  at  this  time  1 
Again,  in  April,  1852,  Alexander  died,  and  the  Re-[67]-spondent  became  his  repre- 
sentative. What  reason  could  prevent  the  claim  from  being  then  asserted  1  There 
was,  indeed,  this  circumstance  to  prevent  it — that  Moses  Hart  was  then  alive  :  that 
he  knew  perfectly  well  whether  he  had  ever  made  such  a  note,  and,  if  he  had,  whether 
it  had  been  handed  over  to  the  Respondent,  and  had  formed  the  consideration  for  the 
marriage ;  and,  if  so,  whether  it  had  been  satisfied  by  the  substitution  for  it  of  the 
donation  of  the  Seij}neurie  of  Cour  Val. 

In  October,  1852,  Moses  Hart  died,  and  it  is  not  till  the  latter  end  of  the  year 
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1853,  thirteen  years  after  the  promise  is  supposed  to  have  been  made,  that  anything 
is  heard  of  it. 

Again,  this  note  is  said  to  have  been  made  on  the  Hth  of  August,  1840. 
On  the  15th  of  that  month  and  year,  Moses  Hart  writes  a  letter  to  his  niece, 
the  Respondent,  strongly  urging  the  marriage,  and  holding  out  inducement*  to  it, 
yet  not  saying  one  word  of  that  which  the  Respondent  alleges  to  have  been  the  en- 
gagement which  induced  her  to  contract  the  marriage.  On  the  17th.  he  writes 
again,  substantially  in  the  same  terms,  and  for  the  same  purpose,  and  is  equally 
silent  about  this  note. 

Now,  how  did  this  note  come  into  the  possession  of  the  Respondent  I  When, 
and  by  whom,  and  for  what  purpose,  was  it  delivered  to  her  1  In  whose  custody 
was  it  up  to  the  death  of  Alexander?  This  is  a  matter  within  her  own  knowledge  ;  she 
has  delayed  her  claim  till  the  only  two  other  persons  likely  to  know  anything  about 
the  matter,  Moses  Hart  and  Alexander  Thomas  Hart,  are  dead,  and  she  jives  no 
explanation  at  all  about  this  most  important  point. 

It  is  said  that  the  evidence  of  parties  themselves.  [6&]  their  relatives,  and 
domestics  is  inadmissible  by  the  French  Law,  and  that,  therefore,  she  could  not  prove 
any  statement  she  might  make.  It  is  by  no  means  clear  that  she  could  give  no  other 
proof  of  the  facts  ;  but,  at  all  events,  she  knew,  and  could  have  stated,  and  was  bound 
to  state,  how  it  was  that  she  got  possession  of  this  instrument,  if  it  was  genuine. 
If  her  story  was  true,  it  could  not  be  inconsistent  with  the  facts  proved  in  the  suit. 
and  the  Court  would  have  been  able  to  judge  whether  the  circumstances  were  such 
as  to  render  direct  testimony  impossible;  or,  at  all  events,  to  dispense  with  its 
necessity.  But,  instead  of  any  positive  statement  of  the  actual  circumstances,  we 
have  had  different  theories  suggested  by  her  Counsel  at  the  bar.  none  of  which 
appear  to  us  to  account  for,  or  remove,  the  difficulties  of  the  Respondent's  i 

When  the  instrument  itself  is  examined,  it  is  of  a  most  singular  appearance. 
It  has  apparently  formed  part  of  some  larger  paper,  from  which  it  has  been  torn 
away  ;  and  it  was  suggested  by  the  leading  Counsel  for  the  Respondent,  that  it 
probably  had  formed  part  of  a  letter  which  Moses  Hart  had  originally  written  to 
bis  niece,  and  that  he  tore  off  this  portion  of  it  and  gave  it  to  his  son  to  take  with 
him  to  New  York,  and  make  use  of,  if  he  found  it  necessary,  in  the  prosecution  of 
his  suit. 

But  this  is  a  purely  gratuitous  assumption  ;  and  if  it  were  true,  there  is  no 
evidence  that  the  paper  ever  was  made  use  of  ;  and,  still  less,  that  Moses  Hart  ever 
was  informed  that  it  was  made  use  of. 

Again,  Moses  Hart  had  promised  to  make  some  provision  for  his  son,  Alexander, 
his  wife,  and  children.  Was  this  gift  intended  to  be  for  the  sole  and  sepa-[69]-rate 
use  of  the  wife  1  If  so,  it  should  have  been  secured  to  her  by  some  deed.  If  it  was 
intended  to  be  the  subject  of  settlement  on  her,  and  her  husband  and  children,  then 
the  question  arises,  whether  the  Seigneurie  of  Cour  Yal  was  intended  to  he  given 
in  addition  to  the  £1500,  or  in  lieu  of  it.  If  the  £1500  was  not  the  subject  of  settle- 
ment before  the  marriage,  the  husband  would  have  been  entitled  to  receive  it, 
whether  the  rights  of  the  parties  were  governed  by  the  English  or  by  the  French 
law:  "jure  mariti"  if  the  English  law  prevailed;  as  administrator  of  the  "  biens 
en  commimauti,"  if  the  French  law  prevailed.  The  husband,  therefore,  might  have 
accepted  the  Seigneurie  of  Cour  Val  in  lieu  of  the  £1500,  promised  (if  it  was 
promised)  by  the  note.  Were  the  husband  and  children  to  have  both  the  Seigneurie 
of  Cour  Yal  and  the  £1500  1  All  these  matters  would  have  been  cleared  up.  if  the 
demand  had  been  made  in  proper  time,  but  there  seem  strong  objections  to  per- 
mitting a  Plaintiff  to  suppress  a  claim  for  thirteen  years,  and  to  take  benefits  which 
the  person  against  whom  it  is  made  may  have  conferred,  in  the  belief  thai  no  such 
claim  existed;  and,  after  his  death,  when  all  possibility  of  explanation  by  him  is 
removed,  to  bring  forward,  for  the  first  time,  the  demand. 

All  these  considerations  appear  to  throw  upon  the  Respondent  the  onus  of  giving 
proof  which,  in  ordinary  cases,  it  might  not  he  incumbent  on  her  to  produce.  In 
ordinary  cases,  the  possession  of  the  document,  assuming  it  to  be  genuine,  might  he 
sufficient  proof  that  it  was  given  to  her  by  the  person  who  made  the  promise,  and 
that  it  came  by  lawful  means  into  her  hands. 

But  here  the  improbability  of  Moses  Hart  ever  [70]  having  given  to  her  this  docu- 
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ment,  or  of  its  ever  having  come  by  lawful  means  into  her  hands  for  the  purpose  of 
being  enforced,  is  so  great,  that  their  Lordships  think  that  much  more  is  required 
from  her,  and  that  she  has  not  discharged  herself  of  the  onm  thrown  upon  her.  If 
this  paper  was  amongst  Moses  Hart's  papers,  Alexander  Thomas  Hart,  before  his 
quarrel  with  him,  had  ample  opportunity  of  possessing  himself  of  it.  If  it  was 
given  to  Alexander  Thomas  Hart  by  Moses  Hart  for  any  purpose  (explained  possibly 
by  that  portion  of  the  document  which  has  been  removed),  it  may  have  been  in 
his  possession  at  his  death,  and  have  thus  come  into  the  hands  of  his  executrix,  the 
Respondent,  In  the  absence  of  all  evidence  or  explanation  of  any  of  these  matters, 
there  appears  to  their  Lordships  to  be  a  strong  presumption  either  that  this  instru- 
ment never  constituted  a  valid  claim  against  Moses  Hart,  or  that,  if  it  did,  the  claim 
under  it  was  satisfied  in  his  lifetime. 

These  observations  proceed  on  the  assumption  that  the  handwriting  of  Moses  Hart 
to  the  document  is  satisfactorily  established.  But  their  Lordships  cannot  say  that 
this  is  by  any  means  the  case;  no  evidence  is  so  unsatisfactory  as  testimony  for  or 
against  the  genuineness  of  handwriting.  Probably,  if  it  were  necessary  to  decide 
positively  one  way  or  the  other  on  the  fact  of  the  handwriting,  without  reference  to 
the  surrounding  circumstances,  the  evidence  in  favour  of  it  might  be  considered  to 
preponderate.  But  the  Respondent  is  the  Plaintiff,  and  has  to  prove  her  case 
affirmatively,  and  their  Lordships  are  very  clearly  of  opinion,  that  mere  evidence  of 
handwriting  in  this  case  is  quite  insufficient  to  establish  the  validity  of  the  Re- 
spondent's claim  against  all  the  circumstances  of  pro-[71]-bability  to  which  they  have 
adverted.  They  cannot  but  entertain  the  belief  that  the  claim  of  the  Respondent  is 
fraudulent,  whether  the  instrument  by  which  she  attempts  to  support  it  be,  or  be 
not,  in  the  handwriting  of  Moses  Hart. 

They  do  not  think  it  material  to  consider  whether  the  evidence  of  the  Judahs 
ought  to  have  been  received.  If  such  testimony  be  received,  it  will  not  at  all  alter 
their  opinion.  The  evidence  of  both  of  these  gentlemen  consists  of  a  deposition  as  to 
conversations  which  took  place  about  fourteen  years  before ;  and  supposing  their 
depositions  to  be  accurate,  they  would  not  remove  the  grounds  on  which  their 
Lordships  have  come  to  the  conclusion  that  the  Respondent  has  failed  in  the  proof 
of  her  case. 

They  must  advise  Her  Majesty  to  reverse  the  judgment  complained  of,  and  to 
vary  the  original  judgment  by  leaving  out  the  words,  "  but,  that  on  the  contrary 
thereof  it  appears  to  this  Court  that  the  said  paper  writing  is  forged  and  counter- 
feit," a  declaration  not  necessary  to  support  the  judgment,  and  with  that  variation 
to  affirm  such  judgment.  AVe  think  that  the  Appellant  must  have  the  costs  of  this 
appeal,  but  that  there  should  be  no  costs  of  the  appeal  from  the  first  Court  to  the  Court 
of  appeal  in  Lower  Canada. 

The  original  documents  transmitted  to  England  in  pursuance  of  the  Order  of 
their  Lordships  (see  ante  [12  Moo.  P.C.],  p.  56)  will  be  returned  to  the  officer  of  the 
Court  below. 


[72]  ON  APPEAL  FROM  THE  SUPREME  COURT  OF  MAURITIUS. 

LANG,  FKEELAND  and  COMPANY,— Appellants;  REID,  IRVING  and 
COMPANY,— Respondents  *  [June  14,  15,  and  16,  1858]. 

The  law  in  force  in  Mauritius  is  the  French  law,  as  settled  by  the  Code  Civde 
[12  Moo.  P.C.  88]. 

By  that  law  a  judgment  obtained  in  the  Island  against  a  debtor,  and  duly  regis- 
tered in  the  Island,  constitutes  a  specific  charge  on  the  debtor's  real  estate  in 
the  Island,  with  priority  according  to  its  date  [12  Moo.  P.C.  88]. 

L.,  F.  and  Co.,  Merchants  at  Trieste,  in  the  Austrian  dominions,  had  extensive 

*  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  The  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  T.  Pemberton  Leigh,  and  the  Right  Hon.  The  Lord 
Justice  Turner. 
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mercantile  dealings  with  R.,  I.  and  Co.,  Merchants  in  London,  and  in  the 
result,  R.,  I.  and  Co.  were  found  largely  indebted  to  L.,  F.  and  Co.  R.,  I.  and 
Co.  became  embarrassed,  and  stopped  payment.  No  commission  of  bank- 
ruptcy issued  against  them,  and  they  were  permitted  to  wind  up  their  affairs 
under  a  deed  of  inspection,  which  provided  for  a  distribution  of  their  estate 
in  the  same  manner  as  if  a  commission  of  Bankruptcy  had  issued,  and  adjudi- 
cation had  been  made  thereon.  K..  I.  and  Co.  had  real  estate  in  the  Island  of 
Mauritius,  and,  before  the  deed  of  inspection  was  executed,  they  had  sent  C. 
as  their  agent  to  Mauritius,  with  a  power  of  attorney,  authorizing  him  to  look 
after  their  property,  and  "  to  demand  and  sue  for  debts  "  due  to  them  in  tin- 
Island.  A  similar  power  was  afterwards  given  to  B.,  as  substitute  of  C. 
L.,  F.  and  Co.  brought  a  suit  in  the  Court  of  First  Instance  in  the  Island  of 
Mauritius  to  recover  the  balance  on  the  account  between  them  and  R.,  I.  and 
Co.  Neither  L.,  F.  and  Co.  nor  R.,  I.  and  Co.,  or  any  member  of  either  firm, 
was  resident,  or  domiciled,  in  the  Island.  Process  was  served  on  B.,  as  agenl 
for  R.,  I.  and  Co.,  and  he  appeared  and  protested  against  the  jurisdiction  of 
the  Court,  as  he  had  no  authority  from  R.,  I.  and  Co.,  under  the  power  of 
attorney,  to  defend  any  suit. 

Held  :  that,  as  R.,  I.  and  Co.  were  not  domiciled  in  Mauritius,  the  Court  had  no 
jurisdiction,  as  the  power  of  attorney  was  restricted  to  suing  for  debts  of 
R.,  I.  and  Co.,  and  conferred  no  power  upon  B.  to  accept  service  of  process, 
or  to  elect  the  acceptance  of  a  domicile  for  R.,  I.  and  Co.  in  the  Island,  as 
provided  for  by  the  French  law  prevailing  in  Mauritius  [12  Moo.  P.C.  98]. 

Semble.  The  rule  of  the  French  law,  in  order  to  give  jurisdiction  to  a  Court  of 
Justice  over  a  Defendant  in  a  civil  action,  is,  that  the  suit  must  follow  the 
person  of  the  debtor,  and  that  the  action  must  be  brought  against  him  in  Ins 
domicile  reel.  This  rule  is,  however,  subject  to  the  qualification,  that  a  person 
may  elect  a  special  domicile  for  the  purpose  of  his  trade,  or  for  other  purposes, 
and  that  such  elected  or  conventional  domicile  is  for  those  purposes  equivalent 
to  his  domicile  reel.  But,  inasmuch  as  the  election  of  such  domicile  draws 
after  it  most  grave  and  extensive  liabilities,  it  is  settled,  not  oidy  that  the 
appointment  of  an  agent  in  a  Colony  with  the  largest  powers,  by  a  domiciled 
Frenchman,  does  not  amount  to  an  election  of  domicile  in  the  place  where 
such  power  is  to  be  executed,  but  that  no  agent,  with  powers  however 
extensive,  can  make  such  election  on  the  part  of  his  principal,  unless  his 
power  contains  express  authority  to  do  so  [12  Moo.  P.C.  97]. 

Lang,  Freeland  and  Co.,  the  Appellants,  were  Merchants  carrying  on  busin. 
Trieste,  in  the  Austrian  dominions.  The  Respondents,  Reid,  Irving  [73]  and  Co., 
were  Merchants  carrying  on  business  in  the  City  of  London.  In  the  month  of 
September,  1847,  the  Respondents  stopped  payment,  and  arrangements  were  made 
to  wind  up  their  affairs  without  Bankruptcy  :  and,  with  the  consent  of  the  creditors, 
the  Respondents  from  that  time  carried  on  business  under  a  deed  of  inspection, 
solely  for  the  purpose  of  liquidation  and  distribution  _  of  the  partnership  estate 
among  the  creditors.  For  some  time  before  the  Respondents  stopped  payment, 
extensive  mercantile  transactions  had  taken  place  between  the  Appellants'  firm  at 
Trieste,  and  the  Respondents'  firm  in  London,  and  the  result  of  these  transactions, 
as  alleged  by  the  Appellants,  was  a  balance  of  £21,227  L9s.  3d.  clue  to  them  by  the 
Respondents'  firm. 

In  February,  1845,  a  person  named  Currie  was  sent  to  Mauritius  by  the  Re- 
spondents to  look  after  their  affairs,  with  a  power  of  attorney  from  them,  dated  the 
19th  of  February,  18-45,  to  manage  their  estates  there.  This  power  of  attorney 
authorized  and  empowered  Currie  to  "  demand,  sue  for.  recover,  and  receive  of  and 
from  all  and  every  persons  and  person  whomsoever,  body  and  bodies  politic  or 
corporate,  residing  or  who  shall  reside  in  the  Island  of  Mauritius,  who  is.  or  are, 
[74]  or  may,  or  shall  be,  liable  to  pay  or  deliver  the  same,  all  and  every  debt  and 
debts,  rents,  sum  and  sums  of  money,  principal  money  and  interest,  goods,  chattels, 
wares,  merchandise,  and  effects,  of  what  nature  or  kind  soever,  which  now  is.  or  are, 
or  hereafter  shall  or  may  be  due.  owing,  payable,  or  belonging  to  us  the  said  coh- 
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stituents  jointly,  or  to  our  said  firm,  or  to  either  of  us  separately,  or  which  may  be 
consigned  to  the  said  Island  of  Mauritius  to  or  for  our  account." 

On  the  17th  of  August,  1847,  the  Respondents  executed  a  similar  power  of 
attorney  to  one  Comrie,  whom  they  send  out  as  a  special  agent  to  Mauritius.  This 
latter  power  stipulated  that  the  previous  power  of  attorney  given  to  Currie  should 
not  be  revoked,  and  authorized  him  to  appoint  one  or  more  substitutes  in  his  stead. 
In  the  year  1848,  Comrie  left  Mauritius,  having  delegated  his  powers  to  Currie,  and, 
in  case  of  his  inability  to  act,  to  Herbert  Irving  Bell. 

In  1848,  Currie  became  bankrupt  from  the  failure  of  the  house  of  H.  Adam  and 
Co.,  in  the  Island  of  Mauritius,  in  which  he  was  a  partner.  In  consequence  of  this 
bankruptcy.  Bell,  named  in  the  act  of  substitution,  acted  for  some  time  as  the 
agent  of  the  Respondents  in  the  Island. 

On  the  11th  of  January,  1849,  the  Appellants,  who  had  not  signed  the  deed  of 
inspection,  and  were  represented  in  the  Island  by  Messrs.  Scott  and  Co.,  took  out 
a  plaint  against  the  Respondents  in  the  late  Court  of  First  Instance  in  the  Island 
(since  abolished,  by  Order  in  Council  of  the  23rd  October,  1851),  for  the  recovery  of 
the  sum  of  £21,227  19s.  3d.  claimed  by  them  as  due  upon  the  balance  of  an  account 
current  rendered  by  [75]  the  Respondents  under  date  the  8th  of  February,  1848. 

This  action  was  commenced  against  the  Respondents  as  represented  by  Bell. 

Neither  the  Appellants  or  Respondents,  nor  any  member  of  either  firm,  were 
domiciled  or  residing  in  Mauritius,  but  the  Respondents'  firm  possessed  large  sugar 
plantations  in  that  Island. 

An  appearance  was  put  in  to  the  plaint  by  Bell  on  behalf  of  the  Respondents,  and 
it  was  objected  orally  that  they  were  not  represented  generally  in  the  Island  by  Bell, 
only  for  special  purposes,  and  not  to  defend  or  plead  in  that  action.  By  the  General 
rules  and  orders  of  the  Court  of  the  6th  of  July,  1847,  framed  by  the  Judges  of  the 
Court  of  appeal  of  Mauritius,  and  which  by  the  General  Rules  of  the  13th  of  October, 
1847,  were  extended  to  all  commercial  actions,  it  is  provided  that  in  all  commercial 
causes  the  defence  shall  be  made  orally. 

No  decision  was  given  upon  the  above  objection  made  on  behalf  of  Bell,  but  in 
accordance  with  that  objection  no  person  appeared  subsequently  in  the  action  either 
on  behalf  of  Bell,  or  of  the  Respondents. 

On  the  6th  of  March,  1849,  the  cause  was  called  on  for  trial:  the  Respondents 
did  not  appear  either  in  person  or  by  any  one  as  their  representative.  Judgment 
was  consequently  demanded  for  the  Appellants,  and  was  given  by  way  of  default,  in 
their  favour,  for  £21,227  19s.  3d.,  together  with  interest  and  costs. 

On  the  same  day,  in  pursuance  of  the  judgment  of  the  Court  of  First  Instance, 
an  inscription  was  taken  by  the  Appellants  against  the  whole  of  the  immoveable 
goods  of  the  Respondents  in  the  Island,  and  registered  [76]  in  the  Mortgage  office  of 
the  Island.  Many  other  inscriptions  were  taken  out  on,  and  subsequent  to,  the  6th 
of  March,  1849,  by  creditors  of  the  Respondents  who  had  obtained  judgments  in 
their  favour  in  the  Court  of  First  Instance,  which  were  also  registered  in  the  Mort- 
gage office  of  the  Island. 

The  Respondents  were,  from  time  to  time,  informed  by  Currie  of  the  judgments 
and  attachments  as  they  were  obtained.  Judgments  had  also  been  obtained  against 
the  Respondents  by  other  creditors  in  the  Court  of  First  Instance;  and  two  appeals 
were  brought  to  the  Supreme  Court  to  try  the  question  of  jurisdiction.  No  proceed- 
ings were  taken,  either  by  the  Appellants  for  payment  of  their  debt,  or  by  the 
Respondents  or  their  representative  by  way  of  appeal  against  this  judgment,  until 
the  6th  of  December,  1855,  when  the  Appellants,  having  on  the  27th  of  November, 
1855,  been  subrogated  in  the  prosecution  of  the  seizures  of  the  estates  in  the  Island 
belonging  to  the  Respondents,  sent  notices  to  the  agents  of  the  Respondents,  calling  on 
them  for  an  account  of  the  revenue  and  expenditure  of  certain  specified  estates,  and 
of  their  management  of  the  whole  of  the  affairs  of  their  principals,  the  Respondents. 

The  power  of  attorney  given  on  the  part  of  the  Appellants  to  Stein,  of  the  firm 
of  Messrs.  Scott  and  Co.,  had  been  taken  away  from  him,  and  a  fresh  one  made  out 
in  favour  of  one  Hewetson,  who  immediately  on  his  arrival  in  the  Island  in  the 
year  1855,  began  to  take  steps  to  put  in  force  the  judgment  of  the  Court  of  First 
Instance. 
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On  this  being  done,  Currie,  on  the  11th  of  December,  1855,  on  behalf  of  the 
Respondents,  gave  three  notices  of  appeal  to  the  Supreme  Court  of  Mauritius  [77] 
against  the  judgment  given  by  the  Court  of  First  Instance.  The  following  were  the 
reasons  of  appeal: — First.  Because  Reid,  Irving  and  Co.  were  not  and  never  were 
represented  generally  in  the  Colony  by  Currie  or  by  Hell;  but  because  in  reality 
they  were  only  represented  there  for  special  purposes,  and  not  to  defend  or  plead  in 
the  suit  or  action  brought  against  them  by  Lang,  Freeland  and  Co.,  the  Plaintiffs  in 
the  Court  below.  Second.  Because,  at  all  events,  Reid,  Irving  and  Co..  of  London, 
Merchants,  could  not  he  sued  before  the  Courts  at  Mauritius  in  the  person  of  any 
agent  whomsoever  at  Mauritius,  at  the  suit  and  request  of  merchants  in  the  City  of 
Trieste  for  mercantile  transactions  or  operations  which  might  have  taken  pi 
between  them,  but  which  were  entirely  foreign  to  Mauritius.  Third.  Because  the 
Courts  at  Mauritius  were  incompetent  for,  and  the  laws  of  Mauritius  inapplicable 
to,  merchants  of  Trieste  and  of  London.  Fourth.  Because,  again,  al  all  events,  the 
claim  preferred  by  Lang,  Freeland  and  Co.  was  not  proved,  and  was  unsupported 
by  valid  documentary  or  other  evidence. 

On  the  5th  of  January,  1856,  the  Appellants  prayed  the  Supreme  Court  to 
declare  the  appeals  informal,  and  to  hind  the  Respondents  to  pay  costs,  and  to 
confirm  the  judgment  of  the  late  Court  of  First  Instance,  on  the  following  -rounds  :  — 
First.  Because  three  appeals  could  not  lie  entered  against  one  judgment,  and  becaut  ■ 
the  appeals  entered  or  notified,  were  not  made  within  the  time  and  in  the  form 
prescribed  by  law.  Second.  Because,  the  judgment  had  been  made  at  i  he  request 
and  with  the  consent  of  the  Respondents.  Third,  because  the  Respondents  had  not 
defended  to  the  Appellants'  action  [78]  before  the  Court  below,  and  after  having 
suffered  final  judgment  to  be  given  against  them,  and  had  due  notice  of  such  judg- 
ment, had  acquiesced  to  the  judgment  and  to  the  proceedings  made  by  t  he  Appellants. 
and  had  finally  waived  all  objections  against  the  judgment  or  proceedings.  Fourth. 
Because,  Reid,  Irving  and  Co.  were  sufficiently  represented  in  the  Colony  for  the 
purpose  of  the  present  action,  even  if  no  power  or  letter  of  attorney  existed  ;  that  the 
simple  fact  of  the  possession  by  Currie  of  all  the  property  in  Mauritius  of  Reid, 
living  and  Co.,  who  had  stopped  payments  since  the  17th  of  September.  L847,  and 
still  in  a  state  of  insolvency,  entitled  any  lawful  and  bona  fide  creditor  of  Reid, 
Irving  and  Co.  to  apply  to  Currie  in  order  to  exercise  the  general  lien  granted  by  law 
to  every  creditor  upon  the  property  of  their  debtor.  Fifth,  because,  Reid,  Irving 
and  Co.  were  so  well  represented  there  for  the  purpose  of  the  action,  that  numerous 
claims  of  the  same  nature  as  that  then  preferred  by  the  Plaintiffs  had  been  paid  there 
by  the  said  James  Currie.  Sixth.  Because  the  Bespondents  could  not  then  plead 
to  the  jurisdiction  of  the  Courts  of  Mauritius,  which  they  had  duly  admitted  in 
the  Court  below.  Seventh.  Because  at  all  events  the  claim  preferred  by  the  Appel- 
lants had  been  duly  acknowledged  and  admitted  by  Reid,  Irving  and  Co.,  and  by 
their  representatives,  and  was  supported  by  valid  evidence. 

The  appeal  was  heard  by  the  Supreme  Court  on  the  1st  of  February,  L856,  and  was 
adjourned,  from  time  to  time,  for  the  hearing  of  arguments  and  tin'  examination 
of  witnesses.  At  the  hearing  it  was  contended  on  behalf  of  the  Appellants,  first,  that 
[79]  by  the  withdrawal  of  the  record  from  the  registry  of  the  Court  of  ■.  irsl  Instance 
(which  was  then  abolished),  by  the  legal  agents  of  Reid,  Irving  and  Co.,  in  December. 
IS]'.),  as  appeared  by  tin'  endorsement  on  the  record,  the  power  of  appeal  was  taken 
away.  Second,  that  no  objection  having  been  taken  in  the  Court  of  First  Instance 
to  tiie  want  of  jurisdiction  of  the  Court  of  Mauritius,  in  cases  where  the  cause  of 
action  arose  out  of  transactions  between  Merchants  residing  in  Trieste  ami  London, 
it  was  not  competent  for  the  then  Appellants  to  object  to  the  jurisdiction  in  the 
proceedings  of  appeal.  Third,  thai  Currie  was  the  general  agent  of  Reid,  Irving  and 
Co.,  in  the  Island  of  Mauritius;  that  he  had  power  to  appear  for  them  in  any  legal 
proceedings  taken  against  them,  and  if  hi'  had  not  such  power,  he  was.  by  his  arts, 
in  the  habit  of  assuming  it.  That  Bell  was  also  an  agent  of  Reid,  Irving  and  Co.  in 
the  Island,  empowered  to  act  generally  on  their  behalf,  in  case  of  impediment  of 
Currie:  that  he  did  so  act  as  their  agent  in  appearing  and  receiving  service  in 
various  other  legal  proceedings  taken  against  them,  as  well  as  in  the  present  action. 
That  the  bankruptcy  of  Currie  was  an  impediment  to  lbs  acting  as  such  ag< 
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Fourth,  that  the  Courts  of  Mauritius  had  power  to  take  cognizance  of  transactions 
between  parties  not  residing  or  being  domiciled  in  the  Island. 

The  evidence  given  on  the  various  points  was  to  the  following  effect : — On  the  first 
point,  it  was  proved  by  Stein,  of  the  firm  of  Messrs.  Scott  and  Co.,  that  he  was  the 
agent  of  the  Appellant's  in  that  Island,  and  as  such  held  a  general  power  of  attorney 
from  them.  That  he  received  in  the  year  1848,  a  statement  of  an  account  current 
between  the  Appellants  and  the  Respondents,  by  which  the  balance  [80]  was  against 
the  latter;  that  he  then  called  on-Currie,  who  declined  to  admit  the  claim  of  the 
Appellants,  and  referred  him  to  the  remedy  provided  by  the  Courts  of  the  Island; 
that  he,  however,  took  no  immediate  steps;  but,  in  March,  1849,  several 
judgments  having  been  given  in  the  Court  of  First  Instance  and  in  the 
Supreme  Court,  against"  the  Respondents,  he  applied  again  to  Currie,  for 
the  settlement  of  the  claim  of  the  Appellants,  who  agreed  to  offer  no  extraordinary 
defence  to  any  proceedings  taken  for  its  recovery.  Another  witness,  named  Terry, 
who  acted  as  the  attorney  of  the  Respondents  in  the  actions  brought  against  them, 
gave  evidence  as  his  opinion,  that  an  appeal  could  be  brought  after  the  withdrawal 
of  the  record,  and  this  opinion  was  confirmed  by  a  witness  named  Koenig,  who 
deposed  that  such  withdrawal  was  not  an  acquiescence  in  the  judgment;  it  was  also 
insisted  at  the  hearing  on  the  part  of  the  Respondents  that  the  judgment  of  the 
Court  of  First  Instance  and  the  giving  up  of  the  right  of  appeal  to  the  Supreme 
Court  was  never  intended  to  be  acquiesced  in,  either  at  first,  when  no  opposition  was 
made  to  the  taking  out  of  the  judgment  by  the  agents  of  the  Respondents,  or  after- 
wards, when  the  record  was  withdrawn,  a  proceeding  asserted  by  them  to  have  been 
done  irregularly,  and  by  mistake  ;  and  further  that  it  appeared  from  letters  which 
had  passed  between  Lang,  one  of  the  Appellants,  and  Stein,  their  agent,  that  neither 
Lang  nor  Stein  thought  that  the  acquiescence  of  Currie  and  Bell  in  the  legal  pro- 
ceedings in  the  Court  of  First  Instance  prevented  the  Respondents  from  appealing 
to  the  Supreme  Court  ;  but  there  was  nothing  to  show  that  either  of  them  knew  at 
the  time  of  writing  those  letters  of  the  withdrawal  of  the  re-[81]-cord.  On  the 
question  of  agency,  it  was  proved  that  Comrie  was  the  agent  of  the  Respondents  in 
the  Island  at  the  time  of  their  failure  in  England,  but  left  there  before  any  judicial 
proceedings  were  taken  against  them;  also  that  on  certain  claims  being  pressed 
against  the  Respondents,  Currie  instructed  Kcenig,  as  his  legal  adviser,  to  defend  the 
actions  brought  in  the  Court  of  First  Instance  against  the  Respondents,  not  by  appli- 
cation for  postponement,  as  was  usual  in  that  Court,  but  only  in  such  way  as  to  reserve 
the  right  of  appeal,  and  to  prevent  the  judgment  from  becoming  definite.  Currie, 
in  the  two  cases  in  which  appeals  against  the  judgment  of  the  inferior  Court  were 
entered  and  argued,  instructed  Koenig  and  in  the  second  case  he  directed 
him  to  argue  the  question  again  before  the  Court  of  appeal.  That,  at  that  time, 
Currie  being  an  uncertificated  Bankrupt,  a  doubt  was  raised  whether  he  could 
legally  act  as  agent  for  the  Respondents,  and  in  consequence,  Bell,  who  was  named 
under  the  deed  of  substitution,  acted  as  their  sole  agent,  under  Currie's  directions. 
It  further  appeared  that  the  amount  of  the  inscriptions  taken  out  in  the  Mauritius 
Court  was  about  £111,000.  That  creditors,  representing  about  £90,000,  had  at 
various  times  signed  the  deed  of  inspection,  and  had  thereby  relinquished  their 
right  to  enforce  the  judgments  and  inscriptions  taken  out  by  them.  That  some  of 
the  creditors  had  been  paid  in  part  by  Currie,  who  by  such  payments  had  induced 
them  to  abandon  their  inscriptions.  That  the  Appellants  had  not  signed  the  deed 
of  inspection  at  the  time  of  the  hearing  of  the  Appeal,  nor  had  they  done  so  since. 
The  account  current  between  the  Appellants  and  Respondents,  the  foundation  of  the 
action  in  the  Court  of  First  Instance,  furnished  and  signed  [82]  by  the  Respondents, 
was  proposed  to  be  put  in  by  the  Appellants.  The  Respondents  objected  to  this, 
and  the  Court  decided  that  its  production  was  premature. 

The  Supreme  Court  of  Mauritius,  consisting  of  the  Acting  Chief  Justice,  Surtees, 
and  the  Judges.  Remono  and  Bestel,  gave  judgment  in  the  appeal  on  the  11th  of 
June,  1856.  The  reasons  assigned  for  the  judgment  as  delivered  by  the  Acting 
Chief  Justice  upon  the  question  of  jurisdiction  were;  that  the  Court  considered  the 
]  lowers  possessed  by  Bell  did  not  extend  to  an  authority  to  appear  for  the  Respondents 
in  the  action.  The  Court  was  also  of  opinion,  that  there  existed  no  acquiescence  in 
the  judgment  of  the  Court  of  First  Instance  on  the  part  of  the  Respondents,  and  that 
the  right  of  appeal  to  the  Supreme  Court  was  in  no  ways  barred.     That  every  fair 
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exception  might  be  brought  forward  on  appeal,  even  against  the  juris- 
diction of  the  Courts  of  Mauritius  in  this  matter.  Thai  as  the  judg- 
ment of  the  Court  of  First  Instance  was  given  by  default  against  the 
Respondents,  yet  in  the  case  of  an  appeal  from  any  judgment  given  by 
default,  the  whole  case  was  open  before  the  Court  of  appellate  -Jurisdic- 
tion in  Mauritius;  and  the  Court  cited  in  support  of  this  position,  Gilbert, 
Codes  Annates  de  Sirey,"  vol.  2,  pp.  322,  112.  "  L'Art  7  de  la  loi  du  3  Brum  an  2, 
qui  ne  permettait  pas  aux  tribuwma  cPappel  de  prononcer  sua  dtautres  denumdes 


(PAppel  pouvaient  statuer  sur  des  exceptions  que  It  defendewr  origmaire  [83] 
n'avait  pas  proposees  en  premiere  ///stance." — 12  Frim.  an  10.  Reg.  (S.  21,  101. 
C.N.,  1  D.A.  4-791)  :  and  that  the  exception  of  jurisdiction  was  well  founded  as  the 
parties  were  foreigners,  as  regarded  Mauritius,  having  no  domicile  or  residence 
there,  nor  did  any  part  of  the  transactions  nut  of  which  the  claim  was  made,  have 
any  reference  whatever  to  the  Island,  and  that,  therefore,  the  Respondents  could  not 
be  sued  there  (Buchanan  v.  Rucker,  1  Campb.  63),  and  that  Bell  had  no  authority, 
express  or  implied,  to  appear  for  them  in  the  action.  The  Court,  therefore,  re- 
versed  the  judgment   appealed   from,   and   condemned   the   present   Appellants    in 

costs. 

The  appeal  was  brought  from  this  judgment. 

Sir  R.  Bethell,  Q.C.,  Mr.  Bovill,  Q.C.,  and  Mr.  M.  Bere,  for  the  Appellants.— The 
principal  point  turns  upon  the  authority  of  Currie,  and  Bell,  as  substitute  of  Connie, 
to  act  for  the  Respondents  in  the  Mauritius.  Our  contention  is,  that  they  had  under 
the  power  of  attorney,  full  power  to  manage  the  affairs  and  protect  the  property  of 
the  Respondents,  and  to  cause  an  appearance  to  be  entered  for  them  in  the  action 
brought  by  the  Appellants.  In  fact,  Bell  did  procure  such  appearance,  by  Terry,  as 
their  attorney,  to  be  entered,  for  the  purpose  of  protecting  the  property  and  interest 
of  the  Respondents.  By  the  power  of  attorney  the  most  general  powers  are  given  to 
Currie  and  to  Comrie,  or  the  substitute,  Bell,  over  the  property  of  the  Respondents 
in  the  Island,  and  by  it  authority  is  given  to  appear  in  any  of  the  Courts  for  the 
purpose  of  the  power  of  attorney.  No  want  of  jurisdiction  in  the  Court  of  First 
Instance  has  been  shown  to  justify  the  judgment  [84]  appealed  from.  Surely,  that 
Court  must  be  held  to  have  jurisdiction  in  the  action  after  an  appearance  and  plea 
by  the  attorney  for  the  Respondents;  and  though  they  afterwards  withdrew  from 
further  defence  of  the  action,  and  allowed  judgment  to  go  by  default 
intentionally,  in  order  to  prevent  preferences  to  other  creditors,  they 
cannot  be  heard  to  object  that  the  Court  had  no  jurisdiction  over  them.  More- 
over, the  Respondents  were  informed  of,  and  for  upwards  of  six  years  acquiesced  in, 
adopted  and  ratified  the  appearance  of  the  attorney  on  their  behalf.  But  the  Re 
spondents  having  consented,  for  their  own  purposes,  to  the  judgment  being  obtained 
against  them,  and  having  availed  themselves  of  it  in  effecting  arrangements  with 
their  other  creditors,  and  acquiesced  in  it  for  upwards  of  six  years,  cannot  now  appeal 
against  it.  The  withdrawal  of  the  record  prevented  the  Respondents  from  appeal 
ing.  If  the  Respondents  were  at  liberty  to  appeal  to  the  Supreme  Court  in  the  Island. 
it  was  only  upon  the  merits,  and  not  on  the  ground  of  their  having  appeared  in  the 
Court  of  First  Instance,  solely  by  way  of  protest  to  the  jurisdiction  of  thai 
Court.  A  regular  judgment  by  default  had  been  obtained  and  recorded  in  the 
Court  of  First  Instance  against  the  Respondents,  after  an  appearance  and  plea  by 
them  in  the  name  of  their  attorney,  Terry,  and  the  Respondents  have  not  shown  thai 
such  judgment  was  improperly  obtained,  or  did  they  disprove  the  case  established 
by  it  in  favour  of  the  Appellants:  they  were,  therefore,  ha  tied  of  their  appeal  to 
the  Supreme  Court,  and  ought  not  to  have  been,  heard.  They  cited  Sirey,  Recuel, 
General  les  et  Lois  des  Arret,  Tome  30,  p.  231.  and  Tome  42,  p.  327. 

[85]  Mr.  R.  Palmer,  Q.C.,  Mr.  Cotton,  and  Mr.  Coleridge,  for  the  Respondent-.- 
Substantially,  the  argument  is  narrowed  to  one  of  jurisdiction,  which  involves  the 
question  whether  the  Appellants  had  any  right  to  sue  in  tin-  Island  at  all.  as  there 
was  a  deed  of  inspection  which  was  equivalent  to  an  adjudication  in  bankruptcy  in 
England,  and  under  which  they  could  have  come  in.  [Mr.  I'emberton  Leigh  :  If  the 
Appellants  come  in  now,  would  these  proceedings  be  an  objection  to  their  receivin"; 
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a  dividend?]— There  would  be  no  disposition  on  the  part  of  the  Respondents  to 
deprive  them,  if  they  came  in,  of  any  dividends  that  might  be  declared  under  the 
deed  of  inspection.  The  Courts  of  Mauritius  had  no  jurisdiction  to  entertain  a  suit 
of  a  merely  personal  nature,  and  brought  in  respect  of  a  claim  which  arose  out  of 
transactions  in  no  way  connected  with  or  originating  in  the  Mauritius.  None  of  the 
parties  were  domiciled  or  resident  in  the  Island.  Nor  were  the  Respondents  re- 
presented generally  there  by  Cnrrie  or  Bell;  they  represented  them  for  special  pur- 
poses only,  with  powers  limited  to  manage,  demand,  sue,  and  recover  their  con- 
stituents' debts  in  the  Island,  but  not  for  the  purpose  of  accepting  service  of  process 
or  of  defending,  or  pleading,  in  the  action  brought  against  them  by  the  Appellants 
in  the  Court  of  First  Instance,  nor  to  elect  a  domicile  for  them  in  the  Island.  The 
want  of  jurisdiction  cannot  he  supplied  by  the  appearance  of  Bell,  who,  however, 
expressly'  denied  the  jurisdiction,  by  pleading  that  he  had  no  authority  to  appear, 
and  refused  to  defend  the  action.  Such  refusal  was  tantamount  to  a  demurrer  in  this 
country,  and  was  sufficient  to  negative  the  assumption  of  jurisdiction  by  the  [86] 
Court.  The  question  of  jurisdiction  is  to  be  decided  by  the  law  in  force  in  Mauritius, 
which  is  the  French  law' as  settled  by  the  Code  Civile,  and  regulated  by  the  decisions 
of  the  French  Courts.  Story,  "  Conf.  of  Laws,"  §  542,  lays  it  down,  that  the  general 
rule  of  the  French  Tribunals  is  not  to  entertain  jurisdiction  of  controversies  between 
foreigners  respecting  personal  rights  and  interests.  The  Code  de  Procedure  Civile 
i  it.  2,  par.  59,  expressly  provides  that  in  personal  matters  the  Defendant  is  to  be  sued 
before  the  Tribunal  oHiis  domicile,  or,  if  the  Defendants  are  more  than  one,  in  the 
domicile  of  one  of  them  ;  and  as  regards  partnerships,  in  tit.  2,  par.  69,  it  declares 
that  trading  partnerships  are  to  be  cited  at  their  place  of  business,  or  if  there  be 
none,  on  the  person  of  or  at  the  domicile  of  one  of  the  partners.  So  it  is  also  enacted 
in  Art.  III.  of  Code  Cirile.  The  decisions  of  the  French  Courts  show  that  in  the 
present  case  the  Courts  of  Mauritius  had  no  jurisdiction  in  the  suit.  Pater  de  Rose- 
mond  v.  Lemaxne  is  in  point.  In  that  case  the  Appellant  was  resident  in  France,  and 
was  sued  in  Bourbon,  through  an  agent  acting  for  her  in  that  Colony.  Judgment 
was  obtained  against  her  in  the  Colony,  but  the  Cour  <l<  Cassation  reversed  the  judg- 
ment of  the  Colonial  Court,  holding  that  the  mere  Fact  of  the  Appellant  having  an 
agent  in  the  Colony  did  not  give  the  Court  jurisdiction  to  entertain  a  si  it  againsl 
her;  and  the  same  principle  was  recognized  by  the  Cour  de  Cassation  in  De  St.  Croix 
v.  De  Hammont  (Sirey's  Rep.,  Ft.  I.  p.  197)  in  a  case  from  Martinique.  The  Re- 
spondents never  acquiesced  in  the  judgment  of  the  Court  of  First  Instance,  or  did 
any  act  to  lead  the  Appellants  to  suppose  that  they  had  abandoned  their  right  of 
appeal  to  the  Supreme  Court.  [87]  On  the  contrary,  the  judgment  was  allowed  to  go 
by  default  with  the  Appellants'  knowledge  and  consent,  and  with  the  understanding 
tliat  the  question  of  jurisdiction  would  be  raised  by  appeal.  Lang  himself  wished 
the  appeal  to  stand  over,  and  the  arrangement  was  promoted  by  him.  As  soon  as  the 
Appellants  sought  to  enforce  their  judgment,  contrary  to  the  agreement  of  the  parties, 
the  appeal  was  lodged.  By  the  law  in  Mauritius,  acquiescence  must  be  by  the  express 
act  of  the  principal,  by  d' acquiescement  ne  peut  resulter  our  du  fait  de  la  partie,  et 
non  de  eel  aide  sou  avoue.  Carre,  Procedure  Civile,  Tome  ii.  p.  -'510. 
Their  Lordships'  judgment  was  delivered  by 

The  Right  Hon.  T.  Pemberton  Leigh  (17th  June,  1858). — This  case  comes  before 
us  by  appeal  against  a  judgment  of  the  Supreme  Court  of  the  Island  of  Mauritius, 
reversing  a  judgment  of  the  Court  of  First  Instance  in  that  Colony,  dated  the  6th  of 
March,  1849,  which  had  been  obtained  by  the  present  Appellants  against  the  Re- 
spondents for  the  sum  of  £21,227  19s.  3d.,  with  interests  and  costs. 

The  Appellants  are  Merchants,  carrying  on  business  at  Trieste,  in  the  dominions 
of  Austria,  and  the  Respondents  are  also  Merchants,  who,  up  to  the  time  of  their 
failure,  carried  on  business  in  London.  The  two  firms  had  extensive  dealings  with 
each  other,  in  the  result  of  which  the  Respondents  became  indebted  to  the  Appellants 
in  a  large  sum  of  money. 

In  the  month  of  September,  1847,  the  Respondents  stopped  payment.  No  com- 
mission of  hankruptcy  was  issued  against  them,  but  they  were  permitted  by  their 
creditors  to  wind  up  their  affairs  under  a  deed  [88]  of  inspection,  which,  it  seems, 
provided  for  a  distribution  of  the  estate  amongst  the  creditors,  in  the  same  way  as 
if  a  bankruptcy  had  taken  place. 

The  Respondents  had  large  landed  property  in  the  Island  of  Mauritius,  and  they 
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had  given  a  power  to  one  Currie  to  act  for  them  in  thai  Island,  and  to  sue  for  and 
settle  demands  by  or  against  them,  and  generally  to  manage  their  affairs  in  the 
Colony.  This  power  enabled  Currie  to  appoint  a  substitute  in  his  stead,  and  he 
appointed  for  that  purpose  Mr.  Hell. 

The  power  of  attorney  in  question  gave  no  authority  to  Currie  to  accept  service 
of  process  in  actions  brought  against  the  Respondents,  nor  to  elect  a  domicile  for 
them  in  the  Island,  according  to  the  provisions  of  the  French  law. 

When  the  Respondents  stopped  payment,  many  of  their  creditors  appear  to 
have  formed  a  design  to  obtain  a  preference  for  payment  of  their  debts  oul  of  the 
landed  estates  of  the  Respondents  in  the  [sland,  by  means  of  judgments  against  them 
in  the  Courts  of  the  Colony.  The  Ma  mil  ins  is  governed  by  the  French  law,  as  settled 
by  the  Codt  Civile;  and  by  that  law,  judgments  obtained  against  a  debtor,  and  duly 
registered  in  the  Island,  constitute  a  specific  charge  on  his  real  estates  within  the 
Colony,  with  priority  according  to  their  dates. 

Reid,  Irving  and  Co.  and  their  inspectors  were  desirous,  as  it  was  indeed  their 
duty,  to  secure,  as  far  as  possible,  equal  division  of  the  assets  amongst  the  creditors, 
and  they,  therefore,  instructed  their  attorney  to  resist  those  actions,  by  which  par- 
ticular creditors  were  attempting  to  obtain  a  preference.  Currie  accordingly 
advised  with  Koenig,  his  law  agent,  who  was  of  opinion  that,  inasmuch  as  the 
Kespon-[89]-dents  were  not  represented  in  the  Colony  in  the  manner  required  by  the 
French  law,  in  order  to  subject  them  to  any  process,  no  action  could  be  maintained 
against  them,  and  he,  therefore,  determined  to  rely  on  that  defence,  in  the  different 
actions.  The  creditors  on  the  other  hand,  insisted  that  the  appointment  of  agents  in 
the  Colony  by  the  Respondents  constituted  a  sufficient  representation  of  them  for  the 
purpose  of  suit,  and  they  accordingly  sued  out  plaints  against  the  Respondents,  as 
represented  in  the  Colony  by  Hell,  and  served  process  upon  him. 

To  these  actions  a  defence  was  raised  by  the  agents  of  the  Respondents,  that  Hell 
did  not  represent  them  for  the  purposes  of  the  action. 

The  question  of  jurisdiction  was,  therefore,  distinctly  raised. 

Tins  defence  was  made  in  the  Court  of  First  Instance,  but  it  seems  to  have  been 
the  habit  of  litigant  parties  in  the  Colony  at  that  time,  to  pay  little  attention  to  the 
ease  in  the  Court  of  First  Instance,  and  to  treat  the  whole  matter  as  open  on  appeal  in 
the  Supreme  Court. 

However  this  may  he.  judgments  were,  in  fact,  obtained  in  the  Court  of  First 
Instance  in  all  these  cases,  and  the  judgments  were  immediately  afterwards  inscribed 
in  the  Register,  the  earliest  being  dated  the  Kith  of  June,  1848,  and  the  latest  of 
those  which  precede  the  judgment  of  the  Appellants  on  the  20th  of  February,  1849. 

For  the  purpose  of  trying  the  validity  of  these  judgments,  at  least  two  appeals 
were  brought  in  the  Supreme  Court  on  behalf  of  the  Respondents;  the  objection  to 
their  validity  being,  that,  for  the  reason  [90]  already  assigned,  the  Court  had  no 
jurisdiction  to  entertain  the  suit.  'While  these  appeals  were  pending,  claims  were 
brought  forward  by  many  other  creditors  of  the  Respondents,  and,  amongst  others, 
by  the  Appellants,  to  have  their  demands  established  by  judgments  in  the  same  way 
with  those  which  had  already  been  obtained. 

In  addition  to  the  objection  which  was  urged  in  the  other  cases,  that  no  action 
in  the  Islam!  could  he  maintained,  under  the  circumstances,  against  the  Respondents, 
it  was  supposed  by  their  agents  that  there  was  this  further  objection  to  the  demand 
of  the  Appellants,  namely,  thai  they  were  strangers,  as  well  as  the  Respondents,  in 
Mauritius,  and  that  the  French  law  would  not  entertain  a  suit  between  foreigners 
with  respect  to  matters  having  no  connection  with  the  Island. 

Communications  took  place  between  Stein,  as  the  legal  agent  of  the  Appell 
and  Currie  and  Koenig,  as  the  agents  of  the  Respondents,  the  effect  of  which  was. 
in  the  opinion  of  their  Lordships,  thai  t bjection  was  to  be  made  to  their  obtain- 
in  g  judgments  in  the  same  way  witli  the  other  creditors  in  the  Court  of  First  Instance, 
lair  thai  their  judgment,  when  obtained,  was  to  he  open  to  all  the  objections  in  the 
Court  of  appeal  on  the  ground  of  want  of  jurisdiction,  or  otherwise,  which  it  might 
he  competent  for  the  Defendants  to  raise  ;  the  object  of  the  Defendants'  agents  being 
to  place,  as  far  as  possible,  all  the  bona  fide  creditors  of  the  Respondents  on  an 
equal  footing,  so  that,  if  the  judgments  were  ultimately  established,  they  might  all 
rank  pari  passu  against  the  estates. 

That  ihi-   was  the  real  nature  of  the  agreement    is  [91]  distinctly  proved,  not  only 
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bv  the  evidence  of  the  Respondents'  agents  when  examined  by  the  Appellants,  but 
also  by  the  evidence  of  the  Appellants'  own  agent,  and  by  the  letter  of  Stein  to  Lang 
on  the  17th  of  March,  1849,  and  Lang's  answer  of  the  7th  of  July,  1849. 

Accordingly  the  same  course  was  taken,  and  the  same  defences  raised,  in  Lang's 
action,  as  in  the  other  similar  suits,  and  on  the  6th  of  March,  1849,  judgment  was 
obtained  in  the  Court  of  First  Instance  by  the  Appellants  and  by  many  other 
creditors. 

The  two  causes  taken  by  way  of  appeal  to  the  Supreme  Court,  for  the  purpose  of 
trying  the  jurisdiction,  were  decided  against  the  Respondents.  That  the  main  point 
raised  in  these  actions  was  the  question  of  jurisdiction,  is  distinctly  proved ;  and  so 
important  was  it  considered  by  the  Respondents'  agents,  that  after  it  had  been 
decided  against  them,  upon  solemn  argument,  in  one  case,  their  Counsel  was  induced 
to  raise  it  again,  and  to  argue  it  in  the  other,  though,  as  might  be  expected  (the 
question  coming  before  the  same  Judges  as  had  decided  the  first  case)  without  success. 
The  Respondents  then  determined  to  bring  the  question  by  appeal  before  Her  Majesty 
in  Council.  In  one  case,  however,  that  of  Collard,  the  judgment  was  for  a  sum  below 
that  for  which  an  appeal  is  allowed,  and,  in  the  other,  Mahomed's  action,  the  case  was 
compromised,  and  the  judgment  withdrawn.  The  question,  therefore,  as  to  the 
jurisdiction  still  remained  to  be  decided,  if  necessary  in  the  last  resort.  In  the 
meantime  Currie,  on  behalf  of  the  Respondents,  was  diligently  employed  in  persuad- 
ing the  creditors,  who  had  obtained  these  judgments,  instead  of  having  them  tried 
on  [92]  appeal,  to  give  them  up,  and  to  come  in  under  the  deed  of  inspection.  That 
these  efforts  were  fully  known  to,  and  approved  of  by,  the  Appellant,  and  that  they 
were  desirous  of  promoting  those  arrangements,  and  knew  that  if  they  insisted  on 
their  own  judgment,  its  validity  was  not  to  be  considered  as  established  by  anything 
which  had  taken  place  in  the  Colony,  but  must  be  the  subject  of  adjudication  by  the 
Judicial  Committee,  is  perfectly  clear  from  Lang's  letter  to  Stein  of  the  23rd  of 
August,  1851.  "  The  understanding  being,  that,  if  necessary,  my  claim  is  to  come 
for  decision  before  the  Supreme  Court  here,  and  I  am  quite  satisfied  to  abide  by  the 
issue  of  such  an  appeal,  which,  if  in  my  favour,  would  give  me  principal  and  interest : 
and  as  regards  the  result,  I  am  assured  by  the  best  professional  advice  I  could  obtain, 
that  it  will  be  in  my  favour  ;  but  I  would  act  liberally  with  these  friends,  and  if  Mr. 
Currie  has  recommended  those  in  charge  here  to  make  a  compromise  with  me,  very 
likely  I  will  hear  from  them,  and  while  the  disposition  to  come  to  a  settlement  is 
mutual.  I  dare  say  it  will  be  arranged;  and,  in  the  meantime,  with  many  thanks  for 
all  the  trouble  you  have  taken." 

It  is  manifest  that,  at  this  time,  Lang,  the  Appellant,  knew  that  there  was  no 
intention  of  acquiescing  in  these  judgments. 

A  year  or  two  afterwards  so  much  progress  had  been  made  in  the  negotiations 
with  the  judgment  creditors,  and  in  inducing  them  to  give  up  their  judgments,  and 
come  in  under  the  deed,  that  the  agents  of  the  Respondents  thought  it  necessary  to 
come  to  some  decision  as  to  the  claim  of  the  Appellants,  who  were  almost  the  only 
creditors  who  still  held  out,  and  [93]  they  threatened  therefore,  at  once,  to  bring  the 
validity  of  their  judgment  to  trial  by  an  appeal.  They  were  only  induced  to  suspend 
this  step  by  the  urgent  entreaties  of  the  Appellants'  agents.  What  passed  on  the 
occasion  is  stated  by  Currie  in  his  evidence: — "I  wish  to  add,  with  regard  to  the 
assertion  of  acquiescence  and  Lang's  knowledge  of  the  right  of  appeal,  a  fact  which 
seems  to  prove  it  very  clearly.  Some  time  in  the  year  1852  or  1853,  when  most  of 
the  creditors  of  Reid,  Irving  and  Co.  were  taking  judgments  here,  had  followed  the 
course  which  I  had  expected,  and  were  ready  to  withdraw  their  judgments,  I  told 
Stein  that  Lang  stood  almost  alone,  hindering  the  realization  of  the  property  here; 
that  I  must,  therefore,  no  longer  delay  the  appeal  to  bring  the  question  to  an  issue. 
Stein  begged  me  to  refrain  until  he  could  again  write  to  Lang.  Lang  then  went  to 
Messrs.  Reid,  Irving  and  Co.,  gave  them  a  copy  of  Stein's  letter  to  him,  and  of  his, 
Lang's,  answer,  by  which  he  begged  Stein  to  disabuse  my  mind  of  the  idea  that  he 
was  a  hostile  creditor,  and  assured  Stein  and  me,  that  the  idea  of  his  taking  any 
steps,  or  being  in  any  degree  hostile,  was  repugnant  to  his  feelings,  and  contrary  to 
the  tone  of  every  letter  that  he,  Lang,  had  ever  written  on  the  subject.  Copies  of 
these  letters  were  sent  to  me  by  Reid,  Irving  and  Co.,  with  Macpherson,  when  he  acted 
for  Lang  ;  and,  as  I  believe,  according  to  Lang's  instructions,  it  was  agreed  that  this 
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judgment  should  be  brought  before  the  Court  of  appeal  to  be  argued,  without  delay 
and  without  expense,  upon  its  merits,  and  decided." 

It  was  not  until  all  the  other  judgments  had  been  cleared  out  of  their  way  that 
the  Appellants  attempted  to  give  effect  to  theirs.  If  they  had  done  so  when  it  [94] 
was  first  obtained,  they  probably  could  have  derived  no  advantage  whatever  from 
it;  for  there  were,  as  appears  from  what  we  have  already  stated,  many  of  an  earlier 
and  very  many  of  an  equal  date;  but  at  length  in  December,  1855,  having  changed 
their  agent  and  appointed  Hewitson  their  attorney,  they  attempted  to  give  effect 
to  their  judgment,  and  immediately  on  their  doing  so  the  appeal  was  lodged.  The 
attempt  to  enforce  the  judgment  was  on  the  6th  of  December,  1855,  and  the  appeal 
was  lodged  on  the  11th  of  December. 

The  reasons  of  appeal  were  as  follows: — "First.  Because  Messrs.  Reid,  Irving 
and  Co.,  are  not,  and  never  were,  represented  generally  in  this  Colony  by  James 
Currie,  or  by  Herbert  Irving  Bell,  but  because,  in  reality,  they  are  only  represented 
here  for  special  purposes,  and  not  to  defend  or  plead  in  the  suit  or  action  broughl 
against  them  by  Messrs.  Lang,  Freehand  and  Co.,  the  Plaintiffs  in  the  Court  below. 
Second.  Because,  at  all  events,  Messrs.  Reid,  Irving  and  Co.,  of  London,  Merchants, 
cannot  be  sued  before  the  Courts  of  Mauritius,  in  the  person  of  any  agent  whomso- 
ever, at  Mauritius,  at  the  suit  and  request  of  merchants  in  the  City  of  Trieste,  for 
mercantile  operations  or  transactions  which  may  have  taken  place  between  them, 
but  which  are  entirely  foreign  to  Mauritius.  Third.  Because  the  Courts  at 
Mauritius  are  incompetent  for,  and  the  laws  of  Mauritius  inapplicable  to,  merchants 
of  Trieste  and  of  London.  Fourth.  Because  again,  at  all  events,  the  claim  pre- 
ferred by  Messrs.  Lang,  Freeland  and  Co.,  is  not  proved,  and  is  unsupported  by 
valid  documentary  or  other  evidence." 

The  Appellants  went  into  a  great  deal  of  evidence  to  prove  the  agency  and 
authority  of  Currie  and  Bell,  [95]  and  the  arrangements  agreed  upon,  and  the 
conduct  of  the  parties  ;  and  insisted,  amongst  other  things,  that  the  Respondents 
had  acquiesced  in  the  judgment  against  them,  and  were  precluded  now  from  dis- 
puting it. 

On  the  11th  of  June,  1856,  the  Court  pronounced  the  judgment  complained  of 
in  these  terms: — "  The  Court  rules  that  there  exists  no  acquiescence  on  the  part  of 
the  Appellants;  that  the  right  of  appeal  is  in  no  wise  barred;  that  every  fair 
exception  may  be  brought  forward  on  appeal,  even  against  the  jurisdiction  of  the 
Courts  of  Mauritius  in  this  matter  ;  that  the  exception  of  jurisdiction  is  well  founded. 
The  Court,  therefore,  reverses  the  judgment  appealed  from,  and  condemns  the 
Respondents  to  pay  to  the  Appellants  the  sum  of  £281  Os.  2d.  sterling  for  costs  of 
suit." 

The  objections  raised  by  the  present  Appellants  to  this  judgment  may  be  con- 
veniently discussed  under  two  heads: 

First.  As  the  matter  stands  on  the  proceedings  of  the  Court,  without  reference 
to  extrinsic  matter. 

Secondly.  As  it  is  affected  by  the  agreements  and  conduct  of  the  parties. 

On  looking  to  the  proceedings  in  the  Court  of  First  Instance,  the  facts  appear 
to  be  these : 

On  the  11th  of  January,  18-19,  a  plaint  was  issued  by  the  Appellants,  described 
as  of  the  City  of  Trieste,  represented  in  this  Colony  by  Messrs.  Scott  and  Co.,  against 
Reid,  Irving  and  Co.,  of  London,  represented  in  this  Colony  by  Bell.  The  plaint 
claims  a  sum  of  £21,227  19s.  3d.,  as  a  debt  due  on  the  result  of  divers  mercantile 
transactions  between  the  two  firms. 

It  is  obviously,  therefore,  a  mere  personal  demand,  [96]  not  professing  to  be 
in  any  manner  connected  with  any  proceedings  in  the  Colony. 

This  plaint  was  served  on  Bell. 

On  the  16th  of  January,  1849,  Mr.  Terry,  Attorney-at-Law,  on  behalf  of  the 
Respondents,  stated  to  the  Court,  "  That  they  were  not  represented  generally  in  the 
Colony  by  Bell,  but  that  they  were  only  so  represented  for  special  purposes,  and  not 
to  defend  or  plead  in  this  suit  or  action  now  brought  against  them  by  the  Plainl  itK" 

In  mercantile  causes,  as  this  was,  the  Rules  of  Procedure  provide  that  the  defence 
shall  be  oral,  and  that  on  the  cause  being  brought  before  the  Court,  it  shall  be 
heard  at  once  upon  the  merits,  unless  the  Court  should  make  other  order  to  the 
contrary. 
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No  order  was  made  of  any  sort  upon  this  occasion ;  &  is  clear  that  no  pro- 
ceeding could  properly  be  taken  to  establish  the  debt,  until  the  fact  was  first 
established,  that  the  Defendants  were  properly  represented  by  Bell,  and  that  the 
Court,  therefore,  had  real  parties  before  it,  and  jurisdiction  on  the  subject;  and, 
without  calling  upon  the  Plaintiffs  to  prove  this  fundamental  point,  without  even 
giving  Bell  the  opportunity  of  disproving  it,  if  the  onus  was  upon  him  (which  it 
clearly  was  not),  the  Court  in  its  subsequent  proceedings  assumes  that  the  repre- 
sentation is  proved. 

On  the  3rd  of  March,  1849,  an  order  is  obtained  from  the  Court,  to  bring  on  the 
cause  for  hearing  on  the  6th  of  that  month.  This  order  is  served  on  Bell,  who  had 
already  alleged  that  he  did  not  represent  the  Defendant,  and  who,  consistently  with 
his  plea,  could  not  possibly  appear  to  defend  :  and,  on  the  same  day,  [97]  for 
default  of  appearance,  a  judgment  for  the  amount  sued  for  passed  against  the 
Defendants. 

It  would  be  absurd  to  treat  such  a  judgment,  standing  by  itself,  as  anything 
better  than  waste  paper. 

But  it  is  said  that  the  Court  may  look  to  the  evidence  given  in  the  Court  of 
appeal  to  supply  the  deficiency  of  the  original  proof,  and  that  if  it  appears  that 
Bell  really  had  authority  to  represent  and  was  bound  to  accept  process  on  behalf 
of  the  Respondents,  it  may  be  sufficient  to  support  the  judgment.  Assuming  this 
to  be  so,  it  becomes  necessary  to  inquire  what  is  held  to  be  necessary  by  the  French 
law,  in  order  to  give  jurisdiction  to  a  Court  of  Justice  over  a  Defendant  in  a  civil 
action. 

It  is  unnecessary  to  consider  the  case  of  a  proceeding  in  rem,  for  this  is  a  mere 
personal  liability  attaching  upon,  and  to  be  enforced  against,  the  debtor  ;  in  such 
a  case  the  law  of  domictiium  rei  sitae  can  have  no  application,  for  the  res  itself 
has  no  situs.  The  matter  in  dispute  here  has  no  locality.  In  such  cases  the  rule 
of  the  French  law  is  that  the  suit  must  follow  the  person  of  the  debtor,  and  that  the 
action  must  be  brought  against  him  in  his  real  and  proper  domicile — domicile 
reel.  But  this  rule  is  subject  to  the  qualification  that  a  man  may  elect  a  special 
domicile  for  the  purpose  of  his  trade,  or  for  other  purposes,  and  that  such  elected 
or  conventional  domicile  shall  for  those  purposes  be  equivalent  to  his  domicile  reel. 

But  inasmuch  as  the  election  of  such  domicile  draws  after  it  most  grave  and 
extensive  liabilities,  it  is  settled  not  only  that  the  appointment  of  an  agent  in  a 
Colony,  with  the  largest  powers,  by  a  domiciled  Frenchman,  does  not  amount  to  an 
election  of  domicile  in  the  place  where  such  power  is  to  be  executed,  [98]  but  that 
no  agent,  with  powers  however  extensive,  can  make  such  election  on  the  part  of  his 
principal,  unless  his  power  contains  express  authority  to  do  so. 

These  propositions  appear  to  be  fully  warranted  by  the  authorities  mentioned 
in  the  very  able  judgment  of  the  Chief  Justice  in  this  case,  and  the  others  which  were 
cited  in  the  arguments  at  the  bar. 

Applying  these  rules  to  the  facts  as  they  appear  in  evidence  in  this  case,  it  is 
quite  clear  that  Reid,  Irving  and  Co.  had  no  domicile,  actual  or  conventional,  in 
the  Island  of  Mauritius,  and  that  Bell  in  no  manner  whatever  represented  them  for 
the  purposes  of  this  action.  In  the  Court  of  First  Instance  there  was  not  a  particle 
of  evidence  to  support  the  authority;  and  if  we  look  at  the  case,  as  the  parties 
seem  to  have  regarded  it,  as  one  in  which  the  whole  matter  was  open  on  appeal,  as  in 
a  new  case,  the  evidence  entirely  fails  to  support  the  point  contended  for. 

Then  were  the  Respondents  in  this  case  precluded  in  any  manner  from  making 
these  objections? 

First.  It  is  said  they  had  already  appeared  in  the  action,  and  had  thereby  sub- 
mitted to  the  jurisdiction  ;  and  the  rule  of  French  law  is  said  to  be,  that  an  objection 
to  the  jurisdiction  must  be  taken  at  the  earliest  opportunity,  and  cannot  be  raised 
for  the  first  time  on  appeal. 

But  the  answer  is,  that  the  Respondents  never  had  acquiesced  in,  nor  in  any 
manner  recognized,  the  jurisdiction  ;  that  there  never  was  any  appearance  in  the 
action  in  the  meaning  of  that  term  in  English  Courts  of  Justice  :  that  the  sole  step 
taken  in  the  action  by  the  agents  of  the  Defendants  was  to  object  to  the  jurisdiction 
at  the  earliest  possible  moment,  [99]  by  insisting  that  their  principals  were  not 
represented  in  the  Island,  or,  at  all  events,  were  not  represented  by  the  individual 
on  whose  supposed  representations  this  action  was  founded. 
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Secondly.  It  is  said  there  was  an  acquiescence  for  six  years  in  the  judgmenl  ; 
that  Reid,  Irving  and  Co..  and  their  Inspectors,  had  notice  of  the  judgmenl  having 
been  obtained,  and  that  if  they  meant  to  dispute  its  validity  they  should  have  done 
so  at  an  earlier  period. 

There  is  no  doubt  that  they  knew  of  the  judgment,  but  they  knew  also,  as  Lang 
and  Co.  did,  upon  what  Terms,  and  subject  to  what  conditions,  and  for  what 
purposes,  it  had  been  obtained  :  that  its  sole  purpose  was  to  prevent  Lang  and  Co. 
from  being  placed  in  a  worse  situation  than  the  other  creditors  who  had  obtained. 
or  might  obtain,  judgments,  and  that  the  whole  of  those  judgments  were  to  be 
disputed  unless  the  creditors  abandoned  them,  and  that  if  Lang  and  Co.  attempted 
to  enforce  theirs,  that  moment  its  validity  would  be  disputed. 

We  have  already  referred  to  the  evidence  by  which  it  appears  to  us  that  these 
facts  are  established. 

Under  these  circumstances,  it  was  not  the  Respondents  in  this  case  who  acquiesced 
in  the  judgment,  but  the  Appellants,  who  for  their  own  purposes  forbore  to  enforce 
it,  probably  from  the  unwillingness  expressed  in  Lang's  letter  to  interfere  with  what 
he  calls  the  judicious  proceedings  of  Currie.  and  to  disturb  the  arrangements 
which  were  being  made  with  the  other  creditors,  the  effect  of  which  was  to  remove 
competing  claimants  out  of  the  way,  and  thereby  to  enhance  the  value  of  his  own 
judgment  if  ultimately  he  could  maintain  it.  That  he  could  only  [100]  maintain 
it  by  defending  it  in  the  appeal  Court  of  Mauritius,  and,  if  successful  there,  by 
defending  it  afterwards  before  this  Committee,  he  has  been  perfectly  aware  from 
the  beginning  to  the  end  of  these  proceedings. 

Upon  the  whole,  their  Lordships  are  of  opinion,  that  the  judgment  in  the  Court 
below  is  perfectly  right,  and  that  to  permit  the  Appellants  to  avail  themselves  of  the 
objections  on  which  they  have  insisted,  would  be  inconsistent  alike  with  the  rules  of 
law,  and  the  real  agreement  of  the  parties. 

Their  Lordships  must,  therefore,  advise  Her  Majesty  to  affirm  the  judgmenl 
complained  of,  with  costs.  They  collect  from  what  fell  from  the  Counsel  for  the 
Respondents  at  the  hearing,  that  there  is  no  disposition  to  debar  the  Appellants 
from  their  right  to  receive  a  dividend  under  the  deed  of  inspection,  upon  whatever 
amount  may  be  actually  due  to  them,  and  that  no  objection  will  be  raised  to  their 
claims  on  the  ground  of  the  Statute  of  Limitations,  if,  under  the  circumstances, 
any  such  defence  could  be  available. 

[Mews'  Dig.  tit.  COLONY  :  II.  Particular  Colonies  ;  16  Mauritius.     See  Castrigut 
v.  I mne.  1870.  L.R.  -1  H.L.  135  :  Schibsby  v.  Westenholz,  1870.  L.R.  6  Q.B.  160.] 


[101]   OX  APPEAL  FROM  THE  SUPREME  COURT  OF  THE  CAPE 

OF  GOOD  HOPE. 

JOHN   OWEN   SMITH,— Appellant;   FRANCIS    HENRY    CARPENTER.— Respon- 
dent* [June   16,    17,    1858]. 

A   mortgage   bond    hypothecating   immoveable   and   other   property,   given    by 

debtors  in  favour  of  a  creditor  to  secure  the  debt,  at  a  time  when  from  the 
hopeless  state  of  the  debtor's  affairs,  sequestration  was  inevitable,  declared 
void  under  the  Cape  of  Good  Hope  Insolvent  law  Ordinance.  No.  [6]  of  18  13, 
sec.  84.  as  being  an  undue  preference  over  the  other  creditors  [12  Moo.  I'.'  . 
115]. 
Bv  section  84  of  the  Cape  of  Good  Hope  Ordinance.  No.  6  of  1843,  the  question 
of  intention,  in  making  an  alienation,  or  payment,  is  left  open  to  be  deter- 

*   Present:   The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  The  Lord  Ju 
Knight  Bruce,  the  Right  Hon.  T.  Pemberton  Leigh,  and  the  Righl  Hon.  The  Lord 
Justice  Turner. 

849 


XII  MOORE,  102  SMITH  V.   CARPENTER  [1858] 

mined  upon  all  the  circumstances  and  facts  of  the  case,  by  the  Court  or  a 
jury,  as  well  with  respect  to  pressure  by  a  creditor  to  induce  a  debtor  to 
give  security  to  him  in  preference  to  the  general  body  of  creditors,  as  in 
other  respects  [12  Moo.  P.C.  114]. 
This  section  does  not  require,  as  the  English  Insolvent  law  does,  that  in  order 
to  constitute  fraudulent  preference,  the  transaction  should  be  voluntarv  [12 
Moo.  P.C.  114]. 

This  was  an  action  brought  in  the  Supreme  Court  of  the  Cape  of  Good  Hope,  by 
the  Respondent,  as  the  sole  trustee  of  the  insolvent  estate  of  Charles  Slack  Taylor 
and  Charles  Taylor,  of  that  Colony,  to  set  aside  a  Mortgage  Bond,  dated  the  14th 
of  February,  1856,  executed  on  behalf  of  the  Insolvents,  by  one  Hull  as  their  attorney, 
to  Slater,  in  the  sum  of  £858  0s.  6d.  sterling  and  interest,  and  transferred  by  Slater 
to  the  Appellant. 

Charles  Slack  Taylor  and  Charles  Taylor  carried  on  business  at  Port  Elizabeth, 
in  the  Colony  of  the  Cape  of  Good  Hope,  as  Bakers,  in  partnership,  under  the  style  of 
Taylor  and  Son,  from  the  month  of  January,  1854,  till  the  sequestration  of  their 
estate,  on  the  5th  [102]  of  June,  1856.  In  their  business,  they  had  dealings  with 
Slater,  representing  the  Steam  Mill  Company,  and  at  the  time  of  giving  the  Bond 
in  question,  they  were  indebted  to  him  for  flour  and  meal,  with  interest,  to  the 
amount  of  £883  15s.  3d.  In  December,  1855,  or  the  beginning  of  1856,  Slater 
delivered  to  Taylor  and  Son  his  account  up  to  the  1st  of  December,  1855,  showing  a 
sum  due  to  Slater  of  £853  15s.  2d.,  and  applications  were  made  to  them  for  payment 
of  such  account  without  success,  and  Slater  being  desirous  of  obtaining  security  for 
the  payment  of  the  debt,  Taylor  and  Son  agreed  to  give  him  a  Bond  and  promissory 
notes  for  the  amount  of  the  debt  due,  and  accordingly  executed  a  power  of  attorney 
to  Edward  Hull,  of  Cape  Town,  authorizing  him  to  execute  a  Bond  or  mortgage, 
and  signed  and  handed  to  Slater  four  promissory  notes  for  various  sums,  amounting 
together  to  the  sum  due.  By  virtue  of  the  power  of  attorney,  Hull,  on  the  14th  of 
February,  1856,  executed  the  Mortgage  Bond  in  question,  which  was  duly  registered 
at  Cape  Town,  and  was  afterwards  transferred  by  indorsement  by  Slater  to  the 
Appellant.     This  instrument  was  in  the  following  form:  — 

"  Mortgage  Bond,  by  virtue  of  a  power  of  attorney.  Know  all  men  whom  it 
may  concern, — That  Edward  Hull  appeared  before  me,  Registrar  of  Deeds,  he, 
the  said  Edward  Hull,  being  duly  authorized  thereto  by  a  power  of  attorney,  granted 
to  him  by  Charles  Slack  Taylor  and  Charles  Taylor,  co-partners,  trading  under  the 
style  or  firm  of  C.  S.  Taylor  and  Son,  dated  the  fourth  day  of  February,  1856,  and 
drawn  up  at  Port  Elizabeth  in  the  presence  of,  and  certified  by,  competent  witnesses, 
which  power  of  attorney  was  exhibited  to  me  on  this  day;  and  the  said  Edward 
[103]  Hull  declared  his  constituents,  the  said  Charles  Slack  Taylor  and  Charles 
Taylor,  trading  as  aforesaid,  to  be  really  and  lawfully  indebted  to  and  on  behalf 
of  Edward  Slater,  in  the  sum  of  £858  0s.  6d.  sterling,  arising  from  goods  sold  and 
delivered  to  the  appearer's  constituents,  with  the  interest  thereon,  since  the  same 
became  due  and  payable;  renouncing  therefore  the  legal  exception  non  causa  dehiti 
errore  calculi,  and  revision  of  accounts,  which  aforesaid  sum  of  £858  0s.  6d.,  the 
appearer,  q.  q.,  hereby  promises  and  undertakes  to  pay,  or  cause  to  be  paid,  unto 
the  said  Edward  Slater,  his  order,  heirs,  administrators,  or  assigns,  with  the 
interest  thereof,  payable  annually,  at  the  rate  of  six  per  cent,  per  annum,  reckoned 
from  the  first  day  of  January,  1856,  inclusive,  and  to  continue  to  be  so  reckoned, 
until  such  time  as  the  whole  of  the  aforesaid  principal  sum  shall  be  fully  paid  off; 
which  payment  the  appearer,  q.  q.,  shall  be  allowed  and  also  be  obliged  to  make  three 
months  subsequent  to  legal  notice  "having  been  given  or  received  to  that  effect, 
provided  the  same  be  then  paid  in  one  sum  in  good  current  and  lawful  money, 
together  with  such  interest  as  may  be  due  thereon.  The  appearer,  q.  q.,  hereby 
binding  in  security  thereof  specially,  as  a  mortgage,  certain  lot  of  ground  situated 
at  Port  Elizabeth,  marked  No.  27,  being  part  of~the  divided  property  transferred  to 
the  widow,  Johan  Philip  Hartman,  on  the  4th  of  April,  1837,  measuring  24  square 
roods  and  97J  square  feet,  as  per  deed  of  transfer  made  in  favour  of  the  appearer's 
constituents  on  the  27th  of  October,  1855.  Moreover,  hereby  binding,  generally, 
his  constituent's  person,  and  all  his  property,  both  such  as  he  is  already  or  may  in 
future  become  possessed  of,  moveable  and  immoveable,  with-[104][out  any  exception, 
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and  submitting  them  all,  and  the  choice  thereof,  to  constraint  and  execution,  as 
the  law  directs." 

Messrs.  Taylor  and  Son,  on  tin-  5th  of  June,  1856,  surrendered  their  estate  as 
insolvent,  and  on  the  11th  of  July,  1856,  the  Respondenl  was  elected  sole  trustee  of 
such  insolvent  estate,  which  election  was  confirmed  by  an  order  of  the  Supreme 
Court  of  the  26th  of  July,  1856.  The  Appellant  proved,  under  the  insolvency, 
against  the  estate,  for  the  bum  of  £653  3s.  5d.  and  interest,  by  virtue  of  the  Mort- 
gage Bond,  the  balance  originally  due  having  been  reduced  on  the  1st  of  April. 
1856,  by  payment  of  the  first  of  the  promissory  notes  given  to  Slater  by  the  Insol- 
vents for  the  sum  of  £217  14s.  6d. 

In  consequence  thereof,  the  Respondent  took  proceedings  against  the  Appellant 
by  summons  in  the  Circuit  Court  for  the  Division  of  Port  Elizabeth,  in  the  Colony, 
to  set  aside  the  Mortgage  Bond,  on  the  ground  that  Taylor  and  Sou,  when  they  gave 
the  Bond,  contemplated  the  sequestration  of  their  estate,  and  intended  unduly  to 
prefer  Slater  before  the  other  creditors,  and  that  such  undue  preference  was  given 
and  received  by  a  mutual  understanding  and  common  consent  between  the  Insolvents 
and  Slater;  the  former  to  give,  and  the  latter  to  get,  such  undue  preference;  and 
also  on  the  ground  that  at  the  time  of  giving  the  Mortgage  Bond,  the  debl  due  to 
Slater  had  been  satisfied. 

The  Appellant  took  exceptions  to  the  sufficiency  of  the  summons  by  reason  of 
Slater  not  being  joined  as  a  party,  and  also  pleaded  a  denial  of  all  the  allegations  of 
fact  and  conclusions  of  law  contained  therein. 

Evidence  was  taken  in  the  Circuit  Court  before  [105]  Mi".  Justice  Bell,  and  on 
the  -3rd  of  October,  1856,  it  was  order  d  by  the  Court,  on  the  application  of  the 
Respondent  and  by  consent  of  the  Appellant,  that  the  case  should  he  removed  for 
hearing  to  the  Supreme  Court.  By  the  evidence  given  on  behalf  of  the  Respondent, 
it  appeared,  that  at  the  time  of  giving  the  Bond,  the  Insolvents  had  no  bills  overdue. 
It  further  appeared  that  in  July,  1854,  a  statement  of  the  partnership  affairs  to  the 
30th  of  June  preceding  was  made  out,  which  showed  that  the  partnership  was  then 
insolvent,  a  deficiency  appearing.  That  the  partnership  hooks  continued  to  be 
written  up  until  October,  1855,  'mt  from  that  time  no  further  formal  statement  of 
the  partnership  affairs  was  made  by  the  Insolvents.  That  the  business  was  continued 
by  the  Insolvents  until  the  sequestration  of  the  estate,  in  the  extent  of  their  insol- 
vency having  increased  from  time  to  time.  The  hooks  showed  that  the  deficiency. 
in  June,  1854.  in  addition  to  an  omitted  account  of  the  Steam  Mill  Company,  had 
increased,  on  the  30th  of  December,  1854,  to  £731  16s.  3d.;  on  the  30th  of  June, 
1855,  to  £1069  lis.  lid.;  in  October,  1855,  to  £2547  8s.  lid.  From  the  last- 
mentioned  date  the  books  were  in  confusion,  and  the  accountant  who  was  employed, 
after  the  sequestration,  to  examine  them,  could  not  carry  the  account  further.  The 
Insolvents,  in  carrying  on  their  business,  obtained  credit  largely,  giving  Bills  or 
notes  payable  at  various  dates,  chiefly  at  six  months,  many  of  which  are  unpaid  in 
the  hands  of  creditors  on  the  estate.  It  further  appeared  that  Slater  had  required 
his  account  to  be  settled,  or  security  to  be  given,  and  the  Insolvents  stated  in  their 
evidence,  that  that  was  no  motive  for  giving  the  Mortgage  Pond  except  the  applica- 
tions [106]  made  to  them  for  payment  or  security,  and  that  it  was  not  procured  from 
them  by  threats  or  pressure.  On  the  behalf  of  the  Appellant,  a  witness  named  <  >wen 
proved  that  he  had,  by  the  din  ctions  of  Slater  and  the  Appellant,  repeatedly  applied 
for  payment,  and  threatened  to  take  legal  proceedings  if  a  I! 1  was  not  given. 

The  cause  was  heard  before  the  Supreme  Court,  on  the  28th  of  February,  1857, 
when  the  Court  held  that  the  suit  was  properly  instituted  against  the  Appellant, 
and  they  overruled  his  exception  ;  and  a  majority  of  the  Judges,  consisting  of  Mr. 
Justice  Watermeyer,  and  Mr.  .justice  Pell,  were  of  opinion,  thai  the  Respondent  was 
entitled  to  relief,*  under  the  84th  section  of  the  Ordinance.  No.  6,  of   1843  (a),  as  the 


(a)  The  84th  Section  of  the  Ordinance  of  1843,  No.  6,  is  in  these  terms:  "  And 
be  it  enacted,  that  every  alienation,  transfer,  cession,  delivery,  mortgage,  or  pledge 
of  any  goods  or  effects!  moveable  or  immoveable,  personal  or  real,  and  every  pay- 
ment made  by  any  Insolvent  to  any  creditor,  such  Insolvent  at  the  time  contemplat- 
ing the  sequestration,  either  voluntary  or  otherwise,  of  bis  estate,  and  intending 
therebv  to  prefer,  directly  or  indirectly,  such  creditor  before  his  other  creditors, 
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Insolvents  at  the  date  of  granting  the  Mortgage  Bond  contemplated  the  sequestra- 
tion of  their  estate  and  gave  Slater  a  Bond  to  secure  a  preference  to  him.  [107] 
Mr.  Justice  Cloete  dissented,  as,  in  his  opinion,  there  had  been  a  pressure  upon  the 
Taylors  to  induce  them  to  execute  the  security  for  Slater's  debt ;  and  that  such  a 
transaction  being  bona  fide,  ought  not  to  be  disturbed.  The  majority  of  the  Court 
accordingly  gave  judgment  that  the  preference  on  the  Mortgage  Bond,  for  which 
the  Appellant  then  stood  ranked  on  the  Insolvents'  estate,  was  to  be  set  aside  as  an 
undue  preference.  The  Court  were,  however,  unanimous  that  there  was  no  proof 
of  collusion  between  the  Insolvents  and  the  Appellant  as  to  inflict  the  forfeiture  of 
his  claim  as  imposed  by  the  88th  section  of  that  Ordinance  (a). 

The  present  appeal  was  brought  from  this  judgment. 

The  Attorney-General  (Sir  Fitz-Roy  Kelly),  and  Mr.  Honyman,  for  the  Appellant. 
— It  does  not  appear  from  the  evidence  that  at  the  time  of  giving  the  Mortgage  Bond, 
Taylor  and  Son  contemplated  sequestration  of  their  estate.  Nor  does  it  appear  that 
they  intended  by  such  Mortgage  Bond  to  give  a  preference  to  Slater  over  the  other 
creditors.  [108]  On  the  contrary,  the  Mortgage  Bond  was  given  in  consequence  of 
the  pressure  upon  the  Taylors  for  security  for  Slater's  debt.  In  such  circumstances, 
the  deed  was  not  void  under  the  provisions  of  the  Cape  of  Good  Hope  Ordinance, 
No.  6,  of  1843,  sec.  84.  By  the  English  law  such  a  deed  would  be  sustained,  if  not 
made  voluntary,  and  preceded  by  pressure,  though  given  in  preference,  and  even  in 
contemplation  of  Bankruptcy.  Hale  v.  Allnutt  (19  L.J.  N.S.  C.P.  267),  Newton  v. 
Ghantler  (7  East.  138),  Davie*  v.  Acocks  (2  Cr.  Mee  and  Ros.  461),  Doe  d.  BoydeJl  v. 
Gillett  (2  Cr.  Mee.  and  Ros.  579),  Anne!/ 'v.  Bean  (8  Bingh.  87),  Fidgeon  v.  Sharpe 
(5  Taunt.  539).  Morgan  v.  Brimdrett  (5  Bar.  and  Ad.  289),  Abbott  v.  Burbage  (2 
Bingh.  N.C.  444).  In  an  action  to  recover  money  paid  by  way  of  fraudulent  prefer- 
ence and  in  contemplation  of  Bankruptcy,  the  onus  probandi  is  on  the  Plaintiff, 
Atkinson  v.  Brindall  (2  Bingh.  X.C.  225),  and  the  Respondent  here  must  establish 
t!i at  it  was  a  fraudulent  preference  in  contemplation  of  sequestration.  This  we 
submit  he  has  failed  to  do,  as  there  is  nothing  in  the  evidence  to  show  that  the  Mort- 
gage Bond  was  executed  in  contemplation  of  a  sequestration.  The  allegation  in  the 
declaration  that  there  was  a  mutual  understanding  between  the  Insolvents  and 
Slater,  the  one  to  give  and  the  other  to  get  an  undue  preference,  is  wholly  gratuitous, 
without  being  supported  by  a  tittle  of  evidence.  Section  88  of  Ordinance,  No.  6. 
of  1843,  cannot,  therefore,  apply,  and  such  allegation  fails  for  want  of  proof.  No 
such  agreement  or  understanding  existed. 

[109]  Mr.  Wilde,  Q.C.,  and  Mr.  Aspland,  for  the  Respondent. — A  preference  was 
given  by  the  Insolvents  to  Slater  by  this  Mortgage  Bond,  which  hypothecates  all 
their  estate  present  and  future,  and  by  the  law  prevailing  in  the  Cape  of  Good  Hope 
in  case  of  sequestration,  a  creditor  by  Mortgage  Bond  is  paid  in  full  in  preference 
to  the  other  creditors.     If  a  partnership  deal  with  the  whole  of  the  assets,  it  is  to 

shall  be  deemed  to  be  an  undue  preference,  and  is  hereby  declared,  to  be  null  and 
void.  And  every  such  alienation,  transfer,  cession,  delivery,  mortgage,  or  pledge 
as  aforesaid,  made  by  any  Insolvent  to  any  person  whatever,  such  Insolvent  at  the 
time  contemplating,  as  aforesaid,  the  sequestration  of  his  estate,  and  intending 
thereby  to  prefer,  directly  or  indirectly,  any  creditor  before  his  other  creditors, 
shall  be  deemed  to  be  an  undue  preference  of  such  creditor,  in  so  far  as  he  shall  have 
been  benefitted  thereby,  and  the  trustee  or  trustees  shall  be  entitled  to  recover  the 
amount  or  value  of  such  undue  preference  from  the  creditor  so  preferred." 

(a)  Section  88  enacts,  "  That  in  every  case  in  which  any  person,  whether  actually 
a  creditor  or  not,  shall  be  obliged,  by  virtue  of  the  84th,  or  85th,  or  87th  Section  of 
this  Ordinance,  to  restore  or  repay,  as  the  case  may  be,  for  the  benefit  of  the  insol- 
vent estate,  any  alienation,  transfer,  cession,  delivery,  mortgage,  or  pledge,  or  any 
payment  as  having  been  an  undue  preference,  such  person  shall  not  be  allowed  to 
claim,  or  prove  as  a  debt,  the  amount  of  what  he  shall  have  so  restored  or  repaid, 
but  shall  wholly  forfeit  such  amount  as  regards  the  insolvent  estate,  in  case  such 
undue  influence  was  received  by  such  person  by  or  through  any  collusive  arrange- 
ment, mutual  understanding,  or  common  consent  between  such  person  and  the  in- 
solvent, the  one  to  give,  and  the  other  to  get,  such  undue  preference." 
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be  presumed  to  be  in  contemplation  of  Bankruptcy.  The  Insolvents  at  the  time  con- 
templated the  sequestration  of  their  estate,  and  intended  to  give  such  preference  over 
other  creditors;  therefore,  the  Mortgage  Bond  is,  under  tin-  84th  section  of  the 
Ordinance,  No.  6,  of  1843,  to  be  deemed  an  undue  preference,  and  is  void  :  and  by 
section  88  of  that  Ordinance,  if  there  is  a  }>r  ference  given  it  amounts  to  a  forfeiture 
of  the  claim  as  against  the  estate.  The  contemplation  by  the  Insolvents  of  seques- 
tration, and  their  intention  to  give  a  preference,  are  to  be  inferred  from  the  state 
of  their  affairs  before  and  at  the  time  of  the  execution  of  the  power  of  attorney  and 
Mortgage  Bond,  and  from  the  other  facts;  and  th  necessary  consequence  of  giving 
the  security  challenged,  was  to  cause  a  sequestration  of  their  estate  and  a  prei 
of  one  creditor  over  others.  The  Insolvents  must  be  supposed  to  have  foreseen  and 
intended  such  consequences.  The  presumption,  therefore,  of  a  contemplation  oi 
sequestration  and  intention  to  prefer  necessarily  arises.  They  cited  upon  this 
point,  the  English  cases  of  Aldred  v.  Constable  (J  Q.  Ben.  Rep.  674),  Lindon  v. 
Sharp  (7  Scott.  N,R.  375),  Flook  [110]  v.  Jones  (I  Bingh.  20),  Poland  v.  Glyn  (ib. 
note,  p.  22),  Ogden  v.  Stone  (!  1  Mee.  and  Wels.  )'.»! ),  Cook  v.  Hitchcock  (5  Man.  and 
Gr.  320).  Shelford  on  Bankruptcy,  p.  is),  which  contains  all  the  authority 
this  point.  The  Appellant  is  not  entitled  to  any  protection  or  right,  in  respect  of 
the  Mortgage  Bond,  other  than  such  as  Slater  would  have  had,  if  he  bad  not  trans- 
ferred the  same  to  the  Appellant,  in  which  case  the  Mortgage  Bond  would  have  been 
declared  void,  and  set  aside. 

Their  Lordships'  judgment  was  pronounced  by 

The  Lord  Justice  Knight  Bruce  (21s1  June,  1858). — In  the  month  of  February, 
1856,  Charles  Slack  Taylor,  and  his  son,  Charles  Taylor,  then  carrying  on  business 
in  partnership  together  as  Bakers  at  Port  Elizabeth,  in  the  Colony  of  the  Cape  of 
Good  Hope,  executed  there  a  power  of  attorney  to  Edward  Hull,  authorizing  him  to 
execute  a  Bond  or  Mortgage  of  property  belonging  to  them  at  Port  Elizabeth. 

In  pursuance  of  the  power.  Hull,  for  Messrs.  Taylor,  executed  at  Cape  Town  and 
caused  to  be  registered  there  in  the  sane  month  of  February,  the  instrument  in 
question,  called  a  Mortgage  Bond. — [His  Lordship  here  read  it.  ante,  \>.  102.] 

The  debt  of  £858  0s.  6d.  thus  provided  for.  appears  to  have  been  justly  due, 
partly  from  Charles  Slack  Taylor  alone,  but  chiefly  from  him  and  Charles  Taylor, 
to  a  Company,  called  "The  Steam  Mill  Company,"  in  which  Slater  was  inter* 
and  in  which  probably  Smith,  the  Appellant  before  us,  was  also  [111]  int  rested  : 
and  by  some  arrangement  between  them,  the  Mortgage  Bond,  and  the  debl  which 
it  secured,  became  the  property  of  the  Appellant,  subject  to  this,  that  the  sum  of 
£217  14s.  6d.  appears  to  have  been  paid  by  the  Taylors  upon  the  1st  of  April,  L856, 
to  Slater,  or  the  Appellant,  or  the  Company,  on  account  of  the  debt,  which  sum  of 
£217  14s.  6d.  was  the  amount  of  a  hist  of  a  series  of  promissory  notes,  dated  1  -^t  •>)' 
January,  1856,  given  by  the  Taylors  to  Slater  in  February.  1856,  for  the  debt 
secured  by  the  Mortgage  Bond.  The  notes  fell  due  on  the  1st  of  June.  1st  of  August, 
and  1st  of  October,  in  the  same  year.  It  was  scarcely,  or  not  at  all.  conte 
nor  was  there  any  ground  for  contending,  that  the  Appellant's  title  to  or  under  the 
Bond  was  better  or  substantially  other  than  that  of  Slater.  Messrs.  Taylor  were  fot 
some  months  next  before  and  throughout  the  firsl  half  id'  the  year  1856,  in  circum- 
stances of  insolvency;  but  they  carried  on  their  business  of  Bakers  until  they 
publicly  and  formally  declared  their  insolvency  on  the  5th  of  June  in  that 
\vh  n  they  surrendered  their  estates  as  Insolvents,  in  the  manner  usual  at  the  Cape, 
and  became  accordingly  subjected  to  sequestration  under  the  Cape  of  Good  Hope 
Ordinance  of  1843,  relating  to  insolvency. 

Carpenter,  the  Respondent,  was  appointed  trustee  of  the  estate  under  the  seques- 
tration, and  the  effect  of  the  Bond,  if  valid,  having  been  to  give  the  Appellant  a 
priority  al  the  Cape,  for  the  unpaid  debt  secured  by  ii  over  other  creditors  under 
the  sequestration,  a  suit  was  instituted  against  him  in  the  Colony  by  'he  Respondent 
for  the  purpose  of  having  the  Bond  declared  void  under  the  84th  section  of  the 
Ordinance  of  L843.  Judgment  was  against  the  Appellant  on  the  [112]  84th  section, 
but  for  him  on  the  question  of  the  applicability  or  inapplicability  to  the  case  of  the 
88th  section.      In  the  latter  respect,  the  Judges  were  unanimous,  though  not  so  on 
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the  point  decided  against  him. — [His  Lordship  read  these  sections,  ante,  pp.  106-7, 
and  proceeded.] 

The  question,  upon  which  we  are  to  advise  the  Crown,  is  whether  the  judgment 
of  the  Supreme  Court  upon  this  dispute  of  fact,  namely,  as  to  the  Bond  falling  or 
not  falling  within  the  provisions  of  the  84th  section,  ought  to  be  reversed.  Now, 
it  is  clear  that  when  the  Bond  was  authorized  to  be,  and  when  it  was,  executed,  the 
Taylors  were  in  a  state  of  insolvency — a  state  which,  the  amount  of  their  debts, 
that  of  their  assets,  their  position  in  life,  and  the  nature  of  their  business  considered, 
may,  as  their  Lordships  think,  be  justly  represented  as  one  of  deep  insolvency. 
Their  Lordships  are  also  of  opinion,  that  the  evidence  authorizes  that  state  to  be 
described  as  not  merely  deep,  but  as  likewise  hopeless.  Ought  it  then,  from  the 
evidence,  to  be  inferred,  that  when  the  Bond  was  authorized  to  be,  and  when  it  was, 
executed,  the  Taylors  were  conscious  that  they  were  so  circumstanced?  We  are  of 
opinion,  notwithstanding  what  they  have  deposed,  and  notwithstanding  their  pro- 
bable ignorance  of  book-keeping  and  want  of  skill  in  matters  of  account,  that  this 
question  must  be  answered  in  the  affirmative ;  and  in  their  Lordships'  view  the 
Taylors  must  be  taken  to  have  known  when  the  Bond  was  authorized  to  be,  and 
when  it  was,  executed,  that  public  and  avowed  insolvency  and  a  sequestration  were 
impending  and  substantially  inevitable. 

Was  the  motive,  then,  or  one  of  the  motives,  by  [113]  which  the  Taylors,  in  con- 
senting to  execute,  and  in  executing,  the  power  of  attorney,  were  influenced,  a  desire 
to  favour  the  person  or  persons,  or  one  or  more  of  the  persons,  then  entitled  to  the 
debt  for  which  the  Bond  was  given?  To  favour  that  person  or  those  persons  in 
respect  of  the  debt  by  way  of  preference  over  the  Taylors'  other  creditors?  Their 
Lordships  consider  that  question  as  one  to  which  an  affirmative  answer  is  rendered 
necessary  by  the  materials  before  them,  though  those  materials  include  the  testimony 
of  the  witness,  Owen,  which  testimony  being  considered,  it  may  well  be  that  if  the 
Bankrupt  law  of  England,  or  the  Insolvency  law  of  England,  were  applicable  to  the 
controversy,  there  is  not  any  Act  of  Parliament  taking  away  from  the  Appellant 
that  for  which  he  contends.  For  the  witness,  Owen,  may  perhaps  be  justly  thought 
to  prove  an  amount  of  pressure  sufficient  by  the  English  law  to  protect  the  trans- 
action. He  thus  expresses  himself: — "  I  am  clerk  to  the  Defendant.  I  have  had 
many  times  to  call  on  the  Insolvents  for  the  account  they  owed  the  Defendant.  The 
first  time  I  called  was  in  the  end  of  November,  or  early  in  December,  1855  ;  I  merely 
gave  in  the  account;  they  said  it  would  be  looked  at.  In  January,  1856,  I  called 
and  pressed  for  a  settlement.  I  saw  Charles  Taylor  once  or  twice ;  he  said  his 
father  was  not  in.  Nothing  more  jiassed.  I  saw  the  father  at  last,  and  told  him  I 
wanted  the  titles  of  his  house  to  pass  a  Mortgage  Bond  for  the  amount  of  the  debt. 
I  rather  think  I  had  not  then  the  four  promissory  notes,  shown  to-day,  but  others  for 
the  like  amount,  with  a  slight  difference  as  to  interest.  Taylor  said  he  would  not 
give  the  papers  up.  Subsequently  I  saw  him,  and  told  him  that  unless  the  Bond 
was  passed,  [114]  judgment  of  the  Court  would  be  got."  He  is  cross-examined 
for  the  Plaintiff,  and  says : — "  I  did  not  make  any  memorandum  of  what  passed  at 
my  calls  on  Taylor.  When  I  first  called,  Taylor  did  not  make  any  reference  to  a  con- 
versation he  had  with  Smith;  nor  did  he  do  so  at  any  other  time;  nor  did  I  refer 
to  it.  Though  I  am  clerk  to  Smith,  I  do  many  jobs  for  Slater.  I  was  sent  by  Smith, 
not  by  Slater ;  but  I  was  sent  many  times  by  Slater  too.  Defendant  is  a  Director 
of  the  Port  Elizabeth  Bank." 

The  present  dispute,  however,  must  be  determined,  not  by  English  law,  not  upon 
English  decisions,  but  according  to  a  just  interpretation  of  the  84th  section  of  the 
Cape  Ordinance  now  before  us ;  one  of  the  provisions  contained  in  which,  that 
differs  from  the  English  law,  is,  in  their  Lordships'  view,  that  the  84th  section 
intended  to  leave  the  question,  what  was  the  intention  of  the  debtor  in  making  the 
alienation  or  payment,  open  to  be  determined  upon  all  the  circumstances  of  the  case, 
as  well  with  respect  to  pressure  as  in  other  respects.  On  the  one  hand,  the  pressure 
might  be  so  extreme  as  to  negative  the  intention  to  prefer;  on  the  other  hand,  it 
might  be  so  slight  as  even  to  furnish  the  inference  of  that  intention.  It  would  be 
for  the  Court  or  a  jury  to  judge  of  this.  The  section  does  not,  as  it  seems  to  their 
Lordships,  require,  as  the  English  Insolvent  Law,  1  and  2  Vict.,  c.  110,  sect.  59,  in 
terms  requires,  and  as  decisions  on  the  English  Bankrupt  Law  seem  also  to  require, 
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that,   in  order  to  constitute   a  fraudulent   preference,   the  transaction   should    be 

voluntary. 

By  force  of  the  84-th  section  of  the  Ordinance,  if  a  debtor,  yielding,  apparently 
or  seemingly,  to  a  pressure,  neither  severe  nor  terrifying,  on  the  part  of  a 
[115]  creditor  (though  such  creditor  is  acting  sincerely  and  in  good  faith),  gives  the 
creditor  a  security — the  debtor  at  the  time  knowing  himself  to  be  in  a  Btate  of  in- 
solvency, knowing  that  his  early  stoppage  and  failure  are  morally  certain,  contem- 
plating that  stoppage  and  that  failure,  feeling  no  alarm  from  what  the  creditor 
has  said,  but  friendly  disposed  towards  him,  and  desiring  to  favour  and  prefer 
him — that  transaction  is,  in  their  Lordships'  opinion,  cut  down,  and  such  substan- 
tially in  their  judgment  was  the  transaction  now  under  consideration. 

The  result  is,  that  though  differing  from  Mr.  Justice  Cloete,  whose  reasons  we 
have  read  with  the  great  attention  due  to  their  ability  and  the  weight  of  his  opinion, 
we  agree  in  the  conclusion  of  the  majority  of  the  Court  of  which  he  is  a  member: 
nor  is  it  the  habit  of  this  Tribunal,  unless  in  a  case  thai  seems  (dear,  to  reverse  a 
judgment,  depending  for  its  correctness  upon  a  question  of  disputed  fact. 

Their  Lordships,  however,  will  recommend  to  Her  Majesty  the  dismissal  of  this 
appeal,  without  costs. 


[116]        ON  APPEAL  FROM  THE  SUPREME   COURT  OF  JAMAICA. 

DOE,  on  the  Demise  of  JAMES  LEE  BRODBELT,— Appellant;  ADRIAN  A    LEE 
THOMSON,— Respondent  *  [June  17,  18,  1858]. 

Testator  by  Will  devised  a  house  at  Spanish  Town,  Jamaica,  to  M.  in  fee.  By 
a  Codicil  made  shortly  afterwards,  the  Testator  revoked  this  devise,  in  the 
following  terms ;  "  I  hereby  revoke  the  give  of  my  house  in  Spanish  Town 
from  M.  and  leave  it  to  L.,  also,  with  the  furniture  of  the  said  house."  The 
Supreme  Court  at  Jamaica  held,  that  the  words  of  the  Codicil  which  revoked 
the  devise  to  M.,  substituted  L.  in  M.'s  place;  and  though  there  were  no  words 
of  limitation  in  the  devise  to  L.,  the  Court  was  of  opinion  that  the  intention 
of  the  Testator  was  to  give  the  same  estate  to  L.  as  he  had  by  the  Will  given  to 
M.,  and  that  the  re-devise  in  the  Codicil  carried  the  fee  to  L. :  but 

Upon  appeal,  held  (reversing  such  judgment), 

That  L.  took  a  life  estate  in  the  house  only;  for,  though  it  was  probable  that  the 
Testator  meant  to  give  to  L.  the  same  estate  and  interest  that  M.  would  have 
taken  under  the  Will,  if  the  devise  to  him  had  not  been  revoked,  yet,  looking 
at  the  language  of  the  Codicil,  which  was  all  the  Court  could  do,  there  was 
no  express  declaration  to  be  collected  of  an  intention  to  give  L.  more  than  a 
life  estate. 

Under  a  devise  in  fee  with  an  executory  devise  over,  indefinite  in  terms,  the 
devisee  over  takes  a  life  estate  only  in  the  event  of  the  executory  devise  taking 
effect.  In  such  circumstances,  effect  is  not  given  to  any  presumed  intention 
on  the  part  of  the  Testator  that  the  devisee  over  should  take  the  same  estate 
as  the  prior  devisee  would  have  taken. 

This  was  an  action  of  ejectment  brought  in  the  Supreme  Court  of  Jamaica  by 
the  Appellant  against  the  Respondent,  to  recover  possession  of  a  moiety  of  a  house 
with  the  appurtenances,  situate  in  Spanish  Town,  in  Jamaica.  The  principal 
point  raised  in  the  appeal  depended  upon  the  construction  of  a  devise  contained  in 
a  Codicil  to  the  Will  of  James  Lee,  formerly  of  Jamaica;  the  question  being,  whether 
Je-[117]-mima  Johnson  Lee  (afterwards  Jemima  Johnson  Thomson),  the  mother  of 
the  Respondent,  took  an  estate  in  fee,  or  an  estate  for  life  only,  under  the  Codicil. 

The  Testator,  by  his  Will,  dated  the  12th  of  May,  1821,  among  other  things,  de- 


*  Present:  The  Right  Hon.  Dr.  Lush i ngl on,  the  Righl  Bon.  The  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  T.  Pemberton  Leigh,  and  the  Right  Hon.  The  Lord 
Justice  Turner. 
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vised  as  follows:  "  I  give,  devise,  and  bequeath,  to  my  friend,  John  Gardner  Milward, 
my  house  in  Spanish  Town,  in  which  I  now  reside,  with  the  furniture  (except  as  after 
mentioned)  that  shall  he  therein  at  the  time  of  my  death,  to  hold  unto  and  to  the 
use  of  the  said  John  Gardner  Milward,  his  heirs  and  assigns  for  ever."  And  the 
Testator,  after  some  other  devises,  devised  and  bequeathed  all  the  rest,  residue,  and 
remainder  of  his  estate,  real  and  personal,  to  Francis  Rigby  Brodbelt,  and  to  his 
reputed  children,  Eliza  Lee  Brodbelt,  James  Lee  Brodbelt,  and  Thomas  Lee  Brodbelt, 
their  heirs,  executors,  administrators,  and  assigns,  to  he  equally  divided  between 
them  as  tenants  in  common. 

Seven  days  afterwards,  the  Testator  made  a  Codicil  to  the  above  Will,  as  follows : 
— "  At  sea,  on  board  the  ship  Eliza,  Captain  L.  Atkinson,  latitude  19,  longitude 
79.40,  19th  May,  1821.  I  hereby  revoke  the  give  of  my  house  in  Spanish  Town 
from  J.  G.  Milward,  Esq.,  and  leave  it  to  my  reputed  daughter,  Jemima  Johnson 
Lee,  daughter  of  Eliza  Gardner  Johnson,  also  with  the  furniture  of  the  said  house. 
I  also  appoint  her  an  executrix  to  this  and  my  other  transactions.  I  also  request 
this  my  executrix  and  executors  to  pay  to  Dr.  George  Cox  the  sum  of  five  hundred 
pounds,  cy.  of  Jamaica.  This  is  an  addition  to  my  Will  executed  prior  to  my 
leaving  Jamaica."     The  Testator  died  at  sea  on  board  The  Eliza. 

In  June,  1821,  Jemima  Johnson  Lee  intermarried  with  Isaac  Deleon  Thomson. 
The  Respondent  was  [118]  the  only  issue  of  that  marriage.  Jemima  Johnson 
Thomson  survived  her  husband,  and  died  on  the  13th  of  June,  1833,  when  the  Re- 
spondent became  her  lieiress-at-law,  and  as  such  entered  into  possession  of  the  house 
in  question.  Francis  Rigby  Brodbelt  having  taken  the  name  of  Stallard  Penoyre, 
executed  his  Will  on  the  5th  of  April,  1826,  whereby  he  devised  all  the  one-fourth 
part  or  share  or  other  the  share  whatsoever  of  and  in  the  residue  of  the  estate  in 
Jamaica,  to  which  he  was  entitled  under  this  Will  of  James  Lee,  unto  his  three 
reputed  children,  the  Appellant,  and  Thomas  Le  Brodbelt  and  Eliza  Lee  Brodbelt, 
as  tenants  in  common  in  fee.  Stallard  Penoyre  died  in  1826.  Thomas  Lee  Brodbelt 
by  his  Will,  dated  the  2nd  of  October,  1837,  devised  his  real  and  personal  estate 
(including  therein  his  interest  under  the  Will  and  Codicil  of  the  Testator)  unto  the 
Appellant  and  his  sister,  Eliza  Lee  Brodbelt,  as  tenants  in  common  in  fee.  Thomas 
Lee  Brodbelt  died  in  1844,  and  leaving  the  Appellant  and  his  sister  him  surviving. 
Eliza  Lee  Brodbelt  also  made  a  Will,  dated  the  3rd  of  October,  1850,  and  thereby 
devised  the  residue  of  her  estate  to  the  Respondent  in  fee.  She  died  in  the 
year  1850. 

In  February,  1852,  an  action  of  ejectment  was  brought  by  the  Appellant  for  the 
recovery  of  a  moiety  of  the  house  in  Respondent's  possession,  devised  by  the  Codicil 
to  Jemima  Johnson  Lee.  The  action  came  on  for  trial  before  Sir  Joshua  Rowe  (the 
then  Chief  Justice  of  Jamaica),  at  the  assizes  held  in  October,  1855,  when  after 
evidence  was  given  by  the  Appellant,  a  verdict  by  consent  was  taken  for  him,  witli 
liberty  to  move  to  set  it  aside,  and  to  enter  a  judgment  for  the  Defendant,  on  the 
following  grounds :  [119]  First,  that  under  the  Will  and  Codicil  of  James  Lee, 
Jemima  Johnson  Lee  took  an  estate  in  fee-simple  which  descended  to  the  Defendant 
as  her  heiress-at-law.  Second,  that  the  Defendant  had  acquired  a  statutory  title 
under  the  possessory  laws  of  Jamaica.  Third,  that  supposing  Jemima  Johnson  Lee 
took  only  an  estate  for  life,  the  reversion  expectant  upon  her  death  did  not  pass 
under  the  residuary  clause  in  the  Testator's  Will.  In  February  term,  1856,  a  rule 
nisi  was  granted  by  the  Court  upon  these  grounds.  This  was  argued  in  the  Supreme 
Court  in  October  term,  1856,  before  the  Assistant  Judges  of  the  Court,  the 
Hon.  William  Irving  Wilkinson  and  the  Hon.  Jasper  F.  Cargill,  when  the  order  nisi 
of  February,  1856,  was  confirmed  absolute,  and  it  was  ordered  that  judgment  should 
be  entered  for  the  Respondent. 

The  Assistant  Judges  delivered  separate  judgments.  The  material  part  of  the 
judgment  of  Mr.  Justice  Wilkinson  was  in  these  terms: — "  As  to  the  Testator's  in- 
tention, it  seems  to  me  manifest,  that  where  a  man,  ignorant  of  technical  terms  to 
convey  his  meaning,  and  no  less  ignorant  of  the  legal  effect  of  the  language  he  may 
happen  to  employ,  revokes,  by  a  Codicil,  a  gift  made  by  his  Will  from  the  devisee, 
and  leaves  it  to  another  person,  he  intends  to  leave  precisely  that  which  he  revokes, 
and  this  a  multo  fortiori  in  this  case,  where  the  devisee  in  the  Will,  as  appears  by  that 
document,  stood  in  no  nearer  relation  to  the  devisor  than  that  of  his  friend,  while  the 

^856 


DOE  D.    BRODBELT  V.   THOMSON   [1858 J  XII  MOORE,  120 

devisee  in  the  Codicil,  as  appears  by  the  evidence,  was  his  only  child.  Now,  the 
devise  by  the  Will  to  Milward  being  clearly  in  fee,  there  can  be  no  misgiving;  on 
the  most  natural  interpretation  his  language  suggests  that  it  was  the  intention  of 
the  Testator  to  [120]  revoke  that  fee  '  from  Milward.  as  he  expresses  it,  and  to 
devise  it  to  his  daughter,  though  he  has  used  neither  technical  terms  nor  words  of 
limitation  for  that  purpose.  Whether  the  language  he  has  used  in  the  Codicil  is 
susceptible  of  such  a  legal  construction  as  will  give  effect  to  this  intention,  is  now 
the  question.  The  measure  of  what  is  revoked  must,  generally  speaking,  be  taken 
as  the  measure  of  what  is  re-devised,  if  Legal  construction  will  permit  it.  Nov. 
the  language  of  revocation  here  is:  '1  hereby  revoke  the  give  of  my  house  in 
Spanish  Town  from  J.  G.  Milward,  Esq.'  To  construe  the  ungrammatical  word 
'give'  into  the  substantive  'gift,'  may,  1  conceive,  pass  without  question,  whether 
it  be  a  mere  clerical  error  or  the  result  of  ignorance.  The  gifl  to  Milward,  then, 
by  the  Will,  being  an  estate  in  fee  in  the  Testator's  house  in  Spanish  Town,  is  re- 
voked eo  noiii ine  by  the  Codicil;  and  as  it  would  be  utterly  meaningless  to  say  that 
he  revoked  the  house,  I  am  of  opinion,  that  by  employing  the  word  '  gifl  '  he  success 
fully  revoked  the  estate  in  the  house.  1  look  upon  this  word  as  a  word  of  reference, 
drawing  the  Will  and  the  Codicil  together  for  the  purpose  of  construction,  and  I 
consider  it  sufficiently  demonstrative,  not  only  to  indicate  the  intention  of  the  Tes 
tator  to  revoke  by  the  Codicil  what  he  had  given  by  the  Will,  but  actually  to  accom- 
plish the  revocation.  The  fee  then  being  revoked,  what  has  become  of  it?  Is  it 
re-devised  by  the  Codicil,  or  is  it  not?  That  document,  after  the  words.  '  I  hereby 
revoke  the  give  of  my  house  in  Spanish  Town  from  J.  G.  Milward,  Esq.,'  thus  pro- 
ceeds: '  and  leave  it  to  my  reputed  daughter,  Jemima  Johnson  Lee.'  What  does  he 
leave?  Clearly  whatever  the  word  '  it  '  may  be  legally  construed  to  embrace. 
[121]  It  was  contended  for  the  lessor  of  the  Plaintiff,  that  the  pronoun  '  it  '  con- 
stitutes an  ambigwitas  patens,  as  it  may  have  referred  either  to  the  word  '  gift,1  or 
to  the  words  '  my  house  in  Spanish  Town  ;  in  which  latter  case  Jemima  Johnson  Lee 
would  take  only  for  life;  and  a  suggestion  was  thrown  out,  that  this  ambiguity 
might  prove  so  difficult  of  solution  as  to  render  the  Codicil,  to  that  extent,  wholly 
void.  I  do  not  think  so.  This  is  very  different  to  the  case  of  an  ambigwitas  latens, 
where  evidence  dehors  the  Will  is  admissible  to  explain  the  intention  of  a  Testator, 
and  where,  if  such  evidence  is  not  forthcoming,  the  devise  must  fall  to  the  ground. 
If,  according  to  the  ordinary  interpretation  of  Language,  and  without  any  forced 
construction,  the  word  '  it  '  may  be  read  to  apply  to  either  of  its  alleged  antecedents 
in  preference  to  the  other;  that  which  was  apparently  ambiguous  becomes  at  once 
sufficiently  clear  to  admit  of  the  application  of  the  Testator's  intention,  as  well  as 
of  the  rules  of  legal  construction.  This  appears  to  me  to  be  the  case  with  this 
Codicil,  and  the  construction  I  put  upon  it  is,  that  the  pronoun  '  it  '  lias  reference, 
not  to  the  house  in  Spanish  Town  as  its  antecedent,  but  to  the  word  'gift  ':  and  I 
think  I  am  strengthened  in  this  conclusion  by  the  peculiar  relation  the  preposition 
'  from  '  and  '  to  '  bear  to  each  other  in  the  revocation  and  re-devise  of  this  Codicil. 
aiding  as  they  do  both  the  natural  and  the  legal  construction,  that  whatever  was 
revoked  from  Milward  was  left  to  the  Testator's  daughter.  I  may  also  add.  thai 
there  can  be  no  better  test  by  which  to  resolve  an  apparent  ambiguity  of  language 
into  its  real  meaning,  than  the  manifest  intention  of  the  party  who  employed  thai 
Language,  unless  the  stern  rules  of  law  forbid  its  ap-[122]-plication.  Looking  then 
upon  the  w-ord  'gift'  as  a  word  of  reference,  which  revokes  from  Milward  the  fee 
given  to  him  by  the  Will,  I  must  also  look  upon  it  as  a  word  of  reference,  which, 
represented  by  the  pronoun  '  it,'  carries  the  fee  to  Jemima  Johnson  Lee.  by  the  re- 
devise  in  the  Codicil.  I  do  not  think  that  if,  as  was  contended  in  argument,  the 
Defendant's  mother  took  only  an  estate  for  life,  by  the  Codicil  the  fee  would  revert 
to  the  Defendant  as  heir-at-law.  instead  of  passing  by  the  residuary  devise.  The 
Codicil  is  a  clear  republication  of  the  Will  by  the  express  words,  '  This  is  in  addition 
to  my  Will.'  These  words,  to  use  the  language  of  Lord  Ellenborough,  in  Goodtitle 
v.  Meredith  (2  Mau.  and  Sel.  14),  '  brings  down  the  Will  to  the  date  of  the  Codicil, 
making  the  Will  speak  as  of  that  date.'  The  Will  and  Codicil  must,  therefore,  be 
taken  as  incorporated  with  one  another,  except  in  so  far  as  the  former  document  is 
revoked  by  the  latter.  If  then  the  fee  given  to  Milward  and  his  heirs,  by  the  Will, 
was  taken  from  him  by  the  Codicil,  and  an  estate  for  life  only  in  the  same  subject- 
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matter  of  devise  left  to  Jemima  Johnson  Lee,  it  must  be  read  as  if  that  estate  for 
life  only  had  been  devised  by  the  Will,  and  the  fee,  being  otherwise  undisposed  of, 
would  fall  into  the  residue,  and  pass  by  the  residuary  devise.  Nor  do  the  Statutes, 
4th  Geo.  II.,  c.  4,  and  14th  Geo.  III.,  c.  5,  commonly  called  the  possessory  laws  of  this 
Island,  give  the  Defendant  any  footing  in  this  Court.  For  if  her  mother  took  an 
estate  in  fee  under  the  Will  and  Codicil  of  Dr.  Lee,  there  would  be  no  need  to  invoke 
them,  and  if  she  took  only  an  estate  for  life,  the  Defendant's  possession  would  be 
adverse  to  ulterior  claimants.  But  these  possessory  Acts  contemplate,  in  my  judg- 
ment, pos-[123]-sessions  of  a  very  different  character.  They  seem  to  me  to  go  no 
further  than  to  quiet  possessions  originally  lawful,  or  at  least  supposed  to  be  lawful, 
which  have  been  uninterruptedly  enjoyed  for  the  space  of  seven  years.  Although 
I  do  not  go  so  far  as  to  say  that  an  adverse  possession  created  by  any  of  the  means 
mentioned  in  these  Statutes  would  not  entitle  a  party  to  the  benefit  of  their  pro- 
visions, still  the  Defendant  is  not  shown,  and  cannot  be  shown,  to  have  been  in  a 
quiet  and  peaceable  possession  for  the  space  of  seven  years  in  any  one  of  the  char- 
acters, or  by  any  one  of  the  means  required  by  these  Statutes." 

The  appeal  was  from  this  judgment. 

Mr.  Rolt,  Q.C.,  and  Mr.  Mackeson,  for  the  Appellant. —  Lender  this  Codicil, 
Jemima  Johnson  Lee  took  a  life  estate  only  in  the  house  in  Spanish  Town ;  the  fee 
simple  of  which,  subject  to  her  life  estate,  passed  by  the  residuary  clause  of  the  Will 
to  the  Appellant,  and  those  under  whom  he  claims. — [The  Lord  Justice  Knight 
Bruce :  All  we  have  to  determine  is,  the  construction  of  the  Codicil,  whether  the 
Testator  did,  or  did  not,  mean  to  give  to  his  natural  daughter,  Jemima,  what  he 
had  taken  away  from  Milward,  the  devisee  under  the  Will.] — Our  contention  is,  that 
Jemima  only  took  a  life  estate.  Upon  this  point  and  upon  the  question  of  its  being 
a  substituted  gift,  they  cited,  Doe  d.  Hearle  v.  Hicks  (1  Clk.  and  Fin.  20),  Jones  v. 
Hall  (16  Sim.  501),  Vandergucht  v.  Blake  (2  Ves.  Jun.  534),  Bromit  v.  Moon  (9  Hare, 
378),  G rover  v.  Burningham  (5  Ech.  184),  Doe  d.  Small  v.  Allen  (8  Term  Rep.  497), 
Right  v.  [124]  Sidebottom  (Douglas,  759),  Milson  v.  Awdry  (5  Ves.  465),  Ross  v. 
Ross  (9  Jur.  795),  Right  ex  dem.  Gomyton  v.  Gompton  (9  East,  267),  Doe  d.  Wright 
v.  Jesson  (5  Mau.  and  Sel.  95),  Loveacre  v.  Blight  (Cowp.  352),  Doe  d.  Sams  v.  Garlick 
(14  Mee.  and  Wels.  698),  2  Jarman  "On  Wills,"  p.  155  (2nd  Edit,).  And,  that  a 
revocation  ambiguous  was  to  be  construed  by  the  re-devise  in  the  Codicil,  Daly  v. 
Daly  (2  Jones  and  Lat.  753).  That  an  executory  devise  indefinite  does  not  follow 
original  gift,  Roe  d.  Kirhy  v.  Holmes  (2  Wilson,  80),  Middleton  v.  Swain  (Skinner, 
339),  Woodward  v.  Glassbrook  (2  Vera.  388),  Fairfax  v.  Heron  (Prec.  Ch.  67),  Petty- 
wood  v.  Cook  (Croke  Eliz.  52).  As  to  the  effect  of  republication  of  the  Will  by  the 
Codicil,  Goodtitle  v.  Meredith  (2  Mau.  and  Sel.  14),  Williams  v.  Goodtitle  (10  Bar. 
and  Cr.  895),  were  cited.  On  the  other  point  we  confidently  submit,  that  the  Re- 
spondent has  acquired  no  title  under  the  possessory  laws  of  Jamaica,  4  Geo.  II.,  c.  4, 
the  proviso  of  which  enacts,  that  such  Act  shall  not  extend  to  confirm  or  give  title  to 
any  person  seized  or  possessed  of  any  lands  conveyed  or  devised  for  any  trust,  or  for 
an  estate  for  life,  or  to  any  person  whatsoever  claiming  or  to  claim  by,  from,  or 
under  any  trustee,  or  under  such  tenant  for  life. 

Mr.  R.  Palmer,  Q.C.,  and  Mr.  Rennalls,  for  the  Respondent. — No  precise  technical 
wcrd-,  are  required  for  the  devise  of  an  estate  in  fee  simple  in  a  Will.  Perkins,  soc. 
561,  Cruise's  Dig.,  vol.  6,  tit.  38,  ch.  xi.  §  2,  [125]  p.  306,  much  less  in  a  Codicil  like 
this,  where  one  person  is  named  to  take  the  house  at  Spanish  Town  in  lieu  of  another 
to  whom  the  subject  was  devised  by  the  Will.  Here  Jemima  Johnson  Lee  took  by 
substitution  under  the  Codicil,  an  estate  in  fee  simple  in  the  house  and  premises 
which  had  been  devised  by  Will  to  John  Gardner  Milward.  The  Testator  after 
revoking  the  gift  of  the  house  to  Milward,  says :  I  "  give  it  to  my  reputed  daughter." 
The  pronoun  "  it "  clearly  means  "  the  house."  Now,  according  to  the  true  rules  of 
construction  the  word  "  it "  is  to  be  construed  as  the  word  "  same  "  was  in  Bowes  v. 
Bowes  (2  Bos.  and  Pul.  500),  Hughes  v.  Turner  (3  Myl.  and  K.  666),  Monypenny  v. 
Bristow  (2  Rus.  and  Myl.  117).  The  devise  in  the  Codicil  to  Jemima  must  be  taken 
in  connection  with  the  devise  to  Milward  in  the  Will ;  and  taking  the  revocation  of 
that  devise  in  the  Will,  with  the  devise  in  the  Codicil,  it  amounts  to  a  plain  intention 
to  put  Jemima  in  the  place  of  Milward.  Fen  v.  Lowndes  (4  Burr.  2247),  Bristow  v. 
Bristow  (5  Beav.  289),  The  Earl  of  Shaftesbury  v.  The  Duke  of  Marlborough  (7  Sim. 
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237),  Att.-Gen.  v.  Lloyd  (1  Ves.  Sen.  32),  Scrivener  v.  Smith  (2  De  G.  M.  and  G.  399). 
Then  the  furniture  of  the  house  which  was  bequeathed  to  Milward  is  given  to  Jemima, 
clearly  showing  the  intention  of  giving  her  what  the  Testator  had  taken  from  Mil- 
ward.  Evans  ex  detn.  Brooke  v.  Astley  (3  Burr.  1570),  Dot-  d.  Atkinson  v.  Fawcett 
(3  Man.  Gr.  and  Sc.  275),  Doe  v.  Haslewood  (1  Nev.  and  Per.  352),  Doe  v.  Pratt 
(ib.  366).  This  is  a  necessary  construction,  and  can  only  he  excluded  by  an  express 
declaration  that  the  [126]  Testator,  in  revoking  the  devise  in  fee  to  John  Gardner 
Milward,  intended  to  give  the  house  to  the  new  object  of  his  bounty  for  a  different 
estate,  namely,  to  give  it  to  his  daughter,  for  her  life  merely,  or  in  tail,  or  for  a  term 
of  years.  On  the  assumption  thai  Jemima  Johnson  Lee  took  a  life  estate  only  under 
the  Codicil,  the  proper  conclusion  would  be,  that  the  Testator  died  intestate  as  to 
the  reversion  in  fee  expectant  on  such  life  estate,  and  the  Appellant  has  shown  no 
title  as  heir-at-law. 

Judgment  was  postponed,  and  now  delivered  by 

The  Lord  Justice  Turner  (July  5,  1858).— After  stating  the  tacts  of  the  case,  the 
Will  and  Codicil,  his  Lordship  proceeded:  — 

The  Supreme  Court  of  Jamaica  was  of  opinion  that,  under  the  Codicil,  the 
Testator's  reputed  daughter,  Jemima  Johnson  Lee,  took  an  estate  in  fee,  in  the 
house  in  Spanish  Town;  and  the  first  point  we  have  to  determine  is.  whether  that 
decision  is  well-founded,  or  whether,  as  contended  by  the  Appellant,  Jemima  Johnson 
Lee  took  under  the  Codicil,  a  life  estate  only  in  the  house  in  question.  It  was  nut 
disputed  at  the  Bar,  and  cannot  be  denied,  that  if  the  devise  of  this  house,  contained 
in  the  Codicil,  had  been  an  original  devise,  unconnected  with  the  previous  disposi- 
tion made  by  the  Will,  Jemima  Johnson  Lee  would  have  taken  no  more  than  a  lite 
estate  ;  but  it  was  argued  in  support  of  the  judgment  of  the  Supreme  Court,  that  tin- 
devise  by  the  Codicil  must  be  taken  in  connection  with  the  revocation  of  the  devise 
to  Milward,  and  that  taking  the  revocation  of  the  devise  by  the  Will,  and  the  devise 
by  the  Codicil  together,  there  [127]  was  a  plain  intent  on  the  part  of  the  Testator 
to  put  Jemima  Johnson  Lee  in  the  place  of  Milward,  and  to  give  her  the  same  estate 
and  interest  as  Milward  would  have  taken  if  the  devise  to  him  had  not  been  revoked. 
Their  Lordships  cannot  but  think  it  jii'obable  that  this  was  the  intention  of  the 
Testator,  and  if  they  felt  themselves  at  liberty  to  indulge  in  conjecture,  they  would, 
probably,  adopt  that  conclusion . ;  but  it  is  upon  intention,  either  expressly  declared 
or  collected  by  just  reasoning  upon  the  terms  of  the  instrument,  or  evidenced  by 
surrounding  circumstances,  where  surrounding  circumstances  can  be  called  in  aid, 
and  not  upon  conjecture  merely,  their  Lordships  feel  bound  to  proceed.  The  strict 
observance  of  this,  rule,  unimportant  as  it  may  be  in  particular  cases,  is  of  the 
highest  importance,  when  considered  generally,  with  reference  to  the  rights  of 
property  ;  for  if  it  be  not  strictly  observed,  those  rights  will  become  dependent  upon 
the  mere  arbitrary  will  of  the  Judges  whose  duty  it  may  be  to  adjudicate  upon  them. 
In  the  present  case  there  is  clearly  no  express  declaration  by  the  Testator  of  any 
intention  on  his  part  to  put  Jemima  Johnson  Lee.  in  all  respects,  upon  the  same 
footing  as  Milward  stood  in  under  the  Will,  nor  are  there  any  surrounding  circum- 
stances from  which  that  intention  can  be  collected;  and 'the  quest  ion,  therefore,  in 
their  Lordships'  opinion,  is  reduced  to  this:  Can  that  intention  be  collected  by  any 
just  reasoning  on  the  terms  of  the  Codicil  i  The  mere  fact  that  the  house  is  given  by 
the  Will  to  Milward,  his  heirs  and  assigns,  and  that  by  the  Codicil,  the  gift  to  Milward 
is  revoked,  and  the  house  is  given  to  Jemima  Johnson  Lee,  does  not  seem  to  afford 
any  just  inference  of  intention  to  give  to  Jemima  Johnson  [128]  Lee  more  than 
the  words  of  the  devise  to  her  would  carry.  The  revocation  of  the  devise  to  Mil 
ward  imports  that  the  Testator  did  not  intend  that  he  should  take  the  house  ;  hut  it 
does  not  import  that  he  intended  that  Jemima  Johnson  bee  should  take  more  than 
would  pass  by  the  terms  of  the  devise  to  her.  It  is  quite  consistent  with  the  revoca- 
tion of  the  devise  to  Milward,  that  the  Testator  may  have  intended  that  what  did 
not  pass  to  Jemima  under  the  devise  to  her,  should  either  go  as  the  law  would  give  it, 
or  should  be  the  subject  of  future  disposition.  If,  indeed,  we  give  credit  to  the 
Testator  for  understanding  the  rules  of  law,  the  terms  of  the  devices  in  the  V\  ill  and 
Codicil  seem  rather  to  lead  to  a  conclusion  opposite  to  that  at  which  the  Supreme 
Court  has  arrived  ;   for  by  the  Will,  the  Testator  gives  the  house  to  Milward,  hi-  heirs 
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and  assigns,  but  by  the  Codicil  he  leaves  it  to  Jemima  Johnson  Lee,  without  any  words 
of  limitation.  It  is  said,  however,  that  upon  the  very  words  of  this  Codicil,  the 
Testator  has  given  to  Jemima  what  he  has  taken  from  Milward  ;  that  he  has  revoked 
from  Milward  and  left  to  Jemima ;  but  this  argument  rests  upon  the  meaning  to  be 
attached  to  the  word  "  it."  If  that  word  means  the  estate  and  interest  which  Milward 
had  in  the  house,  the  argument  may  be  good  ;  but  if  it  means,  as  their  Lordships 
think  that  it  does,  "  the  house,"  the  argument  drops  to  the  ground,  for  then  there  is 
no  more  than  a  revocation  of  the  devise  to  Milward,  and  a  gift  of  the  house  to 
Jemima.  Reliance  was  also  placed,  in  support  of  the  judgment,  upon  the  bequest  of 
the  furniture  by  the  Codicil.  It  was  said,  that  this  bequest  would  pass  only  the  same 
furniture  as  was  given  to  Milward  by  the  Will,  the  furniture  subject  to  the  [129] 
exception  contained  in  the  Will ;  that  the  bequest,  therefore,  showed  the  intention 
to  be  to  give  to  Jemima  what  had  been  given  to  Milward :  but  whatever  may  be  the 
proper  construction  of  this  bequest — and  their  Lordships  give  no  opinion  upon  it 
- — the  bequest  is,  at  all  events,  a  new  bequest,  not  to  be  measured  by  the  revocation, 
which  does  not  extend  to  the  furniture  ;  and  it  is  difficult  to  suppose  that  if  one  part 
of  the  dispositions  made  by  the  Codicil  in  favour  of  Jemima  was  not  intended  to  be 
measured  by  the  revocation,  other  parts  of  the  same  disposition  could  be  intended 
to  be  so  measured.  Several  other  arguments  were  attempted  to  be  drawn  from  the 
language  of  other  parts  of  this  Will  and  Codicil ;  but  their  Lordships  do  not  think 
it  necessary  to  advert  to  them. 

For  the  reasons  which  have  been  given  their  Lordships  would  find  difficulty  in 
assenting  to  the  conclusion  at  which  the  Supreme  Court  has  arrived,  even  without 
reference  to  the  authorities ;  but  they  think  that  the  authorities  which  were  referred 
to  in  the  argument  bear  very  strongly  upon  the  question.  It  seems  to  be  well  settled 
that,  under  a  devise  of  a  house  in.  fee  with  an  executory  devise  over,  indefinite  in 
terms,  the  devisee  over  takes  a  life  estate  only  in  the  event  of  the  executory  devise 
taking  effect.  The  law  does  not  in  such  a  case  give  effect  to  any  presumed  intention 
on  the  part  of  the  Testator  that  the  devisee  over  should  take  the  same  estate  as  the 
prior  devisee  would  have  taken,  and  their  Lordships  can  see  no  reason  why  such  an 
intention  should  be  presumed  and  should  take  effect  in  a  case  like  the  present,  if  it 
cannot  be  presumed  and  cannot  take  effect  in  the  cases  referred  to.  It  was  attempted 
to  distinguish  those  cases  upon  the  ground  that  they  were  not  cases  [130]  of  substitu- 
tion ;  but  whether  they  were  cases  of  substitution  or  not,  they  were  cases  in  which 
the  presumption  would  be  at  least  as  strong,  if  not  stronger,  than  in  the  present, 
that  the  devisee,  who  ultimately  took,  was  meant  to  take  the  same  estate  as  the  first 
devisee  would  have  taken.  It  remains  only  to  observe  upon  this  part  of  the  case,  that 
the  authorities  which  were  cited  in  support  of  the  judgment  are  clearly  distinguish- 
able. Upon  the  whole,  their  Lordships  are  of  opinion,  that  Jemima  Johnson  Lee 
took  a  life  estate  only  in  the  house  in  question. 

The  only  other  point  in  the  case  is,  whether  the  reversion  in  fee  expectant  upon 
the  determination  of  Jemima  Johnson  Lee's  life  interest  passed  under  the  residuary 
devise  in  the  Will;  and  their  Lordships  are  of  opinion  that  it  did,  for  there  was  a 
complete  revocation  of  the  devise  to  Milward,  and  no  disposition  under  the  new 
devise  beyond  the  life  interest  to  Jemima  Johnson  Lee. 

Their  Lordships,  therefore,  will  humbly  recommend  Her  Majesty  to  reverse  the 
judgment  complained  of,  and  to  remit  the  case  with  a  declaration,  that  the  Appellant 
was  entitled  to  recover  in  the  ejectment,  one  moiety  of  the  house  in  question,  and  with 
directions  to  enter  up  judgment  for  the  Appellant,  with  the  costs  of  the  action 
accordingly.  The  costs,  which  were  given  against  the  Appellant,  if  paid,  to  be 
refunded  ;  but  their  Lordships  do  not  see  fit  to  recommend  that  there  should  be  any 
costs  of  the  appeal. 
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[131]  OX  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  FOR  THE  PRO- 
VINCE OF  LOWER  CANADA. 

HARLOW  MINER,— Appellant;  FRANCIS  GILMOUR,— Respondent  [June  18, 

19,*  Dec.  2,|  1858]. 

Rights  of  a  riparian  proprietor  to  use  of  water  flowing  past  his  land  explained 
and  defined. 

Every  riparian  proprietor  has  a  right  to  the  reasonable  use  of  the  water  flowing 
past  his  land,  namely,  for  his  domestic  purposes  and  for  his  cattle,  and  this, 
without  regard  to  the  effect  which  .such  use  may  have,  in  case  of  a  deficiency, 
upon  proprietors  lower  down  the  stream.  He  has,  also,  the  right  to  the  use 
of  the  wTater  for  any  other  purpose,  provided  he  does  not  thereby  interfere 
with  the  rights  of  other  proprietors,  cither  above  or  below  him. 

Subject  to  this  condition,  a  riparian  proprietor  may  dam  up  the  stream  for  the 
purpose  of  a  mill,  or  divert  the  water  for  the  purpose  of  irrigation.  But 
he  has  no  right  to  interrupt  the  regular  How  of  the  stream,  if  he  thereby 
interferes  with  the  lawful  use  of  the  water  by  other  proprietors,  and  in- 
flicts upon  them  a  sensible  injury  [12  Moo.  P.C.  156]. 

Where  a  party  purchased  a  piece  of  land  with  the  right  to  use  the  water 
of  a  river  in  Lower  Canada,  subject  to  a  preference  in  favour  of  a  mill 
thereafter  to  be  built,  and  which  preference  was  to  be  exercised  in  a  par- 
ticular mode,  such  purchaser  is  not  bound  by  its  exercise  in  a  different  mode, 
and  in  favour  of  a  different  mill. 

The  purchase  of  the  right  to  the  use  of  a  portion  of  the  water  of  a  river  cannot 
prevent  a  subsequent  purchaser  from  the  same  vendor  of  another  portion, 
from  diverting  the  water  by  virtue  of  a  right  which  existed  prior  to  the  first 
purchase  [12  Moo.  P.C.  154]. 

There  is  no  difference  between  the  law  of  Lower  Canada  and  the  English  law 
upon  these  points  [12  Moo.  P.C.  156]. 

This  was  an  appeal  from  the  judgment  of  the  Court  of  Queen's  Bench  of  Lower 
Canada,  which  reversed  [132]  a  judgment  of  the  Superior  Court  of  Lower  Canada, 
so  far  as  regarded  the  rights  of  the  Appellant  and  Respondent  to  the  use  of  the  water 
in  the  Yamaska,  otherwise  Granby  river,  flowing  by  their  respective  lands  on  the 
banks  of  that  river. 

The  Appellant  was  the  owner  of  a  plot  of  ground  situate  on  the  south  hank  of 
the  Yamaska,  and  at  the  south  end  of  a  dam  across  the  river  he  had  erected  a  tannery. 
The  Respondent  was  the  owner  of  a  plot  of  ground  on  the  north  side  of  that  river, 
opposite  the  Appellant's  land  ;  he  was  also  owner  of  a  piece  of  land  on  the  same 
side  lower  down  the  river,  on  which  was  erected  a  grist-mill  worked  by  water  power 
afforded  by  the  river.  A  dam  had  been  erected  across  the  river  from  the  land  of  the 
Appellant  to  the  land  of  the  Respondent,  and  in  this  dam  there  was  a  fiume  for  the  pur- 
pose of  conveying  the  water  held  back  by  the  dam  to  the  Appellant's  tannery  In  the 
northern  half  of  this  dam  there  was  a  sluice,  or  gate,  by  opening  which  the  water 
was  drawn  away  from  the  dam,  and  from  the  Appellant's  tannery,  and  was  sent 
down  the  channel  of  the  river.  The  Respondent  claimed  the  right  to  open  the  gate  on 
the  north  side,  over  which  he  had  control,  and  by  which  means  the  water  was  diverted 
from  the  Appellant's  tannery.  In  consequence  of  the  scarcity  of  water  during  periods 
of  dry  weather,  and  the  Respondent  keeping  the  sluice  in  his  part  of  the  dam  open, 
to  allow  the  water  to  flow  down  to  his  mill  at  the  lower  dam,  the  rest  of  the  water  at  the 


*  Present  at  the  hearing  on  the  18th  and  19th  of  June.  I  858  :  The  Right  Hon.  Dr. 
Lushington,  The  Right  Hon.  T.  Pembertoii  Leigh,  the  Right  Hon.  The  Lord  Justice 
Knight  Bruce,  and  the  Right  Hon.  The  Lord  Justice  Turner. 

f  Present  at  the  re-argument  on  the  2nd  of  December.  1858:  The  Righl  Hon. 
Lord  Kingsdown,  the  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  The  Lord  .lustier 
Knight  Bruce,  the  Ri<_rht  Hon.  The  Lord  Justice  Turner,  and  the  Righl  Hon.  Sir  John 
Tavlor  Coleridge. 
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upper  dam  was  insufficient  for  the  use  of  the  Appellant's  tannery.  The  Appellant  deem- 
ing this  injurious  to  his  rights,  commenced  an  action  against  the  Respondent  in  the 
Superior  Court  of  Lower  Canada.  The  declaration  set  out  the  Appel-[133]-lant's  title 
under  a  conveyance,  dated  the  13th  of  July,  1835,  from  one  Horner,  and  alleged  that 
the  Respondent  afterwards  became  entitled  to  the  upper  dam,  except  the  portion 
thereof  sold  to  the  Appellant  ;  and  that  the  Respondent,  intending  to  prevent  thy 
Appellant  from  using  and  enjoying  the  water  privilege  so  sold  to  him,  and  to  deprive 
him  of  his  just  rights,  wrongfully  and  illegally  caused  to  be  raised  and  kept  open 
the  gate  in  that  portion  of  the  dam  which  had  belonged  to,  and  been  in  possession  and 
under  the  control  of,  the  Respondent;  through  which  gate,  so  raised  and  kept  open 
by  the  Respondent,  the  water  of  the  river  collected  above  the  dam,  flowed  and  ran 
to  waste,  and  had  continually  and  constantly  so  run  to  waste  during  the  period  of  ten 
years  ;  that  the  Appellant  was  thereby  deprived  of  the  use  of  the  water  for  the  purpose 
of  propelling  and  moving  the  wheels  and  machinery  of  the  tannery  ;  and  his  privi- 
lege had  been  during  the  same  period,  and  then  was,  by  the  illegal  and  wrongful  acts 
of  the  Respondent,  rendered  almost  useless,  and  entirely  so  during  dry  seasons.  That 
the  Respondent,  by  raising  and  opening  the  gate  and  drawing  off  the  water, 
had,  from  time  to  time,  caused  a  great  quantity  and  weight  of  ice  and  other  heavy 
bodies  in  the  river  to  settle  and  rest  down  upon  the  dam,  thereby 
breaking  the  supporters  and  timbers  of  the  dam,  and  causing  it  to  settle 
down  and  move  from  its  position,  and  to  crack  and  become  leaky  and  insufficient  to 
retain  the  water,  so  as  to  enable  the  Appellant  to  use  the  same  for  the  purpose  of 
moving  and  working  his  wheels  and  machinery  in  and  about  the  tannery;  and  that  in 
consequence  of  the  wrongful  and  illegal  acts  of  the  Respondent,  the  bark-mill  and 
other  machinery  in  his  [134]  tannery  had  been  idle  for  a  great  part  of  the  time  for 
several  years  then  past,  to  the  great  damage  of  the  Appellant ;  that  the  Respondent 
had  suffered  to  run  to  waste  through  the  gate  a  much  larger  quantity  of  water  than 
would  be  sufficient  for  the  driving  of  a  grist-mill  or  the  carrying  on  of  its  operations. 
That  by  law  the  Appellant,  being  the  proprietor  of  land  on  the  bank  of  the  river, 
and  of  the  water  privilege  and  premises  mentioned  in  the  deed  of  sale  to  him,  had 
a  right  to  use  the  water  of  the  river  for  manufacturing  and  other  purposes  while  the 
same  flowed  adjacent  to  and  over  his  lands  and  premises,  but  that  he  had  been,  and 
was,  prevented  from  so  doing  by  the  acts  of  the  Respondent.  The  declaration  also 
complained  of  an  injury  to  the  Appellant's  water-power,  by  reason  of  the  Respondent 
having  raised  the  level  of  the  water  at  the  lower  dam. 

The  Respondent,  by  his  plea,  claimed  title  through  a  conveyance,  dated  the  15th 
of  March,  1831,  from  Horner  to  one  Douglas,  and  of  another  conveyance  dated  the 
21st  of  July,  1835,  from  Horner  to  Louis  Guerout,  to  the  portion  of  the  upper  and 
lower  dam,  and  the  grist-mill  on  the  latter,  described  in  and  conveyed  by  those  deeds  ; 
and  alleged,  that  the  Respondent  and  his  auteurs  had  for  more  than  thirty  years  been 
in  possession  and  occupation  as  proprietors  of  the  grist-mill ;  that  the  upper  dam 
was,  in  fact,  in  existence  and  in  use  for  the  mill  at  and  before  the 
deed  of  sale  from  Horner  to  the  Appellant,  that  the  Appellant's  purchase 
was  with  full  knowledge  on  the  part  of  Horner  and  of  the  Appellant, 
of  the  right  of  the  Respondent  and  his  auteurs  to  the  use  and  main- 
tenance of  the  dam  for  the  purposes  of  the  mill ;  and  that  the  pretended 
rights  of  the  Appellant  so  subse-[135]-quently  acquired  could  not  interfere  with, 
affect,  or  diminish  the  rights  of  the  Respondent  and  of  his  auteurs  to  the  mill  and 
mill-dam ;  that  it  was  true  that  the  Respondent  opened  the  gate  in  the  dam,  from 
time  to  time,  as  necessary  for  the  supply  of  water  for  his  grist-mill,  and  had  a  right 
so  to  do ;  that  the  gate  had  in  fact  been  made,  and  was  in  existence  and  used  openly 
by  all  the  auteurs  of  the  Respondent  for  more  than  twenty  years  previous  to  the 
purchase  by  the  Appellant  from  Horner  of  the  emplacement  in  the  Appellant's 
declaration  described,  and  previous  to  the  erection  of  the  dam,  as  well  as  by  Horner, 
the  auteur  of  the  Appellant,  and  others  from  whom  Horner  derived  title.  That  the 
Appellant  purchased  the  emplacement  with  the  full  knowledge  of  the  existence  of 
such  gate,  and  that  the  water  of  the  river  retained  by  the  dam  flowed  through  the 
gate  for  the  use  of  the  mill,  then  owned  by  the  Respondent;  and  that  by  law  the 
Appellant  had  no  right  to  complain  of  the  Respondent  in  raising  the  gate,  from  time 
to  time,  for  the  use  and  working  of  the  mill.  That,  inasmuch  as  at  certain  seasons  of 
the  year  and  for  several  months  of  the  summer,  during  dry  seasons,  there  was  a  great 
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scarcity  of  water  in  the  river,  the  Respondent  had  always  been  willing  and  disposed 
SO  to  use  the  water  as  to  prevent  the  waste  thereof,  and  bad  DOl  al  any  time  wasted 
the  same,  but  that  the  Respondent  was  entitled  to  open  the  gate  so  .1-  to  permit  the 
water  of  the  river  to  flow  through  the  dam,  and  the  Appellant  had  no  right  to  com- 
plain of  the  acts  of  the  Respondent.  That  without  such  gate,  and  the  free  use  of  il 
for  the  working  of  bis  mill,  the  Respondent  would  for  several  months  in  each  year  u 
prevented  from  using  his  mill  for  want  of  water,  as.  from  the  [136]  situation  of  the 
land  above  the  upper  dam,  the  water  of  the  river  would  not  so  accumulate  at  the 
dam  as  readily  to  overflow  the  dam  and  thereby  reach  Respondent's  mill,  hut  would 
he  spread  over  an  immense  tlat,  pond,  and  swamp,  extending  for  some  miles  above 
the  dam. 

The  Appellant  replied,  that  the  Respondent  could  only  claim  the  right  of  draw- 
ing the  water  from  the  gate  and  dam  through  a  flume;  whereas,  he  had  aever  con- 
structed or  had  any  flume  connected  with  the  upper  dam,  through  which  to  convey 
the  water  to  his  grist-mill  below,  hut  had  always,  since  he  possessed  the  gate,  drawn 
off  the  water  through  the  gate  into  the  open  river  and  caused  the  same  to  run  to 
waste,  and  had  injured  and  damnified  the  Appellant  as  complained  of  in  the  declara- 
tion. 

Witnesses  were  examined  on  behalf  of  the  Appellant  and  Respondent  respectively, 
from  whose  evidence  it  appeared,  that  the  upper  dam  was  built  after  the  sale  by 
Horner  to  Douglas  of  the  grist-mill,  and  about  a  year  before  the  transfer  of  it  to 
Guerout,  and  that  for  many  years  the  water  had  been  allowed  to  flow  through  the 
gate  in  the  upper  dam  to  drive  the  girst-mill.  From  the  evidence  of  Horner,  it 
appeared  that  he  built  the  dam  for  supplying  water-power  to  the  tannery  of  the 
Appellant,  and  to  a  saw-mill,  then  intended  to  be  built  above  a  bridge,  and  that  the 
dam  was  not  intended  for  supplying  water  to  mills  below  the  bridge;  that  the  <;ate 
in  the  dam  was  built  with  the  intention  of  having  a  Hume  connected  with  it  to  convey 
the  water  to  the  saw-mill  intended  to  be  built  below  the  dam  ;  but  that  no  such  mill 
had  ever  been  built.  That  about  1(.)2J,  yards  below  this  dam  there  was  another  dam. 
which  crossed  the  river,  and  a  [137]  bridge  lay  between  the  dams,  which  were  called 
the  upper  dam  and  the  lower  dam.  Adjoining  the  lower  dam  was  situated  the  grist- 
mill of  the  Respondent,  which  was  worked  by  water-power,  derived  from  the  river 
by  means  of  the  lower  dam  and  a  flume  connected  therewith.  It  further  appeared 
from  the  evidence,  that  on  the  15th  of  March,  1831,  Horner  conveyed  this  mill  to 
Douglas,  subject  to  the  keeping  and  upholding  in  repair  one-third  part  of  the  mill 
dam,  for  the  use  of  the  mill.  By  Douglas  the  mill  was  conveyed  to  Guerout  on  the 
1 7th  of  November,  1835,  and  by  Guerout  it  was  conveyed  to  the  Respondent  on  the 
5th  of  March,  1850.  Besides  being  the  owner  of  the  mill,  the  Respondent,  on  the  5th 
of  March,  1850,  became  the  owner  also  of  the  plot  of  ground,  formerly  of  Horner, 
on  the  north  side  of  the  river,  opposite  to  the  Appellant's  tannery,  extending  to  the 
mid-stream  of  the  river  there,  and  including  the  northern  moiety  of  the  upper  dam. 
The  title  to  this  plot,  as  appeared  from  the  documentary  evidence,  was  as  follows: 
— On  the  21st  of  July,  1835,  Horner  conveyed  it  to  Guerout,  with  the  dam  thereon 
erected  and  water  privilege  thereunto  belonging,  also  with  the  right  of  drawing  or 
carrying  water  in  a  flume  across  the  tract  thereby  lastly  reserved  and  mentioned, 
with  the  right  and  privilege  of  flowing  such  parts  and  parcels  of  certain  lots  in  the 
conveyance  specified,  and  of  any  other  tracts  of  land  then  covered  with  water,  tiow  ing 
back  from  the  said  dam,  but  subject  to  the  support  and  maintenance  of  the  dam 
along  witli  the  Appellant.  It  appeared  that  on  the  2nd  of  June,  1837,  this  conveyance 
was  confirmed  by  a  conveyance  made  to  Guerout,  by  the  Sheriff  of  the  District  of 
Montreal,  under  a  writ  of  execution  against  Guerout  ;  and  ulti-[138]-mrftely,  on  the 
5th  of  March,  1850,  the  plot  was  conveyed  by  Guerout  to  the  Respondent  by  the  same 
instrument  by  which  the  mill  was  conveyed  to  him  as  above  mentioned.  It  also 
appeared  that  the  mill  was  in  existence  in  1831,  and  some  time  previous;  that  in 
1831,  when  sold  by  Homer  to  Douglas,  it  had  two  runs  of  stones,  which  had  by  the 
Respondent  been  increased  to  four  runs  of  stones.  Horner,  in  his  evidence,  further 
stated  that  he  built  the  lower  dam,  and  Douglas,  in  his  evidence,  stated  that  he  had 
no  water  right  above  the  bridge.  Xo  objection  appeared  to  have  been  raised  to  the 
erection  of  the  upper  dam. 

The  Superior  Court,  on  the  22nd  of  May.  1855,  gave  judgment,  bolding  that  the 
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Appellant  had  established  by  evidence  the  material  allegations  of  his  declaration,  so 
far  as  the  same  related  to  the  right  of  the  Appellant  to  the  use  of  the  water  of  the 
river  to  be  taken  through  the  flume  in  the  south  end  of  the  upper  dam  for  the  use 
of  his  tannery  and  all  things  thereunto  belonging;  and  to  the  Respondent  having 
caused  to  be  raised  and  opened  the  gate  in  the  upper  dam  lying  north  of  the  flume 
of  the  Plaintiff,  whereby  the  Appellant  was  deprived  of  the  use  of  the  water  of  the 
river  collected  above  the  upper  dam  for  his  tannery;  and  the  Court  declared,  that 
tie  Respondent  had  not  at  any  time  any  right  by  law  to  raise  or  open  the  gate  in  the 
upper  dam  and  draw  the  water  of  the  river  through  the  gate,  so  as  to  deprive  the 
Appellant  of  the  use  thereof  for  his  tannery,  and  ordered,  that  the  Respondent 
should  thereafter  cease  from  drawing  the  waters  of  the  river  through  the  gate,  and 
from  depriving  the  Appellant  of  the  use  thereof. 

The  Respondent  appealed  from  this  judgment  to  the  Court  of  Queen's  Bench  of 
Lower  Canada. 

[139]  The  Court  of  Queen's  Bench,  consisting  of  Sir  H.  L.  Lafontaine,  Chief 
Justice,  and  the  Pusine  Judges,  Aylwin,  Duval,  and  Carow,  on  the  12th  of  January, 
1857,  reversed  the  judgment  of  the  Lower  Court  and  dismissed  the  action,  on  the 
following  grounds: — That  Horner,  by  his  act  of  the  15th  of  March,  1831,  having 
sold  to  Douglas  two  lots  of  land  in  the  village  of  Granby,  and  the  grist-mill  then 
erected  in  the  river  Granby.  with  all  its  dependencies,  there  was  comprised  in  the 
sale  the  privilege  of  the  flow  of  water  for  the  use  of  the  mill ;  that  subsequently 
Horner,  having  by  an  act  of  the  13th  of  July,  1835,  sold  to  the  Appellant  a  little 
piece  of  land  situate  at  the  south  end  of  the  dam  then  erected  by  the  vendor  across 
the  river,  at  some  distance  above  the  grist-mill,  with  the  right  to  employ  the  water 
through  a  channel  then  made  in  the  southern  end  of  the  dam,  sufficient  for  the  use 
of  a  tannery ;  but,  nevertheless,  by  a  stipulation  expressed  in  the  act  of  the  13th  of 
July,  1835,  the  privilege  thus  ceded  was  subordinate  to  the  vendor  using  the  water 
for  a  grist-mill,  which  was  to  have  the  preference,  that  is  to  say,  the  use  of  the  water 
retained  by  the  dam  in  preference  to  that  which  the  Appellant  obtained  permission 
to  employ  for  his  tannery ;  that  the  preference  could  be  applied  to  any  grist-mill 
whatever  that  Horner  could  acquire,  even  already  constructed  within  the  limits  of 
the  water-flow  which  was  the  subject  of  the  stipulation,  as  also  to  any  new  grist-mill 
which  he  might  construct  within  the  same  limits;  that,  in  consequence,  the  stipula- 
tion might  be  applied  to  the  grist-mill  which  Horner  had  sold  to  Douglas,  in  case 
Horner  should  become  anew  the  proprietor  of  it ;  that  in  virtue  of  the  act  of  sale  of 
the  21st  of  July,  1835,  from  Horner  to  Guerout,  [140]  the  latter  stood  in  the  place 
of  his  vendor  in  relation  to  the  Appellant  as  regarded  the  act  of  the  13th  of  the  same 
month,  and  that  by  another  act  of  the  17th  of  September,  1835,  Guerout  had  acquired 
of  Douglas  the  grist-mill  which  the  latter  had  acquired  of  Horner,  and  in  consequence 
the  stipulation  of  preference  in  the  act  of  the  13th  of  July,  1835,  ought  to  be  applied 
to  the  mill  from  the  moment  that  it  had  been  acquired  by  Guerout ;  that  the  Respond- 
ent stood,  by  the  deed  of  the  5th  of  March,  1850,  in  the  place  of  Guerout  with  his 
rights  as  above  expressed,  and  that,  in  consequence,  he  was  justified,  whilst  the  state 
of  the  water  rendered  it  necessary,  in  taking  advantage  of  the  stipulation  of 
preference  which  Horner  had  inserted  in  the  act  of  sale  to  the  Appellant  of  the  13th 
of  July,  1835 ;  that  it  was  not  established  by  the  evidence  in  the  cause  that  the  Re- 
spondent had  abused  his  right  to  use  the  water  retained  by  the  dam,  though  the 
volume  of  water  necessary  for  the  tannery  of  the  Appellant  had  sometimes  been 
diminished  in  a  manner  prejudical  to  its  business. 

The  appeal  was  from  this  judgment. 

The  case  was  twice  argued  by  the  same  Counsel:  First  on  the  18th  and  19th  of 
June,  1858,  and  afterwards,  by  direction  of  their  Lordships,  on  the  2nd  of  December, 
1858. 

Mr.  Wilde,  Q.C.,  and  Mr.  Unthank,  for  the  Appellant;  and  Mr.  Manisty,  Q.C., 
and  Mr.  Ayrton.  for  the  Respondent. 

The  argument  of  the  Appellant  was,  that  the  Re-[141]-spondent  and  his  autewrs 
never  gained  a  right  to  the  lower  dam,  so  as  to  prevent  him  using  the  water  flowing 
to  his  tannery,  and  that  the  Respondent  having  control  over  the  upper  dam,  had 
improperly  kept  the  gate  open  and  prevented  the  flow  of  the  water ;  as  the  right  to 
the  use  of  the  dam  was,  as  between  the  Appellant  and  Respondent,  regulated  by  con- 
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yeyances  dated  the  13th  of  July,  1835,  and  the  21st  of  July,  1835,  mentioned  in  the 
judgment  appealed  from. 

On  the  part  of  the  Respondent  it  was  contended,  that  Horner,  under  whom  both 
the  Appellant  and  Respondent  claimed,  conveyed  to  the  Respondent  his  mill,  with 
the  requisite  use  of  the  water  for  the  same,  before  the  conveyance  was  made  to  the 
Appellant  of  any  right  to  the  use  of  the  water  for  his  tannery.  That  the  Appellant's 
conveyance  was  made  expressly  subject  to  the  right  of  water  for  a  mill,  which  right 
had  become  vested  in  the  Respondent,  and  that  the  acts  complained  of  were  done 
in  due  exercise  of  such  a  right.  That  the  Respondent's  mill  was  erected  prior  to  the 
Appellant's  tannery,  and  the  water  had  been  used  by  the  Respondent  in  the  manner 
complained  of  for  a  period  of  time  sufficient  to  confer  a  right  thereto. 

The  authorities  referred  to  as  bearing  upon  the  question  of  the  respective  right 
of  the  parties  to  the  use  of  the  water  of  the  river  Granby  were  :  By  the  la*  of  Lower 
Canada.  houet's  Princ.  of  the  Law  of  Lower  Canada,  Art.  1^6,  pp.  189,  265;  Pan- 
dects of  Jus.,  Lib.  43,  Tit.  13,  Art.  1  :  Pothier,  Tome  1  7.  p.  520  (Edit.  Paris.  1823). 

The  following  English  authorities  were  also  referred  [142]  to:  Embrey  v.  Owen 
(6  Exch.  Rep.  353).  Uggim  v.  Inge  (7  Bingh.  682),  Wood  v.  Waud  (3  Exch.  Rep.  748), 
Greatrex  v.  Hayward  (8  Exch.  Rep.  291),  Bealey  x.  Shaw  (6  East.  208),  Mason  v.  Hill 
(3  Bar.  and  Ad.  304),  Wright  v.  Howard  (1  Sim.  and  Stu.  190),  Gale  ,;  On  Easements, 
pp.  132-37:  Woolwych  "On  Waters,"  pp.  263,  267.  And,  by  the  American  Law,  3 
Kent's  Comm.  p.  544  ;  Tyler  v.  Wilkinson  (4  Mason's  U.S.  Rep.  400). 

The  consideration  of  the  judgment  was  postponed,  and  was  now  delivered  by 

Lord  Kingsdown  (12th  Feb.,  1859). — In  this  case,  Miner,  the  Appellant,  is  the 
owner  of  a  piece  of  land  on  the  south  side  of  the  river  Yemaska,  upon  which  land  a 
tannery  has  been  constructed.  The  Respondent  is  the  owner  of  a  piece  of  land  on  the 
north  side  of  the  river  immediately  opposite  to  the  land  of  the  Appellant;  and  he 
is  also  the  owner  of  a  piece  of  land  on  the  same  or  north  side  of  the  river  lower  down 
the  stream,  on  which  a  Li'iist-mill  stands,  which  is  worked  by  means  of  the  water-power 
afforded  by  the  river.  Across  the  river,  from  the  land  of  the  Appellant  to  the  land 
of  the  Respondent,  a  dam  has  been  erected,  and  in  this  darn  there  is  what  is  termed 
a  flume,  or  conduit,  for  the  purpose  of  conveying  the  water  held  hack  by  the  dam  to 
the  Appellant's  tannery.  In  the  northern  half  of  this  dam  there  is  a  sluice  or  gate, 
by  opening  which  the  water  is  drawn  away  from  the  dam,  and  from  the  Appellant's 
tannery,  and  is  sent  down  the  channel  of  the  river.  The  Appellant  insists,  that  the 
Respondent,  having  the  control  over  this  gate,  has  improperly  opened  it,  and  kept 
it  open,  and  lias  thereby  [143]  wrongfully  withdrawn  the  water  from  the  tannery, 
to  the  great  injury  of  the  Appellant. 

The  Court  before  which  the  case  came  in  the  first  instance  decided  that  the  Re- 
spondent had  no  right  so  to  open  the  gate  to  the  injury  of  the  Appellant,  and  made 
a  declaration  to  that  effect,  followed  by  an  order  restraining  the  Respondent  from 
the  like  acts  in  future. 

From  this  decision  an  appeal  was  brought  to  the  Court  of  Queen's  Bench  of 
Lower  Canada,  which  reversed  the  order  complained  of,  and  dismissed  the  Appel- 
lant's action.  From  this  last  decision  the  case  has  been  brought  by  appeal  to  Her 
Majesty  in  Council. 

The  titles  of  the  parties  appear  to  stand  thus:  — 

In  the  year,  1831,  Horner  was  the  owner  of  all  the  lands  now  in  question,  whether 
belonging  to  the  Appellant  or  Respondent.  Previously  to  that  year  the  grist-mill, 
now  belonging  to  the  Respondent,  had  been  erected  with  a  dam  of  a  certain  height, 
across  the  stream,  by  means  of  which  the  water  was  employed  to  work  the  mill. 

On  the  15th  of  March,  1831,  Horner  sold  and  conveyed  to  Douglas,  amongst  other 
things,  this  grist-mill,  with  what  is  termed  in  this  conveyance  the  "  water-privilege  " 
on  the  lot  on  which  it  stood,  and  the  machinery  and  yard  thereunto  belonging  or  in 
any  wise  appertaining,  and  all  his  estate  and  interest  therein. 

In  1834.  Horner  erected  the  dam  which  is  the  subject  of  the  present  dispute,  and 
which  is  higher  up  the  stream  than  the  4am  of  the  grist-mill:  and  on  the  13th  of 
July.  1835.  he  conveyed  to  Miner  the  lot  of  land  now  belonprin^  to  him,  which  is 
described  in  the  conveyance  as  a  lot  of  land  situate  at  the  south  [144]  end  of  the 
dam  erected  across  the  river,  together  with  the  right  and  privilege  of  water  to  be 
P.  C.  in.  865  28 
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taken  through  the  tiume  now  erected  on  the  south  end  of  the  said  dam  sufficient  to 
supply  a  tannery  and  all  things  thereunto  belonging. 

It  seems  that  at  this  time,  Horner  contemplated  the  erection  of  a  grist-mill  on 
the  opposite  side  of  the  river,  on  the  land  there  now  belonging  to  the  Respondent, 
and  that  mill  was  to  be  worked  by  means  of  the  water  collected  at  the  dam,  which 
was  also  to  serve  the  tannery,  and  that  he  intended  that  the  grist-mill  so  to  be  erected 
should  have  a  preference  with  respect  to  the  supply  of  water  over  the  tannery,  and 
accordingly  the  conveyance  to  Miner,  after  referring  to  such  intention,  provides 
that  the  taking  of  water  for  the  use  of  the  tannery  shall  in  no  case  ever  interfere 
with,  or  impede,  the  working  of  the  grist-mill  so  intended  to  be  erected,  and  that 
the  grist-mill  shall  at  all  times  have  the  preference  of  water  to  carry  on  its  works 
and  all  things  thereunto  belonging.  The  deed  then  provides  that  Miner  shall  at  all 
times  keep  a  tight  flume,  and  shall  support  and  keep  in  repair  so  much  of  the  said 
dam  as  shall  be  found  south  of  the  said  flume. 

On  the  21st  of  July  1835,  Horner  sold  to  Louis  Guerout  the  piece  of  land  on 
the  north  side  of  the  river,  with  the  right  of  drawing  water  from  the  dam  by  means 
of  a  flume  across  certain  lands  belonging  to  Horner,  but  not  included  in  the  con- 
veyance to  Guerout ;  and  Guerout  bound  himself  to  maintain  and  keep  in  repair 
so  much  of  the  dam  as  Miner,  by  his  deed,  was  not  bound  to  support. 

It  is  material  to  consider,  what  at  this  time  were  [145]  the  several  rights  of 
Douglas,  of  Miner,  and  of  Guerout,  all  claiming  under  Horner,  on  the  assumption 
thatHorner  had  a  right,  before  the  execution  of  any  of  these  deeds,  to  deal  with  the 
water  of  the  river  as  he  pleased.  Having  sold  and  conveyed  to  Douglas,  in  the  first 
instance,  the  mill  and  the  right  to  the  use  of  the  stream  for  the  purpose  of  working 
it,  he  could  not  afterwards  derogate  from  that  grant  by  a  subsequent  conveyance  to 
other  persons  interfering  with  it.  No  diversion  or  interruption  of  the  stream  could 
be  made  by  Horner  which  would  prejudicially  affect  the  mill  in  the  state  in  which 
it  was  sold  by  him  to  Douglas,  nor  could  he  convey  to  others  the  right  of  doing  what 
he  could  not  do  himself. 

On  the  other  hand,  as  between  Miner  and  Guerout,  each  was  bound  to  maintain 
his  share  of  the  dam  ;  each  was  entitled  to  the  use  of  the  water,  the  one  for  a  grist- 
in  ill,  the  other  for  a  tannery:  but  the  right  of  the  tannery  to  the  use  of  the  water 
was  to  be  subject  to  a  preferential  right  on  the  part  of  the  owner  of  the  grist-mill. 

Douglas  was  an  entire  stranger  to  the  conveyances  made  to  Miner  and  Guerout; 
lie  could  claim  nothing  under  them,  he  could  suffer  nothing  from  them;  he  had  a 
clear  right  to  insist  that  neither  the  use  of  the  water  for  the  new  grist-mill,  nor  the 
use  of  the  water  for  the  tannery,  should  interfere  with  the  regular  supply  of  the 
water  for  his  mill  in  its  then  state,  which  had  been  granted  before  either  Miner  or 
Guerout  had  any  title  to  their  several  estates.  The  obligations  of  Miner  and 
Guerout  to  each  other,  and  to  Horner,  as  to  maintaining  the  dam,  in  no  degree 
affected  the  right  of  Douglas  to  insist  that,  [146]  whether  kept  in  repair  or  not,  it 
should  not  be  so  used  as  to  damage  his  mill. 

Such  being  the  rights  of  the  parties,  on  the  17th  of  November  18.'55,  Douglas- 
sold  and  conveyed  his  property  in  the  grist-mill  to  Guerout,  and  this  conveyance 
seems  to  have  been  confirmed  by  a  subsequent  deed  of  the  2nd  of  June  1837,  the 
particulars  of  which  are  not  important  to  the  present  purpose. 

Guerout  then  stood  in  the  position  of  Douglas,  and,  as  claiming  under  him.  he 
had  a  right  to  insist  that  the  upper  dam  should  not  be  so  used  as  to  injure  the  fair 
working  of  the  old  mill. 

Miner  could  not  possibly  acquire  a  better  right  for  his  tannery,  by  reason  of 
Guerout  being  the  purchaser  of  Douglas'  mill,  than  he  would  have  had  if  any 
stranger  had  purchased  it.  On  the  other  hand,  Guerout,  by  being  the  owner  of  the 
upper  dam,  or  of  that  portion  of  it  in  which  the  gate  was  placed,  could  not  acquire 
any  greater  right  to  have  it  opened  and  kept  open,  than  he  would  have  had  if  it 
had  belonged  to  a  stranger  ;  he  had  a  greater  facility  of  opening  it,  because  it  was 
under  his  own  control,  but  his  right  was  not  altered.  As  owner  of  Douglas'  mill, 
lie  had  a  right  to  remove  any  obstruction  to  the  flow  of  the  water  for  the  fair  use 
of  his  mill.  As  the  owner  of  the  gate,  he  had  the  means,  by  opening  it,  of  removim;- 
that  obstruction  without  violence,  or  the  necessity  of  applying  to  any  third  person. 
Again,  as  claiming  under  Horner,  Guerout  was  bound  to  keep  his  side  of  the 

866 


MINER   17.   KILMOUB  [1858]  XII  MOORE,  147 

dam  in  repair,  and  not  to  permit  the  water  to  leak  or  to  run  to  waste,  so  as  to 
prejudice  the  Appellant's  tannery. 

[147]  On  the  5th  of  March  1850,  all  the  rights  of  Guerout  in  the  lands  in  question 
were  transferred  to  Gihnour,  the  Respondent.  No  grist-mill  was  ever  erected  by 
Guerout,  or  by  Gilmour,  on  the  plot  of  land  conveyed  to  Guerout  by  Horner  in  1835, 
nor  was  any  Hume  constructed  for  the  purpose  of  drawing  away  the  water  from  the 
dam  erected  above  that  plot.  But  it  appears  that  two  pair  of  Btonea  were  added  to 
the  grist-mill  on  the  lower  part  of  the  stream,  which  had  become  the  property  of 
Guerout,   in  the  manner  already  described. 

Both  the  tannery  and  the  grist-mill  continued  to  be  used  by  their  respective 
owners,  without  any  dispute  which  led  to  litigation,  until  the  institution  of  the  suit 
out  of  which  the  present  appeal  arises.  During  all  this  period,  it  is  alleged  by  the 
Respondent  that  he  had  been  in  the  constant  habit  of  opening  the  gate  in  the  upper 
dam,  whenever  it  was  requisite  to  do  so,  for  the  purpose  of  working  the  grist-mill. 
In  the  month  of  September  1853,  the  action  in  this  case  was  commenced  by  the 
Appellant.  Miner,  against  the  Respondent;  and  it  will  be  desirable  to  examine, 
with  some  minuteness,  the  pleadings  in  the  art  ion.  and  the  judgments,  in  order  to 
see  what  questions,  and  what  questions  alone,  are  open  to  consideration  by  their 
Lordships  on  the  present  appeal. 

The  Appellant,  in  his  declaration,  after  stating  the  conveyance  to  him  by  Homer, 
and  the  establishment  of  his  tannery,  and  that  the  Respondent  had  become  the 
owner  of  the  opposite  plot  of  land,  and  that  no  grist-mill  had  ever  been  erected  on 
the  plot,  alleges,  that  the  Defendant  has,  "  nevertheless,  Illegally,  unjustly,  and 
maliciously,  during  several  years  last  past,  to  wit.  for  a  period  of  ten  years,  opened, 
and  caused  [148]  to  be  kept  open,  a  certain  gate,  which  was.  and  is,  in  that  porti  >n 
of  the  said  dam  lying  north  of  the  said  Hume  which  has  been,  and  now  is.  in  the 
possession  and  under  the  control  of  the  Defendant,  through  which  gate  so  raise* 
kept  open  by  the  said  Defendant  as  aforesaid,  the  water  of  the  said  river,  collected 
above  the  said  dam,  flows  and  runs  to  waste,  and  has  continually  so  run  to  waste 
during  the  aforesaid  period  of  ten  years;  and  that  the  Plaintiff  has  been,  and  is 
thereby,  deprived  of  the  use  of  the  said  water,  for  the  purpose  of  propelling  and 
moving  the  wheels  and  machinery  of  the  said  tannery,  and  his  said  privilege  has 
been  during  the  said  period,  and  now  is,  by  the  said  illegal  and  wrongful  acts  of 
the  said  Defendant,  rendered  almost  useless,  and  entirely  so  during  every  dry 
season."  He  then  alleges  that  the  dam  itself  is  injured  and  broken  by  the  ice 
brought  down  upon  it  in  winter  by  means  of  the  water  being  so  drawn  off,  and 
proceeds: — "That  the  said  Respondent  has  wrongfully  and  illegally,  during  tie- 
period  of  ten  years,  drawn  off,  and  caused  and  suffered  to  run  to  waste,  as  aforesaid, 
through  the  same  gate,  as  well  as  through  the  leaks,  cracks,  and  openings  cau-ed 
by  the  Defendant,  as  aforesaid,  in  the  said  dam.  a  much  larger  quantity  of  water 
than  would  be  sufficient  for  the  driving  of  the  grist-mill  or  the  carrying  on  its 
operations.  That  by  law,  the  Plaintiff,  being  the  proprietor,  as  aforesaid,  of  lands 
on  the  banks  of  the  river,  and  of  the  water  privileges  and  premises  mentioned  in 
the  said  deed  of  sale,  hath  a  right  to  use  the  water  of  the  said  river  for  manufactur- 
ing and  other  purposes  while  the  same  Hows  adjacent  to  and  over  his  said  lands  and 
premises,  but  that  he  has  [149]  been,  during  the  ten  years  aforesaid,  and  is, 
prevented  from  so  doing  by  the  aforesaid  wrongful  and  unjust  acts  of  the  Defend- 
ant."    He  then  alleges  that  he  has  sustained  damage  by  these  acts  to  il rt< 

H'2'27)  currency,  and  prays  that  he  may  be  paid  the  amount  of  these  damages,  and 
that  it  may  be  declared  that  the  Defendant  has  no  right  to  raise  or  open  th<  - 
gate  in  the  said  dam.  above-mentioned,  and  to  draw  the  water  through  the  said 
and  to  deprive  the  Plaintiff  of  the  use  thereof,  and  that  the  Defendant  may  be 
ordered  to  desist  from  drawing  water  through  the  said  gate,  and  from  depriving 
the  Plaintiff  of  the  use  thereof.  He  made  another  complaint  against  the  Defendant, 
of  his  having  raised  the  lower  dam  to  the  prejudice  of  the  Plaintiff,  bur  this  matter 
was  decided  in  favour  of  the  Defendant,  and  is  not  the  subject  of  appeal. 

In  February  1854,  the  Respondent  filed  his  plea  or  answer  to  this  declaration, 
and  thereby,  after  stating  his  title  under  the  deeds  already  mentioned,  he  all 
'"  That  the  Defendant  and  his  auteurs  have,  for  more  than  thirty  years  past,  had  in 
possession    and   occupation,    as    proprietors,    the    grist-mill    and    premises    in    the 
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Plaintiff's  declaration  referred  to,  which  mill  is  situated  at  a  distance  of  thirty- 
seven  perches  below  the  dam  in  the  Plaintiff's  declaration  referred  to;"  and  he 
annexed  a  diagram  showing  the  situation  of  the  two  dams.  That  the  dam  at  the 
Defendant's  mill  was  built  about  thirty-nine  years  since  for  the  use  of  the  mill  and 
other  works  therewith  connected  and  adjoining  thereto,  and  has  been  constantly 
ever  since  kept  and  maintained  by  the  Defendant  and  his  auteurs  in  possession 
of  the  mill  and  premises  there-[150]-with  connected,  and  says  it  was  in  existence 
when  the  Plaintiff's  tannery  was  erected. 

With  respect  to  the  upper  dam,  he  says,  "  That  he  has  always  hitherto  done  and 
performed  all  such  acts,  and  made  such  repairs,  and  such  only,  as  were  necessary  for 
the  maintenance  of  the  dam,  and  which  the  defendant  was  bound  to  perform  and 
do  under  his  said  title ;  that  the  Defendant  hath  never  contested  nor  interfered  with 
Plaintiff  in  the  exercise  of  his  rights  under  the  title,  nor  with  his,  the  Plaintiff's, 
right  of  taking  or  using  the  water  at  the  dams  for  the  use  of  the  Plaintiff's  tannery 
and  other  works  ;  nor  hath  he  at  any  time  injured  the  said  dam,  or  done  any  other 
matter  or  thing  whereby  damage  could  be  or  was  incurred  by  the  dam  or  Plaintiff's 
works ;  "  and  he  further  says,  "  That  true  it  is,  that  said  Defendant  opened  a  certain 
gate  in  said  dam  from  time  to  time  as  was  necessary  for  the  supply  of  water  for  his 
said  grist-mill,  and  had  and  hath  a  right  so  to  do ;  that  the  said  gate  had,  in  fact, 
been  made,  and  was  in  existence,  and  used  openly  by  all  the  said  auteurs  of  the  said 
Defendant,  for  many  years,  to  wit,  for  more  than  twenty  years,  previous  to  the 
purchase  by  the  Plaintiff  from  said  John  Horner,  of  the  emplacement  in  Plaintiff's 
declaration  described,  and  previous  to  the  erection  of  the  said  dam,  as  well  by  the 
said  Horner,  the  auteur  of  the  Plaintiff,  as  others  from  whom  the  said  Horner  derived 
title.  That  the  Plaintiff  purchased  the  said  emplacement  with  the  full  knowledge 
of  the  existence  of  said  gate,  and  that  the  waters  of  the  river  retained  by  the  said 
dam  flowed  and  must  flow  through  the  said  gate  for  the  use  of  the  said  mill,  now 
owned  by  the  said  Defen-[151]-dant,  and  that  thereby,  and  by  law,  the  Plaintiff  hath 
no  right  to  complain  of  the  Defendant  in  raising  the  said  gate  from  time  to  time, 
and  at  all  times,  necessary  for  the  use  and  working  of  his  said  mill ;  that  inasmuch 
as  at  certain  seasons  of  the  year,  and  for  several  months  of  the  summer,  during  dry 
seasons,  there  is  a  great  scarcity  of  water  in  said  river,  the  Defendant  hath  always 
been  willing  and  disposed  so  to  use  the  said  water  as  to  prevent  the  waste  thereof, 
and  hath  not  at  any  time  wasted  the  same,  but  the  said  Defendant  was,  by  reason 
of  the  premises  and  his  said  titles,  and  is  now,  entitled  to  open  the  said  gate  as  to 
permit  the  water  of  the  river  to  flow  through  the  said  dam,  and  the  Plaintiff  hath  no 
right  to  complain  of  such  acts  of  the  Defendant,  nor  can  he  obtain  the  conclusions 
of  his  said  declaration  in  reference  to  said  gate.  That  without  such  gate,  and  the 
free  use  of  it  to  the  Defendant,  for  the  working  of  his  said  mill,  he,  the  Defendant, 
would  for  several  months  in  each  year  be  prevented  from  using  his  said  mill  for 
want  of  water,  inasmuch  as,  from  the  peculiarity  and  situation  of  the  land  above 
said  upper  dam,  the  waters  of  said  river  would  not  so  accumulate  at  said  dam  as 
readily  to  overflow  the  said  dam,  and  thereby  reach  the  Defendant's  mill,  but  would 
be  spread  over  an  immense  flat  and  pond  and  swamp,  extending  for  some  miles 
above  said  dam,  of  all  which  the  Plaintiff  was,  and  has  been,  well  aware." 

The  Defendant,  therefore,  did  not  deny  his  liability  to  keep  his  part  of  the  upper 
dam  in  repair,  but  he  alleged  that  he  had  done  so.  He  did  not  insist  on  any  right 
to  waste  the  water,  or  to  take  more  than  was  necessary  for  his  mill,  but  he  denied 
that  he  had  done  so.  He  rested  his  right  to  open  the  gate,  not  [152]  exclusively  (if 
at  all)  on  the  preferential  right  to  water  reserved  to  a  grist-mill  in  the  conveyances 
by  Horner  to  the  Appellant  Guerout,  but  on  the  general  law,  and  the  fact  that  his 
mill  had  been  built  and  was  in  use,  with  the  necessary  flow  of  water,  long  before  the 
Appellant  had  any  right  or  interest  in  the  matter. 

To  this  plea  the  Appellant,  on  the  10th  of  February,  1854,  filed  a  replication,  in 
which  he  insisted  that  the  Respondent  could  make  no  defence  under  the  conveyance 
from  Horner  to  Guerout,  He  denied  that  the  Respondent  had  kept  his  part  of  the 
upper  dam  in  proper  repair,  or  that  the  Respondent  and  his  auteurs  had  been 
accustomed  to  open  the  gate  for  the  purposes  of  the  grist-mill ;  but  he  did  not  allege 
that  any  alteration  had  been  made  in  the  grist-mill,  or  that  by  reason  thereof,  or  for 
any  other  reason,  the  Defendant,  as  owner  of  the  grist-mill,  had  lost  or  prejudiced 
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any  right  to  whatever  use  of  the  water  could  originally  have  been  claimed  in  its 
favour. 

The  cause  being  at  issue,  a  great  many  witnesses  were  examined,  and  documents 
produced  on  each  side;  and  on  the  22nd  of  May,  1855,  the  Superior  Court,  in  which 
the  action  was  brought,  pronounced  its  judgment,  by  which  it  declared,  in  effect, 
that  the  Plaintiff  (the  present  Appellant)  had  established  the  material  allegations  of 
his  declaration,  so  far  as  the  same  relate  to  the  right  of  him,  the  Plaintiff,  to  the  use 
of  the  water  Yemaska  to  be  taken  through  the  flume  on  the  south-end  of  the  upper 
dam,  in  the  said  declaration  described,  for  the  use  of  his  tannery,  and  all  things 
thereunto  belonging,  in  the  manner  by  the  Plaintiff  in  his  declaration  set  forth; 
and  to  the  Defendant  (the  present  Respondent)  having  caused  to  [153]  be  raised 
and  opened,  and  kept  open,  the  gate  in  the  upper  dam  lying  north  of  the  flume  of  the 
Plaintiff,  whereby  the  Plaintiff  was  and  is  deprived  of  the  use  of  the  water  of  the  river 
collected  above  the  upper  dam  for  the  tannery,  and  the  whole  as  sel  forth  in  the 
declaration  ;  and  it  is,  therefore,  adjudged  and  declared  that  the  Defendant  hath  not, 
nor  had  he  at  anytime,  right,  by  law,  to  raise  or  open  the  gate  in  the  upper  dam,  and 
to  draw  the  water  of  the  river  through  the  gate,  so  as  to  deprive  the  Plaintiff  of  the  use 
thereof  for  his  tannery  and  all  things  thereunto  belonging ;  and  it  is  ordered  that 
the  Defendant  shall  hereafter  cease  and  desist  from  drawing  the  waters  of  the  river 
through  the  gate,  and  from  depriving  the  Plaintiff  of  the  use  thereof.  The  Court 
then  decides  that  the  Plaintiff  is  not  entitled  to  any  damages,  inasmuch  as  the  rights 
of  the  parties  had  not  been  theretofore  ascertained  and  settled  by  judicial  decision. 

The  Court,  therefore,  determined  that  the  Defendant  had  qo  right  for  any  pur- 
pose to  open  the  gate  in  the  dam  so  as  to  withdraw  the  water  from  the  Plaintiff's 
tannery;  but  it  must  have  held  that  as  to  any  wrongful  or  malicious  exercise  of  the 
right,  if  the  right  existed,  any  excessive  use  of  the  water,  or  waste  of  it  by  leakage 
of  the  dam  occasioned  by  the  Defendant,  or  by  reason  of  other  wrongful  acts  of  his, 
no  case  had  been  made  out  ;  otherwise,  of  course,  the  Plaintiff  would  have  been  en- 
titled to  damages. 

From  this  part  of  the  decision  there  was  no  appeal ;  but  the  Defendant  appealed 
to  the  Court  of  Queen's  Bench  from  so  much  of  the  judgment  as  established  the  right 
of  the  Plaintiff  to  prevent  the  gate  from  being  opened  by  the  Defendant. 

[154]  On  hearing  this  appeal,  the  Court,  confining  itself  to  the  question  of  right, 
which  alone  was  before  it,  reversed  the  decision  of  the  Court  below,  and  dismissed  the 
Plaintiff's  suit.  The  Court  appears  to  have  founded  its  opinion  on  the  effect  of  the 
conveyances  by  Horner  to  Miner  and  Guerout,  and  to  have  held,  that  the  preference 
of  the  right  to  water  reserved  out  of  the  grant  to  Miner,  might  be  exercised  by 
Horner,  or  the  Respondent  claiming  under  him,  in  favour  either  of  any  grist-mill 
which  might  be  built,  or  of  any  such  mill  which,  being  already  built,  might  come 
into  the  hands  of  the  same  proprietor,  with  the  plot  of  land  sold  to  Guerout. 

There  appears  to  their  Lordships  to  be  considerable  difficulty  in  maintaining 
this  decision  upon  the  grounds  on  which  it  has  been  rested  below.  It  is  very  true 
that  the  conveyance  to  Guerout  does  not  confine  the  right  to  draw  the  water  from 
the  upper  dam  to  any  particular  grist-mill  thereafter  to  be  built,  and  it  may  be, 
and  probably  is,  quite  true,  that  the  injury  to  the  Appellant's  tannery  would  be  as 
great  if  the  water  were  drawn  away  from  it  by  means  of  the  flume  contemplated  by 
the  deed  to  Guerout,  as  it  is  by  the  withdrawal  of  it  by  means  of  the  gate  which  is 
actually  opened ;  indeed  some  of  the  Respondent's  witnesses  state  that  the  injury 
would  be  greater.  But  it  appears  to  their  Lordships,  that  the  Appellant  having 
purchased  the  right  to  use  the  water,  subject  only  to  a  preference  in  favour  of  a  mill 
thereafter  to  be  built,  and  which  preference  is  to  be  exercised  in  a  particular  mode, 
cannot  be  bound  by  its  exercise  in  a  different  mode  and  in  favour  of  a  different  mill. 
The  question,  therefore,  must  depend  on  the  gene-[155]-ial  rules  of  law  as  ap- 
plied to  the  facts  appearing  in  the  case.  The  titles  of  the  respective  parties  have 
already  been  stated,  and  the  question  being  one  merely  of  right,  the  evidence  is 
material  only  as  it  bears  upon  that  question. 

The  evidence  appears  to  their  Lordships  to  show,  on  the  one  hand,  that  the  tan- 
nerv  may  be,  and  in  fact  often  is,  deprived  of  the  water  necessary  for  its  supply 
by  the  opening  of  the  gate  in  the  dam.  as  practis  d  by  the  Defendant  (the  Respond- 
ent); and,  on  the  other  hand,  that  unless  the  gate  be  so  opened,  the  Respondent's 

869 


XII  MOORE,  156  MINER  V.   GILMOUH  [1858] 

mill  must  suffer  great  inconvenience,  and  cannot,  in  drv  weather,  be  worked  at  all, 
and,  indeed,  must  be  stopped  for  several  months  in  the  year. 

With  respect  to  the  usage  which  has  prevailed,  it  appears  to  their  Lordships, 
that  the  result  rather  shows  that  this  gate  has  always  been  kept  open  whenever  the 
use  of  the  grist-mill  required  it,  and  that  though  no  such  usage  has  been  proved  as 
to  constitute  in  itself  a  prescriptive  right  in  favour  of  the  mill,  there  is  abundantly 
sufficient  to  show  that  there  never  has  been  any  acquiescence,  by  the  owner  of  the 
grist-mill,  in  any  obstruction  created  by  the  upper  dam,  nor  any  compromise  or 
abandonment  of  his  right  to  the  use  of  the  water,  whatever  that  right  may  originally 
have  been. 

It  being  necessary,  therefore,  that  the  tannery  should  suffer  if  t!ie  gate  be 
opened,  and  that  the  mill  should  suffer  if  the  gate  be  closed,  the  question  for  deter- 
mination is,  whether  the  Appellant,  the  Plaintiff  in  the  action,  has  established  a  light 
to  have  the  gate  kept  closed,  and  has  proved  that  the  Respondent  (the  Defendant) 
is  a  wrong-doer  in  opening  it.      The  o?ius  is  upon  him. 

The  law  upon  the  subject,  which  is  the  French  law  [156]  prevailing  in  Lower 
Canada,  was  examined  and  discussed  by  the  Counsel  at  the  bar,  in  the  course  of  the 
two  arguments  which  their  Lordships  found  it  expedient  to  require,  with  great  learn- 
ing and  ingenuity.  It  did  not  appear  that,  for  the  purposes  of  this  case,  any  mater  ial 
distinction  exists  between  the  French  and  the  English  law. 

By  the  general  law  applicable  to  running  streams,  every  riparian  proprietor  has 
a  right  to  what  may  be  called  the  ordinary  use  of  the  water  flowing  past  his  land ; 
for  instance,  to  the  reasonable  use  of  the  water  for  his  domestic  purposes  and  for  his 
cattle,  and  this  without  regard  to  the  effect  which  such  use  may  have,  in  case  of  a  defici- 
ency, upon  proprietors  lower  down  the  stream.  But,  further,  he  has  a  right  to  the 
use  of  it  for  any  purpose,  or  what  may  be  deemed  the  extraordinary  use  of  it,  pro- 
vided that  he  does  not  thereby  interfere  with  the  rights  of  other  proprietors,  either 
above  or  below  him.  Subject  to  this  condition,  he  may  darn  up  the  stream  for  the 
purpose  of  a  mill,  or  divert  the  water  for  the  purpose  of  irrigation.  But,  he  has  no 
right  to  interrupt  the  regular  flow  of  the  stream,  if  he  thereby  interferes  with  the 
liwful  use  of  the  water  by  other  proprietors,  and  inflicts  upon  them  a  sensible  injury. 

Now,  it  being  established  by  the  evidence,  that  the  closing  of  this  dam  does  inflict 
;i  most  serious  injury  upon  the  Respondent,  upon  what  grounds  can  the  Appellant 
insist  that  he  has  a  right  to  close  it? 

He  cannot  sav  that  the  use  of  the  water  by  the  Respondent  for  his  mill  is  not  a 
lawful  use  ;  for  such  rights  as  he  has,  were  acquired  from  the  person  under  whom 
the  Respondent  claims,  and  with  knowledge  of  the  previous  grant  made  to  the 
Respondent. 

It  is  not  necessary  to  discuss  any  doubtful  prin-[157]-ciples  of  law,  or  to  inquire 
whether,  under  other  circumstances,  the  Appellant  could  or  could  not  insist,  as 
asrainst  him,  that  the  use  of  the  water  by  the  Respondent  for  his  mill  is  not  a  lawful 
use  ;  it  is  sufficient  here  to  say,  that  the  case  must  be  dealt  with  as  if  it  arose  between 
Horner  and  Douglas,  before  the  sales  to  either  Miner  or  Guerout.  Could  Horner, 
having  sold  the  mill  with  the  use  of  the  water  to  Douglas,  have  afterwards  insisted 
on  a  right  to  intercept  the  regular  flow  of  the  water  to  the  prejudice  of  that  mill? 
Their  Lordships  are  of  opinion  that  he  could  not.  The  questions  as  to  the  stones 
added  to  the  mill,  and  the  injury  done  to  the  upper  dam,  and  the  neglect  on  the 
part  of  the  Respondent  to  keep  it  in  repair,  are  removed  from  consideration  for  the 
reasons  already  assigned.  The  sole  question  is,  whether  the  Appellant,  the  Plaintiff 
in  the  action,  has,  in  this  suit,  established  a  right  to  obstruct  the  flow  of  the  water 
to  the  prejudice  of  the  Respondent;  if  he  has  not  such  right,  the  Respondent  was 
justified  in  removing  the  obstruction,  doing  no  unnecessary  injury  to  the  Appellant. 
Their  Lordships  think  that  the  Appellant  has  failed  to  establish  his  right  to  main- 
tain such  obstruction,  and  that  his  suit  has,  therefore,  properly  been  dismissed. 
They  must  advise  Her  Majesty  to  affirm  the  judgment  complained  of  :  but  in  con- 
sequence of  the  great  difficulty  of  the  case,  and  of  the  affirmance  proceeding  upon 
different  grounds  from  those  on  which  the  judgment  appealed  from  was  pronounced, 
they  will  recommend  that  the  affirmance  should  be  without  costs. 

[Mews'  Dig.  tit.  COLONY.  II.  Particular  Colonies,  4.  British  North   America; 
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tit.  WATER.  C.  Streams,  etc.,  1.  Rights  and  Incidents  of,  b.  iii. :  2.  Acquisi- 
tion of  Rights,  b.  By  Grant.  S.C.  7  W.R.  :52s.  See  Nuttall  v.  BraU- 
well,  1866,  L.R.  2  Ex.  9;  Edleston  v.  Crossley,  1868,  18  L.T.  16:  Buccleuch  v. 
Metropolitan  Boor,/  of  Works,  1872,  L.R.  5  H.L.  t52  :  A.yo/,  v.  Fishmongers'  Co., 
1876,  1  A.C.  683;  Orr-Etving  v.  Colquhoun,  1877,  2  A.C.  855;  Commissioners 
of  French  Hoek  v.  Hugo,  1885,  LO  A.C.  336;  To////  >/,,,,,  Railway  Co.  v  /'/V,/# 
1889,  H  A.C.  619.] 


[158]  ON  APPEAL  FROM  THE  ARCHES  COURT  OF  CANTERBURY. 

CATHERINE  LLOYD  and  JANE  ELIZABETH  HART,— Appellants;    PHOEBE 
ROBERTS,— Respondent  *  [Feb.  16,  1858]. 

If  a  AV ill  appears  upon  the  face  of  it  to  have  been  properly  executed  according 
to  the  requirements  of  the  Wills  Act,  1  Vict.,  c.  26,  the  presumption  of  law  is, 

that  the  Testator  duly  acknowledged  it. 

The  grant  of  probate  to  a  Will,  which  was  entirely  in  the  handwriting  of  the 
Testator,  an  attorney,  without  break  or  crowding,  with  an  attestation  clause 
in  its  proper  place,  and  attested  by  two  witnesses,  was  opposed  by  the  wife 
and  daughter  of  the  Testator  (they  having  be  n  entirely  excluded  from  any 
benefit  under  it)  on  the  ground,  that  it  was  written  after. the  witnesses 
attested  the  Will.  One  of  the  attesting  witnesses  was  dead.  The  other  de- 
posed that  when  lie  signed  the  Will,  with  the  exception  of  the  Testator's  signa- 
ture, and  the  signature  of  the  other  attesting  witness,  the  paper  was  blank. 

Held,  that  from  the  appearance  of  the  Will,  as  well  as  the  circumstance  that  the 
Testator  was  a  professional  man  well  acquainted  with  the  necessity  of  a 
proper  execution,  and  the  presumption  of  law  ;  that  the  Will  was  written 
when  attested,  and  had  been  duly  acknowledged  in  the  witnesses'  presence, 
notwithstanding  the  testimony  of  the  surviving  attesting  witness,  who,  in 
the  opinion  of  the  Judicial  Committee,  must  have  been  mistaken,  or  his 
memory  failed  him. 

John  Lloyd,  of  Maentwrog,  in  the  County  of  Merioneth,  gentleman,  the  Testator 
in  the  cause,  made  his  Will  on  the  8th  of  July.  1S50,  appointing  the  Respondent,  a 
stranger  in  blood,  sole  executrix  ;  to  whom  he  gave  and  devised  exclusively  his  real 
and  personal  estate.  The  Will  was  entirely  in  the  hand-[159]-writing  of  the  Testa- 
tor, and  attested  by  two  witnesses,  one  of  whom  was  dead.  The  validity  of  the  Will 
was  disputed  by  the  Appellant,  the  Testator's  widow,  and  by  Jane  Elizabeth  Hart 
(wife  of  John  Webster  Hart),  the  other  Appellant,  the  daughter  and  only  child  of 
the  deceased,  both  of  whom  were  excluded  by  the  Will  in  question  from  all  benefit  in 
the  Testator's  estate,  on  the  ground  that  it  was  not  signed  or  acknowledged  by  the 
Testator,  when  the  witnesses  attested  it. 

The  cause  in  the  Court  below  was  promoted  by  the  Appellants,  and  originated 
in  a  business  of  citing,  in  virtue  of  Letters  of  Request  from  the  Chancellor  of  the 
Consistorial  and  Episcopal  Court  of  Bangor,  the  Respondent,  to  bring  into  the 
Registry  of  the  Arches  Court  of  Canterbury  the  above  Will,  and  to  propound  the 
same  in  solemn  form  of  law,  otherwise  to  sh.nv  cause  why  the  Will  should  not  be 
pronounced  invalid,  and  the  deceased  intestate,  and  why  Letters  of  administration 
of  the  goods  of  the  deceased  as  having  died  intestate  should  not  lie  granted  to  the 
Appellant,  Lloyd. 

An  allegation  was  given  in  on  behalf  of  the  Respondent,  which  pleaded  that  the 
deceased  with  his  own  hand  drew  and  wrote  the  Will  in  question  on  the  8th  of  July. 
1S50.  duly  executed  the  same  by  signing  his  name  at  the  foot  or  end  thereof  in  manner 
and  form  as  then  appeared,  or  by  acknowledging  bis  signature  thereto  then  already 

♦Present:  The  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  T. 
Pemberton  Leigh,  the  Right  Hon.  The  Lord  Justice  Turner,  and  the  Right  Hon.  Dr. 
Lushington. 
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made.  Tliat  he  made  or  acknowledged  such  his  signature  in  the  presence  of  two 
witnesses,  present  at  the  same  time,  who  respectively  attested  and  subscribed  their 
names  to  the  Will  in  the  presence  of  the  deceased  and  of  each  other,  as  witnesses  of 
the  due  execution  thereof.  That  the  deceased,  in  and  by  his  Will,  constituted  and 
appointed  [160]  the  Respondent  sole  executrix.  That  he  was  of  sound  and  dispos- 
ing mind  and  memory  at  the  time  of  making  and  executing  his  Will.  The  allegation 
further  pleaded  that  Edwards,  one  of  the  subscribing  witnesses  to  the  Will  in  ques- 
tion, a  surgeon  resident  at  Maentwrog,  had  died  on  the  12th  of  February,  1856, 
and  that  the  signature,  "  Edward  Edwards,  surgeon,  Maentwrog,''  appearing  sub- 
scribed to  the  Will  propounded,  was  the  proper  handwriting  and  subscription  of 
Edwards,  and  was  so  well  known  and  believed  to  be  by  divers  persons  of  good  faith  and 
credit,  who  had  often  seen  him  write  and  subscribe  his  name  to  writings,  and  who  had 
thereby  become  well  acquainted  with  his  manner  and  character  of  handwriting 
and  subscription.  That  Edwards  was  a  person  of  good  character  and  reputation, 
and  would  not  have  subscribed  his  name  as  a  witness  to  the  execution  of  the  Will 
of  the  deceased,  unless  the  person  executing  the  same  had  been  of  sound  mind,  and 
had  executed  the  same  in  his  presence  ;  and  that  for  and  as  such  a  person  he,  Edwards, 
was  always  accounted,  reputed,  and  taken  to  be  by  and  amongst  his  neighbours, 
friends,  acquaintances,  and  others. 

Rees,  the  surviving  attesting  witness,  was  the  only  witness  examined  by  the  Ap- 
pellant. It  appeared  that  in  1850  he  was  a  relieving  officer  to  a  Poor  law  union  in 
the  neighbourhood  of  the  Testator.  He  was  examined  viva  voce.  His  evidence  was 
as  follows: — He  deposed  that  he  was  then  a  small  shopkeeper.  "  Q.  Upon  what 
terms  was  the  deceased  with  his  wife  and  daughter  at  the  time  of  his  death?  A. 
They  were  not  living  on  good  terms.  His  wife  had  gone  to  live  at  a  place  at  some 
distance,  thirty  years  ago ;  and  about  five  years  ago  I  saw  his  daughter,  Mrs.  Hart, 
at  [161]  Maentwrog,  but  he  took  no  notice  of  her.  Q.  Did  you  ever  witness  a  Will 
for  the  deceased?  A.  He  sent  for  me  in  company  with  the  doctor,  to  sign  some 
paper,  which  I  was  told  was  a  Will,  but  I  do  not  know  whether  it  was  a  Will  or  not. 
Q.  Who  said  it  was  a  Will?  A.  He  himself  told  me.  Q.  You  say  that  he  sent  for 
you;  did  he  come  himself  and  ask  for  you,  or  did  he  send  somebody  else?  A.  He 
sent  the  servant,  Q.  Upon  being  sent  for,  did  you  go  to  the  deceased?  A.  Yes; 
in  a  minute.  Q.  Who  was  the  surgeon,  who  you  said  was  also  sent  for?  A. 
Edwards.  Q.  Did  you  accompany  Edwards  to  the  deceased?  A.  Yes.  Q.  When 
you  got  to  the  deceased's  house,  in  company  with  Edwards,  where  did  you  find  the 
deceased?  A.  Sitting  on  a  chair  close  to  the  table.  Q.  In  what  room?  A.  In  the 
room  on  the  right-hand  side,  going  into  the  upper  house,  at  Penlan.  Q.  When  you 
went  into  the  room,  d;id  Edwards  accompany  you?  A.  Yes.  Q.  What  did  the  de- 
ceased first  say  or  do,  on  your  entering  the  room?  A.  He  folded  a  paper  very  neatly, 
and  wanted  us  to  sign  our  names  in  a  great  hurry,  for  he  was  off  to  London  instantly. 
Q.  What  sort  of  a  piece  of  paper  was  it?  A.  It  was  half  a  sheet  of  penny-paper, 
as  we  say  in  our  country.  Q.  Was  it  like  this  (holding  up  a  sheet  of  foolscap)?  A. 
Something  like  that.  Q.  Which  way  did  he  fold  it?  Did  he  fold  it  crossway,  or  in 
this  manner  {i.e.  lengthwise)?  A.  The  longest  way.  He  had  rolled  it  down  from 
the  top,  leaving  space  at  the  bottom  for  us  to  write  our  names.  Q.  When  the  Will 
was  so  folded  down,  did  you  see  any  writing  on  it?  A.  I  saw  his  name,  and  that 
was  all.  It  was  in  the  corner.  Q.  Did  you  see  any  other  writing?  A.  There  was 
[162]  no  writing  when  we  put  our  names  on  it.  Q.  Do  you  mean  to  swear  that 
there  was  no  writing,  or  that  you  do  not  recollect  that  there  was?  A.  I  am  on  my 
oath,  and  I  know  there  was  no  writing.  Q.  What  took  place  after  the  paper  had 
been  so  folded  down,  as  you  describe?  A.  Nothing.  I  went  away  as  soon  as  I  had 
written  my  name,  and  I  left  Mr.  Edwards  with  him.  Q.  What  did  the  deceased  say 
or  do  before  you  left  the  room?  A.  He  said  nothing  to  me.  Q.  Then  we  are  to 
understand  that  nothing  more  passed  beyond  what  you  state?  A.  Nothing.  Q. 
And  you  left  the  doctor  there?  A.  Yes.  Q.  Did  the  deceased  ask  you  to  sign  your 
name?  A.  Yes.  Q.  In  what  words  did  he  ask  you,  as  near  as  you  can  remember? 
X.  I  recollect  his  words  very  well :  '  Write  your  name  here,  Robert  Rees.'  Q.  Did 
the  deceased  say  anything  to  Edwards  about  writing  his  name?  A.  He  said 
exactly  the  same:  'Write  your  name.'  Q.  I  understand  that  you  left  Edwards  in 
the  room?     A.  Yes.  it  was  so."     On  further  examination,  upon  being  shown  the  Will, 
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and  asked,  whether  the  attesting  clause  was  not  there  when  lie  affixed  his  signature 
to  it?  he  said,  "Yes.  I  am  quite  certain  as  that  1  am  standing  here  there  was  onlv 
that  name  (Edwards)  there." 

The  Judge  of  the  Arches  Court  (The  Right  Hun.  Sir  John  Dodson)  by  an  inter- 
locutory decree  pronounced  for  the  Will.  The  material  part  of  bis  judgmenl  was 
as  follows:— "  What  is  the  conclusion  at  which  the  Court  must  arrive?  li  is.  that 
the  witness,  Rees,  must  lie  mistaken  ;  and  that  his  memory  has  failed  him  in  this 
instance.  The  Will  bears  date  the  8th  of  July,  1850,  and,  therefore,  it  i-  seven  year. 
[163]  since  it  was  executed.  There  seems  to  have  been  no  imposition  upon  the  Tes- 
tator in  any  respect;  and  it  is  not  suggested  that  there  was;  but  the  Court  is  told 
that  the  Testator  might  have  written  in  the  attestation  clause  afterwards;  and  then 
it  is  inferred  from  that,  thai  he  might  also  have  written  the  Will  afterwards:  i 
in  point  of  fact,  these  persons  signed  their  names  to  ,.  blank  paper  ;  that  is,  blank 
in  all  respects,  except  the  name  of  the  Testator.  But  the  character  of  Edwards 
renders  that  improbable.  The  Testator,  too,  being  a  Solicitor,  musl  have  known 
that  it  was  necessary  for  a  Will  to  be  written  before  execution  ;  and  I  can  hardly 
conjecturally  come  to  the  conclusion,  that  a  person  in  his  situation,  who  had  nothing 
to  conceal  from  anybody  aboul  his  Will,  would  have  executed  a  blank  sheet  of  paper. 
1  must  come  to  the  conclusion  that  the  deceased  did  sign  this  Will  ;  that  then  he  sent 
for  two  witnesses  to  attest  it,  and  that  he  acknowledged  his  signature  in  their  pre- 
sence. One  of  these  witnesses  was  a  most  respectable  man,  and  it  is  admitted  in  the 
answers,  that  he  would  not  have  signed  his  name,  unless  everything  was  properly 
done.  The  most  proper  conclusion,  therefore,  for  the  Court  to  come  to,  is,  that  the 
surviving  witness  must  have  forgotten  the  circumstance,  that  there  was  any  writing 
on  the  Will  at  all.  I  think,  that  between  these  two  matters  of  conjecture,  there  is 
no  manner  of  doubt  in  the  mind  of  the  Court,  that  the  Will  was  written  by  the  Tes- 
tator, previous  to  its  execution,  and  that  then  he  signed  it.  affixed  to  it  his  seal,  and 
had  it  attested  by  two  witnesses.  I  think,  therefore,  that  I  must  hold,  that  all  th  ■ 
requisites  of  the  Statute  of  Wills,  1  Vict.,  c.  26,  have  been  complied  with  in  this  case  ; 
that  the  Testator  [164]  did  sign  his  name  to  the  Will,  and  did  acknowledge  his 
signature  in  the  presence  of  two  witnesses,  who  duly  attested  it  in  his  presence,  and 
in  the  presence  of  each  other.     I,  therefore,  pronounce  for  the  Will." 

Against  this  decree  the  Appellant  brought  the  present  appeal. 

Dr.  Addams,  for  the  Appellant;  and  Dr.  Phillimore,  for  the  Respondent. — The 
ease  of  the  Appellant  was,  that  Rees's  evidence  was  conclusive  that  the  Will  had  not 
been  duly  executed  ;  as  from  his  testimony  there  was  not  at  the  time  he  attested  the 
Will,  an  attestation  clause  or  any  writing  whatever,  except  the  deceased's  signature. 
and  that  in  such  circumstances  no  acknowledgment  by  the  deceased  could  make  the 
Will  valid,  llott  v.  Genge  (•>  Curt.  160 ;  S.C.  4  Moore's  P.C.  Cases.  265).  Moreover, 
it  was  insisted,  that  the  Will  was  inofficious  as  it  entirely  excluded  the  deceased's 
wife  and  daughter,  and  ought  not  in  consequence  to  be  looked  al  with  favour  by  the 
Court. 

For  the  Respondent  it  was  contended:  First,  that  from  the  appearance  of  the 
Will,  it  was  apparent  that  it  was  entirely  written  before  either  of  the  attesting 
witnesses  signed  ;  that,  therefore,  Rees*s  testimony  was  not  to  be  relied  upon,  as  his 
memory  might  have  failed  him  from  the  length  of  time  since  the  (bite  of  the  Will. 
Secondly,  that  it  must  be  presumed  that  the  deceased,  a  Solicitor,  aware  of  the 
necessity  of  a  strict  adherence  to  the  requisites  of  the  Statute  of  [165]  Wills,  duly 
acknowledged  his  signature  in  the  presence  of  the  attesting  witnesses.  Faitlds  v. 
Jackson  (6  Notes  of  Cases.  Supp.  1). 

The  Righl  Hon.  Dr.  Lushington. — The  question  in  this  cause  relates  to  the 
validity  of  the  Will  of  John  Lloyd,  late  of  Maentwrog.  in  the  County  of  Merioneth, 
the  deceased   in  the  cause.      This  Will  is  entirely  in  the  handwriting  of  the  Testator. 

without  any  break,  or  any  crowding.  It  is  sealed,  and  the  attestation  clause  comes 
in  exactly  where  the  witnesses  have  signed  their  name-.  On  the  face  of  it.  therefore 
as  everything  is  regular,  and  according  to  the  formalities  required  by  the  Statute  of 
Wills.  1  Vict.,  e.  26,  it  would  be  entitle. 1  io  probate  :  because  it  appears,  prima  t«rir. 
to  have  been  duly  executed  according  to  the  provisions  of  the  Statute.  According  to 
the  maxim,  "  Omnia  prassumuntw  soletuniter  esse  acta,"  it  must  be  presumed  that  the 
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Will  was  properly  executed,  and  that  presumption  is  strengthened  by  the  fact,  that 
the  Testator  was  a  Solicitor  in  considerable  practice,  and  must  have  known  that  it 
was  necessary  that  a  Will  must  be  written  before  it  was  attested.  Now,  in  this  case, 
it  happens,  that  Edwards,  one  of  the  attesting  witnesses,  is  dead.  He  was  a  surgeon, 
rilling  a  respectable  situation  in  the  place  where  the  Testator  resided.  The  other 
attesting  witness  is  alone  available,  and  he  is  the  sole  witness  in  the  cause.  It  is 
not  necessary  to  take  into  account  the  amount  of  the  Testator's  property,  or  the 
state  of  the  Testator's  mind.  These  questions  are  not  raised  by  the  pleading**,  and 
even  if  the  Will  is,  as  argued  before  us,  inofficious,  the  fact  of  the  separation  [166]  of 
the  Testator  from  his  wife  and  daughter  for  no  less  than  thirty  years  before  his 
death  may  account  for  that. 

Two  questions  are  now  raised  :  First,  that  from  the  evidence  of  Rees,  the  sur- 
viving attesting  witness,  it  might  be  that  the  whole  Will  was  written  after  execution 
by  the  attesting  witnesses.  Secondly,  whether  there  was  a  due  acknowledgment  by 
the  Testator  of  the  Will. 

These  questions  depend  exclusively  upon  the  evidence  of  Rees,  the  surviving 
attesting  witness.  He  is  now  a  small  shopkeeper,  and  at  the  time  of  his  signing  the 
Will  was  a  relieving  officer  to  a  Union  in  the  neighbourhood  where  the  deceased 
lived.  He  deposes,  that  when  he  signed  the  Will,  there  was  no  attestation  clause 
above  the  place  where  he  signed  his  name  :  indeed,  he  goes  on  to  say,  that  there  was 
no  writing  at  all  upon  the  paper  he  signed,  except  Edwards',  who  signed  first,  and  the 
Testator's  signature  thereto. — [The  learned  Judge  here  read  the  evidence  of  Rees, 
and  proceeded.] — Everything  then  depends  upon  his  testimony.  That  he  may  not 
have  seen  the  contents  of  the  paper  is  not  unreasonable,  as  it  very  frequently 
happens,  according  to  my  experience,  that  Testators  prevent  witnesses  seeing  the 
contents  of  the  Will.  But  to  presume  that  nothing  had  been  written  except  Edwards' 
signature,  and  the  Testator's,  when  Rees  signed  his  name,  or  that  it  was  an  attestation 
in  blank,  is  a  most  extravagant  supposition,  and  is  contrary  to  the  appearance  of 
the  Will  itself.  Then  as  to  the  acknowledgment  by  the  deceased.  The  witness  Rees. 
admits  that  the  Will  in  dispute  had  the  name  of  the  deceased  written  upon  it,  and 
that  the  Testator  asked  him  to  [167]  sign  his  name  under  Edwards'  signature.  Can 
anything  be  more  probable  than  that  the  Testator,  a  professional  man,  acknow- 
ledged his  signature  in  their  presence?  for  there  is  no  doubt  they  were  both  present 
at  the  same  time;  that  fact  cannot,  upon  Rees'  solitary  testimony,  deposing  as  he 
does,  be  questioned  ;  and  if  so,  that  was  a  sufficient  acknowledgment  within  the 
Statute,  1st  Vict.,  c.  26.  Upon  the  whole,  therefore,  we  entirely  agree  with  the 
learned  Dean  of  the  Arches  Court,  and  have  no  hesitation  in  affirming  the  judgment 
of  the  Court  below;  but  under  the  circumstances  we  think  no  order  ought  to  be 
made  as  to  the  costs  of  the  appeal. 

[Mews'  Dig.  tit.  WILL;  IV.  Execution;  a.  Signature  of  Testator;  2.  Under  the  Wills 
Act.  See  In  the  Goods  of  Huckvale,  1867.  L.R.  1  P.  and  D.  378  ;  Wright  v. 
Sanderson,  1884,  9  P.D.  153.] 


[168]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

LEONIDAS  DEMETRIUS  BALTAZZI,— Appellant;  ALFRED  PHILLIPP  RYDER, 
and  FRANCIS  HART  DYKE,  Her  Majesty's  Procurator-General,— Respon- 
dents* [June  28,  1858]. 

The  "  Panaghia  Rhomba." 

The  general,  but  not  universal,  rule  is,  that  where  a  ship  is  condemned  for  breach 
of  blockade,  the  cargo  follows  the  same  fate  [12  Moo.  P.C.  184]. 

*  Present  :  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward  Ryan, 
the  Right  Hon.  Sir  Cresswell  Cresswell,  and  the  Right  Hon.  Sir  John  Taylor  Coleridge. 
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The  presumption  is  against  a  vessel  captured  in  entering  a  blockaded  port,  and 
an  imperative  and  overwhelming  necessity  for  so  doing  must  be  established 
by  the  owner  to  exempt  from  condemnation. 

It  it  not  competent  to  owners  of  a  cargo  on  board  a  vessel  condemned  for  breach 
of  blockade,  to  save  the  cargo  from  condemnation  by  showing  their  innocence 
in  the  transaction,  as  the  owners  of  the  cargo  are  concluded  by  the  illegal 
act  of  the  Master,  although  (1)  it  was  done  without  the  privity  of  the  owners 
of  the  cargo,  and  (2)  even  if  it  was  done  contrary  to  their  wishes  [12  Moo. 
P.C.  186]. 
When  a  blockade  is  known,  or  might  have  been  known,  to  the  owners  of  the  cargo, 
at  the  time  when  the  shipmenl  was  made,  and  they  might,  therefore,  by 
possibility,  be  privy  to  an  intention  of  violating  the  blockade,  such  privity 
will  l^e  assumed  as  an  irresistible  inference  of  law,  and  it  is  not  competent  to 
rebut  it  by  evidence,  as  in  cases  of  blockade,  for  the  purpose  of  affecting  the 
cargo  with  the  rights  of  the  belligerent:  the  Master  is  to  be  treated  as  the 
agent  for  the  cargo,  as  well  as  for  the  ship. 

In  this  case,  The  Panaghia  Rhomba  was  captured  on  the  27th  of  November,  1855, 
by  Her  Majesty's  Ship  Dauntless,  Alfred  Phillipp  Ryder,  Esq.,  Commander,  within 
two  miles  of  Odessa,  which  was  then  blockaded  and  had  been  so  since  the  1st  of 
February.  1855.  She  was  sailing  under  Greek  colours,  and  had  on  board  Wallachian 
and  Servian  colours.  [169]  According  to  the  Master's  statement,  she  had  sailed  from 
Galatz,  on  the  22nd  of  September,  1855,  with  a  cargo  of  wheat  bound  to  Syra  or  the 
Pyrseus  of  Athens,  with  orders  to  call  at  Constantinople,  and  at  the  time  of  her 
capture  she  was  steering  to  Odessa  as  a  port  of  refuge  for  the  preservation  of  the 
ship  and  cargo,  and  the  lives  of  those  on  board.  The  ship  was  sent  to  Constantinople, 
where  her  cargo  was  sold. 

The  case  was  twice  argued  before  the  Court  below  :  first,  on  the  ship's  papers  and 
depositions,  when  the  Court  decreed  further  proof,  and  subsequently  on  further 
proof. 

Upon  the  first  occasion,  a  claim  was  made  for  restitution  of  the  ship  by  Cosmas 
Tandarius,  described  as  of  Tully  Acarnania,  in  Greece,  but  then  residing  at  Well- 
close  Square,  in  the  County  of  Middlesex,  on  behalf  of  Constantine  Fachary,  of  Syra, 
then  residing  at  Galatz,  as  sole  owner.  A  separate  claim  for  the  cargo  was  also  made 
by  the  Appellant  on  behalf  of  Gregoria  John  Cuppa,  an  Ionian  subject,  resident  at 
Constantinople,  for  one  moiety,  and  on  behalf  of  himself,  and  his  two  other  partners 
of  the  same  name.  Merchants  in  London,  for  the  other  moiety.  The  evidence  of  a 
witness  who  was  examined  at  Malta,  was  produced  before  the  Court  :  the  Master  and 
the  rest  of  the  crew  of  the  captured  vessel  having,  it  appeared,  been  left  on  account 
of  sickness  at  Constantinople.  From  the  evidence  of  this  witness  it  appeared,  that 
the  real  owner  of  the  ship  was  not  Constantine  Fachary,  the  then  Claimant,  but 
Tandarius  himself.  It  appeared  also  from  the  papers  on  board,  that  a  fictitious  sale 
had  been  entered  into  between  Fachary  and  Tandarius  at  Galatz.  It  appeared  also 
that  the  Master  of  the  ship  had  entered  into  an  engagement  not  to  deliver  the  cargo 
[170]  to  a  Power  at  war  with  Russia.  The  cargo  papers  were  all  in  blank.  There 
was  no  log,  but  one  mutilated  sheet  of  paper  was  produced,  apparently  torn  from  a 
log-book.  At  the  hearing  it  was  admitted  that  Tandarius  was  the  trite  owner.  Upon 
this  state  of  facts  the  Captors  prayed  for  condemnation  of  the  ship  and  cargo.  The 
Claimants  prayed  that  the  claim  of  Cosmas  Tandarius  for  the  ship  and  freight,  and 
for  costs  and  damages,  and  of  the  Appellant  for  the  cargo  laden  on  board,  with  costs 
and  damages,  might  be  admitted. 

The  Judge  (the  Right  Hon.  Dr.  Lushington),  after  argument,  granted  further 
proof  to  both  parties;  to  Cosmas  Tandarius  (the  Claimant  for  the  ship),  to  show 
that  the  attempt  to  enter  Odessa  was  the  result  of  imperative  and  overruling  com- 
pulsion. This  he  considered  as  great  concession,  but  held  he  was  justified  by 
reason  of  a  latitude  having  always  been  extended  to  merchants  in  that  part  of  the 
world,  who  were  not  presumed  to  be  as  cognizant  of  the  law  of  nations  as  merchants 
of  other  States,  who  were  known  to  be  familiar  witli  the  practice  of  the  law.  It  was 
also  allowed  to  the  Appellant,  the  Claimant  for  the  cargo,  to  give  further  proof  as  to 
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the  property,  and  also  to  the  Captors  to  produce  further  proof  that  the  state  of  thb 
vessel  was  not  such,  from  a  leak  or  otherwise,  as  to  render  the  entrance  of  a  blockaded 
port  a  matter  of  imperative  necessity. 

The  cause  came  on  for  hearing  a  second  time,  upon  such  further  proof,  on  the 
30th  of  July,  1857.  The  further  proof,  on  the  part  of  the  Claimants,  consisted  of, 
first,  an  amended  claim  of  Tandarius,  with  two  affidavits  on  behalf  of  the  ship  ;  second 
of  an  affidavit  from  the  Appellant  on  behalf  of  the  cargo.  [171]  The  affidavit  of 
Tandarius  stated  that  he  encountered  adverse  winds,  that  the  vessel  had  grounded 
upon  the  Sulina  bar,  and  that  the  water  which  she  had  made  from  the  beginning  had 
increased  upon  her,  and  that  it  was  necessary  for  saving  the  lives  of  those  on  board 
either  to  run  her  on  shore  or  let  her  drive  before  the  wind  to  Odessa.  On  behalf  of 
the  Captor,  a  joint  affidavit  of  Paul,  a  midshipman,  and  of  two  seamen  of  Her 
Majesty's  ship  Dauntless,  and  a  translation  from  the  Greek  papers  of  the  engage- 
ment of  the  Captain  of  The  Panaghia  Rhomba,  were  brought  in.  The  affidavit  of 
Paul  and  others  stated  that  the  leak  was  above  water-line,  and  that  the  vessel  had  only 
about  fourteen  inches  of  water  in  the  hold,  and  made  about  two  inches  per  hour. 
They  deposed  that  there  was  no  necessity  of  her  going  into  any  port  whatever ;  that, 
supposing  the  leak  had  been  sprung  in  crossing  the  Sulina  bar,  she  might  have  been 
safely  conducted  to  Constantinople,  or  some  other  Turkish  port. 

After  a  full  argument,  the  Judge  (the  Right  Hon.  Dr.  Lushington),  on  the  30th  of 
June,  1857,  condemned  the  ship  and  cargo  as  lawful  prize.  The  material  part  of 
his  judgment,  so  far  as  related  to  the  cargo,  was  as  follows: — "  The  question  for  the 
Court  then  to  determine  is,  whether  the  excuse  set  up  by  the  Claimants  for  entering 
a  blockaded  port  is  proved  by  clear  and  decisive  evidence.  The  onus  proband i  is 
upon  the  Claimants,  and  they  are  bound  to  make  out  the  affirmative  to  the  satisfaction 
of  the  Court  ;  for  if  there  be  any  principle  of  maritime  law  more  important  or  more 
firrnly  established  than  another,  it  is  that  the  presumption  is  against  a  vessel 
captured  in  entering  a  blockaded  port,  and  that  an  imperative  and  overruling 
necessity  for  so  doing  must  be  established.  I  [172]  will  not  cite  cases  to  prove  a 
position  so  universally  acknowledged.  It  has  been  urged  that  it  is  improbable  that 
the  Master  would  voluntarily  go  to  Odessa,  having  a  cargo  of  wheat  on  board,  that 
port  being  a  well-known  port  of  exportation  of  cargoes  of  that  description.  I  am  of 
opinion  that  that  argument  is  not  without  weight  so  far  as  relates  to  the  motives  by 
which  the  Master  might  be  governed,  but  it  has  little  bearing  upon  the  true  question 
in  this  case.  The  question  is  not  what  was  the  opinion  of  the  Master  as  to  there 
being  a  necessity  for  going  into  a  blockaded  port,  nor  whether  his  conduct  was 
bona  fide  or  not;  it  is  impossible  for  the  Court  to  try  a  question  of  that  description  ; 
the  Court  cannot  try  motives  and  convictions  depending  on  the  peculiar  character  and 
temperament  of  the  Master.  The  true  and  only  question  for  consideration  is, 
whether  the  necessity  is  proved  by  the  evidence  to  have  existed;  and  the  necessity 
being  proved,  it  excuses  an  attempt  to  enter  a  blockaded  port ;  the  apprehension  of 
necessity  not  proved,  works  no  such  effect.  I  am  of  opinion,  that  the  evidence 
produced  in  this  cause  does  not  prove  such  necessity;  that  it  is  not  shown  that 
either  the  leak  or  the  state  of  the  wind  compelled  the  Master,  for  the  safety  of  the 
ship  and  the  lives  on  board,  to  go  to  Odessa ;  and  that  it  is  not  proved  that  he  could 
not  have  gone  to  another  port  not  blockaded.  I,  therefore,  condemn  the  ship.  I 
believe  such  decision  to  be  in  strict  conformity  with  the  course  of  practice  pursued 
and  sanctioned  by  Lord  Stowell  and  those,  who  then  sat  in  the  Privy  Council.  It 
is  vain,  indeed  I  may  say  it  is  worse  than  useless,  to  assert  in  law  the  maintenance 
of  the  right  of  Great  Britain  to  blockade  in  time  of  war,  and  yet,  when  cases  arise 
[173]  which  call  for  the  enforcement  of  that  right,  so  to  diminish  the  stringency 
of  the  rule  to  be  applied  as  to  render  the  right  itself,  as  to  operation  and  effect, 
wholly  nugatory.  The  last  question  for  consideration  is,  whether  the  conduct  of  the 
ship,  to  use  Lord  Stowell's  words,  will  affect  the  cargo?  The  general,  but  not  the 
universal,  rule  is,  that  when  the  ship  is  condemned  for  breach  of  blockade,  the  cargo 
must  follow  the  same  fate.  I  say  not  the  universal  rule,  for  in  some  cases,  which  I 
must  presently  advert  to,  the  cargo  has  been  restored,  though  the  ship  has  been  con- 
demned. I  now  purport  to  examine  the  cases,  and  to  extract  if  I  can  the  principles 
acted  upon  by  Lord  Stowell,  for  those  principles  which  have  formerly  been  acted 
upon  will  be  my  guide.     The  first  case  is  that  of  The  Mercwrius,  reported  in    1st 
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Robinson,  and  the  important  passages  are  to  be  found  at  page  84.     '  On  the  third 
point  '  (Lord  Stoweli  says)  '  to  maintain  that  the  conduct  of  the  ship  will  affect  the 
cargo,  it  will  be  necessary  either  to  prove  that  the  owners  were,  or  might  have  been, 
cognizant  of  the  blockade,  before  they  sent  their  cargoes;  or  to  show  that  the  act 
the  Master  of  the  ship  personally  binds  them.     In  America,  there  could  not   have 
been  any  knowledge  of  the  blockade.      The  cargo  is  innocent   in  its  nature,  and 
out  innocently:  the  Master  certainly  is  the  agent  of  the  owner  of  the  vessel,  and  can 
bind  him  by  his  contract  or  his  misconduct;  but  he  is  not  the  agent  of  the  owners 
of  the  cargo,  unless  expressly  so  constituted  by  them.     In  cases  of  insurance,  and  in 
revenue  cases,  where,  it  is  said,  the  act  of  the  Master  will  affecl   the  cargo,  it  is  to 
be  observed,  that  the  ground  on  which  they  stand  is  wholly  different.     In  the  former, 
it  is  in  virtue  of  an  express  contract   [174]  which  governs  the  whole  case:  and  in 
revenue  cases  it  proceeds  from  positive  laws,  and  the  necessary  strictness  of  all  fiscal 
regulations."     Then   he  goes  on  to  observe  upon  the  argument   of   an    attempt   at 
fraud,  by  throwing  the  blame  on  the  carrier-master,  and  proceeds: — 'If  such  an 
artifice  could  be  proved  it  would  establish  that  mens  rea  in  the  neutral  merchant, 
which    would    expose    his    property    to    confiscation.'     Lord    Stoweli,    in    that    case, 
restored  this  cargo  ex  necessitate,  on  the  ground  that  the  Claimants  of  the  cargo 
could  not  have  known  of  the  blockade.     That  is  a  case  of  restitution  of  the  cargo. 
It  is  to  be  observed,  that,  in  that  case,  the  innocence  of  the  owner  was  beyond  all 
question,  and  he  was  held  not  bound  by  the  act  of  the  Master;  that  his  innocence 
being  patent  on  the  face  of  the  proceedings,  did  not    require  any  evidence  what- 
ever to  establish  it.      Now,  the  present  case  clearly  cannot  be  governed  by  the  i 
I   have  cited,  because  that  was  a  case  of  invincible  ignorance,   which  this  case  is 
not,  for  the  blockade  of  Odessa  dates  from  February.   1855,  and  consequently  was 
known,  or  might  have  been  known,  to  the  Claimants.      The  true  question  I  have  to 
consider  is  this  :  whether, — the  Court  having  determined  that  the  Master  has  been 
guilty  of  a  breach  of  blockade,  and  the  ship,  therefore,  subject  to  condemnation, — 
the  Claimants  of  the  cargo  are  at  liberty  to  prove  that  they  were  innocent  of  any 
intention  to  violate  the  blockade.     That  is  the  true  quest  ion   in  this  case.     It  is  a 
question  of  very  great  importance:  for,  on  the  one  hand,  to  condemn  the  property 
of  an  innocent  Claimant  through  the  misconduct  of  the  Master,  not   his  appointed 
t.    is   undoubtedly   a   measure  of  severity:   and   on   the  other   hand,  to   receive 
proof  of  the  entire  innocence  of  the  Claimant  may  [175]  introduce  a  laxity  into  the 
law  of  blockade,  which  might  defeat  that  most  important   righl   of  Great    Britain 
during  war.      I  will  assume  that  the  Claimant  in  this  ease,  and  I  think  I  may  fairly 
assume  ii  looking  at  all  the  circumstances,  was  innocent  of  all  intention  to  break  the 
blockade.     I  do  not  think  it  necessary  to  go  into  the  facts,  because  1  assume,  looking 
at   all  the   correspondence,  that   there   is   not   the  slightesl    ground  for  supposing 
that  Baltazzi.  the  owner  of  the  cargo,  intended  to  commit   any  breach  of  blockade 
whatever.      I   give   him  the  benefit   of   that    presumption  :    and,   I   might   say.    if   it 
were  necessary,  that  it  is  the  conclusion  I  draw  from  all  the  evidence  in  the  ca 
Then  comes  the  question  of  law:  and  am  I  at  liberty,  except  in  the  case  of  invincible 
ignorance,  to  enter  upon  that   inquiry?     The  firsl  case  I  wish  to  notice  is  that  of 
The  Alexander  (i  Rob.  93).     In  that  case  the  ship  had  been  condemned  for  breach 
of  blockade.      It  was  argued,  on  the  part  of  the  Claimants  of  the  cargo,  that   they 
were  not  bound  by  the  act  of  the  Master  deviating  into  a  blockaded  port,  and  it 
was  prayed  that  they  might  be  permitted   to  give  further  proof  to  establish  the 
innocence    of    the   owners.      This    is    a    very    important    judgment,/  though    not    so 
important  as  some  to  which  I  am  aboul  hereafter  to  refer.      '  I  think  this  case  is  in 
effect  decided  by  the  decree  which  has  pronounced  the  ship  subject   to  condemnation 
for  fraudulently  attempting  to  go  into  a  blockaded  port.'     Now.  1  pause  here  for 
a   moment.     Lord   Stoweli  on  that   occasion  had  come  to  the  conclusion   that   the 
Master   had   fraudulently   gone   into   a    blockaded   port    under   pretence   of   being   in 
want  of  provisions.     Now,  I  hold  that  I  cannot  look  into  the  question  of  whether 
the  Master  went  [176]  into  the  blockaded  port  fraudulently  or  not  fraudulently; 
what     I     have     to     look     to     is     to     see     whether     he     went     there     with     the 
pressure     of     necessity,     or     without     the     pressure     of     necessity;     for,     as     I 
have    said    in    a    previous    part    of    this    judgment,     it     is    utterly     impossible 
for     me     to     dive     into     the     motives     and     reasons     in     a     man's     mind.        Lord 
Stoweli  proceeds  to  say,  ;  For  when  the  Court  decided  that,  it  did.  in  effect,  decide. 
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that  the  vessel  was  so  going  to  dispose  of  this  cargo,  the  inference  in  all  cases  being, 
that  a  ship  going  into  a  blockaded  port  is  going  with  an  intention  of  disposing  of 
the  cargo.     The  Court  has  already  decided,  that  the  ship  was  going  in,  and  that 
the  excuse  assigned  was  a  frivolous  pretence.     The  Master  makes  no  distinction.' 
Then  he  goes  on  to  other  matters  and  says,  '  It  is  true,  that  the  owners  of  the  cargo 
are  not,  in  general  cases,  held  to  be  affected  by  the  Act  of  the  Master,  unless  he  is 
specially    appointed    their    agent.      But,    it    would    be    impossible    to    maintain 
a  blockade  in  cases  of  this  nature,  which  is  directed  more  against  the  cargo,  than 
against   ships,    if   the   Court   did   not    draw   the    inference  that   a   ship    going    in 
fraudulently,  is  going  in  the  service  of  the  cargo,  with  the  knowledge  and  by  the 
direction  of  the  owner.     If  any  inconvenience  arises  to  the  Claimants  of  the  cargo, 
from  this  necessary  conclusion,  the  owners  of   the  vessel  or  the  Master,  are  the 
persons  to  whom  they  must  look  for  indemnification.'     Now,  the  next  case  is  that  of 
The  Adonis  (5  Rob.   256).     The  part  I  have  to  allude  to,  commences  at  page  259. 
The  ship  had  been  condemned  before,  and  it  was  contended,  in  the  same  way  as  it 
was  in  the  previous  cases,  that  the  condemnation  of  the  ship  would  not  inure  to 
the  condemnation  of  the  cargo,  and  that  the  Master  was  not  the  agent  of  [177]  the 
owner.     '  This  is  a  case,'   said  Lord  Stowell,  '  in  which  I  have  taken  some  short 
time  to  deliberate,  being  unwilling  to  press,  with  any  unnecessary  degree  of  severity, 
the  effect  of  presumption  against  this  class  of  cases,  more  especially,  because  it  is 
one  in  which  the  principle  of  law,  though  unquestionably  built  upon  the  just  rights 
of  war,  must  be  allowed  to  operate  with  some  hardship  upon  neutral  commerce; 
and  because  it  is  a  class  of  cases  on  which  the  Court  has  little  authority  to  resort 
to,  but  has  to  collect  the  law  of  nations  from  such  sources  as  reason,  supported  in 
some  slight  degree  by  the  practice  of  nations,  may  appear  to  point  out.     In  the 
present  case,  it  is  now  to  be  assumed,  that  the  ship  was  taken  in  a  course  to  Havre. 
I  collect  that  from  the  strange  and  incredible  account  of  the  Master,  which,  I  have 
already  said,  in  my  opinion,  cannot  be  true.     It  is  to  be  inferred  also,  I  think, 
that  the  Master  was  induced  to  make  this  deviation  from  some  sinister  intention, 
and  I  may  be  warranted  to  presume  that  all  this  would  not  have  been  resorted 
to,  but  in  the  service  of  the  cargo.'     Now,  it  must  be  observed  that  in  this  judg- 
ment, Lord  Stowell  builds  up  presumption  upon  presumption  ;  and  he  says,  these 
are  presumptions  which  must  necessarily  arise,  and  by  which  he  must  be  governed. 
He  then  goes  on: — 'It  has  happened  in  other  blockade  cases,  that  excuses  have 
been  set  up  from  want  of  water  and  provisions,  or  from  other  occasions;  but  when 
the  Court  pronounces  these  excuses  to  be  not  real,  a  presumption  necessarily  arises 
that  it  was  for  the  delivery  of  the  cargo  that  such  a  fraud  had  been  attempted, 
since  there  is  scarcely  any  other  adequate  motive  which  can  be  supposed  to  induce 
a  Master  to  hazard  the  interests  of  his  vessel.'      Then  he  goes  on  to  say,  [178] 
'  There  is  a  presumption  also  in  such  cases,  that  this  is  done  with  the  knowledge, 
and  at  the  instigation,  of  the  owner  of  the  cargo;  because,  although  it  is  not  an 
impossible  thing  that  Masters  may  be  guilty  of  barratry,  it  is  not  a  natural  conduct, 
nor  what  is  gratuitously  to  be  supposed.     These  are,  I  think,  just  inferences1;  and 
the  only  question  can  be  as  to  the  effect  of  the  presumption  arising  from  them, 
whether  it  shall  exclude  all  contrary  averment,  or  whether  it  shall  operate  only  as 
matter  of  evidence,  in  concurrence  with  other  proof,  as  to  the  guilt  of  the  intention. 
It   must  undoubtedly  bind  the  owner ;   but   the  question    is,   whether   it   shall   do 
so  presumptively,  or  conclusively,  and  whether  the  party  shall  be  let  in  to  prove 
a  contrary  intention.     I  am  of  opinion,  that  he  cannot,'     Then  Lord  Stowell  states 
his  reasons.     He  says,  '  I  will  not  say  that  the  fact  may  not  exist,  that  a  Master 
should  commit  a  barratry  in  a  case  of  this  kind ;  but  I  think  myself  justified  in  hold- 
ing that  the  owner  cannot  be  admitted  to  go  into  proof  on  this  point,  on  account 
of  the   fraudulent   abuse  to  which   such   a  liberty  must  inevitably  lead,   since   it 
would  be  perfectly  easy  at  any  time  to  set  up  the  pretence,  and  equally  impossible 
on  the  other  side  to  detect  it.     For  what  would  be  the  ordinary  test? — Letters  sent 
to  correspondents  elsewhere,  and  insurances — measures  wholly  in  the  power  of  the 
parties,  and  -capable  of  being  made,  at  their  pleasure,  a  complete  recipe  for  a  safe 
traffic  with   a  blockaded   place.     When  this   consequence   is  duly  weighed  on   one 
side,  and  when  it  is  considered  on  the  other,  what  few  inducements  a  Master  can 
have  to  go  to  any  other  port.'     Then  he  says  it  is  impossible  to  say  the  owner  of 
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the  cargo  cannot  be  bound,  and  he  enters  further  into  the  [179]  question;  but  all 
his  argument  tends  exactly  to  the  same  point.  There  is  one  more  case  which  I 
must  refer  to,  and  then  I  shall  have  finished  the  examination  of  these  cases;  that  is, 
the  case  of  The  James  Cook,  which  is  reported  in  1  Edwards'  Reports.  At  page 
263,  Lord  Stowell  says, — 'With  respect  to  the  cargo,  1  do  not  see  how  it  is  to  be 
exempt  from  the  fate  of  the  ship  ;  the  Master,  who  is  also  the  owner  of  the  ship,  can 
hardly  be  supposed  to  have  risked  his  vessel  without  the  privity  of  the  owner  of 
the  cargo,  and  in  its  service;  but  the  fact  is  not  very  material,  as  the  owners  of 
cargoes  must  at  all  events  answer  to  the  country  imposing  the  blockade  for  the 
acts  of  the  persons  employed  by  them,  where,  as  in  this  case,  the  blockade  is  known 
at  the  port  of  shipment;  otherwise,  by  sacrificing  the  ship,  there  would  be  a  ready 
escape  for  the  cargo  for  the  benefit  of  which  the  fraud  was  intended."  Now,  I  can 
say  with  truth  that  I  have  exercised  all  my  ingenuity  to  avoid,  if  possible,  applying 
the  principles  laid  down  in  the  cast's  which  I  have  cited,  to  that  now  under  con- 
sideration ;  and  I  have  done  so  because,  looking  at  the  whole  case,  I  have  no 
reason  to  believe  that  the  Claimants  of  the  cargo  had  any  intention  of  breaking 
the  blockade.  It  is  my  duty,  however,  to  declare  that,  according  to  past  decisions, 
that  consideration  is  not  open  to  me,  that  I  am  forbidden  to  make  an  exception 
which,  if  once  admitted,  would  in  all  cases  of  blockade  call  on  the  Court  to  consider 
the  guilt  or  innocence  of  the  owners  of  the  cargo,  a  proposition  which  Lord  Stowell 
declared  to  be  fraught  with  danger;  indeed,  I  believe  it  to  lie  utterly  impossible  to 
enforce  the  belligerent  rights  of  this  country  except  upon  general  principles,  and 
that  all  attempts  to  go  [180]  upon  purely  equitable  principles,  particular  decisions 
and  particular  cases,  without  regard  to  the  great  principles,  can  only  have  the 
effect  of  destroying  the  right,  and  rendering  it  no  longer  worth  the  exertion  which 
Great  Britain  used  in  times  past  for  the  purpose  of  protecting  it.  I  have  now 
carefully  investigated  the  decisions  of  Lord  Stowell,  and  I  have  asked  myself  how 
Lord  Stowell  would  have  determined  this  case;  and  the  conclusion  I  have  arrived 
at  is  this,  that  the  cargo  must  follow  the  fate  of  the  ship.  If,  in  pronouncing  this 
judgment,  therefore,  I  have  erred,  I  have  either  misunderstood  the  judgments  of 
Lord  Stowell,  or  they  no  longer  have  the  force  of  law.  In  all  cases  which  it  has 
fallen  to  my  lot  to  decide  during  this  war,  those  judgments  have  been  my  guide, 
and  in  this,  probably  the  last  decision  I  may  have  to  pronounce  upon  a  question 
of  prize  law,  they  will  be  my  guide  also.  I  have  endeavoured  not  only  to  uphold 
and  maintain  the  principles  enunciated  by  that  great  Judge,  but  also,  what  is 
little  less  important,  to  carry  out  the  practical  application  of  them.  I  must 
condemn  the  cargo." 

From  this  sentence  the  present  appeal  was  prosecuted  on  behalf  of  the  Claimant 
of  the  cargo. 

Dr.  Addams,  and  Dr.  Twiss,  for  the  Appellant. — This  is  a  case  primar  impres- 
sionis.  There  is  no  decision  of  Lord  Stowell's  directly  in  point.  The  decision  the 
Court  below  has  arrived  at  was  founded  upon  the  supposed  authority  of  Lord 
Stowell  in  the  cases  of  The  Alexander  (i  Rob.  93),  The  Adonis  (5  Rob.  260),  and 
The  Janus  Cook  (1  Edwards,  261).  It  must  be  borne  in  mind  that  these  cases 
[181]  were  decided  without  further  proof.  The  principle  to  be  gathered  from  the 
judgment  of  the  Court  below  is,  first,  that  whenever  a  ship  is  captured  going  into  a 
hostile  port,  it  is  to  be  presumed  to  be  so  going  in  for  the  benefit  of  the  owners  of 
the  cargo;  and,  secondly,  therefore,  with  their  knowledge,  which  is  to  be  assumed 
a  guilty  knowdedge.  This  is  a  gratuitous  assumption,  as  Lord  Stowell  in  his 
judgments  never  laid  down  so  universal  a  proposition.  On  the  contrary,  in  The 
Neptumus  (3  Rob.  174),  he  held,  that  there  might  be  circumstances  to  exempt  the 
cargo,  although  the  ship  be  condemned.  So,  in  The  Mercuriw  (1  Rob.  80),  the 
same  learned  Judge  determined  that  a  violation  of  blockade  by  the  master  affected 
the  ship,  but  not  the  cargo,  unless  the  owner  of  the  cargo  was  cognizant  of  the 
intended  violation.  Proof  of  innocence  of  the  owners  of  the  cargo  was  received  by 
the  Court  in  The  Shepherdess  (5  Rob.  263).  This  case  (dearly  shows  that  the  rule 
of  Prize  Courts  is  to  allow  further  proof  to  except  the  owners  of  the  cargo  from  con- 
demnation, if  they  establish  their  innocence.  But.  the  most  rigorous  application 
of  the  principles  of  Prize  Law  by  which  the  cargo  is  to  be  affected  by  the  conduct 
of  the  ship  cannot  apply  to  the  facts  of  the  present  case.      We  admit  that   the  ship 
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was  captured  going  into  Odessa,  at  a  time  when  that  port  was  in  a  notoriously 
subsisting  state  of  blockade,  but  the  running  into  that  port  was  a  matter  of 
imperative  necessity,  arising  from  the  ship  having  sprung  a  leak.  Though  the 
ship  may  have  been  justly  condemned,  yet  as  the  owners  of  the  cargo  are  free  from 
blame,  the  Court  ought  to  have  decreed  restitution  of  the  cargo.  The  Master  cannot 
be  deemed  [182]  the  agent  of  the  owners  of  the  cargo. — [Sir  John  Coleridge:  Sup- 
pose the  Master  of  a  ship,  not  being  the  agent  of  the  owner  of  the  cargo,  goes  into 
a  hostile  port,  how  would  that  affect  the  cargo1?] — From  what  Lord  Stowell  says 
in  The  Atahmta  (6  Rob.  460),  if  there  was  no  direct  guilty  participation  of  the 
owners  of  the  cargo,  restitution  would  follow  as  of  course.  There  may  be  fraud  on 
the  face  of  proceedings  so  as  to  induce  the  Court  to  arrive  at  a  different  conclusion 
and  condemn  the  cargo.  So  in  the  case  of  egress  a  vessel  coming  out  of  a  blockaded 
port,  if  the  owner  of  the  cargo  give  satisfactory  proof  of  his  innocence  he  would 
be  entitled  to  restitution,  The  Frederick  Molke  (1  Rob.  86),  The  Juffrow  Maria 
Shraeder  (note  to  The  Potsdam,  4  Rob.  89). 

The  Queen's  Advocate  (Sir  John  Harding),  and  the  Admiralty  Advocate  (Dr.  Phil- 
limore),  for  the  Respondents. — No  case  or  reference  to  text  writers  on  Prize  Law 
has  been  cited  to  support  the  Appellants'  argument,  which  impugns  the  opinion  of 
Lord  Stowell,  referred  to  by  Dr.  Lushington  in  his  judgment  in  this  case.  Now,  we 
challenge  the  Appellants  to  produce  any  authority  by  which  the  cargo  in  such  a  case 
as  this  can  be  excepted  from  condemnation  with  the  ship.  The  rule  of  Prize  Courts 
is.  that  where  deviation  into  a  blockaded  port  takes  place,  it  is  to  be  presumed  to  be 
in  the  service  of  the  cargo,  and  that,  therefore,  the  owner  of  the  cargo  is  bound  by 
the  acts  of  the  Master  of  the  ship.  Story,  "  On  Prize  Courts,"  p.  7«2  (Pratt's  Edit.). 
The  presumption  of  law  is,  that  it  was  done  with  the  privity  [183]  of  the  owner  of  the 
cargo.  The  Alexander  (4  Rob.  93),  The  James  Cook  (1  Edwards,  260),  The  Adonis 
(5  Rob.  260),  The  Exchange  (1  Edwards,  43).  The  case  of  The  Mercurius  (1  Rob.  80), 
relied  upon  by  the  Appellants,  is  distinguishable.  There  the  innocence  of  the 
owner  pf  the  cargo  was  beyond  all  question  ;  the  owner  at  the  time  of  shipment  not 
being  cognizant  of  the  blockade.  All  the  facts  in  this  ease  prove  the  guilty  know- 
ledge of  the  owner  of  the  cargo.  Odessa  was  blockaded  on  the  1st  of  February, 
1855  :  The  Panaghia  Rhomba  shipped  her  cargo  of  wheat  in  September  of  that  year 
at  Galatz.  The  owners  of  the  cargo  must  have  known  six  months  before  shipment 
the  fact  of  the  port  of  Odessa  being  blockaded.  There  is  no  evidence  to  justify  the 
case  put  by  the  oAvners  of  the  cargo,  that  the  state  of  the  vessel  from  leakage  was 
such  as  to  render  the  entrance  of  a  blockaded  port  a  matter  of  imperative  necessity. 
The  vessel  in  fact,  after  seizure,  got  in  safely  to  the  port  of  Constantinople.  Again, 
Odessa  was  a  port  for  sale  of  wheat,  and  that  fact  renders  the  case  more  suspicious 
as  showing  the  original  destination  of  the  ship. 

Dr.  Twiss,  in  reply. 

The  consideration  of  their  Lordships'  judgment  was  reserved,  and  now  de- 
livered by 

The  Right  Hon.  T.  Pemberton  Leigh  (July  9,  1858). — This  case  involves  a  general 
principle  of  so  much  importance  that  their  Lordships  thought  it  desirable  to  take 
time  for  its  consideration,  although  they  had  [184]  a  strong  impression  at  the  hear- 
ing as  to  the  decision  at  which  they  must  arrive. 

The  Panaghia  Bhomba  took  in  a  cargo  of  wheat  at  Galatz,  in  the  month  of  Sep- 
tember, 1855,  to  be  conveyed  to  the  Piraeus  or  Syra,  on  the  joint  account  of  Signor 
Cuppa,  an  Ionian  Merchant,  resident  in  Constantinople,  and  of  Messrs.  Baltazzi, 
British  Merchants,  resident  in  London. 

In  the  month  of  November  following,  the  vessel  was  captured  by  Her  Majesty"s 
ship  Dauntless,  for  an  attempt  to  violate  the  blockade  of  the  port  of  Odessa,  which 
had  subsisted  from  the  month  of  February,  1855,  and  was  then  continuing. 

The  ship  has  been  condemned  by  the  Court  below  upon  evidence  which  quite 
satisfies  their  Lordships  of  the  propriety  of  the  sentence;  and  the  question  now 
raised  is,  whether  it  is  competent  to  the  Claimants  of  the  cargo  to  protect  their 
property  from  condemnation  by  showing  their  innocence  in  the  transaction  :  or 
whether,  under  the  circumstances  of  this  case,  the  owners  of  the  cargo  are  con- 
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eluded  by  the  illegal  act  of  the  Master,  though  it  may  have  been  dune  without  their 
privity,  and  even  contrary  to  their  wishes. 

It  has  been  held  by  the  Court  below,  that  the  owners  are  so  concluded,  and  that 
the  rule  upon  the  subject  is  established  by  authority  not  now  to  be  questioned. 

The  first  case  to  which  we  have  been  referred  is  The  Mercitriua  I  1  Rob.  80),  which 
came  before  Lord  Stowell  in  1798.  There  a  cargo  bad  been  pul  on  board  Tin  td.tr- 
cwrius  in  America,  at  a  time  when  it  could  not  have  been  known  in  that  country  that 
a  blockade  of  the  Texel  had  been  established.  The  Master,  after  warning,  attempted 
to  enter  the  [185]  Texel.  and  the  ship  was  condemned,  because  the  owner  was  bound 
by  the  act  of  the  Master;  but  the  cargo  was  restored,  because,  as  Lord  Mowed  ob 
serves,  the  shippers  at  the  time  of  shipment  could  not  have  known  of  tin  blockade, 
and  the  Master,  though  he  was  the  agent  of  the  owner  of  the  vessel,  and  could  bind 
him  by  his  contract  or  his  misconduct,  was  not  the  agent  of  the  owners  of  the  cargo, 
unless  expressly  so  constituted  by  them.  Lord  Stowell,  in  that  case,  addressed  him- 
self to  the  argument  of  the  Captors,  that  to  exempt  the  cargo  from  condemnation 
would  open  a  door  to  fraud,  if  neutrals  were  allowed  to  trade  with  blockaded  ports 
with  impunity,  by  throwing  the  blame  upon  the  carrier-master:  and,  in  answer  to 
that  objection,  he  observed,  that  "  if  such  an  artifice  could  be  proved,  it  would 
establish  that  mens  rea  in  the  neutral  merchant  which  would  expose  his  property  to 
confiscation,  and  it  would  be  at  the  same  time  sufficient  to  cause  the  Master  to  be 
considered  in  the  character  of  agent,  as  well  for  the  cargo,  as  for  the  ship." 

In  that  case  Lord  Stowell  seems  to  have  thought  that  the  owners  of  the  cargo 
were  not  bound  by  the  act  of  the  Master  without  their  authority,  and  the  judgmenl 
seems  rather  to  warrant  the  marginal  note  which  the  very  learned  reporter  has 
stated  as  the  effect  of  it,  namely.  "Violation  of  blockade  by  the  Master  affects  the 
ship,  but  not  the  cargo,  unless  the  property  of  the  same  owner,  or  unless  the  owner 
is  cognizant  of  the  intended  violation." 

Now,  it)  the  present  case.  Dr.  Lushington  has  stated  his  conviction  that  the 
owners  of  the  cargo  were  innocent  of  all  knowdedge  of  the  intended  violation  ;  and 
if,  therefore,  the  law  remained  as  it  is  to  be  collected  from  the  case  of  Tin  Mi  rcurius 
[1  Rob.  80],  their  Lordships  [186]  would  have  great  difficulty  in  assenting  to  the  de- 
cision now  under  review. 

But,  the  subsequent  cases  appear  to  have  carried  the  rule  much  further,  and  to 
have  established,  that  when  the  blockade  xvas  known,  or  mighl  have  been  known, 
to  the  owners  of  the  cargo  at  the  time  when  the  shipment  was  made,  and  they  might, 
therefore,  by  possibility  be  privy  to  an  intention  of  violating  the  blockade,  such 
privity  shall  be  assumed  as  an  irresistible  inference  of  laxv.  and  it  shall  not  be  com- 
petent to  them  to  rebut  it  by  evidence:  that  in  cases  of  blockade,  for  the  purpose 
of  affecting  the  cargo  with  the  rights  of  the  belligerent,  the  Master  shall  be  treated 
as  the  agent  for  the  cargo  as  well  as  for  the  ship.  This  is  the  result  of  the  cases 
cited  by  Dr.  Lushington  in  his  judgment,  and  the  additional  authorities  mentioned 
at  the  bar. 

In  the  case  of  Tin  Alexander  |  !  Rob.  94),  which  occurred  in  L801,  Lord  Stowell 
held  that,  in  cases  of  breach  of  blockade,  the  Conn  musl  infer  "  that  a  ship  going  in 
fraudulently,  is  going  in  the  service  <■■(  the  cargo,  with  the  knowledge  and  by  the 
direction  of  the  owner." 

In  the  case  of  Tin-  Adonis  (5  Rob.  259),  which  occurred  in  1804,  he  wenl  a  step 
further,  and  held  not  only  that  such  inference  must  be  made,  but  that  (with  the 
exception  to  which  we  have  already  referred)  the  owners  could  not  be  let  in  to  prove 
a  contrary  intention.  This  case  was  affirmed  upon  appeal,  and  it  possesses,  there- 
fore, all  the  authority  which  the  decisions  of  the  Tribunal  of  a  single  country  .-an 
gix-e  in  a  laxv  in  which  all  civilized  countries  are  concerned. 

The  same  do, -trine  is  laid  down  by  the  same  great  Judge  iii  the  case  of  Tin  Ex- 
change (1  Edwards"  [187]  Rep.  12),  in  1808,  and  in  The  Jama  Cook  (1  Edwards, 
261)'in  1810.  . 

We  find,  therefore,  a  series  «,f  authorities  establishing  a  general  rule,  which,  like- 
all  general  rules,  may  in  its  application  to  particular  cases  be  occasionally  attended 
with  hardship,  but  which,  nevertheless,  may  be  necessary  to  prevent  fraud,  and 
may,  on  the  whole,  promote  the  purposes  of  justice.  It  is  a  rule  not  applicable 
exclusivelv  to  neutrals,  but  applies  with  equal  force  to  all  persons  attempting  to 
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violate  a  blockade,  though  they  may  be  the  subjects  or  the  allies  of  the  country 
which  has  established  it.  In  the  present  case,  indeed,  Messrs.  Baltazzi,  the  Claim- 
ants, are  British  subjects. 

The  propriety,  or  rather  the  necessity,  of  acting  upon  these  rules,  is  rested  by 
Lord  Stowell  on  the  notoriety  of  the  fact  that  in  almost  all  cases  of  breach  of 
blockade,  the  attempt  is  made  for  the  benefit  and  with  the  privity  of  the  owners 
of  the  cargo;  that  if  they  were  at  liberty  to  allege  their  innocence  of  the  act  of  the 
Master,  it  would  always  be  easy  to  manufacture  evidence  for  the  purpose,  which 
the  Captors  would  have  no  means  of  disproving  :  and  that,  in  order  to  make  a 
blockade  effectual,  it  is  essential  to  hold  the  cargo  responsible  to  the  blockading 
power  for  the  act  of  the  Master,  to  whom  the  control  over  it  has  been  entrusted, 
leaving  the  owners  to  seek,  their  remedy  against  the  Master  or  the  owners  of  the 
ship,  if,  in  reality,  the  penalty  was  incurred  without  any  privity  on  their  part. 

It  is  impossible  not  to  feel  the  force  of  this  reasoning ;  it  rests  on  the  same 
grounds  with  another  rule  of  the  Prize  Courts,  which  treats  as  invalid  the  sale 
[188]  of  a  ship  in  transitu;  a  point  upon  which  we  have  had  very  recently  to  ex- 
amine the  law  (in  The  Baltica,  11  Moore's  P.C.  Cases,  141). 

Against  a  rule,  acted  upon  and  promulgated  to  the  world  for  so  many  years, 
the  Counsel  for  the  Appellants,  though  challenged  to  do  so  by  the  Respondents,  have 
not  produced  a  single  decision  or  dictum  by  any  one  Judge  or  Jurist  in  any  part  of 
the  world.  Under  these  circumstances,  their  Lordships  must  consider  it  as  a  settled 
principle  of  Prize  law  by  which  they  are  bound. 

Holding  themselves  to  be  precluded  by  the  rule  of  law  from  looking  into  the 
evidence  in  this  case  in  order  to  judge  of  the  guilt  or  innocence  of  the  Claimants, 
they  can  express  no  opinion  upon  this  subject.  But  they  think  that,  as  the  learned 
Judge  in  the  Court  below  has  declared  his  conviction  of  their  entire  innocence,  and 
his  reluctance  to  pronounce  the  sentence  complained  of,  the  Claimants  may  fairly 
be  considered  to  have  been  invited  to  bring  this  appeal,  and  that  in  affirming  the 
sentence,  Her  Majesty  should  be  advised  to  make  the  Order  without  awarding  costs 
against  the  Appellants. 

[Mews'  Dig.  tit.  SHIPPING,  A.  XL  Charter  Party,  5.  Performance,  b.  Hostile  and 
Blockaded  Ports ;  tit,  WAR,  3.  Prize  of  War,  a.  Rights  as  to.  Cf.  3  Jur.  (N.S.), 
23;  5  W.R.   104.     See  Scrutton  on  Charter  Parties,  4th  ed.  p.   11.] 


[189]      ON  APPEAL  FROM  THE  VICE-ADMIRALTY  COURT  OF  THE 

BAHAMAS. 

GORE    and    Others,— Appellants;   BETHEL    and    Others,— Respondents  * 

[June  24,  1858]. 

The  "  Inca." 

In  no  instance,  however  meritorious  the  service  performed,  does  the  Court  of 
Admiralty  in  England  decree  more  than  a  moiety  for  salvage  [12  Moo. 
P.C.  195]. 

Derelict  being  "  sine  spe  recuperandi  "  is  distinguishable  from  salvage  in  the 
amount  awarded  [12  Moo.  P.C.  196]. 

Decree  of  the  Vice-Admiralty  Court  of  the  Bahamas  awarding  seventy-six  per 
cent,  in  kind,  for  a  most  meritorious  salvage  service,  attended  with  loss  of 
life,  varied  upon  appeal,  by  reducing  the  amount  to  fifty  per  cent  upon  the 
whole  cargo,  stores,  aand  materials  [12  Moo.  P.C.  198]. 

*  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 
the  Right  Hon.  Sir  Lawrence  Peel,  the  Right  Hon.  Sir  John  Taylor  Coleridge,  and 
the  Right  Hon.  Sir  Cresswell  Cresswell. 
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Decree  of   Court  below  carried   into  effect,   pending   an   appeal,   upon  the   Re- 
spondents giving  security  to  abide  the  event  of  the  appeal. 

This  was  a  cause  of  salvage  brought  in  the  Vice-Admiralty  Court  of  The  Bahamas, 
under  the  following  circumstances:  — 

[190]  On  the  morning  of  the  22nd  of  December,  1856,  a  fleet  of  schooners  be- 
longing to  The  Bahamas,  twenty-two  in  number,  engaged  in  the  occupation  of  look- 
ing out  for  and  rendering  assistance  to  vessels  in  distress  on  the  reefs  and  keys  in 
that  neighbourhood,  discovered  the  United  States  merchant-ship,  Inca,  laden  with 
a  cargo  of  cotton,  and  bound  from  New  Orleans  to  Boston,  on  shore  on  the  Riding 
rocks.  The  vessel  was  boarded,  and  assistance  rendered,  which  resulted  in  the 
saving  of  a  large  part  of  the  cargo  and  some  of  the  stores  and  materials  of  the  ship, 
which  were  brought  to  the  port  of  Nassau,  in  The  Bahamas,  on  board  the  schooners. 
There  were  upwards  of  three  hundred  men  on  board  the  schooners,  and  one  of  them 
was  drowned  while  engaged  in  the  salvage  service.  The  Master  and  crew  had 
quitted  the  ship,  and  sought  refuge  in  a  neighbouring  bay,  while  the  salvors  were 
engaged  in  saving  the  cargo.  No  question  was  raised  as  to  the  meritorious  nature 
of  the  salvage  rendered  ;  the  only  point  in  dispute  being  the  proportion  of  the  pro- 
perty saved  to  which  the  salvors  were  entitled.  The  Judge  of  the  Vice-Admiralty 
Court  (The  Hon.  J.  C.  Lee),  by  a  decree,  dated  the  20th  of  January,  1857,  awarded 
salvage  in  kind.  The  decree  was  in  the  following  terms: — "The  salvors  to  be 
paid  in  kind,  at  the  rate  of  sixty-six  per  cent  on  the  dry,  and  seventy-six  on  the  wel 
cotton,  and  seventy  per  cent  on  the  net  sales  of  the  materials  and  stores.  The  wharf- 
age, storeage,  and  labour  hire  to  be  borne  by  each  party  in  proportion  to  their 
respective  interests.  Ten  pounds  to  Bethel,  the  wreck-master,  to  be  borne  by  each 
party  [191]  in  proportion  to  their  respective  interests.  The  costs  to  be  paid  by  the 
owners."  (a) 

(a)  The  following  reasons  were  transmitted  to  the  Privy  Council  by  the  Vice- 
Admiralty  Judge  in  support  of  the  decree: — First.  It  has  been  considered  by  myself, 
and  I  believe  by  the  previous  Judges  of  the  Vice-Admiralty  Court  of  this  Colony,  that 
the  circumstances  under  which  property  is  saved  here,  are  so  widely  different  from 
those  under  which  property  is  saved  about  the  coasts  of  Great  Britain,  that  the 
amount  of  salvage  remuneration  awarded  by  the  Court  of  Admiralty  in  England 
would  be  quite  inadequate  to  remunerate  the  wreckers  of  The  Bahamas.  The  differ- 
ence consists  in  this.  In  England  property  is,  in  every  instance,  saved  by  vessels 
in  the  prosecution  of  some  other  business  ;  whatever  salvage  remuneration,  therefore, 
may  be  decreed  to  them  is,  deducting  perhaps  some  loss  for  detention,  clear  gain, 
Not  so  The  Bahama  wreckers;  these  vessels  are  built,  manned,  provisioned,  and 
fitted  out  for  the  express  and  sole  purpose  of  saving  the  property  so  frequently 
wrecked  on  the  numerous  and  dangerous  banks,  reefs,  and  shoals,  everywhere 
abounding  among  The  Bahama  group  of  Islands,  extending  about  500  miles  from 
north-west  to  south-east.  These  vessels  have  no  other  employment,  and  the  very 
heavy  expenses  of  their  cost,  repairs,  outfit,  and  wear  and  tear,  have  to  be  deducted 
from  the  salvage  remuneration  before  there  can  arise  any  profit  whatever  to  their 
owners.  Should  a  vessel  sail,  say  on  a  three  months'  cruise,  and  not  meet  with  a 
wreck,  the  whole  expense  of  the  outfit,  etc.,  would  be  an  entire  loss  to  the  owner;  if, 
therefore,  anything  like  the  scale  of  salvage  remuneration  acted  on  by  the  Court  in 
England  should  be  adopted  here,  these  vessels  could  not  be  fitted  out,  the  wrecking 
Bystem  would  cease,  and  in  almost  every  case  the  owners  or  underwriters  of  tie- 
wrecked  property,  instead  of  getting  what  they  now  receive,  after  deducting  the 
salvage  decreed  by  the  Vice-Admiralty  Court,  would  get  nothing  at  all;  the  pro- 
perty would  be  utterly  lost,  and  often  valuable  lives  also.  If  it  be  asked  why  such 
property  cannot  be  saved,  as  in  Europe,  by  vessels  in  the  prosecution  of  some  other 
employment,  I  answer: — First,  that  there  are  comparatively  so  few  vessels  passing 
near  the  shoals,  etc.,  where  vessels  are  driven  by  winds  or  currents  and  lost,  that 
a  large  majority  of  ships  on  shore  would  not  be  seen.  Second,  that  in  such  places 
few,  if  any,  vessels,  not  expressly  employed  for  the  purpose,  would  endanger  their 
own  safety  by  getting  among  the  dangerous  reefs,  etc..  with  strong  varying  currents 
to  contend  with.     Third,  that   if  they  did,  they  would  be  of  comparatively  little 
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[192]  Notice  of  an  appeal  against  this  decree  was  given,  when  the  promoters' 
proctor  moved  that  the  decree  of  the  Vice-Admiralty  Court  be  carried  into  effect, 
upon  his  parties  entering  into  the  necessary  bonds  to  abide  the  event  of  the  appeal, 
and  to  pay  what  should  be  adjudged,  with  expenses,  in  case  the  decree  of  the  Court 
should  be  reversed.  The  Marshal  of  the  Court  having  reported  as  to  the  sufficiency 
of  the  bail  offered,  the  Court  directed  the  same  to  be  accepted,  [193]  and  ordered  that 
the  decree  should  be  carried  into  effect,  which  was  accordingly  done.  The  present 
appeal  was  from  the  decree  of  the  20th  January,  1857. 

As  the  decree  of  the  Vice-Admiralty  Court  was  for  a  proportion  of  the  property 
saved.  to  be  taken  "  in  kind,"  and  that  no  constat  appeared  of  the  value  of  the  cotton 
which  formed  the  cargo,  difficulty  and  delay  was  anticipated  by  the  owners,  in  the 
event  of  its  being  judged  necessary  to  obtain  the  precise  value  of  the  cotton.  Both 
parties,  therefore,  agreed,  that  their  Lordships'  decree  should  be  of  the  same  char- 
acter, namely,  in  kind. 

Dr.  Addams  and  Dr.  Spinks  for  the  Appellants.  Nothing  can  justify  the  pro- 
portion awarded  by  the  Court  below  to  the  salvors.  Such  award  is  erroneous  and 
unprecedented,  and  is  made  upon  a  principle  unknown  to  any  Admiralty  Court  in 
the  world.  It  is  founded  upon  the  fact  of  the  number  of  vessels  and  persons  em- 
ployed in  the  salvage  services,  which  has  nothing  whatever  to  do  with  the  rate  of 
remuneration  to  be  awarded.  The  usual  proportion  given,  is  from  one-third  to  one- 
fifth.  Even  in  cases  of  derelict,  the  former  practice  of  awarding  a  moiety  is  now 
abandoned  by  the  Admiralty  Court.  Without  in  any  manner  detracting  from 
the  very  meritorious  services  of  the  salvors,  we  submit,  that  a  smaller  proportion 
of  the  property  saved  ought  to  be  given  to  the  salvors,  than  the  proportion  awarded 
by  the  decree  of  the  Vice-Admiralty  Court  of  The  Bahamas. 

The  Queen's  Advocate  (Sir  John  Harding),  and  Mr.  Kingdom  for  the  Respon- 
dents. There  was  no  contest  in  the  Court  below,  therefore  we  are  taken  by  surprise 
by  the  objection  now  urged,  [194]  for  the  first  time,  that  the  proportion  awarded 
by  the  decree  of  the  Vice-Admiralty  Court  is  contrary  to  the  principles  by  which 
the  Court  of  Admiralty  in  England  has  regulated  the  remuneration  in  cases  of 
salvage.  This  was  a  case  of  extraordinary  merit,  accompanied  with  loss  of  life, 
entitling  the  salvors  to  the  highest  possible  rate  of  reward.  There  were  twenty-two 
vessels,  and  upwards  of  three  hundred  men  employed.  The  cargo  being  cotton, 
required  all  the  hands  and  vessels  to  tranship  the  same.  No  objection  was  taken 
at  the  time  by  the  owners  to  the  number  of  hands  employed,  nor  is  the  value  of 
the  service  rendered  denied.  A  case  cannot  be  imagined  deserving  higher  re- 
muneration ;   in  effect,  from  the  nature  of  the  services,  the  ship  is  to  be  treated  a- 

use.  The  Masters  of  the  wrecking  vessels  are  men  who  have  been  brought  up  to  the 
business  ;  they  are  thoroughly  acquainted  with  the  passages,  the  sets  of  the  currents, 
and  other  local  circumstances,  the  want  of  a  knowledge  of  which  would  frequently 
render  nautical  skill  of  a  general  description,  of  little  avail.  Very  frequently,  too, 
the  saving  of  the  vessel  or  cargo  depends  upon  the  expertness  of  divers.  The  crews 
of  the  wrecking  vessels  are  nearly  all  excellent  divers,  being  accustomed  to  it  from 
their  infancy.  They  frequently  dive  under  the  bottoms  of  vessels  and  stop  holes, 
remaining  for  wonderfully  long  periods  under  water;  they  also  commonly  dive  into 
holds  of  sunken  vessels,  at  very  great  risk  of  their  lives,  and  extricate  the  cargo  with 
excessive  exertion  and  much  skill.  I  repeat  my  opinion,  that  were  the  salvage  re- 
muneration now  given  to  these  men  to  be  materially  diminished,  their  occupation 
would  cease  to  exist,  and  that  in  consequence  large  quantities  of  merchandise,  and 
probably  many  lives,  would  annually  be  lost.  Looking,  then,  to  the  facts,  I  can 
arrive  at  no  other  conclusion  than  that  this  case  is  one  of  extraordinary  merit, 
entitling  the  salvors  to  the  highest  possible  rate  of  reward,  consistent  with  a  due 
regard  for  the  interests  of  the  owners  of  the  property.  However  dissatisfied  the 
owners  or  underwriters  may  be  with  the  amount  they  may  receive  after  the  payment 
of  the  salvage,  etc.,  it  is  clear  to  me,  that  without  the  services  of  the  promoters  they 
would  have  received  nothing  whatever,  for  the  cargo  would  in  all  human  probability 
have  been  totally  lost.  The  Master  and  his  crew  had  quitteed  the  ship,  and  sought 
refuge  in  one  of  the  neighbouring  bays,  while  the  salvors  exposed  and  hazarded 
their  lives  to  the  violence  of  the  wind  and  waves." 

884 


GORE   r.   BETHEL — 1NCA  (THE)  [1858]  XII  MOORE,  195 

derelict,  in  which  case  the  Admiralty  Court  awards  a  larger  remuneration.  In 
The  Jubilee  (note  to  the  Thetis,  3  Hagg.  Adm.  Rep.  43),  salvage  to  the  extent  of 
two-thirds  on  the  property  saved  was  awarded.  The  Jonge  Bastiawn  (5  Rob.  322), 
The  Francs  Mary  (2  Hagg.  Adm.  Rep.  89),  The  Reliance  (2  Hagg.  Adm.  Rep.  90, 
Xote). 

Judgment   was  delivered  by 

The  Right  Hon.  Dr.  Luahington. — It  will  not  be  necessary  to  enter  into  any 
minute  examination  with  respect  to  the  circumstances  of  this  case,  because  it  is 
admitted  on  all  hands  that  a  most  meritorious  service  has  been  performed  by  the 
salvors;  meritorious  in  every  respect,  for  no  doubt  can  be  entertained  thai  the 
property  was  in  a  state  of  very  great  danger,  and  that  risk  of  life  occurred  to  the 
salvors,  one  of  the  salvors  being  actually  lost  in  the  per-[195]-formance  of  that 
service.  Unless  that  service  had  Ween  effectually  performed,  the  whole  of  the 
property  would  undoubtedly  have  been  lost.  The  sole  question  is.  therefore,  what  is 
the  amount  of  the  remuneration,  which,  under  circumstances  like  these,  ought  to  be 
allowed  to  the  salvors? 

The  decree  is  to  the  following  effect. — [His  Lordship  read  it — ante,  [12  Moo.  P.C. 
j».  190.]  The  question,  then,  assumes  this  shape  only  ;  whether  the  decree  of  I  lie  Court 
below  is  in  conformity  with  the  rules  and  principles  which  have  governed  the  Court 
of  Admiralty  in  this  country,  or  whether  there  are  any  particular  circumstances 
which  ought  to  induce  their  Lordships  to  come  to  the  conclusion  that  an  exception 
exists  in  this  case. 

Now,  as  to  general  rule,  we  apprehend  that  little  doubt  can  be  entertained. 
for  we  rind  Lord  Stowell  expressing  himself  in  the  case  of  L'Esperance  ( 1  Dod. 
49)  in  these  words:—  "In  no  instance  (except  where  the  Crown  alone  has  been  con- 
cerned, and  where  no  claim  has  been  given  for  a  private  owner)  has  more  than 
on '-half  been  decreed  by  way  of  salvage."  And,  in  a  subsequent  case  (though  it 
occurred  many  years  after)  he  adhered  to  the  same  rule.  He  said  in  the  case  of  the 
Frances  Mary  (2  Hagg.  Adm.  Rep.  90),  "the  fund  is  unfortunately  small,  but  it 
is  a  case  of  extraordinary  merit,  and  the  Court  should  be  liberal.  I  incline  to  decree 
£o50,  and  if  an  instance  can  lie  produced  in  which,  in  a  case  of  this  description, 
t lie  Court  has  exceeded  a  moiety.  I  will  allow  the  sum  I  have  mentioned  :  but  if  not, 
I  shall  direct  a  moiety  to  be  paid  to  the  salvors."  Then  there  is  this  note  to  the 
case,  "  On  the  18th  of  May  a  moiety  was  decreed  to  the  salvors,  their  expei 
being  first  paid  out  of  the  other  moiety. 

[196]  It  appears,  therefore,  to  be  perfectly  clear,  after  an  examination  of  all  the 
previous  cases,  that  no  instance  can  be  found  in  which  salvors  have  had  decreed 
to  them  a  sum  exceeding  a  moiety  of  the  proceeds. 

Her    Majesty's   Advocate   cited    several   cases,   but    they    were    cases    of    derelict, 
which   have  always   been   considered   as  distinguished   in   principles  (in   the   Courl 
of   Admiralty   especially)    from   cases  of   salvage:  because   in   cases  of   derelict. 
the  word   itself   necessarily   imports,  the  property  had  altogether  been   abandoned 
by  the  owners,  or  the  Master  and  crew  representing  them,  and  that 
cttperandi." 

But,  even  in  the  eases  which  have  been  cited,  their  Lordships  find,  on  examining 
them,  that  they  were  all  of  such  a  stringent  and  peculiar  nature  that  they  cannot  by 
possibility  afford  any  assistance,  or  operate  as  a  guide  in  the  determination  of  this 
ease.  Because  in  one  of  those  cases  (Th*  Reliance.  Vote  to  Tin  Frances  Mary,  2 
Hagg.  Adm.  lbp.  90)  the  salvor-  were  occupied  no  less  than  thirty-five  days,  and 
great  risk  of  life  incurred:  and  in  another  of  those  cases  (The  Jubilee.  Note  to 
The  Thetis,  3  Hagg.  Adm.  Rep.  13)  the  vessel  was  hired  and  the  crew  were  employed, 
the  service  occupying  several  months,  a  service  of  a  totally  different  kind  from 
thai   which  is  now  under  consideration. 

If.  then,  the  decree  of  the  Court  below  be  not  in  conformity  with  the  rule  which 
has  generally  been  adopted  in  the  Court  of  Admiralty,  and  which  has  been  supported 
by  their  Lordships  in  this  Court,  the  question  is,  whether  the  reasons  (ante,  p.  191) 
assigned  by  the  learned  Judge  of  the  Vice-Admiralty  Court  are  sufficient  [197]  to  in- 
duce us  to  say  that  be  was  justified  in  adopting  a  different  rule. 

His  statement   is  this:  lie  says.  "  It   has  been  considered  by  myself,  and  I  believe 
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by  the  previous  Judges  of  the  Vice-Admiralty  Court  of  this  Colony,  that  the  circum- 
stances under  which  property  is  saved  here,  are  so  widely  different  from  those  under 
which  it  is  saved  about  the  coasts  of  Great  Britain,  that  the  amount  of  salvage 
remuneration  awarded  by  the  Court  of  Admiralty  in  England  would  be  quite  in- 
adequate to  remunerate  the  wreckers  of  the  Bahamas.  The  difference  consists  in 
this.  In  England  property  is,  in  every  instance,  saved  by  vessels  in  the  prosecution 
of  some  other  business  ;  whatever  salvage  remuneration,  therefore,  may  be  decreed  to 
them  is,  deducting  perhaps  some  loss  for  detention,  clear  gain.  Not  so  the  Bahama 
wreckers." 

Now,  it  really  must  be  observed,  that  here  the  learned  Judge  of  the  Court  of  Vice- 
Admiralty  has  made  a  statement  with  reference  to  the  mode  in  which  salvage  is 
usually  performed  in  this  country,  and  the  consequences  resulting  therefrom,  which 
is  not  quite  consistent  with  the  fact,  because  it  is  not  at  all  true,  and  it  is  not 
consistent  with  our  daily  experience,  that  property  is  in  every  instance  saved  by 
vessels  in  prosecution  of  some  other  business;  on  the  contrary,  the  truth  and  the 
fact  is,  that  throughout  the  whole  of  the  coasts  of  this  country,  or  the  coasts  of  the 
greater  part  of  it,  there  are  Companies  established  for  the  purpose  of  rendering 
salvage-service,  who  build  vessels  particularly  fitted  and  appropriated  to  that 
service,  and  who  go  out  for  the  sole  and  express  purpose  of  rescuing  vessels  in 
distress.  And,  as  for  the  difficulties  and  dangers  attending  the  particular  locality, 
we  think  it  [198]  can  hardly  be  said  there  is  much  greater  danger  or  much  greater 
difficulty  in  salving  vessels  at  the  Bahamas,  fearful  as  the  difficulty  may  be,  than 
there  is  in  salving  vesels  on  the  coasts  of  this  country,  more  particularly  on  the 
north  and  east  coasts,  and  the  sands  adjacent  to  those  coasts. 

Their  Lordships  are  of  opinion,  therefore,  that  the  circumstances  stated,  are 
not  sufficient  to  sanction  any  departure  from  that  which  has  been  hitherto  the 
uniform  practice,  and,  reluctant  as  they  are  to  interfere  with  the  decree  of  a  Vice- 
Admiralty  Court  in  what  is,  generally  speaking,  a  matter  of  discretion,  they  feel 
themselves  under  the  necessity  of  varying  the  decree  on  the  present  occasion. 

It  must  be  remembered,  that  if  too  large  a  rate  of  salvage  is  decreed  many  other 
evils  may  result  from  such  a  practice,  because,  I  regret  to  say,  in  this  country,  as  in 
most  other  countries,  as  some  Courts  have  observed,  there  will  be  an  disinclination 
on  the  part  of  the  Masters  of  vessels  to  accept  the  assistance  of  salvors,  even  in  case 
of  danger  to  life,  where  the  cost  of  salvage  is  likely  to  be  so  great  as  to  cause  a  serious 
deduction  from  the  value  of  the  property  under  their  care. 

Their  Lordships  further  think  it  would  be  exceedingly  dangerous  in  the  case  of 
any  Vice-Admiralty  Court,  for  that  Court  entirely  to  relieve  itself  from  adhering 
to  all  the  rules  laid  down  by  their  Lordships  in  this  Court,  and  by  the  Court  of 
Admiralty.  Therefore,  the  decree  their  Lordships  will  make,  or  rather  the  variation 
in  the  decree,  will  be,  that  they  will  allow  fifty  per  cent,  upon  the  whole  dry  and 
wet  cotton  and  the  stores  and  materials,  instead  of  seventy-six  per  cent.,  leaving 
the  decree  in  other  respects  to  [199]  stand  exactly  as  it  was  pronounced,  giving  the 
salvors  their  costs  below.  With  respect  to  the  costs  of  this  appeal,  their  Lordships 
are  of  opinion  that  no  costs  should  be  given  on  either  side. 

[Mews'  Dig.  tit.  SHIPPING;  A.  XVIII.  Salvage;  13.  Award;  a.  c.  S.C.  Swab.  370. 
See  The  Amerique,  1874,  L.R.  6  P.C.  468 ;  Cargo  ex  Woosung,  1876,  1  P.D.  270; 
The  Mariposa  (1896),  P.  273.] 
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ON  APPEAL  FROM  THE  ROYAL  COURT  OF  APPEAL  OF  MALTA. 

ANTONIO   DIMECH,— Appellant;  THOMAS  CORLETT,— Respondent  *  [June  22, 

1858]. 

It  is  important  not  to  give  to  mercantile  instruments,  such  as  a  charter-partv. 
an  unnecessary  stricl  ((instruction  :  but  such  a  construction  as.  with  reference 
to  the  context,  and  the  object  of  the  contract,  would  effectuate  the  obvious  and 
expressed  intention  of  the  parties   [12  Moo.  P.C.  224  . 

Sembh. — There  is  no  difference  between  the  law  of  Malta  and  the  English  law 
regulating  the  const  ruction  of  mercantile  contracts,  and  the  remedies  for 
breach  of  them  [12  Moo.  P.C.  227]. 

By  a  charter-party  made  at  Malta,  elated  the  24th  of  February,  1854,  the  chartered 
ship  was  described  as  "  coppered,  A.  1.  of  Malta."  of  a  certain  measurement, 
"  now  at  anchor  at  this  port,"  and  it  was  agreed  that  she  being  tight,  staunch. 
and  strong,  and  properly  manned,  and  every  way  fitted  for  hould 

with  all  convenient  speed  proceed  in  ballast  to  Alexandria,  in  Egypt,  and 
there  load  from  the  charterer,  a  cargo  of  beans,  wheat,  etc.  Forty  working 
days  were  to  be  allowed  for  loading  and  unloading,  the  lay  days  to  commence 
when  the  vessel  should  be  ready  to  receive  her  cargo  at  her  port  of  loading, 
and  ten  days  on  demurrage,  over  and  above  the  lay  days,  i       -  ling, 

the  penalty  for  non-performance  of  this  agreement  to  be  the  amount  of 
freight.  At  the  date  of  the  charter-party  the  ship  was  not  coppered,  nor 
was  she  lying  at  anchor  in  port,  nor  had  she  obtained  her  register. 
was  an  entire  new  vessel,  still  in  dry  dock,  her  coppering  being  in  course  of 
completion.  The  ship  was  not  ready  to  sail  until  the  28th  of  March  following, 
when,  from  the  state  of  the  weather,  she  did  not  sail  until  the  30th  of  that 
month,  and  reached  Alexandria  on  the  12th  of  April.  1854.  No  objection 
was  made  by  the  charterer  at  the  time  of  the  delay.  On  her  arrival,  the 
Master  gave  notice  to  the  charterer's  agent  there,  that  he  would  he  ready  to 
receive  cargo  on  the  Hth  of  that  month.  Before  the  ship's  arrival  at 
Alexandria  the  charterer's  agent  had  made  a  cession  of  the  charter-party, 
and  the  agent  referred  the  Master  to  the  cessionary,  informing  him  that  his 
principal  had  nothing  more  to  do  with  the  charter-party  than  to  guarantee 
the  solvency  of  the  cessionary.  Freights  had  fallen  considerably  below  the 
rates  named  in  the  charter-party  between  the  date  of  the  charter-party  and 
the  date  of  the  cession.  The  cessionary  sought  to  invalidate  the  cession  on 
account  of  the  delay  in  the  arrival  of  the  ship,  and  on  that  ground  refused  to 
give  the  Captain  any  cargo.  The  Captain  refused  to  acknowledge  the  cess 
ary,  or  to  release  the  charterer  ;  but  at  the  same  time  expressed  his  readiness 
to  receive  a  cargo  from  any  one  under  the  order  of  the  charterer's  agent.  The 
ship  lav  at  Alexandria  waiting  for  cargo  the  whole  of  her  lay  days  and  the 
ten  demurrage  days,  but  received  no  cargo  from  the  charterer.  The  Captain 
afterwards  took  a  small  cargo  and  returned  to  Malta. 

In  an  action  brought  by  the  shipowner  against  the  charterer  in  Malta,  the 
Royal  Court  of  appeal  determined,  that  as  the  ship  was  not  coppered 
afloat  at  the  date  of  the  charter-party,  and  did  not  sail  with  convenient 
speed,  and  the  Captain  having  refused  to  accept  a  cargo  from  the  cessionary, 
the  charterer  was  not  on  these  -rounds  liable.  Upon  appeal,  held  by  the 
Judicial   Committee   of   the   Privy   Council,    reversing   that    sentence. 

First.  That  upon  the  true  construction  of  the  charter-party,  it  was  unnecessary 
to  determine,  whether  the  completion  of  the  coppering  of  the  ship  9  -  . 
condition  precedent  or  not  to  the  maintaining  an  action  against  the  charterer, 
as  it  was  clear,  that  that  statement  had  reference  to  the  time  of  sailing,  and 
not  to  the  date  of  the  charter-party  [12  Moo.   P.C.   223];  and 

Secondlv.    As  to  the  stipulation,  that  the  ship  should  sail  "with  all  convenient 


*  Present:  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 
the  Right  Hon.  Sir  Cresswell  Cresswell,  and  the  Right  Bon.  Sir  John  Taylor  Coleridge'. 
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speed,"  that  a.s  the  parties  had  not  expressly  stated  for  themselves  in  the 
charter-party,  that  unless  the  ship  sailed  on  a  specified  day,  the  charter- 
party  was  to  be  at  an  end  ;  and  as  the  charterer  resided  at  Malta,  and  had 
made  no  objection  at  the  time  to  the  delay,  or  had  given  evidence  that  any 
other  loss  than  that  occasioned  by  the  falling  of  freights  had  taken  place  in 
consequence  of  the  delay,  his  position  was  not  thereby  altered,  and  an  action 
was,  therefore,  maintainable  against  the  charterer  upon  the  charter-party 
[12  Moo.  P.C.  225]. 

Held  further,  that  as  one  of  the  parties  to  the  charter-party  had  not  the  power, 
without  the  privity  or  consent  of  the  other,  to  substitute  a  third  person  in 
his  place,  simply  on  condition  of  being  responsible  for  the  solvency  of  that 
third  person ;  the  change  of  the  party  on  the  one  side,  even  with  a  guarantee, 
altering  the  condition  of  the  other  party,  as  affected  the  remedy,  so  as  to 
make  the  contract  a  new  one;  the  Captain,  therefore,  was  justified  in 
refusing  to  accept  the  cessionary  in  lieu  of  the  charterer  [12  Moo.  P.C.  223]. 

Principle  of  assessment  of  damages  for  non-performance  of  the  conditions  of 
the  charter-party,  considered  [12  Moo.  P.C.  222,  229]. 

This  appeal  arose  out  of  the  following  circumstances:  — 

The  Respondent,  a  merchant  resident  at  Malta,  on  [200]  the  24th  of  February,  1854 
chartered  a  vessel,  named  The  Sextm,  then  belonging  to  the  Malta  Navigation 
Company,  of  which  Company  the  Appellant  was  administrator.  The  charter-party 
was  effected  at  Malta,  through  the  medium  of  Messrs.  Eynaud  [201]  and  Pariente, 
ship-brokers  in  that  Island.  The  contracting  parties  were,  Giuseppe  Barbara,  the 
Master  of  The  Septus,  who  was  described  as  of  the  good  ship  or  vessel  called  The 
Sextu.s,  coppered  A.  1,  of  Malta,  of  the  measurement  of  423  tons  register,  or  there- 
abouts, "  now  at  anchor  in  this  port,"  and  the  Respondent,  a  Merchant  at  Malta. 
By  the  charter-party  it  was  agreed  that  the  ship,  being  tight,  staunch,  and  strong, 
properly  manned,  and  in  every  way  fitted  for  the  voyage,  should,  with  all  convenient 
speed,  proceed  in  ballast  to  Alexandria,  in  Egypt,  and  there  load  from  the  charterer 
a  full  cargo  of  beans,  wheat,  Indian  corn,  other  grain,  seeds,  or  any  other  lawful 
merchandise,  and  therewith  proceed  to  Cork  or  Falmouth,  for  orders,  the  freight  to 
be  at  the  rate  of  lis.  per  imperial  quarter  delivered  of  beans,  wheat,  or  Indian  corn, 
and  for  other  grain  or  general  merchandise  at  certain  rates  therein  specified  :  forty 
working  days  were  to  be  allowed  for  loading  and  unloading,  the  lay  days  to  commence 
when  the  vessel  should  be  ready  to  receive  her  cargo  at  her  port  of  loading,  and  ten 
days  on  demurrage  over  and  above  the  lay  days,  at  £8  sterling  per  day ;  the  penalty 
for  non-performance  of  the  agreement  was  to  be  the  amount  of  freight. 

At  the  date  of  the  charter-party,  The  Sextus  was  neither  at  anchor  in  port,  nor 
entirely  coppered.  She  was  then  in  a  dry  dock,  being  coppered.  Shortly  [202] 
after  the  execution  of  the  charter-party,  the  Respondent  advised  his  son,  John 
Corlett,  his  agent  at  Alexandria,  that  he  had  chartered  the  vessel,  and  forwarded 
the  charter-party  to  him. 

On  the  10th  of  March,  1854,  by  an  instrument  of  cession  executed  at  Alexandria, 
John  Corlett,  without  the  privity  of  the  Captain  or  the  owners  of  the  ship,  assigned 
and  ceded  the  charter-party  to  one  Antoniades,  of  that  place  (a  Russian  subject, 
then  under  the  protection  of  the  Austrian  Consulate),  who  "  received  it  tale  quale, 
such  as  it  was,  binding  himself  to  fulfil  all  the  clauses  and  conditions  stipulated  in 
the  same,  just  as  if  he  were  the  original  charterer."  The  freight  to  be  paid  by 
Antoniades  to  John  Corlett  was  to  be  10s.  6d.  per  quarter  ;  and  the  difference 
between  the  freight  stipulated  in  the  charter-party  at  lis.,  and  that  fixed  in  the 
act  of  cession,  was  to  be  paid  by  John  Corlett  to  Antoniades,  after  the  completion  of 
the  loading. 

The  rates  of  freight  had  fallen  at  Alexandria  between  the  date  of  the  charter- 
party  and  that  of  the  cession,  and  about  the  19th  March,  1854,  a  further  fall  took 
place  in  the  price  of  freights. 

On  the  22nd  of  March,  1854,  Antoniades  entered  a  formal  protest  at  the  Chancery 
of  the  Austrian  Consulate,  in  Alexandria,  against  John  Corlett  and  everybody  whom 
it  might  concern,  alleging  that  although  it  was  agreed  in  the  charter-party  that  the 
vessel  should,  with  all  convenient  speed,  proceed  in  ballasl  to  Alexandria,  it  had  come 
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to  his  knowledge  that  she  had  not  yet  left  the  Island  of  Malta  when  the  last 
Alexandria  mails  were  dispatched  thence,  and  that  this  delay  had  not  arisen  from 
impediments  of  superior  force,  many  other  vessels  having  begun  their  [203] 
voyage,  and  that  Captain  Barbara,  had,  therefore,  not  fulfilled  the  agreements  of  the 
charter-party.  On  the  27th  of  the  same  month,  the  Respondent  entered  a  protest 
in  the  Commercial  Court  of  Malta  against  Captain  Barbara  and  the  shipowners, 
alleging  that  he  had  just  discovered  that  the  vessel  was  still  at  Malta,  and  claiming 
for  all  damages,  interests,  and  expenses  suffered,  and  to  be  suffered,  by  means  of  the 
delayed  departure  of  the  vessel.  A  counter  protesl  was  filed  by  the  Captain,  stating 
that  when  the  Respondent  entered  into  the  charter-parly  he  knew  the  vessel  had 
only  just  been  launched,  and  that  she  was  then  being' coppered. 

On  the  28th  of  March,  1854,  The  Sextus  was  ready  for  sea,  but  on  that  day  and 
on  the  29th  she  was  prevented  putting  to  sea  by  bad  weather.  On  the  3(Hh  of 
March,  1854,  she  sailed  from  Malta,  and  reached  Alexandria  on  the  12th  of  April. 
1854.  On  the  day  of  her  arrival  Captain  Barbara  wrote  to  John  Corlett,  the 
charterer's  agent,  advising  him  thereof,  and  informing  him  that,  on  the  14th 
instant,  he  would  be  ready  to  receive  cargo.  John  Corlett  forwarded  a  copy  of 
the  letter  to  Antoniades  as  his  cessionary,  and  the  latter  wrote  to  John  Corlett  in 
reply,  that  the  "  immense  delay  "  had  destroyed  the  validity  of  the  cession  to  him. 

In  consequence  of  Antoniades  disputing  the  validity  of  the  cession,  John  Corlett 
commenced  proceedings  against  him  before  the  Austrian  Consul  in  Egypt;  and  on 
the  18th  of  April,  1854,  it  was  decided  by  the  Chancellor  of  the  Austrian  Consulate 
in  Egypt,  that  the  cession  was  valid  and  irresoluble,  and  Antoniades  was  condemned 
to  the  fulfilment  of  all  the  obligations  resulting  from  the  cession;  and  it  was  [204] 
declared  that  John  Corlett  was  bound  to  lend  Antoniades  his  name  and  assistance, 
in  case  the  latter  should  intend  to  use  against  Captain  Barbara,  of  The  Sextus,  his 
right  to  recover  damages  caused  him  through  the  fault  of  the  Captain. 

After  a  week's  delay,  John  Corlett  wrote  to  the  Captain,  stating  that  Antoniades 
had  been  recognized  and  condemned  by  the  Consulate  of  Austria,  as  the  Captain's 
charterer,  and  requesting  the  Captain  to  apply  to  Antoniades  concerning  all  that 
regarded  his  cargo.  On  the  day  following,  the  Captain  replied  to  this  letter,  that 
it  was  superfluous  for  him  to  apply  to  Antoniades,  he  (Antoniades)  having  already 
received  a  copy  of  the  letter  sent  to  advise  Corlett  that  the  vessel  would  be  ready  to 
receive  cargo  on  the  14th,  adding,  "  I  shall  be  ready  to  receive  the  cargo,  upon  an 
order  from  you,  from  any  one  who  will  consign,  and  certainly  shall  not  refuse  to 
receive  it  from  Antoniades." 

On  the  29th  April,  1854,  Corlett  demanded  the  convocation  of  the  British  com- 
mercial Tribunal,  "  in  order  that  the  adversary  might  be  declared  bound  to  accept 
and  respect  the  cession  of  the  charter-party  of  the  24th  of  February,  made  by  the 
charterer  in  Malta  to  Antoniades,  and  to  act  accordingly  ;  also,  if  necessary,  in- 
timating officially,  and  condemning  the  cessionary  designated  to  him  to  the  con- 
signment of  the  cargo,  or  relative  damages,  and  holding  regularly  against  him  all 
reasonable  protests;  and  also  to  hear  it  declared,  that  the  cession  being  once 
signified,  Corlett  of  Malta,  the  original  charterer,  had  no  other  obligation,  except 
to  guarantee  the  shipowner  the  solvability  of  the  cessionary." 

In  consequence  of  the  foregoing  demand,  the  Tribunal  of  the  British  Consulate 
in  Alexandria  was  duly  [205]  convoked,  and  on  the  2nd  of  May.  1854,  gave  judg- 
ment against  Corlett's  claim  that  Captain  Barbara  should  be  bound  legally  to 
oblige  Antoniades,  as  possessor  of  the  charter-party,  to  the  consignment  of  the  cargo, 
on  the  ground,  that  Captain  Barbara  was  in  duty  bound  to  wait  for  the  consign- 
ment of  the  cargo  during  the  whole  time  granted  in  the  tenor  of  the  charter-party, 
and  that  the  cession  of  the  charter-party  could  not  change  the  duties  of  the  Captain. 

On  the  11th  of  May,  1854,  Antoniades  gave  notice  to  the  Captain  "  thai  he  was 
ready  to  consign  to  him  the  cargo  of  The  Sextus,  provided  that  the  difference  between 
them'  for  the  indemnification  which  the  Captain  owed  him  on  accounl  of  the  delay 
in  Malta  was  settled  between  them." 

Within  three  or  four  days  afterwards.  Antoniades  laid  a  claim  before  the 
Tribunal  of  the  British  Consulate,  demanding  that  the  charter-party  of  the  24th 
of  February.  1854,  might  be  annulled;  but  on  the  23rd  of  May.  that  Tribunal 
declared  its  incompetence  to  decide  the  case. 
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On  the  31st  of  May,  which  was  the  last  of  the  forty  lay  days  (after  deducting 
eight  holidays),  Captain  Barbara  addressed  a  protest  to  the  British  Consul  at 
Alexandria,  stating  that  the  demurrage  days,  at  the  rate  of  £8  sterling,  would 
commence  on  the  following  day,  the  1st  of  June,  protesting  against  damages, 
expenses,  and  loss  of  profits,  to  arise  from  the  charterer's  failure  to  furnish  cargo, 
and  announcing  his  intention  to  demand  the  full  penalty  for  non-performance, 
with  the  daily  expenses  of  the  ship,  after  the  expiration  of  the  ten  demurrage  days, 
at  the  rate  of  £25  per  day.  Corlett  was  served  with  a  copy  of  this  protest.  Three 
days  afterwards,  Captain  [206]  Barbara  made  a  claim  against  Corlett  before  the 
Tribunal  of  the  British  Consulate,  claiming  £16  for  two  days'  demurrage;  and  on 
the  5th  of  June,  that  Tribunal,  having  regard  to  its  former  declaration  of  in- 
competency to  decide  upon  the  merits  of  the  circumstances  causing  the  demurrage, 
rejected  the  demand  of  Captain  Barbara. 

On  the  6th  of  June,  before  the  expiration  of  the  stipulated  demurrage  days, 
Messrs.  Fowler  and  Co.,  of  Alexandria,  offered  to  charter  The  Sextus  to  a  port  in 
the  United  Kingdom.  Captain  Barbara  informed  them  that,  as  the  vessel  was 
chartered  and  was  still  undergoing  demurrage,  he  had  not  power  to  re-charter  it  ; 
and  that  it  was  for  the  charterer's  agent,  Corlett,  to  accept  or  not  the  offer  of 
Messrs.  Fowler  and  Co.  He  also  at  the  same  time  applied  to  Corlett,  to  know 
whether  he  should  accept  the  charter-party  for  the  interest  of  whom  it  might  concern. 
On  the  same  day,  Corlett,  in  answer  said  that  the  possessor  of  the  charter-party 
was  the  agent  of  the  charterer,  and  that  Antoniades  was  the  possessor  of  the  charter- 
party,  and  that  he,  Corlett,  had  nothing  to  do  with  Captain  Barbara.  Under  these 
circumstances,  the  offer  made  by  Messrs.  Fowler  and  Co.  remained  unaccepted. 

On  the  14th  of  June,  1851,  the  Captain  gave  notice  that  he  was  ready  to  take 
on  board  a  full  cargo  for  Malta,  whither  he  would  sail  about  the  21th  instant,  and 
that,  in  the  absence  of  a  full  cargo,  he  would  receive  and  take  such  goods  and 
passengers  as  might  be  found  for  that  port;  and  on  the  21th  of  June,  1854,  The 
Sextus  sailed  for  Malta  with  a  small  cargo,  and  earned  on  that  voyage,  £77  14s.  Id. 
net  freight. 

On  the  21st  of  July,  1854,  the  Appellant,  as  administrator  of  the  Malta  Navi- 
gation Company,  [207]  presented  a  petition  to  the  Commercial  Court  of  Malta, 
alleging  the  transactions  above  stated,  and  grounding  thereon  a  claim  as  against 
the  Respondent  for  the  sum  of  £2016  8s.  7d.,  being  the  amount  of  penalty,  costs, 
damages,  and  expenses,  less  the  sum  of  £77  14s.  Id.  net  freight  from  Alexandria  to 
Malta. 

Before  any  answer  was  put  in,  on  the  8th  of  September,  1854,  the  Appellant 
was,  at  the  instance  of  the  Respondent,  cited  before  the  same  Court,  to  show  cause 
why  the  Court  should  not  order  Antoniades,  as  cessionary  of  the  charter-party,  to 
be  made  a  party  in  the  cause,  the  Court  appointing  curators  to  represent  and  defend 
him  in  his  absence.  On  the  30th  of  September,  1854,  this  demand  of  the  Respondent 
was  rejected  by  the  Court;  and  this  decision  was,  on  the  11th  of  November,  1854, 
confirmed  by  the  Royal  Court  of  appeal  at  Malta. 

The  preliminary  objection  having  been  disposed  of,  the  Respondent  put  in  his 
answer ;  the  defence  being,  in  substance,  that  the  stipulation  contained  in  the 
charter-party,  that  the  vessel  should,  with  all  convenient  speed,  proceed  in  ballast 
to  Alexandria  in  Egypt,  was  a  condition  precedent  to  the  Appellant's  right  to 
recover. 

On  the  30th  of  December,  1854,  the  Royal  Commercial  Court  gave  judgment, 
and  decided  that  the  Respondent  was  not  liable  to  pay  as  penalty  the  full  amount 
of  the  freight  demanded  by  the  Appellant,  on  account  of  the  non-fulfilment  of  the 
charter-party  by  the  Respondent ;  that  Captain  Barbara  ought  not  to  have  refused 
the  freight  offered  him  by  the  cessionary  of  the  Respondent,  and  that  the  freight  so 
offered  ought  to  be  deducted  from  the  freight  agreed  [208]  upon  by  the  contending 
parties ;  and  the  Court  appointed  surveyors  to  fix  and  regulate  the  freight  due, 
and  make  other  inquiries,  reserving  to  itself  to  pronounce  definitely  after  the 
surveyor's  report  should  have  been  presented. 

From  this  decision  both  parties  appealed  to  the  Royal  Court  of  appeal  of  Malta. 

On  the  14th  of  March,  1856,  the  Royal  Court,  consisting  of  Dr.  Paolo  Dingli 
(President),  Dr.  Francesco  Chapelle,  the  Hon.  Dr.  A.  Micallef,  C.M.G. ;  Consuls,  the 
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Merchants  F.  Sav.  Farrugia,  Andrea  G.  Calvocoressi,  pronounced  their  decision, 
revoking  the  sentence  of  the  Commercial  Court,  and  deciding  for  the  exclusion  of 
the  Appellant  from  the  demands  advanced  in  his  pet  it  inn.  The  judgment  of  tie- 
Court,  after  recapitulating  the  nature  of  the  action,  proceeded  as  follows:-  "  The 
Court,  considering  that  it  is  not  in  dispute  between  the  parries  that  the  Defendant 
on  the  24th  of  February,  1854,  through  the  medium  of  the  public  brokers  Kvnaud 
and  Pariente,  chartered  the  Maltese  vessel  Sextus,  belonging  to  the  Malta' Navi- 
gation Company,  of  which  the  Plaintiff  is  the  administrator,  and  commanded  by 
Captain  Giuseppo  Barbara,  to  transport  a  full  cargo  from  Alexandria  in  Egypt  to 
Cork  or  Falmouth  for  orders,  hence  to  discharge  at  a  port  of  Great  Britain  or 
Ireland,  or  on  the  Continent  between  Havre  and  Hamburgh,  at  lis.  freight  per 
imperial  quarter,  and  £1  10s.  per  hundred  quarters  gratification  to  the  Captain. 
with  forty  working  lay  days,  and  ten  days  on  demurrage,  with  the  express  clause 
that  the  said  vessel  being  tight,  staunch,  and  strung,  properly  manned,  coppered, 
and  in  every  way  fitted  to  undertake  the  voyage,  should,  with  all  convenient  speed, 
start  from  this  Island  in  ballast  for  [209]  Alexandria,  with  the  obligation  to  be 
consigned  to  the  agents  of  the  charterer  at  the  ports  of  loading  and  discharging, 
and  under  the  penalty  of  the  amount  of  freight  in  case  of  non-performance  of  the 
charter-party.  That  neither  is  it  disputed  between  the  parties  that  the  transport 
of  the  cargo  from  Alexandria  to  any  of  the  places  indicated  in  the  charter-party,  did 
not  take  place.  The  only  question  is,  whether  the  Defendant  has  incurred  the 
obligation  to  pay  the  penalty,  and  the  damages  and  interest  for  not  having  ful- 
filled the  contract,  or  whether  the  action  undertaken  for  that  object  is  inadmissible, 
upon  the  argument  that  the  non-performance  of  the  charter-party  took  place,  not 
by  the  default  of  the  Defendant,  but  that  of  the  Plaintiff  and  of  the  Captain.  I 
sidering,  that  it  is  evident  that  Tfte  Sextus,  chartered  to  the  Defendant  under  the 
above  conditions,  was  not  registered  as  a  British  vessel  until  the  24th  of  March, 
1854;  and  that  the  vessel  did  not  start  from  his  Island  for  Alexandria  until  the 
30th  of  March,  1854,  and  that  the  arrival  at  Alexandria  took  place  on  the  12th 
of  April,  1854.  That  it  is  also  evident  that  the  Captain  of  The  Sextus  refused  to 
recognize  as  agent  of  the  Defendant,  Antoniades,  to  whom  John  Corlett,  son  and 
agent  of  the  Defendant,  and  recognized  as  such  by  Captain  Barbara,  had  ceded  the 
charter-party.  That,  although  Antoniades  pretended  not  to  be  bound  to  the  ful- 
filment of  the  charter-party  on  account  of  the  delay  of  the  Captain  in  starting  from 
this  Island,  yet  the  cession  was  declared  valid  on  the  18th  of  April,  1854,  by  the 
Austrian  Consulate,  to  which  John  Corlett  had  directed  himself.  That,  besides  the 
decision,  by  which  the  cession  was  declared  valid,  John  Corlett  repeated  [210] 
to  Antoniades  his  orders  for  the  consignment  of  the  cargo,  with  the  knowledge  of  the 
Captain.  That  also  Antoniades  on  the  11th  of  May,  1854  (and,  therefore,  before 
the  termination  of  the  lay  days,  which  began  on  the  14th  of  April,  1854),  declared  to 
the  Captain  that  he  was  ready  to  give  him  the  cargo,  provided  that  he  should  first 
regulate  the  indemnification  which  Antoniades  pretended  to  be  due  to  him  for  the 
delay  of  the  vessel.  That,  although  the  Captain  thought  proper  to  communicate 
the  offer  to  Corlett,  yet  he  took  no  further  steps,  either  to  receive  the  cargo  upon  the 
conditions  imposed  upon  him,  nor  to  have  it  declared  by  the  competent  authorities 
that  the  conditions  were  inadmissible,  and  that  notwithstanding  the  -pied  and 
diligence  used  by  Corlett  for  that  object.  That,  although  Antoniades  did  his  besl 
to  get  the  question  between  himself  and  the  Captain  of  the  vessel  settled  in  Alexandria, 
in  spite  of  the  opposition  of  some,  who  had  excepted  the  incompetency  of  the 
British  consulate  to  decide  upon  a  charter-party  stipulated  in  .Malta,  the  diligence 
of  Antoniades  also  remained  useless  and  fruitless.  That  it  does  not  appear  that 
the  Captain  adopted  any  measures  to  effect  the  voyage  contemplated  in  the  charter- 
party,  excepting  by  addressing  himself  to  Corlett  of  Alexandria,  or  had  recourse 
to  any  authority,  excepting  by  protesting  to  have  Corlett  declared  responsible,  or 
to  be  declared  free  from  his  obligations,  or  took  any  steps  to  get  a  cargo  from  other 
persons  for  the  place  of  his  destination,  for  account  of  whom  it  mighl  concern  ; 
but  it  also  appears  that  the  Captain  took  no  legal  steps  with  the  competent 
authorities  for  the  definition  of  the  controversy  which  had  arisen  between  himself 
and  Corlett.  regarding  the  acceptance  of  freight-  offered  [211]  him  by  other  persons, 
and  in  which  Corlett  pretended  that  he  ought    nol    to  interfere,  on   account   of  the 
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cession  made  by  himself  of  the  original  charter-party  to  Antoniades.  That  it 
appears,  finally,  that  the  Captain  upon  his  own  authority  took  upon  himself  to 
dispose  of  the  vessel,  and  instead  of  making  the  voyage  agreed  upon,  to  dissolve  the 
charter-party,  and  to  return  to  this  Island  on  the  24th  of  June,  1854.  Considering, 
that  no  freight  is  due,  when  it  happens  by  the  fault  of  the  Captain  or  of  the  owner 
of  the  vessel  that  the  charterer  did  not  make  use  of  the  same,  and  that  the  cargo 
did  not  arrive  at  the  place  where  the  Captain  or  the  owner  had  bound  himself  to 
transport  it ;  in  such  a  case  no  penalty  is  due,  and  much  less  are  damages  and 
interest  due  besides  the  penalty.  Considering,  that  it  is  not  disputed  by  the  Plain- 
tiff, but  is  even  admitted,  that  the  vessel  at  the  time  of  the  stipulation  of  the  charter- 
party  was  not  tight,  staunch,  and  strong,  properly  manned,  coppered,  and  every  way 
fitted  to  undertake  the  voyage,  notwithstanding  the  declaration  made  by  him  in 
the  charter-party,  that  the  vessel  was  already  fitted  to  navigate,  even  if  it  might 
or  ought  to  be  said,  according  to  the  testimony  produced  by  the  Plaintiff,  that  the 
Defendant  knew  at  the  time  of  the  stipulation  of  the  charter-party  that  the  vessel 
was  not  in  a  state  to  be  able  to  undertake  the  voyage,  notwithstanding  the  declaration 
made  by  the  Plaintiff,  it  results  from  the  same  testimony  that  the  Defendant  was 
in  the  belief  that  the  vessel  would  have  been  able  to  start  for  her  destination  in  a 
few  days.  That  this  was  the  idea  of  the  Defendant  results  from  the  letter  written 
by  him  on  the  26th  of  February,  1854,  to  his  son,  John  Corlett  of  Alexandria,  [212] 
with  which  he  transmitted  him  the  copy  of  the  charter-party,  and  informed  him, 
that  he  expected  that  the  departure  of  the  vessel  from  this  Island  would  take  place 
in  the  course  of  the  next  week  from  then.  That  the  work  necessary  for  the  vessel 
ro  be  put  in  a  state  fit  to  navigate  could  be  done  in  a  few  days.  That  it  does  not 
appear  that  the  Plaintiff  was  impeded  by  any  just  cause  from  doing  the  work.  That 
it  also  appears  that  the  Plaintiff  did  not  procure  the  register  of  the  vessel  until 
24th  of  March,  1854,  that  is,  one  month  after  the  stipulation  of  the  contract.  That 
a  delay  for  thirty-four  days  from  the  date  of  the  charter-party  up  to  the  departure, 
in  the  particular  circumstances  of  the  case,  amounts  to  a  fault  on  the  part  of  the 
owner  of  the  vessel,  and  to  the  violation  of  the  obligation  assumed  by  him,  to  make 
her  start  with  all  convenitnt  speed.  That  by  the  same  nature  of  the  contract,  the 
charter-party  in  question  was  a  stipulation  of  the  Plaintiff  towards  his  cession, 
which  did  not  suffer  an  extraordinary  delay  at  the  departure  of  the  vessel,  in  con- 
sequence of  which  delay  room  was  made  for  a  considerable  alteration  and  reduction 
in  the  freights,  as  the  same  Plaintiff  admitted,  and  ultimately,  in  support  of 
documents,  adduced  circumstances  and  facts  not  to  be  imputed  to  the  Defendant. 
Considering,  that  there  was  no  reason  why  the  agent  of  the  Defendant  might  not 
cede  the  charter-party  under  the  legal  guarantee  of  the  solvability  of  the  cessionary  ; 
that  the  agent  of  the  Defendant  never  denied,  but  always  expressly  declared  that 
he  was  responsible  for  the  cessionary,  and  moreover  took  legal  steps  in  the  British 
Consulate  on  the  29th  of  April,  1854,  against  the  Captain,  '  to  hear  himself  declared 
bound  to  accept  and  respect  the  cession  of  [213]  the  charter-party  made  to  An- 
toniades, and  to  act  accordingly;  also,  if  necessary,  intimating  officially  and 
condemning  the  cessionary  to  the  consignment  of  the  cargo,  or  relative  damages  ; 
and  also  to  have  it  declared  that  the  cession,  being  once  signified,  the  original 
charterer  has  no  other  obligation  than  to  guarantee  to  him  the  solvability  of  the 
cessionary.'  That,  although  the  agent  of  the  charterer  was  rejected  from  the 
demand  for  the  reason  that  the  lay  days  were  still  in  progress,  yet  the  Captain  took 
no  legal  steps  after  the  completion  of  the  lay  days,  either  against  Antoniades,  or 
against  the  agent,  for  the  consignment  of  the  cargo.  Considering,  that  the  Captain 
had  no  right,  in  the  particular  circumstances  of  the  case,  to  resolve  the  charter- 
party  on  his  own  authority,  and  to  return  to  this  Island  from  Alexandria  without 
first  calling  at  least  the  agent  of  the  Defendant  before  judgment,  and  obtaining 
against  him  a  sentence  declaring  that,  having  failed  to  load  the  vessel  within  a 
certain  time,  he  was  permitted  to  set  sail,  on  the  occasion  of  which  the  demand 
perhaps  might  have  been  discussed  and  settled  the  question  of  the  validity  of  the 
cession ;  that  relative  to  the  damages  pretended  on  account  of  the  delay,  and  that 
respecting  the  regularity  of  the  offers  of  other  charters,  or  at  least  the  competent 
authority  could  have  made  such  provisions  as  might  have  been  thought  useful  or 
necessary  to  diminish  as  much  as  possible  the  damages  of  those  interested — decides 
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for  the  exclusion  of  the  Plaintiff  from  the  demands  advanced  in  the  petition,  and 
consequently  for  the  revocation  of  the  sentence  pronounced  by  the  Royal  Com- 
mercial Court  on  the  30th  of  December,  1854."' 

The  appeal  was  from  this  judgment. 

[214]  Mr.  Bovill,  Q.C.,  and  Mr.  Archibald,  for  the  Appellant.— This  is  a  question 
respecting  the  validity  of  a  charter-party  effected  in  Malta,  on  a  ship  registered  as 
a  British  ship,  entered  into  by  parties  resident  within  and  subject  to  the  jurisdiction 
of  the  Courts  of  that  Island.  There  is  no  difference  between  the  law  of  England,  and 
the  law  in  force  in  Malta,  in  respect  to  shipping  transact  ions  upon  the  question  at 
issue.  Consulate  de  Marie,  cap.  260,  pars.  870,  9;  Compendio  di  Diretto  Com- 
merciale,  p.  96  (Malta,  1844).  The  case,  therefore,  must,  be  decided  by  the  same 
rules  as  prevail  in  Westminster  Hall.  Two  points  only  are  material  to  be  considered. 
First,  whether,  in  the  circumstances,  an  action  would  lie  against  the  charterer; 
and  if  that  is  decided  in  the  affirmative,  then,  secondly,  a  further  question  arises, 
upon  what  principle  the  damages  for  the  non-performance  of  the  contract  by  the 
charterer  are  to  be  assessed.  In  the  first  place  we  object  to  the  judgment  of  the 
Royal  Court  of  appeal,  as  it  contains  erroneous  statements  and  conclusions.  Thus, 
in  respect  of  the  facts,  the  judgment  states  that  the  charter-party  contained  an 
express  clause,  "that  the  vessel  being  tight,  staunch,  and  strong,  properly  manned 
and  coppered,  etc.,  should,  with  all  convenient  speed,  start,"  whereas,  the  words  of  the 
charter-party  are,  that  the  vessel  "  shall,  with  all  convenient  speed,  proceed  in  ballast 
to  Alexandria."  Again,  it  is  assumed  by  the  Court,  that  by  the  charter-party  it 
appeared  that  the  vessel  was  at  the  date  thereof  fit.  to  start  ;  but  no  such  declaration 
is  to  be  found  in  it.  Then  as  to  the  law  applicable  to  the  case,  the  Court  below  has 
assumed  that  there  was  no  reason  why  the  agent  of  the  charterer  could  [215]  not 
cede  the  charter-party,  under  the  legal  guarantee  of  the  solvability  of  the  cessionary, 
a  position  which  we  contend  cannot  be  sustained.  Further,  the  Court  assumed  that 
the  Captain  refused  to  recognize  Antoniades  as  agent  of  the  charterer;  whereas, 
the  letter  of  the  Captain  shows  that  he  was  willing  to  recognize  him  as  the  agent  to 
fulfil  the  charter,  and  only  refused  to  recognize  him  as  principal.  So  again,  it 
was  assumed  by  the  Royal  Court,  that  it  was  the  duty  of  the  Captain  to  obtain  an 
adjudication  of  the  matter  in  dispute,  by  some  Tribunal  at  Alexandria;  and  that  he 
was  guilty  of  neglect  in  not  doing  so.  Now,  it  is  clear,  that  in  law.  no  such  duty 
existed,  and  that  any  attempt  to  obtain  an  adjudication  at  Alexandria  would  have 
been  fruitless,  as  the  Tribunal  of  the  British  Consulate  had,  in  the  proceedings  by 
Antoniades  against  the  Captain  to  have  the  charter-party  annulled,  pronounced 
itself  incompetent  to  adjudicate  on  the  question  in  dispute. 

Upon  the  first  ground,  then,  the  misconstruction  of  the  charter-party,  we  submit, 
that  the  decision  appealed  from  cannot  be  upheld.  The  stipulation  "  that  the  said 
ship,  being  tight,  staunch,  properly  manned,  and  in  every  way  fitted  for  the  voyage, 
shall,  with  all  convenient  speed,  proceed  in  ballast  to  Alexandria,"  did  not  imply 
that  she  was  then  fit  for  the  voyage. — [Sir  John  T.  Coleridge:  The  charter-party 
says,  "  Now  at  anchor  in  this  port."  Surely,  that  must  refer  to  the  date  of  the  execu- 
tion of  that  instrument.] — The  fitness  for  the  voyage  was  not  a  condition  precedent 
to  the  performance  of  the  contract  to  load  on  the  part  of  the  charterer,  nor  could  the 
shipowner  mean  to  represent  that  she  was  so  fit  at  the  date  of  the  charter-party  :  all 
he  could  mean  was,  that,  the  [216]  vessel  should  be  fitted,  within  a  reasonable  time. 
for  the  voyage.  The  ship,  it  cannot  be  denied,  was,  within  a  reasonable  time,  so 
fitted,  and  did,  with  all  convenient,  speed,  proceed  in  ballast  to  Alexandria,  according 
to  the  terms,  and,  as  we  insist,  within  the  true  meaning  of  the  charter-party.  Even 
supposing  that  the  ship  did  not  "with  all  convenient  speed"  proceed  in  ballast  to 
Alexandria,  yet  the  delay  was  not  of  such  a  character  that  the  object  of  the  charter- 
party  and  of  the  voyage  was  thereby  frustrated.  The  delay  from  the  24th  of 
February  to  the  30th  of  March  is  satisfactorily  accounted  for,  as  the  weather  was 
so  bad  that  the  work  could  not  go  on.  But  the  delay  was  in  reality  of  no  importance. 
for  if  the  vessel  had  been  actually  at  anchor  in  port,  as  the  charter-party  represent,  d 
it  to  be,  and  had  sailed  a  few  days  afterwards,  it  would  have  completely  satisfied 
the  requirement  of  sailing  "with  convenient  speed."  This  being  so.  the  mere  fact 
of  failing  to  sail  within  a  reasonable  time  was  no  answer  to  the  action.  Clipsham  v. 
Vertue  (5  Q.  B.  Rep.  265).     Lord  Denman  there  says,  "  The  Plaintiff's  neglect  -hall 
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not  exonerate  the  Defendant,  unless  it  precludes  him  from  making  use  of  the  vessel." 
So,  in  Tarrabochia  v.  Hickie  (1  Hurlst,  and  Nor.  183),  the  stipulation  in  the  charter- 
party  was,  that  the  ship  was  to  sail  with  all  convenient  speed,  and  Chief  Baron  Pollock 
held' that  such  stipulation  was  not  a  condition  precedent.  Hurst  v.  Usborne  (18 
Com.  Ben.  Rep.  144),  is  an  authority  that  the  fact  of  a  vessel  not  having  arrived  at 
port  in  consequence  of  sea  perils,  until  the  grain  export  trade  was  over,  did  not 
exonerate  the  charterer  from  loading  a  cargo.  Bornmann  v.  Tooke  (1  Canipb.  377), 
Freeman  v.  [217]  Taylor  (8  Bingh.  124),  Havelock  v.  Geddes  (10  East.  555),  GJaholm 
v.  Hays  (2  Man.  and  Gr.  257,  S.  C.  2  Scott,  N.  R.  471),  ON  ire  v.  Booker  (1  Exch.  Rep. 
416),  Hall  r.  Cavenoze  (4  East.  177),  Constable  v.  Cloberie  (Palm.  397),  all  illustrate 
the  principle  that  the  stipulation  "  to  sail  with  convenient  speed  "  does  not  create  a 
condition  precedent,  Abbott  "  On  Shipping,"  p.  221  (9th  Edit,).  This  rule  of  English 
mercantile  law  is  founded  upon  just  principles,  and  is  in  every  respect  so  consonant 
to  justice,  that  in  the  absence  of  authority  of  the  law  of  Malta  to  the  contrary,  it 
must  be  assumed  to  be  the  mercantile  law  in  force  in  Malta.  The  charter-party  was 
binding  upon  the  charterer,  and  ought  to  have  been  fulfilled  by  him,  and  there  was 
a  clear  breach  of  it  on  his  part  by  his  default,  as  he  was  bound  to  put  on  board  a 
full  cargo,  Hunter  v.  Fry  (2  Bar.  and  Aid.  -121).  Such  omission  was  without  any 
lawful  excuse.  The  charterer  cannot  uphold  the  assignment  by  his  agent  to 
Antoniades,  as  the  charter-party  could  not  be  ceded  to  him  without  the  shipowner's 
consent.  Cession  by  an  agent  is  a  personal  contract  only,  Lennard  v.  Robinson 
(5  Ell.  and  Bla.  125).  In  fact,  the  charter-party  was  not  ceded  or  assigned  by  the 
charterer,  so  as  to  discharge  him  from  the  responsibility  of  performing  its  conditions. 
Again,  the  Captain  was  not  bound  to  accept  the  offer  made  by  Messrs.  Foster  and  Co., 
and,  at  all  events,  he  could  not  properly  have  accepted  the  same  without  the  sanction 
of  Corlett,  the  charterer's  agent,  which  was  withheld. 

Assuming  then,  that  the  action  was  maintainable  against  the  charterer,  the  only 
question  left  to  consider  is  the  measure  of  damages  for  not  loading  pursuant  to  the 
conditions  in  the  charter-party.  There  has  been  a  [218]  breach  of  the  charter-party 
by  the  charterer,  therefore,  the  ship  owner  is  entitled  to  the  penalty  therein  provided. 
The  damages  are  assessed  at  £1628  lis.  as  the  amount  of  full  freight  that  might 
have  been  earned,  but  from  that  amount  we  are  willing  to  make  a  deduction  of  the 
sum  of  £77  14s.  Id.,  for  the  freight  earned  on  the  return  voyage  from  Alexandria 
to  Malta.  In  addition  to  this  amount  we  claim  to  recover,  first,  the  sum  of  £80, 
for  ten  days'  demurrage  at  £8  per  day,  provided  for  by  the  charter-party  ;  secondly, 
the  sum  of  £325  for  demurrage  on  demurrage  consumed  at  Alexandria,  being  at  the 
rate  of  £25  per  day  for  thirteen  additional  days,  during  which  the  ship  lay  for  cargo  ; 
and,  lastly,  we  claim  the  sum  of  £61  Is.  8d.,  the  expenses  the  Captain  was  put  to, 
while  the  ship  was  waiting  for  a  cargo.  Upon  the  question  of  damages  they  cited 
Devilleneuve's  Diet.,  verb  *'  Fret,"  No.  56,  citing  Dageville,  Tome  II.  p.  350. 

Mr.  Wilde,  Q.C.,  and  Mr.  Honyman,  for  the  Respondent,- — -We  admit  that  the 
charter-party  must  be  construed  according  to  English  mercantile  law,  though  the 
mode  of  pleading  in  the  Courts  of  Malta  is  different  from  that  in  practice  here;  but 
we  do  not  insist  on  any  objection  on  that  score.  First,  By  the  terms  of  the  charter- 
party,  the  vessel  ought,  at  the  date  thereof,  to  have  been  actually  coppered  and  "  at 
anchor  in  this  port,"  and  to  have  proceeded  "  with  all  convenient  speed  "  to  Alex- 
andria. Now,  the  due  performance  by  the  Master  and  shipowners  of  these  warranties 
were,  in  law,  a  condition,  precedent  to  their  right  to  call  upon  the  Respondent,  the 
charterer,  to  provide  a  cargo  for  the  ship.  The  time  at  which  a  [219]  vessel  sails 
is  a  most  important  matter  in  contracts  of  affreightment,  and  the  charterer  was  not 
bound  to  complete  his  part  of  the  engagement,  as  this  condition  was  not  performed. 
In  Ollive  v.  Booker  (1  Exch.  Rep.  416),  it  was  held  that  the  time  when  the  vessel  sailed 
was  material,  and  that  the  statement  in  the  charter-party  amounted  to  a  warranty. 
So,  in  Gtaholrn  v.  Hays  (2  Man.  and  Gr.  257),  the  date  mentioned  in  the  charter-party, 
for  sailing,  was  held  to  be  a  condition  precedent.  Mr.  Justice  Maule  (ib.  263)  there 
says,  that  if  the  sailing  on  a  particular  day  "  is  a  condition  precedent  in  this  case,  the 
sailing  within  a  reasonable  time  would  also  have  been  held  to  be  a  condition  pre- 
cedent. There  is  a  difficulty  in  saying  that  the  one  is  a  condition  precedent,  and  not 
the  other."  The  same  principle  was  laid  down  and  acted  upon  in  Thompson  v. 
GUI  espy  (5  Ell.  and  Bla.  209).     The  case  of  Hurst  v.  Usborne  (18  Com.  Ben.  Rep.. 
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150)  does  not  apply.  There  the  vessel  met  with  bad  weather  and  sustained  much 
damage,  but  that  contingency  was  foreseen  and  provided  for  by  the  charter-party. 
By  reason  of  the  delay  that  took  place  in  the  present  rase,  the  objecl  of  the  charterer 
in  effecting  the  charter-party  was  wholly  frustrated.  The  non-fulfilment  of  the 
charter-party  "Was  solely  attributable  to  the  default  of  the  Master  and  shipowners. 
A  cargo  would  have  been  loaded  in  the  first  instance,  but  for  the  refusal  of  the 
Captain  to  recognize  Antoniades  as  holder  of  the  charter-party,  by  virtue  of  the 
cession,  and  to  accept  the  cargo  offered  to  him  by  Antoniades  oil  the  I  lth  of  May. 
1854,  before  the  expiration  of  the  lav  days  ;  and  again,  in  refusing  the  charter-party 
offered  him  by  Messrs.  Fowler  and  Co.,  for  a  cargo  to  England. 

[220]  Secondly.  Upon  the  question  of  the  damages.  In  no  case  could  the  claim 
advanced  by  the  Appellant,  be  sustained.  It  is  for  consequential  damages.  At 
any  rate,  the  sum  of  £77  14s.  Id.,  earned  on  the  return  voyage,  is  to  be  deducted 
from  the  claim  for  freight.  So  also  must  be  deducted  the  freight  which  mighl  have 
been  earned,  if  the  Captain  had  accepted  the  offer  made  by  Messrs.  Fowler  and  Co., 
for  the  goods  to  be  conveyed  to  England.  The  claim  for  the  personal  expenses  of 
the  Captain  cannot  be  admitted.  If  he  chose  to  stay  after  the  expiration  of  the 
demurrage  and  lay  days,  in  the  face  of  the  positive  refusal  of  the  charterer's  agenl 
to  put  a  cargo  on  board,  it  was  his  own  fault. 

Their  Lordships'  judgment  was  delivered  by 

The  Right  Hon.  Sir  John  T.  Coleridge  (July  11,  1858). — Two  questions  sub- 
stantially were  raised  in  the  argument  before  us:  the  lirst.  whether,  under  the 
circumstances,  the  Plaintiff  could  maintain  any  action  against  the  Defendant;  and 
the  second,  supposing  the  lirst  to  be  answered  in  the  affirmative,  on  what  principle 
the  damages  recoverable  should  be  assessed. 

The  facts  were  shortly  these:  the  Respondent  on  the  24th  of  February,  L854, 
chartered  a  vessel  called  The  Serins,  belonging  to  a  Company  whom  the  Appellant 
represents.  In  the  charter-party  she  was  described  as  "  The  good  ship,  or  vessel. 
called  The  Sextus,  coppered,  A.  1,  of  Malta,  of  the  measurement  of  123  tons  register. 
or  thereabouts,  now  at  anchor  in  this  port."  It  was  stipulated  that  she  "being 
tight,  staunch,  and  strong,  and  properly  manned,  and  every  way  fitted  for  the  voyage, 
should  [221]  with  all  convenient  speed  proceed  in  ballast  to  Alexandria  in  Egypt, 
and  there  load  from  the  charterer  a  full  and  complete  cargo  of  beans,  wheat,  Indian 
corn,  other  grains,  seeds,  or  any  other  lawful  merchandize."  Being  bo  loaded,  she  was 
"to  proceed  to  Cork  or  Falmouth,  for  orders,  to  discharge  at  a  safe  port  afloat  in 
low  tide  in  the  United  Kingdom  of  Great  Britain  and  Ireland,  or  at  a  safe  port  on  the 
Continent  between  Havre  and  Hamburgh  (both  inclusive),  ordets  to  be  given  by 
return  of  post  from  London,  or  lay  days  to  commence."  The  rates  of  freight  and 
other  usual  matters  were  then  stated,  and  the  charter-party  went  on  to  provide 
thus:  "  forty  working  days  are  to  be  allowed  the  said  merchant  (if  the  ship  is  not 
sooner  dispatched),  for  loading  and  unloading  the  ship  :  the  lay  days  to  commence 
when  the  vessel  shall  be  ready  to  receive  her  cargo  at  her  port  of  Loading,  to  cease 
when  loaded,  and  to  recommence  when  ready  to  discharge  at  her  port  of  unloading: 
the  time  spent  in  going  from  port  to  port  not  to  be  included  in  the  said  lay  days: 
ten  days  on  demurrage  over  and  above  the  said  laying  days  at  £8  sterling  per  day. 
Penalty  for  non-performance  of  this  agreement,  the  amount  of  freight."  This  was 
signed  by  the  Captain,  Giuseppe  Barbara,  and  the  Respondent. 

At  the  date  of  the  charter-party  Tin  Sextus  was  not  coppered.  She  was  not 
lying  at  anchor  or  afloat,  nor  had  she  obtained  her  register.  She  was  an  entirely 
new  vessel,  still  in  a  dry  dock,  her  coppering  being  in  course  of  completion.  She 
was  not  ready  to  sail  until  the  28th  March,  and  being  prevented  by  the  state  of  the 
weather,  did  not  in  fact  sail  till  the  30th  of  that  month,  and  she  reached  Alexandria 
on  the  12th  of  April  1854.  On  that  day  Barbara  gave  notice  [222]  of  his  arrival 
to  John  Corlett,  tin'  Respondent's  agent  at  Alexandria,  and  informed  him  thai  he 
should  be  ready  to  receive  cargo  on  the  1 1th. 

Meantime,  on  the  10th  March  1854,  John  Corlett  had  made  a  cession  of  the 
charter  to  one  Antoniades  at  Alexandria,  and  on  i  lie  arrival  of  the  vessel,  he  referred 
the  Captain  entirely  to  the  cessionary,  affirming  that  lbs  principal  (the  Respondent) 
had  nothing  more  to  do  with  the  charter-party  than  to  guarantee  the  solvency  of 
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the  cessionary.  The  cessionary  having  first  sought  in  vain  to  invalidate  the 
cession  as  between  himself  and  Corlett,  on  account  of  the  delay  in  the  arrival  of 
the  vessel,  refused  on  the  same  ground  to  give  the  Captain  any  cargo.  Barbara 
refused  entirely  to  acknowledge  the  cession,  or  release  the  charterer  ;  at  the  same  time 
expressing  his  readiness  to  receive  a  lawful  cargo  from  any  one,  under  order  of 
John  Corlett. 

Freights  had  fallen  very  considerably  below  the  rates  named  in  the  charter- 
party,  between  the  date  of  the  charter-party  and  that  of  the  cession  ;  and  they  fell 
again  still  lower  on  the  19th  of  March,  and  so  continued. 

The  vessel  lay  at  Alexandria,  waiting  for  cargo  for  the  whole  of  her  lay  days 
and  her  ten  demurrage  days,  but  received  none. 

These  are  the  circumstances  on  which  their  Lordships  are  to  determine  whether 
an  action  can  lie  maintained ;  and  we  think  it  better  to  separate  them  from  the 
remaining  circumstances  on  which  the  principle  of  assessment  of  damages  will 
depend,  if  it  should  become  necessary  to  consider  that. 

It  may  serve  to  clear  the  case  if  we  state  at  once,  that  we  attach  no  importance 
to  the  cession.  It  [223]  appears  to  their  Lordships  not  easily  reconcileable  to  reason 
or  justice,  that  one  party  to  a  mercantile  contract  should  have  the  power,  without 
the  privity  or  consent  of  the  other,  to  substitute  a  third  person  for  himself  and  in 
his  place,  simply  on  condition  of  being  responsible  for  the  solvency  of  that  third 
person.  The  circumstances  and  the  qualifications  of  the  parties  between  whom  a 
contract  is  made,  are  always  material,  in  a  greater  or  less  degree.  A  change  of 
the  party  on  one  side,  even  with  this  guarantee,  alters  the  condition  of  the  other 
party,  affects  the  nature  of  his  remedy,  and  makes  the  contract  a  new  one.  Some 
well-known  exceptions  in  the  general  mercantile  law  have  been  recognized,  as  in  the 
case  of  negotiable  or  transferable  instruments;  but  we  are  not  aware  that  charter- 
parties  have  ever  been  included  among  these  ;  and  though  some  evidence  may  appear 
of  a  custom  of  this  kind  prevailing  at  Alexandria,  yet  nothing  is  shown  as  to  the 
circumstances  of  its  extent,  notoriety,  or  qualifications  ;  and  there  is  nothing  to 
show  that  it  could  bind  the  Appellant,  a  Maltese  shipowner.  We  think,  therefore, 
the  case  is  to  be  considered  as  if  no  such  cession  had  been  made. 

The  case  for  the  Respondent,  then,  rests  on  this  ground,  that  it  was  a  condition 
precedent  to  any  liability  attaching  upon  the  charterer,  that  the  vessel  should  have 
been  at  the  date  of  the  charter-party  actually  coppered  and  at  anchor  in  the  port, 
or,  at  all  events,  that  she  should  have  proceeded  with  all  convenient  speed  to  Alex- 
andria ;  and  that  the  Appellant  had  failed  in  these  respects. 

It  is  unnecessary  to  determine  whether  the  completion  of  the  coppering  of  the 
vessel  was  a  condition  [224]  precedent  or  not  to>  the  maintaining  an  action  on  the 
charter-party,  because  it  seems  clear  that  the  stipulation  has  reference  to  the  time  of 
the  sailing,  and  not  to  the  date  of  the  charter-party.  It  is  important  not  to  give 
to  mercantile  instruments,  such  as  this,  an  unnecessarily  strict  construction,  but 
such  a  one  as,  with  reference  to  the  context,  and  the  object  of  the  contract,  will  best 
effectuate  the  obvious  and  expressed  intent  of  the  parties.  The  term  "  coppered  " 
is,  indeed,  in  the  same  branch  of  the  sentence  with  the  words  "  at  anchor  in  the  port,'' 
which  point  to  a  time  then  present;  but  it  is  more  nearly  united  to  the  words  "  A.  1." 
and  the  words  describing  her  measurement;  and  it  is  followed  by  the  words  "  tight, 
staunch,  and  strong,  and  properly  manned,  and  every  way  fitted  for  the  voyage." 
Now,  all  these  point  to  matters  which  are  of  importance  only  with  reference  to  the 
time  of  taking  in  her  cargo,  and  sailing,  and  with  reference  to  these  only  is  the 
completion  of  the  coppering  material.  It  would  be  unreasonable  so  to  construe 
this  stipulation,  therefore,  as  to  make  the  whole  contract  fail,  if  a  single  sheet  of 
the  coppering  should  have  been  incomplete  at  the  date  of  it,  which  yet  would  be 
the  consequence  of  holding  the  construction  contended  for  by  the  Respondent. 

We  have  intimated  that  the  words  "  now  at  anchor  in  the  port "  are  not  to  be 
disposed  of  on  the  same  ground ;  they  certainly  refer  to  the  time  of  the  execution 
of  the  charter-party ;  but  still,  to  make  the  whole  force  of  the  instrument  depend  on 
a  literal  compliance  with  this  unimportant  stipulation,  would  be  unreasonable. 
If,  indeed,  by  the  failure  in  this  respect  of  the  shipowner,  the  object  of  the  charter- 
[225]  party  had  been  frustrated,  a  different  conclusion  might  have  been  proper. 
We  come,  therefore,  to  the  stipulation  that  she  should  sail  "  with  all  convenient 
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speed,"  which  raises  a  much  more  material  question.  In  the  first  place,  we  cannot 
doubt  that  it  was  the  objeel  of  the  charterer  thai  the  vessel  should  sail  promptly; 
the  language  itself  points  to  this.  The  expression  "  now  al  anchor  in  the  port,"  we 
have  just  been  considering,  has  the  same  hearing.  A  letter  of  the  26th  of  February, 
from  the  Respondent  to  his  agent  at  Alexandria,  Bhows  the  understanding  and 
expectation  of  the  former;  and  the  specific  objeel  of  the  adventure  makes  this  the 
must  reasonable  view  to  be  taken.  The  vessel  was  to  go  to  Alexandria,  chartered  at 
eel-tain  rates  of  freight  agreed  on:  unless  freights  could  be  procured  there  at  an 
advance  on  those  rates,  the  objeel  of  the  charterer  would  be  defeated.  It  is  to  be 
supposed  that  he  had  made  his  bargain  at  Malta,  with  knowledge  of  a  then  existing 
state  of  freights  at  Alexandria,  or  in  expectation  of  one  at  do  remote  period:  and 
when,  in  addition,  it  is  considered  how  liable  to  fluctuation  the  rate  of  freights  is 
from  a  variety  of  causes,  it  seems  to  follow  that  time  must  he  a  most  important 
element  in  the  formation  ami  completion  of  BUch  a  contract  as  the  one  before  US. 

Now.  the  facts  appear  to  lie,  that  the  contract  having  beer  made  on  the  24th  of 
February,  the  vessel  represented  in  it  as  then  lying  at  anchor  was  not  made  fit 
to  sail  until  the  28th  of  March,  did  not  sail  till  the  'With,  ami  was  not  ready  to  receive 
cargo  at  Alexandria  until  the  14th  of  April,  More  than  a  calendar  month  was, 
therefore,  expended,  and  it  is  immaterial  to  the  charterer  whether  necessarily  or 
[226]  unnecessarily,  in  making  her  ready  for  the  voyage;  over  this  he  had  no 
control,  and  it  does  not  lie  in  the  shipowner's  month  to  say  that  the  time  was  idly 
thrown  away:  it  is  said  that  many  of  these  days  were,  either  by  reason  of  the 
weather,  or  from  other  causes,  days  on  which  no  work  could  be  done:  hut  it  is  not 
said  that  this  number  was  greater  than  persons  entering  into  a  contract  of  this  kind 
at  Malta  might  reasonably  have  anticipated.  Sixteen  days  and  a  half  are  admitted 
to  have  been  actually  expended  in  working  on  her  to  make  her  fit  for  the  voyage; 
and,  looking  at  all  the  circumstances,  it  appears  to  us  that  the  shipowner  has  failed 
in  the  performance  of  a  very  material  stipulation  of  the  contract. 

But,  then,  it  was  contended,  that  the  delay  in  the  present  case  had  been,  in  fact. 
of  no  importance,  for  that  if  the  vessel  had  been  actually  floating  at  anchor,  as 
represented,  at  the  date  of  the  contract,  and  sailed  in  so  few  days  after,  as  to  have 
completely  satisfied  the  requirement  of  sailing  with  all  convenient  speed,  she  could 
not  have  been  ready  to  receive  cargo  until  beyond  the  middle  of  March  :  hut  that  the 
evidence  showed  that  freights  had  fallen  considerably  at  Alexandria  before  the  Kith 
of  March,  the  date  of  the  cession,  and  that  they  fell  still  lower  on  the  19th  of  that 
month,  that  no  other  loss  hut  by  the  falling  of  freights  had  been  alleged,  nor  was  it 
shown  that  the  charterer  had  taken  up  any  other  vessel,  or  declined  any  cargoes, 
or  in  any  way  altered  his  position  in  consequence  of  the  delay. 

Under  such  circumstances,  it  was  contended  that  had  this  been  an  English 
contract,  it  xvas  clear  that  the  mere  failing  to  sail  within  a  reasonable  time,  or  with 
convenient  speed,  xvas  no  answer  to  an  action  [227]  on  the  contract.  Clipsha/m  v. 
Vertue  (5  Q.B.  hep.  26."))  and  Tarrdbochia  v.  Eickie  (1  Hurlst.  and  Nor.  183),  with 
several  other  cases,  weit'  cited  iti  support  of  this  doctrine:  and  it  was  further  con- 
tended, that  this  rule  of  our  mercantile  law  was  founded  so  manifestly  on  good 
sense  and  equity,  effectuating  so  generally  the  probable  intentions  of  the  parties, 
that,  in  the  ahsence  of  any  express  authority  to  the  contrary,  it  was  to  he  presumed 
to  be  the  law  governing  the  mercantile  contracts  of  Malta.  Limiting  ourselves  to 
the  facts  of  this  case,  and  to  the  extent  to  which  it  is  necessary  to  go  for  the  present 
judgment,  we  agree  to  both  parts  of  tins  argument  ;  the  parties  have  not  expressly 
stated  for  themselves  in  the  charter-party  th.it.  unless  the  vessel  sailed  by  a  specified 
day,  the  charter-party  should  he  at  an  end  :  and  Courts  ought  to  he  slow  to  make  such 
a  stipulation  for  them.  It  is  to  lx?  presumed  thai  the  Respondent,  residing  al 
Malta,  knew  of  the  delay  in  the  completion  of  the  vessel,  and  of  the  time  when  it  was 
ultimately  in  a  condition  to  sail  :  if  so.  and  he  had  intended  to  insist  that  the  charter- 
party  was  no  Longer  binding,  nothing  would  have  been  more  easy  or  just  than  to 
give  notice  to  the  Appellant  that  he  so  regarded  it.  The  object  of  the  charter-party 
is.  indeed,  frustrated,  hut  not  by  any  delay  in  the  ship's  sailing,  such  as  the  charterer 
had  a  right  to  complain  of:  that  which  defeated  his  speculation  was  the  fall  in  the 
rate  of  freight  :  it  xvas,  therefore,  for  him  to  show  that  had  the  shipowner  performed 
his  contract  in  time,  the  ship  would  have  arrived  before  the  fall  had  occurred:  this 
he  has  failed  to  do. 
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There  is  no  evidence  that  he  might  not  have  procured  freight  when  she  did  arrive, 
at  as  good  a  rate  as  [228]  that  at  which  it  might  have  been  procured  on  the  day 
when,  according  to  his  own  calculation,  the  vessel  ought  to  have  arrived. 

A  doubt,  indeed,  was  expressed  by  Mr.  Justice  Maule,  as  to  this  doctrine,  in 
Glaholm  v.  Hays  (2  Man.  and  Gr.  257),  that  if  a  stipulation  that  a  vessel  should  sail 
on  or  not  later  than  a  day  named,  amounted  to  a  warranty  as  to  the  time  of  sailing, 
and  made  her  so  sailing  a  condition  precedent  to  any  action  on  the  charter- 
party,  it  rather  appeared  to  him,  that,  on  the  same  principle,  a  stipulation  that 
she  should  sail  with  all  convenient  speed,  which  the  finding  of  the  jury  would 
convert  into  a  time  certain,  should  be  equally  considered  a  warranty,  and  should 
make  her  sailing  a  condition  precedent  to  a  recovery  on  the  charter-jjarty.  But 
the  question  in  those  cases  arises  on  the  intention  of  the  parties  :  and  in  determining 
this  it  is  impossible  to  exclude  the  nature  of  the  thing  stipulated  for.  A  contract 
that  a  thing  shall  be  done  on  a  day  named  is  in  itself  certain  and  defined  ;  it  excludes 
all  consideration  of  the  infiuence  of  future  circumstances;  but  a  contract  that  it 
shall  be  done  with  all  convenient  speed  necessarily  admits  a  consideration  of  them 
all ;  and  then  what,  under  the  circumstances,  is  "  convenient  speed,"  may  plausibly 
enough  be  judged  differently  by  different  minds.  It  is,  therefore,  not  unreasonable 
to  hold,  that  in  the  former  case  the  stipulation  was  intended  to  be  a  warranty,  and 
yet  to  consider  a  failure  in  the  latter  as  only  entitling  the  party  to  a  cross  action, 
or  allowance  from  the  damages,  whenever  the  consequence  of  the  failure  has  only 
been  partially  injurious,  and  has  left  the  main  object  of  the  contract  still  attainable. 

We  agree,  too,  that  no  difference  has  been  shown  [229]  to  exist  between  the 
mercantile  law  of  Malta  and  our  own  in  this  respect,  and  we  feel  that  it  is  extremely 
desirable  that  the  law  regulating  the  construction  of  mercantile  contracts  and  the 
remedies  for  breach  of  them  should,  as  much  as  possible,  proceed  on  the  same 
principle  in  all  parts  of  the  world,  and  especially  that  this  uniformity  should 
prevail  in  respect  of  this  country  and  its  dependencies.  Their  Lordships  think, 
therefore,  that  this  action  was  maintainable. 

We  are  then  to  determine  on  what  principle  the  damages  are  to  be  ascertained. 
According  to  the  words  of  the  charter-party,  the  penalty  for  the  non-performance 
of  the  agreement  was  to  be  the  amount  of  freight,  and  accordingly  the  present 
Appellant  in  his  original  suit  claimed  against  the  Respondent  the  sum  of 
£2016  8s.  7d.,  being  the  amount,  as  he  calculated  it,  of  the  full  freight,  with  costs, 
damages,  and  expenses,  after  deducting  from  the  freight,  a  sum  of  £77  14s.  Id.,  for 
freight  earned  by  the  ship,  as  hereinafter  mentioned. 

The  law  of  this  country  on  the  question  of  penalty,  or  liquidated  damages,  may 
now  be  considered,  after  a  great  number  of  decisions,  not  perhaps  all  of  them  strictly 
reconcileable  with  each  other,  to  be,  however,  at  length  satisfactorily  settled,  and  the 
hinge  on  which  the  decision  in  every  particular  case  turns,  is  the  intention  of  the 
parties,  to  be  collected  from  the  language  they  have  used.  The  mere  use  of  the  term 
"  penalty,"  or  the  term  "  liquidated  damages,"  does  not  determine  that  intention, 
but,  like  any  other  question  of  construction,  it  is  to  be  determined  by  the  nature  of 
the  provisions  and  the  language  of  the  whole  instrument.  One  circumstance,  how- 
ever, is  of  great  importance  towards  the  arriving  at  a  conclusion  ;  [230]  if  the  in- 
strument contains  many  stipulations  of  varying  importance,  or  relating  to  objects  of 
small  value  calculable  in  money,  there  is  the  strongest  ground  for  supposing  that  a 
stipulation,  applying  generally  to  a  breach  of  all,  or  any  of  them,  was  intended  to  be  a 
penalty,  and  not  in  the  way  of  liquidated  damages.  Now,  when  this  charter-partv  is 
looked  at,  it  will  be  found  that  it  contains,  as  might  be  expected,  manv  stipulations  of 
greater  or  less  importance,  the  breach  of  any  one  of  which,  however  minute,  would, 
in  one  sense,  be  a  non-performance  of  the  agreement ;  it  can  hardlv  lie  supposed  that 
the  whole  amount  of  the  freight  could  be  intended  to  be  forfeited  for  any  one  breach  : 
and  the  true  sense  seems  to  be  that,  for  any  minor  breach,  the  damages  to  be  recovered 
within  the  amount  of  freight  are  the  damages  actually  sustained  ;  though  it  is  not 
inconsistent  with  this,  that  in  case  of  an  entire  non-performance,  such  as  a  neglect 
or  refusal  to  put  any  cargo  on  board  so  that  no  freight  could  be  earned,  the  parties 
had  agreed  that  the  damages  should  be  the  full  amount  of  freight  stipulated  for  in 
the  instrument. 

The  Appellant  appears,  in  substance,  to  have  so  construed  the  instrument.     He 
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contends  that  there  has  been  a  non-performance,  total  in  amount,  except  in  respect 
of  a  small  portion  of  freight  earned  on  the  return  voyage  from  Alexandria  to  Malta, 
to  the  extent  of  £77  14s.  Id.,  for  which  he  is  contenl  to  give  credit,  deducting  it  from 
£1628  lis.,  the  calculated  amount  of  the  full  freight,  which  leaves  a  balance  of 
£1550  16s.  lid.  But  the  Respondent  seeks  further  to  deduct  in  respeel  of  the  freight 
which  might  have  been  earned,  by  accepting  a  charter-party  offered  by  certain 
brokers,  Messrs.  Fowler  and  Co.,  [231]  for  goods  to  be  conveyed  to  England.  This 
offer  was  distinctly  disclaimed  by  the  Respondent's  agent,  as  having  proceeded  from, 
or  having  been  authorized  by,  him.  It  was  made  before  the  expiration  of  the 
demurrage  days  stipulated  for  in  the  charter-party,  during  the  time,  there- 
fore, for  which  the  Captain  of  the  vessel,  who  insisted  on  the  liability 
of  the  Respondent  to  perform  the  charter-party,  was  bound  to  keep  the 
vessel  ready  to  receive  cargo  offered  by  him.  We  think,  therefore,  that 
the  Captain  was  not  bound  to  accept  this  charter,  and  that  nothing  can  be  deducted 
from  the  Appellant's  claim  on  account  of  it.  The  Appellant,  therefore,  is  entitled  to 
recover  the  sum  of  £1550  16s.  l  id.  :  and  his  offer  to  deduct  for  the  freight  earned, 
makes  it  unnecessary  to  consider  whether  that  deduction  could  strictly  have  been 
insisted  on;  on  which,  therefore,  their  Lordships  express  no  opinion. 

But,  in  addition  to  this,  the  Appellant  claims  to  recover  three  sums;  £80,  for 
ten  days'  demurrage,  at  £8  per  day,  as  agreed  on  by  the  charter-parly;  £325,  for 
what  he  calls  demurrage  on  demurrage,  that  is,  for  thirteen  additional  days,  during 
which  the  vessel  lay  for  cargo,  at  £25  per  day  ;  and  £f>l  Is.  8d.  for  expenses  incurred 
by  the  Captain.  There  appears  to  be  no  ground  whatever  for  the  claim  of  th< 
last  sums.  When  the  ten  days'  demurrage  had  expired,  the  obligation  of  the  Captain 
to  wait  for  cargo  was  at  an  end;  the  charterer's  agent  had  given  him  no  reason  to 
expect  that  he  would  furnish  any  :  he  had  peremptorily  disclaimed  the  charter-party  : 
the  waiting,  therefore,  by  the  Captain  was  purely  voluntary,  and  in  his  own  wrong. 
Nor  in  an  action  on  the  charter-party  could  the  shipowner  recover  ex-[232]-penses 
incurred  by  the  Captain  under  the  circumstances  of  this  case. 

As  to  the  £80  for  demurrage,  the  clause  which  make-  the  amount  of  freight  to 
be  the  penalty  for  non-performance,  appears  to  have  been  intended  to  make  that  sum 
the  limit  of  damages  to  be  recovered,  and  to  exclude  any  demand  beyond  that 
amount. 

Upon  the  whole,  therefore,  their  Lordships  are  prepared  to  advise  Her  Majesty 
that  the  appeal  be  sustained,  and  the  judgment  of  the  (Mint  below  reversed  :  but  that 
the  amount  to  be  recovered  by  the  Appellant  be  reduced  to  the  sum  of  1'  1550  16s.  lid., 
with  costs  of  the  appeal. 

[Mews'  Dig.  tit.  COLONY.  II.  Particular  Colonies,  15.  Malta;  tit.  PENALTY,  A. 
Nature  of,  2.  Penalty  or  Liquidated  Damages,  a.  Gent  ml  Rules;  tit.  SHIPPING, 
A.  XI.  Charter  Party,  2.  77/*-  Contract,  c.  i.  Form  of  Construction,  e.  iii.  Posi- 
tion and  Sailing.  On  point  (i.).  as  to  construction  of  charter  parties,  see  Sailing 
Ship  "  illusion  "  Co.  v.  Richie,  1885,  15  O.B.D.  580;  (ii.)  as  to  condition  pre- 
cedent (12  Moo.  P.C.  223),  see  MacAndrew  v.  Chappie,  1886,  L.R.  1  C.P.  643  ; 
and  see  Behn  v.  Burness,  1863,  3  B.  and  S.  751  ;  and  Bentsen  v.  Taylor,  Sons, 
and  Co.  (1893),  2  Q.B.  274.] 


ON   APPEAL  FROM  THE  COURT  OF  APPEALS  OF  THE   PROVINCE  OF 
CANADA,   FORMERLY    CALLED   LOWER   CANADA. 

The  QUEBEC  and  RICHMOND  RAILROAD  COMPANY,— Appellants;  EDWARD 
QUINN,— Respondent  *  [June  23,  1858]. 

When  the  power  given  by  one  party  to  another  by  an  instrument  in  writing  is 
of  such  a  nature  as  to  require  its  execution  by  a  deputy,  by  the  law  in  force  in 

*  Present  :  The  Right  Hon.  Dr.  Lushington,  the  Right  Hon.  T.  Pemberton  Leigh, 
the  Right  Hon.  Sir  Lawrence  Peel,  the  Right  Hon.  Sir  Cresswell  Cresewell,  and  tlr 
Right  Hon.  Sir  John  Taylor  Coleridge. 
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Lower  Canada  the  party  originally  authorized  as  the  agent  may  appoint  a 
deputy  [12  Moo.  P.C.  265]. 

By  an  Act  of  the  Canadian  Legislature,  13th  and  14th  Vict.,  c.  116,  a  Company 
were  incorporated  for  the  purpose  of  making  a  Railway,  with  power  to 
purchase  and  take  land  required  for  the  Railway,  either  by  agreeing  with 
the  owners  of  the  land  for  the  price  and  compensation  to  be  given,  or,  if 
the  matter  could  not  be  settled,  by  referring  to  arbitration.  A  contract  was 
afterwards  entered  into  between  the  Company  and  certain  contractors  for 
completion  of  the  Railroad ;  by  this  contract  it  was  agreed  that  the 
contractors  were  to  complete  the  Railroad  at  their  own  expense  and 
charges,  and  pay  any  claim  which  might  be  made  against  the  Company, 
including  the  purchase  of  lands  required,  and  the  Company  were  to 
exercise,  or  permit  the  contractors  to  exercise,  as  the  case  might  be,  any 
of  the  powers  vested  in  them  by  the  Act  of  Incorporation  as  fully, 
amply  and  effectually,  as  if  the  Company  itself  had  exercised  such  powers 
and  performed  the  works;  and,  in  the  exercise  of  such  powers,  the  con- 
tractors were  to  use  the  name  of  the  Company,  if  deemed  necessary.  The 
contractors,  who  resided  in  England,  afterwards,  by  a  power  of  attorney 
which  recited  the  above  contract,  deputed  R.  as  their  agent,  with  full 
power,  on  their  behalf,  to  construct  the  Railroad  and  to  enter  into  con- 
tracts for  the  purchase  of  land,  and  to  settle  any  claim  for  land  or  other 
damages,  and  generally  to  execute  and  perform  all  such  acts  and  things 
in  reference  to  the  purchase  of  land  as  fully  and  effectually  as  the  con- 
tractors might  do.  The  Company  required  part  of  Q.'s  land,  and  before 
the  contract  for  the  completion  of  the  Railroad,  had  been  in  treaty  with 
ldm  for  the  taking  such  land,  but  could  not  agree  upon  the  terms.  Q. 
had,  in  consideration  of  the  Company's  compulsory  power  of  purchase 
under  the  Act,  let  them  into  possession.  An  agreement,  or  bond  of  arbi- 
tration, was  afterwards  entered  into  by  R.  and  Q.  to  refer  the  matter  to 
arbitrators,  "  amiables  compositeurs"  to  ascertain  the  amount  that  the 
Company  should  pay  to  Q.  for  the  land.  In  this  agreement  R.  was  de- 
scribed as  the  agent  and  attorney  of  the  contractors  for  the  works  upon 
the  Railroad,  "  acting  in  this  behalf  in  the  name  of  the  Comjjany  under 
authority  to  that  effect  contained  in  the  contract  between  the  Company 
and  the  contractors."  The  arbitrators  awarded  a  certain  sum  for  land 
and  for  damages  sustained  by  Q.  to  be  paid  by  the  contractors.  Q.  ap- 
plied to  the  Company  for  payment,  who  referred  him  to  the  contractors, 
who  refused  to  pay  the  amount.  Q.  then  brought  an  action  against  the 
Company  in  the  Superior  Court  in  Lower  Canada  to  recover  such  amount. 
The  Company  pleaded  in  defence  that  the  contractors,  by  the  contract, 
were  alone  liable,  and  that  R.  had  no  authority  either  from  them,  or  the 
contractors,  to  refer  the  matter  to  arbitration  of  "  amiables  compositeurs." 

Upon  appeal  held  (affirming  the  judgments  of  the  Courts  below), 

First,  that  the  contractors,  both  by  the  express  language  and  the  necessary 
effect  of  the  contract  with  the  Company,  were  to  be  considered  as 
agents  of  the  Company,  with  authority  to  exercise  the  powers  vested 
in  the  Company  by  the  Act  of  Incorporation,  in  the  name  of  the  Company, 
and  to  buy  lands,  and  to  make  the  Company  liable  to  third  parties  with 
whom  they  had  contracted  in  the  name  of  the  Company,  to  the  performance 
of  any  engagement  entered  into  on  their  behalf,  although,  as  between  the 
contractors  and  the  Company,  the  former  were  bound  to  supply  the  necessary 
funds  [12  Moo.  P.C.  263]. 

Second,  that  the  contractors  under  the  contract  had  power  to  delegate 
to  an  agent,  powers  similar  to  those  vested  in  them  by  the  Company,  and 
that  under  the  power  of  attorney  executed  by  the  contractors.  R.  possessed 
the  same  powers  of  acting  and  rendering  the  Company  liable,  as  the 
contractors  themselves  had  under  the  contract  [12  Moo.  P.C.  265]. 

Third,  that  the  Company  had  no  power  to  transfer  their  rights  created  by  the 
Canadian  Act,  13th  and  14th  Vict.,  c.  116,  to  the  contractors,  so  as  to  relieve 
themselves  from  the  responsibility  which  the  Legislature  had  attached  to 
the  exercise  of  their  powers. 
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Fourth,  that  the  action  was  properly  brought  against  the  Company  upon 
the  award,  as  the  contract  with  the  contractors  in  no  degree  altered 
the  position  of  the  Company  with  third  parties,  and  that  the  agreement 
with  R.  was  made  on  the  Company's  behalf,  for  although  the  Company 
had  a  right,  as  between  themselves  and  the  contractors,  to  require  the 
contractors  to  make  payment,  yet,  as  the  contractors'  agent,  R.,  had  entered 
into  no  personal  engagement  with  Q.,  the  contract  with  the  Company  was 
res  infer  alios  acta,  with  which  Q.  had  nothing  to  do  [12  Moo.  P.C. 
255,  256]. 

Fifth,  that  the  submission  to  arbitration  of  " amiables  compositeurs"  was  the 
proper  course  to  pursue  [12  Moo.  P.C.  258,  264]. 

The  Appellants  in  this  case  were  the  Defendants  in  an  action  brought  againsl 
them  by  the  Respondent  [233]  in  the  Superior  Court  of  Lower  Canada,  to  recover  the 
sum  of  £3000  currency,  the  amount  fixed  by  an  award  made  by  arbitrators, 
"  amiables  Compositeurs,"  under  a  submission  to  them  to  ascertain  the  compensation 
to  be  given  for  land  taken  for  the  purpose  of  "  The  Quebec  and  Richmond  Railway." 

The  Quebec  and  Richmond  Railroad  Company  was  incorporated  in  the  year 
1850,  by  an  Act  of  the  Legis-[234]-lature  of  Canada,  13th  and  1  1th  Vict.,  c.  116,  whirl, 
authorized  the  Company,  among  other  things,  by  themselves,  their  deputies,  agents, 
officers,  workmen,  and  servants,  to  make  and  complete  a  Railroad,  to  be  called  "  The 
Quebec  and  Richmond  Railroad."  Section  2,  authorized  and  empowered  the  Com- 
pany, their  deputies,  servants,  agents,  and  workmen,  to  enter  into  and  upon  any 
lands  and  grounds  of  any  person  or  persons,  bodies  politic,  or  corporate,  or  collegiate, 
or  communities  or  parties  whatever ;  to  survey  and  take  levels  of  the  same,  or  any 
part  thereof ;  and  to  set  out  and  ascertain  such  parts  thereof  as  they  should  think 
necessary  and  proper  for  making  the  intended  Railroad  and  other  works  thereby 
authorized.  Section  4,  enacted,  that,  for  the  purposes  of  the  Act,  the  Company 
should  and  might,  by  some  sworn  land  surveyor  for  Lower  Canada,  and  by  an 
engineer  or  engineers,  by  them  to  be  appointed,  cause  to  be  taken  and  made  surveys 
and  levels  of  the  lands  through  which  the  [235]  intended  Railroad  was  to  be  carried, 
together  with  a  map  or  plan  of  such  Railroad,  and  of  the  course  and  direction 
thereof,  and  of  the  lands  through  which  the  same  was  to  pass,  and  the  lands  intended 
to  be  taken  for  the  several  purposes  authorized  by  that  Act,  so  far  as  then  ascer- 
tained; and  also  a  book  of  reference  for  the  Railroad,  in  which  should  be  set  forth 
a  description  of  the  several  lands,  and  the  names  of  the  owners,  occupiers,  and  pro- 
prietors thereof,  so  far  as  they  could  be  ascertained  by  the  Company,  and  in  which 
should  be  contained  everything  necessary  for  the  right  understanding  of  such  plan 
or  map;  which  plan  or  map  and  book  of  reference  should  be  examined,  certified, 
and  deposited  as  therein  mentioned.  Section  15,  enacted,  that  it  should  be  lawful 
for  the  Company  to  apply  to  the  several  owners  of  the  estates,  lands,  and  grounds 
through  which  such  Railroad  was  intended  to  be  carried,  and  to  agree  with  such 
owners  respectively  touching  the  compensation  to  be  paid  to  them  by  the  Company 
for  the  purchase  thereof,  and  for  their  respective  damages;  and  in  case  of  disagree- 
ment between  the  Company  and  the  owners,  or  any  of  them,  then  all  questions  which 
should  arise  between  the  Company  and  the  several  proprietors  of,  and  persons  in- 
terested in,  any  estates,  lands,  or  grounds,  that  should  or  might  be  taken,  affected, 
or  prejudiced  by  the  execution  of  any  of  the  powers  thereby  granted,  or  any  in- 
demnification for  damages  which  might  or  should  be.  at  any  time  or  limes,  sustained 
by  any  bodies  politic  or  corporate,  or  communities,  or  any  other  person  or  persons, 
respectively,  being  owners  of,  or  interested  in,  any  estate,  lands,  or  grounds  for.  or 
by  reason  of,  the  making,  repairing,  or  maintaining  the  Railroad  or  other  works,  or 
machines  incidental  [236]  or  relative  thereto,  or  connected  therewith,  should  and 
mighl  be  settled  by  agreement  of  the  parties,  or  by  arbitration \  or  if  either  of 
the  parties  should  not  be  inclined  to  make  an  agreement  or  to  appoint  arbitrators. 
or  by  reason  of  absence  should  be  prevented  from  treating;  or  through  disability 
by  nonage,  coverture,  or  other  impediment,  could  not  treat  or  make  such 
ment,  or  enter  into  such  arbitration,  or  should  not  produce  a  dear  title  to  the 
premises  which  they  claimed  an  interest  in:  then,  and  in  every  such  case, 
the  Company  might  make  application  to  the  Superior  Court,  stating  the  -rounds  of 
such  application  ;  and  such  Court  was  thereby  empowered  and  required,  from  time  to 
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time,  upon  such  application,  to  issue  a  warrant/  directed  to  the  Sheriff  of  the 
District  for  the  time  being,  commanding  such  Sheriff  to  empanel,  summon,  and 
return  a  jury,  as  therein  mentioned,  for  the  assessment  of  the  like  compensation. 
Section  17,  enacted,  that,  upon  payment  or  legal  tender  of  such  sum  or  sums  of 
money,  or  annual  rent,  as  should  be  contracted  or  agreed  for  between  the  parties,  or 
determined  by  arbitrators,  or  assessed  by  such  juries,  in  manner  respectively  as 
aforesaid,  to  the  proprietors  thereof,  or  other  person  or  persons  entitled  to  receive 
the  same,  or  to  the  principal  officer  or  officers  of  any  such  body  politic,  corporate,  or 
collegiate  community,  at  any  time  after  the  same  should  have  been  so  agreed  for, 
determined,  or  assessed,  such  lands,  grounds,  or  hereditaments,  or  property,  re- 
spectively, might  be  entered  upon  or  taken  possession  of  by  the  Company,  and  applied 
to  the  purpose  of  making  and  maintaining  the  Railroad  and  other  works  and  con- 
veniences thereto  appertaining.  Section  18,  enacted,  that  all  agreements,  sales  [237] 
and  conveyances,  and  all  determinations  by  arbitration  as  aforesaid,  or  notarial 
copies  thereof  when  the  same  might  be  passed  before  notaries,  and  also  the  verdicts 
and  judgments  thereupon,  should  be  transmitted  to,  and  kept  by,  the  Prothonotary 
of  the  Superior  Court  in  the  District  of  Quebec,  to  be  kept  among  the  records  of  the 
Court ;  and  the  same,  or  true  copies  thereof,  should  be  allowed  to  be  good  evidence 
in  all  Courts  whatsoever  in  that  Province;  and  immediately  on  such  payments  of 
purchase-money,  or  rent  as  aforesaid,  and  entry  of  such  agreements,  sales,  convey- 
ances, determinations  by  arbitration,  verdicts,  judgments,  and  other  proceedings  of 
the  Court  and  juries,  and  all  the  estate,  right,  title,  interest,  use,  trust  property, 
claim  and  demand,  in  law  and  equity,  of  the  person  or  persons  for  whose  use  such 
money  or  rent  should  be  paid  into  and  out  of  the  lands,  grounds  and  tenements, 
hereditaments  and  premises,  should  vest  in  the  Company;  and  the  Company  should 
be  deemed  in  law  to  be  in  actual  possession  and  seizen  of  the  same,  to  all  intents  and 
purposes  whatsoever,  as  fully  and  effectually  as  if  every  person  having  an  estate 
therein  had  been  able  to  convey,  and  had  actually  conveyed  the  same  to  them  by 
effectual  legal  conveyance;  and  such  payment  should  bar  all  right,  title,  interest,  claim 
and  demand  of  the  person  or  persons  to  whose  use  the  same  should  be  made,  bodies 
politic,  corporate  or  collegiate,  ecclesiastical  or  civil  communities. 

The  Respondent  was  the  owner  of  certain  land  in  the  parish  of  Notre  Dame 
de  la  Victoire,  in  the  District  of  Quebec,  through  which  the  Railroad  was  intended  to 
be  carried.  The  Appellants  entered  into  negotiations  with  him  for  obtaining  the 
land  so  re-[238]quired,  and  sent  Patton,  a  land  agent  employed  by  them,  to  endeavour 
to  purchase  it.  Patton  could  not,  however,  agree  upon  terms  with  the  Respondent, 
and  introduced  Reekie,  of  Quebec,  to  the  Respondent,  for  the  purpose  of  carrying  on 
the  negotiation  for  the  sale  of  the  land.  The  Respondent,  in  consideration  of  the 
Appellants'  powers  of  compulsory  purchase,  was  prevailed  upon  by  Reekie  and  Patton 
to  agree  to  have  the  value  of  the  land  required  for  the  Railway  estimated  by  arbi- 
tration. Uponthe  faith  of  this  agreement,  the  Respondent,  without  waiting  for  the 
valuation,  gave  up  possession  of  the  land  in  question  to  the  Company. 

By  a  contract  executed  at  Quebec  on  the  20th  of  October,  1852,  between  Messrs. 
Jackson,  Peto,  Brassey  and  Betts,  Railway  contractors,  resident  in  England,  here- 
inafter called  the  "  contractors,"  of  the  one  part,  and  the  Quebec  and  Richmond 
Railroad  Company,  of  the  other  part,  the  contractors  undertook  to  construct  and 
complete,  and  equip  with  locomotives  and  cars,  the  Railway,  and  to  erect  the  requisite 
stations  and  other  erections.  The  contract  also  provided  that  the  contractors  should, 
for  and  in  the  name  and  for  the  use  and  benefit  of  the  Company,  purchase  the  land 
necessary  for  the  Railway,  and  for  the  stations  along  the  same,  and  for  the  terminal 
points  at  either  end  thereof,  which  might  not  already  have  been  purchased  by  the 
Company,  at  the  contractors'  own  costs,  charges,  and  expenses.  That  the  contractors 
should,  at  their  like  costs,  charges,  and  expenses,  settle  for,  pay,  and  discharge  any 
claim  or  claims  which  might  be  made  against  the  Company,  for  and  by  reason  of  any 
land  damages,  or  any  other  damages  occasioned  by  the  road,  from  which  damages  the 
contractors  should  [239]  keep  the  Company  free  and  harmless.  That  the  contractors 
should  use  for  making  the  Railway  the  best  materials,  and  such  as  the  principal  or 
chief  engineer  and  Commissioners  should  approve  of.  That  the  contractors  should 
finish  the  Railway  and  works,  and  deliver  them  to  the  Company  on  or  before  the 
31st  of  December,  1855,  in  complete  working  order,  but  with  power  to  the  engineer 
of  the  Company,  with  the  approbation  of  the  Commissioners,  to  extend  the  time. 
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That  the  contractors  should  pay  for  the  chief  engineer  and  other  engineers  of  the 
Railway  until  it  should  be  open  for  traffic,  and  that  Buch  other  engineers  Bhould  be 
engaged  by  the  contractors  ;  but  that  the  chief  engineer  Bhould  be  engaged  by  and  be 
in  all  things  subject  to  the  orders,  control,  and  direction  of  the  Company.  That  the 
contractors  should  likewise  pay  the  Company's  secretary,  treasurer,  rinks,  agents, 
directors,  and  others,  what  might  thereafter  become  due  until  the  opening  of  tie-  road 
for  traffic,  such  payments  being  limited  to  £2000.  That  the  contractors  Bhould  pay 
the  interest  as  therein  mentioned  of  certain  debentures,  upon  which  part  of  the 
funds  necessary  for  the  construction  of  tie-  Railway  was  to  he  raised  :  ah 
on  certain  stock  subscribed  for  and  paid  up  in  Great  Britain,  and  interesl  on  the 
paid-up  shares  of  the  shareholders  of  the  Company  in  Canada,  till  the  opening  of 
the  line  for  traffic.  That  the  contractors  duly  performing  all  things  to  be  by  them 
rerformed.  the  Company  should  pay  to  them,  their  executors,  administrators,  or 
assigns,  £6500  sterling  for  every  mile  of  the  Railway,  in  a  certain  manner  therein 
provided.  That  the  Company  should,  when  required  so  to  do  by  the  contractors, 
exercise  for  and  on  behalf  of  the  contractors,  or  permit  the  [240]  contractor-  to 
exercise,  as  the  case  might  be,  any  of  the  powers  vested  in  the  Company,  by  the  Act. 
13th  and  14th  Vict.,  c.  116,  as  fully,  amply,  and  effectually,  to  all  intents  and  pur- 
poses, as  if  the  Company  itself  exercised  such  powers  and  performed  the  works  :  and. 
in  the  exercise  of  such  powers,  to  use  the  name  of  the  Company  if  deemed  necessary. 
That  the  contractors,  in  the  execution  of  all  and  each  and  every  of  tie-  matters  and 
things  to  be  by  them  done  and  executed  under  and  by  virtue  of  the  contract,  should 
comply  with  all  the  requirements  of  the  Act.  13th  and  14th  Vict.,  c.  116.  and  the 
obligations  thereby  imposed  upon  the  Company  in  the  making  of  the  Railway. 

By  a  power  of  attorney,  bearing  date  the  4th  of  February  L853,  and  executed 
in  London  by  the  above-named  contractors,  after  reciting  the  above  contract,  and  that 
the  contractors,  having  their  engagements  in  England,  were  desirous  of  deputing 
Reekie,  of  Quebec,  their  agent,  with  full  power,  on  their  behalf,  to  construct  the 
Railway  and  stations,  and  to  buy  the  land  and  make  all  other  arrange- 

ments, duly  appointed  him  their  agent  to  purchase  the  necessary  land  for  the  Railway 
which  had  not  been  already  purchased,  and  to  enter  into  any  contracts  ami 
ments  for  the  purchase  thereof,  and  to  settle  any  claim  for  land  or  other  damages, 
and  to  complete  and  finish  the  Railway,  and  to  provide  all  necessary  materials  for  the 
completing  the  Railway  to  the  satisfaction  of  the  Company's  chief  engineer  and  the 
Commissioners  of  public  works  for  the  Province,  and  generally  to  execute  and  per- 
form all  such  acts  and  things  in  reference  to  the  purchase  of  the  lands,  and  the 
management  and  construction  of  the  Rail-[241]way  until  its  completion,  as  fully  and 
effectually  as  the  contractors  might  do  personally. 

On  the  11th  of  March,  1853,  an  agreement  or  Bond  of  arbitration  was  entered 
into  between  Reekie  and  the  Respondent.  In  this  agreement,  Reekie  was  described 
as  the  "  agent  and  attorney,  duly  constituted,  of  Messrs.  Jackson,  Brassey,  Peto,  and 
Betts,  contractors  for  the  works  upon  t lie  Quebec  and  Richmond  Railroad,  acting  in 
this  behalf  in  the  name  of  The  Quebec  and  Richmond  Railroad  Company,  under  the 
authority  to  that  effect  contained  in  the  contract  entered  into  between  the  Company 
and  the  contractors."  The  agreement  then,  after  reciting  that  the  Company  required 
and  must  purchase  for  the  purpose  of  building  and  running  the  Railway,  a  strip  or  lo1 
of  ground  belonging  to  the  Respondent,  and  reciting  that  Quinn  was  unwilling  I 
the  other  portion  of  the  property  io  the  Company,  he  requiring  it  for  the  purpi 
carrying  on  his  business  of  a  lumber  merchant,  which  would  be  injured  by  his  pro- 
perty being  so  dismembered  :  but  as  by  law  he  could  be  compelled  so  to  do,  he  was 
desirous  of  avoiding  litigation  :  and  reciting  that  a  difference  of  opinion  existed  as 
to  the  damage  suffered  by  Quinn  by  the  sale  of  portion  of  his  property,  and  as  to 
the  value  of  the  property  so  required  for  the  Railway:  and  further  reciting  that  it 
had  been  agreed  between  the  parties  to  refer  to  the  award,  order,  and  determination 
of  Henry  Pemberton  and  John  Bonner,  Esquires,  of  Quebec,  merchants,  arl  in 
and  "  amiables  compositeurs"  indifferently  elected  and  chosen  between  them,  to 
arbitrate,  award,  and  determine  of  and  concerning  the  loss,  and  the  value  of  the 
aforesaid  portion  of  the  land  of  Quinn,  so  [242]  required,  or  the  increase  of  value  of 
the  remainder  of  the  property,  and  the  amount  which  the  Company  should  pay  for 
the  land  and  loss  :  it  was  agreed  to  refer  all  the  disputes  touching  and  concerning  the 
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premises  aforesaid,  as  to  such  loss,  if  any  there  were,  and  as  to  the 
value  of  the  property,  due  regard  being  had  to  the  increase  of  the 
remaining  portion  of  the  Cove,  if  any  such  increase  there  were,  to  the  award,  order, 
arbitrament,  final  end  and  decision  of  Henry  Pemberton  and  John  Bonner,  arbi- 
trators, and  "  amiables  compositeurs,"  and,  in  case  they  differed  in  opinion,  of  such 
third  person  as  the  arbitrators  and  "  amiables  compositeurs  "  should  indifferently 
choose  for  umpire,  as  therein  mentioned,  so  that  the  same  were  made  in  writing, 
and  signed  by  them,  or  the  majority  of  them,  within  such  reasonable  time  as  the 
same  could  be  accomplished.  And  Quinn  undertook  forthwith,  upon  the  report  of 
the  arbitrators  or  "  amiables  compositeurs  "  being  made  and  rendered,  to  sell,  con- 
vey, transfer,  and  make  over  unto  the  Company,  with  warranty  from  all  incum- 
brances, the  strip  or  lot  of  land ;  and  the  Company  were  to  be  bound  and  obliged  to 
accept  the  same  for  the  price  or  sum  which  should  be  fixed  by  such  arbitrators :  the 
price  or  sum  to  be  paid  upon  the  execution  of  the  deed  of  sale.  Bonner  was  the  arbi- 
trator appointed  on  behalf  of  the  Respondent,  and  Pemberton  the  arbitrator  ap- 
pointed on  behalf  of  the  Appellants. 

The  arbitrators  appointed  as  umpire,  John  Jameson.  On  the  12th  of  May,  1853, 
Pemberton  and  Jameson  (Bonner  disagreeing  with  them)  made  their  award  as 
follows: — "  That  the  value  of  the  aforesaid  strip  of  land  or  property  of  Quinn  so 
required  by  the  Company  for  the  Railroad,  due  regard  being  [243]  had  to  all  matters 
in  the  premises,  is  the  sum  of  £3000,  current  money  of  this  Province  ;  and  that  they, 
Pemberton  and  Jameson,  did  and  do  hereby  award  the  sum  last  aforesaid,  to  be  paid 
by  Messrs.  Jackson,  Brassey,  Peto,  and  Betts,  to  Quinn,  in  full,  as  well  for  the  value  of 
the  strip  of  land  as  for  all  loss  and  damage  suffered  and  to  be  suffered  by  Quinn  in 
the  premises,  for  and  by  reason  of  the  line  of  Railroad  as  marked  off,  according  to 
the  tenor  of  the  arbitration  bond,  and  any  other  damage  of  whatsoever  nature,  kind, 
or  description  soever  the  same  may  be,  according  to  the  bond."  Bonner,  disagreed 
with  the  award,  because  he  considered  the  sum  awarded  to  the  Respondent  too  small. 
This  award  was  signed  by  the  parties  in  the  presence  of  a  notary,  and  deposited 
with  him. 

The  Respondent  offered  to  execute  a  conveyance  of  the  land  in  question  in  favour 
of  the  Appellants,  and  the  latter  having  refused  to  take  the  same,  or  to  pay  the 
amount  awarded,  referring  him  to  the  contractors,  and  they  having  refused  payment, 
the  Respondent,  by  his  notaries,  made  a  formal  protest  against  the  Appellants. 

The  Respondent  then  brought  his  action  against  the  Appellants  in  the  Superior 
Court  of  Lower  Canada,  praying  that  they  should  be  compelled  to  pay  him  the  sum  of 
£3000,  with  interest.  The  action  was  defended  by  the  instruction  of  Reekie,  as 
agent  of  the  contractors.  To  this  action  the  Appellants  pleaded  a  defense  au  fonds 
en  fait,  and  a  perpetual  and  temporary  exception.  The  substance  of  the  defence 
was,  first,  that  the  Company  were  not  bound  by  anything  which  had  been  done  in 
their  name  by  Reekie:  second,  that  the  contractors  had  no  authority  to  pledge  the 
liability  of  the  Company,  or  to  enter  into  any  arbitration,  [244]  or  at  all  events 
such  an  arbitration  as  had  been  agreed  to  ;  and  lastly,  they  pleaded  that  if  the  con- 
tractors had  such  authority,  Reekie  had  no  such  authority.  The  Respondent  took 
issue  by  general  answers  and  a  general  replication. 

Evidence  on  the  part  of  the  Respondent  was  adduced  to  show  that  the  Appel- 
lants were  in  possession  of  the  plot  of  ground  mentioned  in  the  award,  and  Reekie 
was  produced  as  a  witness,  and  stated  that  he  signed  the  arbitration  deed  as  the 
agent  and  attorney  of  Messrs.  Jackson,  Brassey,  Peto,  and  Betts,  under  the  before- 
mentioned  power-of-attorney  from  them,  which  he  produced,  and  that  the  land  in 
question  was  in  the  possession  of  the  contractors.  Other  witnesses  were  examined 
on  the  part  of  the  Respondent  to  prove  that  the  land  in  question  had  been  taken 
possession  of  for  the  purpose  of  making  the  Railway,  which  was  not  then  complete, 
and  that  Reekie  was  the  agent  and  attorney  of  Messrs.  Jackson,  Brassey,  Peto,  and 
Betts.  The  protest  and  tender  was  proved,  and  one  of  the  notaries  who  received  the 
award  was  examined,  and  stated  that  the  original  award  was  in  his  possession  as  a 
notary,  signed  by  the  parties  in  his  presence.  The  Appellants  did  not  go  into 
evidence. 

On  the  6th  of  May,  1851,  the  Superior  Court,  consisting  of  Bowen,  Chief  Justice, 
and  Duval  and  Meredith,  Justices,  (Meredith,  Justice,  dissent iente)  pronounced  the 
following  judgment: — "Considering  that  the  Plaintiff  has  adduced  sufficient  legal 
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evidence  in  support  of  the  allegations  of  his  declaration,  and  that  the  award 
alleged  in  the  declaration  is  legal  and  binding  on  the  parties,  and  cannot  be  Bet 
aside  by  reason  of  any  of  the  causes  set  forth  in  the  Defendants1  plea  of  perpetual 
exception,  doth  overrule  the  plea  of  pe-[245]-i'einptory  exception,  and  doth  condemn 
'The  Quebec  and  Richmond  Railroad  Company,'  a  body  politic  and  corporate,  duly 
acting  as  such,  to  pay  and  satisfy  to  the  Plaintiff  the  sum  of  £3000,  with  legal 
interest  thereon  from  the  17th  of  June,  1853,  till  paid,  and  costs." 

From  this  judgment  the  Appellants  appealed  to  the  Court  of  appeals  of  that  part 
of  the  Province  of  Canada,  formerly  called  Lower  Canada.  It  was  contended  by 
them  at  the  argument  upon  the  appeal,  first,  that  Reekie,  the  agenl  of  the  contractors 
of  the  Railway,  had  no  power,  proceeding  either  from  his  principals  or  from  the 
Appellants,  to  refer  the  matter  to  arbitrators,  or  at  least  to  such  arbitrators  as 
are  designated  in  the  French  law  by  the  name  of  "  amiables  compositeurs;"  and, 
MM-ondly,  that  the  reference  to  arbitrators  and  "amiables  compositeurs"  by  the 
arbitration  deed  of  the  11th  of  March,  1853,  was  contrary  to  the  provisions  of  the 
Acts,  13th  and  14th  Vict.,  c.  116,  sec.  15,  and  11th  and  15th  Vict.,  c.  .">  1 ,  sees.  11  and 
13,  and  to  the  established  law  of  Canada,  by  which  arbitrators  cannot  proceed  in 
any  case  unless  they  have  been  previously  duly  sworn,  whereas  the  arbitrators  called 
"amiables  compositeurs"  were  subject  to  no  such  formalities,  and  were  neither 
sworn  nor  bound  by  the  rules  of  evidence,  nor  were  they  empowered  to  administer 
an  oath  to  the  witnesses  examined  before  them.  Thirdly,  it  was  contended,  that 
there  was  no  legal  proof  of  the  award,  according  to  the  law  of  Canada,  since  two 
arbitrators  and  an  umpire  had  been  appointed,  and  two  of  them  (namely,  one  of 
the  arbitrators  and  the  umpire)  had  gone  before  a  notary,  who  had  received  their 
award  and  delivered  a  copy  to  be  filed  in  the  cause.  Fourthly,  it  was  argued,  that 
the  [246]  copy  of  a  deed,  not  executed  in  the  presence  of  the  parties,  and  of  the 
other  arbitrator,  was  no  evidence  of  an  award,  and  no  proof  that  it  had  been  given, 
concurred  in  and  signed  by  the  persons  alleged  to  have  made  the  same,  and  that 
the  notary  had  no  authority  to  receive  or  certify  an  award  as  he  had  done ;  that  the 
award  should  have  been  made  before  notaries  or  witnesses  in  triplicate,  one  copy  to 
be  served  on  the  Appellants,  another  copy  on  the  Respondent,  and  a  third  copy  to 
be  kept  by  the  party  receiving  the  same,  and  that  in  that  case  any  such  copy  bear- 
ing the  signature  of  the  arbitrators  ought  to  have  been  produced;  in  other  words, 
that  the  original  award  should  have  been  produced,  and  this  not  having  been  done 
it  was  submitted  by  them  that  the  Respondent  had  failed  to  prove  his_case.  Lastly, 
it  was  contended,  that  the  award  was  null  and  void  by  reason  of  the  absence  of  one 
of  the  arbitrators  when  it  was  made. 

The  appeal  was  heard  before  Sir  L.  H.  Lafontaine,  Chief  Justice,  and  the  Jus- 
tices, Aylwin,  Morin,  and  Badgley,  on  the  7th  July,  1856;  when  the  Court  took 
time  to  consider  its  judgment,  and  on  the  11th  of  October,  1856,  that  Court  pro- 
nounced judgment,  confirming  the  judgment  appealed  from,  with  costs;  Aylwin 
and  Badgley,  Justices,  dissenting. 

The  present  appeal  was  from  this  judgment  of  affirmance. 

Mr.  Bovill,  Q.C.,  and  Mr.  F.  Lawrence,  for  the  Appellants. — First.  The  action 
was  wrongly  brought  against  the  Company.  They  had  no  interest  in  the  matter, 
and  were  improperly  made  parties  to  the  action.  The  eon-[247]-tractors,  who  are 
in  possession  of  the  land  in  question,  alone  were  liable.  There  is  an  absence  of  any 
contract  or  privity  between  the  Appellants  and  Respondent.  In  fart  the  Appel- 
lants knew  nothing  of  the  proceedings,  or  of  the  award,  until  the  Respondent's 
demand  was  made  upon  them  for  the  amount  found  due  to  him  by  the  award  of  the 
arbitrators.  By  the  law  of  England  such  an  action  would  not  lie.  In  Reedie  v. 
London  and  North  Western  Company  (4  Exch,  Rep.  244),  that  Railway  Company 
were  empowered,  as  in  this  case,  to  construct  a  Railway,  and  had  contracted  with 
certain  persons  to  make  a  portion  of  the  line,  reserving  to  themselves  the  power  of 
dismissing  the  contractors'  workmen  for  incompetence.  The  workmen,  in  making 
a  bridge  over  the  public  highway,  negligently  caused  the  death  of  a  person  passing, 
and  it  was  held,  in  an  action  against  the  Company  by  the  administration  of  the 
deceased,  that  they  were  not  liable.  So  again  in  Allen  v.  ffayivard  (7  ().  Ren.  Rep. 
060),  an  action  was  brought  against  Commissioners  for  improving  a  navigation, 
to  recover  damages  for  unskilfully  and  negligently  performing  the  work;  the  Court 
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of  Queen's  Bench  held  that  the  contractor  was  not  the  agent  or  servant,  for  whose 
misconduct  the  Commissioners  were  liable,  at  the  suit  of  the  parties  injured  by  the 
negligent  working.  Peachey  v.  Rowland  (13  Com.  Ben.  Rep.  182),  and  Knight  v. 
Fox  (5  Exch.  Rep.  721),  recognize  the  same  principle.  Another  objection  is,  that 
the  award  discloses  no  cause  of  action  against  the  Company.  The  amount  awarded 
by  the  arbitrators  is  directed  to  be  paid  by  the  contractors ;  therefore,  no  action 
could  lie  against  the  Appellants  upon  the  award.  The  contractors  had  no  authority, 
under  their  contract  with  [248]  the  Company,  to  bind  or  pledge  their  liability  for 
any  purchase  of  land  they  might  make.  We  admit  they  had  by  that  instrument 
authority  to  buy  land  for  the  Railway  purposes,  but  the  contractors,  clearly,  were 
to  pay  the  purchase-money. — [Sir  Cresswell  Cresswell. — The  true  construction  of 
the  contract  appears  to  be  this :  the  contractors  had  authority  to  make  the  Com- 
pany liable  to  third  parties,  with  whom  they  contracted  in  the  name  of  the  Com- 
pany, although  as  between  the  contractors  and  the  Company,  the  former  were  bound 
to  supply  the  necessary  funds.] — Put  the  ordinary  case  of  a  landowner  who  contracts 
with  a  builder  to  build  a  house  at  a  certain  sum :  surely  he  could  not  be  held  liable 
to  those  who  supplied  the  materials  to  the  builder,  or  to  tlte  woi'kpeople  engaged. 
Such  an  illustration  is  in  point.  But,  secondly,  our  contention  is,  that  the  agree- 
ment by  Reekie  to  refer  the  matter  to  arbitration,  was  made  on  behalf  of  the 
contractors  and  not  of  the  Company.  No  authority,  whatever,  was  given  by  the 
Company  to  him  to  execute  such  an  agreement.  He  had  no  power  emanating  either 
from  his  principals,  the  contractors,  or  from  the  Appellants,  to  refer  the  matter  to 
arbitration.  In  order  to  sustain  this  action,  it  is  necessary,  by  the  law  of  Lower 
Canada,  for  the  Respondent  to  prove  that  a  power  of  substitution  and  delegation  of 
Reekie,  in  the  place  of  the  contractors,  was  given  to  them  by  the  Appellants  which 
has  not  been  established.  The  French  authorities  upon  this  point  are  to  be  found 
in  Pothier,  "  Traite  du  Mandat,"  and  Troplong  "Traite  du  Mandat;"  and  we  sub- 
mit, that  even  if  the  contractors  had  any  authority  to  bind  the  Appellants,  which  we 
deny,  by  referring  the  matter  to  arbitration,  they  had  not  the  power  to  delegate 
such  [249]  authority  to  Reekie.  But,  thirdly,  assuming  that  Reekie  had  any 
power  or  authority,  either  derived  from  the  Appellants  or  the  contractors,  to  execute 
the  deed  referring  the  matters  in  dispute  between  the  Appellants  and  Respondent, 
such  arbitration  could  only  be  according  to  the  form  and  rules  provided  by  the  law 
of  Lower  Canada,  applicable  to  such  a  case.  The  reference  to  arbitrators  and 
"  amiables  compositeurs  "  was  improper  and  illegal,  Ferriere's  Diet,  de  Droit,  verb 
"  Compromis;  "  La  Billenerie,  "  Traite  de  P  Arbitrage,"  Tome  I.  ;  as  the  arbitration 
contemplated  and  directed  by  the  Canadian  Acts,  13th  and  14th  Vict.,  c.  116,  and 
14th  and  15th  Vict.,  c.  51,  sees.  11  and  13,  was  a  reference  to  arbitrators  sworn 
before  a  Justice  of  the  Peace,  and  emj^owered  to  administer  an  oath  to  witnesses ; 
whereas  the  arbitrators  called  "  amiables  compositeurs  "  are  not  sworn,  nor  have 
they  any  power  to  administer  oaths.  Again,  the  award  is  defective,  for  the 
arbitrators  acted  improperly  and  illegally  in  going  before  a  notary  to  deliver  their 
award,  and  taking  his  certificate.  The  authority  of  a  notary  in  Canada  does  not 
extend  to  such  a  case.  There  was  no  proof  that  the  award  was  rendered  and  con- 
curred in  by  the  arbitrators.  The  mere  certificate  of  a  notary  of  an  award,  sup- 
posed to  have  been  made  and  delivered  to  him  in  the  absence  of  the  parties 
interested,  is,  according  to  the  law  of  Canada,  no  evidence  of  the  rendering  of  such 
award. 

Mr.  Rolt,  Q.C.,  Mr.  Montague  Smith,  Q.C.,  and  Mr.  Homersham  Cox,  for  the 
Respondent. — The  technical  objections  raised  to  the  formalities  in  the  proceedings 
respecting  the  award,  although  [250]  ingenious,  cannot  be  sustained,  as  the  pro- 
ceedings both  with  respect  to  the  award  and  the  action  founded  thereon,  were  per- 
fectly regular  according  to  the  law  prevailing  in  Lower  Canada.  "  Traite  des  droits 
des  notaries"  de  Langloix,  Recueil  des  Chartres,  tit.  I.  p.  51.  Denisart,  mot 
"Arbitrage,"  p.  243,  No.  6.  Ferriere  "Science  des  Notaires,"  Tome  II.  p.  428 
(Edit.  1771).  Pigeau,  "Procedure  Civile,"  Tome  I.  p.  25.  Collection  des  Decisions 
des  Tribunaux  du  Bas  Canada,  Tome  V.  p.  219.  That  being  so,  the  submission  to 
arbitration,  the  award  made  thereunder,  and  the  delivery  of  the  award  before  a 
notary,  must  be  held  binding  on  the  Appellants  and  the  Respondent.  It  cannot  be 
denied  that  the  Respondent's  land  was  taken  possession  of  by  the  Appellants  under 
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the  powers  conferred  upon  them  by  the  Canadian  Act,  13th  and  1  Ith  Vict.,  c.  116, 
the  Appellants  having  powers  similar  to  those  conferred  upon  Railway  Companies 
in  this  country.  The  Appellants  were  undoubtedly  liable  by  the  law  of  Canada  for 
the  price  and  damage,  as  the  proceedings  taken  to  ascertain  the  compensation  and 
damages,  under  this  Act  of  the  Canadian  Legislature,  were  in  their  name  and  by 
their  authority.  But  it  is  urged  by  the  Appellants  that  the  procuration  by  the  con- 
tractors to  Reekie  cannot  bind  them.  Such  a  position  is  contrary  to  the  law  in 
force  in  Lower  Canada.  Troplong,  "  Traiti  du  Mandat,"  Nos.  275,  319.  The  con- 
tractors in  the  procuration  specially  authorize  Reekie  to  buy  and  purchase  land 
for  the  use  of  the  Company,  and  to  enter  into  any  agreement  for  the  purchase 
thereof,  and  when  the  Respondent's  terms  were  not  accepted  and  Re  km  referred 
the  question  of  damages  to  uami«hl<>  compositeurs"  lie  expressly  represented  him- 
self, in  the  deed  of  reference,  [251]  as  "  the  agent  and  attorney  of  the  contractors 
acting  in  that  behalf  in  the  name  of  the  Quebec  and  Richmond  Railroad  Company, 
under  authority  to  that  effect  contained  in  the  contract."  The  liability  of  the  Com- 
pany is,  therefore,  clearly  identified.  It  was  no  defence  to  the  action  for  the  Com- 
pany to  avoid  payment  by  pleading  that  the  sum  awarded  ought  to  be  paid  by  the 
contractors.  The  Company  rendered  themselves  personally  liable  to  pay  the  money. 
In  fact  the  contractors  were  defending  the  Company.  Neither  can  the  objection  to 
the  reference  to  the  "  amiables  compositeurs,"  be  sustained.  Guyot,  "Repertoire 
de  Jurisprudence"  Tome  I.,  mot  "  Arbitrage,"  expressly  recommends  that  course. 
They  knew  that  Reekie  as  their  agent  was  negotiating  with  the  Respondent,  and 
having  recogniz  d  him,  his  acts  were  binding  on  them.  It  cannot  be  successfully 
urged  that  Reekie  ought  not  to  have  referred  the  matter  to  arbitration,  as  it  is  a 
principle  of  law  of  universal  application,  that  where  an  a<rent  had  acted  in  good 
faith,  and  within  the  supposed  limits  of  his  authority,  the  principal  is  bound. 
Story,  "  On  Agency,"  sec.  74.  Neither  can  the  Appellants  avoid  the  consequent- 
of  the  reference  to  arbitration,  even  if  R  ekie  was  out  of  the  case,  by  treating  it  as 
the  act  of  the  contractors.  Semple  v.  The  London  and  Birmingham  Railway  Com- 
pany (1  Railw.  Cases.  ISO)  is  an  authority  that  a  contractor  for  the  execution  of 
Railway  works  is  the  agent  of  the  Company.  It  follows  as  a  necessary  consequence, 
therefore,  that  the  award  must  be  binding  upon  the  Company.  The  Appellants 
could  have  compelled  the  Respondent  to  have  performed  the  award,  and,  therefore, 
they  must  be  reciprocally  bound  by  it  ;  and  [252]  must  carry  out  the  agreemenl 
entered  into  by  Reekie  on  their  behalf  with  the  Respondent,  on  the  faith  of  which 
he  gave  up  possession  of  the  land  for  the  use  of  the  Railway  Company.  Moreover, 
the  Appellants  acquiesced  in  the  award,  for  they  took  possession  of  the  land  after 
they  had  notice  of  the  execution  of  the  arbitration  bond,  and  thereby  ratified  and 
adopted  the  acts  of  Reekie,  and  assumed  to  themselves  its  obligations;  which  are 
binding  on  them.  Troplong,  "  <kt  Mandat,"  Nos.  601,  2,  and  Nos.  610,  11,  12,  13. 
Dalloz,  "Diction/noire  General  de  Jurisprudence"  mot  "Acquiescement,"  Tome  I. 
No.  366,  p.  28. 

Mr.  Bovill,  Q.C.,  in  reply. 

Their  Lordships'  judgment  was  delivered  by 

The  Right  Hon.  T.  Pemberton  Leigh  (14th  July,  1858). — The  Appellants,  in  this 
case,  are  a  Railway  Company,  who  have  been  ordered  to  pay  to  the  Respondent  a 
sum  of  £3000  currency,  as  the  value  of  certain  land  belonging  to  him,  which  lias 
been  appropriated  to  the  use  of  the  Railway.  The  Appellants  deny  their  liability 
to  the  payment  of  any  part  of  this  sum,  insisting  that  the  contracl  for  the  pur- 
chase of  this  land  was  not  intended  to  subject  them  to  any  liability,  and  that  if  such 
was  the  intention,  the  persons  who  assumed  to  act  on  their  behalf  had  no  authority 
to  bind  th"m. 

It  becomes  necessary  to  examine  the  facts  of  the  ease  with  some  minuteness,  in 
order  to  ascertain  what  are  the  rights  and  obligations  of  the  parties. 

[253]  In  the  year  1850,  by  an  Act  of  the  Canadian  Legislature,  the  Appellants 
were  incorporated  into  a  Company,  for  the  purpose  of  making  a  Railway  from 
Quebec  to  Richmond,  and  were  armed  with  powers  of  purchasing  land  similar  to 
those  which  are  contained  in  the  Railway  Acts  in  England.  By  means  of  these 
powers,  the  Company  were  enabled  to  take  the  lands  required  tor  the  Railway,  either 
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by  agreeing  with  the  owners  of  the  land,  as  to  the  price  and  compensation  to  be  paid, 
or,  if  the  matter  could  not  be  settled  by  agreement,  by  referring  it  to  arbitration. 
If,  by  the  refusal  or  disability  of  any  of  the  parties  interested,  neither  of  these  modes 
of  arrangement  could  be  adopted,  then  the  price  and  compensation  were  to  be  settled 
by  a  jury,  to  be  empanelled  by  the  Sheriff,  and  upon  payment  or  legal  tender  of  the 
price  and  compensation  so  ascertained,  the  Company  were  to  be  at  liberty  to  enter 
upon  the  lands  so  required. 

Under  the  provisions  of  this  Act,  the  Appellants  purchased  certain  lands,  and 
took  possession  of  them,  and  entered  into  contracts  for  performance  of  part  of  the 
works. 

The  Respondent  was  the  owner  of  a  plot  of  land  lying  in  the  line  of  the  Railway, 
and  which  it  is  proved,  was  absolutely  necessary  that  the  Company  should  take  for 
the  purposes  of  their  works.  They  employed  a  gentleman  of  the  name  of  Patton, 
as  their  agent,  in  making  the  necessary  purchases  from  the  land-owners,  and  in  the 
year  1852,  Patton,  on  behalf  of  the  Company,  endeavoured  to  agree  with  the  Respon- 
dent as  to  the  price  to  be  paid  for  his  land,  but  was  unable  to  come  to  any  settlement 
of  the  terms,  though  the  Company  had  already,  as  it  [254]  appears,  been  permitted  to 
take,  and  had  taken  possession  of  the  land. 

In  the  month  of  October,  1852,  the  Appellants  entered  into  an  agreement  with 
four  English  gentlemen,  Messrs.  Jackson,  Brassey,  Peto,  and  Betts,  Railway  con- 
tractors, that  they  should  undertake  to  make  the  Railway,  and  pay  all  the  expenses 
of  every  kind,  including  the  purchase  of  lands,  out  of  their  own  moneys,  and  should 
be  paid  by  the  Company  at  the  rate  of  £6500  per  mile,  for  the  whole  length  of  the 
Railway.  It  is  obvious,  that  unless  the  contractors  were  invested  with  all  the  rights  of 
taking  land  which  the  Railway  Company  possessed,  it  was  utterly  impossible  for  them 
to  proceed  with  the  undertaking  ;  for  any  single  land-owner  might  have  obstructed  the 
work,  by  refusing  his  consent  to  sell.  But  the  Company  had  no  power  of  transferring 
their  rights  to  the  contractors  :  the  Legislature  had  not  given  them  the  power  of 
relieving  themselves  from  the  responsibility  which  attached  to  the  exercise  of  their 
powers.  They  could  not  compel  a  sale,  nor  permit  their  compulsory  powers  to  be 
exerted  or  held  out  to  intimidate  owners  into  a  sale,  except  upon  the  terms  of  in- 
curring all  the  liabilities  which  belonged  to  the  character  of  purchasers ;  they  could, 
indeed,  authorize  the  contractors,  on  their  behalf  and  in  their  name,  to  exercise 
these  powers,  but  in  such  case  the  contractors  became  their  agents,  with  a  necessary 
authority  to  bind  the  Company  to  the  performance  of  any  engagement  entered  into 
on  their  behalf. 

The  contract  in  question,  which  was  made  on  the  20th  of  October,  1852,  at  Quebec, 
by  Jackson  on  behalf  of  himself  and  his  co-contractors,  is  based  uj:>on  these  prin- 
ciples: — It  provides  that  the  con-[255]-tractors  shall  make  the  Railway  entirely  at 
their  own  expense,  and  supply  the  necessary  funds  for  that  purpose,  and  shall  also, 
for  and  in  the  name,  and  for  the  use  and  benefit  of  the  Company,  purchase  the  land 
necessary  for  the  Railway,  etc.,  which  may  not  already  have  been  purchased  by  the 
Compairy,  at  their,  the  contractors',  own  costs,  charges,  and  expenses :  and  shall  pay, 
at  their  own  costs  and  charges,  any  claim  which  may  be  made  against  the  Company 
for  damages,  and  shall  indemnify  the  Company  against  the  same.  The  contract 
also  contains  this  clause: — "It  is  also  covenanted  and  agreed  between  the  parties 
hereto,  that  during  the  execution  of  the  said  works  the  Company  shall  and  will,  when 
required  so  to  do  by  the  contractors,  exercise  for  and  on  behalf  of  the  said  con- 
tractors, or  permit  the  said  contractors  to  exercise,  as  the  case  may  be,  any  of  the 
powers  vested  in  the  said  Company  by  the  said  Act  of  the  13th  and  14th  Vict.,  c.  116, 
as  fully,  amply,  and  effectually,  to  all  intents  and  purposes,  as  if  the  Company  itself 
exercised  such  powers  and  performed  the  said  works ;  and  in  the  exercise  of  such 
powers  to  use  the  name  of  the  Company  if  deemed  necessary." 

It  seems  very  difficult  to  raise  a  question  as  to  the  effect  of  this  contract.  It  in 
no  degree  whatever  altered  the  position  of  the  Company  towards  third  persons.  Such 
persons  might,  indeed,  if  they  were  so  advised,  deal  with  the  contractors  personally, 
and  content  themselves  with  their  liability ;  the  liability  of  persons  resident  in  a 
distant  country,  of  whom  the  Canadians  would  probably  know  nothing.  In  that 
case  they  would  have  no  demand  against  the  Company.  But,  on  the  other  hand,  they 
had  a  clear  right  to  deal  only  with  the  Company,  and  insist  on  [256]  the  liability  of  the 
Company,  and  this  liability  the  contractors  had  a  right  to  pledge  by  the  authority 
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expressly  given  to  them  by  the  contract  to  buy  in  the  name  and  on  behalf  of  the 
Company,  and  to  use  and  exercise  the  powers  vested  in  the  Company  by  the  Act, 
13th  and  14th  Vict.,  c.  116,  in  the  name  of  the  Company. 

The  contractors,  who  were  all  resident  in  England,  had  no  intent  ion  of  personally 
acting  in  the  performance  of  their  engagements,  and  on  the  4th  of  February,  1853, 
they  executed  a  power  of  attorney  in  London,  by  which,  after  reciting  the  contract 
with  the  Appellants,  and  reciting  that  they,  the  contractors,  having  other  engage- 
ments in  England,  were  desirous  of  deputing  to  Reekie  of  Quebec,  their  agent,  full 
power  and  authority  as  their  agent  and  on  their  behalf,  to  construct  the  Railway  and 
stations,  and  to  buy  the  land,  and  to  make  all  necessary  arrangements,  they  appointed 
Reekie  to  be  their  attorney,  to  purchase  the  necessary  land  for  the  Railway  and 
stations,  and  to  enter  into  any  contracts  and  agreements  for  the  purchase  thereof, 
and  to  do  all  that  might  be  necessary  for  the  performance  of  the  engagements  of  the 
contractors  with  the  Company.  It  is  obvious  that  it  was  the  intention  of  the  parties 
to  this  instrument  that  Reekie  should  possess  the  same  power  of  acting,  in  the  name 
or  on  behalf  of  the  Company,  which  the  contractors  had. 

Reekie  being  thus  authorized  by  the  contractors  to  perform  their  engagements, 
endeavoured,  with  the  assistance  of  Patton,  to  conclude  the  negotiations  for  the 
purchase  of  the  Respondent's  land,  which  Patton  had  commenced.  They  were 
unable,  however,  to  agree  upon  terms,  and  it  was  resolved  to  have  [257]  the  value 
of  the  property  required  settled  by  arbitration. 

It  appears  that  the  Respondent  was  not  disposed  to  sell  the  land  which  the 
Company  required,  and  consented  to  do  so  only  because  if  he  did  not  consent  the 
Company  had  the  power  under  their  Act,  of  compelling  him  to  do  so.  This  appears 
by  the  evidence  of  Stuart,  who  at  the  date  of  the  transaction  in  question,  was  Vice- 
president  and  one  of  the  Directors  of  the  Company,  and  by  the  instrument  which  we 
are  now  about  to  state. 

In  this  condition  of  affairs  the  agreement  was  made  upon  which  the  argument  in 
the  case  has  principally  turned.  It  is  dated  the  11th  of  March,  1853,  and  is  made 
between  Reekie  and  the  Respondent.  Reekie  is  described  as  "  agent  and  attorney  of 
Messrs.  Jackson.  Brassey,  Peto,  and  Betts,  contractors  for  the  works  upon  the  Quebec 
and  Richmond  Railroad,  acting  on  their  behalf,  in  the  name  of  the  Quebec  and  Rich- 
mond Railroad  Company,  under  the  authority  to  that  effect  contained  in  the  contract 
entered  into  between  the  Company  and  the  contractors  by  deed  executed  at  Quebec, 
the  20th  of  October,  1852." 

It  is  plain,  therefore,  that,  either  with  or  without  authority,  Reekie  affected  to 
enter  into  the  agreement  in  the  name  of  the  Company. 

The  agreement  recites  that  the  Company  require  and  must  purchase,  for  the 
purposes  of  the  Railway,  a  strip  of  land  (describing  it),  the  property  of  the  Re- 
spondent ;  that  he  is  unwilling  to  sell  that  portion  of  his  property,  he  requiring  it 
for  the  purpose  of  carrying  on  his  business  of  a  lumber-merchant  ;  but,  as  by  Law, 
he  can  be  compelled  to  do  so,  he  is  desirous  of  avoid-[258]-inu  litigation  :  that  a 
difference  of  opinion  as  to  the  damage  suffered  by  the  Respondent,  and  the  value  of 
his  property,  has  arisen  between  the  parties,  it  being  pretended  and  asserted  by  the 
Company  that  the  cove  is  increased  in  value  by  the  Railroad,  and  that  the  Respondent 
will  suffer  no  damage  therefrom ;  that  it  has  been  agreed  between  the  parties  to  refer 
to  the  award  of  two  gentlemen.  as  "  {unviables  compositeurs"  to  determine  con- 
cerning the  aforesaid  loss  and  value  of  land.  It  is  then  agreed  between  the  parties 
to  refer  all  disputes  touching  the  premises,  and  the  loss  and  value  aforesaid,  to  the 
arbitration  of  the  two  gentlemen  named,  and  any  umpire  whom  they  may  appoint. 
The  parties  then  engage  to  abide  by  the  award  of  the  arbitrators,  or  their  umpire. 
Then  there  is  an  engagement  by  the  Respondent  "  forthwith,  on  the  report  of  the 
arbitrators  being  made,  to  sell  and  convey  to  the  said  Company,  with  warranty  from 
all  incumbrances,  the  before-mentioned  piece  of  land,  which  sale,  transfer,  or  con- 
veyance shall  be  so  made,  and  the  said  Company  shall  be  bound  and  obliged  to 
accept  the  same  for  the  price  or  sum  which  shall  be  so  fixed  by  the  said  arbitrators, 
the  said  price  or  sum  to  be  paid  upon  the  execution  of  the  said  deed  of  sale  ;  the  said 
Edward  Quinn  declaring  that  he  hath  a  knowledge  of  the  said  centre  line  of  the  said 
railroad,  the  same  having  been  set  out.  and  the  works  upon  the  said  road,  being 
already  in  the  course  of  execution.'' 
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Whether  Reekie  had  authority  to  enter  into  this  agreement  on  behalf  of  the 
Company,  we  will  presently  consider.  But  the  meaning  and  intention  of  the  agree- 
ment, and  the  parties  between  whom  it  professes  to  be  made,  are  matters  which  can 
admit  of  no  doubt. 

[259]  It  is  an  agreement  which  purports  to  be  made  in  the  name  of  the  Company, 
which  shows  that  the  Respondent  had  only  consented  to  sell,  because,  by  reason  of  the 
powers  possessed  by  the  Company,  to  them  he  could  be  compelled  to  sell ;  that  the 
sale  was  to  the  Company,  and  to  nobody  else ;  that  the  conveyance  was  to  be  made  to 
the  Company  and  to  nobody  else;  and  that  the  price  was  to  be  paid  by  the  Company, 
and  nobody  else.  Under  this  agreement,  the  Respondent  had  not  the  least  right 
to  look  to  the  contractors.  His  demand  was  against  the  Company  only.  The  Com- 
pany indeed  had  a  clear  right,  as  between  themselves  and  the  contractors,  to  require 
the  contractors  to  pay  the  price.  But  the  contractors  had  entered  into  no  obliga- 
tion personally  to  the*Respondent,  and  their  engagement  with  the  Company  was  res 
inter  alios  acta,  with  which  the  Respondent  had  nothing  to  do,  and  of  which  he  could, 
under  no  circumstances,  have  availed  himself. 

The  arbitrators  having  accepted  the  reference,  appointed  an  umpire.  The 
umpire  so  appointed,  and  the  arbitrator  who  had  been  named  on  behalf  of  the 
Company,  agreed  in  fixing  the  amount  to  be  paid  to  the  Respondent,  at  the  sum  of 
£3000  currency;  the  arbitrator  who  had  been  named  by  the  Respondent  was  so 
dissatisfied  with  what  he  considered  the  inadequacy  of  this  sum,  that  he  refused  to 
join  in  the  award;  but  it  is  not  pretended  that  this  circumstance  at  all  affects  its 
validity. 

On  the  12th  of  May,  1853,  an  award  was  made,  by  which  the  two  gentlemen 
who  signed  it,  reportedthe  value  of  the  land  required  by  the  Company  for  the  Rail- 
road, due  regard  being  had  to  all  matters  in  the  premises,  to  be  the  sum  of  £3000 
currency,  and  [260]  they  proceeded  to  award  that  sum,  to  be  paid  by  the  contractors, 
Messrs.  Jackson,  Brassey,  Peto,  and  Betts.  Within  a  few  days  after  this  award  was 
made,  the  Respondent  called  upon  the  Company  to  pay  the  sum  thus  awarded,  and 
tendered  to  him  a  conveyance  of  the  land.  The  Company  referred  him  to  the 
contractors ;  the  contractors  did  not  pay,  and  the  Company  would  not  pay,  and, 
under  these  circumstances,  the  Respondent  was  driven  to  institute  the  action,  out  of 
which  the  present  appeal  arises. 

He  filed  his  plaint  on  the  1st  of  July,  1853,  stating  the  facts  which  we  have 
detailed,  alleging  that  he  had  ever  been,  and  still  was,  ready  and  willing  to  sign  the 
deed  of  sale,  and  in  all  things  to  do  and  perform  the  obligations  entered  into  towards 
the  Company,  but  that  the  Company  refused  and  neglected  to  sign  the  bill  of  sale, 
or  to  pay  the  sum  of  £3000 ;  and  he,  therefore,  prayed  that  the  Company  might  be 
compelled  to  pay  the  sum  of  £3000,  with  interest,  from  the  12th  of  May  then  last. 

It  is  not  easy  to  see  what  interest  the  Railway  Company  had  in  defending  the 
suit.  It  is  not  pretended  that  the  Respondent  is  not  entitled,  both  legally  and 
morally,  to  receive  the  value  of  his  land  which  has  been  taken  from,  him ;  it  is  not 
pretended  that  the  price  which  has  been  fixed  is  excessive.  As  between  the  Company 
and  Messrs.  Jackson,  Brassey,  Peto,  and  Betts,  the  latter  were  beyond  all  doubt  liable, 
and  if  they  were  solvent  (of  which  no  question  has  been  raised)  the  Company,  on 
making  the  payment,  would  be  entitled  to  credit  for  it  in  their  accounts  with  the 
contractors.  The  Railway  had  not  been  made  at  this  time,  as  appears  by  [261]  the 
evidence ;  whether  it  has  ever  been  completed,  does  not  appear. 

On  the  other  hand,  as  the  contractors  were  clearly  subject  to  this  liability,  though 
not  directly  to  the  Respondent,  yet  indirectly  through  the  Company,  it  is  equally 
difficult  to  understand  upon  what  grounds,  consistent  with  reason  or  with  justice,  they 
could  resist  a  demand  which  ultimately  they  were  bound  to  satisfy. 

It  is  alleged  by  the  Respondent  that  these  gentlemen  are  really  defending  the 
suit  in  the  name  of  the  Company,  as  they  have  acted  throughout  in  their  name,  and 
there  seems  much  reason  to  believe  that  such  is  the  case. 

It  appears  from  the  evidence,  that  when  the  demand  was  made  on  the  Company, 
it  was  sent  to  the  office  of  the  contractors  by  the  Company ;  that  when  the  plaint  in 
this  suit  was  filed,  it  was  sent  to  the  office  of  the  contractors  by  the  Company ;  and 
that  this  suit  is  now  defended  by  the  instructions  of  Reekie,  the  agent  of  the  con- 
tractors. 
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However  this  may  be,  a  defence  was  put  in  to  this  action  by  the  Appellants,  or 
at  all  events  in  their  name,  relying  upon  various  objections,  which  all  resulted  in 
this  conclusion;  that  the  Company  were  not  bound  by  anything  which  had  been 
done  in  their  name;  that  the  contractors  had  no  authority  to  pledge  the  liability 
of  the  Company;  that  they  had  no  authority  to  enter  into  any  arbitral  ion  ;  and  that, 
at  all  events,  they  had  no  authority  to  enter  into  such  an  arbitration  as  was  actuullv 
agreed  upon;  that  if  the  contractors  had  any  such  authority,  Reekie  had  no  such 
authority.  Several  other  objec-[262]-tions  were  raised,  of  a  nature  too  frivolous  to 
be  insisted  on  at  our  Bar. 

The  Respondent  went  into  evidence  in  support  of  his  case:  he  proved  the  several 
facts  and  documents  which  we  have  mentioned,  and  he  was  obliged  to  rail,  or  at  all 
events,  did  call,  Reekie,  the  person  who  had  signed  the  agreement  of  the  1 1th  of  March, 
1853.  This  witness  swore  that  he  bought  the  land  in  question  as  agenl  for  Messrs. 
Jackson,  Peto,  and  Co.;  he  stated  that  the  land  was  now  in  the  possession  of  tin' 
contractors,  and  the  Railway  partly  made  over  it,  but  not  completed;  that  the  con- 
tractors had  been  in  possession  about  six  months,  but  he  was  not  aware  whether  they 
had  been  in  possession  of  a  portion  of  it  before  the  deed  of  arbitration.  He  was 
then  asked  whether  he  had  had  any  conversation  or  correspondence  with  Messrs. 
Jackson  and  Co.,  or  any  of  them,  on  the  subject  of  the  claim  and  arbitration,  and 
"whether  he  had  any  written  correspondence  with  those  gentlemen  on  the  subject  of 
the  arbitration;  but  to  these  questions  objections  were  taken,  and  allowed  by  the 
Court.  He  then  stated  the  facts  to  which  we  have  referred,  that  the  action  was 
defended  by  his  instructions,  and  that  the  declaration  was  sent  to  the  contractors' 
office  by  the  Company;  and  he  swore  that  the  Company  was  not  in  possession  of  the 
land  in  question,  or  of  any  portion  of  the  Railway. 

No  evidence  was  produced  on  the  part  of  the  Appellants,  and  the  cause  came  on  for 
hearing  before  the  Superior  Court,  on  the  6th  of  May,  1851:,  when  judgment  was 
pronounced  in  favour  of  the  Respondent,  one  Judge  (Meredith)  dissenting,  for  the 
sum  of  £3000  currency,  with  interest  and  costs. 

[263]  On  a  review  of  this  judgment  by  the  Court  of  Appeals,  on  the  7th  of  July, 
1856,  the  Judges  were  equally  divided,  and  in  conformity,  therefore,  with  1 1n- 
custom  in  such  cases,  the  judgment  was  affirmed,  and  from  this  last  judgment  the 
present  appeal  is  brought. 

The  main  points  argued  at  the  Bar  on  behalf  of  the  Appellants  were,  that  the 
contractors  had  no  authority  under  their  contract  with  the  Company  to  bind  the 
Company,  or  pledge  their  liability  for  any  purchase  which  they  might  make;  that 
they  had  authority,  indeed,  to  buy  land,  but  were  to  provide  for  the  payment  out  of 
their  own  pockets. 

Their  Lordships  have  already  expressed  their  opinion,  in  commenting  upon  the 
document  in  question,  that  the  contractors  had  a  clear  authority,  both  by  the  express 
language  and  necessary  effect  of  their  contract  with  the  Company,  to  bind  the  Com- 
pany, and  make  them  liable  to  third  persons  with  whom  they  contracted  in  the  name 
of  the  Company,  although,  as  between  the  contractors  and  the  Company,  the  former 
were  bound  to  supply  all  the  necessary  funds. 

In  the  argument,  the  case  was  assimilated  to  those' in  which  it  lias  been  held 
that,  when  a  land-owner  contracts  with  a  builder  to  build  him  a  house  at  a  fixed 
price,  he  is  not  liable  to  the  tradesmen  who  have  supplied  goods,  or  the  artisans  who 
have  performed  work  for  the  builder.  But  those  cases  proceed  on  this  principle, 
namely,  that  the  person  who  has  contracted  with  the  tradesmen  and  artisans  is 
alone  answerable  to  them  for  their  demands.  Here,  if  the  Respondent  has  made  his 
agreement  with  the  contractors,  and  trusted  to  their  responsibility,  [264]  he  musl 
look  to  them,  and  can  have  no  remedy  against  the  Company.  If.  on  the  other  hand, 
he  has  agreed  with  the  Company,  and  trusted  to  their  responsibility,  he  is  entitled 
to  sue  them,  and  has  no  demand'  against  the  contractors  under  the  agreement. 

And,  this  brings  us  to  the  second  point  urged,  namely,  that  the  agreemenl  of  the 
11th  of  March,  1853,  was  really  made  by  Reekie  on  behalf  of  the  contractors,  and 
not  of  the  Company,  and  was  known  to  be  so  by  the  Respondent. 

We  have  already  stated  our  opinion  of  the  effect  of  this  agreement;  that  not 
only  its  terms,  but  'its  intention,  was  to  bind  the  Company.  It  was  said  that  the 
Respondent  must  be  held  to  have  had  notice  of  the  agreement  between  the  contractors 
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and  the  Company.  No  doubt  he  must;  but  of  what  had  he  notice?  He  had  notice 
that,  as  between  the  contractors  and  the  Company,  the  former  were  to  pay  the  price, 
but  that  the  contractors  had  full  authority  to  engage  in  the  name  of  the  Company, 
and  to  pledge  their  liability;  in  other  words,  to  do  what  the  agreement  professed 
to  do. 

It  was  then  contended,  that  the  contractors  had  no  power  to  enter  into  any 
arbitration  on  behalf  of  the  Company,  or,  at  all  events,  not  into  such  an  arbitration 
as  they  actually  did  enter  into. 

But  the  answer  to  this  is,  that  the  Company  had  substituted  the  contractors  in 
their  place,  trusting  them  with  all  the  powers  of  the  Company,  and  had  left  them  to 
purchase  on  the  best  terms  they  could,  the  Company  having  no  interest  whatever  in 
the  matter.  The  contractors  had  a  right  to  settle  the  price  in  any  manner  which 
they  might  think  most  advisable,  [265]  indemnifying  the  Company  against  all 
consequences.  To  this  indemnity  the  Company  thought  fit  to  trust;  and  they  in- 
curred no  great  risk  in  doing  so.  The  contractors  who,  as  long  as  they  were  solvent, 
were  alone  interested  in  the  matter,  were  sure,  with  a  view  to  that  interest,  to  make 
the  best  bargain  which  they  could,  and  the  Company  had  the  remedy  in  their  own 
hands,  inasmuch  as  they  had  always  the  power  over  the  funds  which  were  ultimately 
to  be  paid  to  the  contractors,  and  out  of  which  they  could  secure  their  indemnity. 

It  is  then  said  that,  if  the  contractors  had  such  authority,  they  could  not  delegate 
it  to  Reekie ;  but  the  answer  to  this  objection  is  given  by  what  has  already  been  said. 
No  doubt  we  must  not  permit  ourselves  to  be  influenced  by  the  character  of  such  a 
defence  on  the  part  of  those  by  whom  this  action  is  defended.  The  Company  must 
be  treated  as  the  real  Defendants,  but  is  the  objection  available  on  their  part?  The 
objection  is  that  the  contractors  were  agents  of  the  Company,  and  that  an  agent 
cannot  delegate  his  authority. 

Their  Lordships  are  of  opinion  that,  under  the  circumstances  of  this  case,  the 
objection  is  wholly  untenable  in  point  of  law,  by  the  Company.  They  gave  their 
powers  to  individuals  who  they  knew  would  exercise  them  only  by  deputy ;  they  knew 
that  Reekie  in  this  very  matter  was  acting  and  negotiating  with  the  Respondent  by 
the  authority  of  the  contractors,  but  in  the  name  of  the  Company.  When  the  power 
given  by  a  person  is  of  such  a  nature  as  to  require  its  execution  by  a  deputy,  the 
attorney  may  appoint  such  deputy  according  to  the  law  in  force  in  Lower  Canada. 
[266]  The  authorities  referred  to  in  the  argument  at  the  Bar  are  conclusive  upon 
this  point. 

It  was  then  said,  that  no  action  could  be  maintained  on  the  award,  because  it 
directs  the  money  to  be  paid  by  the  contractors  and  not  by  the  Company. 

But  it  is  a  total  misapprehension  of  the  case  to  regard  the  Respondent's  right 
to  this  money  as  founded  on  the  order  to  pay  contained  in  the  award. 

The  case  is  one  of  a  contract  for  sale  between  the  Respondent  and  the  Appellants, 
m  which  the  Appellants  had  taken  possession  of  the  property,  and  in  which  nothing 
remained  to  be  fixed  but  the  price.  That  price  has  been  fixed  in  a  manner  agreed 
upon  by  those  who  had  authority  to  fix  it  in  any  manner  they  might  think  fit.  That 
the  arbitrators  by  the  award,  after  fixing  the  price,  have  directed  that  it  shall  be 
paid  by  the  contractors,  does  not  invalidate  their  report  of  the  sum  to  be  paid.  By 
whom  the  payment  is  to  be  made  is  a  matter  not  referred  to  them,  and  with  respect 
to  which  they  had  no  authority. 

But,  in  truth,  all  these  objections  are  really  wide  of  the  merits  of  the  case.  One 
thing  is  perfectly  clear,  that  it  is  only  under  this  agreement,  and  on  the  terms  of 
paying  the  purchase-money,  that  the  Company  have  any  shadow  of  right  to  retain 
possession  of  this  land.  If  they  had  objected  to  the  mode  in  which  the  price  had 
been  fixed,  and  were  entitled  to  make  any  such  objection,  they  should  have  objected 
on  that  ground.  But  this  would  not  have  suited  their  purpose,  for  it  is  not  pre- 
tended that  the  price  is  excessive ;  it  is  not  that  they  object  to  pay  this  sum,  but  they 
object  to  pay  anything.  If  they  [267]  repudiated  the  contract,  and  were  entitled  to 
repudiate  it,  they  should  have  given  up  the  land.  This,  of  course,  they 
could  not  do,  for  its  possession  is  essential  to  their  works.  It  is  idle 
to  say  that  the  Appellants  are  not  in  possession  of  the  land,  but  that  the  contractors 
are :  the  possession  of  the  contractors  is  their  possession ;  for  this  purpose  the 
Company  and  the  contractors  are  identified ;  and  what  is  really  contended  by  this 
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appeal  is,  that  they  are  to  keep  the  land,  and  that  neither  the  Company  nor  the 
contractors  are  to  pay  one  farthing  of  the  purchase-money. 

It  is  impossible  to  view  without  feelings  of  pain  and  regret,  the  proceedings  which 
have  taken  place  in  this  case,  and  the  injustice  to  which,  under  colour  of  law,  the 
Respondent  has,  for  so  many  years,  been  exposed.  Upon  whom  the  blame  ought  to 
fall,  it  is  not  their  Lordships'  province  to  decide.  They  must  deal  with  the  parties 
on  the  record.  All  that  they  ran  do  is  to  afford  to  the  Respondent  such  relief  as  it 
is  in  their  power  to  give,  by  advising  Her  Majesty,  as  they  will  do,  to  affirm  the  judg- 
ment complained  of,  with  all  the  costs  incurred  by  him  in  the  Courts  below  and  upon 
this  appeal. 

[\k-ws'  Dig.  tit.  COLONY,  II.   Particular  Colonies,    t.  British  North  America; 
tit,  PRINCIPAL  AND  AGENT,  I.  Agency  Generally,  D.  Eights  and  Lin!,,' 
of  Principal  and  Agent,  l».  Delegation  of  Authority.] 


[268]  ON  APPEAL  FROM  THE  COURT  OF  CHANCERY  OF  THE 

ISLE  OF  MAN. 

MARK  HILDESLEY  QUAYLE,  and  Others,— Appellants;  PHILIP  LEWIS 
DAVIDSON,— Respondent*  [Nov.  30,  1858]. 

A  Court  of  Equity  will  look  at  the  circumstances  existing  at  the  date  of  a  Will 
and,  if  necessary,  construe  words  importing  a  trust,  as  an  expression  of 
hope  or  confidence. 

A  Testator  devised  real  estate  in  the  Isle  of  Man,  consisting  of  a  Farm,  to  his  wife 
for  life,  and  after  her  death  to  D.  "  in  trust  for  his  son  being  brought  up  to 
work  the  Farm,"  with  a  gift  over  in  the  event  of  D.  having  no  male  issue. 
1).  had  no  male  issue  at  the  date  of  the  Will,  but  had  a  son  born  after  the 
Testator's  death.  Held,  that  under  the  Will,  D.'s  son  did  not  take  any  bene- 
ficial interest  in  the  real  estate,  the  words  "  in  trust  for  his  son  being  brought 
up  to  work  the  Farm,"  being  a  mere  recommendation,  or  expression  of  hope 
or  confidence,  that  his  eldest,  or  only  son,  should  be  brought  up  to  work  the 
Farm. 

If  D.'s  son  had  been  born  before  the  date  of  the  Will,  whether  he  would  have  taken 
an  interest  under  it. — Quaere? 

In  reversing  the  decree  of  the  Court  below,  without  costs,  the  Judicial  Committee 
ordered  the  costs  of  mortgagees,  who  were  made  parties  to  the  suit,  to  be  added 
to  their  security. 

In  this  case,  the  question  turned  upon  the  construction  of  certain  provisions 
contained  in  the  Will  and  Codicil  of  Philip  Lewis,  late  of  Glenmaye  or  Creggan 
Ashen,  in  the  parish  of  Patrick,  in  the  Isle  of  Man.  The  Appellants  were  mortgagees, 
and  contended  that  under  the  Will,  David  Harris  Davidson,  therein  named,  took 
a  beneficial  interest  in  the  real  estate  thereby  devised,  and  claimed  the  benefit  of 
certain  charges  on  such  real  estate,  created  in  their  favour  by  David  Harris 
Davidson.  The  Respondent,  who  was  the  eldest  son  [269]  of  David  Harris 
Davidson,  insisted,  that  David  Harris  Davidson  took  the  real  estate  under  the  Will 
as  trustee  only  for  his  benefit,  and  that  he  was  entitled  to  the  equitable  fee  in  the 
same,  and  to  the  rents,  issues,  and  profits  thereof,  freed  and  discharged  from  the 
mortgages  charged  thereon  by  David  Harris  Davidson. 

The  Will  in  question,  dated  the  25th  of  September,  1813,  was  as  follows:  — 
"  Know  all  men  by  these  presents,  that  1,  Philip  Lewis,  proprietor  of  the  estate  called 
Glenmaye  Farm,  otherwise  Creggan  Ashen,  in  the  parish  of  Kirk  Patrick,  in  the 
Isle  of  Man,  do  make  and  declare  this  to  be  my  Will  and  Testament.     First,  1  give 

*  Present:  The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  Dr.  Lushington, 
the  Right  Hon.  The  Lord  Justice  Knight  Bruce,  and  Sir  Lawrence  Peel. 
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and  bequeath  unto  my  dear  wife,  Jane  Lewis,  the  whole  of  my  property  of  what 
nature  soever  and  wheresoever  for  her  sole  use  and  support  during  the  term  of  her 
natural  life.  Secondly,  after  the  death  of  the  aforesaid  Jane  Lewis,  I  give  the 
above  estate  of  Glenmaye  Farm  or  Creggan  Ashen  unto  her  son,  David  Harris 
Davidson,  in  trust  for  his  son  being  brought  up  to  work  the  farm  [subject,  however, 
from  the  time  of  the  death  of  the  aforesaid  Jane  Lewis  to  the  payment  of  £12 
British,  to  be  made  yearly  at  Easter  unto  Ids  aunt,  Ann  (Jalloir,  spinster,  for  her 
life].  Thirdly,  provided  the  aforesaid  David  Harris  Davidson  should  have  no  male 
issue,  then  my  will  is  that  after  his  death  the  above  estate  of  Glenmaye  Farm  or 
Creggan  Ashen  shall  be  let  by  public  auction  for  twenty-one  years,  from  time  to 
time,  as  the  lease  shall  transpire,  subject  to  such  clauses  and  restrictions  as  shall 
be  judged  most  proper  for  keeping  the  said  land  and  premises  in  good  heart  and 
thorough  repair,  first,  for  the  benefit  of  the  widow,  if  any,  of  the  aforesaid  David 
Harris  Davidson,  during  her  life,  and  secondly,  for  the  joint  benefit  of  the  lawful 
female  chil-[270]-dren  of  him,  the  aforesaid  David  Harris  Davidson,  and  on  their 
death,  or  failing  them,  for  the  joint  benefit  of  my  two  sisters,  Matilda  and  Sarah 
Lewis,  their  heirs,  etc. ;  "  and  the  Testator  appointed  his  wife  executrix,  and  Craw- 
ford Davidson,  executor. 

On  the  12th  of  April,  1814,  the  Testator  by  a  Codicil  altered  his  Will,  by  erasing 
certain  words  in  the  above  Will,  being  the  bequest  of  an  annuity  of  £12  a-year  to 
his  aunt  which  occurred  between  the  words,  "  to  work  the  farm  "  and  the  word 
"  Thirdly."  The  Testator  writing  in  the  margin  of  the  Will,  opposite  the  words  so 
erased,  "  Erased  in  consequence  of  her  marriage,  this  12th  of  April,  1814.  P.  L." 
The  Testator  afterwards,  on  the  31st  of  August,  1815,  made  a  further  Codicil  to  his 
Will,  which  was  as  follows :  "  Provided  the  aforesaid  David  Harris  Davidson  shall 
not  choose  to  work  the  farm  himself  during  the  lifetime  of  his  mother  (Jane  Lewis), 
and  for  her  sole  benefit,  then  my  will  is  that  she  shall  have  liberty  to  sell  or  let  the 
said  farm  immediately,  and  appropriate  the  proceeds,  together  with  all  other  my 
property  whatsoever  and  wheresoever,  after  paying  all  my  debts,  to  her  own  use, 
without  any  restraint  or  control." 

The  Testator  died  on  the  16th  of  September,  1815,  and  the  Will  and  Codicils  were 
proved  by  Jane  Lewis. 

Upon  the  death  of  the  Testator,  Jane  Lewis  entered  into  possession  of  the  farm, 
and  she  continued  in  such  possession  until  her  death  in  1827.  David  Harris 
Davidson,  from  the  time  of  the  decease  of  the  Testator  until  the  time  of  the  decease 
of  Jane  Lewis,  resided  on  the  farm  with  her,  and  worked  the  farm  for  her  benefit. 

At  the  date  of  the  Will,  David  Harris  Davidson  [271]  had  not  any  child,  but  in 
the  year  1819,  the  Respondent,  Philip  Lewis  Davidson,  was  born  ;  and  he  afterwards 
had  another  son,  Frederick  William  Davidson,  born  in  the  year  1825. 

The  estate  was  incumbered  at  the  time  of  its  purchase  by  the  Testator,  and  Jane 
Lewis,  on  the  26th  of  September,  1818,  paid  off  to  the  person  then  entitled,  the  sum 
of  £100,  secured  by  a  deed  of  Bond  and  security  dated  the  12th  of  August,  1801 ;  and 
on  the  same  day,  she  paid  off  to  William  Clark,  of  Ballawillin,  the  sum  of  £100, 
secured  to  him  by  a  deed  of  Bond  and  security,  executed  by  the  Testator  and  his  wife, 
and  dated  the  8th  of  September,  1813,  also  charged  upon  the  Testator's  estate. 

Upon  the  death  of  Jane  Lewis  in  1827,  David  Harris  Davidson  took  possession 
of  the  farm  as  his  own  property,  and  continued  in  such  possession  until  the  month 
of  January,  1850. 

The  Respondent  lived  with  his  father  until  he  was  about  fourteen  or  sixteen 
years  of  age,  and  sometimes  worked  on  the  farm.  When  he  was  about  fourteen  or 
sixteen  years  of  age,  he  left  the  Island,  and  afterwards  went  to  reside  in  America. 

By  two  Bonds  and  securities,  dated  respectively  the  11th  of  December,  1830,  and 
the  3rd  of  December,  1831,  David  Harris  Davidson  charged  the  estate  with  the  pay- 
ment to  Robert  Douglas  Clague  and  Matthias  Kelly,  as  trustees  for  Dinah  Greaves, 
of  the  principal  sums  of  £200  and  £100,  respectively,  and  interest,  and  by  certain 
mesne  assignments,  and  ultimately  by  a  deed  of  assignment,  dated  the  9th  Sep- 
tember, 1839,  the  two  several  Bonds  and  securities  were  in  consideration  of  the 
sum  of  £405,  the  amount  then  due,  assigned  with  the  estate  granted  in  security, 
[272]  to  Eleanor  Wilson,  her  executors,  administrators  or  assigns,  until  payment 
of  the  same.     By  another  Bond  and  security,  dated  the  22nd  of  March,  1839,  David 
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Harris  Davidson  created  a  further  charge  on  the  estate,  in  favour  of  Eleanor  Wilson, 
for  the  sum  of  £95. 

Eleanor  "Wilson  died  in  the  month  of  February,  1852,  having  made  her  Will, 
whereby  she  appointed  the  Appellants,  Mark  Hildesley  Quayle  and  Ann  Wilson, 
executor  and  executrix.  By  a  deed  of  assignment,  dated  the  21st  of  May,  L852, 
the  Appellants,  Mark  Hildesley  Quayle  and  Ann  Wilson,  assigned  the  three  Bonds 
and  securities  to  one  Eliza  Wilson,  who  had  since  died  intestate,  and  Letters  of  ad- 
ministration of  her  estate  and  effects  were  granted  to  the  Appellant,  Senhouse 
Wilson. 

By  an  indenture  of  settlement  made  on  the  marriage  of  David  Harris  Davidson 
with  his  wife,  then  Isabella  Brew,  dated  the  7th  of  December,  1833,  David  Harris 
Davidson  settled  upon  her  one-half  of  the  estate  for  her  natural  life,  from  the  day 
of  his  decease. 

By  a  Bond  and  security  dated  the  1st  of  April,  is:','.).  David  Harris  Davidson 
further  charged  the  estate  with  the  payment  of  £7(i  and  interest  to  Isabella  Tarrant, 
who  died  some  years  ago,  having  made  her  Will,  whereby  she  bequeathed  to  William 
Farrant  the  Bond  and  security.  He  proved  the  Will  and  died,  and  Susannah 
Farrant  took  out  administration  to  his  estate. 

In  the  month  of  January,  1850,  Eleanor  Wilson  obtained  an  order  of  possession 
of  the  estate.  The  Appellants,  or  those  whom  they  represent,  had  been,  subsequently 
to  the  date  of  the  order,  in  receipt  of  the  rents,  issues,  and  ju'ofits. 

[273]  The  Respondent  then  set  up  a  title,  that  upon  the  decease  of  •!  is  lie 

became  entitled  to  the  equitable  fee  in  the  estate,  lands,  and  premises,  and  that. 
David  Harris  Davidson  took  no  interest  therein,  save  only  as  trustee  for  him.  and 
insisted  that  he  had  no  power  to  charge  or  incumber  any  part  of  the  estate  :  and 
on  the  2nd  of  October,  1854,  the  Respondent  tiled  a  bill  in  the  Court  of  Chanc 
the  Isle  of  Man,  against  David  Harris  Davidson  and  Isabella  his  wife,  Fred 
William  Davidson,  and  against  the  Appellants,  Mark  Hildesley  Quayle,  Ann  Wilson 
and  Senhouse  WTilson.  and  Susannah  Eleanor  Farrant,  whereby,  after  stati 
facts  before  mentioned,  he  prayed  that  he  might  be  declared  entitled  to  the  equitable 
fee  of  and  in  the  estate,  as  from  the  decease  of  Jane  Lewis,  and  that  David  Harris 
Davidson  might  be  declared  a  trustee  of  the  same  for  the  Respondent,  and  ordered 
to  convey  the  legal  estate  to  him;  and  that  the  Bonds  and  securities  of  the  12th  of 
December,  1830.  and  the  3rd  of  December,  1831,  and  assignments  and  conveyances 
of  the  instruments  to  Eleanor  Wilson,  and  Bond  and  security  to  Eleanor  Wilson  of 
the  22nd  of  March,  1839,  and  Bond  and  security  to  Isabella  Farrant  of  the  1st  of 
April,  1839,  and  the  indenture  of  the  7th  of  December.  1833,  might  all  he  set  aside 
and  declared  null  and  void  as  against  the  Respondent,  and  the  estate,  lands,  and 
premises  given  in  security  and  charged  thereby,  and  that  an  account  might  lie  taken 
of  the  rents,  issues,  and  profits  of  the  estate,  lands,  and  premises,  which  had  been 
received  by  the  Defendant,  David  Harris  Davidson,  or  which  without  default  might 
have  been  received  since  the  death  of  Jane  Lewis,  up  to  and  until  the  time  when 
possession  [274]  of  the  estate,  lands,  and  premises  was  obtained  by  Eleanor  Wilson, 
and  that  David  Harris  Davidson  migbl  be  charged  with  an  occupation  rent  for 
such  part  of  the  estate  as  might  have  been  in  his  own  possession  during  the  time 
aforesaid;   and  that   a  further   account   might  be  taken   of   the  renl  and 

profits  which  had  been  received,  or  without  default  mighl  have  been  rei  eived 
respectively  by  Eleanor  Wilson,  and  since  her  decease  by  the  Appellants,  .Mark 
Hildesley  Quayle  and  Ann  Wilson,  as  executors  of  Eleanor  Wilson,  and  by  Eliza 
W7ilson,  and  by  the  Appellant,  Senhouse  Wilson,  as  her  administrator,  at  •!  that 
David  Harris  Davidson  and  the  Appellants,  Mark  Hildesley  Quayle  and  Ann  Wilson, 
as  executors  of  Senhouse  Wilson,  as  administrator  of  Eliza  Wilson,  mighl  be  oi 
to  pay  over  to  the  Respondent  such  sum  or  sum-  of  money,  rent-.  ml  profits 

aforesaid,  which  they  and  the  estates  respectively  represented  by  them   should  he 
found  to  have  received. 

The  Appellants,  Mark  Hildesley  Quayle,  Ann  Wilson,  and  Senhouse  Wilson, 
tiled  their  joint  and  several  answer  to  the  Bill,  admitting,  for  the  mosl  par;,  the 
statements  contained  in  the  Bill,  and  relying  for  their  indemnity  on  the  order  of 
possession  granted  in  consequence  of  the  interest  upon  the  Bonds  being  in  arrear. 
Frederick  William  Davidson  also  filed  his  answer  and  disclaimer  to  the  Bill ;  ami 
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David  Harris  Davidson,  by  his  answer,  insisted  that  he  was  entitled  under  the 
Will,  to  the  estate  for  his  own  use,  or,  at  all  events,  to  a  life  interest,  and  was  not 
liable  to  account. 

Witnesses  were  examined,  and  the  cause  being  at  [275]  issue,  came  on  to  be 
heard  at  an  adjourned  Chancery  Court  held  in  the  Island  on  the  3rd  of  October, 
1856,  when  the  Court  was  of  opinion,  that  the  Respondent  was  entitled  to  the 
estate  from  the  date  of  the  death  of  Jane  Lewis,  freed  and  discharged  from  all 
Bonds  and  securities  granted  thereon  by  David  Harris  Davidson  and  all  assign- 
ments thereof,  but  subject  to  any  claim  of  the  representatives  of  Jane  Lewis  for 
any  incumbrances  thereon  which  she  might  have  paid  off,  and  it  was  ordered  that 
the  order  of  possession  granted  in  favour  of  Eleanor  Wilson  should  be  set  aside, 
and  that  David  Harris  Davidson  should  account  for  the  rents  of  the  property  from 
the  death  of  Jane  Lewis,  and  that  an  account  should  be  taken  between  the  Re- 
spondent and  the  Appellants  of  all  moneys  received  by  the  Appellants  under  the 
order  of  possession,  but  that  the  Appellants  should  be  entitled  to  set  off  against 
such  receipts  up  to  the  date  of  the  filing  of  the  Bill,  any  money  due  to  them  by 
David  Harris  Davidson  under  the  Bonds  aforesaid,  and  it  was  referred  to  the  first 
Deemster  to  take  and  state  the  account  between  the  parties. 

The  Respondent  presented  a  petition  of  re-hearing  to  the  Honourable  Charles 
Hope,  Lieutenant-Governor  and  Chancellor  of  the  Isle  of  Man,  submitting  that  the 
part  of  the  decree  which  declared  that  the  Appellants  were  entitled  to  set  off  against 
their  receipts  up  to  the  date  of  the  filing  of  the  Bill  any  moneys  due  to  them  by 
David  Harris  Davidson  under  the  before  mentioned  Bonds,  was  erroneous,  and 
submitting  that  he  was  entitled  to  have  the  same  reviewed,  reversed,  and  varied. 
And,  also  submitting,  that  the  decree  was  further  erroneous,  in  so  far  as  it  did 
not  declare  David  Harris  Davidson  to  be  a  trustee  [276]  for  the  Respondent  of  the 
estate,  or  direct  him  to  convey  the  same  to  the  Respondent. 

By  a  decree  of  the  Court  of  Chancery  of  the  Island  on  the  re-hearing,  dated  the  5th 
of  March,  1857,  it  was  declared,  that  the  Court  was  of  opinion  that  David  Harris 
Davidson  took  the  estate  in  question  after  the  death  of  Jane  Lewis,  as  a  trustee 
for  the  Respondent,  who  then  became  entitled  to  the  equitable  fee  in  the  estate, 
and  to  the  rents,  issues,  and  profits  thereof:  and  that  the  Respondent  was  then 
entitled  thereto,  freed  and  discharged  from  all  Bonds  and  securities  purporting 
to  have  been  granted  thereon  by  the  Defendant,  David  Harris  Davidson,  and  all 
assignments  thereof,  but  without  prejudice  to  any  claim  of  the  representatives  of 
Jane  Lewis,  for  any  encumbrances  on  the  same,  which  she  might  have  paid  off. 
And,  David  Harris  Davidson  was  thereby  ordered  to  convey  to  the  Respondent  the 
legal  estate  in  the  property  in  question.  That  the  order  of  possession  granted  in 
favour  of  Eleanor  Wilson  should  be  set  aside,  and  that  the  Defendant,  David  Harris 
Davidson,  account  to  the  Respondent  for  the  rents  of  the  property,  from  the  death 
of  Jane  Lewis;  and  that  an  account  should  be  taken  between  the  Defendant,  David 
Harris  Davidson,  and  the  other  Defendants,  of  all  the  moneys  received  by  the 
Defendants,  or  by  Eleanor  Wilson,  and  Eliza  Wilson,  under  the  order  of  possession, 
but  that  the  Defendants  should  be  entitled  to  set  off  against  such  receipts,  up  to  the 
date  of  the  filing  of  the  Bill,  any  money  due  to  them  by  the  Defendant,  David  Harris 
Davidson,  under  the  Bonds  aforesaid. 

Against  this  decree  the  present  appeal  was  brought  by  the  mortgagees,  Quayle 
and  Wilsons,  and  now  came  on  for  hearing. 

[277]  The  Solicitor-General  (Sir  Hugh  M.  Cairns),  and  Mr.  E.  F.  Smith,  for  the 
Appellants. — According  to  the  true  construction  of  the  Will  and  second  Codicil  the 
estate  in  question  was  devised,  after  the  death  of  Jane  Lewis,  to  David  Harris 
Davidson  absolutely  for  his  own  benefit.  Gilbert  v.  Bennett  (10  Sim.  371),  Hammond 
v.  Neame  (1  Swans.  35),  Bird  v.  Hunsden  (2  Swans.  342),  Webb  v.  Wools  (2  Sim. 
N.S.  267),  Bowdeii  v.  Laing  (14  Sim.  113).  The  words  "  In  trust  for  his  son  being 
brought  up  to  work  the  farm,"  did  not  create  a  trust. — [The  Lord  Justice  Knight 
Bruce:  Can  you  go  on  without  making  the  heir-at-law  of  Philip  Lewis  a  party?]— 
It  has  all  along  been  taken  that  the  devise  is  good  if  intelligible.  Having  the  heir 
before  the  Court  would  be  no  benefit  if  it  is  unintelligible.  David  Harris  Davidson 
not  having  at  the  date  of  the  Will  and  Codicils  any  son,  those  words  pointed  only 
to  a  wish  of  the  Testator  as  to  the  occupation  to  which  any  son  which  Davidson  might 
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afterwards  have  should  be  brought  up;  such  sou  was  clearly  not  the  direct  object 
of  the  Testator's  bounty.  By  the  Will  the  Testator  imposed  a  pecuniary  charge  on 
David  Harris  Davidson,  and  gave  the  estate  to  him,  subject  to  an  onerous  condition 
as  to  working  the  farm  during  his  mother's  lifetime  for  her  benefit,  with  which 
condition  he  fully  complied.  In  the  alternative,  we  submit,  that  if  the  estate  was 
not.  devised  absolutely  to  David  Harris  Davidson,  the  same  was  devised  to  him  at 
least  for  his  own  life.  Secondly,  by  the  law  of  the  Island,  real  estate  upon  which  any 
sum  is  charged  by  way  of  mortgage,  upon  the  death  of  the  mortgagor  [278]  is 
primarily  liable  to  payment  of  the  amount  secured  by  such  mortgage.  Now  Jane 
Lewis  was  not  bound  to  pay  off  the  two  sums  of  £100,  charged  on  tin-  estate  by  the 
deeds  of  Bond  and  security  of  the  12th  of  August.  L801,  and  the  8th  of  September, 
1813:  but  having  done  so,  the  estate  remained  liable  to  repay  the  same  sums  to  her. 
or  after  her  decease  to  David  Harris  Davidson,  as  her  legal  personal  representative. 
If  the  securities  of  the  11th  of  December,  1830,  the  3rd  of  December,  1831,  and  the 
22nd  of  March,  1839,  are  not  available  to  any  greater  extent,  the  securities  ought  to 
be  held  at  least  to  operate  as  assignments  or  charges  of  the  two  sums  of  £100.  The 
Appellants  are  not  liable  to  account  to  the  Respondents  for  any  moneys  received 
by  them  or  by  Eleanor  and  Eliza  Wilson  respectively  under  the  order  of  possession. 
The  money  received  was  in  respect  of  the  interest  of  David  Harris  Davidson  in  the 
estate,  and  they  ought  not  to  be  held  accountable  to  the  Respondent,  between  whom 
and  themselves  there  is  no  privity. 

Mr.  Rolt,  Q.C.,  and  Mr.  Osborne,  for  the  Respondent. — "Whatever  interest  David 
Harris  Davidson  has  under  the  Will,  it  is  as  a  trustee  only:  he  does  not  take  any 
beneficial  interest  in  the  estate.  Immediately  upon  the  birth  of  the  Respondent  the 
equitable  fee  simple  in  the  remainder  of  the  estate  expectant  on  the  decease  of  Jane 
Lewis  vested  in  him  under  the  Will.  I'oicell  v.  Dairies  (1  Beav.  532),  and  David 
Harris  Davidson  became  a  trustee  for  him  accordingly.  Estates  tail  are  not 
recognized  by  the  law  of  the  Isle  of  Man.  The  [279]  words  "  provided  the  aforesaid 
David  Harris  Davidson  should  have  no  male  issue,"  contained  in  the  Will,  have  no 
other  effect,  when  considered  with  reference  to  real  estate  in  the  Isle  of  Man,  than 
to  express  the  event  upon  which  the  gift  over  of  the  estate  was  to  take  effect,  and 
on  the  birth  of  the  Respondent,  such  event  becoming  impossible,  the  words  i 
to  have  any  effect  or  operation  in  the  construction  of  the  Will.  Neither  do  those 
words  operate  to  pass  any  estate  by  implication  to  David  Harris  Davidson,  inasmuch 
as  no  beneficial  interest  is  given  to  him  by  the  Will.  The  words  "  being  brought 
up  to  work  the  farm,"  do  not  import  a  condition,  or,  if  they  do.  such  condition  is  not 
a  condition  precedent  to  the  vesting  of  the  estate;  the  Respondent  was,  in  fact, 
brought  up  to  work  the  farm.  Glaverwig  v.  Ellison  (•">  Drewry,  151  i.  All  that  those 
words  mean  is,  that  after  the  death  of  Jane  Lewis,  the  tenant  for  life,  the  Respondent 
was  to  take  a  beneficial  interest  in  the  estate. 

The  consideration  of  their  Lordshij:>s'  judgment  was  reserved,  and  now  delivered 

by 

The  Lord  Justice  Knight  Bruce  (Dec-.  2.  L858)i — The  principal  or  sole  epiestion  in 
this  appeal  is  upon  the  construction  of  the  Will  of  Philip.  Lewis,  so  far  as  it  related 
to  a  landed  estate  in  the  Isle  of  Man,  belonging  to  him,  and  called  Glenmaye  Farm, 
otherwise  Creggan  Ashen.  His  testamentary  instruments  are  in  these  words:  — 
[His  Lordship  here  read  the  Will  and  second  Codicil,  ante,  p.  269  and  p.  270,  and 
proceeded.]  The  Testator  died  in  the  year  1815  ;  his  wife.  Jane  [280]  Lewis,  in  the 
year  1827.  She  was  survived  by  her  son.  David  Harris  Davidson,  mentioned  in 
the  Will,  who  does  not  appear  to  have  had  any  issue  before  the  year  1818;  between 
which  year  and  the  year  1827.  two  sons  were  born  to  him,  namely,  Philip  Lewis 
Davidson  and  Frederick  William  Davidson.  Of  these,  the  elder.  Philip  Lewis 
Davidson,  is  the  Plaintiff  in  the  suit,  and  Respondent  here,  who  seems  at  his  birch 
to  have  been,  and  to  be  now,  his  father's  heir-apparent. 

And  the  point,  or  the  main  point,  for  decision,  is  the  presence  or  absence  of  a 
gift  in  the  Will,  of  a  beneficial  interesl  in  Glenmaye  Farm  or  Creggan  Ashen,  to 
the  Respondent.  In  one  view,  the  latter,  the  1 5 i  1 1  should  have  been  dismissed.  The 
decree  proceeds  on  the  other. 

The  instruments  must  of  course  be  read,  not   without   attention   to  the  circum- 
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stances  that  have  been  stated.  From  which  it  obviously  follows,  that,  humanly 
speaking,  we  must  take  it  to  have  been,  when  the  Will  was  made,  and  afterwards 
throughout  the  life  of  the  Testator,  possible,  that  David  Harris  Davidson  might 
have  many  sons,  or  might  never  have  a  child. 

Still  it  is  contended  for  the  Respondent,  that  the  words,  "  In  trust  for  his  son 
being  brought  up  to  work  the  farm,"  show  that  the  Respondent  was  intended  to 
take,  after  the  death  of  the  Testator's  widow,  a  beneficial  estate  in  it.  Their  Lord- 
ships, however,  do  not  so  understand  these  words.  If  not  uncertain,  if  not  incom- 
prehensible, they  import,  in  their  Lordships'  opinion,  not  a  trust  of  the  land  for 
any  son  of  David  Harris  Davidson,  but  merely  a  recommendation  to  him,  or  an 
expression  of  hope  or  confidence,  that  his  eldest,  or  only  son,  or  one  at  [281]  least 
of  his  sons  (if  any),  should  be  "  brought  up  to  work  the  farm,"  or  would  be  so. 
Neither  of  these  views,  however,  enables  the  Respondent  to  claim  an  interest  as  a 
devisee ;  upon  which  alleged  title  alone  he  sues. 

This  conclusion  appears  to  their  Lordships  to  be  rendered,  if  not  more  clearly, 
yet  not  less  clearly  right,  by  the  provisions  to  take  effect  after  the  death  of  David 
Harris  Davidson,  in  the  event  of  David  Harris  Davidson  having  "  no  male  issue," 
which  the  Will  contains,  and  by  the  last  Codicil.  The  intention  imputed  by  the 
Respondent  to  the  Testator  is,  so  far  as  their  Lordships  have  the  means  of  forming 
an  opinion,  one  of  an  eccentric  and  improbable  kind.  That,  however,  is  of  course 
far  from  sufficient  to  defeat  the  suit.  Testators  have  a  right  to  be  eccentric,  and 
to  make  startling  and  extraordinary  dispositions.  Here,  however,  it  is  not  the 
singular  or  unlikely  nature  of  the  design  attributed  by  the  Respondent  to  the 
Testator,  but  his  language,  coupled  with  the  circumstance,  that  David  Harris 
Davidson  must  be  taken  never  before  the  Testator's  death  to  have  had  issue,  that 
induces  their  Lordships  to  consider  the  claim  made  by  the  suit  as  groundless.  They 
wish,  however,  to  be  understood  as  not  intimating  any  opinion  whether,  if  the  Re- 
spondent had  been  born  before  the  making  of  the  Will,  he  would  have  taken  an 
interest  under  it.  Their  Lordships'  humble  advice  to  Her  Majesty  will  be,  that 
the  Bill  should  have  been,  and  should  stand,  dismissed  ;  but  that  the  case  is  not  one 
for  costs,  either  in  the  Isle  of  Man  or  here.  Their  Lordships  do  not,  however,  doubt 
the  right  of  the  mortgagees  to  add  their  costs  to  their  security. 

[Mews'  Dig.  tit.  WILL.  ;  IX.  Construction  ;  K.  6  b.  Precatory  Trusts.     S.C.  7 

W.R.  164.] 


[282]  ON  PETITION  FROM  THE  SUPREME  COURT  OF  JAMAICA. 

THE  CHURCHWARDENS  of  the  parish  of  ST.  GEORGE,  in  the  Island  of  JAMAICA, 
—Appellants;  CHARLES  TUTHELL  MAY,  Clerk,— Respondent  *  Dec.  1, 
1858.] 

In  circumstances,  showing  that  a  question  of  importance,  and  the  sum  involved 
uncertain  in  value,  leave  was  given  to  appeal  from  an  Order  of  the  Supreme 
Court  of  Jamaica  refusing  such  appeal,  although  the  amount  of  the  verdict 
was  under  £300,  the  appealable  value  limited  by  the  Order  in  Council  of 
the  14th  of  April,  1851. 

Security  for  Respondent's  costs  directed  to  be  lodged  in  the  Council  Office  within 
three  months  from  the  date  of  the  Order  giving  leave  to  appeal. 

This  was  a  petition  by  the  Churchwardens  of  the  parish  of  St.  George,  in  the 
Island  of  Jamaica,  for  leave  to  appeal  from  an  Order  of  the  Supreme  Court  of  that 
Island,  refusing  to  allow  an  appeal  to  the  Queen   in   Council,  the  amount  of  the 


*  Present :  The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  Dr.  Lushington, 
the  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan, 
and  the  Right  Hon.  Sir  Lawrence  Peel. 
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verdict  in  the  action  being  under  £300,  the  appealable  value  limited  by  the  Order 
in  Council  of  the  14th  of  April,  1851. 

The  petition  stated  that  an  action  of  assumpsit  was  brought  in  the  Supreme 
Court  in  the  Island  of  Jamaica,  by  the  Reverend  Charles  T.  May,  Clerk,  Rector  of 
the  parish  of  St.  George,  against  the  peti-[283]-tioners,  to  recover  the  sum  of  £.'560 
claimed  to  be  due  to  him  as  such  Rector  for  two  years'  compensation  at  a  rate  of 
£180  sterling,  per  annum,  in  lieu  of  a  glebe  and  parsonage  house,  upon  a  contract 
alleged  to  have  been  made  with  him  and  the  Justices  and  vestry  of  the  parish.  That 
the  action  was  tried  at  the  Surrey  Assizes  in  the  Island  in  the  year  1858,  when  a  ver- 
dict was  found  for  the  Plaintiff  for  the  sum  of  £285  1  2s.,  subject  to  points  reserved  at 
the  trial.  That  an  Order  nisi  was  obtained  by  the  Petitioners  tor  setting  aside  the 
verdict,  and  that  on  the  6th  of  October.  1858,  the  Order  nisi  was  after  argument 
discharged  by  the  Supreme  Court,  the  Plaintiff  undertaking  to  reduce  the  dam;. 
to  the  sum  £270  3s.  2d.  for  which  sum  final  judgment  was  entered  up.  That  the 
Petitioners  applied  for  leave  to  appeal  to  Her  Majesty  in  Council  from  this  Order, 
but  the  Supreme  Court  refused  leave,  on  the  ground  that  the  Court  had  no  power 
to  grant  such  leave,  as  the  verdict  was  under  the  sum  of  £-'300.  The  Petition 
submitted  that  the  Court  was  in  error  upon  their  construction  of  the  Order  in 
Council  of  the  1-ttli  of  April,  1851,  and  that  in  fact  the  matter  in  issue  did  exceed 
the  sum  of  .£300,  and  that  the  judgment  did  involve  "directly  a  question  to,  or 
respecting  property  in  a  civil  right  amounting  to  or  to  value  of  £300."  That  the 
action  was  brought  by  the  Plaintiff,  and  defended  by  the  Petitioners,  not  for  the 
purpose  of  ascertaining  the  amount  of  a  mere  money  demand,  but  in  order  to  try 
the  rate  at  which  the  Justices  and  vestry  claimed  to  assess  the  amount,  which  they 
should  judge  adequate  as  compensation:  for  the  glebe  and  parsonage  house.  That 
on  the  one  hand  the  Plaintiff  contended  that  he.  as  the  present  Rector,  and  his 
successors,  the  [284]  Rectors  for  the  time  beimr.  were  entitled  to  a  perpetual  fixed 
and  invariable  compensation  of  £180  sterling  a-year,  in  lieu  of  glebe  and  parson,  a 
and  that,  on  the  other  hand,  the  Petitioners  contended  that  the  Justices  and  -vest  ry 
had  a  discretionary  power  in  fixing  the  amount  of  such  compensation.  That 
independently  of  the  amount  at  issue,  the  question  was  one  of  great  importance. 
depending  upon  the  construction  to  be  put  on  certain  Statutes  of  the  Island,  which 
also  affected  similar  claims  and  rights  of  Rectors,  and  the  Justices  ami  vestries  of 
the  other  parishes  in  the  Island,  and  the  petition  prayed  for  leave  to  appeal  from  the 
Order  of  the  6th  of  October,  1858. 

The  petition  was  heard  ex  parte. 

Mr.  Maekeson,  for  the  Petitioners. — The  Order  in  Council  of  14th  of  April.  1851, 
which  regulates  appeals  from  the  Supreme  Court  of  Judicature  at  Jamaica,  pro- 
vides for  the  allowance  of  an  appeal  to  Her  Majesty  in  Council,  "  in  case  any  judg- 
ment, decree,  order,  or  sentence  shall  be  given  or  pronounced  for  or  in  respect  of 
any  sum  or  matter  at  issue  above  the  amount  or  value  of  £300  sterling,  or,  in  case 
such  judgment,  decree,  order,  or  sentence  shall  involve  directly  or  indirectly  any 
claim,  demand  or  question  to  or  respecting  property  in  any  civil  right  amounting 
to  or  to  the  value  of  £300  st  rling."  Here  the  claim  in  the  first  instance  was  for  a 
sum  exceeding  £300,  and  though  the  verdict  is  for  less  amount,  yet  it  cannot  be 
contended  that  the  civil  right  which  involves  the  annual  value  of  the  glebe  house 
and  the  compensation  to  be  paid  to  the  Rector  for  the  same,  is  not  a  civil  right  ex- 
ceeding the  [285]  value  of  £300,  even  if  it  be  limited  to  the  amount  recovered  in 
the  action,  which  is  but  for  two  years'  compensation.  If  the  application  is  granted, 
we  also  ask  that  the  security  for  costs  be  entered  into  in  the  Court  below. 

Loid  Kingsdown. — Their  Lordships  will  grant  this  application  for  leave  to 
appeal,  upon  condition  of  the  Petitioners  lodging  in  the  Registry  of  the  Privy 
Council,  within  three  months,  the  sum  of  £200.  sterling,  to  meet  the  costs  of  the 
Respondent  in  the  appeal,  in  case  the  same  should  be  affirmed. 

[Mews'  Dig.  tit.  COLONY \  III.  Appeals  to  Privy  Council ;  3.  Leave  to  Appeal. 
As  to  special  leave  to  appeal  in  civil  cases  generally,  see  note  to  Retemeyer  v. 
ObermuUer.   1837,  2  Moo.  P.C.  at  p.  125]. 
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ON  APPEAL  FROM  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

HELEN  HODGSON,— Appellant;    ELIZA  ANNE  CONSTANCE  DE 
BEAUCHESNE,— Respondent  *  [July  7,  10,  and  14,  1858]. 

H.,  a  domiciled  Englishman  in  the  military  service  of  the  East  India  Company, 
came  to  England  from  India  in  the  year  1829,  upon  furlough.  By  the  rules 
of  the  service,  H.  was  liable  at  any  time  to  be  recalled  to  India  on  active 
service.  In  the  year  1838,  he  acquired  the  brevet  rank  of  Major-General 
in  Her  Majesty's  army.  While  on  furlough,  and  in  the  year  1832,  he  went 
to  France,  where  he  resided  with  his  wife  and  daughter,  and  died  there  in 
1855.  He  occupied  lodgings  during  that  time  in  Paris.  He  also  purchased 
a  burial-place  for  his  wife,  who  died  and  was  buried  there,  and  purposed  to 
be  buried  there  himself.  His  residence  in  Paris  was  not  continuous,  as  he 
frequently  came  to  England  and  Scotland  upon  visits,  but  he  had  no  per- 
manent abode  in  either  of  those  countries,  nor  did  he  give  up  his  lodgings  in 
Paris  during  these  visits.  All  his  property,  except  the  furniture  of  the  lodg- 
ings in  Paris,  was  in  England.  Held  (reversing  the  decree  of  the  Prerogative 
Court), 

First.  That  it  was  not  competent  to  H.  to  acquire  a  domicile  in  a  foreign  State, 
as  such  domicile  was  incompatible  with  the  obligations  and  duty  of  an  Officer 
in  the  military  service  of  the  Queen  and  the  East  India  Company  [12  Moo. 
P.C.  319]. 

Second.  That  the  presumption  of  law  arising  from  his  profession  and  status 
was  against  any  intention  by  H.  to  abandon  his  original  domicile  and  acquire 
a  new  domicile  in  a  foreign  State,  as  it  would  be  inconsistent  to  presume  an 
intention  contrary  to  his  duty  as  an  Officer  in  the  military  service  of  Her 
Majesty  and  the  East  India  Company  [12  Moo.  P.C.  319]. 

Third.  That  England  being  the  domicile  of  origin  of  H.,  the  onus  probandi  was 
upon  the  party  who  alleged  H.  had  abandoned  it  and  had  acquired  another 
domicile,  to  establish  that  proposition  [12  Moo.  P.C.  323];  but 

Fourthly.  That  the  presumption  raised  by  H.'s  residence  in  France,  of  his  inten- 
tion to  acquire  a  French  domicile,  was  rebutted  by  the  facts  proved  in  evi- 
dence [12  Moo.  P.C.  320,  et  seg.]. 

The  presumption  of  law  is  against  the  intention  to  abandon  the  domicile  of 
origin. 

Length  of  residence  in  a  foreign  country  per  se,  according  to  time  and  circum- 
stances, raises  a  presumption  of  intention  to  abandon  the  domicile  of  origin, 
and  to  acquire  a  new  domicile ;  but  such  presumption  may  be  rebutted  by 
facts,  showing  that  there  was  no  such  intention. 

A  change  of  domicile  is  not  to  be  inferred  from  the  fact  of  a  lengthened  residence 
in  a  foreign  country.  To  constitute  a  change  of  domicile,  it  must  be  animo 
et  facto. 

Lieutenant-General  Hodgson,  in  the  military  service  of  the  East  India  Company, 
and  having  a  brevet  rank  of  Major  in  Her  Majesty's  army,  the  [286]  deceased,  died 
in  Paris  in  the  year  1855,  where  he  had  principally  resided  since  the  year  1832. 
While  resident  in  Paris,  he  executed  a  Will  and  two  Codicils  in  the  English  form. 
Probate  was,  in  the  first  instance,  taken  out  in  England  by  the  Appellant,  his  widow, 
but  shortly  afterwards  the  Respondent,  the  wife  of  Hyacinth  Alcide  de  Beauchesne, 
a  daughter  of  the  deceased  by  a  former  marriage,  instituted  proceedings  in  the 
Prerogative  Court  to  have  the  probate  recalled  and  the  deceased  declared  to  have 
died  intestate,  on  the  ground  that  at  the  time  of  his  decease,  he  was  domiciled  in 
France,  and  that  the  Will  and  Codicils  were  invalid,  not  being  made  in  conformity 
with  the  [287]  requisites  prescribed  by  the  law  of  France  in  respect  to  testamentary 
dispositions.     The  case  of  the  Appellant  was,  first,  that  the  deceased  being  in  the 

*  Present:  The  Right  Hon.  Lord  Cranworth,  the  Right  Hon.  Dr.  Lushington, 
the  Right  Hon.  T.  Pemberton  Leigh,  and  the  Right  Hon.  Sir  Cresswell  Cresswell.  & 
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military  service  of  the  Crown  and  the  East  India  Company  was  incapacitated  from 
acquiring  a  foreign  domicile:  and,  secondly,  independent  of  that  objection,  that  his 
domicile  at  the  time  of  his  death  was  England. 

The  circumstances  of  the  case  were  these:  — 

Lieutenant-General  Hodgson  was  born  in  1781,  at  Astbuiy,  near  Congleton,  in 
Cheshire,  and  passed  the  earlier  years  of  his  life  in  England.  In  the  year  1799,  he 
went  to  India  as  a  cadet  in  the  service  of  the  East  India  Company,  in  1811,  he 
married  at  the  Mauritius,  where  he  was  serving  with  his  regiment,  a  daughter  of 
a  French  gentleman  named  de  Fouchy.  In  1816,  he  came  to  England  on  furlough, 
and  in  the  year  1829,  he  again  returned  to  England  on  furlough,  having  attained 
the  rank  of  Colonel,  and  thenceforward  continued  until  the  time  of 
his  death  in  the  military  service  of  the  East  India  Company,  as  Colonel  of  the 
12th  Regiment  of  the  Bengal  Native  infantry,  on  full  pay.  During  the  whole  of 
thai  period  he  was  considered  and  recorded  as  being  on  furlough.  After  the  de- 
ceased returned  from  India  he  live'd  in  England  and  Scotland  until  the  year  1832, 
when  he  went  to  France  with  his  wife  and  daughter.  Of  his  movements  durim:  the 
next  four  years,  little  was  known,  except  that  he  spent  a  portion  of  each  year  in 
England.  In  1836,  his  daughter,  the  Respondent,  was  married  in  Paris  to  Monsieur 
de  Beauchesne  :  and  in  June  of  that  year  the  deceased  took  apartments  in  the  Rue 
Marsoulier  in  Paris,  which  he  furnished  in  a  simple  manner ;  t lie  apartments  were 
held  at  a  low  rent,  and  he  had  the  power  of  giving  them  up  at  a  short  notice.  [288] 
In  April.  1838,  the  deceased  quitted  Rue  Marsoulier,  and  took  apartments  in  the 
Rue  de  Trevise,  with  the  power  of  giving  them  up  at  three  months'  notice.  He  after- 
wards lived  in  other  apartments  in  Paris.  Those  apartments  were  never  other- 
wise than  moderately  furnished,  and  held  at  a  precarious  tenure,  although  he  had 
ample  means  of  establishing  himself  permanently.  In  the  years  1837  and  1838,  he 
spent  several  months  in  England;  and  in  the  latter  year  he  acquired  the  brevet 
rank  of  Major-General  in  Her  Majesty's  army.  In  1839,  he  took  a  lease  for  five 
years  of  a  place  in  Scotland,  with  a  right  of  fishing  and  shooting.  He  spent  several 
months  there  in  the  years  1839  and  1841.  In  1843,  he  returned  again  to  England, 
stayed  there  and  in  Scotland  for  several  months.  On  none  of  these  occasions  was 
he  accompanied  by  his  wife,  whose  disinclination  to  England  was  a  source  of  regret 
often  expressed  by  him.  In  the  year  1844,  his  wife  died,  and  was  buried  in  the 
Northern  Cemetery  in  Paris,  and  for  this  purpose  General  Hodgson  purchased  in 
perpetuity  a  plot  of  ground  in  that  cemetery,  in  which  lie  caused  a  vault  to  be  made, 
and  had  a  stone  inscription  placed  there,  the  inscription  being  "  FamUle  Hodgson" 
and  expressed  his  pin-pose  to  be  buried  there  himself.  On  the  death  of  his  wife, 
General  Hodgson  shut  up,  although  he  did  not  surrender,  his  apartments  in  Paris. 
and  spent  the  greater  part  of  the  next  two  years  in  England  and  Scotland,  his  club 
at  Edinburgh  being  his  principal  home.  In  1816,  he  returned  to  France,  and  took 
the  Respondent,  who  was  then  living  apart  from  her  husband,  to  live  with  him.  It 
appeared  that  he  was  dissatisfied  with  his  daughter's  conduct,  and  in  the  year  1848 
he  married  the  Appellant,  the  daughter  of  Admiral  Honyman.  The  cerc-[289]- 
mony  took  place  at  the  British  Embassy,  and  in  the  usual  affidavit  made  by  the 
deceased  at  the  English  Consulate  he  described  himself  as  of  Astbury,  in  Cheshire. 
It  appeared  that  it  was  the  intention  of  the  deceased  to  take  his  wife  to  England 
shortly  after  his  marriage,  for  the  purpose  of  introducing  her  to  his  English  rela- 
tions." This  intention  was  delayed  by  the  death  of  his  wife's  father,  and  by  a  severe 
attack  of  illness,  which  rendered  it  unadvisable  that  the  deceased  should  undertake 
a  journey  to  England,  and  for  many  months  his  health  was  in  a  very  precarious 
state.  In  the  autumn  of  1849,  the  Respondent  threatened  to  institute  proceedings 
in  the  Consistorv  Court  of  London  to  declare  her  father's  marriage  a  nullity,  by 
reason,  as  she  alleged,  of  mental  weakness,  and  the  deceased  instructed  a  Proctor  to 
defend  it  ;  other  events  caused  this  suit  to  be  postponed.  In  March  in  the  follow- 
ing year,  the  Respondent  petitioned  the  Court  of  Chancery  in  England  for  a  com- 
mission to  inquire  into  the  alleged  lunacy  of  her  father.  The  deceased  did  not  dis- 
pute the  jurisdiction  of  the  English  Court,  but  caused  the  petition  to  be  opposed  on 
its  merits,  and  the  petition  was  ultimately  dismissed.  During  these  proceedings  he 
stayed  in  Paris,  and  in  October,  1.^50,  before  the  dismissal  of  the  petition,  h  re- 
newed for  one  year  the  tenure  of  his  apartments.  In  the  spring  of  the  following 
year,  1851,  he  came  to  England,  and  took  a  furnished  house  for  a  few  months  at 
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Southsea.  His  plans  for  the  future  did  not  appear  to  be  then  settled,  and  in  Sep- 
tember he  again  returned  to  Paris.  Very  shortly  after  his  return  to  Paris  he  had 
a  slight  apoplectic  seizure,  and  under  medical  treatment  he  rallied  in  the  summer 
of  1852,  but  at  the  close  of  that  year  a  violent  attack  of  illness  finally  upset  his  health 
and  [290]  faculties,  and  he  never  afterwards  was  capable  of  exercising  his  will  cr 
judgment.  His  wife  kept  him  in  Paris  under  the  care  of  his  accustomed  medical 
attendant,  and  he  remained  there  until  his  death,  which  took  place  in  March,  1855. 
At  the  time  of  his  death  the  furniture  in  the  apartments  constituted  the  only  effects 
he  possessed  in  Paris.  He  possessed  a  considerable  sum  in  the  English  funds.  The 
deceased  left  three  testamentary  papers,  consisting  of  a  Will,  dated  the  21st  of 
August,  1848,  and  two  Codicils  dated  respectively,  the  28th  of  March,  1850,  and  the 
13th  of  March,  1851.  These  documents  were  executed  in  Paris  in  the  English  form, 
and  in  accordance  with  the  requirements  of  the  Statute  of  Wills,  1  Vict.,  c.  26. 

On  the  death  of  General  Hodgson  a  caveat  against  probate  was  entered  on  behalf 
of  the  Respondent,  in  the  Registry  of  the  Prerogative  Court,  but  was  afterwards 
withdrawn,  and  probate  was  granted  to  the  Appellant,  his  widow  and  executrix. 
Shortly  afterwards,  in  August,  1855,  the  Respondent  commenced  proceedings  de  novo, 
by  taking  out  a  decree  calling  upon  the  Appellant  to  bring  in  the  probate,  and  1o 
prove  the  Will  and  Codicils  in  solemn  form,  or  to  show  cause  why  the  probate  should 
not  be  revoked,  and  the  deceased  declared  to  have  died  intestate.  The  Respondent, 
being  separated  from  her  husband  under  a  decree  of  the  French  Court,  instituted 
the  suit  as  a  feme  sole.  An  allegation,  in  the  form  of  a  common  condidit,  was  given 
in  on  behalf  of  the  Appellant,  propounding  the  Will  and  Codicils.  An  allegation 
was  then  put  in  by  the  Respondent,  in  which  she  pleaded  that  the  deceased  having 
permanently  resided  in  France  since  1836,  died  domiciled  there,  with-[291]-out 
leaving  any  Will  valid  by  the  law  of  France.  The  answer  of  the  Appellant  to  this 
allegation  denied  that  the  deceased  died  domiciled  in  France.  The  Appellant  after- 
wards filed  a  responsive  allegation,  which  was  confined  to  the  question  of  the  domicile 
of  her  deceased  husband.  This  allegation,  after  pleading  the  before-mentioned  facts, 
alleged  that  the  deceased  in  renting  apartments  in  Paris,  and  residing  there,  from 
time  to  time,  did  not  at  any  time  intend  to  establish  himself  permanently,  and  to 
become  domiciled  in  France.  That  he  uniformly  retained  and  expressed,  both  in 
his  letters  and  in  conversation,  the  greatest  affection  and  preference  for  his  native 
country,  and  evinced  thereby  that  he  considered  himself  as  identified  with  English 
interests,  and  as  a  visitor  and  a  stranger  in  France.  The  twenty-third  article 
pleaded,  that  the  deceased  never  applied  for  letters  of  naturalization  in  France,  or 
for  the  authorization  of  the  French  Government,  to  establish  his  domicile  in  France  ; 
and  that  the  deceased  might  at  any  time  have  been  ordered  by  the  police  to  quit 
Paris,  or  France,  without  cause  shown,  and  without  his  having  the  right  to  resist 
such  order,  as  a  domiciled  Frenchman  would  have  had.  The  twenty-fourth  article 
pleaded,  that  the  deceased  was  not,  by  reason  of  the  premises  contained  in  the  pre- 
ceding article,  ever  lawfully  domiciled  in  France,  so  as  to  have  acquired  a  domicile 
of  succession,  according  to  the  laws  of  that  country  ;  and  lastly  it  was  pleaded,  that 
by  the  laws  of  France  the  succession  to  the  personalty  of  all  deceased  persons,  whether 
testate  or  intestate,  was  dependent  upon,  and  governed  and  regulated  by,  the  law 
of  the  place  of  domicile  of  the  deceased ;  and  that  in  the  case  of  a  foreigner,  who  was 
neither  naturalized  nor  authorized  to  establish  his  domicile  in  France,  the  [292] 
succession,  whether  testamentary,  or  ab  mtestato,  was  governed  by  the  law  of  the 
deceased's  own  country  of  origin  ;  and  that  the  same  had  been  frequently  decided 
to  be  the  law  of  France  by  Courts  of  competent  jurisdiction.  The  answer  of  the 
Respondent  to  this  allegation  admitted  that  the  deceased  never  applied  for  letters 
of  naturalization  in  France,  or  for  the  authorization  of  the  French  Government  to 
establish  his  domicile  in  France.  She  denied  and  traversed  the  allegation  that  the 
deceased,  renting  and  residing  at  Paris,  did  not  intend  to  establish  himself  per- 
manently or  to  become  domiciled  in  France,  or  that  the  deceased  considered  or 
evinced  that  he  was  only  a  visitor  and  stranger  in  France. 

A  number  of  witnesses  were  examined  by  the  Respondent  upon  this  allegation, 
consisting  of  Mrs.  Perkins,  Mrs.  Thomas,  M.  Janaguy,  Gunning,  and  others,  who 
spoke  to  their  belief  that  the  deceased  had  made  Paris  his  home,  and  had  perma- 
nently settled  in  France.     Mrs.  Thomas  also  spoke  to  a  conversation  with  the  de- 
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ceased,  in  which  he  had  expressed  his  intention  to  be  buried  with  his  wife.  Wit- 
nesses were  examined  by  the  Appellant  upon  this  allegation,  and  Lettera  of  the 
deceased  put  in  evidence.  The  testimony  of  the  witnesses  and  the  correspondence 
went  to  establish  that  the  deceased  never  would  consider  himself  a  Frenchman  :  thai 
he  used  to  say,  "  Je  suis  Anglais  avemt  tout,"  that  he  was  proud  of  being  an  English 
Officer,  and  never  expressed  a  desire  to  be  domiciled  in  France.  Campbell,  one  of 
the  Clerks  in  the  Secretary's  department  at  the  East  India  House,  was  also  examined, 
and  deposed  that  the  deceased  was  at  the  time  of  his  death  a  Colonel  of  the  1-th  regi- 
ment of  Bengal  Native  infantry  on  full  pay,  on  furlough,  and  that  by  the  rules  of  the 
.service' liable  to  be  called  upon  by  the  [293]  Company,  at  any  time,  to  return  to 
India.  Bernard  Joseph  Leget,  an  advocate  at  the  Imperial  Court  of  Paris,  the 
author  of  a  book  called  "  Le  Code  des  Etrangers"  was  also  examined.  He  deposed, 
in  his  examination  in  chief,  that  a  foreigner  resident  in  France,  no  matter  for  bow 
long  time,  could  not  obtain  a  legal  domicile  except  by  Letters  of  naturalization,  or 
the  authorization  of  the  Government  of  France  to  establish  his  domicile,  and  conse- 
quently that  the  deceased,  not  having  obtained  either,  retained  his  domicile  of 
origin  ;  that  by  the  French  law  the  Will  of  a  person  so  circumstanced  would  be  con- 
sidered valid,  if  it  were  valid  by  the  laws  of  bis  own  country.  In  his  examination 
on  interrogatories,  he  deposed,  that  by  the  laws  of  Fiance  a  foreigner  could  uol 
obtain  a  domicile  of  succession  by  fixing  his  abode  with  the  intention  of  permanently 
abiding  there,  and  he  referred  to  Pothier  for  the  definition  of  domicile  as  "'  le  lieu 
ou  une  personne  a  etabli  le  siege  prvneipale  de  sa  demeure  et  de  ses  affaires" 
(Pothier,  Contume  d'Orleans,  ch.  I.  §  I.  Art.  8),  which  the  witness  said  only  had 
regard  to  Frenchmen,  and  not  to  foreigners,  and  that  moreover  in  Pothier  s  time 
the  French  law  did  not  require  authorization,  that  since  his  time  the  law  had  been 
modified  by  the  Code  Napoleon,  Art.  13,  interpreted  by  the  Avis  C.  S.  of  18  Prairial, 
year  11,  and  that  in  his  opinion,  the  French  law  did  not  now  acknowledge  any  other 
law  of  succession  of  a  foreigner  than  authorization,  and,  therefore,  rejects  Pothier's 
definition  of  domicile  with  respect  to  foreigners.  In  support  of  this  position  he 
referred  to  the  case  of  the  Baron  de  Mecklenberg,  then  lately  determined  by  the 
Court  Imperial  at  Paris.  He  further  deposed  that  the  French  Courts  in  reference 
(not  to  foreigners  generally,  but)  to  authorized  foreigners  or  Frenchmen  only,  would 
(with  regard  to  [294]  the  circumstances  which  constitute  domicile  as  defined  by 
Pothier)  adopt  the  general  principles  of  the  law  of  nations  on  that  subject  which 
are  adopted  in  England  and  other  countries.  He  said.  "  The  ground  on  which  I 
give  it  as  my  opinion  that  domicile,  as  defined  generally  by  writers  on  international 
law,  is  not  by  the  law  of  France  a  sufficient  domicile  to  render  the  estate  of  a 
foreigner  so  circumstanced  subject  to  the  French  law  of  succession,  is,  thai  there 
can  be  only  one  domicile  for  all  purposes;  and  that  is  declared  by  the  L3th  Art.  of 
the  Code  Napoleon,  requiring  authorization  by  the  Government."  He  said  that  he 
knew  that  cases  very  frequently  came  before  the  Court  of  Cassation  in  Paris,  in 
which  the  question  of  domicile  occurred;  that  it  was  a  fact  that  in  Frame,  the  term 
"domicile"  was  divisible  into  two  classes,  hut  he  would  not  accept  the  distinction 
suggested,  namely,  of  one  domicile  (propria  sensu)  in  a  sirict  sense,  or,  according  to 
municipal  law,  and  another  domicile  "  lato  sensu"  in  a  broad  sense,  or  according 
to  the  law  of  nations;  that  he  must  be  taken  as  dissenting  from  this  ion  of 

two  domiciles  with  reference  only  to  Frenchmen  or  naturalized  foreigners,  and  that 
he  never  would  admit  the  word  "domicile"  with  reference  to  an  unauthorized 
foreigner.  That  the  French  law  did  not  recognize  the  principle  of  a  domicile  in  any 
sense  being  acquired  by  either  Frenchmen  or  foreigners  in  virtue  of  the  law  of 
nations.  All  that  he  admitted  (as  to  the  suggested  existence  of  two  domiciles)  was, 
that  a  Frenchman  or  naturalized  foreigner  might  have  two  species  of  domicile; 
civil  and  political;  that  he  might  by  special  declaration  elect  one  plate  as  his  domi- 
cile for  political  purposes,  whilst  for  general  purposes  the  Court-  might  (in  the 
absence  of  any  special  declara-[295]-tion  as  to  his  domicile  for  general  purposes) 
determine  his  domicile  to  be  elsewhere,  and  in  that  determination  they  would  have 
regard  to  all  circumstances  which  are  held  by  the  law  of  nations  to  constitute  domi- 
cile; regarding,  however,  such  circumstances,  not  in  virtue  of  the  law  of  nations. 
but  of  the  Code.     That  such  was  the  result  of  the  102  Art.  of  the  Code.     That  a 
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foreigner  could  not  exercise  municipal  rights,  i.e.,  enjoy  his  droits  civiles,  until  he 
had  obtained  the  authorization  of  the  Government  to  establish  his  domicile  in 
France,  and  then  the  enjoyment  of  such  rights  was  the  consequence  of 
such  authorization,  and  he  referred  to  the  13th  Art.  of  the  Code  in 
support  of  this  position.  He  apprehended  the  meaning  of  that  Article 
to  be,  that  foreigners  were  thereby  excluded  from  acquiring  a  legal  domicile; 
and,  in  support  of  his  opinion,  he  quoted  the  opinion  of  M.  Gary,  a  member  of  the 
Corps  Legislatif,  who  says  on  this  Article: — "  Qu'il  n'y  a  eu  aucune  objection  contra 
J  a  disposition  qui  veut  que  Vetranger  ne  puisse  etablir  son  domicil  en  France  s'ii 
ny  est  admis  par  la  Gouv erne nient.  C'est  une  mesure  de  police  et  de  surete  autant 
qiCune  disposition  Legislative.  Le  Gouvernenient  s'en  servira  pour  repousser  le 
rice,  et  pour  accueillir  exclusivement  les  homines  vertueux  et  utiles,  ceux  qui  offre- 
ront  des  garanties  a  leur  famille  adoptive,"  and  he  also  referred  to  "  Recueil  des 
Discours  prononces  au  Corps  Legislatif  sur  le  Code  Napoleon,"  par  Ferret,  Tome  I., 
and  in  order  to  show  that  M.  Gary  applied  the  word  "  domicile  "  in  all  senses,  and 
not  only  in  the  sense  of  the  acquisition  of  civil  rights,  he  again  referred  to  the  Avis 
of  the  18th  Prairial,  year  11,  to  the  effect  that  the  Council  of  State  had  decreed 
"  Que  dans  tons  les  cas  oil  un  Stranger  veut  s'etablir  en  France  H  est  tenu  d'obtenir 
hi  permission  da  Gouvemement."  He  said  that  he  could  not  refer  to  any  passage  in 
the  [296]  Code  by  which  a  foreigner  is  freed  from  the  obligations  of  the  French  law, 
because  the  Code  was  made  for  Frenchmen,  not  for  foreigners.  He  considered  the 
right  to  make  a  Will  a  part  of  the  "  abstract  "  right  recognized  in  all  civilized 
countries  (setting  aside  the  question  as  to  the  mode  or  form).  He  admitted  that  a 
foreigner  in  France,  whether  domiciled  by  authorization  or  not,  had  a  right  to 
make  a  Will;  the  law  of  1819,  abolishing  the  droit  d'Aubaine,  exj:>ressly  according 
that  power.  That  there  was  not  any  passage  in  the  Code  by  which  the  mode  in 
which  that  right  should  be  exercised  by  foreigners  is  strictly  defined.  That  the 
Code,  when  speaking  of  Wills,  and  the  requisites  of  their  validity,  was  perfectly 
silent  as  to  any  distinction  between  the  Will  of  a  Frenchman  and  the  Will  of  a 
foreigner,  that  it  spoke  only  of  the  former,  for  whom  alone  it  was  intended.  That 
in  making  a  Will,  an  obligation  was  imposed  upon  every  Frenchman  to  comply  with 
certain  conditions  and  formalities :  but  such  conditions  and  formalities  were  not 
essential  to  the  validity  of  all  Wills  made  in  France,  because  they  are  not  essential 
to  the  Wills  of  unauthorized  foreigners  made  there.  That  there  was  not  any 
passage  contained  in  the  Code  in  which  foreigners  resident  in  France  were  expressly 
freed  from  the  obligation  of  complying  with  such  conditions  and  formalities,  inas- 
much as  the  Code  apjDlied  not  to  them.  That  foreigners  were  not  subjected  to  its 
limitations,  but  are  left  to  the  law  of  their  own  country  as  to  their  Wills.  He  re- 
ferred to  Thornton's,  Onslow's,  Breul's  and  Olivarez's  cases,  and  to  Routledge  v. 
De  Veine,  and  Lloyd  v.  Lloyd  (see  these  cases  referred  to  in  Bremer  v.  Freeman, 
10  Moore's  P.C.  Cases,  306),  but  adhered  to  the  opinion  he  had  given.  Bertrand 
Francois  Julien  de  [297]  la  Chere,  an  Advocate  to  the  Council  of  State  and  of  the 
Court  of  Cassation,  who  had  been  in  practice  for  twenty-three  years,  was  also 
examined  on  this  allegation.  In  his  examination  in  chief  he  deposed  that  as 
General  Hodgson  had  not  obtained  letters  of  naturalization  in  France,  nor  authoriza- 
tion by  the  French  Government  to  establish  his  domicile  there,  he  would  not  have 
acquired  a  lawful  domicile  of  succession  according  to  the  French  law,  unless  it 
should  result  from  certain  circumstances ;  that  he  had  renounced  his  domicile  of 
origin,  that  he  had  not  acquired  in  any  other  country  a  new  domicile,  and  that  his 
intention  was  to  establish  himself  exclusively  in  France;  and  he  stated  that  many 
Courts  in  France  had  decided  that  a  foreigner  thus  residing  in  France  acquired 
there  a  domicile  of  fact,  equivalent  to  a  legal  domicile,  and  such  a  domicile  as 
would  regulate  the  succession  to  his  personal  property,  whether  he  died  testate  or 
intestate.  He  then  referred  to  the  case  of  the  Baron  de  Mecklenberg,  where  the 
Imperial  Court  of  Paris  held  that  the  Baron  not  having  the  authorization  of  the 
Government  was  not  domiciled  there,  although  he  died  in  Paris  after  a  residence 
of  twenty-six  years  in  France,  having  a  large  establishment  and  his  whole  fortune 
there.  He  also  referred  to  the  7th  and  13th  Articles  of  the  Code  Napoleon,  whereby 
it  is  directed  that  foreigners  who  have  received  authorization  shall  enjoy  all  civil 
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rights,  and  said  that  there  was  not  any  written  law  whereby  domicile  of  succession 
without  authorization  was  provided  for.  That  Buch  law  was  the  resull  of  general 
principles  of  law,  independently  of  the  Code.     He  referred  to  Lloyd  v.  Lloyd  in  the 

Imperial  Court  of  Paris,  in    L849,  as  a  ruling  authority.      Thai    if  an   Englishman 
•  lied  domiciled  in  France,  whether  he  had  obtained  a  general  domicile,  [298]  or 
even  by  his  having  obtained  letters  of  authorization,  the  Courts  in   France  would 
hold  that  his  Will  was  valid,  if  it  were  valid  by  the  law  of  his  country  of  origin,  ami 
that  if  an  Englishman  died  intestate,  his  personal  estate  would  he  distributed  with 
the  law  of  England.     That  the  rule  applied  to  all  foreigners  domiciled  in  France, 
the  rule  being,  that   the  law  of  the  deceased's  nationality,  and  not  the  law  of  his 
domicile,  should   prevail   in   those   matters.      That    the   French   Courts   in   regulating 
the  affairs  of  the  deceased  would  adopt  the  law  of  the  country  of  origin  for  their 
guidance,  as  being  the  "  statut  personal"  following  the  person  notwithstanding  his 
domicile.     In  his  examination  on  interrogatories  he  said,  that  he  had  already  stated 
that  under  circumstances  a  foreigner  might  obtain  a  lawful  domicile  in  France. 
without  the  express  authorization  of  the  French  Government,  hut  that  such  domicile 
would  not,  in  his  opinion,  regulate  his  succession,  in  the  sense  of  causing  his  per- 
sonal property  to  he  distributed  by  the  law  of  France,  and  he  referred  to  the  1 02nd 
Art.  of  the  Code,  as  the  definition  of  domicile  "  ait  lieu  on  U  "  son  principal  itablisse- 
ment,"  and  said  that    in    ascertaining    tin'    domicile  of  a   foreigner    (not    having 
authorization),  the  French  Courts  would  decide  what  was  his  domicile  "  '/"  It      ■ 
tlr  hi  demeure  et  de  ses  affaires"  by  a  consideration  of  all  the  circumstances,  which 
generally  by  the  law  of  nations  are  considered  to  constitute  a  domicile,   unless,  in 
the  country  of  origin  of  the  foreigner  in  question,  any  particular  law  of  domicile 
prevailed,  in  which  case  the  French  Court  would  be  guided  by  such  particular  law  : 
and  that  it  would  lie  a  special  question  in  each  ease  depending  upon  evidence.     He 
further  deposed  that  a  foreigner  was  entitled  to  exercise  municipal   rights,   Le  to 
enjoy  his  "droits  [299]  cvoUes,"  when  he  had  obtained  the  authorization  of  the 
Government  to  establish  his  domicile  in  France,  and  he  had  then  a  domicile  (proprio 
sensu)  in  the  same  manner  as  a  Frenchman.     That  that   was  the  meaning  of  the 
13th  Art.  of  the  Code,  and  a  foreigner  could  not  obtain  such  domicile  or  exercise 
such  rights  without  such  authorization,  that  it  would  be  logically  correct  to  infer 
from  the  13th  Art.  that  no  foreigner  who  had  not  been  authorized  by  tin'  Govern- 
ment should  enjoy  any  civil  rights.      He  further  deposed  that  the  right  to  rnak< 
Will  was  part  of  jus  universum,  recognized  in   all  civilized  countries,  and  that   a 
foreigner  in  France,  whether  authorized  or  not,  had  a  right  to  make  a  Will,  and 
that  there  was  no  passage  in  the  Code  by  which  the  mode  of  exercising  such  righl 
by  foreigners  is  defined,  as  the  Code  was  made  only  with  reference  to  Frenchmen  in 
that     respect,   and    therefore,   that     there   was     no     necessity  expressly    to    exempt 
foreigners.     This  witness  also  referred  to  the  cases  of  Thornton  (Devilleneuve  and 
Carette's     Reps.     1st     series.     Tome     8,     pt.     1,     p.     4  4  l'  ).     Onslow     v.     Onslou 
\if>.     2nd    series,     1835,     pt.     2,     p.     374),    Breul's    Cast'    (ib.     L854,     I  si     part, 
p.  105),  Eoutledge  v.  I),  Vein*  (Tome  1852,  part  2,  p.  289),  Lloyd  \.  Lloyd  (ib.  1849, 
part    2,   p.    120),  Olivarez's  and   the  case  of  the  Baron   de  Mecklenberg.      And.   with 
reference  to  the  opinion  he  had  given  in  his  examination  in  chief,  that  the  personal 
property  of  foreigners  domiciled  in  France  by  authorization  of  Government  ought 
to  be  divided  according  to  the  law  of  their  own  country,  he  referred  to  Thornton's 
case,  in  which  the  Imperial  Court   of  Paris  determined  that   notwithstanding  the 
authorization  of  ihe  deceased,  his  moveables  were  subject   to  the  Legislation  of  his 
own  country:  and  that  the  Court  of  Cassation   upheld  that   decision,  and  upon  this 
point  he  also  [300]  referred  to  the  case  of  Stewart,  reported  in  the  Journal  du  Palais, 
1838,   1st  part,  p.  249,  and  in  support  of  his  opinion  that  a  foreigner  domiciled  in 
France  might   make  a  Will  of  personalty,  according  to  the  laws  of  his  own  country, 
he  referred  to  the  following  authorities.  -Droit  Commercial"  No.   1486,  by  Par- 
dessus,  Councillor  of  the  Court  of  Cassation.     "  Droit  Commercial  dans  ses  rapports 
acec  le  Droit  des  Gens"  by  Masse.  No.  87;  and   Marcade'a  "Explication  de  Code 
Napoleon,"  Art.  999,  Tome  IV.  S  II.  p.  58.       He  stated  that   he  was  aware  that 
Conollv's  case  was  opposed  to  his  opinion,  and  he  explained  that  in  that  case  there 
was  a  French   interest  involved,  and  that  all  parties  had  Bought  the  French  jurisdic- 
tion ;  and  he  further  added  in  explanation  of  his  relying  on  an  earlier  case  in  the 
Imperial  Court,  that   in  France  the  Courts  were  not  legally  bound  by  precedents, 
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and  that  the  Imperial  Courts  were  frequently  influenced  by  considerations  of  fact 
peculiar  to  each  case.  And,  in  conclusion,  he  added,  in  explanation  of  his  opinion 
given  in  chief,  that  a  domicile  of  succession  of  a  foreigner  would  not  be  inferred 
(without  authorization),  unless  he  died  under  such  circumstances  as  positively  to 
exclude  the  possibility  of  a  domicile  of  his  country  of  origin.  That  the  party  must 
have  absolutely  renounced  his  nationality.  That  it  was  only  by  force  of  the  con- 
sideration that  no  other  domicile  was  possible,  that  he  admitted  that  the  French  law- 
would  allow  a  domicile  of  succession  without  authorization. 

Judgment  was  delivered  by  the  Judge  of  the  Prerogative  Court  (the  Right  Hon. 
Sir  John  Dodson),  on  the  18th  of  May,  1857.  After  commenting  upon  the  evidence, 
the  learned  Judge  proceeded  in  these  terms: — "  Considering  that  the  deceased  was 
resident  in  Paris,  from  the  year  1832,  till  1855  ;  that  he  was  liv-[301]-ing  in  apart- 
ments furnished  by  himself,  paying  the  taxes  for  that  house,  that  he  considered  it 
as  his  home,  and  he  had  bought  a  burial-place  for  himself ;  this  domicile  which  he 
so  acquired  he  never  departed  from,  and  did  not  afterwards  acquire  a  domicile  in 
England  or  Scotland.  Under  all  these  circumstances,  the  conclusion  the  Court  must 
arrive  at,  is,  that  he  was  domiciled  in  France.  The  remaining  question  is,  whether 
the  Will  and  Codicils  made  in  the  English  form  are  valid,  being  made  by  a  person 
domiciled,  as  I  hold  him  to  have  been,  in  France,  according  to  the  jus  gentium, 
though  not  by  any  act  of  naturalization,  or  authorization  on  the  part  of  Govern- 
ment. Whatever  may  have  been  my  own  opinion  on  this  point,  whatever  I  may  have 
considered  the  true  law,  I  am  bound  to  give  up  that  opinion,  because  the  decision 
of  the  superior  Tribunal,  the  Judicial  Committee  of  the  Privy  Council,  in  the  case 
of  Bremer  v.  Freeman  (10  Moore's  P.C.  Cases,  306),  which  appears  to  be  on  all  fours 
with  this  case,  was  this,  that  the  deceased  wTas  domiciled  in  France,  and  it  was  held 
that  the  Will  being  made  in  the  English  form  was  invalid  because  she  was  domiciled 
in  France.  I  am,  therefore,  bound  to  depart  from  any  opinion  I  may  hold  upon  a 
question  of  this  sort,  and  to  bow  with  all  deference  to  the  decision  of  the  superior 
Court.  I  must,  therefore,  make  a  similar  decree  as  that  made  by  the  Judicial  Com- 
mittee in  the  case  of  Bremer  v.  Freeman.      Costs  to  be  paid  out  of  the  estate." 

The  present  appeal  was  brought  from  this  decree. 

Dr.  Phillimore,  and  Mr.  Dickinson,  for  .the  Appellant. — There  are  three  questions 
to  be  considered  in  this  case:  First,  whether  the  deceased  being  an  officer  in  [302] 
Her  Majesty's  and  the  East  India  Company's  military  service,  could  acquire  a 
foreign  domicile  while  in  such  service;  secondly,  supposing  him  capable,  whether 
he  did  acquire  a  French  domicile:  and,  thirdly,  if  he  had  acquired  a  de  facto 
domicile  by  the  jus  gentium,  whether  his  Will  and  Codicils  made  in  the  English 
form',  and  executed  according  to  the  requirements  of  the  English  Statute  of  Wills, 
1  Vict.,  c.  26,  are  valid  instruments.  This  last  question,  if  it  arises,  is  concluded 
by  the  case  of  Bremer  v.  Freeman  (10  Moore's  P.C.  Cases,  306).  In  that  case  it  was 
held  by  this  Court  that  by  the  jus  gentium,  a  British  subject  might  be  de  facto 
domiciled  in  France,  and  that  a  Will  made  there  by  a  person  so  domiciled,  must  be 
according  to  the  requirements  of  the  French  law.  Here,  however,  there  is  no  foreign 
domicile,  either  de  facto  or  de  jure.  The  deceased  was  an  officer  in  the  service  of 
the  East  India  Company  ;  absent  from  India  on  furlough,  but  liable  at  any  time  to 
be  called  to  active  service.  He  was  also  a  brevet  Major-General  in  Her  Majesty's 
service,  and  was  liable  in  that  character  also  to  be  called  upon  service.  Now,  what 
is  the  rule  as  to  a  soldier's  domicile  1  By  the  law  of  England  a  British-born  subject 
on  service  in  Her  Majesty's  army,  cannot  while  on  active  duty  acquire  a  foreign 
domicile.  The  Att.-Gen.  v.  Napier  (6  Exch.  Rep.  217).  In  that  case,  Napier,  a 
British-born  subject  on  service  in  India,  died  there,  and  Baron  Parke  laid  it  down 
that  an  officer  going  to  the  East  Indies  in  Her  Majesty's  service,  did  not  acquire 
a  domicile  there  so  as  to  exempt  his  personality  from  legacy  duty  in  this  country 
(lb.  221).  That  case  also  decided  that  had  Napier  not  been  on  duty  in  Her 
Majesty's  army,  he  might  have  acquired  an  Anglo-Indian  domi-[303]-cile.  Forbes 
v.  Forbes  (1  Kay,  341)  is  to  the  same  effect.  The  Vice-Chancellor  Wood  there  says  (lb. 
p.  356),  "  When  an  officer  accepts  a  commission  or  employment,  the  duties  of  which 
necessarily  require  residence  in  India,  and  there  is  no  stipulated  period  of  service, 
and  he  proceeds  to  India  accordingly,  the  law,  from  such  circumstances,  presumes  an 
intention  consistent  with  his  duty,  and  holds  his  residence  to  be  ammo  et  facto  in 
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India."     So  in  Craigie  v.  Lewin  (3  Curteis,  Ecc.  Rep.  L35),  Sir  Herbert  Jenner  Fust 

held  in  the  ease  of  a  Scotchman  by  birth,  having  by  employment  in  the  military 
service  of  the  East  India  Company  acquired  a  domicile  in  India,  that  on  his  return 
to  Scotland,  though  annuo  manendi,  his  original  domicile  did  not  revive,  lie  still 
holding  his  commission,  and  being  liable  to  be  called  upon  to  return  to  India. 
So  by  the  civil  law.  Donellus.  Com.  de  Jure  Civili  Opera,  Tome  IV..  Lib.  xvii..  de 
Domicilio  (Edit.  Romae.  1828).  It  is  true  that  in  Cocker  ell  v.  Cockerell  (25  Law 
Journ.  Ch.  730)  an  English-horn  subject,  an  officer  in  the  Loyal  Navy,  on  half-pay, 
was  held  to  have  acquired  an  Indian  domicile,  but  he  had  established  himself  as 
a  merchant  in  India,  and  though  still  drawing  his  half-pay.  he  applied  for  and 
obtained  continued  leave  of  absence,  and  died  resident  in  India,  cir  cumstat 
which  seem  to  have  taken  the  case  out  of  the  rule. 

The  regulations  of  the  East  India  Company's  service  with  respect  to  the  limit 
of  the  furlough  are  against  the  presumption  that  a  military  officer  can  acquire  a 
new  domicile.  These  regulations  are  founded  upon  the  provision  of  the  Statute, 
33rd  Geo.  III.,  c.  52,  sec.  70,  which  limits  the  furlough  to  five  years,  except  in  Cfl 
of  sickness  or  infirmity,  ami  Statute.  53rd  Geo.  [304]  III.,  c.  155,  sec.  si,  which 
further  authorizes  the  Court  of  Directors  to  permit  military  officers  of  a  certain 
rank  who  have  left  India  on  leave,  and  have  not  returned  within  the  rive  years,  to 
have  rank  and  be  again  capable  of  serving  in  India,  although  such  absence  was  not 
occasioned  by  sickness  or  infirmity.  The  presumption,  therefore,  is.  that  General 
Hodgson's  domicile  was  still  Anglo-Indian.  This  affords  an  indicia  of  domicile 
superior  to  any  other,  as  by  the  rules  of  the  service  lie  was  incapable  of  acquiring 
a  foreign  domicile.  The  evidence  of  Campbell,  one  of  the  Clerks  in  the  Secretary's 
department  of  the  India  House,  is  conclusive  on  this  point.  He  says,  that  though 
General  Hodgson  was  not  likely  to  be  called,  yet  he  was  liable  to  be  called,  to  active 
service.  It  is  not  suggested  that  he  would  not  have  returned  to  his  duty  if  required. 
Now,  the  law  of  the  domicile  of  a  Testator  decides  whether  his  personal  property  is 
liable  to  legacy  duty.  Thomson  v.  The  I. on/  Advocate  (12  Ok.  and  Kin.  I),  and  The 
Att.-Gen.  v.  Napier  (6  Exch.  Rep.  217).  Yet  such  duty  is  not  claimed  by  the  revenue 
authorities  when  an  officer  having  an  Anglo-Indian  domicile  dies  while  on  furlough. 
The  circumstances  Qecessary  to  constitute  a  change  of  domicile  are  very  fully  con- 
sidered in  Hoskins  v.  Matthews  (2  Jur.  N.S.  196;  S.C.  25  Law  Journ.  Ch.  689). 
With  regard  to  General  Hodgson's  domicile,  our  contention  is.  that  his  character 
of  a  military  officer  on  furlough,  created  a  disability  to  acquire  a  French  domicile. 
The  principles  which  govern  the  law  of  domicile  are  very  accurately  defined  by 
Lord  Cottenham  in  Mvm/ro  v.  Mvm.ro  (7  Clk.  and  Fin.  876).  He  says: — "It  is.  I 
conceive,  one  of  those  [305]  principles  that  the  domicile  of  origin  must  prevail 
until  the  party  has  not  only  acquired  another,  but  has  manifested  and  carried  into 
execution  an  intention  of  abandoning  his  former  domicile  and  acquiring  another 
as  his  side  domicile.  Such,  after  the  fullest  consideration  of  the  authorities,  was 
the  principle  laid  down  by  Lord  Alvanley,  in  SomervUlt  v.  Somerville  (5  Ves.  ~.v7). 
and  from  which  I  see  no  reason  for  dissenting.  So  firmly  indeed  did  the  civil  law 
consider  the  domicile  of  origin  to  adhere,  that  it  holds  that  if  it  be  actually  aban- 
doned, and  no  new  one  acquired  in  its  place,  the  domicile  of  origin  revives.  To 
effect  this  abandonment  of  the  domicile  of  origin,  and  substitute  another  in  its 
place,  it  required  1?  concours  de  la  volonte;  animo  et  facto;  that  is.  the  choice  of  a 
place  :  actual  residence  in  the  place  then  chosen  :  and  that  it  should  be  the  principal 
and  permanent  residence  :  the  spot  where  he  had  placed  larem  rerumque  ac  for- 
tunarum  suarum  swmmam;  in  fact,  there  must  be  both  residence  and  intention. 
Residence  alone  has  no  effect  per  se,  though  it  may  be  most  important  ground  from 
which  to  infer  intention."  The  Harmony  (2  Rob.  Adm.  Rep.  324).  Lord  Stowell 
there  explains  the  effect  of  length  of  time  constituting  an  ingredient  in  a  disputed 
question  of  domicile. 

But,  irrespective  of  this  legal  disability,  all  the  acts  of  the  deceased  -low  that  he 
did  not  and  never  intended  to  acquire  a  domicile  in  Frame.  The  origin  of  his 
going  abroad  seems  to  have  been  chiefly  to  please  the  French  taste  of  his  wife,  and 
to  educate  his  daughter:  the  fact  that  during  the  life  of  his  wife  he  continued  to 
rent  apartments  in  Paris  for  her  use  while  he  was  absent  in  England  and  Scotland, 
is  referable  to  the  same  cause.     The  circumstances  of  the  purchase  [306]  of  a  family 
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grave  is  easily  explained ;  for  unless  he  had  purchased  the  ground  in  perpetuity 
the  remains  of  his  wife  might  have  been  disturbed  within  a  few  years.  But  how 
does  he  describe  himself  1  On  his  second  marriage,  though  it  was  celebrated  in 
Paris,  he  describes  himself  as  of  Cheshire  in  England,  not  of  Paris,  where  he  was 
then  living.  That  is  an  important  fact  as  showing  that  he  himself  considered 
England  to  be  his  domicile.  It  is  in  evidence  that  in  1848,  he  would  have  returned 
to  England  if  his  health  had  permitted  him.  Again,  when  the  Respondent  peti- 
tioned the  Court  of  Chancery  for  a  commission  de  lunatico  inquirendo  against  him, 
the  deceased  did  not  dispute  the  jurisdiction  of  the  High  Court  of  Chancery  in 
England,  but  conformed  and  submitted  to  that  forum  as  a  British  subject.  Had 
he  any  notion  that  he  had  acquired  a  French  domicile  he  would  have  disputed  the 
jurisdiction  of  an  English  Court. 

Then  with  respect  to  the  French  law  regarding  the  testamentary  instruments 
made  by  the  deceased.  Foreign  law  is  a  question  of  fact,  to  be  proved  by  evidence 
of  experts.  It  was  held  in  M'Cornick  v.  Garnett  (5  De  G.  Mac.  and  Gor.  278),  that 
it  was  not  enough  to  show  that  a  case  has  been  decided  upon  a  question  of  Foreign 
law,  or  upon  evidence  adduced  in  another  case,  although  similarly  circumstanced. 
Suppose,  therefore,  that  the  recent  case  of  Bremer  v.  Freeman  [10  Moo.  P.C.  306] 
applied  to  the  present,  we  insist,  that  we  have  a  right  to  use  the  evidence  of  experts 
taken  in  this  cause  to  contradict  it. — [Mr.  Pemberton  Leigh :  Suppose  a  case 
brought  here  by  appeal  from  the  Mauritius:  this  Tribunal  would  be  then  pro  tanto 
sitting  as  a  French  Court  and  the  decision  be  founded  upon  French  law.  If  [307] 
another  appeal  came  before  us  upon  the  same  question  of  French  law,  should  Ave 
not  be  bound  by  our  previous  decision  1] — In  Wilson  v.  Wilson  (5  H.L.  Cases,  10) 
the  House  of  Lords  held,  that  when  a  decision  of  that  House  was  once  pronounced 
in  a  particular  case  it  was  conclusive  in  that  case,  and  could  not  be  reversed,  except 
by  Act  of  Parliament ;  but,  if  the  House  should  afterwards  be  of  opinion  that  an 
erroneous  principle  had  been  adopted,  in  such  case  the  House  would  not  be  bound 
in  any  other  case  that  might  be  brought  before  them  to  adhere  to  such  principle. 
Here  it  is  shown  that  the  deceased  was  not  domiciled  in  France;  as  the  13th  Art. 
of  the  Code  Napoleon  requires  the  authorization  of  the  French  Government,  which 
it  is  not  pretended  he  ever  had.  The  allegation  respecting  the  law  of  France  upon 
this  point  is  not  counter-pleaded,  nor  were  any  witnesses  examined  on  the  other  side 
to  impeach  the  evidence  of  the  French  Advocates  examined  by  us  upon  the  French 
law.  Therefore,  the  evidence  of  the  experts  as  to  the  law  of  France  must,  as  regards 
this  case,  be  taken  as  proving  what  that  law  is.  These  witnesses  are  Advocates  of 
considerable  practice  and  experience,  who  have  had  their  attention  especially  drawn 
to  the  cases  respecting  the  domicile  of  foreigners.  They  refer  to  the  authorities  so 
copiously  cited  in  Bremer  v.  Freeman  [10  Moo.  P.C.  306],  and  in  addition,  Bertrand 
Francois  Julien  de  la  Chere  refers,  in  support  of  his  opinion,  that  a  foreigner 
domiciled  in  France  might  make  a  Will,  disposing  of  personalty,  to  "  The  Cours  de 
Droit  Commercial,"  by  Pardessus,  Councillor  of  the  Court  of  Cassation,  No.  1486  ; 
and  to  "  The  Droit  Commercial  dans  ses  rapports  avec  le  Droit  des  Gens,"  No.  87, 
by  Masse  ;  and  to  Marcade's  [308]  "  Explication  de  Code  Napoleon"  Art.  999,  Tome 
IV.  §  II.  p.  58.  Another  argument  may  be  drawn  from  the  law  of  France  previous 
to  the  Code  Napoleon,  as  to  the  effect  of  a  Will  made  by  an  Englishman  in  France. 
The  Droit  d'Aubaine  formerly  prevailed  in  France,  but  both  the  treaty  of  Utrecht 
in  1713,  and  the  treaty  of  Paris,  of  the  30th  May,  181L  provide  for  the  exception 
of  the  property  of  British  subjects  dying  in  France  from  the  operation  of  the  Droit 
d'Aubaine.  In  like  manner  foreigners  were,  according  to  the  evidence  of  the  French 
experts  in  this  case,  as  well  as  in  Bremer  v.  Freeman,  not  contemplated  in  the 
provisions  of  the  Code  Napoleon,  and  that  Code,  therefore,  cannot  be  held  to  apply 
to  a  Will  made  in  the  English  form  by  an  Englishman,  even  if  de  facto  domiciled 
in  France. — [Mr.  Pemberton  Leigh:  Are  we  not  concluded  by  Bremer  v.  Freeman 
[10  Moo.  P.C.  306]  from  entertaining  this  argument?] — The  rule  "Locus  regit 
actum  "  is  the  true  principle  to  proceed  upon.  The  maxim  "  Mob  ilia  sequwntur 
personam  "  upon  which  Lord  Wensleydale  proceeded  in  Bremer  v.  Freeman,  is 
not  followed  by  Foreign  Jurists.  Masse,  "  Le  Droit  Commerciale,"  Tome  II.  par.  87. 
Faelix,  "  TraiU  du  Droit  International,"  Tome  I.  p.  152,  3.  In  this  country. 
Stanley  v.  Bernes  (3  Hagg.  Ecc.  Rep.  373)  was  the  first  case  which  decided  that  a 
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natural-born   British  subject   might   acquire   a    foreign   domicile,   and,   if  he  was 
domiciled  abroad,  that  he  must  conform  in  his  testamentary  acts  to  the  formalities 

required  by  the  lex  domicilii.     Groker  v.  The  Marquis  0/  Hertford  (1  M -e'e  P.(  , 

Cases,  339)  followed  that  case. 

Dr.  Addams,  and  Mi.  \V.  E.  Murray,  for  the  Respondent.-  [309]  Tins  case  was 
rightly  decided  by  the  Court  below,  as  being  governed  by  the  authority  of  Bremei  \. 
Freeman  (10  Moore's  P.C.  Cases,  306).  In  that  case,  no  letters  of  aaturalization,  or 
authorization  of  the  French  Government,  as  required  in  the  case  of  a  foreigner  by 
the  Code  Napoleon,  Art.  13,  had  been  obtained;  yel  this  Tribunal  held  that  by  the 
jus  gentium,  an  Englishwoman,  whose  domicilium  originis  was  English,  had 
obtained  a  de  facto  domicile  in  Fiance,  and  that  a  Will  made  by  ber  in  the  English 
form,  and  not  in  accordance  with  the  requirements  of  the  law  of  France,  her  acquired 
domicile,  was  invalid.  Thai  case  is  on  all  fours  with  the  present  case.  Nothing 
more  can  be  done  by  the  Court  in  this  appeal  than  to  determine  the  question  of 
domicile.      The  other  point,  the  capacity  of  the  deceased,  is  not   ripe  for  decision. 

The  first    point   is,  whether  it   was  competent   to  General   Bodgson,  a   military 
officer   in  the    East    India   Company's  service  on    furlough,   to   acquire   a    foreign 
domicile  I     Now,  we  submit,  that  there  is  no  A<  1  of  Parliament,  or  authority  except 
the  eases  of  GockereU  v.  Cork,  11 1!  (25  Law  Journ.  N.S.  Ch.  730)  and  TJu  Att.-Gen.  v. 
Napier  (6  Exch.  Rep.  2 17),  relied  on  by  the  Appellant's  Counsel,  to  support  their 
proposition    that     General     Hodgson     from    his    status    was    incapable    of    becoming 
domiciled  in  France:  but  this  contention,  founded  upon  the  Statutes.  33rd  Geo.  III., 
c.  52,  sec.  70,  and  53rd  Geo.  III.,  c.  155,  sec.  84,  is  really  of  no  force,  and  immaterial. 
A  full  Colonel  loses  nothing  by  not   joining  his  regiment,  and  whatever  may  be  the 
regulations  of  the  service.  General  Hodgson,  both  from  length  of  residence  in  France, 
a  period  of  upwards  of  twenty  years,  as  well  as  other  acts,  acquired  a  domicile  there. 
His  first  wife  lived,  died,  [310]  and  was  buried  there,  in  a  vault  purchased  by  him 
for  his  family.      The  Respondent,  his  daughter,  was  settled  there  :    she  married  a 
Frenchman,   acquired   a   French  domicile,   and   lived   in   France.      A    new  domicile 
cannot  be  established,  according  to  Pothier,  "  Coutwme  d'Orlians,"  ch.  I.  §  I.  art.  9  : 
Story,  •'  Conf.  of  Laws,"'  ch.  III.  §  44  (Edit.  1835),  except  it  be  anhmo  et  facto.     Now, 
there  can  be  no  question  that  the  intention  of  the  General  was  to  reside  permanently 
in  France,  to  live  there  aniino  manendi.     As  in  Cockerel!  v.  GockereU,  notwithstand- 
ing that  the  deceased}  in  that  case,  was  an  officer  in  the  British  Navy,  lengthened 
residence  was  held   to  indicate  an   intention  to  remain    in  the  acquired   domicile. 
The   Commissioners   of   Inland   Revenue   v.    Gordon's    Ere  cut  or*   (12    Bell.    Mur.    and 
Young,  Court  of  Sess.  Cases,  657)  is,  if  possible,  a  stronger  authority  in  our  favour. 
There  a  lieutenant  in  the  Navy  upon  half-pay,  and  liable  to  be  called  upon  active 
service  at  any  time,  died  in  Torlota,  one  of  the  Virgin  Islands,  having  resided  and 
held  offices  there,  and  the  Court  of  Session  in  Scotland  held  that  he  had  acquired  a 
foreign  domicile  in  Torlota,  and  that  his  estate  was  not  liable  to  legacy  duty.     These 
cases  are  of  equal  authority,  as  we  submit,  to  the  decisions  in  Graigit   v.  Lewvn  (3 
Curteis,  Ecc.  Rep.  435)  and  Forbes  v.  Forbes  (1  Kay,  341),  and  are  founded  upon  a 
stronger  principle,  namely,  the  animus  of  the  party  resident  in  a  foreign  country. 
Bruce   v.    Bruce    (2   Bos.   and   Pul.    229,   note).     Having  once  acquired   a   foreign 
domicile,  he  could  not  lose  it  without  indicating  an  intention  to  abandon   it.     The 
Att.-Gen.    v.  Fitzgerald    (3    Drewry,    610),    Munroe    v.    Douglas    (5    Madd.    379). 
Although  the  deceased  had  not  become  a  French  citizen  by  na-[311]-turalization  or 
letters  of  authorization  of  the  French  Government,  yet  he  had  de  facto  acquired  a 
domicile  in  France  according  to  the  jus  gentium.     He  took  up  his  residence  in  that 
country    ani/mo    manendi.       His  Anglo-Indian    domicile    was    abandoned.        The 
acquired    domicile  being    French,    as    a     necessary    consequence,   therefore,     any 
testamentary  disposition  he  might  make.  must,  to  be  valid,  be  executed  according 
to  the  requirements  of  the  law  of  his  domicile  at  his  death.      Whicker  v.  Hume  (7 
H.L.  Cases,   124),  Anderson  v.   LaneuviUe  (9  Moore's  P.C.  Cases.  325),   Bremer  v. 
Freeman  (10  Moore's  V.C.  Cases,  306). — [Mr.  Pemberton  Leigh:   Would  it   fall,  ex 
necessitate,  that  because  an  Englishman  was  domiciled  in  Frame,  his  Will  would  be 
bad  unless  made  according  to  the  requirements  of  the  law  of  France?     Bremer  v. 

Freeman  only  decided  that  the  Will  before  the  Court  was  not  g 1  by  the  law  of 

France      It  may  be  that  that  case,  though  right  on  the  facts  proved,  may  not  be  so 
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according  to  the  law  of  France,  and  if  not,  then  is  it  not  competent  to  parties  to 
come  here  and  raise  the  same  point  1] — Bremer  v.  Free/mam.  was  fully  argued  and 
carefully  considered.  It  is  the  last  authority,  and  has  been  apj)roved  of  by  the  House 
of  Lords  in  Whicker  v.  Hume  (7  H.L.  Cases,  132).  The  fact  so  strongly  relied  upon 
by  the  Appellant,  that  General  Hodgson  submitted  to  the  Court  of  Chancery  in 
England,  is  immaterial,  as  the  domicile  of  the  party  against  whom  a  Commission 
of  lunacy  is  ajjplied  for,  is  not  material  to  the  question  of  jurisdiction.  In  re 
Princess  Bariatinsky  (1  Phillips,  375).  There  is  no  doubt  that  the  Court  of 
Chancery  has  jurisdiction  to  appoint  guardians  to  an  infant,  although  her  domicile 
and  all  her  property  was  situate  in  Scotland.  Johnstone  v.  Beattie  (10  Clk.  and 
Fin.  12). 

[312]  Dr.  Phillimore,  in  reply. 

No  authority  has  been  referred  to,  which  contains  the  elements  of  the  present 
case.  The  deceased  had  military  rank  in  the  Queen's  and  the  East  India  Company's 
service,  and  all  the  time  he  was  resident  in  Paris,  his  name  was  on  the  East  India 
Registry  Book  as  an  officer  on  furlough.  The  fact  of  his  being  on  furlough  is  im- 
portant, as  it  is  distinguishable  from  retirement.  Thus  legacy  duty  is  not  claimed 
by  the  Inland  Revenue  authorities  from  officers  on  furlough,  but  it  is  demanded  on 
retirement  from  the  service. — [Lord  Cranworth :  If  the  deceased  had  gone  to  Scot- 
land on  furlough  and  resided  there  as  long  as  he  did  in  France,  it  would  be  difficult 
to  say  that  he  had  not  acquired  a  Scotch  domicile.] — He  was,  from  the  nature  of  his 
duties,  incapable  of  becoming  a  French  citizen,  even  if  he  had  been  inclined.  He 
evinced,  however,  no  intention  to  change  his  domicile  of  origin.  He  had  no  property 
in  France  except  the  furniture  of  the  apartments  he  rented. 

The  case  stood  over  for  consideration.     Judgment  was  now  delivered  by 

The  Right  Hon.  Dr.  Lushington  (8th  Dec.  1858). — Henry  Hodgson  is  the  party 
deceased;  he  died  in  1855,  leaving  behind  him  a  widow  and  an  only  daughter  by  a 
former  wife  ;  they  are  the  parties  in  this  cause,  Mrs.  Hodgson  alleging  that  the 
deceased  died  domiciled  in  England,  Madame  de  Beauchesne,  the  daughter,  that  his 
domicile  was  French. 

The  only  question  we  have  to  determine  is,  whether  the  deceased  was,  at  the  time 
of  his  death,  domiciled  in  England  or  France.  The  proceedings  have,  in  [313]  effect, 
though  not  in  form,  been  narrowed  to  this  sole  issue,  and  so  far  as  we  can  collect,  by 
the  consent  of  both  parties. 

The  question  of  domicile  has  now,  for  nearly  a  hundred  years  been  much  dis- 
cussed in  our  Courts,  and  there  are  numerous  authorities  upon  the  subject.  Various 
attempts,  too,  and  from  an  earlier  period,  have  been  made  by  Institutional  writers 
to  arrive  at  a  definition  of  domicile.  The  attention  of  foreign  Jurists  was  directed 
to  similar  inquiries  long  before  the  question  arose  in  England,  and  the  reason  appears 
to  have  been,  that  as  change  of  residence  on  the  continent,  the  removal  from  one 
State  to  another,  and  from  one  Province  to  another  within  the  same  State,  where  the 
laws  were  different,  especially  the  law  of  succession,  was  more  frequent.  Such  was 
the  case  with  regard  to  the  Dutch  Provinces,  and,  more  or  less,  as  to  France  and  the 
other  continental  States. 

Various  meanings  have  been  affixed  to  the  word  "domicile":  domicile,  jure 
gentium,  domicile  by  the  Municipal  law  of  any  country,  and,  we  may  add,  domicile 
during  war,  as  it  may  govern  the  rights  of  belligerent  States.  This  species  of 
domicile  is,  it  is  true,  in  one  sense  a  domicile,  jure  gentium,  but  in  many  particulars 
it  is  governed  by  very  different  considerations,  and  decisions  belonging  to  it  must 
be  applied  with  great  caution  to  questions  of  domicile  independent  of  war. 

Our  present  concern  is  with  domicile,  jure  gentium,  apart  from  belligerent 
considerations. 

Instead  of  attempting  to  define  beforehand  what  in  law  constitutes  such  a 
domicile,  it  seems  more  expedient  in  the  first  place  to  consider  the  facts  proved  in 
this  cause,  and,  as  we  proceed,  to  consider  what  weight  the  authorities  and  prin- 
ciples founded  on  them  would  [314]  ascribe  to  each  leading  fact,  and,  finally,  ascer- 
tain the  balance.  We  say  the  balance,  for  in  this  as  in  all  other  cases  of  eonfiictino- 
domicile,  there  must  be  circumstances  leading  to  different  conclusions. 

All  the  writers  on  this  subject,  and  very  many  Judges,  have  declared  that  the 
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intention  of  the  person  whose  domicile  is  in  question,  is  a  matter  of  the  gri 
importance  in  order  to  arrive  at  a  just  conclusion.     Intention  must,  in  a  considerable 
degree,  be  inferred  from  circumstances;  therefore,  we  shall,  as  briefly  a>  we  can, 
state  the  history  of  General  Hodgson. 

General  Hodgson  was  born  in  the  year  1781,  at  Astbury,  in  Cheshire.  Be  was, 
therefore,  an  Englishman  by  birth.  All  his  family  were  English  ;  one  brother  was 
the  Dean  of  Carlisle,  another  an  Admiral.  He  remained  in  England  till  the  yeai 
1799,  when  he  proceeded  to  India  in  the  military  service  of  the  East  India  Company. 
Hp  came  to  England  on  furlough  twice  before  the  year  1829,  and  in  the  year  1829  he 
came  again,  on  furlough  also. 

An  Anglo-Indian  domicile  being,  in  this  rase,  in  its  legal  effects,  the  same  as  an 
English  domicile,  we  need  not  stop  to  examine  whether  his  Anglo-Indian  domicile  was 
lost ;  and  on  his  return  the  English  domicile  revived.  Up  to  the  year  L832,  when  he 
first  went  to  France,  it  is  admitted  that  his  domicile  was  English.  Such  was  his 
domicile  by  birth  and  residence.  The  existence  of  ordinary  family  ties,  such  as 
are  presumed  under  all  similar  circumstances  to  be  of  force,  independent  of  evidence, 
render  an  attachment  to  such  domicile  probable. 

In  all  such  cases,  therefore,  the  presumption  of  law  is  against  an  intentional 
change  of  domicile,  and,  ordinarily  so,  for  a  change  of  domicile  supposes  a  [315] 
severence,  to  a  great  degree  at  least,  of  all  those  mutual  ties  which  bind  mankind 
together,  and  which  we  all  desire  to  retain,  the  dissolution  of  which  is  repugnant  to 
ail  our  feelings. 

The  next  fact  we  proceed  to  notice,  and  in  this  case  of  great  importance,  is 
the  profession  to  which  General  Hodgson  belonged,  and  the  rank  he  held  in  it  ;  the 
status  thereby  conferred  upon  him,  and  the  obligations,  if  any,  he  incurred. 

General  Hodgson  entered  the  service  of  the  East  India  Company  in  the  year 
1799,  and  in  the  year  1829  he  became  Colonel  of  the  12th  Regiment  of  the  Bengal 
Native  infantry.  We  learn  from  the  witness,  Campbell,  that  from  that  time  General 
Hodgson  was  in  the  receipt  of  the  full  pay  and  off-reckonings  of  a  full  Colonel,  as  if  he 
had  remained  in  India,  and  that  those  emoluments  amounted  to  about  £1200  per 
annum;  that  he  was  on  furlough,  liable  at  any  time  to  be  called  upon  to  return  to 
India. 

In  June,  1838,  Colonel  Hodgson,  by  the  Queen's  authority,  was  made  Major- 
General,  limited  to  India;  and  in  1851,  Lieutenant-General,  with  a  similar  limita- 
tion. 

We  apprehend  that  the  necessary  consequence  of  such  promotion  was,  that  General 
Hodgson  was  liable  at  any  time  to  obey  the  Queen's  commands  and  serve  in  India. 

This  state  of  facts  is  in  no  degree  altered  by  the  evidence  Campbell  has  given 
on  cross-examination,  who  illustrates  the  practice.  It  appears  that  there  is  a  dis- 
tinction between  retirement  from  the  service  and  leaving  India  on  furlough.  Any 
officer,  after  twenty  years'  service  in  India,  may  retire  on  the  full  pay  of  his  rank. 

But,  Colonel  Hodgson  did  not  retire ;  he  came  home  [316]  on  furlough,  on  leave  of 
absence.  Every  person  so  circumstanced  is  liable  to  be  called  on  to  return,  but  it  is 
not  usual,  when,  as  in  the  case  now  under  consideration,  he  would  return  as  a 
General.  Such  promotions  are  few  and  much  sought  after,  so  that  the  liability  of  a 
full  Colonel  to  return  to  India  against  his  inclination  is,  as  the  witness.  Campbell, 
says,  merely  nominal. 

No  doubt  this  is  so,  but  the  obligation  to  return,  if  ordered,  is  not  the  less  binding 
in  law  because  it  is  only  carried  into  effect  under  circumstances  generally  acceptable 
to  the  officer.  The  power  to  enforce  it  under  all  circumstances  remains,  and  the 
obligation  to  obey  continues  in  full  stringency.  Indeed,  we  can  well  conceive  that 
from  an  unexpected  and  altered  position  of  affairs  in  India,  it  might  become  the 
dutv  of  the  Government  to  call  into  active  service,  officers  so  absent  under  furlough  : 
though  in  the  ordinary  state  of  things  there  would  be  no  occasion  so  to  do. 

With  respect  to  the  rank  which  General  Hodgson  held  from  Her  Majesty,  we 
apprehend  that  similar  obligations  were  imposed;  indeed,  the  terms  of  the  com- 
mission show  it. 

Bearing  in  mind  all  that  we  have  thus  mentioned,  it  appears  to  us  that  some  very 
grave  considerations  arise. 

First.  Whether  it  is  competent  to  a  person  in  General  Hodgson's  position,  to 
acquire  a  domicile  in  a  foreign  country?     Secondly.  Whether  a  foreign  domicile  is 
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not  incompatible  with  the  obligations  already  incurred?  And,  this  is  not  an  unim- 
portant consideration;  for  the  authorities  show  that  an  intention  contrary  to  duty 
cannot  be  presumed. 

We  are  aware  that  in  the  case  of  Forbes  v.  Forbes  (1  Kay,  311),  the  Vice-Chancellor 
Wood  deemed  the  [317]  fact  of  the  Testator  being  a  Colonel  in  the  East  India  Com- 
pany's service,  and  a  Major-General,  of  little  importance:  but  that  case  is  most 
materially  distinguished  from  the  present;  the  question  in  Forbes  v.  Forbes  being, 
whether  the  Testator  was  domiciled  in  England  or  in  Scotland,  not  whether  a  person 
so  circumstanced  was  domiciled  in  a  foreign  State.  In  Forbes  v.  Forbes,  a  Scotch 
domicile  was,  of  course,  as  compatible  with  the  duty  of  an  officer  as  an  English  one. 
We  think  that  in  all  these  questions  there  is  a  most  essential  difference  between  the 
acquisition  of  a  Scotch  or  English  domicile,  and  the  acquisition  of  a  foreign  domicile, 
the  presumption  against  the  latter  being  infinitely  stronger. 

There  is  some  other  authority  on  this  question  that  deserves  consideration.  In 
the  case  of  Ommaney  v.  Bint/ham,  before  the  House  of  Lords,  on  the  18th  of  March, 
1796,  referred  to  in  SomervUle  v.  SomerviUe  (5  Yes.  757).  It  appears  that  Sir 
Charles  Douglas,  being  by  origin  Scotch,  had  subsequently  been  both  in  the  Russian 
and  Dutch  service.  After  quitting  those  services  he  took  up  his  residence  at  Gosport. 
The  circumstances  of  the  case  are,  of  course,  in  very  many  respects,  wholly  different 
from  the  present ;  but,  the  Lord  Chancellor  made  use  of  an  expression  which,  to  some 
extent,  is  applicable  to  this  case.  He  said,  "  His  original  domicile  having  been 
abandoned  (that  is,  his  Scotch  domicile  of  origin),  when  he  afterwards  entered  into 
the  service  of  this  country  he  became  domiciled  here  ;  as  a  Russian  or  a  Dutchman 
would  on  entering  into  our  service."    (5  Ves.  759.) 

From  this  expression  it  is  clear  that  the  Lord  Chancellor  considered,  that  the  fact 
of  belonging  to  the  army  or  navy  of  a  country  had  the  effect  of  consti-[318]-tuting 
domicile  in  the  country  in  whose  service  the  person  might  be  ;  and,  in  this  opinion, 
to  a  certain  degree  at  least,  Sir  Herbert  Jenner  Fust  concurred  in  the  case  of  Graigie 
v.  Lewin  (3  Curt.  Ecc.  Rep.  435).  There  was,  however,  this  distinction;  if  indeed  it 
he  a  distinction,  between  that  case  and  the  present:  Colonel  Craigie  was  not  a  full 
Colonel :  General  Hodgson  was  a  full  Colonel  at  the  period  he  left  India.  If,  says 
Sir  Herbert  Jenner  Fust,  page  443,  Colonel  Craigie  "  did  not  return  to  India  on  the 
expiration  of  his  leave  of  absence,  or  previously  attain  his  full  rank,  he  must  have 
quitted  the  service  of  the  East  India  Company."  That  is,  in  fact,  true  by  force  of 
the  Statute,  33rd  Geo.  III.,  c.  52,  s.  70.  The  East  India  Company  could  not  grant  him 
K-ave  beyond  five  years,  except  under  certain  circumstances  and  limitations.  How  in 
the  case*  of  a  full  Colonel  the  East  India  Company  had  the  power  to  grant  such  leave, 
for  it  is  not  given  by  the  Statute  quoted,  we  are  unable  to  say  ;  but,  there  being  no 
dispute  on  the  point,  Ave  may  assume  such  power  was  lawfully  granted,  though  not 
bv  the  Statute  referred  to. 

But  is  there  any  essential  distinction  between  the  two  cases?  In  both  cases,  the 
East  India  Company  had  the  power  of  recalling  the  officer  to  service  in  India.  In 
the  case  of  a  full  Colonel  it  was  not  usual  so  to  do.  Similar  opinions  were  expressed 
in  the  well-known  case  of  Bruce  v.  Bruce  (2  Bos.  and  Pul.  229,  note). 

These  considerations  might  be  carried  much  further.  It  might  be  asked,  whether 
the  acquisition  of  a  foreign  domicile  did  not  entail  on  the  person  acquiring  it  a 
liability,  jure  gentium,  to  serve  in  a  military  capacity  in  such  foreign  country;  a 
liability  clearly  ineom-[319]-pa+ible  with  the  obligations  of  an  officer  in  the  service  of 
the  Queen  and  East  India  Company. 

Indeed,  this  view  of  the  case  involves  other  consequences,  for  it  is  not  merely  a 
question  of  domicile  in  France,  but  domicile  in  any  other  country,  however  distant. 
A  settled  domicile  in  a  country,  imports  an  allegiance  to  the  country,  very  different 
from  a  mere  obedience  to  its  laws  during  a  temporary  residence. 

In  solving  these  difficulties  we  must  always  look  to  the  jus  gentium;  this  pro- 
position, however  true,  requires  explanation.  The  Tribunal  which  tries  a  question 
of  this  description  is  necessarily  bound  by  the  law  of  the  country  in  which  it  is 
situate,  and  by  which  it  is  constituted.  That  law,  whatever  it  may  be,  it  must 
necessarily  obey  ;  but  it  is  not  bound  to  respect  the  laws  of  any  foreign  country,  save 
so  far  as  they  are  in  accordance  with  the  jus  gentium. 

We  do  not  think  it  necessary  for  the  decision  of  this  case  that  we  should  lav  down, 
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as  an  absolute  rule,  that  no  person,  being  Colonel  of  a  regiment  in  the  service  of 
tiit  East  India  Company,  and  a  General  in  the  service  of  Her  Majesty,  can  legally 
acquire  a  domicile  in  a  foreign  country.    It  is  not  necessary,  for  the  decision  of  this 

case,  to  go  so  far  :  but  we  do  say,  that  there  is  a  strong  presumption  of  law  against  a 
person  so  circumstanced,  abandoning  an  English  domicile,  and  becoming  the  domi- 
(  :itd  subject  of  a  foreign  Power. 

Then  this  rase  stands  in  this  position,  that  the  domicile  of  origin,  the  domicile 
i  i'  family  and  connection,  the  presumption  arising  from  the  status  of  General  Hodg- 
son, are  all  opposed  to  an  intentional  abandonment  of  his  domicile,  and  the  acquisi- 
tion of  a  domicile  in  France. 

[320]  This  being  so.  the  question  arises  whether  the  other  circumstances  proved 
in  this  case  refute  the  presumption  we  have  stated,  and  prove  that  the  deceased  had 
acquired  a  French  domicile. 

Of  course,  the  most    material  circumstance  to   be  not  ire, 1,  and  which  has 
most  strongly  urged  as  proving  the  case  of  Madame  de  Beauchesne,  is  that   for  a 
long  period  of  years.  General  Hodgson  had  a  residence  in  Paris. 

We  must  take  into  consideration  the  description  of  residence  and  the  circum- 
stances attendant  thereon.  General  Hodgson  was  married  in  the  year  1811,  To  a 
French  lady  at  the  Mauritius:  they  bad  an  only  daughter,  Madame  de  Beauchesne. 
bom  in  1818;  his  wife  and  daughter  accompanied  him  to  England,  in  1S29.  From 
that  period,  until  they  went  to  France,  they  resided  chiefly  in  Scotland  :  for  there 
also  was  resident,  at  that  time,  Admiral  Hodgson,  the  brother  of  the  General,  to 
whom  he  was  most  particularly  attached.  In  1832,  they  went  to  France.  It  is  ex- 
ceedingly difficult  to  ascertain  in  this  case,  as  in  most  others  of  a  similar  description, 
what  was  the  leading  motive  for  the  deceased  80  taking  up  his  residence  in  Paris. 
Several  motives  have  been  assigned,  and  partially  supported  by  the  evidence  in  this 
-First,  that  Mrs.  Hodgson  was  a  French  woman  by  birth,  and  would  naturally, 
by  habits  and  feeling,  be  desirous  of  residing  in  that  society  which  was  most  con- 
sonant to  those  habits.  Second,  that  her  health  was  likely  to  be  promoted  by  the 
climate  of  France.  Third,  that  the  education  of  Madame  de  Beauchesne  might  best 
kn  conducted  in  Paris.     Fourth,  that  the  living  abroad  was  more  economical. 

Now.  it  maybe  that  all  these  reasons  combined.  [321]  more  or  less,  to  induce  the 
deceased  to  resort  to  Paris  ;  but  they,  neither  singly  nor  combined,  necessarily  import 
that  the  deceased  had  abandoned  his  English  domicile. 

We  must  first  inquire  what  was  the  nature  of  the  residence  of  the  deceased,  and 
what  were  his  habits  and  customs  during  the  period  from  1832  until  his  death.  It 
may  be  tit.  also,  to  observe  any  remarkable  occurrences  which  may  have  taken  place 
during  that  time. 

I  leneral  Hodgson,  on  going  to  Paris  in  1832,  took  ready-furnished  lodgings  ;  from 
time  to  rime,  he  took  other  lodgings  for  various  periods  of  time.  Latterly,  some 
time  after  the  death  of  his  first  wife  in  1844,  and  when  he  took  his  daughter  to  live 
with  him,  he  had  a  superior  residence:  and  then,  as  well  as  before,  the  furniture 
belonged  to  him.  On  this  latter  occasion  he  went  to  greater  expense.  The  result  is, 
that,  from  1832  till  his  death,  in  1855,  the  deceased  had  lodgings  in  Paris,  either 
readv-furnished.  or  with  furniture  purchased  by  himself  :  it  matters  very  little  which 
was  the  case. 

In  these  lodgings  the  General  appears  to  have  resided,  with  the  exception  of 
certain  intervals,  till  his  death  :  at  first,  and.  indeed,  for  many  years,  in  a  very 
economical  manner,  keeping  only  one  servant,  till  Madame  de  Beauchesne  came  to 
live  with  him. 

It  is  impossible,  as  we  have  said,  for  us  to  entertain  with  any  precision,  the 
reasons  which  induced  the  General  so  to  take  up  or  continue  his  residence  in  Paris. 
There  are.  however,  fair  reasons  for  forming  a  belief  that  the  leading  reason  was  a 
desire  to  consult  the  wishes  of  his  first  wife  :  she  was  a  Frenchwoman,  not  well 
in  the  English  language,  and  not  accustomed  to  English  servants  and  their  ways.  The 
[322]  fact,  however,  that  Mrs.  Hod-son  never  accompanied  the  deceased  in  his  many 
visits  to  Scotland.  England,  and  elsewhere,  strongly  supports  the  supposition  that 
the  visit  to  Paris  was  chiefly  on  her  account,  though  there  may  have  been  auxiliary 
motives,  as.  for  instance,  the  education  of  his  daughter.  Perhaps  the  facts  would  not 
warrant  us  in  declaring  positively  that  the  first   Mrs.  Hodgson  was  the  special  cause 
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of  the  residence  of  the  deceased  in  France,  but  we  may  fairly  conclude  that  such  was 

the  chief  motive. 

The  residence  in  France,  however,  was  by  no  means  continuous.     There  were 

very  many  occasions  when  the  deceased  resided  for  many  months  both  in  England 

and  Scotland.     On  one  occasion  especially  the  deceased  took  a  house  in  Scotland 

for  sporting ;  on  another,  at  a  very  late  period  of  his  life,  after  his  second  marriage, 

he  took  a  house  at  Southsea,  with  the  option  of  remaining  after  the  three  months  for 

which  the  house  was  hired. 

We  are  of  opinion,  that  the  residence  in  both  these  houses  must  be  considered  as 

temporary  only,   and  that  they  cannot  be  deemed  an   abandonment  of  the  Paris 

residence. 

During  all  these  years,  up  to  a  short  period  before  his  death,  General  Hodgson 

was  accustomed  to  visit  Scotland  and  England  always  without  his  wife,  and  generally 

alone,  and  to  remain  for  many  months  at  a  time;  on  such  occasions  he  resided  with 

his  relations  and  friends,  or  at  hotels  or  temporary  lodgings. 

We  think  it  is  impossible  to  say  that  there  is  adequate  proof  that  the  deceased 

at  any  particular  time  or  period  intended  to  abandon  his  residence  in  France. 

We  now  come  to  another  head  of  inquiry,  namely,  [323]  how  far  the  facts  of  this 

case,  independent  of  mere  evidence,  afford  proof  of  intention  to  abandon  the  English 

and  to  acquire  a  French  domicile.     We  must,  however,  premise,  that  as  the  English 

domicile  of  the  deceased,  as  his  domicile  of  origin,  is  an  admitted  fact  in  the  case, 

the  onus  probandi  is  on  those  who  allege  that  it  was  abandoned,  and  that  another  wa* 

acquired ;  they  must  prove  both  the  propositions  stated. 

Evidence  of  either  of  these  two  propositions  is  to  be  derived  from  facts  and 

intentions  expressed  by  General  Hodgson,  either  in  writing  or  verbally.     We  will 

first  look  at  the  affirmative,  and  then  to  the  negative,  evidence. 

There'  is  one  fact  which  has  been  much  relied  upon  by  the  Respondent  in  this 

cause ;  the  fact  that  the  deceased  purchased  a  burial-place  in  Paris,  and  purposed 

to  be  himself  interred  there. 

It  is  expedient  to  examine  the  circumstances  attendant  on  the  purchase  of  this 

burial-ground  with  some  particularity. 

First,  as  to  the  time  of  the  purchase.     This  is  not  immaterial.     General  Hodgson 
did  not,  as  many  persons  do,  prepare  a  burial-place  for  himself  in  anticipation  of 

his  own  decease,  and  of  his  death  in  the  vicinity  of  that  spot;  he  bought  the  burial- 
ground  in  consequence  of  the  exigency  of  the  moment,  upon  the  death  of  his  first  wife, 
and  not  before,  and  when  it  became  imperatively  necessary  that  he  should  provide 
a  proper  place  for  her  interment.  In  order  to  attain  that  end,  and  to  prevent  the 
operation  of  the  French  law,  that  fresh  interments  might  take  place  after  the  lapse 
of  five  years  in  ground  not  purchased,  he  was  compelled  to  make  a  purchase  of  a 
[324]  certain  extent  of  burial-ground.  This  he  did,  but  he  limited  his  purchase  to 
two  metres,  the  smallest  extent  allowed  by  law  to  be  bought  for  the  purpose  sought 
to  be  attained.  Looking  at  the  circumstances  under  which  this  ground  was  pur- 
chased, and  to  the  necessity  of  the  purchase  for  the  decent  interment  of  his  wife, 
we  cannot  consider  this  fact,  standing  alone,  as  any  cogent  evidence  of  an  intention 
to  acquire  French  domicile  by  showing  a  determination  to  remain  and  die  in  France. 
Indeed,  the  extent  of  the  ground  bought,  and  that  it  would  be  capacious  enough  to 
hold  other  bodies,  is  no  proof  of  an  intention  to  be  buried  there  himself.  It  was  a 
necessary  effect  of  any  purchase  at  all ;  a  consequence  necessarily  flowing  from  the 
attainment  of  the  object,  the  acquisition  of  a  fit  place  of  interment  for  his  wife,  and 
the  obtaining  this  extra  room  was  compulsory,  not  voluntary,  on  the  part  of  the 
deceased. 

It  is  true  that  the  General  caused,  or  permitted,  an  inscription  to  be  placed  on  the 
ground.  That  inscription  was,  "  Famille  Hodf/son."  This,  it  appears  from  the 
evidence,  was  a  mere  matter  of  form  usually  incidental  to  all  such  purchases. 

There  are,  however,  certain  declarations  of  intention  with  regard  to  this  pur- 
chase, which  remains  to  be  noticed.  The  witness,  Mrs.  Perkins,  deposes,  that  in 
1844,  the  deceased  said,  speaking  of  the  vault  he  had  bought  for  his  wife,  that  it 
would  contain  her,  himself,  daughter,  and  grandchildren  ;  and  added,  "  I  have  made 
up  my  mind  to  be  buried  here."  A  declaration  spoken  to  by  the  witness  twelve  years 
after  it  was  made.     Mrs.  Thomas  deposes  somewhat  to  the  same  effect  ;  so  does  M. 

934 


HODGSON  V.  DE  BEAUCHBSNE  [1858]  XII  MOORE,  326 

Deperraud:  and  there  aie  some  other  declarations  of  an  intention  to  remain  in 
France,  [325]  but  these  declarations  are,  for  the  greater  part,  rather  the  impression 
of  witnesses,  than  any  specific  declaration  coming  from  the  deceased. 

With  respect  to  verbal  declarations  made  to  witnesses  who  depose  thereto,  no 
doubt  such  declarations  are  admissible  evidence  in  these  questions  of  domicile; 
but  the  weight  to  be  attributed  to  them  entirely  depends  on  circumstances,  especially 
the  time  which  has  elapsed  since  they  were  made  :  ami  the  circumstances  under  which 
they  were  made.  To  entitle  such  declarations  to  any  weight,  the  Court  must  be 
satisfied  not  only  of  the  veracity  of  the  witnesses  who  depose  to  such  declarations. 
but  of  the  accuracy  of  their  memory,  and  that  the  declarations  contain  a  real  ex- 
pression of  the  intention  of  the  deceased.  Such  evidence,  though  admissible,  has 
been  considered  by  many  authorities  as  the  lowest  species  of  evidence,  especially 
when,  as  in  this  case,  encountered  by  conflicting  declarations. 

It  now  remains  to  consider  what  evidence  there  is  tending  to  show  that  the 
deceased  adhered  to  his  English  domicile.  This  evidence  must  consist  of  facts,  written 
documents,  and  declarations. 

We  think  that  the  profession  and  rank,  the  status  of  the  deceased,  furnish  pre- 
sumptions  against  any  intention  to  abandon  an  English  domicile,  and  to  lose  the 
national  character  of  an  Englishman.  Amongst  other  proofs  are;  First,  the  very 
strong  attachment  of  the  deceased  to  all  his  family  and  friends  in  England,  evidenced 
by  his  frequent  visits  to  them.  This  is  proved  by  all  the  evidence  in  the  cause,  and 
especially  \yy  the  letters  of  the  deceased.  Second,  there  are  many  acts  of  the  deceased 
which  he  did,  and  [326]  some  things  which  he  did  not,  all  leading  to  the  same  con- 
clusion. 

He  kept  an  account  with  an  English  house  of  business  in  London.  All  his  Wills 
are  in  the  English  form,  executed  according  to  the  English  Statute,  save  one,  and  the 
adoption  of  the  French  form  in  that  instance  is  accounted  for,  namely,  to  dispose 
of  property  in  France.  All  his  property  was  in  England,  his  savings  being  vested 
from  time  to  time  in  the  English  funds. 

His  marriage  with  Miss  Honey  man  took  place  in  the  chapel  of  the  British 
Ambassador,  when  he  declared  his  domicile  to  be  English.  He  expressed  great 
indignation  at  the  notion  of  being  called  upon  to  serve  in  the  French  National 
Guard.  He  never  sought  for  or  obtained  the  authorization  of  the  French  Govern- 
ment to  his  residence  in  France  :  he  did  not  obtain,  therefore,  any  of  the  advantages 
of  a  French  domicile;  but,  on  the  contrary,  was  exposed  to  all  the  inconveniences 
of  a  mere  stranger  residing  in  the  French  territories.  He  must  have  been  cognizant 
of  this  state  of  things,  and  the  omitting  to  avail  himself  of  an  advantage  so  easily 
obtained,  is  the  strongest  proof  that  there  was  no  intention  to  acquire  a  French 
domicile.  Beyond  the  mere  fact  of  residence  in  Paris,  it  would  be  difficult,  if  not 
impossible,  to  find  any  act  of  the  deceased  inconsistent  with  the  retention  of  his 
original  domicile. 

We  shall  also  add,  that  the  impression  on  the  part  of  Madame  de  Beauchesne, 
that  the  domicile  of  her  father  was  in  England,  is  shown  by  the  proceedings  in 
Chancery,  and  by  tic  measures  for  the  purpose  of  anulling  the  second  marriage. 
It  can  hardly  be  [327]  necessary  to  add  to  this,  declarations  of  the  deceased,  such  as 
to  i  lie  witness,  Andriveau,  and  others. 

It  appears  to  us  that  the  result  of  the  examination  into  all  the  facts  and  evidence 
in  this  case,  is  as  follows: — that  in  favour  of  a  French  domicile,  there  is  a  residence 
in  France,  in  lodgings,  for  above  twenty  years,  interrupted  only  by  frequent  visits 
to  Scotland  and  England,  with  no  permanent  residence  in  England,  and  the  purchase. 
on  the  death  of  his  first  wife,  of  a  burial  place  under  the  circumstances  t<»  which  we 
have  adverted. 

On  the  other  hand,  there  are  a  multitude  of  facts  and  circumstances,  already 
enumerated,  which  prove,  to  our  entire  conviction,  that  General  Hodgson  never 
entertained  an  intention  of  abandoning  his  English  domicile. 

Then  the  question  for  consideration  is  this:  What  is  the  law  applicable  to  such 
a  state  of  facts?  On  the  one  hand,  residence  such  as  has  been  described;  on  the 
other,  the  absence  of  all  intention  to  abandon  an  English,  and  acquire  a  French, 
domicile. 

Dr.  Phillimore,  in  his  Treatise  on  domicile,  has  collected  together  the  authority  - 
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bearing  upon  the  question  of  the  effect  of  the  length  of  time  the  residence  has  con- 
tinued, in  ascertaining  the  legal  domicile.  All  the  authorities  concur  in  holding 
that  the  presumption  is  against  the  intention  to  abandon  the  domicile  of  origin, 
and  in  considering  length  of  time  an  important  ingredient  ;  but  in  other  respects, 
and  with  regard  to  the  qualifications  of  such  proposition,  it  is  not  easy  to  reconcile 
them. 

We  shall  hope  to  frame  our  judgment  in  accordance,  for  the  most  part  at  least, 
with  foreign  authori-[328]-ties  of  the  greatest  weight,  and  also  with  the  cases 
decided  by  our  own  Tribunals. 

We  concur  in  opinion  that  great  weight  is  to  be  attributed  to  length  of 
residence,  but  we  think  that  other  matters  must  necessarily  be  taken  into  considera- 
tion. Independent  of  special  circumstances  peculiar  to  the  individual,  as,  for 
instance,  being  a  Peer  of  Parliament,  we  apprehend  that  all  the  authorities  show- 
that  the  intention  to  abandon  the  domicile  of  origin  and  acquire  another  is  a  most 
important  and  indispensable  ingredient  in  forming  a  judgment  upon  these  questions. 
In  Munro  v.  Munro  (7  Clk.  and  Fin.  877),  Lord  Cottenham  said:  "  To  effect  this 
abandonment  of  the  domicile  of  origin,  and  substitute  another  in  its  place,  it  re- 
quired le  concours  cle  la  volonte  et  du  fait;  animo  et  facto:  that  is,  the  choice  of  a 
place  ;  actual  residence  in  the  place  then  chosen,  and  that  it  should  be  the  principal 
and  permanent  residence;  the  spot  where  he  had  placed  larum  rerumque  ac  fortun- 
arum  suarum  sum  mam  ;  in  fact,  there  must  be  both  residence  and  intention.  Resi- 
dence alone  has  no  effect  per  se,  though  it  may  be  most  important  as  a  ground  from 
which  to  infer  intention.  Mr.  Burge  (1  Comm.  on  Col.  and  For.  Laws,  54),  in  his 
excellent  work,  cites  many  authorities  from  the  civilians  to  establish  this  proposition." 
In  Collier  v.  Rivaz  (2  Curt.  Ecc.  Rep.  857),  Sir  Herbert  Jenner  Fust  said  :  "  Length 
of  time  will  not  alone  do  it ;  intention  alone  will  not  do  :  but  the  two  taken  together, 
do  constitute  a  change  of  domicile."  In  Munro  v.  Dour/la*  (5  Madd.  405),  Sir  John 
Leach  observed  :  "  A  domicile  cannot  be  lost  by  mere  [329]  abandonment.  It  is  not 
to  be  defeated  animo  merely,  but  animo  et  facto."  It  was  clearly  the  opinion  of  that 
learned  Judge  that,  to  constitute  domicile,  intention  and  residence  must  concur. 
Denisart.  Tome  I.  Tit.  "  Domicil,"  quotes  authority  to  the  same  effect,  that  neither 
the  intention  without  the  fact,  nor  the  fact  without  the  intention,  can  create  a 
domicile. 

We  think  that  length  of  residence,  according  to  its  time  and  circumstances, 
raises  the  presumption  of  intention  to  acquire  domicile.  The  residence  may  be 
such,  so  long  and  so  continuous,  as  to  raise  a  presumption  nearly,  if  not  quite, 
amounting  to  a  praesumptio  juris  et  ale  jure;  a  presumption  not  to  be  rebutted  by 
declarations  of  intention,  or  otherwise  than  by  actual  removal.  Such  was  the  case 
of  Stanley  v.  Bernes.  The  foundation  of  that  decision,  in  this  respect,  was,  that  a 
Portuguese  domicile  had  been  acquired  by  previous  residence  and  acts,  and  that 
mere  declarations  of  intention  to  return  could  not  be  sufficient  to  prove  an  intention 
not  to  acquire  a  Portuguese  domicile. 

In  short,  length  of  residence  per  se,  raises  a  presumption  of  intention  to  abandon 
a  former  domicile,  but  a  presumption  which  may,  according  to  circumstances,  be 
rebutted. 

It  would  be  a  dangerous  doctrine  to  hold,  that  mere  residence,  apart  from  the 
consideration  of  circumstances,  constitutes  a  change  of  domicile.  A  question  which 
no  one  could  settle  would  immediately  arise,  namely,  what  length  of  residence  should 
produce  such  consequence.  It  is  evident  that  time  alone  cannot  be  the  only 
criterion.  There  are  many  cases  in  [330]  which  a  very  short  residence  would 
constitute  domicile,  as  in  the  case  of  an  emigrant,  who  having  wound  up  all  his 
affairs  in  the  country  of  his  origin,  departs  with  his  wife  and  family  to  a  foreign 
land  and  settles  there.  In  a  case  like  that,  a  residence  for  a  very  brief  period  would 
work  a  change  of  domicile. 

Take  a  contrary  case,  where  a  man,  for  business  or  pleasure,  or  mere  love  of 

change,  is  long  resident  abroad,  occasionally  returning  to  the  country  of  his  origin, 

and  maintaining  all  his  natural  connections  with  that  country :  the  time  of  residence 

would  not  to  the  same  extent,  or  in  the  same  degree,  be  proofs  of  a  change  of  domicile. 

We  concur,  therefore,  in  the  doctrine  held  in  many  previous  cases,  that  to  con- 
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atitute  a  change  of  domicile,  there  must  be  residence,  and  also  an  intention  to 
change. 

With  reaped  to  the  evidence  necessary  to  establish  the  intention,  it  is  impossible 
to  lay  down  any  positive  rule.  Courts  of  justice  must  necessarily  draw  their  con- 
clusions from  all  the  circumstances  of  each  case;  and  each  case  must  vary  in  its 
circumstances;  and,  moreover,  in  one,  a  fact  may  be  of  the  greatest  importance,  but 
in  another,  the  same  fact  may  be  so  qualified  as  to  he  of  little  weight. 

In  the  present  case,  we  are  of  opinion,  that  all  presumptions  of  intention  to 
acquire  a  French  domicile,  arising  from  the  residence  in  France,  are  rebutted  by 
clear  and  satisfactory  evidence  thai  General  Hodgson  never  intended  to  abandon 
his  English  character,  and,  therefore,  thai  the  decision  appealed  from  must  be  re- 
versed,  and  that  the  costs  throughoul  must  lie  paid  out  of  tin'  estate. 

[Mews"  Dig.  tit.  INTERNATIONAL  LAW:  V.  Domicil;  I..  Of  Origin;  g.  Taking 
Service  under  the  Grown.  *.('.  i  W.R.  397.  See  J opp  Y.Wood,  1865,  I  DeG.  J. 
and  S.  616;  Hamilton  v.  Dallas,  1875,  1  Ch.  I>.  268;  Do-ucet  v.  Geoghegan, 
1878,  9  Ch.  D.  451  ;  Ex  parte  Cunningham ;  In  re  Mitchell,  1884,  13  Q.B.D.  122; 
hi  rt  Patience,  1885,  29  Ch.  I>.  983.  As  t,,  Anglo-Indian  domicil,  see  Dicey, 
( 'onfl.  of  Laws,  p.  149.] 


[331]  <>X  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

FAUSTIXI   HE  ZUGASTI  and  Others,— Appellants;   GAZAWAT    15.   LAMEB 
and  Others,-  -Respondents*  [Dec.  -'i  and  1.  1858  . 

The  ''North  American." 

A  vessel  on  her  port  tack  is  bound  to  give  way  to  a  vessel  on  ner  starboard  tack. 
and,  if  there  is  any  danger  of  collision,  to  port  her  helm  and  go  to  leeward 
of  the  other  vessel,  who  is  to  keep  her  course  |  L2  .Moo.  I'.C.  333], 

The  Court  is  bound  by  the  pleadings,  and  must  proceed  secundum  allegata  et 
probata  [12  Moo.  P.C.  334]. 

This  was  an  appeal  from  a  decree  of  the  High  Court  of  Admiralty  in  a  i 
of  damage  brought  by  the  Spanish  barque  The  Tecla  Carmen  against  the  American 
ship.  Tin  North  American,  arising  out  of  a  collision  between  those  vessels.  The 
facts,  pleadings,  and  evidence  are  set  out  in  the  judgmenl  of  their  Lordships.  The 
Court  of  Admiralty,  assisted  by  the  Trinity  Masters,  was  of  opinion  that  both 
vessels  were  to  blame  ;  the  barque  for  starboarding  her  helm,  and  the  ship  for 
not  porting  in  time,  and  by  neglecting  to  do  so  contributing  to  cause  the  collision, 
and.  by  a  decree  dated  the  13th  of  July.  1858,  pronounced  accordingly. 

Against  this  decree  the  owners  of  the  Tecla  Carmen  appealed.     A    rose  appeal  was 
also  brought  by  the  North  American. 

[332]  The  case  was  argued  by  Mr.  Manisty,  Q.C.,  and  Dr.  Twiss,  Q.C.,  foi 
Appellants:  and  Mr.  Wilde,  Q.C.,  and  Dr.  Deane,  Q.C.,  for  the  Respondents. 

Judgment  was  pronounced  by 

The  Right  Hon.  Lord  Kingsdown  (Dec.  8,  1858). — In  this  ease,  on  the  6th  of 
April,  185S.  a  suit  was  instituted  in  the  High  Courl  of  Admiralty  by  the  owner, 
master,  and  crew,  of  the  Spanish  barque  Tecla  Carmen  against  the  ship  North 
American,  in  order  to  recover  damages  for  the  loss  occasioned  to  the  former  vessel 
by  a  collision  with  the  latter.  The  Court  was  of  opinion  that  both  parties  were  to 
blame,  as  both  parties  had  contributed  to  the  accident.  From  this  decree  an  appeal 
has  been  brought  by  the  Spanish  vessel,  and  there  is  a  cross  appeal  by  Thi  NortJi 
American. 

*  Present  :  The  Right  Hon.  Lord  Kingsdown,  the  Righl  Hon.  sir  Edward  Ryan, 
and  the  Righl   Hon.  Sir  John  Taylor  Coleridge. 
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The  collision  occurred  in  St.  George's  Channel  about  half-past  10  o'clock  on  the 
night  of  the  8th  of  March,  1858.  The  North  American  is  a  large  vessel  of  1333 
tons,  and  the  barque  a  small  vessel  of  285  tons.  Both  vessels  were  bound  for 
Liverpool,  The  Tecla  Gaimen  in  ballast,  The  North  American  with  a  cargo  of 
cotton.  The  night  was  squally,  the  wind  blowing  from  the  north-north-west,  or 
north-west  by  north.  Both  vessels  were  close  hauled,  the  Spaniard  on  her  starboard 
tack  with  her  head  to  the  west,  or  west-south-west,  and  the  American  on  her  port 
tack  with  her  course  north-east  by  north. 

[333]  Upon  these  points  there  is  no  difference  between  the  parties,  except  that 
there  is  some  discrepancy  between  them,  as  in  such  cases  always  occurs,  as  to  a 
point  or  two  of  the  compass,  both  in  regard  to  the  wind  and  the  courses  of  the  two 
vessels ;  but  it  was  agreed  by  the  Counsel  on  both  sides  at  our  Bar  that  in  their 
view  of  the  case  such  difference  was  immaterial. 

Nor  was  there  any  question  made  as  to  the  law,  and  the  duty  which  the  law 
imposed  upon  each  vessel.  The  North  American  being  on  her  port  tack  was  bound 
to  give  way  to  The  Tecla  Carmen  on  her  starboard  tack,  and  if  she  saw  any  danger 
of  collision  to  port  her  helm  and  to  go  to  leeward  of  The  Tecla  Carmen,  who  was 
entitled  to  keep  her  course,  and  was  bound,  indeed,  so  far  to  keep  it,  as  not,  by 
deviating  from  it,  to  run  into  danger. 

It  is  admitted  that  The  North  American  did  not,  in  fact,  port  her  helm  till  a 
moment  or  two  before  the  collision  took  place.  She  attempts  to  justify  this 
alleged  neglect  by  stating  that  The  Tecla  Carmen  had  no  light  exhibited,  and  could 
not,  therefore,  be  seen  till  she  was  within  600  or  800  feet  of  The  North  American. 
The  Court  below  has  held  that  this  defence  is  made  out,  and  that  it  is  clear  that  the 
neglect  of  The  North  American  to  keep  a  good  look-out,  and  to  port  her  helm  in  due 
time,  contributed,  at  all  events,  to  the  accident.  In  this  opinion  their  Lordships 
and  the  nautical  Assessors  by  whom  they  are  assisted,  entirely  concur.  Upon  this 
point,  therefore,  the  judgment  must  be  affirmed. 

The  next  question  is,  whether  The  Tecla  Carmen  was  also  in  fault?  The  fault 
imputed  to  her  is,  that  instead  of  keeping  her  course,  she  starboarded  her  [334] 
helm,  and  thereby  brought  herself  into  collision  with  the  other  ship.  If  this  be  made 
out,  as  has  been  held  in  the  Court  below,  of  course  the  judgment  is  right. 

It  is  material  to  attend  to  the  case  set  up  in  the  pleadings,  and  sworn  to  by 
the  witnesses  on  each  side,  for  we  must  proceed  secundum  allegata  et  'probata,  though 
we  may  entertain  some  doubt  whether,  in  so  doing,  we  shall  arrive  at  the  real  truth 
and  justice  of  the  case. 

The  libel,  filed  on  the  6th  of  April,  1858,  on  the  part  of  the  Spanish  vessel. 
alleges,  that  the  accident  took  place  in  the  following  manner  ;  that  The  North 
American  was  first  seen  by  The  Tecla  Carmen  at  the  distance  of  about  a  mile,  and 
from  three  to  four  points  on  her  port  bow;  that  The  Tecla  Carmen  held  her  course, 
and  that  The  North  American  did  the  same  till  she  was  within  such  a  distance  of 
The  Tecla  Carmen  as  to  make  a  collision  inevitable;  that  in  order  to  break  the 
force  of  the  blow  The  Tecla  Carmen  then  ported  her  helm  and  luffed  up  into  the 
wind;  but  that  The  North  American,  with  her  starboard  bow,  struck  The  Tecla 
Carmen  on  her  port  side,  abreast  of  her  fore-rigging,  and  raked  her  from  thence 
right  forward,  carried  away  her  main-mast  and  part  of  her  mizen-mast,  and,  in 
short,  reduced  her  to  such  a  state  of  wreck  that  it  was  necessary  for  the  crew  to 
abandon  her. 

The  allegation  on  the  part  of  The  North  American,  filed  the  28th  of  April,  1858, 
insists,  that  if  the  two  vessels  had  held  their  respective  courses  no  collision  would 
have  taken  place,  but  that  The  Tecla  Carmen  starboarded  her  helm,  and  ran  into 
[335]  The  North  American  on  her  port  side,  the  bowsprit  of  The  Tecla  Carmen 
passing  under  the  bowsprit  of  The  North  American,  and  striking  The  North 
American  on  her  port  bow,  near  the  hawse  pipe,  and  The  Tecla  Carmen  bein« 
forced  round  by  the  weight  and  impetus  of  The  North  American,  the  port  bow  of 
The  Tecla  Carmen  then  came  in  contact  with  the  starboard  bow  of  The  North 
American,  and  the  two  vessels  lay  for  some  time  alongside,  chafing  against  each 
other. 

In  proof  of  this  statement,  the  allegation  refers  to  a  model  of  the  bow  of  The 
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North  American,  showing  the  damage  done  to  each  bow,  and  which,  it  alleges,  pi 
that  the  collision  must  have  been  on  her  larboard,  and  not  on  tier  starboard,  side. 

The  parties  are,  therefore,  directly  at  variance  in  their  pleadings,  as  to  the 
mode  in  which  the  collision  took   place. 

The  witnesses  appear  in  have  been  examined  on  the  libel  of  The  Tecla  Carmen 
before  the  allegation  of  The  North  American  was  put  in.     The  examination  of  these 

witnesses  began  at  Liverpool  on  the  9th  of  April,  and  ended  on  the  l'-'th.  and  the 
allegation  of  The  North  American  was  not  broughl  in,  as  already  remarked,  till 
the  28th  of  that  month;  but  the  preliminary  Act  filed  on  behalf  of  the  owners  oi 
The  North  American  on  the  14th  of  April,  gives  the  same  account  as  the  allegation 
does  of  the  mode  in  which  the  accident  took  place. 

The  Master  of  The  Tecla  Carmen  states  the  accident  to  have  taken  place  in  the 
manner  alleged  in  the  libel,  namely,  by  the  starboard  bow  of  The  North  American, 
running  into  the  port  bow  of  The  Tecla  Carmen;  and  he  alleges  that  The  North 
[336]  American  starboarded  her  helm,  and  thereby  occasioned  the  collision,  but  for 
which  manoeuvre  no  collision  would  have  taken  place.  Landabru.  the  boatswain, 
gives  the  same  account,  and  so  do  all  the  witnesses  on  the  part  of  The  Tain  Carmen, 
with  the  exception  of  Juan  Jose  de  Muniategui,  the  mate;  but  it  is  very  remarkable 
that  this  witness  in  his  examination  in  chief,  gives  a  totally  different  account,  and 
one  which  agrees  with  that  subsequently  given  by  Tin  North  American.  Be  says. 
"  The  North  American  hit  us  first  with  her  stern,  and  then  with  her  port-bow, on  our 
port-bow,  a  little  before  our  fore-rigging.  The  blow  led  aft.  When  she  hit  us  sin- 
slewed  us  right  round,  and  her  starboard  side  came  alongside  our  port  si  dr.  She 
broke  our  bowsprit  and  foremast,  and  our  main  and  mizen-top  mast  came  down  and 
stove  in  our  port-bow." 

The  witnesses  on  the  part  of  The  North  American  all  concur  in  stating  that  tin- 
collision  took  place  in  the  manner  stated  in  their  allegation.  It  is  said  thai  only 
four  of  the  crew  were  examined  on  the  part  of  The  North  American,  and  that  manv 
more  might  have  been  called  ;  and  if  the  facts  were  left  in  any  serious  doubt  upon 
the  evidence,  this  observation  would  be  entitled  to  attention. 

But  before  the  case  closed,  evidence  came  to  light  which,  in  their  Lordships' 
opinion,  removes  all  doubt  upon  this  part  of  the  case.  The  Master  of  The  North 
American  had  alleged  that  the  inspection  of  the  bows  of  the  ship  showed  that  the 
collision  must  have  taken  place  on  her  port  side,  and  that  the  violence  had  been  such 
as  to  tear  away  by  the  bowsprit  of  Tin  Tecla  Carmen  a  portion  of  the  plank  against 
which  it  struck.  Toole,  a  shipwright  at  [337]  Liverpool,  who  had  examined  the 
ship,  was  of  opinion,  that  this  injury  had  been  caused  by  the  iron  band  of  the  cap  of 
the  bowsprit  of  The  Tecla  Carmen. 

The  Tecla  Carmen  had  drifted  to  Aberystwith,  and  it  seems  to  have  occurred  to 
the  Master  of  The  North  American  that  if  he  could  find  the  cap  of  The  Tecla  Carmen'* 
bowsprit,  it  might  furnish  evidence  in  confirmation  of  this  important  fact.  He 
accordingly  went  down  to  Aberystwith;  he  found  that  The  Tecla  Carmen  had  been 
broken  up,  but  he  succeeded  in  obtaining  what,  we  are  quite  satisfied,  arc  the  pieces 
of  wood  forming  the  cap  of  her  bowsprit,  with  the  iron  band,  or  one  of  the  iron 
bands,  which  bound  them  together. 

This  wood  was  found  to  be  crushed  and  split,  as  by  a  collision.  The  cap  is  0 
elm,  and  bedded  and  wedged  in  it  was  found  a  piece  of  oak,  of  which  wood  the  plank 
of  The  North  American  is  formed.  The  piece  of  plank  which  sustained  the  injury. 
cut  out  from  the  starboard  bow  of  The  North  American,  and  the  cap  of  the  bowsprit 
of  The  Tecla  Carmen,  which  is  alleged  to  have  inflicted  the  injury,  were  produced  in 
the  Court  below,  and  before  us;  and  we  are  entirely  satisfied  thai  the  collision  took 
place  with  the  larboard,  and  not  with  the  starboard,  side  of  Tht  North  American, 

But  from  this  fact  the  Trinity  Masters  in  the  Court  below  have  drawn  the 
inference  that  The  Tecla  Carmen  starboarded  her  helm:  at  least,  we  are  not  aware 
of  any  other  evidence  entitled  to  the  least  credit  to  show  that  she  did  so. 

We  confess,  we  have  great  difficulty  in  drawing  this  inference.  Our  nautical 
Assessors  are  of  opinion  that,  having  regard  to  the  position  of  the  two  vessels, 
[338]  as  it  appears  in  the  evidence,  when  The  North  American  was  first  seen  from 
The  Tecla  Carmen  they  would  have  run  into  each  other,  if  both  had  held  their 
course,    and   that    The   North    America//    having    ported    her    helm    just    at    the   last 
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moment,  the  collision:  might  have  taken  place  exactly  as  it  did,  without  either  The 
Tecla  Carmen  having  starboarded  her  helm,  as  alleged  by  The  North  American, 
or  The  North  American  having  starboarded,  as  alleged  by  The  Tecla  Carmen. 

This  certainly  would  be  most  consistent  with  the  probability  of  the  case.  The 
Spanish  vessel  would  be  likely  to  hold  her  course,  knowing  that  the  other  ship  was 
bound  to  give  way;  The  North  American  would  hold  her  course,  because  she  was  not 
aware  of  anything  which  made  it  necessary  for  her  to  alter  it.  There  seems  no 
conceivable  motive  why  either  vessel  should  starboard  her  helm.  In  this  view  of 
the  case,  The  North  American  alone  would  be  in  fault,  from  her  neglect  to  keep  a 
vigilant  look-out,  and  the  decree  would  require  to  be  altered. 

If  it  were  necessary  for  us  to  determine  this  point,  we  should  be  under  great 
difficulty ;  for  while,  on  the  one  hand,  we  strongly  incline  to  this  view  of  the  case, 
it  must  rest  in  a  great  measure  upon  the  opinion  of  our  nautical  Assessors  differing 
from  that  of  the  Trinity  Masters  in  the  Court  below,  and  in  order  to  advise  the 
reversal  of  a  judgment,  we  must  not  merely  doubt  whether  it  is  right,  but  be 
satisfied  that  it  is  wrong. 

But,  we  think  that  this  view  of  the  case  is  excluded  by  the  pleadings  and  the 
evidence.  The  Tecla  Carmen  rests  her  complaint  upon  this,  that  the  collision  took 
place  on  the  starboard  side  of  The  [339]  North  American,  and  could  not,  therefore, 
have  been  occasioned  by  The  Tecla  Carmen  having  starboarded  her  helm;  that  the 
ships  would  have  actually  gone  clear  of  each  other,  if  The  North  American  had  not 
starboarded,  and  thereby  brought  her  starboard-bow  into  collision  with  the  port- 
bow  of  The  Tecla  Carmen.  All  the  arguments  below  and  before  us  proceeded  on  this 
basis,  and  we  do  not  think  that  it  would  be  consistent  with  the  safe  administration 
of  justice  to  alter  the  judgment  upon  grounds  quite  inconsistent  with  the  case,  made 
by  the  Appellants  both  in  their  allegation  and  in  their  evidence,  and  at  the  Bar. 

We  must  advise  Her  Majesty  to  affirm  the  decree  ;  but  as  both  parties  have  com- 
plained of  it,  there  will  be  no  costs. 

[Mews'  Dig.  tit,  SHIPPING;  A.  XX.  Collision;  13.  Jurisdiction  and  Practice;  f. 
Pleadings ;  1.  Costs;  iv.  Both  Vessels  in  Fault;  v.  Appeal;  XXVI.  Admiralty 
Law  and  Practice;  24.  Costs;  c.  of  Appeal.  S.C.  Swab.  358.  For  subsequent 
proceedings  see  Swab.  466;  Lush.  79.  As  to  admiralty  jurisdiction  of  Privy 
Council  see  note  to  Batten  v.  Reg.  1857,  11  Moo.  P.C.  at  p.  287.] 


[340]  ON   APPEAL   FROM  THE   COURT   OF  ADMIRALTY   OF  THE   CINQUE 

PORTS. 

JOHN  GANN  and  Others.— Appellants :  JEAN  BAPTISTE  NAVARIN  BRUN  and 
Others,— Respondents  *  [July  4,    1856]. 

The  "  Clarisse." 

A  Court  of  appeal,  in  a  disputed  question  respecting  the  amount  of  remuneration 
awarded  by  the  Court  below,  for  salvage  service,  is  indisposed,  except  it 
appears  that  the  judgment  is  clearly  erroneous,  to  interfere  with  the  com- 
pensation which  the  Court  below,  in  its  discretion,  has  awarded. 

In  this  case,  the  appeal  was  brought  from  a  decree  pronounced  by  the  Judge  of 
the  Court  of  Admiralty  of  the  Cinque  Ports,  in  a  cause  of  salvage,  arising  out  of 
the  loss  of  the  French  brig,  Clarisse,  in  the  month  of  November,  1855.  The  parties 
claiming  salvage  in  the  Court  below  were  very  numerous,  and  included  not  only 

*  Present :  The  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  The 
Lord  Justice  Turner,  the  Right  Hon.  Sir  John  Patteson,  and  the  Right  Hon.  Sir 
John  Dodson. 
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the  present  Appellants,  but  also  the  owners,  and  masters  of  many  other  boats  belong- 
ing to  Colchester,  Milton,  Whitstable,  ami  Margate,  who  being  contenl  with  tin- 
salvage  awarded  them,  did  not  join  in  the  appeal. 

The  proceedings  in  the  Court  of  Admiralty  of  the  Cinque  ports  al  Dover  are 
not  by  A<t  on  petition,  as  in  the  High  Court  of  Admiralty.  No  formal  pleadings 
were  given  in,  the  case  being  decided  upon  the  farts  disclosed  in  the  affidavits  of 
the  parties. 

From  the  affidavits  tiled  it  appeared,  thai  The  C7a-[341]-rw*<  was  a  French  brig, 
and  at  the  time  she  was  wrecked,  was  on  ;t  vt>yage  from  Marseilles  to  London,  laden 
with  a  cargo  of  tallow,  oil,  linseed,  etc.  <>n  the  L5th  November,  1855,  the  ship 
struck  on  the  Girdler  sand  and  remained  fast  on  the  hank  straining  heavily,  and 
making  so  much  water  that  she  had  5J,  foot  of  water  in  her,  and  the  Bea  broke  heavily 
over  her.  The  Master  of  the  smack  Liberty,  in  passing  by,  observed  the  ship 
aground  in  great  distress,  hoarded  her  with  three  of  the  crew,  with  the  consenl  of 
the  Respondent,  Captain  Brum  when  the  pumps  were  set  to  work.  The  smack 
Mandamus  of  Whitstable,  came  up  soon  afterwards,  when  the  Master  of  Tht  Liberty, 
and  i\\c  Master  of  The  Mandamus,  agreed  to  "  shut  in  "  or  share  the  salvage  between 
them.  The  Libert//,  from  the  dangerous  state  of  The  Clarisse,  took  Captain  Brun  and 
crew  on  hoard,  and  landed  them  at  Heine  Bay,  leaving  a  portion  of  her  crew  with 
the  French  brig.  The  Masters  of  The  Liberty  and  Mandamus  wished  to  keep  the 
salvage  to  themselves,  hut  were  interfered  with  by  several  smacks  and  luggers 
from  Whitstable,  Milton.  Colchester  ami  Margate;  the  latter  more  especially  forced 
themselves  into  the  service.  Shortly  after  Captain  Brun  and  the  crew  had  quitted 
the  brig,  the  salvors  began  to  quarrel  among  themselves.  The  work  of  salvage 
was  proceeded  with  during  the  16th  and  17th  days  of  November,  and  on  the  morn- 
ing of  the  18th  the  brig  broke  up.  The  cargo  saved  amounted  to  £6370  6s.  6d., 
which  produced,  after  deductions,  the  sum  of  £6050.  Of  this  sum  there  were 
saved  by  the  Colchester  boats,  exclusive  of  The  Liberty,  who  was  in  the  first  instance 
employed  in  landing  the  Captain  and  crew,  £1500;  [342]  by  the  Whitstable  boats, 
£2831  8s.  4d. ;  by  the  Margate  boats,  including  The  Mary,  £1685  L3s.  I'd.  ;  by  the 
Milton  boats,  £35  3s.  5d. 

The  Judge  of  the  Court  of  Admiralty  of  the  Cinque  Ports  (Dr.  Phillimore)  by 
his  judgment  (see  judgment  reported  Swabey's  Adm.  Reps.  129),  was  of  opinion, 
that  although  it  was  not  a  ease  of  derelict,  yet  the  salvage  service  was  of  consider- 
able merit.  He  then  went  on  to  say  thai  if  had  been  contended  before  him  that 
the  salvage  remuneration,  which  it  was  admitted  must  be  awarded,  ought  to  he 
divided  amongst  the  smacks  and  luggers  from  Colchester,  and  certain  vessels  of  the 
same  kind  from  Margate.  Whitstable  and  Milton;  and  that  on  the  one  hand  it  was 
contended  that  the  only  real  salvors  were  a  vessel  from  Colchester  called  The  Liberty, 
one  from  Margate,  The  Mar;/,  and  other  smacks.  He  was,  however,  clearlv  of 
opinion,  that  the  pre-eminent  award  for  salvage  was  due  to  The  Liberty,  as  it  was 
owing  to  the  agency  of  The  Liberty  that  the  lives  of  all  the  persons  on  board  the 
French  vessel  were  saved.  He  considered  that  The  Liberty  coming  up  at  the  time 
it  did.  and  enabled  to  save  the  lives  of  the  persons  on  hoard  the  Clarisse,  was  en- 
titled to  a  far  larger  sum  of  salvage  than  the  other  smacks  and  vessels.  He  then 
referred  to  the  affidavit  of  Glover,  the  Master  of  The  Liberty,  which  stated  that 
there  was  a  leak,  and  the  pumps  set  to  work  by  the  crew  who  got  on  hoard,  that 
the  smack  Mandamus  then  came  up,  and  that  Glover  went  on  hoard  of  her  and 
entered  into  an  agreement  with  the  Captain  to  shut  in  with  him.  that  is  to  shut  out 
all  other  persons,  and  they  only  to  undertake  the  whole  management  of  the  affair, 
and  he  then  left  some  portion  of  his  [343]  crew  with  the  brig.  The  learned  Judge 
then  went  on  to  say  that  the  claim  of  the  next  vessel  was  The  Mandamus,  who  were 
the  first  in  possession  of  The  Clarisse.  There  was  no  distinct  evidence  as  to  what 
the  other  vessels  were,  or  with  whom  they  engaged,  and  the  owners  contended  that 
they  alone  were  entitled  to  compensation;  it  was  said  that  there  was  a  known  rule 
that  thus  attaches  to  priority  of  service  a  right,  which  excludes  all  other  persons 
from  interfering  in  any  way  with  the  right  acquired  by  priority  of  service,  and 
that  the  Colchester  men  were  charged  with  having  sinned  againsl  that  rule,  not  by 
their  conduct,  but  by  their  intervention,  hut  that  the  Margate  men  were  charged 
with  violating  it  both  by  their  intervention  and  by  the  violence  of  their  conduct; 
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that  there  was,  however,  a  large  de  facto  proportion  of  the  casks  salved  by  those 
who  were  accused  of  unnecessary  intervention,  namely,  the  Colchester  and  Margate 
men.  The  latter  alone  saved  £1638  12s.  2d.  worth  of  property.  That  the  first 
salvors,  although  first  in  possession,  was  not  in  continuous  possession.  That  he 
conceived  that  the  justice  of  the  case  would  be  met  by  not  wholly  excluding  the  Mar- 
gate or  Colchester  men,  but  to  mark,  especially  in  the  case  of  the  Margate  salvors, 
the  opinion  of  the  Court  with  respect  to  their  conduct,  by  a  considerable  diminution 
of  the  salvage  to  be  awarded  them  as  compared  with  that  which  the  Court  thought 
it  its  duty  to  give  others.  That  it  was  admitted  that  the  whole  amount  of  the  pro- 
perty salved  was  £6050;  the  Court,  therefore,  allotted  to  The  Liberty,  the  salvor 
of  the  lives  of  the  Captain  and  crew,  £460 ;  to  the  other  Colchester  smacks,  £-320  ; 
to  the  Whitstable  smacks,  £320  ;  to  the  Margate  smacks,  £100  ;  to  the  lugger  Mary, 
£30;  and  [344]  to  the  Milton  smacks.  £50,  making  the  sum  of  £1280. 

Against  this  decree  the  salvors,  with  the  exception  of  The  Liberty,  and  other 
Colchester  boats,  The  Mary  and  The  Milton  boats,  brought  the  present  appeal.  They 
submitted  that  the  sum  awarded  by  the  Court  was  an  inadequate  compensation  to 
those  engaged,  at  the  imminent  risk  of  their  lives,  in  salving  derelict  property, 
amounting  to  £6370  6s.  6d.,  and  that  the  distribution;  was  disproportionate  to  the 
value  of  the  portions  of  the  cargo  salved  by  the  respective  parties,  and  to  the  ser- 
vices rendered  by  them.  The  Respondents'  case  was  that  the  gross  sum  awarded 
was  an  ample  remuneration  for  the  services  performed.  That  to  them  the  appor- 
tionment of  the  salvage  was  of  no  moment,  although  they  considered  that  the  Judge 
of  the  Court  below  had  correctly  estimated  the  merits  and  demerits  of  the  several 
salvors. 

Dr.  Addams,  and  Dr.  Bayford,  for  the  Appellants  ;  and  Dr.  Robinson,  and  Dr. 
Twiss,  for  the  Respondents. 

Judgment  was  delivered  by 

The  Lord  Justice  Knight  Bruce. — Considering  the  distress  and  danger  in  which 
the  vessel  was  placed,  and  the  meritorious  nature,  so  far  as  the  salvors  were  con- 
cerned, of  the  services  rendered,  their  Lordships  would,  in  all  probability,  had  the 
case  come  originally  before  them,  have  been  disposed  to  allow  a  greater  amount  of 
total  remuneration.  It  is,  however,  a  settled  rule,  and  one  of  great  utility,  [345] 
particularly  with  reference  to  cases  of  this  description,  that  the  difference  ought 
to  be  very  considerable  to  induce  a  Court  of  appeal  to  interfere  upon  a  question  of 
mere  discretion.  On  general  grounds,  therefore,  their  Lordships  are  not  disposed 
to  increase  the  amount  given  in  the  Court  below. 

The  Margate  smack,  to  which  £100  had  been  allowed,  appeared,  so  far  as  their 
Lordships  could  form  a  judgment,  to  have  misconducted  themselves  greatly,  and 
to  have  done  more  harm  than  good ;  and  had  they  not  been  joined  in  the  appeal 
with  the  other  Appellants,  to  whom  no  such  observations  applied,  their  Lordships 
would  have  been  disposed  to  take  away  one-half  of  that  sum.  Their  Lordships, 
however,  decline  to  interfere  in  that  case  also.  With  regard  to  the  sum  of  £610, 
composed  of  two  sums  of  £320  each,  one  of  these  sums  should  be  allotted  exclusively 
to  the  nine  boats  which  arrived  at  the  wreck  on  the  15th  of  November,  consisting 
of  seven  boats  from  Whitstable,  and  The  Prince  of  Orange  and  The  Unity;  the  other 
sum  of  £320,  must  be  divided  per  capita,  between  the  remaining  Colchester  and 
Whitstable  boats,  eleven  in  number.     There  will  be  no  costs  of  this  appeal. 

[Mews'  Dig.  tit.  SHIPPING,  A.;  XVIII.  Salvage;  4.  Misconduct  or  Wont  of  Skill; 
13.  Award;  d.  Appeal — Reviewing  Award.  S.C.  Swab.  129.  See  The  Chetah, 
1868,  L.R.  2  P.C.  210,  5  Moo.  P.C.  (N.S.)  278;  The  England,  1868,  L.R.  2  P.C. 
253,  5  Moo.  P.C.  (N.S.)  344;  Arnold  v.  Cowie,  1871,  L.R.  3  P.C.  592,  8  Moo. 
P.C.  (N.S.)  22;  The  Zeta,  1875,  L.R.  4  Ad.  and  E.  462  ;  The  Thomas  Allen,  1886, 
12  A.C.  121  ;  and  cf.  Green  v.  Bailey,  1858,  12  Moo.  P.C.  350.  As  to  admiralty 
jurisdiction  of  Privy  Council,  see  note  to  Batten  v.  Ret/.  1857,  11  Moo.  P.C.  at 
p.  287.] 
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[346]  ON  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

FREDERICK    WILLIAM    GREEN,— Appellant;     ISAAC    BAILEY,— Respond* 

[July  9,  1858]. 
The  ""  Neptune." 

In  a  case  of  salvage  service,  the  amounl  of  compensate  warded,  is  in 

the  discretion  of  the  Judge  of  the  Courl  of  Admiralty,  and  the  Judicial  < 
mittee  will  not  interfere  with  the  manner  in  which  that  discretion  has  been 
exercised,  either  by  diminishing  or  increasing  the  amount   awarded,  except 
in  a  case  of  very  extraordinary  character. 

This  was  a  cause  of  salvage  promoted  by  the  Respondent,  the  Master,  and  1h<- 
owners  and  crew  of  the  lugger  Diana,  against  The  Neptune,  in  order  to  obtain 
pensation  for  salvage  service,  attended  with  risk  of  life,  rendered  to  The  Neptune, 
by  the  Master  and  crew  of  The  Diana.  The  value  of  The  Nepttme  was  admitted 
to  be  £3000.  The  Appellant  tendered  £100  for  the  services  rendered,  which  the 
salvors  refused. 

The  circumstances  attending  the  claim  for  salvage  were  shortly  as  follow:  — 
On  the  7th  of  October,  1857,  the  ship  Nepttme,  whilst  in  the  pros 
tion  of  her  voyage  from  London  to  Bristol,  encountered  a  heavy  gale 
in  the  Channel,  and  having  lost  an  anchor  and  chain,  had  her 
split,  her  ropes  damaged,  and  her  rudder  so  damaged  that  she  steered  badly, 
was  obliged  to  put  back,  and  about  9  a.m.  of  the  8th  she  was  boarded  by  Prescott,  a 
[347]  Trinity  House  pilot,  off  Dungeness,  who,  upon  ascertaining  her  damaged  con- 
dition and  that  her  crew  were  greatly  exhausted,  advised  her  Master  to  endeavo  ir 
to  get  assistance,  and  another  anchor  and  chain  as  soon  as  possible.  Upon  reaching 
the  Downs,  the  lugger  Diana,  which  had  been  launched  with  the  greatest  difficulty 
and  risk  to  her  and  her  crew,  by  reason  of  the  tempestuous  state  of  the  weather 
then  prevailing,  made  towards  The  Neptuni  through  a  very  heavy  sea.  and  on  near- 
ing  her  were  informed  that  an  anchor  and  chain,  as  also  assistance,  were  lequired 
on  board  her.  The  Diana  thereupon  approached  nearer  to  The  Neptune,  and  after 
several  unsuccessful  attempts,  four  of  her  crew  succeeded  in  boarding  her,  having 
incurred  great   risk  as  well  to  the  lugger  as  her  crew  in  so  doing,  by  reason  that 

The  Neptuni  could  not  be  hove-to;  and  as  the  heavy  sea  caused  both  vessels  to  roil 
and  pitch  heavily,  it  was  impossible  to  prevent  The  Diana  from  getting  under  the 
ship's  counter  and  sustaining  damage.  By  the  directions  of  the  pilot,  two  of  The 
Diana's  crew  who  had  boarded  her  were  sent  to  the  wheel,  and  the  other  two  forward 
to  look  out,  as  it  was  thick  and  misty,  and  The  Neptune,  accompanied  by  The  Diana 
(which,  from  the  heavy  sea  making  over  her.  was  obliged  to  lie  continually  pumped 
out),  arrived  at  and  was  brought  up  in  Margate  Roads,  whereupon  lei-  Master  wenl 
ashore  in  The  Diana  to  obtain  an  anchor  and  chain.  Subsequently  an  anchor  and 
thirty  fathoms  of  chain,  weighing,  together  with  a  coil  of  rope  and  shackles,  ueariy 
four  tons,  having  been  got  on  hoard  The  Diana,  she  left  Margate  therewith  for  The 
Neptune,  and  after  continuous  labour  for  about  three  hours  ami  a  hall',  dt 
there  being  [348]  n<>  tackle  on  hoard  The  Neptunt  wherewith  to  hoist  in  the  anch  u 
and  chain,  the  same  were  got  on  board  The  Neptune  by  tlie  combined  efforts  of  the 
two  crews.  The  men  then  left  The  Neptune  and  returned  1<>  The  Duma,  whereupon 
she  left  for  Deal  through  a  very  heavy  sea,  and  on  arriving  there  a;  about  2  a.m.  of 
the  following  day,  was.  with  the  assistance  of  men  employed  from  the  shore,  hauled 
up  the  beach.  In  rendering  those  services  the  salvors  incurred  great  risk  of  life 
and  property,  both  on  launching  their  lugger  (of  the  estimated  value  of  £475)  from 
the  shore,  and  on  each  occasion  of  going  alongside  The  Neptune;  Inn  m. .re  par- 
ticularly upon  the  first  occasion,  when,  through  the  heavy  s,.,,  ami  pitching 
yawing  of  The  Nepttme,  The  Diana  was  struck  ami  injur,  d  by  The  Neptune'3 
counter.  The  violence  of  the  gale  during  the  7th  ami  8th  of  October  was  ho 
that  several  vessels  were  w  recked  and  others  greatly  injured. 

*  Present:  The  Right  Hon.  T.  Pemberton  Leigh,  the  Right  Hon.  Sir  Edward 
Ryan,  the  Right  Hon.  Sir  Cresswell  Cresswell,  and  the  Right  Hon.  Sir  John  Taylor 
( '  il<  ridge. 
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For  these  services  the  Respondents  brought  an  action  in  the  High  Court  of 
Admiralty  in  the  sum  of  £450,  which  produced  a  tender  by  the  owners  of  The 
Neptune  of  the  sum  of  £100,  which  was  refused,  and  the  action  proceeded. 

The  Judge  of  the  Admiralty  Court  (The  Right  Hon.  Dr.  Lushington)  held  the 
tender  of  £100  insufficient,  and  awarded  the  salvors  £300,  for  the  services  rendered. 
The  material  part  of  his  judgment,  was  in  these  terms  : — "  I  will  proceed  first  to  take 
the  admitted  points,  namely,  the  tempestuous  weather  and  the  damaged  state  of 
the  vessel.  It  is  also  admitted  that  an  anchor  and  cable  were  taken  on  board,  and 
the  anchor  and  cable  for  a  vessel  of  this  large  burthen  were,  according  to  the  re- 
presentation of  the  salvors,  [349]  of  four  tons'  weight,  and,  therefore,  it  was  not  an 
easy  thing,  I  apprehend,  to  bring  them  off  from  the  shore  when  the  weather  was  as 
has  been  stated.  What  is  the  disputed  point?  Whether  the  salvors  acted  with  pro- 
priety in  boarding  the  vessel ;  whether  they  boarded  her  at  risk  to  themselves ;  or 
whether  they  were  guilty  of  such  a  total  want  of  skill  in  managing  their  vessel  that 
they  did  damage  to  their  boat  by  unseamanlike  conduct?  Now,  the  whole  \  roba- 
bility  is  against  these  Deal  boatmen,  who  are  known  to  be  most  skilful  men  in 
performing  salvage  services,  having  run  unnecessary  risk  from  their  own  want  of 
skill  or  unseamanlike  conduct;  and  when  I  look  to  the  evidence  of  the  pilot,  which 
I  take  to  be  the  best  evidence  in  the  case,  I  think  that  this  statement,  made  on  the 
part  of  the  owners,  is  totally  without  foundation.  I  am,  therefore,  of  opinion  that, 
looking  at  the  state  of  the  wind  and  weather,  these  salvors  did  incur  considerable 
risk  in  rendering  assistance  to  this  vessel.  If  they  did  go  out,  in  the  state  in  which 
the  wind  and  weather  then  was,  and  shortly  afterwards  met  with  this  vessel,  it  is 
not  to  be  forgotten,  in  awarding  remuneration,  the  amount  of  risk  and  danger  they 
encountered  in  going  out  for  the  purpose  of  rendering  assistance  to  vessels  in  dis- 
tress. They  went  on  board,  and  the  pilot  stated  he  required  assistance  and  cm- 
ployed  them.  Such  was  the  state  of  the  weather  that  it  was  utterly  impossible  to 
get  the  vessel  into  Ramsgate  Harbour,  and  she  was  consequently  forced  to  go  to  the 
Margate  Roads.  The  salvors  then  go  ashore,  get  an  anchor  and  cable  on  board, 
and  then  return  to  the  ship,  and  it  takes  no  less  than  three  hours  and  a  half  to  get 
the  anchor  and  cable  on  board  The  Neptune.  I  entertain  no  doubt  what-[350]-ever 
that  the  defence  set  up  on  the  present  occasion  is  destitute  of  all  foundation  what- 
soever, and  I  think  that  the  tender  is  wholly  insufficient,  and  I  shall  give  £300.  I 
think  it  is  absolutely  necessary,  where  the  Court  sees  services  performed  in  a  locality 
like  the  present,  and  where  it  also  sees  the  risk  of  life  and  property  which  the  salvors 
incurred,  to  give  an  adequate  reward  to  encourage  them  and  others  to  do  the  like 
on  future  occasions." 

The  Appellant,  the  owner  of  The  Neptune,  appealed  from  this  decree,  submitting 
that  the  sum  of  £300  awarded  to  the  Respondent  was  excessive  and  ought  not  to  be 
upheld,  as  the  tender  of  £100  was  ample  and  liberal  for  the  services  rendered. 

Dr.  Addams,  Q.C.,  and  Dr.  Twiss,  Q.C.,  argued  the  case  for  the  Appellant,  citing 
The  Hector  (3  Hagg.  Adm.  Rep.  90). 

The  Admiralty  Advocate  (Dr.  Phillimore,  Q.C.),  and  Dr.  Spinks,  appeared  for 
the  Respondents;  but  their  Lordships  without  calling  upon  them  delivered  judg- 
ment by 

The  Right  Hon.  T.  Pemberton  Leigh. — It  is  important  to  adhere  strictly  to  Ihe 
rule  laid  down  in  this  Court  in  the  case  of  The  Clarisse  [Gann  v.  Bruti]  (ante  [12 
Moo.  P.C.],  p.  340).  There  the  Lord  Justice  Knight  Bruce  states  the  rule  in  these 
words  (ante  [12  Moo.  P.C.],  p.  344):  "  Considering  the  distress  and  danger  in  which 
the  vessel  was  placed,  and  the  meritorious  nature,  so  far  as  some  of  the  salvors  were 
concerned,  [351]  of  the  services  rendered,  their  Lordships  would  in  all  probability, 
had  the  case  come  originally  before  them,  have  been  disposed  to  allow  a  greater 
amount  of  remuneration.  It  is,  however,  a  settled  rule  and  one  of  great  utility, 
particularly  with  reference  to  cases  of  this  description,  that  the  difference  ought  to 
be  very  considerable  to  induce  a  Court  of  appeal  to  interfere  upon  a  question  of 
mere  discretion.  On  general  grounds,  therefore,  their  Lordships  are  not  disposed 
to  increase  the  amount  given  in  the  Court  below."  Now,  the  same  rule  must  apply 
in  diminishing  the  amount  of  compensation  which  is  applied  in  increasing  it,  and 
where  the  Court  below  appears  to  have  been  fully  in  possession  of  all  the  facts  and 
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to  have  understood  those  facts  accurately  ;it  the  time  the  judgmenl  was  pronounced, 
and  where,  therefore,  the  amounl  awarded  was  one  of  mere  discretion,  their  Lord- 
ships would  not,  except  in  a  ease  of  very  extraordinary  character,  interfere  with  the 
manner  in  which  that  discretion  was  exercised.  Their  Lordships  are  of  opinion, 
looking  at  the  evidence  in  the  cause  and  the  judgment  of  the  Court  below,  thai  there 
is  no  ground  for  disturbing  the  amounl  fixed,  and  thai  the  appeal  musl  be  disi 
\\  it  h  costs. 

[Mews'  Dig.  tit.  SHIPPING;  A.  XVIII.  Salvage;  13.  Award;  .1.  Appeal— Reviewing 
Award.  See  Tin  England,  1868,  L.R.  2  P.C.  253,  5  Moo.  P.C.  (N.S.)  344.  As 
io  admiralty  jurisdiction  of  Privy  Council,  see  note  to  Batten  v.  Reg.  1857 
11  Moo.  P.C.  at  p.  287.] 


[352]  CX  APPEAL  FROM  THE  HIGH  COURT  OF  ADMIRALTY  OF  ENGLAND. 

ANTONIUS  XENOS,— Appellant;  EDMUND  ALDERSLEY  and  others,— 
Respondents*  [July  5  and  (1,  ls.V 

The  "  EVANGELISMOS." 

A  collision  took  place  at  sea.     The  vessel  causing  the  da]  away.     From 

the  appearance  of  a  vessel  in  port,  the  owners  of  tin-  damaged  vessel  caused 
her  to  lie  arrested  to  answer  an  action  for  damages.  Tie'  vessel  seized  was  a 
foreign  vessel,  and  in  consequence  of  the  owner  having  uo  funds  in  this 
country,  she  was  detained  for  some  months  before  she  was  released  on  Kail. 
The  Plaintiffs  failed  in  identifying  the  vessel  seized  as  being  the  one  causing 
the  damage,  and  the  Admiralty  Court  dismissed  the  action  with  costs,  refusing 
to  award  damages. 

Such  decree  affirmed  on  appeal,  there  being  no  evidence  of  malt  fides,  or  crasst i 
negligentia,  which  might  imply  malice,  on  the  pari  of  the  Plaintiffs  in  ar- 
resting the  ship,  such  arrest  nient  being  necessary  and  the  foundation  of  the 
action  in  the  Admiralty  Court,  the  proceedings  being  in  rem-. 

This  was  originally  a  cause  of  damage  broughl  by  the  owners  of  the  British  brig 
Hind,  against  the  Greek  brig  Evangelismos,  arising  from  a  collision  which  took  place 
on  the  20th  of  October,  1858,  at  the  mouth  of  the  river  Thames,  under  the  following 
circumstances. 

At  about  seven  p.m.  of  the  19th  of  October,  1857,  the  brig  Hind  was  brought  to  an 
anchor  about  two  miles  below  the  Note  Light,  and  at  aboul  thirty  minutes  before 
one  a.m.  of  the  20th,  a  vessel  (supposed  to  be  the  brig  Evangelismos)  was  pen 
on  The  II  ind'.<  starboard  how,  and  hailed  io  mind  [353]  her  helm.  When  the  strange 
vessel  had  nea  red  The  Hind  to  within  aboul  150  yards,  her  helm  was  ported,  and  she 
came  angling  across  The  Hindis  hows,  in  order  to  pass  her  on  her  port  side  :  I 
the  wind  and  tide  brought  her  rapidly  down  upon  The  Hind,  the  port  forerigging 
of  the  strange  vessel  caught  and  carried  away  The  Hindis  jib-boom  and  bowsprit, 
which  latter  went  through  the  foresail  of  the  strange  vessel,  and  the  port-bow  of  the 
st  range  vessel  then  came  in  violent  «  orrl  aci  with  the  bluff  of  the  port-bow  of  The  Hind. 
Upon  the  two  vessels  getting  clear  of  each  other,  the  Btrange  brig  sailed  away 
towards  the  Essex  shore,  closely  followed  by  The  HvndSs  boat,  which  had  been  lowered 
immediately  after  the  collision  :  and  upon  the  strange  vessel  coming  to  an  anchor  off 
Southend,  those  in  The  // int/'s  boat  made  her  fast  astern  of  a  schooner,  which  had 
been  brought  up  near  the  strange  vessel,  and  remained  there  until  daylighl  watching 
her.  At  daylight  The  Hind's  boal  went  alongside  the  strange  vessel  then  under 
weigh,  and  endeavoured,  but  ineffectually,  to  board  her:  at  which  time  some  of  her 
crew  were  perceived  upon  a  stage  over  her  port-bow  repairing  damagt  -. 

*  Present:  The  Righl  Hon.  T.  Pemberton  Leigh,  the  Righl  Hon.  Sir  Edward 
Ryan,  the  Righl  Hon.  Sir  Cresswell  Creesweli;  and  the  Righl   Hon.  Sir  John  Taylor 

Coleridge. 
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Upon  the  clay  following  the  accident,  The  Evangelismos  was  found  in  the  West 
India  Docks ;  and  as  her  appearance  coincided  with  the  strange  vessel  which  had 
been  in  collision  with  the  Hind,  and  she  was  identified  as  being  the  vessel  which  had 
been  followed  by  The  Hind's  boat  immediately  after  the  collision;  and  as  moreover 
her  port-bow  had  sustained  damage,  and  her  foresail  was  split,  she  was  believed  to 
be  the  identical  vessel  which  had  been  in  collision  with  The  Hind;  whereupon  a 
warrant  was  ex-[354]-tr acted  from  the  Admiralty  Court  at  the  instance  of  the  owners 
of  The  Hind,  and  The  Evangelismos  was  arrested  on  the  29th  of  October,  in  an 
action  of  damage  for  £500.  The  Appellant,  a  foreigner,  had  no  funds  in  this 
country,  and  although  the  brig  was  under  charter  to  carry  a  cargo  of  coals  to  the 
Levant,  she  was  compelled  to  remain  under  arrest  until  the  21st  of  January,  1858, 
when  an  indemnity  having  arrived  from  Constantinople,  bail  was  given  and  the 
brig  released. 

The  usual  pleadings  having  been  filed  on  behalf  of  the  respective  parties,  and 
witnesses  examined  in  support  thereof,  the  cause  came  on  for  hearing  on  the  1st  of 
March,  1858,  before  the  Right  Hon,  Dr.  Lushington,  who,  considering  that  the 
onus  yrobandi  as  to  the  identity  of  the  vessel  doing  the  damage  was  upon  the  parties 
proceeding,  pronounced  that  it  had  not  been  sufficiently  proved  that  The  Evangel- 
ismos was  the  vessel  which  had  been  in  collision  with  The  Hind,  and,  therefore, 
dismissed  the  owner  of  The  Evangelismos  from  the  suit,  with  costs. 

Application  was  thereupon  made  to  the  Judge  sitting  in  Chambers,  on  behalf  of 
the  owner  of  The  Evangelismos,  to  condemn  the  owners  of  The  Hind  in  the  damages 
and  losses  which  had  been  sustained  by  the  owner  of  The  Evangel isnios,  in  consequence 
of  having  been  so  arrested  and  detained  ;  but  the  Judge  considering  that  the  arrest 
of  The  Evangelismos  had  been  made  in  the  bona  fide  belief  that  she  was  the  vessel 
which  had  been  in  collision  with  The  Hind,  and  that  there  had  been  no  mcda  fides  in 
the  proceedings,  refused  to  condemn  the  owners  of  The  Hind  in  damages  as  well 
as  costs. 

The  owner  of  The  Evangelismos  appealed  [355]  against  so  much  of  the  decree 
made  thereon,  as  refused  damages  for  being  unjustly  arrested  and  detained.  The 
appeal  was  confined  to  that  single  point. 

Dr.  Addams,  and  Dr.  Twiss,  for  the  Appellant, — By  the  unwarrantable  arrest  of 
the  ship,  the  Appellant,  a  foreigner,  has  sustained  very  heavy  losses.  The  arrest  was 
without  probable  cause.  There  was  no  shadow  of  reason  for  charging  The  Evan- 
gelismos  as  being  the  vessel  which  ran  into  The  Hind.  The  Court  below,  therefore, 
ought  in  the  ordinary  practice  prevailing  in  the  Admiralty  Court  to  have  con- 
demned the  owners  of  The  Hind  in  damages  and  losses  for  the  false  arrest 
and   long   detention   of   the  vessel.       The   Orion  (a),  The   Glasgow    (b),   [356]    The 

(a)  This  case  and  the  two  succeeding  ones  were  not  reported  at  the  time.  They 
were  extracted  from  the  Registrar's  Books,  and  printed  as  a  supplement  to  the 
Appellant's  Case. 

THE  "  ORION  "  (Feb.,  1852). 

In  this  case,  The  Orion  was  arrested  at  Cowes  at  the  suit  of  the  owners  of  The 
Waterloo.  In  a  few  days  it  was  discovered  that  The  Orion  was  not  the  right  ship. 
The  action  was  subducted  and  The  Orion  was  released,  having  been  under  arrest  six 
days.  The  owners  of  The  Waterloo  were  condemned  in  the  costs,  losses,  charges, 
damage,  demurrage,  and  expenses  caused  by  the  illegal  arrest  of  The  Orion  and 
her  freight,  and  the  amount  was  referred  to  the  Registrar. 

(6)  THE  "  GLASGOW,"  otherwise  "  YAMACRAW  "  (May,   1855)  (Reported,   1 

Swabey's  Adm.  Rep.  145). 

This  ship,  the  property  of  Charles  Jones,  of  the  city  of  Gloucester,  ship  owner, 
was  sold  by  Richard  Ward,  her  Master,  at  Savanna,  without  any  authority  from  her 
owner,  and  her  name  was  changed  from  Glasgow  to  Tamacraw.  The  ship,  then 
called  The  Tamacraw,  arrived  at  Liverpool,  with  her  freight,  was  arrested  at  that 
port  by  warrant  from  the  Court  of  Admiralty,  at  the  suit  of  her  owner,  Charles 
Jones,  in  a  cause  of  possession,  and  the  ship  remained  under  arrest  until  the  cause 
was  heard.  An  appearance  was  given  on  behalf  of  the  parties  who  had  purchased 
the  ship.      The  cause  came  on  for  hearing,  and  the  Judge,  by  his  interlocutory  decree, 
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Nautilus  (a),  these  cases  have  been  recently  decided  and  fully  establish  the  practice 
of  awarding  damages  for  a  groundless  arrest.  In  The  /,'  vin  Lank  ( 1<»  Moore's  P.C. 
Cases,  L'oi)  this  Court,  in  the  case  of  an  illegal  seizure  of  a  vessel  for  being  engaged 
in  the  slave  trade,  gave  damages.  So  at  Common  Lav?  an  act  inn  lies  for  fals  arrest. 
Trespass  lies  against  the  Sheriff  If  he  seize  another's  goods  by  mistake,  Jarmain 
v.  Hooper  (7  Scott,  N.R.  663). 

Dr.  Deane,  Q.C.,  and  Mr.  Vernon  Lushington,  for  the  Respondents.— The 
arrest  of  the  Evangelismos  was  made  in  the  hona  fidt  belief  thai  she  was  the  vessel 
that  had  been  in  collision  with  The  llnul.  Such  arresl  was  the  inundation  of  the 
action,  the  proceedings  in  the  [357]  Admiralty  Court  being  w  rem.  The  Plaintiff 
having  failed  to  identify  The  Evangelismos  was  fixed  with  costs.  The  Courl 
properly,  according  to  the  ordinary  rule  prevailing  where  there  was  no  mala 
refused  damages.  Even  with  regard  to  costs  in  a  case  of  collision  when  there  are 
great  difficulties,  which  may  have  misled  the  parties,  the  Courl  will  nol  give  costs. 
The  Ebenezer  (2  W.  Rob.  213).  No  authority  can  be  found  in  the  Admiralty  Court 
where  damages  have  been  awarded  unless  there  was  mala  fides  or  fraud  in  the  trans- 
action. The  John  (2  Hagg.  Adm.  Rep.  -'SIT).  Thai  fad  distinguishes  the  pi 
case  from  The  Orion,  The  Glasgow,  and  The  Nautilus.  No  doubl  an  action  will  lie 
at  Common  Law  for  a  false  and  malicious  prosecution,  Co.  I. in.  !  6  1  (a),  Bargrave's 
note.  Waterer  v.  Freeman  (Hobart,  266).  or  for  suing  a  party  in  a  Court  that  has 
no  jurisdiction,  and  arresting  him,  Goslin  v.  Wilcock  (2  Wils.  302-5)  ;  but  the  tin 
is.  whether  the  arrest  in  this  case  was  malicious,  so  as  to  give  a  right  of  action.  In 
Mitchell  v.  Jenkins  (5  Barn,  and  Ad.  588),  Baron  Parke  truly  lays  down  the  rule, 
lie  says  (5  Barn,  and  Ad.  594),  "  In  every  act  ion  for  a  malicious  prosecul  ion  or  arrest, 
the  Plaintiff  must  prove  what  is  averred  in  the  declaration,  viz.,  thai  the  prosecution 
or  arrest  was  malicious,  and  without  reasonable  or  probable  cause:  if  there  be 
reasonable  or  probable  cause,  no  malice,  however  distinctly  proved,  will  make  the 
Defendant  liable  ;  but  when  there  is  no  reasonable  or  probable  cause,  it  is  for  the 
jury  to  infer  malice  from  the  facts  proved."  So  in  crassa  negligentia,  Davies  v. 
Jenkins  (11  Mee.  and  Wels.  745).  There  the  Exchequer  Court  [358]  field  that  an 
action  was  not  maintainable  againsl  an  attorney,  who  being  retained  to  sue  for 
debt  a  person  of  the  same  name  with  the  Plaintiff,  by  mistake,  and  without  malice, 
tak  •  all  tin'  proceedings  to  judgmenl  and  execul  ion  againsl  him,  or  having  obtained 
Lenl  againsl  the  righl  person,  by  mistake  and  without  malice  ist  -  cution 
against  the  Plaintiff.  Again,  in  De  Medina  v.  Grove  (10  Q.  Ben.  Rep.  152)  the 
Court  of  Queen's  Bench  held  that  an  action  would  not  lie  againsl  an  execution 
creditor,  or  his  attorney,  for  issuing  a  /?.  fa.  indorsed  to  levy  the  whole  sum  recovered 
by  a  judgment  which,  to  the  knowledge  of  both,  had  been  partly  satisfied  by  payments, 
unless  malice  and  want  of  probable  cause  be  proved. 

The  Right  Hon.  T.  Pemberton  Leigh. — The  Respondents  in  this  case  brought  an 
action  against,  the  Greek  brig,  The  Evangelismos,  of  which  the  Appellant  is  owner, 
for  damage  sustained  by  the  ship  of  the  Respondents,  in  a  collision  which  took  place 

on    the    L9th   of   October,    1857,       They    failed    to   establish    their   ca8e,    and    the   action 

was  dismissed  with  costs.  It  appears  thai  there  was  a  defence  put  in.  by  which  the 
Appellants  claimed  not  only  to  have  I  he  suit  dismissed,  but  to  have  costs  and  damages 
awarded  to  them  for  the  injury  sustained  by  t he  detention  and  demurrage  of  the  ship 

dismissed  the  Defendants  who  had  purchased  this  ship,  and  condemned  Charles 
Jones,  her  former  owner,  in  demurrage  and  costs,  and  referred  the  amount  of 
demurrage  to  the  Registrar  and  merchants. 

(a)  THE  "NAUTILUS"  (March,   1856)  (Reported,   1   Swabey's  Adm.   Rep. 

An  action  was  entered  against  the  above  vessel,  cargo,  and  freight,  at  the  suit  of 
the  Master,  owners,  and  crew  of  the  vawl,  Newport  Lass.  An  appearance  was  given 
on  behalf  of  the  owners  of  The  Nt  wport  Lass,  and  it  was  alleged  the  case  had  already 
been  heard  before  some  local  magistrates,  who  had  awarded  £53  for  Balvage,  and 
that  amount  was,  therefore,  paid  into  Court  and  tendered  to  the  salvors,  who  rejected 
the  same.  The  Proctor  of  the  salvors  this  day  accepted  the  tender,  ami  the  arrest  of 
the  ship  was  superseded.  The  Judge,  by  interlocutory  decree,  condemned  the 
6alvors  in  costs  and  expenses  consequent  on  the  arresl  of  the  ship. 
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while  under  arrest.  That  question  is  now  raised  before  us  in  appeal,  the  learned 
Judge  of  the  Court  below  in  Chambers,  being  of  opinion  that  the  proper  decree  to 
be  made  was  to  dismiss  the  action  with  costs,  but  without  damages. 

It  is  urged  by  the  Appellant  that  damages  ought  [359]  also  to  have  been  awarded, 
as  the  rule  of  the  Admiralty  Court  is,  that  the  party  who  has  sustained  injury  has  a 
right  to  be  indemnified.  On  the  other  hand  it  is  said  that  the  arrest  of  the  ship, 
in  this  case,  was  the  foundation  of  the  action,  and  it  is  only  for  the  purpose  of 
founding  the  action  that  the  ship  was  arrested,  and,  therefore,  the  arrestment  of  the 
ship  cannot  be  said  to  be  an  illegal  or  improper  act,  except  to  the  extent  of  bringing 
the  action. 

It  is  also  said  that  it  is  the  established  rule  of  the  Admiralty  Court  where  a  party 
brings  an  action  and  succeeds  in  upholding  it,  that  he  is  entitled,  unless  there  are 
circumstances  to  take  it  out  of  the  ordinary  rule,  to  have  compensation  for  the  loss 
he  has  suffered,  which  in  some  cases  is  very  inadequate,  but  it  is  the  only  compensa- 
tion the  Court  can  award. 

Their  Lordships  think  there  is  no  reason  for  distinguishing  this  case,  or  giving 
damages.  Undoubtedly  there  may  be  cases  in  which  there  is  either  mala  fides, 
or  that  crassa  negligentia,  which  implies  malice,  which  would  justify  a  Court  of 
Admiralty  giving  damages,  as  in  an  action  brought  at  Common  law  damages  may 
be  obtained.  In  the  Court  of  Admiralty  the  proceedings  are,  however,  more  con- 
venient, because  in  the  action  in  which  the  main  question  is  disposed  of,  damages 
may  be  awarded. 

The  real  question  in  this  case,  following  the  principles  laid  down  with  regard  to 
actions  of  this  description,  comes  to  this :  is  there  or  is  there  not,  reason  to  say, 
that  the  action  was  so  unwarrantably  brought,  or  brought  with  so  little  colour,  or  so 
little  foundation,  that  it  rather  implies  malice  on  the  part  of  the  Plaintiff,  or  that 
gross  negligence  which  is  equivalent  to  it?  Their  Lordships  are  of  opinion,  that 
there  is  nothing  [360]  whatever  to  establish  the  Appellant's  proposition.  It  is  true 
the  identity  of  the  ship  was  not  proved,  but  there  were  circumstances  which  afforded 
ground  for  believing  that  this  ship  was  the  one  that  had  been  in  collision  with  the 
barge. 

Their  Lordships,  therefore,  will  affirm  the  judgment  of  the  Court  below:  and 
they  would  have  given  costs ;  but  inasmuch  as  the  Appellant  had  not  an  opportunity 
in  the  Court  below  of  addressing  the  observations  to  the  learned  Judge  which  they 
have  to  their  Lordships,  we  think  that  the  appeal  ought  to  be  dismissed,  but  with- 
out costs. 

[Mews'  Dig.  tit.  SHIPPING;  A.  XXVI.  Admiralty  Law  and  Practice;  22.  Practice; 
d.  Arrest.  S.C.  Swab.  378.  See  Wilson  v.  Reg.,  1866,  L.R.  1  P.C.  405,  4  Moo. 
P.C.  (N.S.)  407;  The  Cathcart,  1867,  L.R.  1  Ad.  and  E.  333;  The  Strathnaven, 
1875,  1  A.C.  58;  The  Collingrove,  The  Nwnrida,  1885,  10  P.D.  160.  As  to 
admiralty  jurisdiction  of  Privy  Council,  see  note  to  Batten  v.  Reg.  1857,  11 
Moo.  P.C.  at  p.  287.] 


[361]       ON  APPEAL  FROM  THE  SUPREME  COURT  OF  NEW  SOUTH 

WALES. 

WILLIAM  KIRCHNER,  JOSEPH   SHARP   and   ROBERT  WATERSTON—  Appel- 
lants; JOHN  BOURN  VENUS,— Respondent  *  [Feb.  4  and  5,  1859]. 

The  right  of  lien  arises  either  by  implication  of  law,  or  by  express  contract 

between  the  parties. 
Freight  is  the  reward  payable  to  the  carrier  for  the  safe  carriage  and  delivery 

of  goods.     It  is  payable  only  on  safe  carriage  and  delivery.     If  the  goods 

*  Present :  The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  Dr.  Lushington, 
the  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan, 
and  the  Right  Hon.  Sir  John  Taylor  Coleridge. 
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are  safely  carried,  the  Master  of  the  ship  has  a  lien  on  the  goods  for  the 
amount  of  the  freight  due  for  such  carriage,  and  cannot  be  compelled  to 
part  with  the  goods  till  such  freight  be  paid  [12  Moo.  P.C.  390]. 
Where  parties,  instead  of  trusting  to  the  general  rule  of  law  with  respect  to 
freight,  make  a  special  contract  for  a  paymenl  which  is  not  freight,  it 
must  depend  upon  the  terms  of  that  contract,  whether  a  lien  does  or  do<  - 
not  exist.  When  the  contract  made  gives  no  lien,  a  court  of  law  will  not 
supply  one  by  implication  [12  Moo.  P.C.  391,  398]. 
D.  and  Co.,  of  Liverpool,  shipped  goods  for  Sydney.  The  bill  of  lading  staled 
the  goods  to  be  to  the  shipper's  order  or  assigns,  "  he,  or  they  paying  freighl 
for  the  goods  here  as  per  margin."  In  the  margin  it  was  stipulated  as 
follows: — "Freight  payable  in  Liverpool  to  M..  one  month  after  sailing, 
vessel  lost  or  not  lost."  The  bill  of  lading  passed  into  the  hands  of  K.  and 
Co.  as  indorsees  for  value.  On  the  ship's  arrival  at  Sydney,  the  porl  of 
delivery,  the  Master  was  advised  by  the  shipowner  thai  the  sum  agreed  to  l>e 
paid  as  freight  at  Liverpool,  had  not  been  paid,  and  he  refused  to  deliver 
the  goods  to  K.  and  Co.,  the  assignees  of  the  bill  of  Lading  unless  freighl  was 
paid,  claiming  a  lien  on  the  goods  for  the  unpaid  freight. 
Upon  appeal, — Held  by  the  Judicial  Committee  (reversing  the  judgmenl  of  the 

Supreme  Court  of  New  South  Wales), 
First,  that  the  amount  agreed  to  be  paid  by  the  shippers  at  the  porl  of  shipment, 
one  month   after   sailing  of   the   ship,   did   not   acquire   the   legal   incident 
of  freight,  though  described  under  that  name  in  the  bill  of  lading,  it  being 
merely  money  to  be  paid  for  taking  goods  on   board  and   undertaking  to 
carry,  and  not  for  carrying  the  goods;  and  that  there  was  no  right  of  lien 
on  the  goods  by  the  shipowner  in  respect  of  such  sum  of  money  being  unpaid 
[12  Moo.  P.C.  390]. 
Secondly,  that  as  the  bill  of  lading  provided  that  the  freight   was  payable  to  a 
third   party,   M.,   and   not   to   the   shipowner,    payment   for   freight    to   the 
Master  or  shipowner,  would  be  no  answer  to  an  action  in  England,  by  M.  in 
the  name  of  the  shipowner,  for  non-paymenl  of  freight  [12  Moo.  P.C.  398]. 
Evidence  of  the  usage  of  a  particular  place,  to  add  to  or  in  any  manner  to 
affect  the  construction  of  a  written  contract,  is  admitted  only  on  the  principle 
that  the  parties  who  made  the  contract   were  both  cognizant  of  the  usage, 
and  are  presumed  to  have  made  the  agreement  with  reference  to  it  [12  Moo. 
P.C.  399]. 
No  such  presumption   arises,  if  one  of  the  parties  is   ignorant   of  such   usage 

or  custom  [12  Moo.  P.C.  399]. 
Evidence  was  admitted  of  a  custom  in  Liverpool,  that  a  lien  on  goods  for  a  sum 
agreed  to  be  paid  there  as  freight  continued.  Held  further,  thai  as  the 
assignees  of  the  bill  of  lading  were  resident  in  Svdney,  in  New  South  Wales, 
and  there  was  no  evidence  that  they  were  acquainted  with  the  local  usage  in 
Liverpool,  such  evidence  of  custom  was  not  admissible  for  the  purpose  of 
explaining  the  effect  of  the  memorandum  in  the  bill  of  lading,  or  of  showing 
the  terms  on  which  the  goods  were  shipped,  in  the  construction  of  such  bill 
of  lading. 
The  case  of  How  v.  Kirchner  (11  Moore's  P.C.  Cases,  21)  upheld.  Gukuon  v. 
Middleton  (2  Com.  Ben.  Rep.,  N.S.  134)  and  Neish  v.  Graham  (8  Ell.  and 
Bla.  505),  resting  on  the  former  authority,  commented  upon  and  dissented 
from  [12  Moo.  P.C.  397]. 

This  was  an  action  of  trover  brought  by  the  Appellants  to  never  the  value  of 
certain   goods   shipped   [362]   from   Liverpool   to   Sydney,   in    a   vessel    called    The 

Coimtess  of  Elgin.  .  , 

The  Appellants  were  merchants,  carrying  on  business  at  Svdney.  in  New  boutn 
Wales   under  the  style  of  "  Kirchner  and  Co."     The  Respondenl  was  the  Master  of 

The  Countess  of  Elgin.     The  goods  in  question  [363]  were  shipped  at  Liver] 1.  on 

board  The  Countess  of  Elgin,  in  seven  separate  parcels,  under  seven  lulls  of  ladimj. 
each  of  which  related  to  a  distinct  parcel.  By  the  several  lulls  of  lading  (which 
bore  dates  between  the  16th  and  25th  of  February,   1854,  both  inclusive),  the  goods 
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were  deliverable  to  order  or  assigns,  he  or  they  paying  freight  for  the  said  goods 
here,  as  per  margin.  The  margin  of  each  of  these  seven  bills  of  lading  contained  a 
note  of  the  total  amount  or  sum  payable  in  respect  of  the  goods  in  such  bill  of 
lading  mentioned,  for  freight,  with  primage  and  average  accustomed.  In  the 
margin  of  one  of  the  bills  of  lading,  the  total  sum  payable  was  divided  into  two 
portions,  of  different  amounts;  and  against  one  portion  was  written  "half  paid 
here,"'  and  against  the  other  portion  was  written,  "  half  paid  there."  The  margin 
of  that  bill  of  lading  also  contained  a  memorandum  in  these  words — "  Half  freight 
payable  in  Liverpool  to  J^neas  Macdonnell,  one  month  after  sailing,  vessel  lost  or 
not  lost."  The  margin  of  each  of  the  other  six  bills  of  lading  contained  the 
following  memorandum — "  Freight  payable  in  Liverpool  to  ^Eneas  Macdonnell, 
one  month  after  sailing,  vessel  lost  or  not  lost." 

Messrs.  Dickson  and  Co.  were  the  shippers,  and  the  parties  to  whom  the  goods 
belonged  at  the  time  of  their  shipment;  Fairclough  and  Co.,  in  whose  name  they 
were  shipped,  being  their  agents.  At  the  time  when  the  goods  arrived  at  Sydney,  the 
Appellants  (who  were  indorsees  and  holders  for  value  of  the  bills  of  lading,  having 
made  large  advances  upon  them,  upon  the  faith  of  their  being  clean  bills  of  lading, 
beyond  the  half  freight  upon  the  one  parcel,  payable  there  under  the  second  bill  of 
lading)  paid  to  the  Ke-[364]-spondent  the  half  freight,  amounting  to  £317  16s.  Id. 
Messrs.  Dickson  and  Co.  had  become  Bankrupts  before  the  ship  arrived  at  Sydney, 
without  having  paid  the  freight  at  Liverpool,  as  provided  for  by  the  memoranda 
in  the  bills  of  lading. 

After" payment  of  the  sum  of  £317  16s.  Id.,  the  Appellants  demanded  the  goods 
of  the  Respondent,  who  returned  the  following  answer:  "I  will  give  you  up  the 
goods  you  now  demand  only  on  payment  of  £1243  lis.  5d.,  for  the  freight  or  carriage 
of  them,  there  being  a  lien  or  claim  upon  the  goods  to  that  amount." 

The  Appellants  and  the  Respondent  afterwards  came  to  an  arrangement,  by 
which  the  Respondent  delivered  the  goods  to  the  Appellants ;  upon  their  giving  a 
promissory  note  for  the  sum  of  £1213  lis.  5d.,  the  entire  amount  of  freight  claimed 
by  the  Respondent.  The  note  was  given  on  terms  that  the  payment  of  the  amount, 
or  of  so  much  as  should  ultimately  be  decided  to  be  due  (with  the  exception  of  the 
half  freight  paid)  should  abide  the  result  of  an  action,  and  that  the  delivery  up  of 
the  goods  and  giving  of  the  promissory  note  should  be  without  prejudice  to  either 
party. 

The  Appellants  then  brought  an  action  against  the  Respondent  in  the  Supreme 
Court  of  New  South  "Wales.  The  declaration  averred  that  the  Respondent  con- 
verted to  his  own  use  or  wrongfully  deprived  the  Appellants  of  the  use  and  possession 
of  the  goods.  The  Respondent  put  in  a  plea,  wherein  he  alleged  that  he  claimed  to 
hold  and  retain,  and  did  hold  and  retain,  the  goods,  as  a  lien  and  securitv  for  the 
sum  of  £1243  14s.  5d.  due  to  him  for  the  freight  and  carriage  of  the  goods  as  a 
common  carrier,  from  Eng-[365]-land  to  Sydney  for  the  Appellants,  and  which  sum, 
although  demanded,  had  not  been  paid.     Upon  which  plea  issue  was  joined. 

Both  parties  agreed  to  admit  on  the  trial  that  the  bills  of  lading,  with  the 
memoranda  and  indorsements  thereon,  were  to  be  considered  as  proved. 

The  Respondent,  after  joinder  of  issue,  applied  to  the  Supreme  Court  for  leave 
to  issue  a  commission  for  the  examination  of  witnesses  in  Liverpool,  for  the  purpose 
of  proving  the  existence  at  that  place,  of  a  usage  or  custom  of  merchants  there, 
that  the  shipowner,  in  case  of  non-payment  of  freight,  did  not  lose  his  lien,  security, 
or  claim  upon  the  goods  upon  the  arrival  of  the  ship  at  her  port  of  discharge, 
notwithstanding  that,  by  the  terms  of  the  bill  of  lading,  freight  was  stated  to  be 
made  payable  in  England.  This  application  was  opposed  by  the  Appellants,  who 
contended  that  the  proposed  evidence  would  be  inadmissible.  On  the  27th  of 
December,  1854,  the  Supreme  Court  granted  the  commission,  being  of  opinion,  that 
the  proposed  evidence  would  be  admissible  for  the  purpose  of  explaining  the 
memoranda  taken  in  connection  with  the  bills  of  lading,  and  of  showing  the  terms 
upon  which  the  goods  were  understood  to  be  shipped  at  Liverpool,  by  the  Captain 
as  the  agent  of  the  shipowner. 

Three  witnesses,  shipbrokers,  carrying  on  business  at  Liverpool,  were  examined 
at  Liverpool,  under  this  commission.  They  deposed  to  the  existence  of  such  usao-e, 
and  stated  various  instances,  in  which,  under  similar  circumstances,  the  lien  of  the 
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unpaid  shipowner  had  been  insisted  upon,  and  had  ultimately  prevailed  against 
the  claim  of  the  indorsee  of  the  bill  [366]  of  Lading  al  a  foreign  port,  to  have  the 
goods  delivered  freight  free. 

The  action  was  tried  at  Sydney,  on  the  12th  of  August,  1856,  before  Sir  Alfred 
Stephen,  the  Chief  Justice,  and  a  special  jury  of  four,  when   the  evidence  taken 
under  the  commission  was  received  on  behalf  of  the  Respondent,  notwithstanding 
the  Appellants'  objection  to  its  reception,  first,  as  an  attempl  to  vary  ti- 
the bills  of  lading  by  oral  evidence;  and,  secondly,  beca  thereby  - 
to  be  established,  was  unreasonable  and  bad.     Four  witi                       tants,  carrying 
on  business  al  Sydney,  were  examined  on  behalf  of  the  Appellants,  to  prove  that  the 
or  custom  set    up  by  the   Res]         ent   was  unknown  al   Sydney.     The  Chief 
Justice,  in  his  summing  up,  told  the  jury,  that   if  they  believed  thai  such  a 
prevailed  generally  in  Liverpool,  their  verdicl  should  be  for  th<    Respondent;  and 
if  not,  then  for  the  Appellants,     lie  declined  to  give  any  opinion,  whether  the 
was  reasonable  or  not.  but  told  the  jury,  thai  if  they  thought  it  unreasonable,  they 
mighl   consider  that  circumstance  in  forming  their  opinion  as  tn  the  fad   of  its 
existence.     The  jury,  by  a  majority  of  three-fourths,   returned   a   verdict    for  the 
Appellants,    the    verdict    of    the    majority    being    taken    by    consent,    in    lieu    of    a 
unanimous  verdict. 

A  motion  was  made  by  the  Respondent  for  a  ae\  trial  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence,  and  against  law.  The  Court  being 
dissatisfied  with  the  verdict,  directed  the  action  to  he  tried  a  second  time  before  a 
special  jury  of  twelve. 

Accordingly,  on  the  9th  and  10th  days  of  February,  [367]  1857,  the  action  was 
tried  a  second  time  before  Mr.  Justice  Dickinson  and  a  special  jury  of  twelve, 
when  the  evidence  taken  by  commission  and  other  parol  evidence  in  support  of  the 
usage  or  custom  at  Liverpool,  was  admitted  by  the  learned  Judge,  notwithstanding 
the  Appellants  again  objected  to  its  reception  upon  the  grounds  before  stated. 
Evidence  was  also  given  on  behalf  of  the  Appellants  to  show  that  such  a  custom  did 
not  exist,  and  that  it  was  unreasonable.  The  jury,  upon  the  second  trial,  returned  a 
verdict  for  the  Respondent,  by  a  majority  of  eleven  to  one:  such  verdict  having 
been  taken   by  consent  as  on   the  previous  trial   in  lieu  of  a    unanimous  verdict. 

In  consequence  of  this  verdict  the  Appellants  applied  for  a  third  trial:  relying 

principally  on  the  grounds,  first,  that  the  evidence  of  usage  at  Liver] 1  ought  not 

to  have  been  admitted  to  vary  the  terms  of  the  bill  of  lading  0  affect  parties 

not  necessarily  cognizant  of  such  usage;  and  secondly,  thai  such  usage,  even  if 
sufficiently  established  by  evidence,  was  unreasonable  and  bad. 

This  application  was  refused.  Chief  Justice  Stephens  delivered  the  judgment 
of  the  Court  on  the  1st  of  August,  1857,  a-  follows: — "  This  is  an  action  of  trover. 
by  the  consignee  of  sundry  large  shipments  of  goods  from  Liverpool  to  Sydney. 
against  the  Master  of  the  vessel,  under  several  lulls  of  lading  signed  by  him.  broughl 
to  try  the  right  of  the  shipowner,  under  the  circumstances  hereinafter  mentioned, 
to  detain  those  goods  in  the  port  of  delivery  foi  the  unpaid  freight  thereon.  In 
all  the  bills  of  lading,  although  in  some  other  respects  varying,  there  was  a  memo- 
randum (stamped  on  the  instrument)  that  the  freighl  was  payable  iii  Liverpool,  to 
a  person  named,  one  month  after  Hie  [368]  sailing  of  the  vessel,  whether  she  should 
be  then  lost  or  not.  On  the  effect  of  this  memorandum,  and  on  the  admissibility  of 
evidence  of  usage,  and  the  effect  of  usage  on  the  assumed  righl  of  lien,  the  case 
wholly  depends.  It  was  admitted  that  the  freight,  in  fad.  remained  unpaid,  ami 
that  the  shippers  were  insolvent.  The  Defendant  insisted,  that  the  right  of  lien 
for  the  freight  was  not  affected  by  the  stamped  memorandum,  but  that  if,  by 
reason  of  that  memorandum,  the  righl  was  Buspended'during  the  agreed  month  of 
credit,  it  revived  by  non-payment  of  the  stipulated  amount  at  the  expiration  of  thai 
month.  The  Plaintiffs  maintained,  on  the  contrary,  that  no  right  of  lien  foi 
freight  exists  (especially  against  consignees  who  take  under  the  bill  of  ladi] 
a  ca°se  of  this  kind:  at  any  rate,  not  by  'he  common  law.  «.r  the  general  mercantile 
usage  of  the  realm.  But  then  the  Defendant  alleged  thai  there  was.  at  all  events,  a 
custom  existing  and  generally  known  in  Liverpool,  and.  for  that  reason,  binding 
on  shippers  in  that  port,  and  all  claiming  under  them:  that  the  right  of  lieu  con- 
tinued, notwithstanding  the   insertion    in   the   bills  of  lading  of   a    memorandum 
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framed  as  in  this  case.  The  Plaintiffs,  denying-  the  existence  of  the  custom,  con- 
tended that,  if  existing,  it  "was  invalid ;  that  it  was  bad  in  law,  as  unreasonable, 
and  that  no  such  custom  could,  in  any  event,  bind  a  consignee  in  this  port  ignorant 
of  it.  The  Court,  however,  granted  a  commission  for  the  examination  of  witnesses 
in  Liverpool  as  to  the  alleged  usage.  We,  in  the  same  Term,  held,  in  a  case  of 
Kirchner  v.  How,  where  the  question  as  to  the  shipowner's  right  of  lien  (irrespective 
of  custom)  was  the  same ;  that  where,  at  all  events,  the  bills  of  lading  made  the  so- 
called  freight  payable  by  the  shipper,  no  right  of  detention,  as  for  [369]  freight, 
existed.  The  commission  being  returned,  with  a  considerable  body  of  evidence 
taken  under  it,  showing  (though  certainly  not  in  the  most  conclusive  manner,  so 
as  absolutely  to  exclude  all  question)  that  a  custom,  substantially  to  the  effect  asserted, 
did  exist  in  Liverpool,  the  action  came  on  for  trial  before  me  in  August  last.  The 
Plaintiffs'  Counsel,  on  the  grounds  taken  by  him  when  opposing  the  issue  of  the 
commission,  objected  to  the  reception  of  the  evidence;  and,  on  the  same  grounds, 
in  his  address  to  the  jury,  endeavoured  to  induce  them  to  give  no  effect  to  it.  He 
contended,  that  the  unreasonableness  of  a  custom  might  be  considered  by  them,  at 
all  events,  as  a  ground  for  disbelieving  the  evidence  of  its  existence  in  point  of  fact. 
In  my  charge  to  the  jury,  I  assented  to  this  latter  position,  but  told  them  that,  in 
the  opinion  of  the  Court,  the  existence  of  the  usage,  if  proved,  would  sustain  the 
defence  in  point  of  law.  Several  witnesses,  merchants  of  standing  and  character, 
were  called  for  the  Plaintiffs,  who  said  that  they  had  never  heard  of  any  lien  being 
insisted  on,  or  claimed,  in  cases  of  this  kind.  None  of  them,  however,  happened 
to  be  acquainted  with  the  usage  or  understanding  of  merchants  in  the  port  of 
Liverpool.  The  jury,  by  a  majority  of  three-fourths,  returned  eventually  a  verdict 
for  the  Plaintiffs.  The  damages  were  (by  consent)  nominal  only;  the  goods  having 
been,  in  fact,  long  ago  given  up  on  an  indemnity.  In  the  whole,  there  were  seven 
bills  of  lading.  In  each  of  them  the  goods  are  deliverable  to  the  order  of  the 
shipper  or  his  assigns,  he  or  they  paying  freight  for  them.  But,  in  one  instance, 
the  word  '  here  '  is  introduced  after  the  word  freight.  In  another,  the  words  '  pay- 
able by  the  shippers  '  are  inserted  after  that  word.  In  another,  the  word  '  there  ' 
[370]  is  used  (instead  of  here)  after  the  word  freight.  The  stamped  memorandum 
is  alike  on  all,  '  freight  payable  in  Liverpool  to  .Lneas  Macdonnell,  one  month  after 
sailing,  ship  lost  or  not  lost.'  It  did  not  appear  what  connection  there  was,  if  any, 
between  the  shipper  and  the  Plaintiffs,  beyond  that  of  consignor  and  consignees; 
whether  the  former  was  principal  or  agent  in  the  transaction,  or  who,  in  fact,  was 
the  principal ;  or  that  the  Plaintiffs  were  consignees  for  value,  or  as  agents  only. 
The  verdict  having  been  set  aside,  a  second  trial  of  the  action  took  place  before  Mr. 
Justice  Dickinson,  when  the  jury  found  a  verdict  for  the  Defendant ;  thus  sustaining 
the  lien.  The  evidence  on  the  question  of  usage  varied  very  slightly  from  that 
given  on  the  first  trial.  In  other  respects  the  evidence  was  the  same.  A  new  trial 
is  now  asked  for  on  behalf  of  the  Plaintiffs,  on  substantially  the  same  grounds  as 
those  which  were  formerly  urged  for  them.  It  is  intolerable,  said  their  Counsel, 
that  a  consignee  shall  be  bound  by  a  custom  of  which  he  is  necessarily  ignorant, 
and  into  the  existence  of  which  he  has  not  fair  means  of  inquiring.  The  incon- 
veniences and  evil  results,  moreover,  of  such  a  state  of  things  as  the  decision  will 
(it  is  said)  induce,  are  much  insisted  on ;  the  risks  incurred  in  advancing  money 
on  the  security  of  a  bill  of  lading,  and  the  injustice  of  compelling  an  indorsee,  or 
an  equally  innocent  consignee,  to  pay  freight,  which  he  may  naturally  conclude, 
from  the  terms  of  the  instrument,  has  been  paid  already.  The  objection  that  the 
contract  itself  (the  memorandum  being  confessedly  embodied  in  it)  excluded  the 
incident  of  lien,  and  that  evidence  of  usage  operated  to  vary  that  contract,  was 
strongly  urged.  The  case  of  Brown  v.  Byrne  (18  Jurist,  701),  it  was  said,  on  which 
our  [371]  determination  to  grant  the  commission  mainly  proceeded,  had  been 
materially  impaired  by  Cut/ibert  v.  Cuinmiiuj  (21  Law  Journ.  Excli.  198).  It  was 
argued,  moreover,  that  the  usage  which  prevailed  in  the  port  of  delivery,  if  evidence 
of  usage  Avas  admissible  at  all,  afforded  the  proper  test  and  guide.  Lastly,  it 
was  submitted,  that  the  evidence  given  at  Liverpool,  as  to  the  usage  there,  failed 
to  establish  that  usage.  The  evidence  on  such  a  point,  it  was  said,  should,  in  the 
language  of  Lord  Chief  Justice  Tindal,  in  Lewis  v.  Marshall  (7  Man.  and  Gr.  715), 
be  '  clear,  cogent,  and  irresistible.'     At  all  events,  it  was  said,  the  Plaintiffs  were 
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entitled  to  a  verdict  in  respect  of  those  particular  goods  on  which  the  freighl   is, 
by  the  bill  of  lading,  expressed  to  be  payable  by  the  shipper.     In  addition  to  the 

ease  already  mentioned,  the  following  jrere  cited :  —Spartali  v.  Beneckt  (19 

L.J.C.P.  294);  Bottomley  v.  Forbes  (5  Bingh.  N.C.  121  >:  Howard  v.  Tucker  (1  Barn. 
and  Ad.  712)  ;  Smith  v.  Jeffryes  (  15  Mee.  and  Wels.  501):  Janes  v.  Tarleton  (9  M>- 
and  Wels.  675);  Lewis  v.  Marshall;  and  three  cases  in  the  25tb  Vol.  of  L.J.C.P. 
p.  234,  Q.B.  p.  313,  and  Exch.  p.  •_'.'!.'>.  The  case  of  Jones  v.  Tarleton  Beems  t<>  have 
no  application  to  the  present.  We  have  considered  the  important  questions  which 
arise  in  this  ease:  and.  adhering  to  our  decision  in  Kin-linn-  v.  //'///■.  and  in  the 
present  action,  on  the  occasion  of  our  granting  the  commission  to  examine  wit- 
a  in  Liverpool,  we  decline  to  granl  a  new  trial.  It  is  unnecessary,  we  think. 
to  recapitulate,  in  this  place,  the  reasons  which  we  then  gave;  first,  for  the  opinion 
that,  irrespective  of  any  question  of  usage,  do  lien  for  freight  exists  in  cas 
this  kind:  but,  secondly,  that  a  custom  or  usage  in  favour  of  such  a  lien  existing  in 
the  port  of  [372]  shipment  where  the  contract  was  made,  will  (the  stipulated 
freight,  or  sum  so  called,  not  being  paid)  confer  the  right  of  lien:  because  those 
reasons  were  at  the  time  fully  reported;  and.  should  this  case  be  referred  to  the 
Judicial  Committee  on  appeal,  can  be  readily  transmitted  to  that  Tribunal  with  the 
present  judgment.  We  do  not  think  that  the  evidence  to  establish  the  usage  was 
either  as  cogent,  or  on  all  points  as  clear,  as  might  have  been  desired.  If  believed, 
however,  it  was,  in  our  opinion,  sufficient.  So  far  as  the  testimony  in  Liverpool 
went,  it  was  all  one  way  :  and  if  there  was  any  which  impeached  it,  the  jury  had  the 
whole  before  them,  fully  and  ably  commented  on.  Neither  on  the  ground,  therefore, 
of  inadmissibility  of  the  evidence,  nor  of  its  insufficiency  or  incompleteness,  nor 
on  the  ground  of  the  inefficiency  of  the  usage  at  Liverpool  (if  proved)  to  sustain 
the  defence,  do  we  see  any  reason  for  disturbing  the  verdict.  There  is  some  difficulty, 
apparently,  with  respect  to  the  goods  included  in  that  particular  bill  of  lading, 
which  mentions  the  freight  as  being  payable  by  the  shippers.  The  words  there  are, 
to  '  order  or  to  assigns,  he  or  they  paying  freight  tor  the  said  goods  at  the  rate  of 
as  per  margin  payable  by  shippers.'     Then   follows  the  printed  memorandum,  of 

which  the  tenor  has  been  already  given.  Looking  at  the  whole  of  these  words  the 
meaning  appears  to  us  to  be  that  the  shippers  are  the  parties  Looked  to.  in  the  first 
instance,  to  j  ay  in  Liverpool  ;  and  we  think  that  resort  to  the  consignees,  in  case  of 
default,  is  not  thereby  necessarily  excluded.  In  each  case,  the  money  was  to  be  paid 
in  Liverpool,  and.  therefore,  presumably,  in  the  first  instance,  by  the  shippers.  It 
follows  that  the  evidence  of  usage  was  equally  admissible  to  affect  the  goods  now  in 
question.  [373]  as  those  included  in  the  other  bills  of  lading.  The  evidence  may  not 
have  been,  and  it  certainly  was  not.  as  distinctly  applied  to  bills  of  lading  in  the 
one  form  as  in  the  other,  but  there  was  still  evidence  applicable  to  all  the  bills.  Id 
one  of  them,  indeed,  the  word  'there  '  being  introduced  into  the  body  of  the  ii 
merit,  the  freight  would  seem  to  be  payable  only  in  Sydney;  and  if  so,  presumably 
by  the  consignees.  But  the  memorandum  making  the  freight  (in  terms)  payable  in 
Liverpool,  is  equally  stamped  on  that  particular  bill.  There  seems  to  be  no  sub- 
stantial ground,  therefore,  for  distinguishing  between  the  two  cases.  Whatever 
difference  may  exist,  however,  if  any.  would  appear  rather  to  lie  in  favour  of  the 
Defendant,  and  consequently  of  the  verdict    which   the   Plaintiffs  desire   us 

aside." 

The  present  appeal  was  brought  from  this  judgment. 

Mr.  Manisty,  Q.C.,  and  Mr.  .1.  A.  Russell,  for  the  Appellants.  This  judgment 
cannot  be  maintained.  It  is  in  direct  opposition  to  the  previous  decision  of  the 
Supreme  Court  at  Sydney,  in  the  case  of  Kirchner  v.  How,  and  to  the  judgment 
of  affirmance  of  that  case  pronounced  by  this  Court.  How  v.  Kin-Inn  r,  (11  Moore's  P.C. 
I  .  21).     The  facts  of  that  case  are  identical  with  tic  present.     There  freight 

was  t<>  be  paid  by  the  shipper,  and  not  the  consignee,  one  month  after  the  sailing  of 
the  ship,  irrespective  of  the  safe  delivery  of  the  goods.  Lord  Wensleydale,  in 
delivering  judgment,  says  [ib.  '■'>'>).  "  Their  Lordships  were  perfectly  satisfied  that  in 
this  instrument  the  [374]  word  '  freight  '  was  not  used  in  the  sense  that  would 
a  right  of  lien,  and  that,  therefore,  there  was  no  lien  upon  the  cargo."  Here  the 
bills  of  lading  are  not  onlv  different  in  form  from  general  bills  of  lading,  but  they 
also  differ  from  each  other.      Thus  it  is  provided  in  all  the  bills  but  one.  that  freight 
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is  to  be  payable  in  Liverpool  to  Macdonnell,  "  one  month  after  sailing,  vessel  lost 
or  not  lost ;  "  in  the  excepted  one  it  is  stipulated  for  "  half  freight  payable  in 
Liverpool  to  Macdonnell,  one  month  after  sailing,  vessel  lost  or  not  lost :  "  these 
bills  of  lading,  however,  in  both  instances  amounted  to  a  special  contract  for  pay- 
ment; and  that  destroys  the  shipowner's  general  right  of  lien  for  freight  on  the 
goods  shipped.  It  is  laid  down  in  Abbott,  il  On  Shipping,"  p.  334  (9th  Edit.),  that, 
"  Although  by  the  policy  of  the  law,  freight,  strictly  so  called,  does  not  become  due 
until  the  voyage  has  been  performed,  it  is  competent  to  the  parties  to  a  charter- 
party  to  covenant  by  express  stipulation  in  such  a  manner  as  to  control  the  general 
operation  of  the  law."  A  party  has  no  right  to  claim  possession  of  a  chattel  incon- 
sistent with  the  terms  of  the  contract.  Chase  v.  West  mo  re  (5  Mau.  and  Sel.  180), 
Andrew  v.  Moorhouse  (5  Taunt.  435),  Hutton  v.  Warren  (1  Mee.  and  Wels.  466), 
Blakey  v.  Dixon  (2  Bos.  and  Pul.  321),  Small  v.  Moates  (9  Bingh.  574.  S.C.  2  M. 
and  Scott.  674).  The  cases  of  Gilkison  v.  Middleton  (2  Com.  Ben.  Rep.  N.S.  134), 
and  Neish  v.  Graham  (8  Ell.  and  Bla.  505),  will  probably  be  relied  upon  by  the  Re- 
spondent. Those  cases  are  distinguishable  from  How  v.  Kirchner,  and  differ 
materially  from  the  present  in  the  form  of  the  bills  of  lading.  Not  being  then 
reported,  they  were  not  cited  before  this  Court  on  the  hearing  of  the  appeal 
of  £375]  How  v.  Kirchner  which  was  decided  in  December,  1857,  after  those  cases 
had  been  determined.  The  facts  in  Gilkison  v.  Middleton  [2  C.B.  N.S.  134],  heard 
by  the  Common  Pleas  in  April,  1857,  are  complicated,  which  may  have  caused  the 
Court  to  lose  sight  of  the  fundamental  principle  that  a  contract  to  pay  for  the 
carriage  of  goods  in  a  certain  way  excludes  the  shipowner's  general  right  of  lien. 
It  apears  that  by  a  memorandum  of  charter  made  at  Liverpool,  it  was  agreed 
that  a  ship  should  load  a  cargo  there,  and  proceed  to  China,  and  there  deliver  the 
same  agreeably  to  bills  of  lading,  and  afterwards  load  a  full  cargo  of  tea  or 
other  lawful  merchandize  for  Liverpool  or  London,  and  deliver  the  same  to  the 
charterers  or  their  assigns,  they  paying  freight  for  the  same  at  the  rate  of  £7.  10s. 
per  ton,  of  fifty  cubic  feet  for  tea  delivered  for  the  round  out  and  home  ;  other 
goods,  if  shipped,  to  pay  in  customary  proportion ;  in  consideration  whereof  the 
outward  cargo  was  to  be  carried  freight  free ;  payment  to  become  due  was  to  be 
made  in  this  way,  £800  on  sailing,  on  charterer's  acceptance  at  three  months'  date, 
and  the  balance  on  the  unloading  and  delivery  of  the  cargo  by  approved  bills  on 
London,  at  two  months'  date,  or  cash ;  the  Master  to  sign  bills  of  lading;  at  such 
rates  of  freight  as  might  be  required  by  the  agents  of  the  charterers,  without  pre- 
judice to  the  charter-party;  and  the  owners  were  to  have  an  absolute  lien  upon 
the  cargo  for  the  recovery  of  all  freight,  dead-freight,  demurrage,  etc.,  due  to 
the  ship  under  the  charter-party.  By  another  memorandum,  indorsed  on  the  above, 
Singapore  was  substituted  for  China ;  and  it  was  agreed  that,  on  the  delivery  of  the 
cargo  in  Singapore,  the  freighters'  agent  there  should  have  the  option  of  load- 
[376]-ing  the  ship  for  London  or  Liverpool,  or  for  China;  that,  in  the  event  of  the 
vessel  returning  from  Singapore,  the  freight  for  the  round  should  be  £3375  in  full; 
that,  should  the  vessel  proceed  to  China,  the  freighters  should  pay  an  additional 
freight  of  31s.  per  ton,  on  the  homeward  cargo  from  thence,  for  the  privilege  of 
carrying  intermediate  freight  from  Singapore  to  China,  and  on  acceptance  at  three 
months  for  £900,  on  the  ship's  sailing  from  Liverpool,  was  substituted  for  £800. 
The  ship  was  laden  by  the  charterers  chiefly  as  a  general  ship,  but  they  shipped  on 
their  own  account  goods,  for  which  the  Master  signed  bills  of  lading,  making  the 
goods  deliverable  at  Singapore  to  M.  and  Co.,  or  assigns,  paying  freight  as 
per  margin.  In  the  margin,  the  freight  (in  the  aggregate,  £196.  12s.)  was  declared 
to  be  "  payable  in  Liverpool,  one  month  after  sailing  of  vessel,  lost  or  not  lost." 
The  vessel  sailed  from  Liverpool  on  the  21st  of  February,  1856,  and  the  charterers 
gave  their  acceptance  at  three  months  for  £900,  which  became  due  on  the  23rd  of 
May,  and  was  dishonoured,  and  the  Court  held,  that  the  owners  had  a  lien  upon 
the  goods  so  shipped  by  the  charterers,  for  the  amount  of  the  bill  of  lading,  as  against 
the  consignees  of  M.  and  Co.,  who  had  advanced  money,  to  the  consignees  upon  the 
shipment,  but  not  for  the  £900.  This  case  was  followed  by  Neish  v.  Graham.  When 
that  case  came  before  the  Court  of  Queen's  Bench,  in  November,  1857,  the  argument 
was  stopped  by  Lord  Campbell,  on  the  ground  that  the  case  was  concluded  by 
Gilkison   v.   Middleton-;  and  the  Court  of  Queen's  Bench,  without  examining  the 
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soundness  of  the  decision  of  the  Court  of  Common  Pleas  held,  that  a  shipowner  had 
a  lien  for  freight  as  against  the  [377]  Defendant,  the  of  a  bill  of  lading. 

The  goods  in  that  case  were  shipped  by  S.  from  Glasgow  to  Lima,  under  a  bill  of 
lading,  by  which  freight  was  to  be  paid  by  the  shipper,  one  month  after  Bailing, 
ship  lost  or  not  lost.  The  bill  of  fading  was  handed  by  S.  to  the  Defendant,  fur  value. 
S.  having  made  default  in  paying  the  freight,  the  Master  at  Lima  refused  to  deliver 
tlie  goods  without  payment  of  the  freight,  claiming  a  lien,  which,  notwithstanding 
the  terms  of  the  bill  of  lading,  the  Court    allowed.        EveD    if   thos<  can   lie- 

sustained,  yet,  there  are  circumstances  in  the  present  ease,  which  are  distinguishable 
and  take  it  out  of  those  authorities.  Here  the  freight  is  made  payable  in  Liverpool, 
not  to  the  shipowners,  but  to  a  third  party,  Macdonnell,  who  probably  had  made 
advances  on  account  of  the  freight.  Now,  it  nowhere  appears  that  Macdonnell 
was  to  receive  the  freight  as  agent  for  the  shipowners  ;  therefore,  payment  of  freight 
to  the  Master  at  Sydney  would  be  no  answer  to  an  action  in  England  for  non-pay- 
ment of  the  freight  to  Macdonnell.  It  is  true,  Macdonnell  could  not  have  brought 
an  action  in  his  own  name,  as  the  contract  was  not  made  with  him  :  yet,  be  mighl 
have  brought  an  action  in  England  in  the  name  of  the  shipowners;  and,  in  such 
circumstances,  payment  to  the  shipowners,  or  even  to  the  Master,  or  the  shipowner's 
agent,  would  be  no  defence. 

Secondly.  Evidence  of  the  alleged  usage  and  custom  at    Liver] 1  was  received 

which  ought  to  have  been  rejected.  But  we  submit  that,  even  if  admissible,  tie- 
verdict  was  against  the  weight  of  evidence,  and  assuming  the  alleged  custom  to  have 
existed  in  point  of  fact,  it  was  first,  unreasonable  and  bad  in  point  of  fact  ;  and 
secondly,  such  evidence  could  not  affect  [378]  the  Appellants,  the  assignees  of  the 
bill  of  lading,  merchants  resident  at  Sydney,  totally  unacquainted  with  such  local 
usage.  The  first  and  principal  point  for  consideration  upon  this  branch  of  the 
case,  is  the  admissibility  of  the  evidence  of  the  usage  at  Liverpool.  The  rule  is, 
that  in  mercantile  contracts  such  evidence  is  only  receivable  when  the  incident 
which  it  is  sought  to  import  into  the  contract  is  consistent  with  the  terms  of  the 
written  instrument.  If  inconsistent,  the  evidence  is  not  receivable.  Here 
it  cannot  be  received,  as  the  effect  of  it  would  he  to  engraft  on  the 
lulls  of  lading  (negotiable  instruments,  passing  by  endorsement  the  goods  to 
another.  Young  v.  Mellow  (5  Ell.  and  Bla.555),)  a  custom  of  trade  existing  in  Liverpool, 
with  reference  to  which  the  assignees  of  the  bill  of  lading  residing  at  Sydney  were 
entirely  ignorant.  In  such  circumstances  the  Appellants  were  clearly  not  hound 
by  such  a  custom.  Bartlett  v.  Pentland  (10  Barn,  and  Cr.  770).  Lord  Tenterden 
there  says,  "  Usage  in  a  particular  place,  or  of  a  particular  place,  or  of  a  particular 
class  of  persons,  cannot  be  binding  on  other  persons,  unless  those  other 
persons  are  acquainted  with  the  usage,  and  adopt  it."  In  Hall  v.  Janson 
(4  Ell.  and  Bla.  500),  a  custom  pleaded  inconsistent  with  the  terms  of  a 
written  policy  was  held  inadmissible.  Lord  Campbell  there  said  (p.  510), 
in  reference  to  the  case  of  Broun  v.  Byrne  (3  Ell.  and  Bla.  702).  that  the  Court  thought 
that  "the  marginal  note  would  better  express  the  view  taken  of  the  subject  by  the 
Judges  who  concurred  in  that  decision,  if  it  had  been  said  that  the  custom  '  was 
not  inconsistent  with  the  bill  of  lading,3  instead  of  that  it  controlled  the  bill  of 
lading.'"  So  in  Phillips  v.  Briard  (1  Hurlst.  and  Norm!  21),  the  [379]  Exchequer 
Court  determined  that  evidence  of  a  custonjwhich  did  not  explain  or  annex  an  incident 
to  the  contract,  hut  added  a  new  term  to  it,  was  inadmissible.  Blackctt  v.  Tht  Royal 
Exchange  Assurance  Company  (2  Cro.  and  Jer.  2  1  1  \.  I.>  iris  v.  Marshall  (7  Man.  and 
(Jr.  729),  Hudson  v.  Clementson  (18  Com.  Ben.  Rep.  213),  Smith  v.  Jeffryes  (15  Mtee. 
and  Wels.  561),  are  authorities  which  show  that  evidence  of  usage  such  as  the  pi 
was  unreasonable,  and  had  in  point  of  fact  and  law,  and  ought  not  to  hav< 
received. 

Mr.  Bovill,  Q.C.,  and  Mr.  Hutton.  for  the  Respondent.— First.  According  to  the 
true  construction  of  the  terms  of  the  bills  of  lading,  "  he  or  they  paying  freight  for 
the  said  «-oods,"  the  deliverv  of  the  goods  was  conditional  upon  such  freight  being 
paid,  ffotffv,  EirchnerQ  I  Moore's  P.C.  Cases.  -_>|)  was  decided  by  this  Court  without 
the  cases  of  GHkison  v.  Middleton  (2  Com.  Ben.  Hep.  N.S.  134)  and  Neish  v.  Graham 
(8  Ell.  and  Bla.  505)  having  been  brought  under  your  Lordships'  consideration. 
Although  that  case  may  he  distinguished  from  the  present  by  reason  of  the  par- 
ticulaAerms  of  the  hill  of  lading,  yet  those  authorities  must  he  held  to  conclude  the 
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question,  and  be  taken  as  overruling  Blake;/  v.  Dixon  (2  Bos.  and  Pul.  321),  Small  v. 
Moates  (9  Bingh,  574),  Andrew  v.  Moorhouse  (5  Taunt.  435),  and  that 
class  of  cases  upon  which  How  v.  Kirch  net-  was  founded.  Gilkison  v. 
Middleton  (2  Com.  Ben.  Rep.  N.S.  134)  was  decided  by  the  Court  of  Common 
Pleas  in  April,  1857.  There,  by  a  memorandum  of  charter  made  at  Liverpool,  it 
was  stipulated  for  the  Master  to  sign  bills  of  lading  at  such  rates  of  freight  as  may 
be  required  [380]  by  the  agents  of  the  charterers,  without  prejudice  to  this  charter- 
party  :  and  the  owners  to  have  an  absolute  lien  upon  the  cargo  for  the  recovery  of 
all  freight,  dead  freight,  etc.,  due  under  this  charter-party,  and  the  Court  held  that 
the  owners  had  a  lien  upon  the  goods  so  shipped  by  the  charterers  for  the  amount  of 
the  bill  of  lading  freight,  as  against  the  consignees.  Mr.  Justice  Cresswell  said 
(2  Com.  Ben.  Rep.  N.S.  152),—"  It  appears  by  the  charter-party  that  £900  was  due 
on  account  of  freight  three  months  after  the  ship  sailed  from  Liverpool,  and  there 
is  a  stipulation  that  the  owners  shall  have  an  absolute  lien  upon  the  cargo  for  the 
recovery  of  all  freight,  dead  freight,  demurrage,  etc.,  due  under  the  charter-party; 
that  is,  thev  have  a  lien  upon  the  cargo  for  any  freight  due,  and  which  is  not  exoner- 
ated." That  case  was  followed  by  Neish  v.  Graham  (8  Ell.  and  Bla.  505),  in  which 
the  Court  of  Queen's  Bench,  holding  themselves  bound  by  Gilkison  v.  Middleton, 
determined  that  a  lien  for  freight  as  against  an  assignee  was  not  waived  by  the 
terms  of  a  bill  of  lading.  In  MoeUer  v.  Young  (5  Bla.  and  Ell.  7  ;  reversed  by  the 
Exchequer  Chamber,  ib.  755)  the  bill  of  lading  stipulated  for  delivery  to  the  freighter, 
or  his  assigns,  on  paying  freight  as  per  charter  party,  and  the  Court  of  Queen's 
Bench  held  that  payment  and  delivery  were  concurrent  acts,  and  that  in  default  of 
payment  the  party  was  justified  in  refusing  to  deliver.  Gledstanes  v.  Allen  (12  Com. 
Ben.  Rep.  202)  is  also  an  authority  upon  this  point  ;  Stevenson  v.  Blakelork  (1  Mau. 
and  Sel.  535)  shows  that  a  lien  may  exist,  although  a  specific  sum  be  given  for 
payment. 

Second.  The  Court  below  properly  admitted  evidence  of  the  usage  at  Liverpool, 
in  order  to  show  the  [381]  terms  on  which  the  goods  were  shipped  and  received  on 
board  at  Liverpool,  the  bills  of  lading  not  being,  according  to  the  mercantile  usage 
at  Liverpool,  an  absolute  contract,  but  only  evidence  of  the  terms  upon  which  the 
L;oods  were  shipped.  Such  evidence  was  admissible  to  show  a  known  usage  of  the 
port  at  which  the  bills  of  lading  were  made,  not  inconsistent  with  the  bills  of  lading, 
and  with  reference  to  which  the  parties  intended  to  contract.  Baron  Parke,  in 
Hutton  v.  Warren  (1  Mee.  and  Wels.  475),  explains  the  principles  upon  which  evidence 
of  custom  is  admitted.  He  says, — "  It  has  long  been  settled,  that,  in  commercial 
transactions,  extrinsic  evidence  of  custom  and  usage  is  admissible  to  annex  incidents 
to  written  contracts,  in  matters  with  respect  to  which  they  are  silent,  and  this  has 
been  done  upon  the  principle  of  presumption  that,  in  such  transactions,  the  parties 
did  not  mean  to  express  in  writing  the  whole  of  the  contract  by  which  they  intended 
tn  he  bound,  but  a  contract  with  reference  to  those  known  usages."  In  Brown  v. 
Byrne  (3  Ell.  and  Bla.  702)  a  bill  of  lading  expressed  that  goods,  shipped  at  N.  were 
deliverable  at  L.  to  order  or  assigns,  "  he  or  they  paying  freight  for  the  said  goods 
five-eighths  of  a  penny  sterling  per  pound,  with  five  per  cent,  primage  and  average 
accustomed."  By  the  usual  custom  in  the  trade  at  L.  three  months'  interest,  or 
discount,  is  deducted  from  freights,  payable  under  the  bills  of  lading,  on  good? 
coming  from  certain  ports,  including  N.  The  shipowner  claimed  the  freight  without 
any  deduction,  concluding  that  the  custom  was  not  binding  in  law,  as  contradicting 
the  written  contract;  but  the  Court  of  Queen's  Bench  upheld  the  custom,  and  held 
that  it  controlled  the  bill  of  lading.  Parol  evidence  of  local  custom  was  also  admitted 
in  Phillips  v.  [382]  Briard  (1  Hurlst.  and  Norm,.  21),  Cuthbert  v.  Gumming  (11 
Exch.  Rep.  405),  Parker  v.  Ibbetson  (27  L.J.  C.P.  236;  4  Jur.  N.S.  536),  Smith  v. 
Wilson  (3  Barn,  and  Ad.  728),  Bottom-ley  v.  Forbes  (5  Bingh.  N.C.  121),  Syers  v. 
Jonas  (2  Exch.  Rep.  111).  Story  "  On  contracts,"  sec.  649.  The  test  is  whether  the 
evidence  is  repugnant  to  the  tenor  of  the  contract.  Here  the  evidence  of  usage 
was  good  and  reasonable,  as  explaining  that  the  memorandum,  instead  of  restricting 
the  words  in  the  body  of  the  bill  of  lading  stipulating  "  for  delivery  to  the  shipper's 
order  or  assigns,  he  or  they  praying  freight,"  was  merely  intended  to  confer  upon 
the  shipowners  an  additional  right  against  the  shippers,  without  prejudice  to  the 
liability  to  pay  freight  mentioned  in  the  body  of  the  bill,  or  to  the  lien  of  the  ship- 
owner.    The  rights  of  the  Appellants,  as  assignees  of  the  bills  of  lading,  are  no 
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greater  than  those  of  the  shippers  under  whom  they  claim,  and  are,  therefore,  bud j eel 
to  and  liable  to  be  affected  by  the  usage  of  the  port  at  which  the  goods  were  Bhipped. 
The  evidence  of  the  existence  and  extent  of  the  usage  was  properly  left  to  the  jury, 
and  being  unimpeached  by  any  evidence  on  the  part  of  the  Appellants  as  to  the  non- 
existence of  such  usage,  fully  supported  the  verdict. 

Mr.  Manisty,  Q.C.,  in  reply. — Small  v.  Moatete  (!)  Bihgh,  590  :  S.C.  2  M.  and  Scott, 
671)  furnishes  the  true  rule.  Chief  Justice  Tindal  there  says,  An  express  contract 
is  the  strongest  and  surest  ground  upon  which  the  » •  l <_;  1 1 1  of  lien  can  in  any  case  be 
placed."  Now,  in  the  present  case,  the  bills  of  lading  stipulate  that  freight  is  to  lie 
payable  at  the  port  of  shipment ,  before  the  [383]  arrival  of  the  ship  at  the  port  of 
discharge,  and,  therefore,  clearly  excludes  any  general  right  of  lien  a  shipowner  may 
have  on  the  goods  for  freight. — [Their  Lordships  (failed  upon  him  to  distinguish 
the  case  of  How  v.  Kin-liner  (11  Moore's  P.C.  Cases,  2  1  )  from  Gilkison  v.  Middle  to  ?i 
(2  Com.  Ben.  Rep.  N.S.  134),  and  Neish  v.  Graham  (8  Kll.  and  Bla.  505).] — How  v. 
Kirchner  is  founded  upon  principles  of  shipping  law  laid  down  in  cases  which  have- 
fully  established  that  a  special  contract  as  to  the  particular  payment  of  freighl 
destroys  the  general  right  of  lien  of  the  shipowner  upon  the  goods,  Howard  v. 
Tucker  (1  Barn,  and  Ad.  712).  The  decision  of  the  Court  of  Common  Pleas  in 
Gilkison  v.  Middleton  must  have  arisen  from  a  misapprehension  of  the  facts,  as  it  i> 
contrary  to  law,  Howard  v.  Tucker,  Small  v.  Moates  (!)  Bingh.  574  >,  And/rt  w  v.  Moor- 
house  (5  Taunt.  435V  In  Gilkison  v.  Middleton  the  ship  was  laden  by  the  charterers 
chiefly  as  a  general  ship,  but  they  shipped  on  their  own  account  -noils  for  which  the 
Master  signed  bills  of  lading,  making  the  goods  deliverable  at.  the  port  of  delivery 
Singapore,  to  a  firm  there  named  or  their  assigns,  paying  freighl  as  per  margin- 
In  the  margin,  the  freight  was  declared  to  be  "  payable  at  Liverpool,  one  month 
after  sailing  of  vessel,  lost  or  not  lost."  The  vessel  sailed  from  Liverpool  on  the  "-'1st 
of  February,  1856,  and  the  charterers  gave  their  acceptance  at  three  months,  for 
£!)00,  which  became  due  on  the  23rd  of  May  in  that  year,  and  which  was  dishonoured  : 
and  the  Court  of  Common  Pleas  held,  in  those  circumstances,  that  the  owners  had  a 
lien  upon  the  goods  shipped  by  the  charterers  for  the  amount  of  the  bills  of  lading' 
as  against  the  consignees,  who  had  advanced  money  upon  the  shipment,  but  not  for 
the  T384]  £!>U0.  It  is  true  that  case  was  followed  and  concurred  in  by  Lor<3 
Campbell  in  Neish  v.  Graham  (8  Ell.  and  Bla.  505).  There  goods  were  shipped  by 
S.  from  Glasgow  to  Lima,  under  a  bill  of  lading,  by  which  freight  was  to  be  paid  by 
the  shipper  one  month  after  sailing,  ship*  lost  or  not  lost.  The  bill  of  lading  was 
handed  bv  S.  to  the  Defendant,  for  value.  S.  having  made  default  in  paying  the 
freierht,  the  Master,  under  instructions  from  home,  refused  to  give  up  the  goods  to 
the  Defendant's  agent  at  Lima,  without  payment  of  the  freight,  claiming  a  lien  upon 
them,  and  the  Court  of  Queen's  Bench  determined  that  the  shipowner  had  a  lieu  for 
freight  as  against  the  Defendant,  for  the  terms  of  the  bill  of  lading;  were  not  such 
as  to  waive  his  right  to  it.  That  case,  however,  was  not  fully  argued,  as  the  Court 
of  Uueen's  Bench  stopped  the  case,  and,  without  investigating  the  case  of  Gilkison  v. 
Middleton  (2  Com.  Ben.  Rep.  N.S.  134),  considered  themselves  concluded  by  its  author- 
ity. Both  those  cases  are  contrary  to  Blakeu  v.  Dixon  (2  Bos.  and  Pul.  321  n  Andrei/' 
v.  Moorhouse  (5  Taunt.  435).  The  important  and  sound  distinction  in  resuect  to  the 
shipowner's  right  of  lien  for  freight  laid  down  in  those  cases  was  recognized  in  the 
judgment  pronounced  by  Lord  Wenslevdale  in  How  v.  Kirchner.  The  Court  below 
was  wrong  in  not  adopting  their  previous  decision  in  that  case,  as  it  sroverna  the 
right  of  the  lien  of  the  shipowners  in  the  present  case.  The  evidence  of  usa&re  at 
Liverpool  not  being  in  the  circumstances  admissible  to  add  to  the  bills  of  lading*. 

The  case  stood  over  for  consideration 

Their  Lordships'  judgment  was  now  delivered  bv 

Lord  Kingsdown  (March  16,  1859). — In  this  case  the  Appellants  were  British 
merchants,  [385]  carrying  on  business  at  Sydney,  in  New  South  Wales,  under  the 
firm  of  Kirchner  and  Co.  The  Respondent  was  t he  Master  of  the  sailing-ship  Th* 
Countess  of  Elgin. 

In  the  month  of  February,  1854,  seven  parcels  of  goods  were  shipped  at  Liverpool, 
on  board  of  this  ship,  bv  John  \Y.  Fairclough  and  Co..  for  which  goods  seven  bills  of 
lading  were  signed  by  the  Respondent  as  Master.      One  of  these  lulls  of  lading  was  in 
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the  following;  terms: — ■"  Shipped  in  good  order  nud  condition,  by  J.  W.  Faircloup-h 
and  Co.,  in  and  upon  the  good  ship  or  vessel  called  The  Countess  of  Elain.  whereof 
is  Muster  for  this  present  voyage,  and  now  lying  in  the  port  of 
Liverpool,  and  bound  for  Sydney,  five  hundred  cases  champagne  wine,  being  marked 
and  numbered  as  per  margin,  and  are  to  be  delivered  in  like  good  order  and  con- 
dition, at  the  aforesaid  port  of  Sydney  (all  and  every  the  dangers  and  accidents  of 
the  seas  and  navigation,  of  whatsoever  nature  or  kind  excepted),  unto  order  or  to 
assigns,  he  or  they  paying  freight  for  the  said  goods  here  as  per  margin, 
with  average  accustomed. 

"  Tn  witness  whereof,  the  Master  or  purser  of  the  said  ship  or  vessel  hath  affirmed 
to  four  bill*  of  lading,  all  of  this  tenor  and  date,  one  of  which  being  accomplished. 
the  rest  to  stand  void. 

"  Dated  in  Liverpool,  this  16th  day  of  February,  1854. 

■'  Contents  unknown.  Not  liable  for  breakage  or  leakage,  unless  from  iinproner 
stowage.  J.  B.  Venus." 

In  the  margin  of  the  bills  the  sums  due  for  freight  [386]  and  average  were  stated. 
and  the  following  words  were  added: — "Freight  payable  in  Liverpool  to  iEneaa 
Macdonnell,  one  month  after  sailing,  vessel  lost  or  not  lost." 

These  words  in  the  original  bill  of  lading  are  stamped  in  print. 

The  other  bills  of  lading  were  substantially  to  the  same  effect.  The  variations 
are  not.  such  as,  in  their  Lordships'  judgment,  affect  the  questions  which  arise  on 
+he  appeal.  They  will,  therefore,  confine  their  attention  to  the  bill  of  lading  thus 
set  forth. 

This  bill  of  lading  had  passed  into  the  hands  of  the  Appellants  as  indorsees  for 
value,  before  the  ship  arrived  at  Sydney  ;  and  on  her  arrival  in  the  month  of  August. 
1854,  they  applied  to  the  Respondent  for  the  delivery  of  the  s-oods, 

The  Respondent  had  learned  that  the  sum  agreed  to  be  paid  for  freight  in 
Liverpool  had  not  been  paid,  and  he,  therefore,  refused  to  deliver  the  goods  without 
oayment  of  that  sura. 

The  Appellants  thereupon,  on  the  28th  of  August,  1854,  commenced  an  action 
against  him  in  the  Supreme  Court  of  New  South  Wales,  for  the  wrongful  conversion 
of  the  goods ;  to  which  the  Defendant,  now  the  Respondent,  pleaded  "  that  he  claimed 
to  hold  the  goods  as  a  lien  and  security  for  the  sum  due  to  him  for  the  freight  and 
-arriage  of  the  goods  by  him  as  a  common  carrier,  from  England  to  Sydney  afore- 
said, for  the  Appellants  (the  Plaintiffs  in  the  action),  and  which  sum,  although 
demanded,  had  not  been  paid." 

Issue  having  been  joined,  the  Defendant  applied  to  the  Court  in  the  month  of 
October,  1854,  for  a  commission  to  examine  witnesses  in  England,  in  order  tn 
[387]  prove,  "  that  by  the  usage  or  custom  of  merchants  the  shipowner,  in  case  of 
non-payment  of  freight,  does  not  lose  his  lien,  security,  or  claim  upon  the  goods, 
upon  the  arrival  of  the  ship  at  her  port  of  discharge,  notwithstanding  that,  by  the 
terms  of  the  bill  of  lading,  freight  is  stated  to  be  made  payable  in  England. "  This 
application  was  opposed  by  the  Plaintiffs,  on  the  ground,  amongst  others,  that,  th« 
oroposed  evidence  would  vary  the  contract,  and  so,  if  obtained,  would  be  inadmissihlA. 

The  Court,  however,  made  an  order  for  issuing  the  commission.  Evidence  was 
taken  under  it,  and  the  depositions  of  the  witnesses  were  read  (though  obiected. 
to  by  the  Plaintiffs)  on  the  trial  of  the  action.  It  was  contended  by  the  Defendant 
toat  the  evidence  proved  the  existence  at  the  port  of  Liverpool  of  the  alleged  custom, 
and  it  was  admitted  by  the  Plaintiffs  that  no  part  of  the  sum  claimed  for  freight  had 
been  paid  in  Liverpool. 

"^he  case  came  on  for  trial,  for  the  first  time,  on  the  12th  of  August.  1856.  wbw 
vhe  Chief  Justice  told  the  jury  that  if  they  believed  that  such  a  usage  as  the  nr>* 
relied  on  prevailed  generally  in  the  town  of  Liverpool,  their  verdict  should  be  for  the 
Defendant ;  and  if  not,  then  for  the  Plaintiffs.      The  jury  found  for  the  Plaintiffs 

An  appication  was  made  for  the  new  trial,  one  of  the  reasons  assigned  being, 
"  that  inasmuch  as  by  the  bills  of  lading  upon  which  the  questions  arose  in  the  case, 
the  goods  were  made  deliverable  to  the  shipper's1  order,  or  assignees',  he  or  they 
paying  freight,  such  freight  was,  in  point  of  law,  payable  by  the  Plaintiffs  as  con- 
signees and  endorsees,  either  in  Liverpool,  or,  [388]  in  default  thereof,  in  Sydney, 
before  they  could  demand  delivery  of  the  goods."     The  Court  granted  a  new  trial, 
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vhich  came  on  to  be  tried  on  the  loth  of  February,   L857,  when  the  jury  found  ' 
•erdict  for  the  Defendant. 

^ > 1 1  the  16th  of  February,  1857,  the  Plaintiffs  moved  the  Court  that  the  verd>**+ 
Vmnd  for  the  Defendant  mighl  be  set  aside,  and  a  verdicl  entered  for  the  Plaintiff* 

•i'  that  a  new  trial  might  be  granted,  on  grounds  which  included  the  follow  in  ■ 
"  That  the  evidence  on  the  part  of  the  Defendant  was  improperly  admitted,  because 
it  not  only  added  an  incident  to  a  written  contract,  bul  defeated  it  by  giving  a  lien 
as  for  freight  ;  whereas  the  contract  in  writing  was.  by  law,  not  for  freight  at  all, 
and  gave  no  lien,  and  because  it  was  irrelevant  u>  the  issue,  which  was  a  claim  of 
lien  by  the  Defendant  as  a  common  carrier,  which  could  not  be  supported  by  proof 
id'  any  local  usage  of  Liverpool."  Another  ground  was  that  the  evidence  was  offered 
to  affect  the  Plaintiffs,  who  were  no  parties  to  the  contract,  and  were  not  liable  t" 
pay  any  freight  or  remuneration  by  such  contract.  It  was  also  insisted  that  the 
evidence  did  not  prove  the  existence  of  the  alleged  custom,  even  at  Liverpool,  and 
that  evidence  that  no  such  custom  existed  in  London  had  been  improperly  rejected, 
and  that  due  weight  had  not  been  given  to  the  evidence  of  the  Plaintiffs  that  no 
such  custom  of  Liverpool  was  known  at  Sydney. 

The  Court  refused  a  new  trial,  expressing  their  opinion  "  first,  that  irrespective 
of  any  quest  ion  of  usage,  no  lien  for  freight  exists  in  cases  of  this  kind  ;  but  secondly, 
that  a  custom  or  usage  in  favour  of  such  a  lien  existing  in  the  port  id'  shipment 
where  the  con-[389]-tract  was  made,  will  (the  stipulated  freight,  or  sum  so  called, 
not  being  paid)  confer  the  right  of  lien."  The  Chief  Justice  then  observes,  that  the 
evidence  to  prove  the  custom,  though  not  very  cogent,  or  on  all  points  as  clear  as 
might  have  been  desired,  was,  in  the  opinion  of  the  Court,  sufficient,  and,  at  all  event-. 
that  the  effect  of  it  had  been  properly  submitted  to  the  jury. 

On  these  grounds  the  Supreme  Court  refused  the  Plaintiffs'  motion,  and  from  the 
Order  containing  that  refusal  the  present  appeal  is  brought. 

In  their  judgment  the  Court  below  refer  to  their  decision  in  a  previous  case  of 
Kirchner  v.  How,  in  which  they  had  held  that  when  by  the  bill  of  lading,  the  sum 
called  freight  was  to  be  paid  by  the  shipper  at  the  port  of  shipment,  no  lien  upon  the 
goods  could  be  maintained  against  the  consignee  of  the  goods  at  the  port  of  discharge, 
if,  in  fact,  the  money  had  not  been  paid.  That  case  was  brought  by  appeal  before 
the  Judicial  Committee,  and  the  decision  was  affirmed.  Lord  Wensleydale  and  Sir 
William  Maule  being  two  of  the  members  of  the  Committee  present  on  the  occasion. 
The  case  of  How  v.  Kirchner  was  decided  here  in  December,  1857,  and  is  reported 
in  11  Moore's  P.C.  Cases,  21. 

If  that  decision  be  correct,  the  only  question  now  for  consideration  is,  whether  the 
Court  below  lias  properly  found  that  the  rights  of  the  parties  in  the  present  case 
are  altered  by  the  effect  of  the  custom  alleged  to  exist  at  Liverpool. 

But,  in  the  course  of  the  argument  before  us,  our  attention  was  called  to  two 
cases;  one  in  the  Court  of  Common  Pleas,  and  the  other  in  the  Court  of  (Queen's 
Bench  ;  in  which,  as  it  was  said,  in  a  state  of  cireum-[390]-*tances  not  distinguishable 
in  principle  from  How  v.  Kirchner,  those  Courts  had  arrived  at  a  conclusion  different 
from  that  of  the  Judicial  Committee.  These  two  cases  were  Gilkison  v.  Middleton 
(2  Com.  Ben.  Rep.  N.S.  134);  and  Neish  v.  Graham  (8  Ell.  and  Bla.  505). 

It  will  be  necessary  to  examine  these  cases  with  great  attention,  and  with  all  the 
respect  which  is  due  to  the  very  high  authority  of  the  Courts  in  which  they  were 
decided;  but  before  we  do  so,  it  may  be  convenient  to  state  the  principles  of  law 
by   which    we    apprehend   that   the   decision    of   cases   of   this   description    must    he 

governed. 

The  right  of  lien  may  arise  either  by  implication  of  law,  or  by  express  contract 
betxveen  the  parties.  Freighl  is  the  reward  payable  to  the  carrier  for  the  safe 
carriage  and  delivery  of  goods  :  it  is  payable  only  on  the  safe  carriage  and  delivery  : 
if  the  goods  are  lost  on  the  voyage,  nothing  is  payable.  On  the  other  hand,  if  the 
goods  are  safely  carried,  the  Master  of  the  ship  has  a  lien  on  the  goods  for  the  amount 
of  the  freight  due  for  such  carriage,  and  cannot  be  compelled  to  part  with  the  goods 
till  such  freight  be  paid.  These  incidents  to  freighl  exist  by  rule  of  law.  without 
reference  to  any  bill  of  lading,  or  other  written  contract  between  the  parties. 

But  a  sum  of  money  payable  before  the  arrival  of  the  ship  at  her  port  of  discharge, 
and  payable  by  the  shippers  of  the  uoods  at  the  port  of  shipment,  does  not  acquire 

959 


XII  MOORE,  391  KIRCHNER  V.   VENDS   [1859] 

the  legal  character  of  freight,  because  it  is  described  under  that  name  in  a  bill  of 
lading,  nor  does  it  acquire  the  legal  incidents  of  freight.  It  is,  in  effect,  money  to 
he  paid  for  taking  the  goods  on  board  and  undertaking  to  carry,  and  not  for  carry- 
ing them.  This  was,  in  substance,  decided  by  the  cases  of  [391]  Blakey  v.  Dixon 
(2  Bos.  and  Pul.  321),  and  Andrew  v.  Moorhottse  (5  Taunt.  435). 

In  the  former  case  the  declaration  alleged  that  in  consideration  of  the  Plaintiff 
having  taken  on  board  his  ship  certain  goods  to  be  carried  to  Surinam,  the  De- 
fendant undertook  to  pay  him  the  money  due  to  him  for  freight  and  carriage  of  the 
same  on  the  delivery  of  the  bill  of  lading.  It  was  held  by  the  Court  that  the  declara- 
tion was  bad  on  demurrer,  on  the  ground  that  it  claimed  money  due  for  freight, 
whereas  nothing  could  be  due  for  freight  except  for  actual  carriage  of  the  goods. 

In  the  case  of  Andrew  v.  Moorhouse  [5  Taun.  435],  where  the  shipper  of  goods 
had  the  option  either  of  paying  freight  on  the  delivery  of  the  goods  at  the  port  of 
discharge,  or  of  paying  it  at  a  less  rate  at  the  port  of  shipment  on  the  sailing  of  the 
ship,  and  he  elected  to  pay  at  the  port  of  shipment,  he  was  held  not  to  be  relieved 
from  his  obligation  to  make  the  payment,  because  the  goods  were  lost  on  the  voyage, 
and,  therefore,  no  freight,  in  the  proper  sense  of  the  expression,  ever  became  due. 

No  doubt  parties  who  have  superseded  by  a  special  contract  the  rights  and 
obligations  which  the  law  attaches  to  freight  in  its  legal  sense  may,  if  they  think 
tit,  create  a  lien  on  the  goods  for  the  performance  of  the  agreement  into  which  they 
have  entered,  and  they  may  do  this  either  by  express  conditions  contained  in  the 
contract  itself,  or  by  agreeing  that  in  case  of  failure  of  performance  of  that  agree- 
ment, the  right  of  lien  for  what  is  due  shall  subsist  as  if  there  had  been  an  agreement 
for  freight.  But  in  such  case  the  right  of  lien  depends  entirely  on  the  agreement, 
and  if  the  parties  have  not,  in  fact,  made  such  a  contract,  [392]  it  is  very  difficult  to 
understand  upon  what  grounds  it  can  be  implied,  or  why,  upon  failure  of  per- 
formance of  the  agreement  which  they  have  made,  the  law  is  to  substitute  for  it 
another  and  very  different  contract  which  they  have  not  made.  To  use  the  language 
of  Lord  Ellenborough  in  Stevenson  v.  Blakelocfr  (1  Mau.  and  Sel.  543),  "  where  there 
is  an  express  antecedent  contract  between  the  parties,  a  lien  which  grows  out  of  an 
implied  contract,  does  not  arise." 

The  inconveniences  of  establishing  such  a  lien  are  very  serious.  If  the  ship- 
owner has  a  lien  on  the  goods,  unless  the  money  agreed  to  be  paid  at  the  port  of 
shipment  has  actually  been  paid,  what,  on  arriving  at  the  port  of  discharge,  is  the 
Master  to  do?  In  many  cases,  probably  in  most  cases,  he  can  have  no  means  of 
knowing  whether  the  payment  has  or  has  not  been  made ;  the  fact  itself  may  be  a 
matter  of  uncertainty,  depending  on  the  state  of  disputed  accounts  between  the 
shipowner  and  the  merchant ;  or  the  money,  though  not  paid  at  the  day,  may  have 
been  subsequently  paid  ;  or  securities  may  have  been  taken,  or  other  arrangements 
made  for  giving  time.  Is  the  Master  to  withhold  the  goods  from  the  consignee  till 
by  communication  with  the  port  of  shipment  all  these  matters  have  been  cleared 
up?  This  communication  may  occupy  weeks,  or  even  months,  and  the  profit  or  loss 
on  the  adventure,  and  even  the  well-being  or  ruin  of  the  consignee,  may  depend,  from 
the  state  of  the  markets,  on  the  delivery  of  the  goods  a  day  or  two  sooner  or  later. 

Take,  again,  the  case  of  an  indorsement  of  a  bill  of  lading.  We  know  how  largely 
these  instruments  are  used  for  the  purpose  of  raising  money  on  the  credit  of  the 
goods  consigned  by  them.  If  an  [393]  indorsee  on  looking  at  the  bill  sees  that  the 
goods  are  subject  to  the  payment  of  freight,  he  calculates  the  value  of  the  goods,  and 
measures  his  own  advances  accordingly.  So,  if  lie  knows  that  the  goods  are  not 
subject  to  freight,  and  that  the  bill  of  lading  is  what  is  termed  "  a  clean  bill,"  he  is 
equally  relieved  from  embarrassment ;  but  how  can  he  make  advances  with  any 
safety,  if  it  be  left  in  doubt  on  the  bill  of  lading  whether  the  goods  are  to  be  liable 
to  charge  for  carriage  or  not ;  if  the  liability  of  the  goods  to  the  payment  of  freight 
depends,  not  on  the  agreement  appearing  on  the  bill  of  lading,  but  on  the  question 
whether  that  agreement  has  or  not  been  actually  performed,  and  if  the  title  to 
receive  the  goods  is  liable  to  be  suspended  till  these  facts  have  been  ascertained? 

It  was  upon  these  grounds  that  their  Lordships  proceeded  in  the  case  of  How  v. 
Kirchner  [11  Moo.  P.C.  21],  in  ignorance  that  any  different  decision  had  been  pro- 
nounced by  any  other  Court. 

We  will  proceed  to  examine  the  two  cases  to  which  we  have  adverted,  Gilkison  v. 
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Middleton  [2  C.B.  (N.S.),  134],  and  Neigh  v.  (J minim  [8  E.  and  B.  505].     The  facte  in 
GUkison  v.  Middleton,  as  far  as  they  are  material  to  the  present  purpose,  are  the 
The  Plaintiffs,  who  were  shipowners,  had  chartered  a  vessel  to  Syers  and  Co.,  for  a 
voyage  to  Singapore,  out  and  home,  in  consideration  « ►  i"  a  sum  of  between    £3000 

and  £4000,  to  be  paid  for  the  hire  of  the  ship.  Of  this  sum  £900  were  to  be  paid 
by  the  charterer's  acceptance  at  three  months'  date  on  the  sailing  of  the  ship,  and  the 
remainder  on  the  arrival  of  the  ship  from  her  return  voyage.  The  outward  ca 
was  to  be  freight  free;  then  followed  the  stipulations  on  which  the  decision  turned. 
It  was  [394]  provided  that  the  Master  of  the  ship  should  sign  bills  of  lading  at  such 
rates  of  freight  as  might  be  required  by  the  agents  of  the  charterers,  withoul  prj 
judice  to  the  charter  party,  and  that  the  shipowners  should  have  an  absolute  lien 
upon  the  cargo  for  the  recovery  of  all  freight,  dead  freight,  demurrage,  etc.,  due  to 
the  ship  under  the  charter  party.  By  the  effect  of  this  instrument  the  freight  for 
all  goods  put  on  board  this  vessel  would  be  due  to  the  charterers.  They  shipped 
on  board  for  the  outward  voyage  certain  goods  of  their  own,  which  of  course  they 
might,  if  they  pleased,  have  shipped  free  of  freight  ;  but  they  procured  the  Master, 
under  the  power  conferred  on  him  by  the  charter  party,  to  sign  three  bills  of  lading 
for  these  goods  at  certain  rates  of  freight,  amounting  altogether  to  £196  1--. 
These  goods  were  consigned  to  the  Defendants  as  agents  for  the  charterers  at  Sii 
pore  for  sale,  on  account  of  the  charterers.  In  the  margin  of  the  lulls  of  lading  wt 
the  words,  "  Freight  payable  in  Liverpool,  one  month  after  sailing  of  the  vessel,  lost 
or  not  lost."  As  regarded  the  parties  themselves  this  was  a  mere  illusion.  Syers 
and  Co.,  as  shippers  of  the  goods,  were  to  pay  the  freight  which,  in  their  character 
of  charterers  of  the  vessel,  they  were  entitled  to  receive.  They  indorsed  over  these 
bills  of  lading,  however,  to  C.  S.  Middleton  and  Son  for  an  advance  of  money; 
C.  S.  Middleton  and  Son  being,  in  fact,  a  partnership  trading  under  that  name  at 
Liverpool,  and  the  same  persons  to  whom,  as  agents  of  the  shippers,  the  goods  were 
consigned  under  the  firm  of  Middleton  and  Co.,  at  Singapore.  The  ship  sailed  on 
her  voyage,  and  the  hills  for  ,£900  were  given  by  the  charterers  to  the  Plaintiffs,  the 
shipowners:  but  before  the  goods  arrived  at  Singa-[395]-pore.  the  lulls  were  dis- 
honoured, and  the  Master  of  the  ship  received  notice  of  this  fact  from  the  shipowners 
before  the  delivery  of  the  goods.  In  this  state  of  circumstances  the  shipowners 
claimed  a  lien  on  the  goods  of  the  charterers  for  the  amount  of  the  bills  so  unpaid, 
or,  at   all  events,  on  the  freight  payable  on  those  goods  under  the  bills  of  Lading. 

The  case  turned  entirely  on  the  construction  of  the  charter  party,  by  which, 
while  on  one  hand  it  was  expressly  provided  that  the  shipowners  should  have  a  lien 
on  the  cargo  for  all  freight  due  under  the  charter  party:  on  the  other  hand,  it  was 
provided  that  the  outward  cargo  should  he  freight  free,  and  it  was  insisted  on  the 
part  of  the  consignees  that  the  lien  must,  therefore,  be  confined  to  the  homeward 
cargo  :  no  such  cargo,  in  fact,  ever  having  been  loaded.  The  Court,  however,  was  of 
opinion,  that  the  lien  extended  to  all  the  cargo,  whether  outward  or  homeward,  and 
the  grounds  of  the  judgment  were  thus  stated  by  the  Chief  Justice  Cockburn  : — "  The 
cargo  being  expressly  made  liable  for  all  freight  due  under  the  charter  party,  it 
follows,  that,  on  the  arrival  of  the  ship  at  Singapore,  there  was  £900  due  for  freight, 
for  which  the  cargo  was  liable.  If  matters  had  so  remained,  the  owners  clearly  would 
have  had  a  lien  for  that  £900.  But  they  have,  by  their  Master,  become  panics  to 
bills  of  lading  making  the  goods  deliverable  to  the  consignees  on  payment  of  certain 
specified  freight  :  and  the  Defendants  have  made  advances  upon  the  faith  of  tl 
bills  of  lading.  The  owners,  therefore,  have,  by  their  own  act,  placed  third  parties 
in  a  situation  in  which  they  would  sustain  prejudice  by  their  insisting  on  the  full 
right  to  which  they  would  otherwise  have  been  entitled.  That  being  so.  it  [396]  seems 
to  me,  that  the  utmost  the  Plaintiffs  can  lie  entitled  to  recover,  as  againsl  the  con- 
signees, is  the  freight  mentioned  in  the  three  hills  of  lading,  and  for  that  sum.  and 
that  sum  only,  they  are  entitled  to  the  judgment  of  tin    Court." 

In  this  judgment  it  is  rather  assumed  than  decided  that  by  the  terms  ot  the  bills 
of  lading,  the  goods  were  deliverable  to  the  consignees  only  on  payment  of  the 
freight.  The  argument  at  the  bar  was  directed  mainly  to  the  construction  of  the 
charter  party,  and  the  effect  of  the  special  provisions  in  the  hills  of  lading  was  not 
argued  by  the  Defendant's  Counsel,  or,  if  at  all.  not  in  such  a  manner  as  to  bring 
distinctly  under  the  view  of  the  Court  the  very  important  question  involved  in  it. 
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with  the  decided  cases  bearing  upon  the  point,  and  the  consequences  which  must 
result  from  the  decision. 

In  the  case  of  Neish  v.  Graham  [8  E.  and  B.  505],  the  same  question,  which,  a 
month  afterwards,  came  before  this  Committee  in  How  v.  Kirchner  [11  Moo.  P.C.  21], 
was  raised  in  the  Court  of  Queen's  Bench,  and  if  that  Court  had,  on  its  own  view  of 
the  case,  come  to  a  different  decision,  we  should  have  felt  ourselves  placed  in  the 
greatest  difficulty  on  the  present  occasion.  On  looking,  however,  through  the  report 
of  that  case,  it  is  clear,  that  it  was  decided  solely  on  the  authority  of  Gilkison  v. 
Middleton  [2  C.B.  (N.S.),  134].  All  the.  observations  which  fell  from  the  Court 
before  that  case  was  cited,  appear  to  be  adverse  to  the  decision  ultimately  pro- 
nounced. Lord  Campbell,  in  stopping  the  reply,  observes:  "  If  Gilkison  v.  Middle- 
ton  had  been  cited  earlier  in  the  argument,  we  should  have  relieved  Mr.  Kemplay 
sooner.  It  is  a  decision  exactly  in  point.  But  for  that  case,  it  might  have  been 
argued  that,  though  there  is  always  [397]  a  lien  where  it  is  not  waived,  yet  there  is 
such  a  waiver  when  the  freight  is  to  be  paid  at  the  port  of  discharge  [which  must 
be  a  misprint  for  port  of  shipment]  within  a  month  from  the  sailing  of  the  ship 
But,  we  find,  that  the  Court  of  Common  Pleas,  in  a  case  quite  in  point,  has  decided 
otherwise :  and  I  am  not  at  all  prepared  to  disagree  with  them.  At  all  events,  here 
is  an  express  decision  by  a  Court  of  co-ordinate  jurisdiction." 

Each  of  the  other  Judges  concur  solely  on  the  authority  of  Gilkison  v.  Middleton 
[2  C.B.  (N.S.),  134]. 

It  is,  perhaps,  hardly  possible  for  the  most  acute,  able,  and  experienced  Judges 
to  collect  with  perfect  accuracy  all  the  circumstances  of  a  case  so  complicated  as 
Gilkison  v.  Middleton,  by  merely  looking  at  the  report  during  the  progress  of  an 
argument  before  them.  For  the  reasons  which  we  have  explained,  we  cannot  think 
that  the  point  in  question  can  be  considered  as  concluded  by  that  decision ;  and 
Neish  v.  Graham  [8  E.  and  B.  505]  rests  entirely  on  its  authority. 

Having  again  considered  the  law  laid  down  in  Hon:  v.  Kirchner  [11  Moo.  P.C.  21], 
with  the  most  earnest  desire  to  correct  our  view  of  it,  if  we  could  discover  it  to  be 
erroneous,  we  must  say  that,  upon  principle,  it  appears  to  us  to  be  right,  and  that 
we  are  bound  to  abide  by  it. 

It  was  contended,  indeed,  by  the  Appellants,  that  whatever  the  law  may  be  in 
the  cases  of  Gilkison  v.  Middleton  and  Neish  v.  Graham,  there  is  a  circumstance  to 
be  found  in  the  present  case  sufficient  to  distinguish  it  in  their  favour  from  those 
authorities.  That  circumstance  is,  that  the  freight  is  here  made  payable  not  to  the 
shipowner,  but  to  a  third  person,  namely,  Jimeas  Macdonnell ;  that  it  does  not 
appear  that  he  was  to  receive  the  freight  as  agent  for  the  [398]  shipowners ;  that  he 
may  have  made,  and  probably  has  made,  advances  on  account  of  the  freight,  and 
that,  in  such  case,  payment  of  freight  to  the  Master  at  Sydney,  would  be  no  answer 
to  an  action  in  England,  for  non-payment  of  freight  to  Macdonnell;  that  although 
Macdonnell  could  have  brought  no  action  in  his  own  name,  as  the  contract  was  not 
made  with  him,  yet,  that  he  might  have  brought  an  action  in  the  name  of  the  ship- 
owners, and  that  in  such  action  payment  to  the  shipowners,  or  the  Master  as  their 
agent,  would  be  no  sufficient  defence. 

There  appears  to  their  Lordships  to  be  great  weight  in  these  arguments ;  but  it 
is  of  so  much  importance  to  the  public  interest  that  questions  of  general  mercantile 
law  should  be  determined  rather  upon  broad  principles  than  upon  nice  distinctions 
in  each  particular  case,  that  they  prefer  to  rest  their  decision  on  the  ground  that, 
where  parties,  instead  of  trusting  to  the  general  rule  of  law  with  respect  to  freight, 
have  made  a  special  contract  for  themselves  for  a  payment  which  is  not  freight,  it 
must  depend  upon  the  terms  of  that  contract  whether  a  lien  does  or  does  not  exist, 
and  that  when  the  contract  made  gives  no  lien  the  law  will  not  supply  one  by 
implication. 

For  these  reasons,  their  Lordships  are  of  opinion  that,  unless  the  contract  in 
this  case  can  be  extended  by  the  usage  of  the  place  where  it  was  made,  so  as  to  have 
an  effect  which  in  itself  it  does  not  bear,  the  lien  cannot  be  maintained. 

It  was  strongly  argued  before  us  that  the  evidence  in  this  case  was  not  admis- 
sible, for  that  its  object  was  to  introduce  into  the  contract  a  term  inconsistent  with 
its  actual  contents,  which  it  is  clear  cannot  be  done.     It  is  not  necessary  in  our 
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view  to  decide  this  [399]  point,  and  it  is,  perhaps,  therefore,  better  to  express  no 

opinion  upon  it. 

Nor  do  we  find  it  necessary  to  consider  whether  the  evidence  actually  given  was 

sufficient  to  support  the  finding  of  the  jury. 

The  ground  upon  which  it  appears  to  us  that  this  case  must  be  decided  in  favour 
of  the  Appellants,  is  this,  that  when  evidence  of  the  usage  of  a  particular  place  is 
admitted,  to  add  to  or  in  any  manner  to  affect  the  construction  of  a  written  con- 
tract, it  is  admitted  only  on  the  ground  that  the  parties  who  made  the  contract 
are  both  cognizant  of  the  usage,  and  must  be  presumed  to  have  made  their  agreement 
with  reference  to  it.  But,  no  such  presumption  can  arise  when  one  of  the  parties  is 
ignorant  of  it,  In  this  case,  the  indorsees  of  the  bills  of  lading  weir  resident,  not 
in  Liverpool,  but  in  Sydney,  and  though  they  may  be  agents  for  merchants  resident 
in  London,  there  is  no  evidence  that  those  gentlemen  were  acquainted  with  the 
alleged  usage  of  Liverpool. 

It  appeal's  to  their  Lordships  that  it  would  be  inconsistent  alike  with  the  rules 
of  law  and  the  convenience  of  commerce,  to  affect  the  construction  of  a  negotiable 
instrument  in  the  hands  of  a  bona  fide  holder  for  value  by  evidence  of  a  local  usage 
of  which  he  was  ignorant,  and  could  not  be  bound  to  take  notice. 

In  the  case  of  Howard  v.  Tucker  (1  Barn,  and  Ad.  712),  where  a  bill  of  lading 
represented  the  freight  of  goods  to  have  been  paid,  when  in  fact  ii  had  nol  been 
paid,  it  was  held  by  the  Court  that  though  such  representation  was  not  conclusive  as 
between  the  shipper  of  the  goods  and  the  shipowner,  yet  as  against  the  Indorsee  for 
value  of  the  bill  of  lading  [400]  without  notice,  the  freight  must  lie  held  to  have 
been  paid. 

If  the  bill  of  lading  holds  out  that  the  goods  are  to  be  delivered  free  of  freight  to 
the  consignee,  it  can  be  of  no  importance  from  what  cause  such  exempt  ion  from 
freight  arises:  and  being  of  opinion,  for  the  reasons  already  explained,  that  such 
is  the  representation  contained  in  these  bills  of  lading,  we  must  hold  no  freight  can 
be  claimed  in  this  case  from  the  consignee-. 

We  must  advise  Her  Majesty  to  reverse  the  judgment  appealed  from,  a  new  trial 
must  Vie  ordered,  and  the  Appellants  must   have  their  costs  of  this  appeal. 

[Mews'  Dig.  tit.  EVIDENCE,  III.  d.  9.  Usages  and  Customs  of  Trade,  a.  Principle 
of  Admissibility;  tit.  LIEN,  A.  General  Principles,  1.  Nature  of  Right;  tit. 
SHIPPING,  A.  XIII.  Freight,  1.  Nature  of,  3.  Payment,  a.  To  Whin,,,  i.  Gener- 
ally, 4.  Lien  on  Cargo,  a.  Creation  of,  c.  Against  Indorsee  or  Assignee  of  Hill  of 
Lading.  S.C.  7  W.R.  455;  5  Jur.  N.S.  395.  See  BucMe  v.  Knoop,  L867, 
L.R.  2  Ex.  129;  M'Lean  v.  Fleming,  1871,  2  H.L.  Sc.  128;  Allison  v.  Bristol 
Marine  Insurance  Co.,  1876,  1  A.C.  209. 


OX  APPEAL  FROM  THE  SUPREMK  COURT  AT  MADRAS. 

THE  EAST  INDIA  COMPANY,— Appellants;  ANDREW  ROBERTSON,  and  JOHN 
GOLDINGHAM,  and  Others,— Respondent*  *  [March   15,  16.   17.   1859]. 

The  Madras  civil  service  annuity  fund  was  created  for  the  purpose  of  providing 
annuities  to  the  civil  servants  of  the  East  India  Company  in  the  Madras  Pre 
sidency,  upon  retiring  from  service.  The  annuities  were  to  he  provided  for 
by  subscriptions  of  the  civil  servants  to  the  fund,  to  the  amount  of  one  half. 
and  by  contributions  by  the  East  India  Company  to  the  extent  of  the  other 
half.  These  contributions  were  to  he  received  by  trustees  and  applied  by 
them  to  make  good  the  deficiency  which  was  to  lie  supplied  by  the  Company. 

*  Present:  The  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon. 
The  Lord  Justice  Turner,  1  he  Right  Hon.  Sir  Edward  Ryan,  the  Right  Hon.  Sir  Cress- 
well  Cresswell,  and  the  Right  Hon.  Sir  Lawrence  Peel. 
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It  appeared  that  in  some  instances  the  trustees  of  the  fund,  where  an  excess 
of  subscriptions  had  been  paid  by  a  subscriber  entitled  to  an  annuity  beyond 
the  half  value  of  the  annuity,  had  returned  the  excess.  E.,  a  subscriber, 
from  the  institution  of  the  fund  in  1825,  had  contributed  beyond  the  half 
value  of  his  annuity.  Held  that,  although  the  regulations  of  the  Madras 
civil  service  annuity  fund  did  not  justify  a  refund  to  a  subscriber  of  the 
amount  of  his  subscriptions  in  excess  of  the  prescribed  amount,  yet  that  the 
practice  which  had  prevailed  of  the  trustees  refunding  the  contributions  in 
excess,  and  the  acquiescence  of  the  East  India  Company  in  such  practice, 
precluded  the  Company  from  disputing  the  right  of  the  subscriber  to  repay- 
ment of  the  surplus  of  his  subscriptions  in  excess  of  the  half  value  of  the 
annuity  payable  out  of  the  fund  [12  Moo.  P.C.  465,  -166]. 
Two  sets  of  Defendants  severed  in  defence  (their  interests  involving  an  alter- 
native as  to  which  was  responsible  to  the  Plaintiff),  and  the  Court  below  fixed 
one  set  of  the  Defendants  with  the  liability.  Upon  an  appeal  in  which  the 
Plaintiff  was  made  sole  Respondent,  the  other  Defendants  were  held  entitled 
to  appear,  and  to  lodge  a  separate  case  [12  Moo.  P.C.  -403]. 

This  was  an  appeal  from  a  decree  of  the  Supreme  Court  of  Judicature  at  Madras, 
which  declared  the  Resjjondent,  Robertson,  entitled  to  the  repayment  [401]  by  the 
Appellants  of  the  accumulated  amount  of  his  subscriptions  to  the  Madras  civil  ser- 
vice annuity  fund,  and  of  interest  thereon  in  excess  of  half  the  value  of  the  annuity 
payable  to  the  Respondent,  Robertson,  out  of  the  fund. 

The  suit  was  instituted  by  the  Respondent.  Robertson,  against  the  Appellants  and 
the  other  Respondents,  John  Goldingham,  Guy  Lushington  Prendergast,  Thomas 
Pycroft,  Franklyn  Lushington,  George  Ellis,  Alexander  John  Arbuthnot,  and  James 
Duncan  Sim,  the  managers  and  trustees  of  the  Madras  civil  service  fund.  The 
object  of  the  bill  was  to  compel  a  refund  or  repayment  by  the  Appellants  and  the 
trustees  of  the  fund,  of  the  accumulated  amount  of  the  Respondent,  Robertson's, 
subscription  to  the  Madras  civil  service  annuity  fund,  and  interest  in  excess  of  half 
the  value  of  the  annuity  pa}?able  to  him  out  of  the  fund.  The  question  turned  upon 
the  constitution  and  construction  of  certain  deeds  creating  the  Madras  civil  service 
annuity  fund,  and  the  rules  and  regulations  for  the  [402]  administration  of  that 
fund.  The  facts,  with  the  history  of  the  institution  of  the  fund,  are  so  fully  set. 
forth  in  the  judgment  that  any  further  statement  here  is  unnecessary. 

By  the  decree  of  the  Supreme  Court  at  Madras,  it  was  declared  that  the  Plaintiff 
was  entitled  to  a  refund  or  repayment  of  the  surplus  or  excess  paid  by  the  Plaintiff 
to  the  Madras  civil  service  annuity  fund,  as  a  subscriber  to  the  fund,  with  interest 
thereon  from  the  28th  of  April,  1855,  to  the  day  of  payment,  at  the  rate  of  five 
per  cent  per  annum.  And  the  Court  further  decreed  that  the  Defendants,  the  East 
India  Company,  should  pay  to  the  Plaintiff  the  sum  of  Rs.  39,014,  being  the  amount 
of  such  surplus  or  excess,  and  also  the  sum  of  Rs.  5055,  being  the  amount  of  interest, 
making  together  the  sum  of  Rs.  44,069.  And  the  Court  further  declared  that  the 
Defendants,  the  East  India  Company,  were  liable  to  pay  to  the  Plaintiff  an  annuity 
of  £1000  per  annum  up  to  the  time  of  his  death. 

The  Appellants  brought  the  present  appeal  from  that  decree.  They  made  Robert- 
son, the  Plaintiff  in  the  Court  below,  the  sole  Respondent  to  the  appeal. 

In  consequence  of  which 

Mr.  W.  W.  Mackeson  (2nd  Dec.  1858  *)  moved,  on  behalf  of  the  Defendants,  Hie 
trustees  and  managers  of  the  civil  service  annuity  fund,  for  leave  to  appear 
separately,  as  they  had  an  interest  dis-[403]-tinct  from  the  East  India  Company, 
who  sought  to  make  the  trustees  of  the  fund  responsible  to  the  Respondent. 

Mr.  W.  H.  Melvill,  for  the  Appellants,  opposed,  on  the  ground  that  it  would  entail 
unnecessary  expense  upon  the  fund,  if  the  trustees  were  made  parties. 

Their  Lordships  were  of  opinion,  that   as  the  trustees  had  put   in  a  separate 

*  Present:  The  Right  Hon.  Dr.  Lushington,  The  Right  Hon.  The  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  The  Lord  Justice  Turner,  the  Right  Hon.  Sir  Edward 
Ryan,  and  the  Right  Hon.  Sir  John  Taylor  Coleridge. 
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answer  in  the  Court  below,  and  the  Appellants  soughl  to  ti\  them  with  the  liability, 
they  were  entitled  to  appear  and  lodge  a  separate  case. 

The  appeal  was  argued  by  Sir  R.  Bethell,  Q.C.,  Mr.  E.  J.  Lloyd,  Q.C.,  and  Mr. 
VY.  H.  Melvill,  for  the  Appellants;  and  Mr.  R.  Palmer.  Q.C.,  and  Mr.  Freeling,  for 
t  he  Respondent,  Robertson. 

Mr.  Rolt.  Q.C.,  and  Mr.  W.  W.  Maekeson,  appeared  for  the  trustees  of  the  fund. 
but  were  not  called  upon,  as  the  Appellants  undertook  the  responsibility  of  the 
trustees. 

The  points  submitted  to  their  Lordships  in  argument  sufficiently  appear  in  the 
judgment.  The  authorities  cited  were,  upon  the  question  whether  Robertson  was 
entitled  to  have  the  excess  of  his  subscriptions  refunded,  Boldero  v.  '/'/,,  East  India 
Company  (a),  Dan's  v.  The  Trustees  of  the  Madras  Civil  Senrict  Fund  (6).  [404] 
And,  as  to  the  effect  of  the  mistake  in  the  construction  of  the  rules  and  regulations 
of  the  Madras  civil  service  annuity  fund,  by  the  trustees  in  granting  a  refund  to 
annuitants,  entitling  a  subscriber  to  relief  in  equity.  The  Directors  of  the  Midland 
Western  Railway  of  Ireland  v.  Johnson  (6  H.L.  Cases,  798),  Kerr  v.  The  Middlt 
Hospital  (2  De  G.  Mac.  and  Gor.  576),  Stokes  v.  Heron  (12  Clk.  and  Fin.  161), 
Rowlings  v.  Jennings  (13  Yes.  38),  Stretch  v.  Watkim  (1  Madd.  253),  and  Clough  v, 
Wynne  (2  Madd.  188),  were  referred  to. 

Their  Lordships'  judgment  was  delivered  by 

The  Lord  Justice  Turner  (20th  June,  1S59). — This  is  an  appeal  by  the  Mast  Indi  i 
Company  from  a  decree  of  the  Supreme  Court  of  Judicature  at  Madras,  by  which 
that  Court  declared  the  Respondent,  Robertson,  to  be  entitled  to  a  refund  or  repay- 
ment of  the  surplus,  or  excess,  paid  l>y  him  to  the  Madras  civil  service  annuity  fund, 
as  a  subscriber  to  the  fund,  with  interest  from  the  28th  of  April,  1855  (the  date  to 
which  the  Respondent's  account  was  made  up  by  the  trustees  of  the  fund),  to  the 
day  of  payment,  at  the  rate  of  £5  per  centum  per  annum;  and  the  Court  decreed 
the  East  India  Company  to  pay  to  the  [405]  Respondent  the  sum  of  Rs.  44,069,  the 
amount  of  such  surplus,  or  excess,  and  interest  ;  and  the  Court  also  declared  that 
the  East  India  Company  was  liable  to  pay  to  the  Respondent  an  annuity  of  £  L000,  up 
to  the  time  of  his  death,  and  decreed  the  Company  to  pay  the  same  accordingly  : 
and,  further  decreed  the  Company  to  pay  the  Respondent's  costs  of  the  suit.  There 
were  some  further  directions  in  the  decree  as  to  acts  to  be  done  by  the  trustees  of  the 
fund,  for  the  purpose  of  effectuating  the  payments  decreed  to  be  made  by  the  Com- 
pany, but  it  is  unnecessary  to  refer  particularly  to  those  directions,  the  Company 
having  very  properly,  upon  the  hearing  of  the  appeal,  taken  upon  themselves  the 
case  of  the  trustees. 

The  Madras  civil  service  annuity  fund  had  its  origin  in  the  year  1800,  when  it 
was  determined  that  the  objects  of  an  institution,  which  had  been  founded  in  the 
year  1787.  to  provide  for  the  widows  and  children  of  the  civil  servants  of  the  Madia- 
Presidency,  should  be  extended  for  the  purpose  of  securing  to  a  certain  number  of 
the  civil  servants  of  the  Presidency  annuities  on  which  they  might  retire  from  the 
service. 

This   extension   was  carried  into  effect   by  a  deed  poll,  dated   the    1st    of   Sep- 
tember.   1800.      In  the  year   1814,  the  funds  of  the  institution,  to  which  the   K 
India  Company  were  large  contributors,  had  greatly  accumulated,  and  it  was  deter- 
mined to  separate  the  charity  and  annuity  branches  of  the  fund,  and  to  increase  'he 
number  of  the  annuitants. 

A  deed  poll,  dated  the  1st  of  July,  1811.  was  accordingly  executed  by  a  large 

(a)  26  Beav.  316.     Affirmed  on  appeal  by  the  Lord  Chancellor,  Jan.  11th.  1860. 

(6)  This  case  is  not  reported.  The  facts  were  these: — In  the  year  1852,  Davis, 
a  member  of  the  civil  service,  and  a  subscriber  to  the  Madras  fund  of  1825,  tiled  a 
bill  in  the  Supreme  Court  of  Madras  against  the  then  trustees  of  the  fund,  for  the 
refund  of  the  excess  of  his  subscriptions  over  the  half  value  of  his  annuity;  the 
suit  was  defended  by  the  trustees  on  behalf  of  the  East  India  Company.  <  >n  the 
7th  of  August,  1856,  a  decree  was  j)assed,  whereby  it  was  declared  that  Davis  n 
entitled  to  a  refund  of  such  surplus;  and  the  trustees  were  directed  to  pay  the  -ante 
to  hirn  with  costs.     The  trustees  accordingly  paid  the  surplus. 
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number  of  the  civil  servants  of  the  Presidency.  The  provisions  of  this  deed  were 
to  this  effect ;  the  accumulated  funds  of  the  institution  were  assigned  to  trustees. 
as  to  five-[406]-eighths,  in  trust  for  the  charity  branch ;  and  as  to  the  remaining 
three-eighths,  in  trust  for  the  annuity  branch.  There  were  to  be  seven  trustees  of 
the  funds,  of  whom  the  Chief  Secretary  and  the  Accountant-General  of  the  Madras 
Government  were  to  hold  the  office  ex  officio,  and  the  others  were  to  be  annually 
elected.  The  Sub-treasurer  of  the  Madras  Government  was  to  be  the  treasurer  of 
the  institution,  and  the  moneys  belonging  to  the  fund  were  either  to  be  kept  in  the 
public  treasury,  or  invested  on  public  Government  securities ;  and  as  to  the  annuity 
branch,  in  order  to  secure  the  payment  of  twenty-three  annuities  of  £400  each,  a 
capital  of  two  and  a  half  lacs  of  star  pagodas  was  to  be  raised  by  the  three-eighths 
of  the  capital  belonging  to  the  fund  and  the  accumulations  upon  it,' and  by  the 
contributions  of  the  East  India  Company,  and  the  payments  of  the  parties  to  the 
deed.  Each  party  was  to  pay  to  the  annuity  branch  two  per  cent,  per  annum  on 
all  his  salaries,  allowances,  emoluments,  and  fees  of  office,  until  the  two  and  a  half 
lacs  of  star  pagodas  should  have  been  accumulated ;  but  no  party  was  to  be  re- 
quired to  subscribe  towards  forming  the  accumulated  capital  more  than  2500 
pagodas.  When  the  two  and  a  half  lacs  of  star  pagodas  should  have  been  accumu- 
lated, the  rate  of  subscription  was  to  be  reduced  to  such  an  amount  as  would  pro- 
vide the  annual  sum  of  8000  pagodas,  being  the  sum  required,  with  the  interest  on 
the  accumulated  capital,  to  answer  the  twenty-three  annuities  of  £400.  Each  of 
the  annuities  was  to  be  payable  for  the  life  of  the  person  accepting  it.  The  annui- 
ties were  to  be  offered  to  the  civil  servants,  parties  to  the  deed,  according  to  their 
Seniority,  but  no  party  was  to  be  allowed  to  accept  an  annuity  from  [407]  the  fund 
until  he  should  have  paid  to  the  annuity  branch  the  sum  of  2000  pagodas.  The 
number  of  the  annuities  was  not  to  exceed  twenty-three,  unless  the  Court  of 
Directors  should  previously  sanction  an  increased  number.  Any  party  accepting 
an  annuity  was  to  resign  the  service  before  the  1st  of  January  next  following  his 
acceptance. 

Another  deed  poll,  dated  the  1st  of  May,  1818,  was  afterwards  executed  by  many 
of  the  civil  servants  of  the  Presidency.  By  this  deed,  after  reciting  the  deed  poll 
of  1814,  it  was  agreed  that  sixty  annuities  of  £600  sterling  should  thereafter  be 
granted  and  paid  to  the  persons  who  were  parties  to  the  recited  deed,  and  to  that 
deed,  under  the  same  provisions,  however,  as  were  contained  in  the  recited  deed 
as  to  the  annuities  of  £400 ;  it  was  further  agreed  that  none  of  the  parties  to  the 
deed  should  be  allowed  to  accept  an  annuity  of  £600,  until  he  should  have  paid  to 
the  annuity  branch  of  the  fund  the  sum  of  5490  pagodas,  except  that  a  remission  or 
abatement  was  to  be  made  in  favour  of  certain  parties.  It  was  also  agreed  that 
the  increased  monthly  contribution  to  the  annuity  branch  of  the  fund  should  be  paid 
by  each  of  the  parties  to  the  deed  so  long  as  he  continued  to  receive  salary,  allow- 
ance, emoluments,  or  fees  of  office,  notwithstanding  he  might  have  subscribed  the 
whole  of  the  5940  pagodas ;  and  the  contribution  thereafter  to  be  made  by  the 
parties  to  the  annuity  branch  was  fixed  at  the  rate  of  three  and  three-quarters  per 
cent,  per  annum,  on  all  salaries,  allowances,  emoluments,  and  fees  of  office. 

In  the  year  1824,  the  East  India  Company  concurred  with  their  civil  servants 
in  Bengal  in  the  establishment  of  a  fund  for  granting  them  annuities  on  [408]  their 
retiring  from  the  service.  The  principles  on  which  that  fund  was  to  be  established, 
and  the  rules  by  which  the  application  of  it  was  to  be  governed,  were  contained 
in  a  despatch  from  the  Court  of  Directors  to  the  Government  of  India,  dated  the 
8th  of  December,  1824,  and  in  a  paper  appended  to  that  despatch,  containing  the 
regulations  of  the  fund  as  proposed  by  a  committee  of  the  Bengal  civil  servants, 
with  the  alterations  in  those  regulations  which  the  Court  of  Directors  considered  to 
be  necessary. 

The  despatch  is  to  this  effect:  it  notices,  in  the  early  part  of  it,  the  annuity 
funds  at  Madras,  and  that  at  Madras  the  condition  of  the  grant  of  the  annuities 
was  that  the  grantee  should  have  paid,  either  in  subscriptions  to  the  fund,  a  certain 
aggregate  sum,  or  that  he  should  pay  the  difference  between  such  sum  and  the 
amount  of  his  subscriptions.  It  then  points  out,  in  paragraph  40,  that  an  annuity 
fund  to  be  successful  must  derive  material  assistance  from  the  Company;  and  then 
in  paragraphs  41,  42,  43,  it  proceeds  thus: — "'41.  A  contribution  to  an  annuity 
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fund  from  the  Company  is  evidently  a  boon  to  the  service,  and  operates  precisely  in 
the  same  way  as  if  the  Company  itself  were  to  grant  annuities  to  civil  servants  up  in 
retirement,  so  that  the  real  pecuniary  advantage  to  the  service  of  a  fund  bo  con- 
stituted is,  that  a  civil  servant,  when  he  retires,  has  in  addition  to  his  own  savings, 
whether  they  have  accumulated  in  the  shape  of  subscriptions  to  the  fund,  or  in  any 
Other  mode,  a  life  annuity  proportionate  to  his  Bhare  of  the  Company's  contribution 
to  the  fund;  and  if,  in  aid  of  their  direct  contribution,  the  Company  protect  the 
fund  from  loss  by  establishing  fixed  rates  of  interest  and  exchange,  then  the  servants 
derive  the  [409]  further  advantage  of  individual  protection  from  these  contingent 
losses  to  the  extent  of  their  individual  property  in  the  fund. 

Il\  With  a  view  to  establish  a  fund  on  such  Liberal  principles  as  to  insur< 
success  as  a  measure  highly  beneficial  to  the  whole  Bervice,  we  conceive  that   the 
Company's  contribution  should  he  proportionate  to  the  contribution  of  tic-  -civic,.. 
and  the  amount  of  both  must  necessarily  be  fixed   in  relation  to  the  extenl   of  the 
advantages  which  the  fund  may  be  destined  to  afford. 

I-'!.  These  advantages  should  certainly  In-  considerable,  because,  in  order  that 
the  fund  may  be  beneficial  to  the  service,  it  is  important  that  all  the  annuities  from 
it.  as  they  accrue,  should  be  accepted  by  old  servants,  so  as  that  the  fund  may  not  lie 
instrumental  to  the  retirement  of  young  and  active  servants )  and  it  cannot  be  ex- 
pected that  old  servants  in  the  possession,  as  they  generally  are,  of  lucrative  offices, 
would  be  tempted  to  retire  if  the  annuity  did  not  afford  a  material  addition  to  such 
income  as  the  party  may  possess." 

Then  in  paragraph  -11,  it  states  thai  the  attention  of  the  Court  of  Directors  has 
been  directed  to  four  particulars;   first,  the  amount  of  each  annuity;   second,  the 
number  of  the  annuitants  ;   third,  the  proportion  of  the  value  of  the  annuity  which 
should  be  paid  by  the  annuitant;  and  fourthly,  the  security  thai  the  annuith 
be  regularly  paid. 

As  to  the  amount  of  the  annuity,  it  states,  in  paragraph  46,  that  the  Direcl  >rs 
have  come  to  the  determination  that  the  annuities  should  not  fall  short  of  Rs.  10,000 
each,  payable  in  England  at  the  rate  of  2s.  the  rupee,  being  £1000  sterling. 

[410]  Then,  as  to  the  number  of  the  annuities,  it  proceeds  in  paragraph  17 
thus: — "  The  next  point  which  has  called  for  consideration  is  the  number  of  annui- 
ties which  should  be  granted  in  each  year;  upon  which  we  have  found  it  neceE 
in  the  first  place,  to  determine  what  should  be  the  qualification  of  an  annuitant  in 
respect  of  length  of  service;  and  we  have  resolved  that  a  civil  servant  should  tot 
be  eligible  to  accept  an  annuity,  unless  he  have  been  actually  in  the  civil  service 
the  full  period  of  twenty-five  years,  or  upwards,  and  resident  in  India  in  the  service 
not  less  than  twenty  two  years;"  and  then  in  paragraph  48,  "We  are  also  of 
opinion,  that  the  fund  should  be  so  constituted  as  to  afford  a  reasonable  expectation 
that  at  the  end  of  twenty-five  years  from  the  date  of  appointment  to  tin-  service,  a 
civil  servant,  having  completed  the  term  of  actual  residence  already  specified,  would 
obtain  the  offer  of  an  annuity." 

And  then,  in  paragraph  51,  it  states  that  the  Directors  have  determined  thai 
nine  should  be  the  number  of  the  annuities  in  each  year.  It  then  enters  upon  the 
question  as  to  the  proportion  of  the  value  of  the  annuities  which  should  be  paid  by 
the  annuitants;  as  to  which  it  proceeds  in  paragraph  52  thus:  "  The  third  poinl 
requiring  attention,  is  the  proportion  of  the  value  of  the  annuity  which  should  lie 
paid  by  the  annuitants,  or,  in  other  words,  what  shall  be  the  sum  paid  by  a  servant, 
including  his  accumulated  subscriptions,  to  entitle  him  to  an  annuity  if  othervi  ise 
eligible;  upon  which  point,  we  must  observe,  that  we  consider  it  of  essential  im- 
portance that,  so  far  as  may  be  practicable,  the  advantages  afforded  by  the  fund 
should  be  available  by  those  eligible  to  receive  them  upon  terms  of  strict  equality." 
"  53.  If  the  an-[411]-nuitants  were  all  of  the  same  age  when  they  became  such,  this 
point  could,  in  a  great  degree,  be  accomplished  by  fixing  an  aggregate  sum  as  the 
purchase-money  for  the  annuity,  but  as  the  ages  of  the  annuitants  must  naturally 
vary,  it  follows  that,  to  maintain  strict  equality,  the  amount  of  the  purchase-money 
should  depend  upon  the  value  of  the  annuity,  which,  of  course,  is  regulated  by  the 
age  of  the  annuitant."  "54.  The  Committee  of  the  servants  upon  your  establish- 
ment propose  that  '  any  subscriber  who  may  accept  the  tender  of  an  annuity  Rhall 
be  required,  to  entitle  him  to  such  an  annuity,  to  pay  to  the  institution  the  differ- 
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ence  between  two-thirds  of  the  actual  value  of  the  annuity  on  his  life  and  the 
accumulated  value  of  his  previous  contributions,  in  case  the  latter  quantity  shall 
be  less  than  the  former.'  "  "  55.  But  as,  for  the  reasons  already  assigned,  we  have 
determined  that  the  annuity  be  Rs.  10,000,  we  are  of  opinion  that,  in  order  to  render 
that  arrangement  of  important  value  to  the  service,  the  proportion  of  purchase- 
money  should  be  reduced,  and  we  have  accordingly  resolved  to  fix  it  at  one-half  the 
value  of  the  annuity,  according  to  the  following  table,  which  is  calculated  upon  the 
principle  of  our  allowing  an  interest  of  6  per  cent,  per  annum  upon  all  the  balances 
of  the  fund,  as  hereafter  explained,  viz. :  — 

Rupees. 

If  of  the  age  of  40  years 1,07,050 

1,05,800 
1,04,730 
1,03,560 
1,02,350 
1,01,100 
[412]  „  46      „       .  .  99,800 

98,410 
97,070 
95,630 
94,170 
92,730 
91,290" 

"  56.  Upon  this  principle,  a  servant  getting  an  annuity  at  the  expiration  of 
twenty-five  years'  service,  and  at  the  age  of  forty-five,  will  pay  altogether,  including 
interest  upon  his  subscriptions,  Rs.  50,550,  for  an  annuity  of  Rs.  10,000,  instead 
of  Rs.  47,180,  the  sum  proposed  by  the  Bengal  civil  servants,  for  an  annuity  of 
Rs.  7000." 

"  57.  But  although  in  the  mode  here  proposed  all  servants,  upon  becoming 
annuitants,  will  pay  half  the  value  of  their  respective  annuities,  and  no  more,  and 
will  so  far  be  placed  upon  an  equal  footing,  yet  it  has  not  escaped  our  observation 
that  there  will  be  a  material  difference  in  the  value  of  the  risks  incurred  by  the 
several  subscribers  of  losing,  by  death  or  early  retirement,  the  amount  of  their 
contributions." 

And,  after  pointing  out  in  this  57th  paragraph  the  differences  of  risk  arising 
from  the  different  amounts  which  would  be  payable  by  the  different  subscribers 
and  the  different  periods  for  which  they  would  pay,  it  brings  this  part  of  the 
subject  to  a  conclusion  in  the  same  57th  paragraph,  in  these  words: — "  Thus  it  is 
clear  that  subscribers  becoming  annuitants  during  the  first  twenty-five  years,  will 
not  have  incurred  a  risk  of  equal  amount,  either  relatively  one  with  another  or 
with  those  who  become  annuitants  after  the  expiration  of  that  period.  Of  this 
advantage,  however,  existing  servants  could  not  be  deprived  [413]  without  sacrificing 
one  important  object  of  the  fund,  viz.,  the  inducement  which  it  will  afford  to  old 
servants  who  retire;  and  it  may  also  be  observed  that  the  benefit  which  the  younger 
servants  will  derive  from  such  retirements,  together  with  the  advantage  which  they 
will  severally  possess  of  accumulating  a  fund  for  the  purchase  of  the  annuity  by 
gradual  deposits,  improved  at  a  fixed  and  favourable  rate  of  interest,  will,  in  a 
great  degree,  countervail  the  difference  of  risk  as  compared  with  their  seniors,  who 
will  not  have  enjoyed  to  the  same  extent  the  benefit  either  of  accelerated  promotion 
or  accumulation  by  gradual  deposits  at  interest." 

Proceeding  then  to  the  fourth  head,  that  of  security,  it  points  out,  in  paragraph 
58,  that  when  an  annuity  was  granted,  the  value  of  it  should  be  set  apart;  and  it 
then  enters  upon  the  means  by  which  the  advantages  to  be  derived  from  the  annuity 
fund  are  proposed  to  be  secured,  and  states  those  means  to  be,  first,  by  subscriptions 
from  civil  servants  proportioned  to  their  official  income,  the  rate  of  which  is  fixed 
at  four  per  cent,  upon  the  salaries  and  allowed  emoluments  of  subscribers ;  secondly, 
by  contributions  from  the  Company,  as  to  which  there  are  the  following  provisions 
in  paragraph  61: — "With  a  view  essentially  to  promote  the  welfare  of  this 
important  class  of  the  Company's  servants,  to  whom  is  intrusted  the  discharge  of 
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very  arduous  and  responsible  duties,  and  from  a  conviction  that  pecuniary  ad- 
vantages of  equal  extent  could  not  so  beneficially  be  communicated  in  any  other 
mode,  we  have  resolved,  that,  provided  an  annuity  fund  be  formed  in  Bengal,  upon 
the  principles  explained  in  this  despatch,  and  under  such  a  modification  as  we  shall 
prescribe,  of  the  regulations  [414]  framed  by  a  Committee  of  the  civil  servants,  on 
the  28th  of  January,  1822,  the  Company  shall  contribute  whatever  sum  may  be 
required  in  addition  to  the  contributions  of  subscribers,  to  enable  the  fund  to  granl 
such  number  of  annuities  as  may  be  accepted  under  the  prescribed  regulatioi 
exceeding  nine  per  annum."  Then  paragraph  <>L'  says,  "  With  this  vie* 
desire  that  the  fund  be  annually  credited  with  a  sum  equal  to  the  ambunl  yielded 
within  thi'  year  by  the  subscription  of  four  per  cent,  on  the  official  incomes  of  the 
subscribers,  and  that  you  receive  into  deposit,  and  allow  interest  at  six  per  cent, 
per  annum,  to  he  computed  annually  upon  the  balance  belonging  to  the  fund;  we 
also  desire,  that  if,  at  the  expiration  of  five  years  from  the  date  of  the  institution 
of  the  fund,  the  balance  shall  be  less  than  the  amount  apparent  in  the  prospective 
calculation  contained  in  a  subsequent  pail  of  this  despatch,  the  fund  be  credited  by 
you  with  the  amount  of  the  deficiency;  that  if,  on  the  other  hand,  the  balance  shall 
exceed  the  balance  so  calculated,  then  an  annual  deduction  equal  to  the  income 
derived  from  the  excess  of  balance  shall  lie  made  either  from  the  Company's  con- 
tribution, or  from  the  rate  of  interest  allowed  on  the  accumulations  of  the  fund,  at 
the  option  of  the  Court  of  Directors;  that  a  similar  adjustment  be  effected  at  th< 
expiration  of  each  succeeding  five  years  ;  and  that,  when  the  fund  shall  have  arrived 
at  the  twenty-fifth  year  of  its  operation,  the  table  of  the  valuation  of  annuities  be 
corrected  according  to  the  experience  of  the  intervening  period,  and  the  Companv's 
contribution  be  then  finally  limited  to  the  sum  which,  when  added  to  the  con- 
tributions of  subscribers,  and  to  the  income  derived  from  the  accumulated  balance, 
will  make  a  total  [415]  income  equal  to  the  grant  of  nine  annuities  annually, 
according  to  the  valuation  which  shall  then  be  fixed. 

"  63.  Upon  the  principles  which  we  have  thus  explained,  the  Dumber  of  nine 
annuities  annually  is  virtually  guaranteed  by  the  Company,  and  the  Companv's 
contribution  is  limited  to  the  amount  necessary  for  the  accomplishment  of  that 
important  object . 

"64.  We  have  further  resolved  that  an  interest  of  six  per  cent,  per  annum  be 
allowed  on  the  funds  set  apart  for  the  payment  of  annuities." 

And,  thirdly,  by  fines  from  subscribers  on  becoming  annuitants,  which  are 
referred  to  in  paragraph  66,  in  these  terms: — "There  is  another  large  source  of 
income;  viz.,  the  difference  between  the  accumulated  value  of  a  subscriber's  con- 
tributions, and  one-half  of  the  value  of  his  annuity.  This,  in  the  earlier  periods  of 
the  operation  of  the  fund,  will  be  considerable,  hut  its  amount  will,  of  course, 
decrease  annually  until  the  end  of  twenty-five  years,  when  we  calculate  that  tin 
accumulated  value  of  a  subscriber's  contributions  for  the  whole  of  that  period  will 
average  Rs.  38,876  ;  that  the  age  of  the  subscriber  will  be  about  forty-five,  and 
half  the  value  of  the  annuity  Rs.  50,550 ;  so  that  the  fine  to  be  paid  up  on  beconiiii'_r 
an  annuitant,  after  having  subscribed  to  the  fund  for  twenty-five  years,  will  be 
about  Rs.  11,674.  In  this  view,  therefore,  when  the  fund  shall  have  been  In  opera 
tion  twenty-five  years,  its  income  from  fines  will  probably  average  Rs.  1,05,066  pel 
annum." 

The  despatch,  then,  after  expressing  the  wish  of  the  Directors  to  bring  the  fund 
into  operation  with  the  least  practicable  delay,  sets  out  a  prospective  calculation 
of  the  receipts  and  disbursements  of  the  fund,  proceeding  upon  this  footing:  first, 
the  ages  of  [416]  the  subscribers  at  the  times  when  they  would  become  annuitants 
are  estimated,  the  age  in  the  eighth  and  subsequent  years  being  taken  to  lie  forty- 
five,  and  then  the  average  of  the  salaries  of  the  Bengal  civilians  at  the  several  periods 
of  their  service  are  taken,  and  from  these  data  the  income  to  be  derived  from  fines 
is  calculated;  then  the  entire  income  in  each  year  from  contributions  and  fines  i- 
computed,  and  the  expenses  and  the  value  of  the  nine  annuities  at  the  expii 
of  the  year  are  deducted,  and  thus  the  state  of  the  fund  at  the  end  of  each  of  the 
first  twenty-four  years  is  ascertained  ;  the  result  of  the  calculal  ion.  as  summed  up  in 
paragraphs  72  and  73,  being  that,  at  the  end  of  the  twenty-fourth  year,  there  will 
be  an   income  exceeding  the  value  of  nine  annuities,  upon  lives  of  forty-five. 
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Paragraphs  74  and  75  then  point  out  possible  disturbances  in  these  calculations, 
in  these  terms: — "  74.  It  is  probable  that  in  the  course  of  the  years  included  in  the 
foregoing  statement  some  of  the  subscribers,  by  obtaining  accelerated  promotion 
through  the  retirements  occasioned  by  the  fund,  will  have  contributed  a  larger 
amount  in  the  shape  of  subscriptions  than  has  been  assumed,  but  this  effect  will  in 
a  great  degree  be  counterbalanced  by  the  cases  in  which  the  contributions  of  sub- 
scribers will  be  suspended  for  the  period  of  their  absence  to  Europe  under  the  regula- 
tions announced  in  this  despatch. 

"  75.  Any  variation  of  importance  that  may  occur  in  the  actual  result,  as 
compared  with  our  calculation,  will  be  satisfactorily  adjusted  by  the  arrangement 
which  we  have  prescribed  in  the  62nd  paragraph." 

And,  lastly,  the  despatch  states,  that  the  Directors  have  determined  that  every 
annuity,  as  it  should  [417]  become  due,  should  be  paid  over  by  the  managers  of 
the  fund  to  the  Government  of  Bengal,  and  issued  to  the  annuitant  by  the  Company 
in  England  at  an  exchange  of  2s.  the  sicca  rupee. 

The  regulations  of  the  fund,  as  altered  by  the  Court  of  Directors,  which  were 
appended  to  the  despatch,  so  far  as  material  to  the  question  before  us,  were  as 
follows: — The  subscribers  were  to  contribute  one  twenty-fifth  part  of  their  salaries 
and  other  emoluments.  The  annuities  were  fixed  at  Rs.  10,000  each,  payable  in 
England  at  2s.  the  rupee,  being  £1000  sterling.  They  were  to  be  tendered  to  the 
subscribers  having  served  in  the  civil  service  twenty-five  years,  and  actually  resided 
twenty-two  years  of  that  period  in  India,  according  to  their  seniority  on  the  gradation 
list  of  the  service  as  fixed  by  the  Court  of  Directors :  and  the  right  of  preference 
was  not  to  be  barred  by  refusal  in  a  preceding  year. 

'The  number  of  annuities  was  not  to  be  more  than  would  complete  nine  per 
annum.  The  actual  value  of  annuities  tendered  and  accepted  was  to  be  passed  to 
a  separate  account  on  the  books  of  the  institution,  under  the  head  of  appropriated 
funds,  and  to  the  debit  of  this  account  were  to  be  entered  all  payments  in  satisfaction 
of  annuities.  Any  subscriber  having  resided  in  India  in  the  civil  service  not  less 
than  twenty-two  years,  and  been  a  member  of  the  institution  the  full  period  of 
twenty-five  years,  retiring  from  the  service  before  the  option  of  an  annuity  should 
devolve  on  him,  was  to  be  entitled  to  the  same  in  his  prior  turn,  without  any  pay- 
ment to  the  fund,  save  what  might  be  claimable  under  the  following  rule  ;  and  any 
subscriber  so  retiring  previous  to  having  paid  the  subscription  for  the  [418]  afore- 
said period  of  twenty-two  years,  was  to  be  similarly  entitled,  provided  he  continued 
to  contribute  for  the  deficient  years,  according  to  the  average  of  the  contributions 
of  those  of  his  own  standing,  or  made  such  payment  in  hand  as  the  manager  should 
regard  as  equivalent.  Any  subscriber  who  might  accept  the  tender  of  an  annuity 
was,  in  order  to  entitle  him  to  such  annuity,  to  pay  to  the  institution  previous  to 
the  date  at  which  the  annuity  was  to  commence,  the  difference  between  one-half  of 
the  actual  value  of  the  annuity  on  his  life,  and  the  accumulated  value  of  his 
previous  contributions,  in  case  the  latter  quantity  should  be  less  than  the  former. 
Any  member  so  choosing,  might  decline  paying  the  difference  defined  in  the  fore- 
going rule,  and  was,  in  such  case,  to  be  entitled  to  an  annuity  diminished  in  pro- 
portion to  the  sum  by  which  the  accumulated  value  of  his  contributions  was  less  than 
one-half  of  the  actual  value  of  an  annuity  on  his  life. 

Rules  14  and  16  were  as  follows: — "  14.  Any  subscriber  who  may  be  dismissed 
from  the  Honourable  Company's  service  shall  forfeit  all  right  to  benefit  by  the 
institution,  and  be  entitled  to  no  refund  of  payment  which  he  may  have  made."  "  1  (>. 
The  resignation  of  the  Honourable  Company's  service  is  an  essential  condition  to 
entitle  an  individual  to  an  annuity  from  the  institution." 

The  affairs  of  the  institution  were  to  be  managed  by  a  Committee  of  nine,  of 
whom  four  were  to  be  ex  officio :  the  Chief  Secretary  to  Government,  the  Accountant- 
General,  the  Sub-Treasurer,  and  the  Civil  Auditor  ;  the  others  were  to  be  elected 
at  a  general  meeting.  Rule  21  was  as  follows: — "The  Sub-Treasurer  of  Govern- 
ment shall,  with  the  permission  [419]  of  his  Excellency  the  most  noble  t  he  Governor- 
General  in  Council,  be  requested  to  act  as  treasurer  to  the  fund,  ami  all  money, 
and  securities  for  money,  belonging  to  the  fund  in  India,  shall  be  kept  in  the  public 
treasury,  subject  to  the  direction  and  control  of  the  trustees  and  managers  of  the 
fund." 
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The  funds  uf  the  institution,  as  well,  as  those  set  aparl  for  the  payment  of 
annuities  as  those  arising  from  the  accumulation  of  capital,  were  to  be  deposited  in 
the  public  treasury.  All  questions  proposed  at  a  general  meeting,  whether  annual 
or  special,  were  to  be  determined  by  a  majority  of  three-fourths  of  the  members 
who  might  either  be  present  at  sucli  general  meetings  or  vote  thereal  by  proxy, 
and  upon  all  general  questions  involving  any  increase  or  diminution  of  the  rate  of 
contributions,  or  any  essential  addition  to  or  alteration  in  the  original  rules  and 
principles  of  the  institution,  all  subscribers  in  India  who  tnighl  not  be  aide  to 
attend  the  meeting  in  person  were  to  be  allowed  to  deliver  their  sentiments  and  votes 
by  a  written  communication  to  he  signed  by  them  and  addressed  to  the  chairman 
of  the  meeting;  provided  always  that  no  decision  upon  such  question  should  he 
valid  or  have  any  effect  until  sanctioned  ami  approved  by  tin'  Courl  of  Directors 
of  the  Company,  to  whom  all  parties  considering  themselves  aggrieved  by  Buch 
decision  should  have  a  right  of  appeal,  and  the  decision  of  the  (unit  of  Directors 
was,  in  all  cases,  to  be  final.  The  actual  value  of  an  annuity  on  the  life  of  any 
subscriber  was  to  be  determined  by  a  table  annexed. 

Paragraphs  34  and  35  were  as  follows: — "34.  To  determine  the  accumulated 
value  of  the  contributions  of  any  subscriber,  the  accountant  shall  keep  separate 
accounts  of  the  receipts  from  each  [420]  member,  and  these  accounts  shall  he 
annually  made  up  with  the  rate  of  interest  at  which  it  shall  appear  the  funds  of  the 
institution  may  have  approved.  "  35.  At  the  close  of  every  third  year  the  managers 
shall,  according  to  the  annexed  table,  calculate  the  actual  value  of  the  pending 
annuities,  and  shall  then  compare  the  total  of  their  values  with  the  assets  belonging 
to  the  appropriated  funds  of  the  institution.  Should  those  assets  exceed  in  value 
the  said  total,  the  difference  shall  be  carried  to  the  credit  of  the  unappropriated 
funds  of  the  society,  and  he  available  for  the  purposes  of  the  institution.  On  the 
other  hand,  should  the  value  of  the  said  assets  he  less  than  the  total  aforesaid,  the 
deficiency  shall  he  supplied  by  a  transfer  from  the  latter  fund  tu  the  former." 

The  plan  of  the  Bengal  fund  having  been  thus  arranged,  the  East  India  Company 
were  desirous  of  providing  for  their  civil  servants  at  Madras  the  same  advantages  a 
had  been  conceded  to  those  in  Bengal;  and  accordingly  they  caused  a  copy  of  their 
despatch,  as  to  the  Bengal  annuity  fund,  and  of  the  regulations  under  which  they 
had  given  their  sanction  to  that  fund,  to  be  laid  before  the  managers  of  the  civil 
fund  at  Madras,  with  an  intimation  that  if  the  subscribers  to  that  institution  would 
effect  such  alterations  and  modifications  of  the  annuity  branch  as  would  make  it 
correspond  with  the  regulations  prescribed  for  the  Bengal  fund,  and  would  fix  their 
subscriptions  to  that  branch  at  a  rate  equal  to  that  which  had  been  fixed  for  the 
Bengal  servants,  they  (the  Company)  would  be  prepared  to  make  the  necessary 
addition  to  their  contribution  to  the  fund. 

In  consequence  of  this  communication  the  trustees  of  the  Madras  civil  service 
fund  made  a  report  to  [421]  their  subscribers,  dated  the  22nd  of  July.  1825,  by 
which,  after  noticing  that  the  Court  of  Directors  required  a  contribution  of  four 
per  cent,  upon  the  salaries  and  other  emoluments  of  their  civil  servants,  and  also 
required  the  payment,  as  a  fine,  of  half  the  estimated  value  of  every  annuity  granted, 
after  allowing  the  annuitant  credit  for  his  subscriptions  and  for  interest  thereupon, 
and  after  referring  to  the  other  parts  of  the  Company's  plan,  and  to  the  difficulties 
arising  from  that  plan,  differing  in  several  material  points  from  that  by  which  the 
subscribers  to  their  fund  stood  pledged  to  one  another,  they  proceeded  to  point  out 
the  rules  by  the  introduction  of  which  they  mighl  lie  enabled  to  carry  the  Company's 
plan  into  effect,  and  which  were  as  follows:  — 

"  Rule  1.  That  the  present  capital  of  the  annuity  branch  of  the  civil  fund  shall 
he  set  apart  as  appropriated  funds  for  the  payment  of  outstanding  annuities,  and 
of  the  annuities  of  £400  which  have  still  to  be  granted  as  lapses  occur. 

"Rule  2.  That  those  annuities  shall  he  paid — First,  from  the  Honourable  Court's 
annual  donation  of  Rs.  35,000,  to  the  annuity  branch  of  the  civil  fund  :  secondly, 
from  the  interest,  at  the  rate  of  eight  per  cent,  allowed  by  the  Honourable  Company 
on  the  capital  to  be  set  apart;  and,  thirdly,  as  far  as  necessary,  from  the  capital 

itself. 

"Rule  3.  That  the  subscriptions  of  those  civil  servants  who   may  aBsent  to  the 
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plan  sanctioned  by  the  Court  of  Directors,  shall  commence  at  the  rate  of  four  per 
cent,  on  their  salaries  and  other  official  emoluments  from  the  1st  of  May,  1825. 

"  Rule  4.  That  credit  shall  be  given  as  heretofore  to  each  subscriber  for  the 
amount  of  his  past  contri-[422]-butions  to  the  annuity  branch  of  the  civil  fund,  but 
without  interest,  none  having  heretofore  been  allowed. 

"  Rule  5.  That  those  subscribers  to  the  civil  fund  of  1818  whom  circumstances 
may  not  permit  to  take  advantage  of  the  Honourable  Court's  plan  shall  continue 
their  subscriptions  at  the  rate  of  three  and  three-quarters  per  cent,,  and  in  their 
turn,  as  heretofore,  shall  succeed  to  annuities  of  £600,  on  the  terms  prescribed  by 
the  annuity  fund  of  1818. 

"  Rule  6.  That  subscribers  to  the  annuity  fund  of  1818  who  may  assent  to  the 
Honourable  Court's  plan,  but  may  afterwards  be  precluded  by  circumstances  from 
qualifying  themselves  to  succeed  to  annuities  according  to  that  plan,  shall  be  per- 
mitted to  revert  to  the  present  annuity  fund,  under  the  5th  rule. 

"  Rule  7.  That  each  member  of  the  civil  service  in  India  shall  be  required  to 
declare  his  choice  whether  he  will  assent  to  the  Honourable  Court's  plan  within 

from  the  present  date,  and  each  member  of 
the  civil  service  absent  from  India,  within  from  the 

date  of  his  return  to  India." 

The  subscribers  to  the  Madras  fund,  at  a  meeting  held  on  the  24th  of  August, 
1825,  approved  of  the  adoption  of  the  Company's  plan  in  the  mode  proposed  by  the 
trustees'  report ;  and  the  report  having  been  forwarded  to  the  Madras  Government, 
the  Governor  in  Council  approved  of  the  mode  suggested  by  it,  as  effecting  as  near  a 
conformity  between  the  annuity  branch  of  the  Madras  civil  fund  and  the  plan  for 
granting  annuities  sanctioned  by  the  Court  of  Directors,  as  the  nature  of  the  case 
would  allow ;  and,  subject  to  the  confirmation  of  the  Court  of  Directors,  sanctioned, 
from  the  1st  of  May,  1825,  the  operation  of  [4.23]  the  new  annuity  fund  in  the  manner 
suggested  by  the  report.  Ultimately  the  Court  of  Directors,  in  a  despatch  to  the 
Government  of  Madras,  dated  the  10th  of  November,  1826,  approved  of  the  modifica- 
tions suggested  by  the  trustees'  report,  as  the  means  of  introducing  the  new  plan, 
except  that,  in  the  first  instance,  they  declined  to  sanction  the  reversion  to  the  old 
fund  by  those  who  might  join  the  new  scheme,  and  be  unable  to  complete  the  requisite 
period  of  service  ;  but  we  collect  from  the  trustees'  report  of  the  9th  of  October,  1851, 
that  they  afterwards  conceded  this  right. 

There  are  some  passages  in  this  despatch  of  the  10th  of  November,  1826,  which 
seem  to  be  worthy  of  attention.     They  are  as  follows:  — 

"  20.  We  acquiesce  in  the  proposition  that  subscribers  to  the  new  fund  shall  have 
credit  for  the  amount  of  their  past  contributions  to  the  annuity  branch  of  the  old 
fund,  but  without  interest,  none  having  heretofore  been  allowed :  interest  at  the 
rate  of  six  per  cent,  per  annum,  to  be  computed  annually,  will  be  allowed  by  us  upon 
the  subscription  to  the  new  fund  agreeably  to  the  regulations  contained  in  our 
despatch  to  the  Government  of  Bengal,  dated  the  8th  of  December,  1824. 

"  21.  Referring  to  the  principle  explained  in  paragraphs  49  to  51  of  that  despatch, 
we  have  determined  that  the  number  of  annuities  to  be  granted  annually  to  civil 
servants  upon  your  establishment  shall  be  four  ;  which  number,  however,  is  to  include 
any  of  £600  and  of  £400  to  persons  not  yet  retired  from  the  service,  either  by 
resignation  or  by  an  absence  of  more  than  five  years  from  India,  as  well  as  those  of 
£1000  under  the  new  plan. 

[424]  "  22.  In  order  to  accomplish  these  objects,  a  larger  proportionate  contri- 
bution than  is  allowed  to  the  Bengal  fund  will  probably  be  required  from  the  Com- 
pany, because  the  Bengal  allowances  being  upon  a  larger  scale  than  those  of  Madras, 
the  annual  contribution  of  the  service  in  the  shape  of  per-centage  upon  salaries  will 
be  larger  in  Bengal  than  at  Madras ;  but,  on  the  other  hand,  the  eventual  payments 
in  the  shape  of  fines  or  difference  between  the  aggregate  of  annual  contributions 
and  half  the  value  of  the  annuity  to  be  received  from  annuitants  who  have  not  sub- 
scribed, or  who  have  not  long  subscribed  to  the  old  fund  at  Madras,  may  be  larger 
than  the  sum  to  be  received  from  annuitants  in  Bengal. 

"  23.  Another  circumstance,  therefore,  which  may  occasion  the  necessity  of  a 
larger  proportionate  contribution  from  the  Company  to  the  new  fund  upon  your 
establishment  is,  that  as  most  of  the  subscribers  have  already  contributed  to  the  old 
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fund,  the  amount  of  those  contributions  will  go  in  reduction  of  the  sum  payable  upon  . 
their  becoming  annuitants. 

"  24.  We  have  not  the  means  of  making  a  prospective  calculation  of  the  pro- 
of the  new  fund  at  your  Presidency,  because  we  are  not  in  possession  of  the  amounts 
already  contributed  to  the  old  fund  by  subscribers  to  the   new   fund,   which   will 
materially  affect  the  receipts  of  the  latter  during  the  firsl  years  of  its  operation. 

"25.  Neither  are  we  informed  how  Frequently  existing  annuities  upon  the  uld 
fund  may  be  calculated  to  fall  vacant     This  consideration  will  affecl  the  numl 
annuities  expected  to  become  chargeable  upon  the  new  fund. 

"  26.  We  desire  that  you,  who  have  the  means  of  [425]  obtaining  this  and  all 
other  requisite  information,  will  cause  such  a  calculation  to  be  made,  embracing  the 
period  comprised  in  the  prospective  calculation  included  in  our  despatch  to  the 
Government  of  Bengal,  dated  the  8th  of  December,  1824. 

"  27.  This  computation  will  enable  you  to  judge  how  far  an  annual  contribution 
on  our  part,  equal  in  amount  to  the  contributions  of  our  civil  servants,  is  likely  to 
render  the  fund  adequate  to  the  probable  demands  upon  it.  We  estimate  four  per 
cent,  upon  their  salaries  to  produce  Rs.  1,18,000  per  annum.  If  a  contribution  of 
this  sum  shall  be  shown  to  be  inadequate,  we  authorize  you  to  increase  it.  provided  il 
shall  not  exceed,  for  the  present,  the  sum  of  Rs.  1,50,000. 

28.  You  will  be  enabled  to  adjust  the  actual  results  to  the  necessities  of  the 
fund  every  five  years,  as  directed  in  the  62nd  paragraph  of  our  despatch  to  the  Bengal 
Government;  so  that  the  Company's  contribution  from  year  to  year  may  not  materi- 
ally vary  in  amount,  and  may  ultimately  be  fixed  and  determined  at  the  sum  neces- 
sary to  enable  the  fund  to  grant  four  annuities  annually. 

"  29.  We  also  authorize  you  to  credit  the  new  fund  with  interest  upon  the 
balances  at  the  rate  of  six  per  cent,  per  annum. 

"  .'50.  We  shall  not  object  to  the  new  fund  being  brought  into  operation  from 
the  1st  of  May,  1825  ;  that  is  to  say,  that  the  contribution  of  the  service  and  of  the 
Company  shall  commence  from  that  date,  and  that  the  first  set  of  annuities  shall 
commence  from  the  1st  of  May,  1826." 

In  the  year  1838,  the  rules  of  the  Madras  fund,  as  established  in  the  year  I  325, 
were  published  in  Madras.  [426]  They  provided,  in  the  first  place,  for  the  appro- 
priation of  the  capital  of  the  annuity  branch  of  the  civil  fund  to  the  paymenl  of 
the  outstanding  annuities,  and  of  the  annuities  remaining  to  be  granted  out  of 
that  fund. 

Rules  4  and  5  were  as  follows:  — 

"  4.  That  those  subscribers  to  the  civil  fund  of  1818  whom  circumstances  may 
not  permit  to  take  advantage  of  this  plan  shall  continue  their  subscriptions  at  the 
rate  of  three  and  three-quarters  per  cent.,  and  in  their  turn,  as  heretofore,  shall 
succeed  to  annuities  of  pounds  sterling  six  hundred,  on  the  terms  prescribed  by  the 
annuity  fund  of  1818. 

"  5.  That  subscribers  to  the  annuity  fund  of  L818  who  may  assent  to  this  plan. 
but  may  afterwards  be  precluded  by  sickness  (certified  to  be  of  such  a  nature  as  to 
render  it  improbable  that  they  can  return  to  the  service),  from  qualifying  them- 
selves to  succeed  to  annuities  according  to  it,  shall  be  permitted  to  revert  to  the 
annuity  fund  of  1818,  under  the  terms  of  the  deed,  but  the  refund  of  any  sum  in 
which  the  accumulated  amount  of  their  subscriptions  to  this  plan  may  exceed  the 
sum  payable  for  the  annuity  fund  of  1818,  shall  not  be  allowed." 

The  subscribers  were  to  contribute  four  per  cent,  of  their  salaries  and  public 
emoluments.  The  annuities  w^ere  fixed  at  £1000  sterling,  and  were  to  be  tendered 
to  subscribers  who  had  served  in  the  civil  service  twenty-five  years,  and  actually 
resided  twenty-tw^o  years  of  that  period  in  India,  according  to  their  seniority  on 
the  gradation  list  of  the  service  as  fixed  by  the  Court  of  Directors,  and  the  righl 
of  preference  was  not  to  be  barred  by  refusal  in  a  preceding  year. 

[427]  Rules  13,  14,  15,  16,  17.  22,  23,  30,  34,  and  35  were  a-  follows:— 

••  13.  The  number  of  annuities  offered  shall  not  be  more  than  may  complete  four 
(4)  per  annum  from  the  1st  of  May,  1826 )  these  shall  he  tendered  to  all  the 
qualified  subscribers,  according  to  the  gradation  list,  with  the  understanding  that 
persons  parties  to  this  plan  will  obtain  annuities  of  pounds  sterling  one  thous 
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on  the  condition  herein  specified,  and  persons  who  may  have  adhered  to  the  fund  of 
1818,  will  obtain  annuities  of  pounds  sterling  six  hundred,  on  the  terms  of  that  deed. 
Civil  servants  succeeding  to  an  annuity  on  this  plan  shall  not  become  chargeable  on 
the  annuity  branches  of  the  civil  funds  of  1800,  1814,  or  1818. 

"  11.  The  actual  value  of  annuities  of  pounds  sterling  one  thousand,  or  pounds 
sterling  six  hundred,  as  the  case  may  be,  tendered  and  accepted  as  above,  shall  be 
passed  to  a  separate  account  on  the  books  of  the  institution,  under  the  head  of 
appropriated  funds,  and  to  the  debit  of  this  account  shall  be  entered  all  payments  in 
satisfaction  of  annuities. 

"  15.  Should  any  subscriber  having  resided  in  India  in  the  civil  service  not  less 
than  twenty-two  years,  and  been  a  member  of  the  institution  the  full  period  of 
twenty-five  years,  retire  from  the  service  before  the  option  of  an  annuity  may 
devolve  on  him,  he  shall  be  entitled  to  the  same  in  his  proper  turn  without  any  pay- 
ment to  the  fund,  save  what  may  be  claimable  under  the  following  rule. 

"  16.  Any  subscriber  who  may  accept  the  tender  of  an  annuity  of  pounds 
sterling  one  thousand,  shall  be  required,  to  entitle  him  to  such  annuity,  to  pay  to 
the  institution,  previous  to  the  date  at  which  the  [428]  annuity  is  to  commence, 
the  difference  between  one-half  of  the  actual  value  of  the  annuity  on  his  life  and 
the  accumulated  value  of  his  previous  contributions,  in  case  the  latter  quantity  shall 
be  less  than  the  former  ;  but  should  the  contributions  be  in  excess,  such  excess  shall 
be  refunded.  These  values  shall  be  determined  as  below  provided.  Such  annuity, 
if  required,may  be  made  payable  either  to  the  date  of  the  decease  only,or  quarterly  and 
to  the  date  of  decease  ;  the  first  benefit  may  be  secured  previous  to  the  date  at  which 
the  annuity  is  to  commence  by  payment  as  fine  of  the  value  of  half-a-year's  annuity 
of  Company's  rupees  five  thousand,  as  computed  in  the  subjoined  table  ;  the  latter 
by  paying,  in  addition  to  that  fine,  the  value  of  an  addition  of  Company's  rupees 
two  hundred  and  twenty-five,  as  computed  in  the  same  table.  Subscribers  retiring 
on  annuity  cannot  be  allowed  to  purchase  only  the  benefit  of  a  quarterly  payment, 
but  there  will  be  no  objection  to  the  other  benefit  being  taken  singly. 

"  17.  Any  member  so  choosing  may  decline  paying  the  difference  defined  in 
the  foregoing  rule,  and  shall  in  such  case  be  entitled  to  an  annuity,  diminished  in 
proportion  to  the  sum  by  which  the  accumulated  value  of  his  contributions  is  less 
than  one-half  of  the  actual  value  of  an  annuity  on  his  life. 

"  22.  The  affairs  of  the  institution  shall  be  managed  by  a  committee  of  seven,  of 
whom  two  shall  be  ex  officio,  the  chief  secretary  to  Government  and  the  accountant- 
general.  The  other  five  shall  be  subscribers,  and  elected  at  a  general  meeting  ;  the 
members  of  the  committee  shall  be  also  the  trustees  for  the  funds  of  the  institution. 

"23.  The  sub-treasurer  of  the  Government  of  [429]  Fort  St.  George  shall,  with 
the  permission  of  the  Right  Honourable  the  Governor  in  Council,  be  requested  to 
act  as  treasurer  to  the  institution,  and  the  funds,  as  well  as  those  set  apart  for.  the 
payment  of  annuities  as  those  arising  from  the  accumulation  of  capital,  shall  be 
deposited  in  the  public  Treasury,  subject  to  the  direction  and  control  of  the  trustees 
and  managers  of  the  fund. 

"  30.  All  questions  proposed  at  a  general  meeting,  whether  quarterly  or  special, 
shall  be  determined  by  a  majority  of  three-fourths  of  the  members  who  may  either 
be  present  at  such  general  meetings  or  vote  thereat  by  proxy,  but  the  concurrent 
voices  of  nine  members,  at  least,  shall  be  requisite  to  determine  upon  any  question 
whatever  ;  and  upon  all  general  questions  involving  any  increase  or  diminution  of 
the  rate  of  contributions  now  fixed,  or  any  essential  addition  to,  or  alteration  in,  the 
original  rules  and  principles  of  the  institution  which  are  now  established,  all  sub- 
scribers in  India  who  may  not  be  able  to  attend  the  meeting  in  person,  shall  be 
allowed  to  deliver  their  sentiments  and  votes  by  a  written  communication,  to  be 
signed  by  them,  and  addressed  to  the  managers  of  the  fund,  accompanied,  if  they 
are  at  Madras  on  the  day  of  such  meeting,  by  the  certificate  of  a  medical  gentleman, 
stating  the  inability  of  the  party  to  attend  the  meeting  in  person ;  provided  always, 
that  no  decision  upon  such  question  shall  be  valid,  or  have  any  effect,  until  sanctioned 
and  approved  by  the  Court  of  Directors  of  the  East  India  Company,  to  whom  all 
parties  considering  themselves  aggrieved  by  such  decisions  shall  have  a  right  of 
appeal,  and  the  decision  of  the  Court  of  Directors  shall,  in  all  cases,  be  final. 

[430]  "  34.  To   determine  the  accumulated  value  of  the  contributions  of  any 
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subscriber,  the  accountant  shall  keep  separate  accounts  of  the  receipts  from  each 

member,  and  these  accounts  shall  be  annually  made  up  with  the  rate  of  it 

allowed  by  the  Company. 

"35.  At  the  close  of  every  third  year,  the  managers  shall,  according  to  the 
annexed  tables,  calculate  the  actual  values  of  the  pending  annuities,  and  shall  then 
compare  the  total  of  their  values  with  the  assets  belonging  to  the  appropriated 
funds  of  the  institution.  Should  those  assets  exceed  in  value  the  Baid  total,  the 
difference  shall  be  carried  to  the  credit  of  the  unappropriated  funds  of  the  Bociety, 
and  be  available  for  the  purposes  of  the  institution  ;  on  the  other  hand,  should  the 
value  of  the  said  assets  be  less  than  the  total  aforesaid,  the  deficiency  shall  be  supplied 
by  a  transfer  from  the  latter  fund  to  the  former." 

At  the  foot  of  these  rules  there  was  a  table,  showing  the  value  of  an  annuity  of 
Rs.  10,000  on  lives  from  30  to  76,  and  there  was  a  column  in  this  table  in  which 
the  half  value  of  the  annuity  was  set  out. 

In  the  same  year,  1838,  the  trustees  of  the  Madras  fund  forwarded  to  the 
Government  of  Madras  calculations  which  had  been  made  by  them  in  conformity 
with  the  requisition  contained  in  the  26th  paragraph  of  'he  despatch  of  the  10th 
of  November,  1826,  and  in  a  letter  from  the  trustees  which  accompanied  these  cal- 
culations there  were  the  following  passages: — - 

"  2.  These  calculations  are  two-fold,  the  first  exhibiting  the  prospective  assets  of 
the  fund  established  by  the  Honourable  Court,  and  the  income  with  which  it  would 
commence  its  twenty-fifth  year;  the  second  the  actual  results  for  the  period  of  ten 
years,  from  [431]  1825-26  to  1834-35  inclusive,  during  which  the  fund  has  been  in 
operation. 

"  3.  As  stated  in  our  predecessors'  letter  to  your  address  under  date  4th  of  July, 
1827,  we  have  experienced  some  difficulty  in  framing  the  required  calculations,  as 
we  are  not  aware  of  the  exact  data  on  which  they  should  be  made.  We  have,  how- 
ever, carefully  followed  the  instructions  furnished  to  the  Bengal  Government  ;  and 
though,  we  still  entertain*  doubts  regarding  the  correctness  of  the  data  we  have 
adopted,  we  think  it  better  to  submit  the  calculations,  in  order  that  they  may  be 
strictly  scrutinized  by  the  home  authorities,  and  that  the  error,  if  any,  may  be  the 
sooner  pointed  out  and  corrected. 

"7.  In  the  actual  operation  of  the  scheme,  we  have  made  the  adjustment 
required  by  the  35th  rule,  regarding  the  actual  values  of  pending  annuities  at  the 
close  of  every  third  year.  The  difference  which  should  be  credited  to  the  fund,  as 
directed  in  paragraph  62  of  the  despatch,  we  have  not  yet  applied  for.  because  we 
are  desirous  that  the  calculations  should  be  previously  verified  and  approved  by 
the  Honourable  Court,  but,  if  verified,  we  shall  make  due  application  for  it. 

"8.  The  Honourable  Court  will  have  now  an  opportunity  of  viewing  the  results 
of  two  successive  quinquennial  periods;  and,  in  order  to  render  the  information 
complete,  we  have  caused  a  separate  statement  to  be  prepared,  showing  the  amount 
of  fine  paid  by  each  annuitant  in  the  years  under  consideration,  and  the  age  of  such 
annuitants  respectively." 

[432]  These  calculations  were  also  accompanied  by  the  accounts  on  which  they 
proceeded,  and  in  these  accounts  there  were  the  following  items:  In  the  .statement 
of  the  names  of  gentlemen  who  have  taken  annuities  from  1825  to  1836,  together 
with  their  ages  and  the  fines  paid  by  them,  this  item:  "  Mr.  C.  Harris.  £1000  (the 
amount  of  the  annuity),  sixty-five  (the  age),  and  £3492  6s.  lid.  refunded  ;"  and  in 
another  account  this  item:  ''Amount  repaid  Mr.  C.  Harris,  being  the  overpayment 
of  the  fine  due  by  him." 

There  was  also  in  these  accounts  an  item  of  £21">  6s.  3d.  refunded  to  Mr.  William 
Oliver,  on  which  some  reliance  was  placed  on  the  part  of  the  Appellants,  as  having 
been  calculated  to  induce  them  to  believe  that  these  refunds  were  not  in  resp 
excess  of  subscriptions,  it  being  admitted  that  the  refund  to  Mr.  William  Oliver 
was  Tiot  on  that  account;  but  it  is  to  be  observed  that  a  sum  of  Els.  1205  is  men- 
tioned in  the  accounts  as  having  been  paid  for  fine  in  respect  of  William  Oliver's 
annuity,  and  that  there  is  no  mention  in  the  accounts  of  any  sum  paid  for  line  in 
respect  of  Harris's  annuity. 

•<  *Note. — The  balance  at  the  end  of  thirteenth  year  in  the  prospective  calcula- 
tion then  begins  to  diminish,  instead  of  increasing  as  previously." 
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It  appears  also  that  in  the  year  1838,  the  Court  of  Directors  detected  what  they 
considered  to  be  an  error  in  some  of  the  accounts  of  the  trustees  of  the  fund,  arising 
from  their  having  considered  the  Madras  rupee  as  equivalent  to  the  sicca  rupee, 
and  gave  directions  by  a  despatch,  dated  the  5th  of  September,  1838,  that  immediate 
measures  should  be  taken  to  correct  the  error. 

In  the  year  1840,  the  trustees  of  the  fund  claimed  to  be  entitled  against  the 
Government  to  credit  for  an  [433]  unappropriated  balance  of  Rs.  4,34,494,  and  the 
letter  by  which  the  requisition  was  made  not  having  been  signed  by  the  Accountant- 
General,  one  of  the  ex  officio  trustees,  he  was  called  upon  by  the  Government  to  state 
whether  he  considered  the  civil  service  to  be  entitled  to  this  credit.  His  letter,  in 
answer,  dated  the  27th  of  May,  1840,  contains  the  following  passage: — "  2nd.  In 
the  fifth  paragraph  of  their  despatch  to  the  Government  of  India,  in  the  financial 
department,  No.  7,  of  1835,  dated  27th  of  May,  1835,  the  Honourable  Court  of 
Directors  declare  that  they  will  be  willing  to  acquiesce  in  a  regulation  to  the  follow- 
ing effect,  if  adopted  by  the  subscribers,  viz.,  '  that  at  the  close  of  every  year  the 
number  of  unaccepted  annuities  be  publicly  declared,  and  that  two-thirds  of  them 
be  appropriated  to  subscribers  duly  qualified  in  the  order  of  seniority  as  respects 
the  applicants  within  the  period  of  three  months  from  the  time  of  the  surplus 
being  declared,  and  as  respects  other  applicants  in  the  order  in  which  they  may 
apply  for  annuities,  upon  payment  of  one-fourth  instead  of  one-half  of  the  value 
of  the  annuity,  and  that  in  the  event  of  the  accumulated  subscriptions,  with  interest, 
exceeding  the  said  one-fourth,  the  balance,  with  interest,  be  returned  to  the  sub- 
scriber ;  that  the  remaining  one-third  of  annuities,  together  with  such  of  the  two- 
thirds  as  shall  not  be  claimed  within  the  period  of  three  years  from  the  time  of 
declaring  the  surplus,  shall  lapse  to  the  fund.'  " 

The  Government  of  Madras  also,  in  the  year  1840,  called  upon  the  trustees  for 
a  report  on  all  the  branches  of  their  fund,  and  the  trustees  accordingly  furnished 
these  accounts.  In  the  accounts  thus  furnished  the  repayment  to  Mr.  Harris  again 
appears,  [434]  and  there  appears  also  this  entry :  "  Amount  repaid  to  Mr.  N.  Webb, 
being  the  over-payment  of  fine  due  by  him,  Rs.  9,221.  9a.  lip. ;  "  and  in  the  letter 
of  the  trustees  accompanying  these  accounts,  dated  the  15th  of  April,  1841,  there 
are  the  following  passages:  — 

"  2nd.  The  enclosed  accounts,  marked  A.  and  B.  respectively,  contain  detailed 
statements  of  the  annuity  fund  of  1825,  since  its  commencement  up  to  the  30th  of 
April,  1840,  or  for  fifteen  complete  years  since  its  establishment,  divided  into  its 
two  branches  of  '  unappropriated  '  and  '  appropriated  '  respectively,  and  the  state- 
ment, No.  1,  is  an  abstract  of  the  account,  A. 

"  3rd.  From  that  statement  it  will  be  perceived,  that  since  the  year  1825-26, 
when  the  Company's  annuity  plan  commenced,  up  to  last  year,  1839-40,  during  the 
fifteen  years  it  has  been  here  in  operation,  there  has  been  contributed  to  it — 

Rs.  a.  p. 

"  By  the  subscriptions  of  the  service     ......  20,85,752  0  2 

"  By  the  company 20,85,752  0  2 

"  *  By  the  annuitant's  balance  of  fines   and  penalties,  etc.,  not 

included  in  the  first  item  .          .          .          .          .         .          .  14,36,966  3  5 

"  By  interest 1,92,448  6  2 

"  Making  a  total  fund  of  rupees 

"  From  which  there  has  been  expended,  for 
[435]  charges  and  re-funds 

"  Appropriated  to  annuities  already  granted, 
forming  what  is  called  the  '  Appro- 
priated fund '     . 


"  Leaving  a  balance   unappropriated,   as  stated   at  the  close  of 

account  A.,  of  rupees 4,06,944     2     3 

""  This  constitutes  what  is  called  the  '  Unappropriated  fund.'  " 
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*  The  statements  2  and  3  show  that  part  of  their  payments  are  also  included 
in  the  first  item  to  the  extent  of — 

Rs.       a.  p. 

63,328     9     0     for  the  reduced  annuitants,  If. 

6,66,796     6   11     full  ditto,  46. 


7,30,124   15   11 

"  But  these  two  sums  include  also  interest,  or  part  of  the  fourth  item  he] 
********** 

"  49th.  In  conclusion,  we  have  to  state  that  when  the  subscriptions  to  the  annuity 
fund  of  1818  and  1825  conjointly  exceed  the  fine  payable  by  any  individual  claim- 
ing an  annuity  from  the  latter,  the  excess  has  been  repaid  t<>  him  in  the  rare 
instances  noted  in  the  margin.*  We  notice  this  merely  that  the  [436]  Honourable 
Court  of  Directors  may  render  uniform  the  practice  in  this  respecl  at  all  t lie  Pre- 
sidencies." 

"*  In  1834-35  to  Mr.  C.  Harris 3492     6   11 

"In  1837-38  to  Mr.  X.  Webb 9221     9  11 " 

In  the  year  1844,  a  further  correspondence  took  place  between  the  trustees  of  the 
fund  and  the  Madras  Government.  The  trustees  applied  to  the  Government  for 
assistance,  pointing  out  that  the  Company's  contributions  to  the  fund  fell  short  of 
the  Rs.  1,50,000,  authorized  by  the  Company's  despatch  of  the  10th  of  November, 
1*26.  The  Government  required  explanations  as  to  the  state  of  the  fund,  arid  the 
trustees  again  furnished  detailed  statements  of  the  accounts,  in  which  the  re-funds 
already  mentioned,  and  a  further  like  re-fund  to  Mr.  Lushington,  in  the  year  L843, 
appeared.  These  accounts  were  forwarded  to  the  Court  of  Directors,  and  on  the 
30th  of  July,  1845,  they  sent  a  despatch  to  the  Madras  Government,  which  contained 
these  passages: — 

"  1.  We  approve  your  having  sanctioned  the  usual  number  of  four  annui 
for  the  Madras  civil  service  for  the  present  year. 

"  2.  The  documents  which  you  have  forwarded  to  us,  however,  clearly  show  that 
the  Madras  civil  service  annuity  fund  is  incapable  of  providing  for  the  continual 
grant  of  this  number  of  annuities  annually,  without  further  support,  h 
the  capital  on  the  1st  of  May,  1845,  will  amount  only  to  Rs.  2,61,143.  10a.  6p.,  which 
sum,  after  adding  to  it  the  fines  payable  on  the  four  annuities  which  you  have 
sanctioned,  will  probably  be  insufficient  to  provide  for  their  value  to  be  transferred, 
in  accordance  with  the  regulations,  to  the  appropriated  capital  of  the  fund. 

'"  3.  We  were  not  wholly  unprepared  for  this  [437]  result.  The  privileges  i -on- 
ceded  to  the  Madras  service  upon  the  establishment  of  the  annuity  fund  of  1825, 
that  previous  subscriptions  to  the  old  fund  should  be  reckoned  in  diminution  of  the 
fines  for  annuities  from  the  new  fund,  and  the  grant  of  £600  annuities  upon  the 
terms  of  the  old  fund,  have  necessarily  had  a  considerable  effect  in  keeping  down 
the  means  of  the  new  fund.  This  possible  result  we  had  in  view  when,  in  our  de- 
spatch, dated  the  10th  of  November,  1826  (Public  Department),  we  stated,  that  if 
the  contribution  from  the  Company  of  an  amount  equivalent  to  that  from  t la- 
service  should  be  shown  to  be  inadequate  for  the  object  mentioned,  it  might  be 
increased,  'provided  that  it  shall  not  exceed,  for  the  present,  the  sum  d  Rs. 
1,50,000.'  " 

In  the  conclusion  of  this  despatch,  the  Court  of  Directors  authorized  the  Madras 
Government  to  credit  the  unappropriated  branch  of  the  fund  with  the  difference 
between  the  full  amount  of  the  Rs.  1,50,000  per  annum,  with  interest  at  sis  per 
cent.,  and  the  amount  which  had  been  actually  paid  by  them  ;  and  this  credit  was 
given  accordingly. 

In  the  year  1847,  the  fund  having  become  deficient  for  payment  of  the  annui 
the  Court  of  Directors,  by  a  despatch,  dated  the  23rd  of  June,  1.^17.  authorized  the 
Madras  Government  to  pay  the  deficiency  to  meet  the  current  payments.  The  6th 
paragraph  of  this  despatch  was  as  follows: — "  ti.  We  consider  it  unnecessary  to 
enter  into  a  calculation  with  the  view  of  estimating  the  probable  amount  of  a  !i\er! 
annual  contribution  that  may  be  required  from  the  Company  to  enable  the  fund 
to  grant  four  annuities  annually.     It  will  be  sufficient,  if  the  necessary  means  he 
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provided,  as  the  exigency  arises.  We,  [438]  therefore,  authorize  you  to  pay  to  the 
fund  any  actual  deficiency  to  meet  the  current  payments  that  may  have  existed  in 
1846-47.  after  the  acceptance  of  the  prescribed  number  of  annuities,  and  to  adopt 
the  same  course,  when  necessary,  in  future  years." 

In  another  despatch  of  the  same  date,  after  a  statement  of  the  amount  of  the 
charge  against  them  to  meet  the  annuities,  there  is  this  passage  in  paragraph  6: — 
•'  This  forms  a  serious  demand  against  the  Company;  but,  we  nevertheless  feel  thai, 
under  the  arrangements  which  have  had  our  sanction  for  the  benefit  of  the  civil 
service,  we  cannot  refuse  to  meet  it." 

On  the  6th  of  February,  1850,  the  Court  of  Directors  addressed  the  following 
despatch  to  the  Governor-General  of  India  :  — 

'"  1.  We  consider  it  desirable  to  direct  your  attention  to  an  important  point  of 
difference  in  the  practice  of  granting  annuities  from  the  civil  service  annuity  funds 
at  Madras  and  Bombay,  as  compared  with  the  practice  in  Bengal,  in  view  to  your 
devising  measures  to  remedy  the  inconvenient  results  which  we  shall  now  point  out. 

"  2.  The  point  to  which  we  allude,  is  the  system  of  refunding  at  Madras  and 
Bombay,  to  parties  on  becoming  annuitants,  the  sums  which  they  may  have  sub- 
scribed to  the  funds  in  excess  of  half  of  the  value  of  their  annuities,  whilst  in  Bengal 
no  such  refund  is  allowed. 

"  3.  In  the  year  1841,  the  question  of  a  refund  came  under  our  consideration 
from  Bengal,  to  which  we  replied  in  paragraph  2,  of  our  despatch,  dated  the  1st  of 
September  in  that  year,  No.  29,  as  follows :  '  With  respect  to  refund  of  subscrip- 
tions, we  are  [439]  disposed  to  meet  the  views  of  the  majorit}'  of  the  subscribers  to 
the  extent  of  confining  refund  to  the  excess  which  may  have  been  paid  beyond  the 
half-value  of  the  annuity,  such  an  arrangement  being  in  accordance  with  the  regu- 
lations of  the  fund.' 

"  4.  The  Bengal  civil  service  refused  to  adopt  the  principle  of  rsi'unding,  by 
passing  a  rule  to  the  contrary,  whereupon  a  few  members  of  the  service,  who  had 
contributed  to  the  fund  an  amount  beyond  the  half-value  of  an  annuity,  appealed 
to  us  to  obtain  a  return  of  the  excess.  In  reply,  we  stated  in  our  despatch  to  the 
Government  of  Bengal,  dated  the  20th  of  September,  1843,  No.  29,  '  that  we  cannot 
interfere  in  any  way  to  relieve  them  from  the  operation  of  the  rules  of  the  civil 
service  annuity  fund,  and  that  every  annuity  taken  must  be  subject  to  those  rules  as 
they  may  exist  at  the  time.' 

"  5.  The  question  of  refunding  to  the  servants  on  the  Bengal  establishment 
having  thus  been  disposed  of,  the  point  for  consideration  is,  whether  the  same  prin- 
ciple should  not  be  adopted  at  the  other  Presidencies.  We  admit,  that  we  have 
hitherto  not  objected  to  the  rules  which  were  passed  at  those  Presidencies,  allowing 
the  system  of  a  refund,  but,  we  are  now  of  opinion,  that  the  operation  of  such  rules 
is  alike  disadvantageous  to  the  service  and  to  Government,  by  retarding  promotion, 
from  the  continuance  of  men  in  office  after  their  capability  for  efficient  employment 
has  ceased  ;  besides  which,  the  Company  have  to  contribute  more  largely,  particu- 
larly to  the  Madras  fund,  to  supply  the  regulated  number  of  annuities,  than  was 
contemplated  at  the  formation  of  the  general  scheme  in  the  year  1825. 

"  6.  The  refunding  of  subscriptions,  with  accu-[440]-nmlations  of  interest,  can 
scarcely  be  justified;  nor  can  we  consider  that  the  funds  at  Madras  and  Bombay 
have  any  claim  on  the  Company  for  additional  contributions  to  supply  the  fixed 
numbers  of  annuities  annually,  whilst  any  refund  of  subscriptions  is  allowed. 

"  7.  We,  therefore,  desire  that  you  will  give  the  subject  of  this  despatch  your 
best  consideration,  with  a  view  of  procuring  an  alteration  in  the  rules  of  the  civil 
service  annuity  funds  at  Madras  and  Bombay,  in  order  that  the  principle  of  re- 
funding may  be  abolished,  and  that  the  operation  of  the  funds  at  the  several  Presi- 
dencies may  be  uniform  on  the  point  herein  specified. 

"  8.  We  shall  transmit  a  copy  of  this  despatch  to  the  Governments  of  Madras 
and  Bombay,  with  instructions  to  them,  respectively,  to  co-operate  with  you  in  view 
to  proposing  to  the  subscribers  the  alterations  in  the  rules  which  we  have  indicated." 

The  Court  of  Directors,  at  the  same  time,  sent  a  copy  of  this  despatch  to  the 
Government  of  Madras,  accompanied  by  the  following  letter:  — 

"  1.  We  forward  in  the  packet,  copy  of  despatch*  which  we  have  addressed  to 
the  Government  of  India,  relative  to  a  discrepancy  of  some  importance  between  a 
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rule  of  the  civil  service  annuity  fund  at  your  Presidency,  which  allows  of  contribu- 
tions to  the  fund  in  excess  of  half  the  value  of  the  annuities  to  be  refunded  to  parties 
on  becoming  annuitants,  and  the  rule  in  Bengal,  which  precludes  a  refund. 

"2.  We  have  expressed  our  opinion  to  the  Governmenl  of  India  of  the  disad- 
vantages attending  the  refunding  system,  and  we  desire  thai  you  will  adopt  such 
measures,  in  co-operation  with  thai  Govern-[441]-ment,  as  may  appear  besl  cal- 
culated to  induce  the  civil  service  at  your  Presidency  to  abrogate  it." 

The  Governor-General  of  India,  afterwards,  on  the  ■'With  of  March,  ls.io.  in  pur- 
suance of  the  despatch  of  the  6th  of  February.  1850,  wrote  to  the  Governmei  I 
Madras,  requesting  that  the  views  of  the  Court  of  Directors  should  be  submitted 
to  the  managers  of  the  fund  at  Madras,  with  the  desire  thai  they  would  circulate, 
for  the  consideration  and  votes  of  the  service,  h«,w  far  they  might  be  willing  to 
accede  to  the  Court's  wislies.  that  the  practice  of  refund  hitherto  allowed  by  the 
rules  of  the  Madras  fund,  should  be  abrogated.  The  despatch  of  the  Court  of 
Directors  was  accordingly  forwarded  to  the  trustees  of  the  fund,  and  a  special  m 
ing  of  the  subscribers  to  the  fund  was  summoned  by  them  for  the  purpose  of  con- 
sidering the  question,  whether  the  practice  of  refund,  hitherto  allowed,  should  he 
abrogated.  This  meeting  was  held  on  the  26th  of  September,  1850,  when  the  votes 
of  the  subscribers,  having  been  taken  upon  the  proposition,  a  majority  of  more 
than  three-fourths  were^against  the  abrogation  of  the  practice.     This  result  having 

□  communicated  to  the  Madras  Government,  and  by  them  to  the  Court  of  I'i 
tors,  the  Court,  on  the  20th  of  May,  1851,  sent  the  following  despatch  to  the  Madras 
Government:  — 

"  1.  The  proposition  for  abrogating  the  rule  of  the  Madras  civil  service  annuity 
fund,  which  provides  for  refunding  to  its  members,  on  becoming  annuitants,  the 
amount  which  they  may  have  contributed  in  excess  of  half  the  value  of  their  annui- 
ties, having  been  circulated  for  the  votes  of  the  service,  and  rejected,  we  consider 
it  necessary  to  lay  down  a  principle  for  regu-[442]-latin<;  the  interest  to  be  allowed 
on  such  excess  when  it  occurs. 

"  '_'.  We,  therefore,  direct  that  four  per  cent,  annual  interest  only  be  allowed 
on  the  subscriptions  of  members  in  excess  of  half  the  value  of  their  annuities,  and 
that  their  accounts  with  the  fund  be  adjusted  accordingly." 

In  the  year  1851,  the  period  having  arrived  when,  according  to  the  calculations 
made  upon  the  institution  of  the  fund,  there  oughl  to  have  been  an  accumulation 
sufficient  to  answer  the  four  annuities,  the  trustees  furnished  to  the  Government  of 
Madras,  to  be  laid  before  the  East  India  Company,  accounts  containing  a  review 
of  the  fund  from  its  commencement  down  to  that  date,  from  which  it  appeared  that 
the  fund  was  wholly  deficient.  In  these  accounts,  the  refunds  already  mentioned. 
and  several  others  (there  were  in  all  nine  refunds),  appeared.  The  Court  of 
Directors  had  before  this  time,  in  a  dispatch  dated  the  20th  of  August  1851,  com- 
municated to  the  Madras  Government,  and  through  that  Government  to  the  trust. 
their  determination  that  refunds  of  excess  of  subscriptions  were  in  no  case  to  be 
made  at  the  expense  of  the  Government  ;  and.  after  the  receipt  of  the  last-mentioned 
accounts  in  the  month  of  October,  1852,  they  addressed  another  despatch  to  the 
Madras  Government,  dated  the  20th  of  October,  1852.  which  contained  this 
passage :  — 

"  19.  We  must  here  remark  upon  the  practice  which  has  been  allowed  at  Madras. 
of  refunding  to  retiring  subscribers  any  balance  of  subscriptions  standing  at  their 
credit  in  excess  of  the  half-value  of  their  annuities.  The  original  rules,  as  sanc- 
tioned by  us,  made  no  provision  for  that  purpose.  It  would  [443]  appear,  however. 
that  in  1838,  the  trustees  inserted,  in  a  new  edition  of  the  rules.  ;,  clause  to  the  i  ff< 
that,  if  the  contributions  of  any  subscriber  be  in  excess  of  the  half  value.  '  such  exc<  ss 
shall  be  refunded.'  But  this  clause,  so  far  as  we  can  ascertain,  was  never  submitted 
to  the  subscribers,  as  required  by  the  rules.  It  certainly  never  received  our 
sanction;  il  was  not  even  reported  to  us:  and  yet  it  has  been  acted  upon  as  if  it 
had  been  duly  authorized.  We  observe  that,  Bince  the  institution  of  the  fund  of 
1825.  there  have  been  nine  cases  in  which  this  refund  lias  been  granted,  to  the 
aggregate  amount  of  Rs.  1,89,529.  7p.,  and  that  in  the  last  year.  1850-51  (which 
being  the  twenty-sixth  year  of  the  fund's  existence,  is  not  embraced  in  the  present 
calculations)  there  was  a  further  repayment  allowed  to  the  amount  of  Rs.  9,623.  Ga. 
10p.      The  sums  refunded  have,  of  course,  contributed  to  swell  the  deficit  of  the  fund. 
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This  deficit  has  been  made  up  from  the  Government  treasury,  upon  which,  con- 
sequently, has  fallen  exclusively  the  charge  of  the  refunds.  Of  the  whole  number, 
no  less  than  three,  aggregating  Rs.  86,749.  7a.  8p.,  were  granted  in  the  year  1849-50. 
when  there  was  a  deficiency  (irrespective  of  the  amount  refunded)  to  the  extent  of 
Rs.  1,02,651.  la.  2p.  In  that  year,  therefore,  when  the  contribution  from  the  State 
was  augmented  to  the  sum  of  Rs.  2,52,651,  a  further  burden,  which  raised  that  sum 
to  the  large  total  of  Rs.  3.39,403,*  was  thrown  on  the  public,  for  the  im-[444]-p roper 
object  of  making  refunds;  an  object  which,  even  in  the  most  prosperous  condition 
of  the  fund,  could  not  be  pursued  without  weakening  and  ultimately  destroying  it. 
In  every  case  in  which  a  refund  has  been  granted,  there  was  a  balance  of  subscrip- 
tions to  the  old  fund  at  the  credit  of  the  party  before  the  year  1825.  The  result 
is,  therefore,  that  the  fund  has  absolutely  paid  away  as  refunds,  sums  which  it 
never  received,  and  which,  moreover,  in  accordance  with  the  provisions  of  the  deed 
of  the  fund  of  1818,  ought  not  to  have  been  refunded  to  any  of  the  subscribers  to 
that  fund.  We  regard  with  strong  feelings  of  disapprobation  the  whole  of  this 
most  irregular  proceeding  ;  and  we  repeat  the  desire  we  have  recently  expressed, 
that  no  refunds  be  upon  any  account  allowed  in  future." 

With  this  despatch,  the  Court  of  Directors  also  forwarded  to  the  Madras  Govern- 
ment proposed  new  rules  for  the  regulation  of  the  fund,  in  which  the  provision  for 
refund,  contained  in  the  rules  published  in  1838,  was  omitted ;  the  8th  of  these  rules 
being  as  follows:  — 

"  8.  Every  subscriber  to  whom  an  annuity  shall  be  assigned  shall  be  required, 
in  order  to  entitle  him  to  the  full  annuity  fixed  by  Article  II.,  to  pay,  on.  or  before 
the  date  from  which  the  annuity  is  to  commence,  the  difference  between  one-half  of 
the  value  of  the  annuity  and  the  accumulated  amount  of  his  contributions,  whenever 
the  latter  shall  be  less  than  the  former." 

These  rules  were  taken  into  consideration  at  a  special  general  meeting  of  the 
subscribers  to  the  fund,  which  was  held  on  the  17th  of  June  1853,  and  were  then 
adopted  by  the  subscribers,  and  the  differences  [445]  between  the  Company  and 
the  trustees  appear  then  to  have  ceased. 

The  Respondent,  Robertson,  however,  was  a  subscriber  to  the  fund  of  1818, 
and  upon  the  institution  of  the  fund  of  1825  became  a  subscriber  to  that  fund.  In 
the  years  1842,  1843,  1844,  1850,  and  1851,  he  was  informed  by  letters  from  the 
secretary  of  the  fund  that  annuities  were  open  for  acceptance,  and  was  invited  to 
state  whether  he  would  accept  an  annuity  of  £1000.  Each  of  these  letters  contained 
a  passage  in  these  words  :  — 

"  4.  In  order  to  entitle  you  to  the  full  annuity  of  £1,000,  it  is  necessary  that  before 
the  time  of  the  commencement  of  your  annuity,  you  shall  pay  the  difference  between 
one-half  of  the  value  of  an  annuity  of  £1,000  for  your  life,  and  the  accumulated 
value  of  your  previous  contributions,  these  values  being  determined  in  the  manner 
provided  by  the  rules  of  the  institution.  In  the  event  of  your  not  paying  that 
difference,  you  will  only  be  entitled  to  an  annuity  diminished  in  proportion  to  the 
sum  by  which  the  accumulated  value  of  your  contribution  is  less  than  one-half  of 
the  actual  value  of  an  annuity  on  your  life." 

The  Respondent  does  not  appear  to  have  taken  any  notice  of  these  letters,  but, 
on  the  offer  being  again  made  to  him  in  the  year  1852,  by  a  letter  from  the  secretary 
of  the  fund,  dated  the  15th  of  October,  1852,  in  the  same  terms,  he  wrote  to  inquire 
whether,  in  the  event  of  his  accepting  an  annuity,  the  trustees  would  refund  him 
the  excess  of  his  subscriptions  beyond  the  amount  payable  for  the  annuity,  the 
amount  of  his  subscriptions  having,  it  appears,  equalled  the  half-value  of  the  annuity 
in  or  about  the  year  1848.  In  answer  to  this  inquiry,  the  Respondent  was  [446] 
referred  by  the  secretary  to  the  despatch  of  1851,  prohibiting  the  refund  of  subscrip- 
tions unless  the  existing  state  of  the  fund  would  permit  it,  which  he  was  informed 

"  Company's  Rs. 
"  *   Contribution   of  East  India  Company         .....  1,50,000 

Deficit 1,02,654 

Amount  refunded 86,749 

Total 3,39,403  " 
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it  would  not  then  do.  Tic  Respondent  then  returned  the  secretary's  letter  of  the 
1 5th  of  October.  1852,  with  the  following  memorandum,  signed  by  him,  at  the  foot 
of  it :  — 

"  I   agree,  on  the  term-,   above   specified,  to  accept   the   annuity   conditionally 
tendered  to  me,  provided  that  on  retirement  the  excess  which  may  be  paid  by  me, 
with  interest,  beyond  the  half-value  of  an  annuity  of  £1,000.  payable  t<.  the  date 
of  decease,  and  by  quarterly  payments,  be  refunded  to  me:  not  otherwise,     V 
separate  letter  transmitted  with  this. 

It  is  my  wish  to  have  the  said  annuity  made  payable  by  quarterly  instalments, 
and  to  the  date  of  decease.     Waltair,  November  17.  1852.  A.  Roto  i 

And  he  at  the  same  time  wrote  to  the  secretary  as  follows:  — 

"  To  S.  D.  Birch,  Esquire,  Secretary  to  the  Civil  Fund.  Madras. 

"  Waltair.  November    17.    I 

Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  your  letter  under  date 
the  9th  instant,  informing  me  that  the  despatch  of  the  Honourable  the  Court  of 
Directors,  No.  16  of  1851,  prohibits  the  refund  of  excess  subscriptions,  unless  the 
existing  state  of  the  annuity  fund  permit  of  it,  which  it  does  not  at  present  :  and 
transmitting  a  memorandum  exhibiting  the  probable  amount  which  will  have  been 
paid  by  me  on  the  1st  of  May,  1853,  beyond  the  half-value  of  an  annuity  of  £1,000, 
payable  to  the  date  of  decease,  and  by  quarterly  payments. 

"  Together  with  this  communication,  I  transmit  [447]  my  acceptance  of  one  of 
the  four  annuities  open  to  the  service,  on  condition  of  my  being  allowed  the  refund 
of  the  excess  of  my  subscriptions  beyond  one-half  of  the  value  of  an  annuity,  etc.; 
and  I  beg  leave  to  prefer  a  claim  to  this  on  the  fundamental  principles  of  the  con- 
stitution of  the  fund,  as  laid  doxvn  by  the  Honourable  Court. 

"  I  would  here  observe,  with  all  respect,  that  when  I  became  a  subscriber  to  the 
annuity  fund,  I  did  not  become  a  party  to  a  joint  assurance  association,  the  benefits 
to  be  derix-ed  from  which  were  contingent  on  the  future  prosperity  of  the  fund,  but 
I  subscribed  to  certain  terms,  the  principle  of  which,  as  laid  down  by  the  Honourable 
Court,  xvas,  that  '  all  servants,  upon  becoming  annuitants,  would  have  to  pay  half 
the  value  of  their  respective  annuities,  and  no  more."  That  the  civil  annuity  fund 
is  exclusively  the  fund  of  the  Honourable  Court,  and  not  of  the  civil  service, 
shown  in  the  proceedings  on  the  admission  of  Mr.  Hutt  and  others  to  annuities  not 
provided  for  by  the  original  terms  on  which  the  fund  was  established. 

*'  It  is  unnecessary  to  revert  to  all  that  has  been  advanced,  and  might  be  advanced 
again,  to  shoxv  that  those  who  agreed  to  become  parties  to  the  Honourable  Court's 
annuity  fund  did  so  on  the  plain  and  simple  understanding  that,  under  no  con- 
tingency xvhatever,  xvere  they  to  pay  more  than  half  the  value  of  an  annuity, 
according  to  age,  when  entitled  to  it.  after  a  certain  period.  It  is  necessary  for 
me  only  to  observe,  that  I  have  fulfilled  the  agreement,  on  my  part,  which  entitles 
me  to  one  of  the  four  annuities  now  open  as  guaranteed  by  tin-  Court.  It  is  upwards 
of  thirty-rive  years  since  I  arrived  in  the  country  (26th  June,  1 N 1 7 )  :  my  actual 
[448]  residence  in  the  country  much  exceeds  the  period  required  :  and  my  subscrip- 
tions to  the  fund  are  greatly  in  excess  of  half  the  value  of  an  annuity  of  £1,000. 

"  Having  fulfilled  the  conditions  of  the  agreement  on  my  side.  I  respectfully 
solicit  the  fulfilment  of  them  on  behalf  of  the  Honourable  Court.  I  now  prefer  a 
claim  to  an  annuity  of  £1,000,  at  half  its  x-alue.  and  I  ask  that  I  may  have  it  at 
half  its  value,  '  and  no  more,'  the  surplus  of  interest  and  subscriptions,  appearing 
at  my  credit  with  the  fund,  being  repaid  to  me  on  my  retirement  from  th< 
between  the  1st  of  May  and   1st  of  July.    1853. 

"I  seek  for  this  from  the  known  justice  of  the  Honourable  Court,  and  the  con- 
sideration they  evince  for  their  servants  in  every  department.  I  may  assuredly 
trust  that  subscribers  to  the  civil  service  annuity  fund  xvill  not  be  regarded  in  a 
light  less  deserving  consideration  than  were  subscribers  to  the  Native  pension  fund. 
who,  when  that  fund  could  no  longer  meet  its  engagements,  received  back  from  the 
justice  of  the  Court  their  subscriptions,  with  interest,  the  annuities  already  grai 
being,  at  the  same  time,  continued  at  the  expense  of  Government. 

"I  would,  in  conclusion,  request  that  the  trustees  will  do  me  the  favour  to  submit 
this  letter  for  the  consideration  of  the  Right  Honourable  the  Governor  in  Council. 
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when  reporting  the  names  of  those  gentlemen  to  whom  annuities  may  fall  this  year.- — 
I  have  the  honour  to  be.  Sir,  your  most  obedient  Servant, 

"  A.  Robertson." 
The  trustees,  it  appears,  sent  a  copy   of  this  letter  to  the  Government,  but  nothing 
appears  to  have  been  [449]  done  upon  it,  and  in  SeiDtember,  1853,  the  annuity  was 
again  offered  to  the  Respondent,  with  reference  to  the  revised  rules  of  the  fund. 
To  this  offer  the  Respondent  replied  as  follows:  — 

"  To  the  Secretary  of  the  Civil  Fund,  Madias. 

"  Waltair,  October  11,  1853. 

"  Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  your  letter,  tendering 
for  acceptance  one  of  the  annuities  declared  to  be  available  from  the  1st  of  May  next. 

"  Until  the  receipt  of  that  communication  I  was  under  the  impression  that  no 
change  had  taken  place  in  the  rules  already  in  force,  the  changes  which  had  been 
proposed  to  the  service  not  having  been  ratified  by  the  Honourable  the  Court  of 
Directors,  as  required  by  rule  30  of  the  Regulations  of  the  fund. 

"  As  introduction  of  the  proposed  new  rules  before  the  allotment  of  the  annuities 
at  present  under  offer  might  be  hereafter  advanced  as  a  technical  objection  to  my 
claims,  I  beg  leave  to  enter  my  protest  against  the  enforcement  of  them  before  they 
receive  the  formal  sanction  of  the  Honourable  Court. 

"  Under  this  protest,  I  request  that  you  will  inform  the  trustees  that  I  am  ready 
to  accept  one  of  the  annuities  now  tendered,  provided  they  are  prepared  to  pay  to  me, 
on  my  retiring  from  the  service,  the  amount  which  may  be  at  my  credit  in  the 
accounts  of  the  fund  in  excess  of  the  half-value  of  an  annuity  payable  by  a  civil 
servant  at  the  age  which  I  shall  then  have  attained.     I  have,  etc.,  A.  Robertson." 

The  trustees,  however,  declined  to  receive  a  conditional  acceptance  of  the  an- 
nuity, and  upon  their  [450]  refusal  to  do  so,  he  again  wrote  to  the  secretary  in 
these  terms  :--• 

"  To  the  Secretary  to  the  Civil  Fund,  Madras. 

"  Waltair,  September  25,  1854. 
'*  Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  your  letter  under  date 
the  19th  instant,  tendering  for  my  acceptance  one  of  the  annuities  which  will  be 
available  on  the  1st  of  May,  1855,  and  to  request  that  you  will  inform  the  trustees  of 
the  civil  fund  that  I  am  quite  ready  to  avail  myself  of  this  offer,  on  the  condition  of 
their  allowing  me  the  refund  of  the  amount  overpaid  by  me  to  the  fund,  together 
with  interest,  as  formerly  allowed  to  those  members  of  the  civil  service  who  obtained 
a  refund  of  over  subscriptions.  I  do'  not  conceive  that  any  votes  of  the  majority 
of  the  civil  service  for  the  introduction  of  new  regulations  can  affect  a  right  acquired 
and  asserted  before  the  recent  changes  in  the  civil  fund  rules  were  even  proposed. 
I  have,  etc.,  A.  Robertson." 

The  trustees,  however,  still  declining  to  accept  the  conditional  offer,  he  ultimately, 
on  the  17th  October,  1854,  wrote  to  them  as  follows  :  — 

"  To  the  Secretary  to  the  Civil  Fund,  Madras. 

-  Waltair,  October  17,  1854. 

"  Sir, — I  have  the  honour  to  acknowledge  the  receipt  of  your  letter  under  date 
the  7th  instant,  and,  in  consequence  of  the  trustees  again  declining  to  entertain  a 
conditional  application  for  an  annuity,  to  apply  for  one  of  the  annuities  available 
on  the  1st  of  May,  1855,  under  protest,  and  with  the  full  reservation  of  all  my  rights. 

"'  It  is  my  desire  to  secure  the  full  amount  of  annuity. 

[451]  "  I  was  born  on  the  28th  of  November,  1799.  Should  this  form  of  applica- 
tion be  objected  to,  which  I  do  not  expect,  I  request  that  you  will  send  an  answer  to 
my  address  by  the  30th  instant,  under  cover  to  Mr.  Will.  Arbuthnot,  at  Madras.  I 
am,  etc.,  A.  Robertson." 

In  reply  to  this  letter  the  Secretary  wrote  to  him  thus  :  — 

""  To  A.  Robertson,  Esquire. 
•■  sir, — With  reference  to  your  application  dated  17th  of  October,   1854,  I  am 
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desired  by  the  trustees  of  the  civil  fund  to  acquaint  you  that  an  annuity  of  £1000 
has  devolved  on  you  by  rotation.  The  statement  showing  the  amount  of  subscription 
paid  by  you,  together  with  the  document  which  will  enable  you  to  draw  your  annuity 
by  quarterly  instalments,  and  to  the  date  of  decease  from  the  Honourable  the  Court 
of  Directors,  will  be  forwarded  in  due  time. 

-    D.  Birch. 
•  November  8,  1851." 

The  Respondent  having  thus  accepted  the  annuity  under  protest,  and  with  full 
reservation  of  his  rights,  on  the  28th  of  March,  1857,  filed  his  bill  in  the  Supreme 
Court  of  Judicature  at  Madras,  against  the  Company  and  the  trustees,  to  recover  the 
excess  of  his  subscriptions  beyond  the  half-value  of  the  annuity,  and  it  is  upon  this 
bill  the  decree  under  appeal  was  made. 

Three  points  arise,  and  were  argued  upon  the  appeal: 

First.  Whether,  according  to  the  original  constitution  of  the  Madras  civil  Bervice 
annuity  fund,  as  established  in  1825,  the  Respondent  was  entitled  to  [452]  have 
refunded  to  him  the  excess  of  his  subscriptions  to  the  fund  beyond  one-half  of  the 
value  of  his  annuity  .' 

Secondly.   Whether,    if    the    Respondent    was    ool    SO    entitled,    according    to    the 
original  constitution  of  the  fund,  he  afterwards  became  so  entitled  by  virtue  of  any 
contract,  or  by  reason  of  any  course  of  dealing  or  conduct  on  the  part  of  thi 
India  Company,  or  of  the  trustees  \     And 

Thirdly.     Whether,  if  the  Respondent   was  so  entitled,  either  according  to  the 
original  constitution  of  the  fund,  or  by  virtue  of  any. subsequent  contract,  colt 
dealing,  or  conduct,  the  right  which  he  thus  acquired  lias  been  in  any  manner  losl 
or  destroyed  I 

The  first  of  these  questions  appears  to  their  Lordships  to  be  open  to  very  serious 
doubts,  and  in  the  view  which  they  have  finally  taken  of  the  case,  it  might  not  be 
necessary  for  them  to  pronounce  any  opinion  upon  it  :  but  the  point  was  so  fullv 
and  ably  argued  at  the  Bar,  and  it  is  so  difficult  fairly  to  estimate  the  weight  which 
is  due  to  the  subsequent  transactions,  without  first  considering  the  position  in  which 
the  parties  originally  stood,  that  their  Lordships  think  it  right  to  state  the  conclusion 
at  which  they  have  arrived  on  this  part  of  the  case. 

The  rules  and  regulations  of  the  Madras  civil  service  annuity  fund,  as  established 
in  the  year  1825,  were  derived  from  the  rules  and  regulations  of  the  Bengal  fund 
then  lately  established,  modified  only  so  far  as  was  necessary  to  meet  the  difficulties 
arising  from  the  existence  at  Madras,  of  the  funds  created  by  the  deeds  of  L800, 
1814,  and  1818,  and  from  the  obligations  consequent  upon  those  deeds.  The  modi- 
fications which  were  introduced  to  meet  these  dif-[453]-ficulties  and  obligations,  do 
not  appear  to  their  Lordships  to  affect  the  question  as  to  the  refunding  of  the  i 
of  subscriptions,  otherwise  than  as  they  would  affect  the  fund  out  of  which  the 
refund,  if  any,  would  be  to  be  made;  and  the  East  India  Company  must,  of  coursi 
lie  taken  to  have  foreseen  to  what  extent  the  fund  would  lie  thus  affected.  It  is.  in- 
deed, plain,  from  the  evidence,  that  they  did  foresee  the  effect  which  the  modifications 
would  have  upon  the  fund.  In  considering  this  first  question,  therefore,  it  appears 
to  their  Lordships  that  these  modifications  may  he  laid  out  of  the  case,  and  that  the 
question  must  depend  upon  the  interpretation  to  be  put  upon  the  despatch  of  the  8th 
of  December,  1824,  and  the  regulations  for  the  Bengal  fund  as  altered  by  the  Court 
of  Directors:  for  their  Lordships  do  not  agree  to  the  Appellant's  argument,  that  a 
part  only  of  this  despatch  is  to  be  looked  at.  both  the  despatch  and  the  regulations 
were  forwarded  to  the  Madras  Government,  and  delivered  to  the  trustees  of  the  then 
existing  Madras  funds.  Both  of  them  formed  the  basis  of  the  contract  with  the 
Madras  subscribers,  and  each  of  them  must,  in  their  Lordships'  opinion,  be  looked  as 
[at]  in  its  entirety  in  determining  what  that  contract   was. 

This  despatch,  in  paragraph  1.  notice-  the  fact  that,  according  to  the  constitution 
of  the  then  existing  funds  at  Madras,  the  grantees  of  annuities  either  paid  in  sub- 
scriptions to  the  fund  a  certain  aggregate  sum.  or  paid  the  difference  between  that 
sum  and  the  amount  of  their  subscriptions. 

In  paragraph   II,  in  pointing  out  the  advantages  derived  front  the  Compi 
contributions,  the  despatch  speaks  of  the  civil  servant  when  he  retires  [454]  having, 
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in  addition  to  his  own  savings,  whether  accumulated  in  the  shape  of  contributions 
to  the  fund,  or  in  any  other  mode,  an  annuity  proportional  to  his  share  of  the 
Company's  contributions  to  the  fund. 

In  paragraphs  53,  54,  55,  in  treating  of  the  purchase-money  of  the  annuities,  it 
fixes  the  amount  at  the  difference  of  half  the  value  of  the  annuity  and  the  accumulated 
value  of  the  subscriber's  previous  contributions;  and  in  paragraph  57,  it  states 
broadly,  that  according  to  the  mode  proposed,  all  servants  upon  becoming  annuitants 
would  pay  half  the  value  of  their  respective  annuities,  and  no  more ;  and  in  the  same 
paragraph  57,  it  refers  to  the  advantages  which  the  subscribers  would  possess  of 
accumulating  a  fund  for  the  purchase  of  the  annuity,  by  gradual  deposits,  improved 
at  a  fixed  and  favourable  rate  of  interest ;  and  rule  1 1  of  the  regulations  as  altered, 
provides  for  subscribers  who  may  accept  annuities,  paying  to  the  Institution  the 
difference  between  half  the  value  of  the  annuity,  and  the  accumulated  value  of  their 
previous  contributions,  in  case  the  latter  quantity  shall  be  less  than  the  former. 
These  provisions  certainly  point  at  half  the  value  of  the  annuity  as  the  sum  which 
each  subscriber,  on  becoming  an  annuitant,  was  to  pay  for  the  purchase  of  his 
annuity,  paying  it  either  by  contributions,  or  by  making  good  the  deficiency  of  his 
subscriptions.  But,  on  the  other  hand,  the  expression  "  no  more,"  in  paragraph  57, 
so  much  relied  on  upon  the  part  of  the  Respondent,  may,  as  was  suggested  on  the 
part  of  the  Appellants,  have  meant  only  that  the  subscribers  were  to  pay  one-half, 
and  not  two-thirds  of  the  value  of  the  annuity,  the  proportion  which  in  paragraph 
54  is  mentioned  to  have  been  proposed  by  the  Bengal  civil  [455]  servants,  although 
the  context  does  not  appear  to  their  Lordships  to  favour  this  conclusion;  and  what- 
ever the  meaning  of  these  words  "  no  more  "  may  have  been,  there  is  certainly  no  limit 
to  the  payment  by  subscribers  of  their  annual  contributions,  and  no  provision  for 
refunding  any  excess  of  those  contributions  beyond  the  half  of  the  value  of  the 
annuity;  and  by  paragraphs  61  and  63,  what  the  Company  are  to  contribute,  is 
expressed  to  be  whatever  sum  may  be  required  in  addition  to  the  contributions  of 
subscribers,  to  enable  the  fund  to  grant  such  number  of  annuities  as  may  be  accepted 
under  the  prescribed  regulations,  not  exceeding  nine  per  annuin,  and  the  obligation 
of  the  Company  is  expressed  to  be  a  virtual  guarantee  of  the  nine  annuities,  and  a 
contribution  limited  to  the  amount  necessary  for  the  accomplishment  of  that  object ; 
and  all  these  latter  provisions  indicate  that  all  the  subscribers'  contributions,  what- 
ever the  amount  of  them  might  be,  were  to  go  into  and  remain  in  the  fund. 

It  is  very  difficult  to  collect  from  a  despatch  and  from  rules  thus  loosely  worded 
on  so  important  a  point,  and  plainly  imperfect  in  other  respects,  what  the  real 
meaning  of  the  parties  was ;  but  it  is  to  be  observed  that  the  object  which  they  had  in 
view  was,  as  appears  by  sections  35,  36,  and  42,  to  provide  a  fund  for  the  payment 
of  annuities  to  the  civil  servants  who  should  retire  from  the  service,  and  that  the 
payments  of  each  subscriber  were  not  merely  for  the  purpose  of  purchasing  his  own 
annuity,  but  of  providing  annuities  for  the  other  subscribers.  The  payments  made 
by  each  subscriber  were  to  go  into  the  funds,  to  be  applied  for  the  benefit  of  all  the 
subscribers  ;  and  they  were  to  do  so  equally,  whether  [456]  the  subscriber  who  made 
the  payment,  had  or  had  not  paid  the  half-value  of  his  annuity,  or  had  or  had  not 
had  the  option  of  an  annuity.  There  cannot,  as  it  seems  to  their  Lordships,  be  any 
reasonable  doubt,  that  each  subscriber  was  intended  to  go  on  paying  his  subscription 
until  he  had  the  option  of  an  annuity ;  and  if  the  option  did  not  reach  him  before 
the  amount  of  his  subscription  exceeded  the  half  value  of  his  annuity,  their  Lordships 
find  it  difficult  to  suppose  that  it  could  have  been  intended  that  a  refund  should 
be  made  to  him  when  the  amount  which  he  had  paid  would  or  might  have  been 
applied  to  the  payment  of  other  annuities  ;  and  if  it  was  not  so  intended  in  the 
case  suggested,  their  Lordships  think  it  scarcely  less  difficult  to  suppose  that  it  could 
have  been  so  intended  when  the  subscriber  had  had  the  option  of  the  annuity  and 
had  refused  it,  in  which  case  it  is  to  be  observed  that  his  refusal  would  bring  upon 
the  fund  the  charge  to  which  his  payment  was  applicable.  If  the  half-value  of  the 
annuity  was  in  all  cases  to  be  the  limit  of  the  subscriptions,  there  seems  to  be  no 
reason  why  the  payment  of  the  subscriptions  was  to  continue  after  the  half-value 
of  the  annuity  had  been  paid  ;  for  the  annuity  would,  of  course,  decrease  in  value  as 
the  subscriber  advanced  in  age,  and  the  benefit  of  accumulation  held  out  to  the 
subscribers  in  the  despatch  is  confined  to  accumulation  for  the  purchase  of  the 
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annuity.     It  is  to  be  observed,  too,  that   the  calculations  on   which  the  despatch 

proceeds,  are  founded  upon  the  assumption  that  each  subscriber  would,  after  the 
expiration  of  the  first  few  years,  become  entitled  to  an  annuity  at  the  age  of  forty- 
five,  in  which  event,  according  to  the  calculations,  he  would  in  no  case  have  paid  half 
the  value  of  his  [457]  annuity;  and  it  seems  probable,  therefore,  thai  it  was  ool 
thought  necessary  to  provide  for  the  excess  of  the  subscriptions. 

In  that  view  of  tlie  case,  what  has  occurred  in  this  instance  and  in  others,  would 
he  left  unprovided  for  by  the  contract  :  and  it  being  dear  that  the  subscription 
was  properly  payable  into  the  fund,  there  would  seem  to  he  no  ground  for  taking 
it  out  again. 

The  case  does  not  appear  to  their  Lordships  to  be  one  to  which  the  doctrine  of 
resulting  trust  could  he  applied. 

After  weighing  all  these  considerations  on  the  one  side  and  the  other,  the  better 
opinion  appeals  to  their  Lordships  to  lie.  that  if  this  case  was  to  he  decided  upon  the 
first  point  only,  the  decision  ought  to  be  in  favour  of  the  Appellants,  the  East  India 
Company:  hut  their  Lordships  have  not  come  to  this  conclusion  without 
doubt,  and  hesitation,  and  they  very  much  incline  to  the  opinion  that  this  contract 
does  not  provide  for  the  event,  which  has  occurred,  and  that  in  order  to  determine 
the  rights  of  the  parties,  what  has  subsequently  occurred  must  he  looked  at.  not. 
indeed,  for  the  purpose  of  varying  the  contract,  but  for  the  purpose  of  supplying  what 
has  heen  left  unprovided  for  by  it.  They  proceed,  therefore,  to  the  consideration  of 
the  second  point:  'Whether  the  Respondent  became  entitled  to  the  refund  of  Ids 
excess  of  subscriptions  by  virtue  of  any  subsequent  contract,  or  by  reason  of  any 
conduct  or  course  of  dealing  on  the  part  of  the  East  India  Company  or  of  the  trustees? 

It  is  material  in  considering  this  point,  in  the  first  place,  to  observe  the  position 
in  which  the  East  India  Company  stood  under  the  contract.  By  the  contract,  [458] 
(whatever  its  effect  may  have  l)een  in  other  respects),  the  annuities  were  to  be 
provided  for  by  the  contributions  of  the  subscribers  and  the  contributions  of  the 
Company.  These  contributions  were  to  lie  received  by  the  trustee-,  and  applied 
by  them  to  make  good  the  annuities,  and  the  deficiency  was  to  he  supplied  by  the 
Company.  The  Company,  therefore,  had  a  direct  and  immediate  interest  in  the 
application  of  the  funds  liy  the  trustees.  The  trustees  were  responsible,  not  merely 
to  the  subscribers,  hut  to  the  Company,  for  the  due  application  of  the  funds.  The 
Company,  then,  being  in  this  position  :  having  the  right  to  call  for  the  accot 
the  trustees,  and  to  check  and  control  those  accounts,  we  find,  that  the  practice  of 
refunding  to  subscribers  the  excess  of  subscriptions  beyond  the  half  value  of  the 
annuity,  commenced  as  early  as  the  year  1834,  for  in  that  year  there  was  a  refund 
to  Mr.  Harris  on  this  account.  We  then  find,  that,  in  the  year  1838,  accounts  of  the 
trustees  in  which  this  refund  appeared,  were  laid  before  the  Government  of  Madras, 
and  that,  in  the  same  year.  1838,  the  rules  of  the  fund  were  published  at  Madras 
that,  by  the  lGth  of  these  rules,  as  published'  it  was  expressly  stated  that  the  con- 
tributions of  the  subscribers  in  excess  beyond  the  half  value  of  their  annuities,  were 
to  be  refunded.  We  further  find  that  ihis  course  of  refunding  to  subscribers  the 
of  their  subscriptions  was  continued  by  the  trustees  in  the  years  1837,  1843, 
L845,  and  is  IS;  that  accounts  of  the  trustees,  showing  these  refunds,  were  laid 
before  the  Court  <d'  Directors,  and  that  no  objection  was  made  to  them,  although  on 
other  minor  points  objections  were  raised  and  the  accounts  were  required  to  be 
rectified:  and  although,  [459]  in  the  year  1841,  the  attention  of  the  Government 
was  directly  called  to  the  point,  ami  in' the  years  1844  and  IS  17  they  were  required 
to  make,  and  did  make,  additional  payments  to  the  fund.  We  also  find,  that  it  was 
not  until  the  year  1850,  that  any  question  was  raised  as  to  this  practice  of  refunding, 
and  that  the  question  then  raised  was  not  as  to  the  right  of  the  sul  to  the 

refund,  but  as  to  the  expediency  of  continuing  the  practice  :  that  the  Company  then, 
so  far  from  asserting  that  the  subscribers  were  not  entitled  to  the  refund,  desired  the 
Madras  Government  to  adopt  such  measures  as  might  induce  the  Bubscrib 
abrogate  the  practice;  that,  with  this  view,  they  submitted  the  question  to  th 
sideration  of  the  subscribers  :  and  that,  upon  the  subscribers  adhering  to  the  practice. 
they  did  not,  in  the  first  instance,  persist  in  objecting  to  it  otherw.se  than  by 
threatening  to  reduce  the  interest  upon  the  excess  of  the  subscriptions ;  a  threat 
which  it  appears  they  did  not  carry  into  effect.     Ultimately,  we  find  that,  later  in 
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the  year  1851,  they  objected  to  the  refunds  being  made  at  their  expense,  and  that 
in  the  year  1853,  the  system  of  refunding  was  put  an  end  to  by  the  new  rules  proposed 
by  them,  and  adopted  by  the  votes  of  the  subscribers. 

Upon  these  facts,  this  part  of  the  case  appears  to  their  Lordships  to  present  two 
questions  for  their  consideration  :  First,  whether,  assuming  the  practice  of  refunding 
to  the  subscribers  the  excess  of  their  subscriptions  beyond  the  half  value  of  the  annuity 
not  to  have  been  warranted  by  the  original  rules,  there  was  not  such  an  alteration  of 
those  rules  as  was  sufficient  to  warrant  it;  and,  secondly,  whether,  even  if  there  was 
no  such  alteration  of  the  rules,  [460]  the  Company  have  not,  by  their  conduct,  pre- 
cluded themselves  from  disputing  the  right  of  the  subscribers  to  the  refund. 

With  respect  to  the  first  question,  by  rule  30  of  the  Bengal  regulations,  all 
questions  proposed  at  a  general  meeting,  whether  annual  or  special,  were  to  be 
determined  by  a  majority  of  three-fourths  of  the  members,  and  upon  all  general 
questions,  involving,  amongst  other  things,  any  essential  addition  to  or  alteration 
in  the  original  rules  and  principles  of  the  institution,  all  subscribers  in  India  were 
to  be  allowed  to  vote,  but  no  decision  upon  such  question  was  to  be  valid,  or  to  have 
any  effect,  until  sanctioned  and  approved  by  the  Court  of  Directors  of  the  East 
India  Company,  whose  decision  was  in  all  cases  to  be  final.  This  rule  became 
part  of  the  original  rules  of  the  Madras  fund.  The  rules  of  that  fund,  published  in 
1838,  having  contained  the  provision  that  the  excess  beyond  the  half  value  of  the 
annuity  should  be  refunded,  the  question  whether  that  practice  should  be  abrogated 
was  put  to  the  vote  at  a  special  general  meeting  of  the  subscribers,  held  on  the  26th 
of  September,  1850,  and  it  was  determined  by  a  majority  of  more  than  three-fourths 
that  the  practice  should  not  be  abrogated.  There  was  here,  therefore,  upon  the 
assumption  that  the  original  rules  did  not  warrant  the  practice,  a  clear  alteration 
of  those  rules,  made  in  conformity  with  the  30th  of  the  original  rules,  and  this 
alteration,  if  sanctioned  and  approved  by  the  East  India  Company,  was  valid  and 
effectual. 

Now,  how  did  the  Court  of  Directors  deal  with  this  alteration  of  the  rules? 
They  did  not  repudiate  it,  but  they  directed  the  interest  upon  the  excess  of 
[461]  the  subscriptions  to  be  reduced;  a  direction,  however,  which  was  not  carired 
into  effect.  If  the  case  had  rested  here  they  might,  in  the  opinion  of  their  Lord- 
ships, well  be  taken  to  have  sanctioned  and  approved  this  alteration  of  the  rules  ; 
but,  it  appears  that  they  afterwards  in  the  same  year,  1851,  protested  against  any 
further  refunds  being  made  at  their  expense,  and  although  they  did  not  rest  upon 
this  protest,  but  subsequently,  in  the  year  1853,  in  some  measure  treated  the  altera- 
tion as  valid  by  again,  in  effect,  submitting  the  question  to  the  votes  of  the  sub- 
scribers upon  the  new  rules  which  they  at  that  time  proposed,  and  which  were  then 
adopted,  they  do  not  appear  ever  to  have  withdrawn  their  protest,  and  the  course 
which  they  adopted  in  proposing  the  new  rules  may  well  be  regarded  as  having  been 
resorted  to  for  the  more  conclusive  settlement  of  the  question.  If  the  subscribers  had 
not  adopted  these  rules,  the  Company  could  not,  as  their  Lordships  think,  be  held,  in 
the  face  of  their  protest,  to  have  sanctioned  and  approved  this  alteration ;  and, 
upon  the  whole,  therefore,  their  Lordships  consider  that,  whatever  effect  may  be  due 
in  other  respects  to  what  passed  as  to  the  alteration  of  the  rules,  it  would  be  going 
too  far  to  hold  that  the  resolution  of  the  subscribers  in  1851  effected  such  an 
alteration  as  rendered  it  obligatory  upon  the  Company  to  refund  the  excess  of  the 
subscriptions. 

There  remains,  then,  on  this  second  head  of  the  case,  the  question  as  to  the 
effect  of  the  course  of  dealing  and  conduct  on  the  part  of  the  Company  and  of  the 
trustees. 

Now,  it  appears  to  their  Lordships,  to  be  put  beyond  all  doubt,  by  the  evidence  in 
this  case,  that  [462]  the  Company  sanctioned  the  refunds  which  were  made,  and 
sanctioned  them,  not  merely  with  reference  to  the  individual  subscribers  to  whom 
they  were  made,  but,  generally,  as  having  been  made  in  the  due  course  of  practice. 
The  Company's  despatch  of  the  6th  of  February,  1850,  admits  this  to  have  been  the 
case.  Their  course  of  proceeding,  in  submitting  the  question  to  the  votes  of  the 
subscribers  in  that  year,  involves  the  same  admission ;  and  there  is,  indeed,  hardly 
a  step  in  all  their  proceedings,  from  the  time  of  the  institution  of  the  fund  in  the 
year  1825,  which  does  not  lead  to  that  conclusion.  In  determining  the  con- 
sequences which   are  to  follow  from  this  conduct   on   their  part,  we  must  again 
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revert  to  their  position,  and  to  that  of  the  trustees.  The  Company  stand  in  the 
position  of  the  ultimate  beneficiaries  of  the  fund  with  which  we  have,  in  this  ease, 
to  deal,  subject  to  prior  trusts  for  the  benefit  of  the  subscribers. 

The  fund,  as  established  in  1825,  was  instituted  on  their  suggestion,  and  for  the 
purpose  of  carrying  out  their  views  of  promoting  a  more  rapid  succession  among 
the  civil  servants  of  their  establishment.  The  trustees  were  bound  no1  to  them  <>nly, 
but  to  the  subscribers  also,  for  the  due  management  of  the  fund,  according  to  the 
rules.  If  those  rules  did  not  authorize  the  refunds  being  made,  it  was  a  breach  of 
trust  on  the  part  of  the  trustees  to  make  them,  and  in  thai  breach  of  Must  the 
Company  were  concurring.  It  was  admitted  on  their  part  that  with  respect  to  the 
refunds  actually  made,  they  had  no  right  to  complain;  but  it  was  argued  thai  the 
consequences  of  their  conduct  went  no  further,  and  that  they  cannol  1"-  held  to 
have  sanctioned  the  right  of  the  subscribers  [463]  to  the  refund  in  other  eases. 
Their  Lordships,  however,  find  themselves  unable  to  give  their  assent  to  this  argu- 
ment. By  the  rules  of  the  fund,  published  in  the  year  1838,  the  trustees  held  oul 
to  the  subscribers  generally  that  they  were  to  be  entitled  to  the  refund  of  the  ex< 
of  their  subscriptions  beyond  the  half  value  of  the  annuity.  The  Company,  as 
appears  from  their  answer,  knew  of  the  publication  of  these  rules  very  soon  after 
they  were  published.  By  allowing  the  refunds  which  were  made,  more  especially 
after  their  attention  had  been  called  to  the  subject  in  the  year  184  0.  they  must,  as 
their  Lordships  think,  be  considered  to  have  authorized  the  trustees  to  continue 
this  rule  as  to  refund,  as  part  of  their  rules.  It  is  to  be  considered,  then,  how  the 
subscribers  were  affected  by  the  publication  and  continuance  of  this  rule,  and  it 
appears  to  their  Lordships  that  their  position  was  much  altered  by  it. 

To  take,  for  instance,  the  case  of  this  Respondent:  He  was  a  subscriber  to  the 
fund  of  1818,  and,  according  to  the  rules  of  that  fund,  would  have  been  entitled  to 
an  annuity  of  £600  a  year  after  payment  of  a  specified  sum.  Is  he  not  justly 
entitled  to  say  that  he  paid  the  larger  subscription  to  the  fund  of  1825,  and  con- 
tinued that  subscription,  upon  the  faith  that  he  would  be  entitled  to  the  larger 
annuity  of  £1000,  and  also  to  the  repayment  of  the  excess  of  his  subscriptions  beyond 
the  half  value  of  his  annuity?  And  further,  is  he  not  also  justly  entitled  to  say  that 
had  he  been  aware  that  the  trustees  or  the  Company  would  resist  the  repayment  of 
the  excess  of  his  subscriptions,  he  would  have  accepted  his  annuity  on  the  firsl 
opportunity  which  offered  after  he  had  paid  the  half  of  its  value,  or  even  before 
that  time,  when  his  interests  or  [464]  his  views  rendered  it  advisable  or  convenient 
for  him  to  do  so;  and  is  not  his  having  been  deprived  of  these  opportunities  the 
result  of  the  Company's  conduct? 

The  true  result  of  "this  case,  with  reference  to  the  point  now  under  consideration, 
appears  to  their  Lordships  to  be  that  the  ultimate  beneficiaries  under  the  trust 
have  authorized  the  trustees  to  hold  out  to  the  prior  beneficiaries  advantages  which 
were  not  warranted  by  the  trust,  and  have  thereby  altered  the  posit  ion  of  the  prior 
beneficiaries;  and  their  Lordships  think  that,  under  such  circumstances,  both  the 
trustees  and  the  ultimate  beneficiaries  must  be  liable  to  make  good  to  the  prior 
beneficiaries  the  advantages  which  have  been  so  held  out  to  them. 

The  case  was  to  some  extent  argued  on  the  part  of  the  Companv  as  if  the 
question  had  been  simply  this:  whether  the  trustees  could  recover  at  law  agamsl 
the  Company  any  deficiency  of  the  fund  for  payment  of  the  annuities  occasioned  by 
this  practice  of  refunding;  but  their  Lordships  do  not  take  that  view  of  the  case  ; 
they  consider  that,  whatever  might  be  the  case  at  law,  there  is,  under  the  circum- 
stances of  this  case,  an  equity  by  which  the  Company  is  affected.  II  was  also 
argued,  on  the' part  of  the  Company,  that  their  conduct,  and  the  conducl  oi  the 
trustees  throughout,  proceeded  upon  a  mistaken  supposition  that  the  original 
rules  of  the  fund,  resting  upon  the  Bengal  rules,  required  this  excess  to  be  refunded, 
and  that  they  ought  not  to  be  bound  by  conduct  resulting  from  such  a  mistake. 

It  would,  perhaps,  be  a  sufficient  answer  to  this  argumenl  to  say  that  there  is  no 
Bill  to  rectify  any  such  supposed  mistake;  but  their  Lordships  do  nol  desire  to  rest 
their  iudjnnent  upon  so  narrow  a  point. 

T4651  Supposing  the  case  to  be  entirely  open  upon  this  point,  could  the  (  ompany, 
and  could  the  trustees,  under  the  circumstances  of  this  ease,  be  re heved  from  the 
consequences  of  this  alleged  mistake?     Their  Lordships  are  oi  opinion   -hat   they 
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could  not.  They  think  that  it  would  be  an  answer  to  such  a  case  of  alleged  mistake, 
that  when  the  trustees  made  the  representation  as  to  the  refund  of  the  excess  which 
is  contained  in  the  rules  of  1838,  and  when  the  Company  sanctioned  that  repre- 
sentation being  made,  they  had  possession  of  all  the  documents,  and  the  full  means 
of  judging-  whether  the  Bengal  Regulations  did  or  did  not  give  the  right  of  refund; 
and  further  that,  whether  the  Bengal  Regulations  did  or  did  not  give  that  right, 
the  Company  had  the  power  of  determining  whether  it  should  or  should  not  be  given 
at  Madras ;  and  yet  further  that  the  conduct  of  the  Company,  and  of  the  trustees, 
has  altered  the  position  of  the  subscribers.  They  think  also  that  if  this  case  was  at 
all  to  be  dealt  with  upon  the  footing  of  mistake,  it  would  follow  that  the  contract 
must  be  wholly  undone,  and  the  parties  be  restored  to  their  original  rights,  and  that 
the  conduct  of  the  Company  has  placed  the  subscribers  in  a  position  in  which  they 
cannot  be  restored  to  those  rights.  The  subscriptions  which  have  been  paid  beyond 
what  ought  to  have  been  paid  might,  indeed,  be  refunded,  but  the  parties  could  not 
be  set  right  as  to  the  period  when  they  would  have  taken  the  annuity.  It  is  hardly 
necessary  to  add  that  the  case  appears  to  their  Lordships  to  be  more  strong  against 
the  Company  from  their  having  been  parties  to  the  contract,  and  having  bound 
their  civil  servants  by  covenant  to  the  observance  of  it. 

Upon  this  second  head  of  the  case,  therefore,  their  [466]  Lordships  are  of 
opinion,  that  the  Company,  though  not  bound  by  any  positive  alteration  of  the 
rules,  are  precluded  by  their  conduct  from  disputing  the  right  of  the  Respondent 
to  have  the  excess  of  his  subscriptions  beyond  the  half-value  of  his  annuity  refunded 
to  him. 

We  come  then  to  the  third  question,  whether  the  right  to  the  refund  of  the  excess 
of  his  subscriptions  which  the  Respondent  acquired  has  been  in  any  manner  lost  or 
destroyed.  It  was  contended  on  the  part  of  the  Appellants  that  it  had  been  lost  or 
destroyed,  because  the  revised  rules  of  1853  did  not  contain  the  provision  for  re- 
fund which  was  contained  in  the  rules  of  1838,  and  the  Respondent  being  a  sub- 
scriber to  the  fund  was  bound  by  those  revised  rules;  but  it  does  not  appear  to 
their  Lordships  that  the  revised  rules  could  operate  retrospectively  to  destroy 
rights  which  had  been  acquired  before  they  were  passed. 

Upon  this  point,  therefore,  the  question,  as  their  Lordships  view  it,  is,  whether 
the  Respondent  had  or  had  not,  before  the  revised  rules  were  passed,  acquired  a 
title  to  the  refund  of  the  excess  of  his  subscriptions ;  and  their  Lordships  are  of 
opinion  that  he  had;  for  in  the  year  1852  he  had  accepted  the  annuity  on  condition 
that  the  excess  of  his  payments  should  be  refunded  to  him.  The  trustees,  it  is  true, 
refused  to  receive  this  conditional  acceptance,  but  in  their  Lordships'  judgment, 
for  the  reasons  already  given,  it  was  an  error  on  their  part  not  to  have  done  so, 
and  the  Respondent  cannot,  as  their  Lordships  think,  be  affected  by  this  erroneous 
judgment  of  the  trustees.  They  think,  therefore,  that  the  Respondent's  title  to  the 
refund  was  complete  in  1852,  and  was  conse-[467]-quently  unaffected  by  the  revised 
rules  of  1853.  Their  Lordships,  therefore,  will  humbly  recommend  Her  Majesty  to 
dismiss  their  appeal,  and,  their  judgment  agreeing  with  that  of  the  Court  in  India, 
to  dismiss  it  with  costs. 

[Mews'  Dig.  tit.  COLONY,  III.  Appeals  to  Privy  Council,  6.  Practice,  o,  Other 
matters;  tit.  INDIA,  I.  Administration  of  Government.  S.C.  7  Moo.  Ind. 
App.  361 ;  7  W.R.  695.  See  Secretar//  of  State  for  India  v.  Underwood,  1870, 
L.R.  i  H.L.  584.1 
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ON  PETITION  FROM  THE  COURT  OF  QUEEN'S  BENCH,  LOWEB  CANADA. 

JOSEPH  BOSWELL,— Appellant;  CHARLES  ALEXANDEB  KILBORN  and  OZRO 
MORRIL, — Respondents  *  [Feb.  1.  L859]. 

By  section  30  of  the  Acl  of  the  Legislative  Council  of  Lower  Canada,  passed  in 
the  34th  Geo.  III.,  c.  6,  called  "  The  Judicature  Act,"  an  appeal  lies  from  the 

Court  of  appeals  in  Canada,  to  the  Queen  in  Council,  when  the  matter  in 
dispute  exceeds  .£500  sterling,  and  this  provision  was  continued  upon  the 
substitution  of  the  Court  of  Queen's  Bench  for  the  Courl  of  appeals,  by  the 
A<  i  of  the  Legislative  Council  of  Canada,  passed  in  the  12th  Vict.,  c.  -IT.' 
In  an  action  for  non-performance  of  a  contracl  a  verdict  was  given  for  £600 
currency  (under  £500  sterling),  and  the  Court  of  Queen's  Bench  in  Canada 
refused  leave  to  appeal  to  England  on  the  ground  that  the  sum  was  under  the 
appealable  value.  Upon  special  petition  to  Her  Majesty  in  Council  for  leave 
to  appeal,  such  leave  was  granted,  first,  because  by  the  law  of  Canada 
interest  ran  with  the  judgment,  which  would  bring  the  subject-matter  within 
the  appealable  value:  and,  secondly,  because  important  questions  of  mer- 
cantile law  were  raised,  and  an  action  of  a  similar  nature  was  still  pending, 
the  transaction   being  a  continuing  contract. 

By  an  Act  of  the  Legislative  Council  and  Assembly  of  Lower  Canada,  passed  the 
34th  Kin-  George  111.,  c.  6,  called  "The  Judicature  Acl  "  (see  also  Acl  31  <.•••>.  III., 
c.  31,  referred  to  in  ('uri/Iu  r  v.  Aylwin,  1'  Knapp's  P.C.  Cases.  72),  i\  was  by  tl. 
[468]  section  enacted,  that  the  judgment  of  the  Court  of  appeals  in  Canada  should 
be  final,  where  the  matter  in  dispute  should  not  exceed  £500  sterling ;  but  it 
exceeding  that  sum,  an  appeal  should  lie  to  His  Majesty  in  his  Privy  Council,  pro- 
vided security  be  first  given  by  the  Appellant. 

By  a  subsequent  Acl  passed  by  the  Legislative  Council  and  Assembly  of  Canada, 
and  assented  to  by  Her  Majesty  in  the  12th  year  of  Her  reign,  entituled,  "  An  Acl 
i  ablish  a  Court  having  jurisdiction  in  appeals  and  criminal  matters  fo] 
Lower  Canada,"  the  Court  of  Queen's  Bench  was  established  as  a  Courl  of  record 
for  Lower  Canada,  from  which  an  appeal  should  lie  to  Her  Majesty,  in  Her  Privy 
Council,  in  every  case  in  which  an  appeal  might,  before  that  Act,  have  lain  from 
the  Provincial  Court  of  appeals  to  Her  Majesty  in  Council  in  Her  Privy  Council, 
in  the  manner  and  form,  and  subject  to  the  restrictions,  rules,  and  regulations 
established  with  respect  to  appeals  from  the  Provincial  Court  of  appeals. 

An  action  was  brought  against  Boswell  in  the  Superior  Court  of  Quebec  by 
Kilborn  and  Morril.  for  recovery  of  the  sum  of  £600  currency  for  an  alleged  breach 
by  the  Defendant  of  a  contract  for  the  supply  of  hops.  That  Court  gave  judgmenl 
in  favour  of  the  Defendant,  dismissing  the  action  with  costs.  The  Plaintiffs 
appealed  from  that  judgment  to  the  Court  of  Queen's  Bench  in  Lower  Canada. 
and  that  Court  reversed  the  judgment  of  the  Superior  Court  of  Quebec.  The  [469] 
Defendant  applied  to  the  Court  of  Queen's  Bench  for  leave  to  appeal  to  Her  M 
in  Council,  and  on  cause  being  shown  by  the  Plaintiffs  againsl  the  granting  of 
such  leave,  it  was  contended  that,  according  to  the  true  construction  of  the  matter 
in  dispute  and  the  judgment  of  the  Courl  of  Queen's  Bench,  the  value  in  dispute 
did  not  exceed  £500  sterling,  and  the  Court   refused  the  application. 

A  petition  to  Her  Majesty  in  Council  for  leave  to  appeal  was  now  presented  by 
boswell,  which  set  forth  that  the  contest  between  the  parties  turned  upon  and  was 
limited  to  the  quality  of  certain  hops  tendered  by  him  :  that  the  contract  upon  which 
the  action  was  broughl  was  a  continuing  contracl  for  the  delivery  of  hops  in  the 
years  1855,  G,  7,  and  that  the  action  was  broughl  in  respeel  of  the  hops  deliverable 
in  1856;  that  a  similar  dispute  had  arisen  between  the  parties  in  respeel  of  the 
hops  deliverable  in  1857,  and  that  the  parties  were  about  to  bring  another  action 
in  which  the  same  question  would  arise  as  in  the  firsl  action.      That  by  an  Acl  of  the 


*  Present:  The  Bight  Hon.  Lord  Kingsdown,  the  Righl  lb.ii.  Dr.  Lushington, 
the  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Righl  Hon.  Sir  Edward  Ryan, 
and  the  Right  Hon.  Sir  John  Taylor  Colerid- 
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Legislative  Council  and  Assembly  of  Canada,  22nd  of  Vict.,  regulating  the  rate  of 
interest,  it  was  enacted  that  six  per  centum  per  annum  should  continue  the  rate  of 
interest  in  all  cases  where,  by  the  agreement  of  the  parties  or  by  law,  interest  was 
payable,  and  no  rate  had  been  fixed  by  the  parties  or  by  law ;  and  it  was  submitted, 
first,  that  the  judgment  debt  with  interest  brought  the  case  within  the  appealable 
value ;  and,  secondly,  that  the  questions  of  law  involved  in  the  case  were  of  very  high 
importance  and  of  general  application  in  mercantile  transactions,  and  that  it  was 
desirable  to  have  those  questions  determined  by  the  highest  Court  of  appeal. 

The  petition  was  heard  ex  parte. 

[470]  Mr.  M.  Smith,  Q.C.,  for  the  Petitioner. 

Their  Lordships  granted  the  application,  upon  terms  of  lodging  in  the  Registry 
of  the  Privy  Council  the  sum  of  £100  sterling,  as  security  for  costs  of  the  Respon- 
dents, in  case  the  appeal  should  be  dismissed. 

[Mews'  Dig.  tit.  COLONY;  III.  Appeals  to  Privy  Council;  2.  Appeal-able  value; 
3.  Leave  to  Appeal.  See  for  later  stages  2  S.C.  13  Moo.  P.C.  476;  15  Moo. 
P.C.  309.] 


ON  PETITION  FROM  THE  SUDDER  DEWANNY  ADAWLUT  OF  CALCUTTA. 

MUSSUMAT  AMEEXA  KHATOOR  and  others,— Appellants;  RADHABENOD 
MISSER,— Respondent  *  [Feb.   1,   1859]. 

In  estimating  the  appealable  value,  restricted  by  the  Order  in  Council  of  the 
10th  of  April,  1838,  for  regulating  appeals  from  the  Supreme  and  Sudder 
Dewanny  Courts  in  the  East  Indies  to  Rs.  10,000,  as  the  amount  in  dispute, 
regard  should  be  had  to  the  whole  matter  involved  in  the  suit,  and  not  to  the 
value  of  a  fractional  part  of  the  property  sought  to  be  recovered. 

A  suit  was  brought  to  recover  a  Zemindary  in  the  possession  of  different  persons 
under  deeds  of  sale  in  execution  of  decree.  The  value  of  the  property  sued 
for  was,  by  Ben.  Reg.  X.  of  1829,  sec.  17,  stated  in  the  plaint  to  be  Rs.  14,325. 
The  Sudder  Court  upheld  the  sales  so  far  as  related  to  the  claim  of  some  of 
the  Defendants.  The  other  Defendants  applied  for  leave  to  appeal  to  England, 
which  the  Sudder  Court  refused,  on  the  ground  that,  as  the  value  of  their 
portion  was  only  Rs.  8215,  it  was  not  within  the  appealable  value  prescribed 
by  the  Order  in  Council  of  the  10th  of  April,  1838.  Such  construction  over- 
ruled, and  leave  to  appeal  granted  by  the  Judicial  Committee. 

Whether  the  stamp  upon  the  plaint  required  by  Ben.  Reg.  X.  of  1829,  sec.  17, 
being  for  fiscal  purposes  only,  is  conclusive  of  the  value  of  the  property  sued 
for,  Quaere. 

The  petition  stated  that  the  Respondent  brought  a  suit  in  the  Zillah  Court  of 
Dinagepore  against  the  Appellants  to  obtain  possession  of  a  Zemindary  held 
[471]  by  them  in  different  portions,  as  purchasers  under  deeds  of  sale  and  under  a 
sale  in  execution  of  a  decree.  That  the  value  of  the  lands  sought  to  be  recovered 
was  stated  in  the  plaint  as  provided  by  Ben.  Reg.  X.  of  1829,  sec.  17,  to  be  Rs.  14,325 
1.  3.  1.  That  a  decree  was  pronounced  by  the  Zillah  Court  in  favour  of  the  Respon- 
dent. That  the  Appellants  appealed  to  the  Sudder  Dewanny  Adawlut  of  Calcutta, 
which  Court,  on  the  21st  of  July,  1856,  reversed  the  Zillah  Court's  decree  with 
respect  to  two  only  of  the  Appellants,  sustaining  their  respective  right  to  possession. 
That  the  Court  refused  to  allow  the  other  Appellants  leave  to  appeal  to  England, 
on  the  ground  that  the  value  of  the  lands  held  by  those  Appellants  was  only 
Rs.  8215,  and  that  the  Order  in  Council  of  the  10th  of  April,  1838,  required  the  sum 
to  be  Rs.  10,000.     That  the  actual  value  of  the  lands  in  question  held  by  the  Appel- 

*  Present :  The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  Dr.  Lushington, 
the  Right  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Hon.  Sir  Edward  Ryan, 
and  the  Right  Hon.  Sir  John  Taylor  Coleridge,     Assessor, — Sir  Lawrence  Peel. 
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lants  was  more  than  the  sum  prescribed  by  the  Order  in  Council,  and  thai  the 
Sudder  Court  proceeded  upon  an  erroneous  ground,  taking  the  value  by  the  stamp 
required  by  Reg.  X.  of  1829,  which  they  submitted  was  only  for  fiscal  purposes,  and 
also  that  the  Sudder  Court  was  wrong  in  not  adding  the  mesne  profits;  and  the 
Petitioners  further  submitted  that  the  words  "the  value  of  the  matter  in  dispute 
in  any  such  appeal  to  Her  Majesty  in  Council"  related  to  the  whole  matter  in- 
volved in  the  suit  which  was  the  subject  of  judicial  inquiry  in  the  Court  below. 
That  the  right  of  possession  of  the  Respondent  in  reaped  of  his  ancestral  Zemindary 
was  one  of  many  questions  in  the  suit  and  appeal,  and  thai  the  sum  of  Rs.  1  t,325. 
1.  3.,  the  estimated  value  of  the  Zemindary  as  stated  in  the  plaint,  and  not  merely  a 
propor-[472]-tionate  part  thereof,  ought  to  have  been  adopted  by  the  Court  in 
estimating  the  appealable  value. 

This  petition  was  heard  ex  parte. 

Mr.  R.  Palmer,  Q.C.,  and  Mr.  Leith,  in  support  of  the  petition,  urged  the  - 
grounds  as  those  contained  in  the  petition. 

The  Right  Hon.  Dr.  Lushington. — Leave  to  appeal  will  be  granted,  subject,  how- 
ever, to  this  reservation,  thai  if  the  tads  contained  in  the  petition  are  not  correct, 
the  petition  is  to  be  dismissed.  Security  for  £-"><!ii  to  he  lodged  with  the  Registrar 
of  the  Privy  Council  within  six  months  from  the  date  of  their  Lordships'  report. 

[Mews'  Dig.  tit.  COLONY:  III.  Appeals  to  Privy  Council;  2.  Appealable  value. 


[473]  ON  APPEAL  FROM  THE  SUPREME  COI  EtTOF  NEW  SOUTH  WALES 

MARY  LORD.— Appellant;  THE  COMMISSIONERS  FOR  THE  CITY  OF  SYDNEY. 
—Respondents*  [Feb.   7.   1859]. 

A  right  to  the  use  of  flowing  water  does  not  necessarily  depend  upon  the  ownership 
of  the  soil  covered  by  such  water. 

In  1810,  the  Crown  made  a  grant  to  R.  of  135  acres  of  land  in  New  South  Wales, 
described  as  bounded  on  the  west  by  N.  farm,  on  the  north  by  an  east  line  of 
thirty  chains,  on  the  east  by  a  south  line  to  a  small  creek,  and  on  the  south 
by  that  creek  and  the  water  of  Botany  Hay  at  the  mouth  of  Cook's  river.  It 
was  not  necessary  to  include  any  portion  of  the  creek  to  make  up  the  quantity 
of  land  specified  in  the  grant.  In  1823,  the  Crown  made  a  granl  of  600 
acres  of  land  higher  up  the  creek,  to  L..  in  which  the  land  was  describi 
bounded  on  the  north-west  by  a  line  from  the  south-east  corner  of  K.'s  farm 
to  the  south-west  corner  of  W.'s  farm  :  on  the  north-east  by  W.'s  farm,  on  the 
south-east  by  a  line  bearing  west,  south  to  Botany  Bay  a  creek  and  R.'s  farm. 
This  grant  contained  a  reservation,  that  the  Crown  was  to  he  entitled  to 
"  any  quantity  of  water  and  any  quantity  of  land,  not  exceeding  ten  act.-. 
in  any  part  of  the  said  grant,  as  might  lie  required  for  public  purp< 
L.  afterwards  became  owner  of  the  land  comprised  in  the  granl  to  1!.  The 
water  of  the  creek  was  used  for  turning  a  mill  erected  on  R.'s  land,  and  for 
other  beneficial  purposes. 

On  resumption  by  the  Crown,  under  the  powers  of  an  Act  of  Council  of  New- 
South  Wales,  17th  Vict.,  No.  ■'>.">,  of  a  portion  of  such  lands,  and  diversion  of 
the  stream  flowing  in  the  creek — Held:  — 

First.  That  the  granl  by  the  Crown  in  1810,  to  1J.,  of  land  bounded  by  the  creek. 
passed  the  soil  of  the  creek  ad  medvum  fttum  aquae,  as  the  description  of 
boundaries  in  the  grant  did  not  exclude  from  it  that   portion  of  the  creek. 


*  Present :  The  Right  Hon.  Lord  Kingsdowu.  the  Right  Hon.  Dr.  Lushington, 
the  Rio-ht  Hon.  The  Lord  Justice  Knight  Bruce,  the  Right  Bon.  Sir  Edward  Ryan, 
and  the  Right  Hon.  Sir  John  Taylor  Coleridge. 
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which  by  the  general  presumption  of  law,  would  go  along  with  the  ownership 
of  the  land  on  the  banks  of  it  [12  Moo.  P.C.  498]. 

Second.  That  the  right  to  the  use  of  the  flowing  water  of  the  creek  in  respect  of 
the  land  below,  originally  granted  to  R.,  was  not  lost  by  the  acceptance  of 
L.  of  the  land  above,  although  in  the  latter  grant  the  Crown  had  reserved 
the  right  to  take  the  water,  the  only  effect  of  the  reservation  being  that  L. 
waived  his  uwn  rights  as  riparian  owner  to  the  use  of  the  water  as  it  flowed 
past  his  land  [12  Moo.  P.C.  199,  500]. 

In  construing  grants,  the  words  used  must  be  taken  in  the  sense  which  the  com- 
mon usage  of  mankind  has  applied  to  them  as  well  in  reference  to  the  context 
in  which  they  are  found,  as  the  circumstances  in  which  they  are  used  [12  Moo. 
P.C.  497]. 

This  rule  of  construction  equally  applies,  whether  the  subject-matter  be  a  grant 
from  the  Crown  or  a  subject  [12  Moo.  P.C.  497]. 

This  was  an  action  brought  by  the  Appellant  against  the  Respondents,  to  recover 
compensation  in  [474]  respect  of  certain  lands  and  tenements  of  the  Appellant 
resumed  by  the  Crown,  and  taken  and  used  by  the  Respondents,  the  Commissioners 
of  the  City  of  Sydney,  under  the  powers  of  an  Act  of  the  Council  of  New  South  Wales, 
17th  Vict.,  No.  35,  entitled  "  The  Sydney  Water  Act  of  1853."  The  legality  of  the 
resumption  was  not  at  issue,  the  only  question  raised  by  the  appeal  being  the  right 
of  the  Appellant  to  compensation  by  reason  of  the  Respondents  subtracting  the 
water  of  a  creek  above  the  Appellant's  lands,  which  diminished  the  quantity  of 
water  below,  which  water  the  Appellant  claimed  to  have  the  undisturbed  use  of. 

By  the  above  Act,  it  was  (among  other  things)  enacted,  that  the  Respondents 
should  be  Commissioners  for  the  purpose  of  providing  a  plentiful  supply  of  pine 
and  wholesome  water  for  the  City  of  Sydney  and  the  suburbs  thereof,  and  for  the 
shipping  in  the  port  of  Sydney,  and  for  carrying  into  effect  the  whole  of  the  pur- 
poses of  the  Act :  and  that  it  should  be  lawful  for  the  Governor  of  New  South  Wales, 
by  and  with  the  advice  of  the  Executive  Council,  if  the  Governor  and  Executive 
Council  should  think  fit  so  to  do,  at  any  time,  and  from  time  to  time,  in  the  name  of 
Her  [475]  Majesty,  to  resume  and  take  into  Her  Majesty's  hands  either  the  whole  or 
such  parts  of  the  watercourse  or  stream  therein  mentioned,  with  its  tributaries  and 
affluents,  and  also  such  parts  of  the  alienated  lands  adjacent  thereto,  as  he  and  they 
should  think  it  expedient  to  resume,  for  the  purpose  of  carrying  the  Act  and  the  objects 
thereof  fully  into  effect  ;  and  upon  any  such  resumption  being  notified  by  order  of  the 
Governor,  in  the  New  South  Wales  Government  Gazette,  the  watercourse  and  stream, 
with  its  tributaries  and  affluents,  or  such  part  or  parts  thereof  as  should  be  notified 
as  having  been  so  resumed,  and  also  all  such  parts  of  the  adjacent  lands  as  should 
be  notified  as  having  been  resumed,  should  immediately,  and  without  any  deed  or 
instrument  of  conveyance  or  surrender  thereof,  become  and  be  vested  in  Her 
Majesty,  Her  heirs  and  successors,  for  the  uses  of  the  Government  of  the  Colony  of 
New  South  Wales.  And  the  Commissioners  were  thereby  authorized  and  empowered 
for  the  supply  of  water  to  the  City,  suburbs,  and  shipping,  to  divert,  take,  and  use. 
not  only  the  waters  arising  from  or  flowing  through  the  lands  in  the  possession  of 
the  Crown,  then  known  as  the  "  Sydney  water  reserve,"  but  also  the  Avaters  arising 
from  or  flowing  into  or  from  the  stream  or  watercourse  extending  from  the  reserve 
to  the  shore  of  Botany  Bay,  and  all  the  tributaries  and  affluents  of  the  stream  or 
watercourse,  and  all  swamps,  morasses,  or  other  sources  of  water  in  the  neighbour- 
hood of  the  stream  or  watercourse,  and  its  tributaries  and  affluents,  or  so  much 
thereof  as  might,  from  time  to  time,  be  necessary  for  the  purpose.  And  it  was 
provided  that  all  persons  whose  lands  should  have  been  so  resumed  [476]  and  taken 
into  Her  Majesty's  hands,  or  whose  lands  might  have  been  taken,  used,  or  pre- 
judiced by  the  Commissioners,  under  any  of  the  provisions  therein  contained,  or 
who  should  have  sustained  any  loss  or  damage  whatever  in  or  by  the  execution  of 
the  Act,  should  be  entitled  to  reasonable  compensation  for  the  loss  or  injury 
sustained  by  them,  and  such  compensation  should  be  ascertained,  assessed,  or 
awarded,  as  therein  mentioned,  and  that  in  fixing  the  amount  of  such  compensation, 
reference  should  be  had  to  any  reservation  contained  in  the  grants  by  which  the 
lands  of  the  parties  claiming  such  compensation  were  alienated  by  the  Crown.  By 
the  16th  section  it  was  further  provided  that  in  all  cases  in  which  compensation  was 
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claimed,  in  case  the  Commissioners  and  claimant  should  doI  agree,  the  amounl  to 
be  paid  should  be  determined  in  the  Supreme  Court,  by  an  action   for  damag 
be  brought  by  the  claimant  against  the  Commissioners,  or  upon   an   ise  i 
to  by  the  claimant  and  Commissioners  respectively. 

The  lands  in  question  were  comprised  in  a  granl  by  Mr.  Macquarie,  the  then 
Governor-in-Chief  of  New  South  Wales,  dated  the  1st  of  January,  1810,  to  Edward 
Redmond,  his  heirs  and  assigns,  under  the  description  of  all  those  "  1-").")  acres  of 
land,  lying  and  situate  in  the  District  <>f  Sydney,  bounded  on  tin-  weal  side  by  Mary 
Lewin's  Newcastle  farm,  bearing  north  thirty-seven  chains,  on  the  north  side  by  an 
east  line  of  thirty  chains,  on  the  east  side  by  a  south  line  to  a  small  creek,  and  on 
the  south  side  by  that  creek  and  the  water  of  Botany  Bay  at  ilie  mouth  of  < 
River,  a  road  of  one  chain  reserved  on  the  west  side,  to  he  known  by  the  name  of 
John's  Town,  conditioned  not  to  sell  or  alienate  the  same  for  tie  space  of  [477]  five 
years  from  the  date  hereof,  and  to  cultivate  twenty  acres  within  the  -aid  period,  and 
reserving  to  Government  the  right  of  making  a  public  road  through  the  same,  u:id 
also  reserving,  for  the  use  of  the  Crown,  such  timber  as  may  be  deemed  tit  for  naval 
purposes." 

The  creek  mentioned  in  the  grant  was  an  unnavigable  stream  of  fresh  wat<  r 
which  flowed  into  Botany  Bay.  Redmond  entered  into  possession,  and  afterward 
sold  the  lands,  the  subject  of  his  grant,  to  one  Simeon  Lord.  Possession  was  taken 
by  Lord,  but  the  lands  were  not  conveyed  to  him  until  after  the  date  of  the  grant 
by  the  Crown  hereafter  mentioned. 

On  the  27th  of  May,  1823,  the  then  Governor-in-Chief  of  New  South  Wale. 
granted  unto  Simeon  Lord,  his  heirs  and  assigns,  "  All  those  GOO  acres  of  land 
situate,  lying,  and  being  in  the  County  of  Cumberland  and  District  of  Sydney, 
bounded  on  the  north-west  side  by  a  line  from  the  south-east  corner  of  Redmond 
Johnston's  farm,  to  the  south-west  corner  of  Winder's  farm,  on  the  north-east  by 
Winder's  farm,  bearing  east  iOh  degrees  south,  67  chains  on  the  south-east  by  a 
line  bearing  west,  25  degrees  south  to  Botany  Bay,  and  on  the  south-west  and  west 
sides  thereof  by  Botany  Bay,  a  creek,  and  Redmond's  farm,  saving  and  reserving 
to  His  Majesty,  his  heirs  and  successors,  such  timber  as  might  he  growing  or  to 
grow  thereafter  upon  the  said  land  which  might  be  deemed  fit  for  naval  purposes, 
also  such  parts  of  the  said  land  as  were  then  or  should  thereafter  be  required  by  the 
proper  officer  of  His  Majesty's  Government  for  a  highway  or  highways  :  and  further, 
any  quantity  of  water  and  any  quantity  of  land  not  exceeding  ten  acres  of  land,  in 
any  part  of  the  said  grant,  as  might  [478]  be  required  for  public  purposes:  Pro- 
vided always,  that  such  water  or  land  so  required  should  not  interfere  with,  or  in 
any  manner  injure  or  prevent,  the  due  working  of  the  water-mills  erected  or  to  be 
erected  on  the  lands  and  watercourses  thereby  granted;  and  to  build,  within  the 
term  of  rive  years,  a  water-mill  of  a  12-horse  power.  To  have  and  to  hold  the  land 
to  Simeon  Lord,  his  heirs  and  assigns  for  ever." 

After  Simeon  Lord  had  taken  possession  of  this  grant  from  the  Crown,  and  also 
of  Redmond's  land,  he  built  a  flour  mill,  with  an  undershot  water-wheel,  at  the 
south  end  of  Redmond's  grant,  the  water-power  being  derived  from  the  creek,  a 
part  of  wdiich  creek  was  the  boundary,  on  the  south  side,  of  Redmond's  grant.  Simeon 
Lord  by  his  Will  devised  the  lands  contained  in  Redmond's  grant  to  his  widow,  the 
Appellant,  and  his  other  land,  being  his  own  grant  from  the  Crown,  to  his  son. 
Edward  Lord. 

On  the  16th  of  July,  1855,  Sir  Henry  Young,  the  then  Governor  of  New  South 
Wales,  with  the  advice  of  the  Executive  Council  of  the  Colony,  and  under  the 
authority  given  to  him  by  the  above-mentioned  Act.  17th  Vict.,  resumed  and  took 
into  Her  Majesty's  hands  part  of  the  lands  belonging  to  Mary  Lord,  the  subject  of 
the  original  grant  of  the  1st  of  January,  1810.  He  also  resumed  on  behalf  of  Her 
Majesty  certain  lands  belonging  to  Edward  Lord,  forming  part  of  the  granl  to 
Simeon  Lord,  wdiich  adjoined  the  Appellant's  lands  and  were  bounded  by  the  same 
creek,  but  situated  higher  up  its  course.  The  Commissioners  for  the  City  of  Sydney 
(the  Respondents),  appropriated  the  water  of  the  creek  for  the  purposes  of  the 
Act,  and  by  diverting  the  water  as  it  flowed  by  Edward  Lord's  lands,  materially 
[479]  diminished  the  quantity,  withdrawing  the  supply  by  which  the  null  was 
worked,  and  the  stream  in  general,  which  was  used  for  woolwashing  and  other 
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purposes  besides  that  of  turning  the  mill.  No  question  was  raised  as  to  the  necessity 
or  formality  of  the  resumption  of  the  lands,  the  dispute  being  as  to  the  right  to 
compensation  for  taking  the  water. 

In  accordance  with  the  provisions  of  the  Act,  the  Appellant  brought  an  action 
against  the  Respondents,  in  the  Supreme  Court  of  New  South  Wales,  for  damages 
sustained  by  the  taking  and  resuming  of  the  lands  in  question  and  subtracting  the 
water.  The  action  was  tried  by  a  special  jury.  At  the  trial,  evidence  was  given 
of  the  value  of  the  property  resumed.  By  the  Judge's  direction  the  jury  made 
several  assessments.  For  compensation  for  the  loss  of  her  land  the  sum  of  £4860 ; 
for  the  buildings  and  machinery,  £3600  ;  for  so  much  water  and  use  of  machinery 
as  would  be  left  to  the  Appellant's  land,  after  the  Commissioners  had  taken  aAvay 
Edward  Lord's  property,  £3000  ;  and  for  the  water  and  use  of  machinery  lost  by 
taking  away  water  from  Edward  Lord's  land,  the  jury  awarded  £7200  conditionally. 
The  jury  found  a  verdict  for  the  Appellant  on  all  the  issues,  and  assessed  the  damages 
at  £11,460;  with  the  reservation,  that  if  the  Court  should  be  of  opinion  that  the 
Appellant  was  entitled  to  the  undisturbed  use  of  the  water  in  the  creek  mentioned 
in  Redmond's  grant,  on  the  lands  and  hereditaments  taken  and  used  by  the  Re- 
spondents, for  other  purposes  than  its  use  as  a  motive  power,  then  and  in  such 
case  the  jurors  contingently  assessed  the  damages  of  the  Appellant,  over  and  above 
her  costs,  at  £18,660,  being  £7200  in  addition  to  the  before-mentioned  damages 
of  £11,460. 

[480]  The  Appellant  afterwards  moved  the  Supreme  Court  for  leave  to  increase 
the  damages  by  the  sum  so  contingently  assessed,  to  £18,660,  upon  the  ground  that 
she  was  entitled  to  the  undisturbed  use  of  the  water  in  the  creek  mentioned  in 
Redmond's  grant.  The  sum  of  £11,460  found  for  the  Appellant  included  the  sum 
of  £3000  awarded  as  compensation  for  the  loss  of  the  motive  power  aforesaid.  A 
cross  motion  was  also  made  by  the  Respondents  that  the  verdict  be  set  aside,  and  for 
a  new  trial,  or  new  assessment,  or  that  the  amount  of  damages  absolutely  awarded 
to  the  Appellant  for  the  water  taken  and  used  by  the  Respondents  might  be  reduced 
by  the  sum  of  £3000,  or  such  less  amount  as  the  Court  should  think  fit. 

Mr.  Justice  Dickinson  delivered  the  judgment  of  the  Court  upon  these  motions. 
After  stating  the  facts  of  the  case,  he  proceeded  as  follows: — "  We  have  considered 
this  case,  and  are  of  opinion,  that  the  Plaintiff  is  not  entitled  to  the  damages  con- 
tingently assessed.  We  are  of  opinion,  that  the  Plaintiff  is  not  entitled  to  compensa- 
tion for  the  subtraction  by  the  Defendants  of  any  water  from  that  part  of  the  creek 
which  formed  a  portion  of  Redmond's  boundary  ;  for  the  Plaintiff  had  only  the  same 
right  in  the  land  that  Simeon  Lord  had,  from  whom  he  derived  it,  and  his  privileges 
against  the  Crown  could  have  been  no  other  than  those  which  Redmond  enjoyed. 
As  the  grant  to  Redmond  stated  his  land  to  be  bounded  by  the  creek,  we  think  that 
he  had  no  possession  of  such  boundary,  and,  therefore,  was  not  entitled  to  the  land 
over  which  the  creek  flowed.  The  Plaintiff,  therefore,  not  having  even  the  prima 
facie  right  to  the  land  over  which  the  creek  flowed  ad  medium  filum  aquae,  we 
think  has  no  [481]  riparian  right  to  use  the  water  which  flows  by  her  land,  "and 
is,  therefore,  entitled  to  no  damages  for  its  appropriation  by  the  Defendants.  For 
we  think  the  law  on  this  point  is  correctly  propounded  by  Mr.  Justice  Story,  in  his 
judgment  in  Tyler  v.  Wilkinson  (4  Mason's  U.S.  Reps.  397),  cited  in  Gale  and 
Whatley  On  Easements,  131  : — 'Prima  facie,  every  proprietor  upon  each  bank  of  a 
river  is  entitled  to  the  land  covered  with  water  in  front  of  his  bank,  to  the  middle 
thread  of  the  stream;  or,  as  it  is  commonly  expressed,  ad  medium  filum  aquae.  In 
virtue  of  this  ownership  he  has  a  right  to  the  use  of  the  water  flowing  over  it  in  its 
natural  current,  without  diminution  or  obstruction.'  We  are  of  opinion  also, 
that  the  Plaintiff  is  not  entitled  to  compensation  for  the  Defendants'  disturbance 
of  the  water  which  flowed  over  her  land.  For  though  she  derives  her  title  to  it  from 
Redmond,  in  whose  grant  there  was  no  power  reserved  to  the  Crown  to  withdraw 
water  from  off  it,  she  also  claims  it  from  Simeon  Lord,  who  accepted  a  grant  of  the 
land  next  above  it,  in  which  such  a  power  was  reserved  to  the  Crown  for  the  public- 
purposes  of  this  City.  That  reservation  could  not  be  exercised  by  the  Crown,  with- 
out disturbing  the  water  in  Redmond's  land.  Simeon  Lord,  by  assenting  to  the 
reservation  in  the  Crown  grant  to  himself,  assented,  as  far  as  he  was  concerned, 
to  the  Crown  doing  everything  without  which  that  reservation  could  not  be  affected. 
His  assent  to  the  reservation  in  his  own  land  could  not,  of  course,  be  binding  upon 

994 


LORD  V.  SYDNEY  (COMMISSIONERS   FOB  CITY  OF)  [l&d'j]       XII  MOORE,  482 

Kedniond  as  long  as  the  latter  retained  hie  rights  in  the  land  granted  to  him.      Hut 
after  Simeon  Lord  became  possessed  of  the  two  properties  he  had  no  righl  to  com- 
plain of  the  withdrawal  of  water  from  the  land  [482]  which  had  been  Redmond's  by 
the  Crown's  exercise  of  a  reservation  to  which  he  had  assented  in  other  land  derived 
from  the  Crown.      The  maxim,  '  volenti  non  fit  injuria.'  would  have  applied  to  him 
if  the  Commissioners  had  exercised  their  powers  while  he  was  possessed  of  the  said 
properties.     He  would,  therefore,  have  been   entitled  to  do  compensation   for  the 
disturbance  of  the  water  which  had  been  Redmond's,  even  had  it  been   Redmon* 
and  the  Plaintiff  who  claims  under  him  can  be  in  no  better  position.     We  are  of 
opinion,  that  the  Plaintiff  is  not  entitled  to  retain  the  Mini  of    £3000  awarded  to 
her  for  so  much  of  the  water,  and  of  the  use  of  the  machinery,  as  would  be  Left  to 
the  Plaintiff's  land  after  the  Commissioners  had  taken  away  the  water  from  Edward 
Lord's  land.     For  if  the  Commissioners  took  away  all  the  water  in  Edward  In- 
land, though  they  would  be  liable  to  compensate  him  for  so  much  -  would 
be  available  for  his  mill,  by  reason  of  the  stipulation  to  that  effect  in  the  granl  to 
Simeon  Lord,  nevertheless,  as  Simeon  Lord  would  not,  had  the  Defendants  taken  all 
the  water  in  his  time  below  his  mill  before  it  arrived  at  Redmond's  land,  have  b 
entitled  to  any  further  compensation  for  the  withdrawal  from  the  land  which  had 
been  Redmond's,  of  the  water,  it   is  clear  that  the  Plaintiff,  who  claims  under  Simeon 
Lord,    cannot    he    entitled    to    such    last-mentioned    compensation,    which    the    jury 
estimated  at  £3000.     Unless,  therefore,  the  Plaintiff  consents  that  her  compensation 
shall  be  reduced  to  £8460,  there  must  be  a  new  trial." 

From  the  Order  discharging  the  motion  to  increase  the  damages,  the  pn 
appeal  was  brought. 

[483]  Mr.  Rolt,  (V>.C.  Mr.  M.  Smith.  Q.C.,  and  Mr.  Homersham  Cox,  for  the 
Appellant. — According  to  the  true  construction  of  the  grant  of  1810,  th'-  Appellant 
is  owner  of  the  bed  of  the  creek,  mentioned  in  the  grant,  up  to  the  middle  thread  of 
the  stream,  or  in  the  alternative,  to  the  common  riparian  rights,  as  proprietor  of 
the  banks  of  the  stream  in  respect  thereof,  and  is  consequently  entitled  to  the  un- 
disturbed use  and  enjoyment  of  the  water  of  the  creek  for  all  purposes,  subject 
to  the  rights  of  other  riparian  proprietors. 

The  first  question  turns  on  the  construction  of  the  grant  of  1810.  The  land 
in  question  is  there  described  as  bounded  on  the  south  side  by  the  creek;  no  exception 
is  made  regarding  the  creek  or  the  water  in  it,  nor  is  there  any  reservation  of  the 
water  of  the  creek  as  is  contained  in  the  grant  of  1823.  The  land,  therefore. 
covered  by  water  in  the  creek  ad  medvwm  plum  aquae  passed  by  the  grant,  and  is 
the  property  of  the  Appellant.  As  a  general  rule,  the  owner  of  land  on  the  hanks  of 
a  stream  is  entitled  to  a  moiety  id'  the  bed  of  the  stream.  The  law  upon  this  point 
is  acknowledged  by  the  Court  below  to  be  correctly  stated  by  Mr.  Justice  Story  in 
Tyler  v.  Wilkinson  (4  Masons  U.S.  Reps.  'Ml),  and  is  relied  upon  in  Gale  and 
Whatley  On  Easements,  p.  131,  in  illustrating  that  rule  of  law  ;  yet  the  judgment  of 
that  Court  is  in  direct  contradiction  of  such  rule.  The  Court  below  was  mistaken 
in  supposing  that  the  question  was  confined  to  one  of  property  dependeni  upon  the 
right  to  the  land  over  which  the  water  flowed.  If  a  man  has  lauds 
adjacent,  lie  is  entitled  to  the  use  of  the  water.  [484]  so  that  he 
does  not  interfere  with  the  rights  of  others,  [n  Embrey  \.  (>>>-,  n  (6  Exch.  Rep.  369), 
Baron  Parke  states  it  as  a  clear  proposition  that  "  The  righl  to  have  the  stream  to 
How  in  its  natural  state  without  diminution  or  alteration,  is  an  incident  to  the  pro- 
perty in  the  land  through  which  it  passes;  but  flowing  water  is  publdci  juris,  not 
in  the  sense  that  it  is  a  honum  vactms,  to  which  the  first  occupant  may  acquire  an 
exclusive  right,  but  that  it  is  public  and  common  in  this  sense  only,  that  all  may 
reasonably  use  it  who  have  a  righl  of  access  to  it,  that  none  can  have  any  property 
in  the  water  itself,  except  in  the  particular  portion  which  he  may  choose  to  abstract 
from  the  stream  and  take  into  his  possession,  and  that  during  the  time  of  his  pos 
sion  :"  and  he  refers  to  Mason  v.  II ill  (5  Harm  and  Ad.  '_'  1 )  and  proceeds,  "  Hut  i 
proprietor  of  the  adjacent  land  has  the  right  to  ■fie-  usufruct  of  the  stream  which 
flows  through  it."  So  iii  Sampson  \.  Hoddinott  (1  Com.  Hen.  .VS.  590)  the  Court 
of  Common  Pleas  held  that  every  proprietor  of  land  on  the  hanks  of  a  natural 
stream  has  a  right  to  the  use  of  the  water,  provided  he  so  uses  it  as  not  to  work  any 
material  injury  to  the  rights  of  the  proprietors  above  or  below  him  on  tie-  stream. — 
[Lord  Kiii-sdown  :  In  Miner  v.  Gilmour  (2  Moore's  P.C.  Cases.  131)  the  same  doctrine 
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m;is  upheld  here.] — Wood  v.  Wand  (3  Exch.  Rep.  775)  also  recognizes  the  right,  a 
riparian  proprietor  has  to  the  stream  of  water  flowing  through  the  land  in  its  state. 
The  Chief  Baron  Pollock  in  his  judgment  (ib.  774-5)  in  that  case  refers  with  appro- 
bation to  Mason  v.  Hill,  and  Tyler  v.  Wilkinson,  and  quotes  Kent's  Comms.  Vol. 
III.  p.  439,  [485]  to  the  effect  that  "  every  proprietor  of  lands  on  the  banks  of  a 
river  has  naturally  an  equal  right  to  the  use  of  the  water."  In  Rex  v.  The  In- 
habitants of  Landiilpk  (1  Moo.  and  Rob.  393)  it  was  held  by  Mr.  Justice 
Patteson,  that  where  two  parishes  are  separated  by  a  river,  the  medium  filum,  is  the 
presumptive  boundary  between  them.  We  have  also  the  right  by  user  for  twenty 
years,  and  if  the  Appellant  should  be  held  not  entitled  to  the  soil  of  the  bed  of  the 
creek  up  to  the  middle  thread,  under  the  grant  we  certainly  have  an  easement  in  the 
water  by  prescription.  Statute,  2nd  and  3rd  Will.  IV.,  c.  71,  sec.  2.  Long  pre- 
viously to  the  resumption  by  the  Crown,  there  was  upon  the  land  comprised  in  the 
grant  a  mill  erected  on  the  banks  of  the  creek  worked  by  the  water  thereof  running 
in  its  natural  course,  and  by  other  water  diverted  from  the  creek  so  as  to  run 
wholly  through  the  Appellant's  land  to  the  mill.  It  was  also  used  by  the  several 
persons  in  possession  of  the  land,  not  only  as  a  source  of  motive  power,  but  also  for 
industrial  and  beneficial  purposes.  The  diversion  of  the  water  in  the  creek  renders 
the  mill  useless.  Is  not  that  a  ground  for  compensation  anticipated  and  provided 
for  by  the  Act? 

But,  secondly,  the  Appellant's  right  to  the  water  of  the  creek  was  not  affected 
by  the  acceptance  by  Simeon  Lord  of  the  grant  of  the  land  above,  with  the  reserva- 
tion of  the  Crown's  right  to  take  the  water  in  that  grant,  as  was  erroneously  sup- 
posed by  the  Court  below,  as  that  grant  had  nothing  to  do  with  the  right  to  the 
water  contained  in  Redmond's  grant.  Lord  was  the  owner  of  Redmond's  grant, 
and  had  a  right  to  the  water  privileges  under  that  grant  common  with  other  riparian 
owners.  The  reservation  in  the  [486]  Crown's  grant  of  the  right  to  take  any 
quantity  of  water,  did  not  at  all  alter  the  rights  of  Lord  under  Redmond's  grant,  or 
of  any  other  proprietors  of  land  below.  The  assent  by  Simeon  Lord  to  the  Crown's 
reservation  in  the  grant  to  himself  could  not  affect  rights  under  Redmond's,  the 
subject  of  which  he  was  not  then  in  possession  of,  so  as  to  give  the  Crown  a  right 
to  the  water  in  the  creek  below  the  land  granted  to  him,  although  that  land  after- 
wards became  vested  in  him  by  a  different  title.  Had  he  been  in  possession  of  the 
subject  of  both  grants,  he  would  have  been  entitled  to  compensation  in  respect  of 
the  water  taken  from  Redmond's  land,  and  the  Appellant,  as  his  devisee,  is  entitled 
to  the  same  right.  The  damages  ought  to  have  comprised  compensation  for  loss  of 
water  rights,  which  were  properly  estimated  by  the  jury  at  £7200,  above  the  value 
of  the  property  resumed. 

Mr.  R.  Palmer,  Q.C.,  and  Mr.  Stammers,  for  the  Respondents. — -This  case  is  to 
be  considered  under  two  heads.  First,  we  contend  that  the  Appellant  had  no  title 
to  the  bed  of  the  creek,  or  to  the  water  flowing  therein  ;  and,  secondly,  if  she  had  such 
a  right,  we  submit  that  the  acceptance  of  the  grant  from  the  Crown  in  1823,  pre- 
cluded Simeon  Lord,  and  all  persons  claiming  under  him,  from  objecting  to  any- 
thing that  might  be  done  by  the  Crown  in  conformity  with  the  reservation  in  that 
grant. 

First.  As  this  is  a  Crown  grant,  it  cannot  be  construed  by  intendment,  but 
according  to  the  express  terms  of  the  grant,  for  nothing  can  pass  by  implication  in 
a  Crown  grant.  The  case  of  the  royal  fishery  of  [487]  the  Banne  (Sir  J.  Davies' 
Reps.  157).  (Dublin  Edit.  1762.)  The  language  of  the  grant,  "bounded  on  the 
south  side  by  that  creek,"  is  positive,  and  being  a  Crown  grant,  must  be  construed 
strictly  against  the  grantee,  and  necessarily  excludes  the  right  to  any  part  of  the  bed 
or  water  of  the  creek.  It  is  nowhere  shown  that  the  quantity  of  135  acres  is  made 
up  by  the  soil  of  the  creek.  With  respect  to  rivers  on  borders  of  States,  Angell, 
On  tide  waters,  lays  it  down,  p.  7,  that  "  The  well-settled  rule  of  the  law  of  nations 
is,  that  where  an  arm  of  the  sea  or  a  river  is  the  boundary  between  two  nations  or 
States,  if  the  original  right  of  jurisdiction  is  in  either,  in  the  absence  of  any  con- 
vention respecting  it,  each  holds  to  the  middle  of  the  stream.  But  where  one  State 
is  the  original  proprietor,  and  grants  the  territory  on  one  side  only,  it  retains  the 
river  within  its  own  domain,  and  the  newly-established  State  extends  to  the  river 
only,  and  the  low-water  mark  is  its  boundary."     This  was  held  by  the  Supreme 
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Court  of  the  United  States  in  reference  to  the  river  Ohio,  of  which  the  State  of 
Virginia  was  the  original  proprietor,  and  had  granted  the  territory  on  one  side 
only  to  Kentucky.  So  with  respect  to  navigable  rivers.  Where  the  terms  of  a  grant  of  a 
several  fishery  are  unknown,  the  owner  of  the  fishing  may  be  presumed  to  be  the  owner 
of  the  soil;  but  where  those  terms  appear,  and  are  such  as  to  convey  an  incorporeal 
hereditament  only,  the  presumption  is  destroyed.     The  Duke  of  Somerset  v.  FogweU 
(5  Barn,  and  Cr.  875).     In  Bex  v.  The  Inhabitants  of  Landulph  (1   Moo.  ami  Rob. 
393),  cited  by  the  Appellants,  Mr.  Justice  Patteson  held,  in  reference  to  the  question 
of  boundary,  that  where  two  [488]  parishes  are  separated  by  a  river,  and  there 
no  positive  evidence  of  the  boundary  line  between  them,  it   was  to  be  presumed  to 
coincide  with  the  middle  line  of  the  channel.      But  the   presumption    in   i hat  case 
only  arose  in  the  absence  of  a  grant,  and  is  rebuttable.    The  proposition  of  the  Appel- 
lant upon  this  point,  that  the  owners  of  the  land  on  either  side  of  a  stream  are 
entitled  to  the  soil  "ad  medium  fihun  aquae,"  cannot  he  sustained,  as  it    Is  only  a 
presumption  of  law.  which  ceases  where  an  express  grant  exists,  even  in  the  case  of  a 
subject,  a   fortiori  as  regards  the  Crown.     Best,  On   principles  of  evidence,  at  p. 
492,  clearly  puts  it  so;  he  says,  "  So  the  soil  at   the  bottom  of  a  navigable  river  is 
presumed  to  be  in  the  Crown  ;  hut  where  the  river  is  not  navigable  it  is  presumed  to 
be  the  property  of  the  owners  on  each  side,  '  ad  medium  filum  aquae,'  "  and  he 
refers  to  Rex  v.  The  Inhabitants  of  Landulph  ( 1  Moo.  and  Rob.  393).    The  same  rule 
holds  in  the  case  of  a  highway,  the  soil  of  which  is  taken,  prima  facie,  to  belong  to 
the  owners  of  the  adjoining  lands,  usque  ad  medium   via.     Berry  and  Goodman's 
Case  (2  Leon.  147),  Grose  v.   West  (7  Taunt.  39),  Anon.  (Lofft,  358),  Cooke  v.  Green 
(11  Price  736).     Lord  Cranworth,  in   Wishart  v.   Wyllie  (1   Macqueen'a  Sco.  App. 
Cases,  389),  lays  it  down,  '"that  if  a  stream  separates  properties  A  and  B.  prima 
facie,  the  owner  of  the  land  A,  as  to  his  land  on  one  side,  and  the  owner  of  the  land 
B,  as  to  his  land  on  the  other,  are  each  entitled  to  the  soil  of  the  stream  usque  ad 
medium  aquae — that  is,  prima  facie  so.     It  may  be  rebutted,  but,  generally  speaking, 
an  imaginary  line  running  through  the  middle  of  the  stream  is  the  boundary,  just 
as  if  a  road  separates  two  [489]  properties,  the  ownership  of  the  road  belongs  half- 
way to  one,  halfway  to  the  other.     It  may  be  rebutted  by  circumstances,  but   if  not 
rebutted,  that  is  the  legal  presumption."     Again,  Phear,  On  rights  of  waters,  p. 
12  (Edit.  1S59),  says.  "  This  presumption  of  the  medium  plum  being  the  boundary 
line  between  two  riparian  proprietors  presupposes  that  the  land   upon  which  the 
water  lies  or  flows  is  shared  between  them  ;  it  cannot,  therefore,  arise  at  all  in  tl 
cases  where  there  is  an  antecedent  presumption  of  law  that  the  bed  of  the  stream, 
or  piece  of  water,  belongs  to  a  third  party."     Wright  v.  Howard  (1  Sim.  and  Stu. 
203)  is  one  of  the  earliest  decided  authorities  upon  this  branch  of  the  case.     The 
Vice-Chancellor,  Sir  John   Leach,   held  that,  prima   facie,   the   proprietor  of  each 
bank  of  a  stream  was  the  proprietor  of  half  of  the  land  covered  by  the  water,  hut 
that  there  was  no  property  in  the  water.     This  case  was  followed  by  Lord  Tenterdeti 
in  Mason  v.  II dl  (3  Barn." and  Ad.  304).     The  soil  of  the  creek  in  question  is  clearly 
in  the  Crown,  as  the  alreus,  or  bed  of  a  public  navigable  river  is  inter  regalia. 
The  Lord  Advocate  for  Scotland  v.  Hamilton  (1    Macqueen's  Sco.  App.  Cases, 
Now,  riparian  rights  depend  solely  upon  the  right  to  the  soil:  and  if  there  is  no 
right  to  the  bed  of  the  river,  no  riparian  rights  exist.  LordEllenborough.  in  Bealey 
v.  Shaw  (6  East,  21 -4),  distinctly  lays  it  down  that  the  general  rule  of  law.  as  applied 
to  this  subject,  is  that,  "  independent  of  any  particular  enjoyment  used  to  be  had  by 
another,  every  man  has  the  right  to  have  the  advantage  of  a  flow  of  water  in  his 
own  land  without  diminution  or  alteration."    So  in  biggim  v.  Ingt  a    Bingh.  6! 
Chief  Justice  Tindal  says,  "  By  the  law  of  [490]  England,  the  person  who  first  appro- 
priates any  part  of  the' water 'flowing  through  his  land  to  his  own  use,  has  the  right 
to  the  use  of  so  much  as  he  thus  appropriates  against  any  other."     The  principl 
enunciated  by  these  cases  apply  only  to   water  which  flows  over  the  proprietor^ 
own  land.     Where  there  is  no  right  to  the  bed  of  the  river  no  riparian  rights  exist. 
This  is,  however,  a  novel  case.     New  South  Wales  being  a  newly-settled  country, 
where  the  whole  of  the  territory  originally  belonged  to  the  Crown,  the  land  and 
rivers  were  in  the  Crown,  and  it  is  moreover  a  creek  with  a  running  stream,  so  that 
there  is  strictly  no  parallel  with  the  cases  relating  to  navigable  rivers  in  this  country. 
It  is  not  in  dispute  that  parties  may  be  entitled  to  the  river  only,  and  the  banks  on 
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both  sides  belong  to  other  proprietors,  as  in  the  ease  of  the  New  River. — [The  Lord 
Justice  Knight  Bruce :  That  is  only  an  artificial  canal.] 

Secondly.  Even  if  Redmond  was  entitled  either  to  the  soil  of  the  creek,  ad 
mediant  fiJiun  aquae,  or  as  a  riparian  proprietor  to  the  use  of  the  water,  yet,  afte/- 
Simeon  Lord  became  the  purchaser  of  Redmond's  grant,  and  while  Simeon  Lord 
was  possessed  thereof,  he  accepted  a  grant  from  the  Crown  of  the  land  next  above 
Redmond's  grant,  in  which  grant  to  Simeon  Lord  there  was  reserved  to  the  Crown  a 
power  to  resume  and  withdraw  any  quantity  of  water  that  might  be  required  for 
public  purposes.  Now  such  reservation  could  not  be  effectually  exercised  by  the 
Crown  without  disturbing  the  water  on  the  boundary  of  Redmond's  land  in  the 
creek.  Simeon  Lord  accepted  his  grant  with  the  reversion  of  the  Crown's  right 
to  take  any  quantity  of  water,  and.  as  a  necessary  incident,  the  right  to  take  water 
from  Redmond's  land  was  included.  Simeon  Lord  having  conceded  the  [491] 
right  to  take  the  water  on  his  land,  which  could  not  be  taken  away  without  diminish- 
ing the  flow  of  it  lower  down,  could  not,  therefore,  claim  compensation  for  an  act 
which  was  necessary  to  the  completeness  of  his  own  grant.  The  Appellant,  as  his 
devisee,  is  bound  by  his  acts.  It  is  laid  down,  in  Shep.  Touch.  (Atherley's  Edit.) 
P.  100,  that  "  when  anything  is  excepted,  all  things  that  are  depending  on  it,  and 
necessary  for  the  obtaining  of  it,  are  excepted  also :  as  if  a  lessor  except  the  trees, 
he  may  bring  his  chapman  to  view  them  if  he  desire  to  sell  them  ;  and  he  and  the 
vendee  may  cut  them,  and  take  them  away.  And  by  such  excej:>tion,  the  lessor  will 
have  the  boughs,  fruit,  herons,  and  hawks  that  breed  in  them."  Again  at  P.  89,  he 
says,  "  "When  anything  is  granted,  all  the  means  to  attain  it,  and  all  the  fruits  and 
effects  of  it  are  granted  also,  and  shall  pass  inclusive,  together  with  the  thing,  by  the 
grant  of  the  thing  itself,  without  the  words  'cum  pertinent  its,'  or  any  such  like 
words.  '  Circunque  aliquid  conceditur,  conceditur  etiam  et  id  vine  quo  res  ipsa 
non  esse  potuit.'  "  The  same  principle  is  found  in  1  Saund.  322,  1).,  and  2  Roll. 
Abr.  N.  pi.  1,  2,  3.  Roberts  v.  Karr  (1  Taunt.  495),  Morris  v.  Edgington  (3  Taunt. 
24),  Abson  v.  Fenton  (1  Barn,  and  Cr.  195),  Hodgson  v.  Field  (7  East,  613),  Gerrard 
v.  Cooke  (2  Bos.  and  Pul.  N.R.  109),  are  authorities  in  support  of  this  doctrine. 
Baron  Parke,  in  delivering  the  judgment  of  the  Court  of  Exchequer  in  Band  v. 
Kingscote  (6  Mee.  and  Wels.  174),  speaking  of  a  reservation  in  a  deed,  says  ib.  p. 
197),  "  This  reservation  is  to  be  construed,  according  to  the  rule  laid  down  in  Shep 
pard's  Touchstone,  [492]  100,  in  the  same  way  as  a  grant  by  the  owner  of  the  soil 
of  the  like  liberties :  for  what  will  pass  by  words  in  a  grant,  will  be  excepted  by  like 
words  in  an  exception."  Upon  the  same  principle  are  ways  of  necessity.  It  is  a 
principle  of  law  that  the  grant  of  a  thing  shall  carry  all  things  included,  without 
which  the  thing  granted  cannot  be  had.  Woolrych,  On  ways,  29,  citing  Hob.  234. 
Therefore,  if  A.  have  an  acre  of  ground  in  the  middle,  and  surrounded  by  other 
of  his  lands,  and  enfeft  B.  of  that  acre,  here  of  necessity  a  convenient  way  arises 
on  B.'s  behalf  to  go  over  A.'s  ground  as  a  necessary  incident.  Oldfeild's  case  (Noy, 
123).  The  strongest  case  upon  this  point  is  Hinchliffe  v.  Earl  of  Kin/noid  (6  Scott, 
050.  S.C.  5  Bingh.  N.C.  1).  There  Chief  Justice  Tindal  (6  Scott,  675)  says,  "  The 
question  which  arises,  and  that  upon  which  the  determination  of  the  present  case 
rests,  is  whether  the  right  of  passing  and  re-passing  over  the  soil  of  the  passage, 
and  using  it  for  the  purposes  above  mentioned,  did  also  pass  to  the  lessees  under  this 
lease,  and  we  are  of  opinion  that  upon  the  facts  found  in  this  special  verdict,  such 
right  did  pass  as  a  necessary  incident  to  the  subject-matter  actually  demised,  though 
not  specially  named  in  the  lease."  The  rule  laid  down  in  Plowden's  Comms.  (16  a) 
is,  that  by  the  grant  of  anything,  conceditur  et  id  sine  qua  res  ipsa  habere  non  potest, 
as  if  one  grants  his  trees,  the  grantee  may  enter  upon  his  land  for  cutting  down  and 
carrying  them  away,  for  which  authority  the  Year  Book,  2  Ric.  II.,  is  cited.  Again, 
Justice  Twysden.  in  I'oinf ret  v.  Ricroft  (1  Saund.  323),  lays  down  the  rule  of  law  to 
be.  "  When  the  use  of  a  thing  is  granted,  everything  is  granted  by  which  the  grantee 
may  have  and  enjoy  [493]  such  use,  as  if  a  man  gives  me  a  license  to  lay  down 
pipes  of  lead  in  his  land  to  convey  water  to  my  cistern,  I  may  afterwards  enter  and 
dig  the  land  to  mend  the  pipes,  though  the  soil  belongs  to  another  and  not  to  me." 
Mr.  Justice  Bayley  in  The  Duke  of  Somerset  v.  Fogwell  (5  Barn,  and  Cr.  885),  puts 
this  question  in  the  true  light.  He  says,  "  This  is  the  case  where  the  grant  is  made 
between  subject  and  subject,  and,  consequently,  is  to  be  construed  against  the 
grantor,  a  principle  inapplicable  to  grants  made  by  the  Crown,  whereby  nothing 
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passes,  unless  the  intention  thai  it  .should  pass  is  manifest.'1  Last!'. 
tion  in  Simeon  Lord's  grant  was  not  in  derogation.  Bui  if  bo  it  lb  not  bad  as  against 
the  Crown.  After  an  easement  lias  been  extinguished  by  unity  of  pos- 
session, a  new  easement  is  not  created  by  a  grant  of  a  messuage  and 
land  with  a  common  appurtenant.  Clements  v.  Lambert  (I  Taunt  205),  Nicholas  v. 
Chamberlain  (Cm.  Jac.  121).  So  in  a  Courl  of  Equity,  where  a  condition  i-  an- 
nexed to  a  granl  or  ;t  bequest  TJu  Att.-Gen.  v.  Chrises  Hospital  (3  Bro.  C.C.  165), 
Mesn  nger  v.  Andrews  (4  Buss.  178),  Egg  v.  Di  vey  (10  I  tea  v.  1  I  l  >.  These  authorities, 
though  analogous  to,  are  not  in  reality  cases  of  election,  the  principle  enunciated 
in  those  rases  being  equally  applicable  to  a  grant  by  deed,  in  which  anything  in  the 
nature  of  a  condition  annexed,  or  stipulation  of  reservation,  is  implied.  Under  the 
circumstances,  we  submit,  that  the  Appellant  was  not  entitled  to  have  the  damages 
increased  by  the  amount  contingently  assessed. 

Mr.  Smith,  Q.C.,  in  reply. — There  is  no  case  which  has  expressly 
turned  upon  the  fact  of  the  bed  of  a  river  being  in  one  person, 
and  [494]  the  soil  of  the  adjoining  land  belonging  to  another.  If  it 
had  been  copyhold,  the  Lord  of  the  Manor  would  have  been  entitled  to  the  river 
and  the  cursus  ftdminus.  The  authorities  relied  upon  by  the  Bespondents  relating 
to  a  navigable  river  do  not  apply.  Upon  the  true  construction  of  the  gram  t< 
mond,  the  boundary  of  the  lands  must  be  held  to  extend  to  the  middle  thread  of  the 
stream.  Failing  that,  as  a  common  riparian  proprietor,  the  Appellant  was  en- 
titled to  compensation  for  loss  of  the  water.  Again,  the  parties  have  enjoyed  the 
use  of  this  water  for  twenty  years,  and  consequently  have  an  easement,  which,  by  the 
Statute,  2nd  and  3rd  Wm.  IV.,  c.  71.  sec.  2,  hinds  the  Crown  equally  with  the  sub- 
ject.— [The  Bighl  Hon.  Sir  John  Coleridge:  Does  that  Statute  extend  to  the  Colony?] 
— The  Colony  adopts  the  English  law. 

Judgment  having  been   reserved,  was  now  delivered  by 

The  Right  Hon.  Sir  John  Coleridge  (Feb.  12,  1859). — This  appeal  arises  out  of 
a  claim  for  compensation  for  the  alleged  loss  of  certain  valuable  water-rights, 
occasioned  by  the  acts  of  the  Commissioners  for  the  City  of  Sydney,  under  a  Colonial 
Act,  the  17th  Vict,  No.  35,  entitled,  "  An  Act  for  supplying  the  City  of  Sydney,  and 
portions  of  the  suburbs  thereof,  with  water."  No  question  arises  ujjoii  the  nature 
of  the  acts  done,  nor  on  the  power  of  the  Commissioners ;  but  the  Respondents  deny, 
first,  that  the  Appellant  had  any  such  rights  as  she  alleges;  and,  secondly,  they  insist 
that  even  if  she  had,  she  cannot,  under  the  particular  circumstances  hereinafter 
detailed,  claim  any  compensation  for  the  deprivation  of  them. 

Under  the  Colonial  Act,  questions  of  disputed  compensation  are  tried  in  the 
form  of  an  action  [495]  brought  against  the  Commissioners.  The  Appellant  accord- 
ingly sued  them,  and  her  claim  substantially  embraced  three  matters  ;  compensation 
for  land  and  buildings  taken;  for  the  deprivation  of  water  used  as  the  motive  power 
to  a  mill,  which  stood  on  her  land;  and  for  the  deprivation  of  water  for  the  use 
of  machinery,  and  other  purposes,  in  consequence  of  the  Commissioners  having 
taken  away  the  water  from  the  land  of  one  Edward  Lord,  higher  up  the  stream. 
The  jury  found  for  the  Plaintiff  on  all  these  claims,  and  separately  on  each  by 
direction  of  the  learned  Judge  who  tried  the  cause.  The  Respondents  do  not  ques- 
tion the  verdict  on  the  first  claim,  and  the  Court  below  having  directed  a  new  trial, 
unless  the  Appellant  would  agree  to  reduce  the  amount  of  the  damages  by  the  sum 
awarded  on  the  second,  has  consented  to  that  reduction  :  the  only  question,  therefore, 
which  remains,  is.  as  to  a  sum  of  £7200,  which  lias  been  awarded  by  the  jury  son- 
ditionally,  on  the  last  head. 

The  property  now  belonging  to  the  Appellant,  and  in  respect  of  which  this  claim 
is  made,  was  originally  granted  on  the  1st  of  January.  1810,  by  Mr.  Macquarie,  then 
the  Governor  of  New  South  "Wales,  to  one  Edward  Redmond.  It  is  described  as 
"135  acres  of  land  lying  and  situate  in  the  district  >>{  Sydney;  bounded  on  the 
west  side  by  .Mary  Lewin's  Newcastle  farm,  bearing  north  -">7  chains:  on  the  north 
side  by  an  east  line  of  .'30  chains  :  on  the  east  side  by  a  south  line  to  a  small  creek  : 
and  on  the  south  side  by  that  creek  and  the  water  of  Botany  Hay.  at  the  mouth  of 
Cook's  River."  It  thus  appears,  that  partly  on  the  east,  and  partly  on  the  south,  the 
land  is  bounded  by  the  creek,  and  it  is  as  riparian  owner  that  the  Appellant's  claim 
is  made.     The  argument  in  opposition  to  this  [496]  was,  that  in  respeel  to    vater- 
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rights,  a  riparian  owner  was  only  one  who  was  also  the  owner  of  the  soil  ad 
medium  filwm  aquae ;  but  that  by  the  terms  of  this  grant,  the  creek,  which  bounded 
the  land,  was  necessarily  excluded  from  the  land  itself  comprised  in  the  grant.  It 
was  urged  that  grants  from  the  Crown  were  to  be  construed  strictly  against  the 
grantee,  and  that  nothing  would  pass  under  such  a  grant  by  mere  inference ;  that 
here  135  acres  of  land  specifically  were  granted,  and  that  it  had  not  been  shown 
that  it  was  necessary  to  include  any  portion  of  the  soil  of  the  creek  in  order  to  make 
out  that  quantity. 

Their  Lordships  do  not  think  it  necessary  to  express  any  opinion  on  the  first  step 
in  this  argument.  They  desire  only  that  it  may  not  be  taken  for  granted  that  they 
accede  to  it.  It  is  a  question  of  some  nicety,  and  it  so  constantly  happens  that  the 
owner  of  the  bank  is  also  the  owner  of  the  land  ad  medium  filum,  that  it  is  dangerous 
to  attribute  too  much  importance  to  the  language  either  of  judicial  decisions  or 
text-books,  which  seem  to  define  the  right,  where  the  foundation  of  it  has  not  come 
specifically  in  question. 

Mr.  Chancellor  Kent,  in  his  Commentaries  (Ed.  1840),  part  6,  Lect,  52,  p.  438, 
writes  thus: — "Every  proprietor  of  lands  on  the  banks  of  a  river  has  naturally 
an  equal  right  to  the  use  of  the  water  which  flows  in  the  stream  '  adjacent  to  his 
lands  '  "  ;  and  a  few  lines  lower  down,  speaking  of  the  same  person,  he  adds,  "  Though 
he  may  use  the  water  while  it  runs  over  his  land,  he  cannot  unreasonably  detain  it.'' 

But  it  is  unnecessary  for  their  Lordships  to  say  more  on  this  point,  because  they 
are  clearly  of  opinion,  that  upon  the  true  construction  of  this  grant,  the  creek  where 
it  bounds  the  land  is,  ad  medium  filum,  [497]  included  within  it.  In  so  holding 
they  do  not  intend  to  differ  from  old  authorities  in  respect  to  Crown  grants;  but 
upon  a  question  of  the  meaning  of  words,  the  same  rules  of  common  sense  and  jus- 
tice must  apply,  whether  the  subject-matter  of  construction  be  a  grant  from  the 
Crown,  or  from  a  subject:  it  is  always  a  question  of  intention,  to  be  collected  from 
the  language  used  with  reference  to  the  surrounding  circumstances. 

The  learned  Counsel  for  the  Respondents  contended  that,  according  to  the  plain 
and  literal  meaning  of  the  words,  which  must  alone  be  looked  to,  that  which  was 
described  as  bounding  the  subject-matter  of  a  grant,  must  be  something  beyond  the 
limits,  and  excluded  from  it.  But  this  will  not  be  found  to  be  a  test  which  can  be 
practically  applied.  Words  in  an  instrument  of  grant,  as  elsewhere,  are  to  be 
taken  in  the  sense  which  the  common  usage  of  mankind  has  applied  to  them  in 
reference  to  the  context  in  which  they  are  found.  If  lands  granted  were  described 
as  bounded  by  a  house,  no  one  could  suj)pose  the  house  was  included  in  the  grant; 
but  if  land  granted  were  described  as  bounded  by  a  highway,  it  would  be  equally 
absurd  to  suppose  that  the  grantor  had  reserved  to  himself  the  right  to  the  soil 
ad  medium  filum,,  in  the  far  greater  majority  of  cases  wholly  unprofitable. 

This  consideration  shows  that  it  never  can  be  a  question  to  be  determined  by 
the  literal  meaning  of  the  words,  without  reference  to  the  circumstances  in  which 
they  are  used.  The  same  learned  author  who  has  been  already  cited,  and  who  may 
be  safely  relied  on  in  any  question  of  general  principle,  lays  it  down  (vol.  iii.  p.  433, 
part  6,  Lect.  52),  that  "  it  may  be  [498]  considered  as  the  general  rule,  that  a  grant 
of  land  bounded  upon  a  highway  or  river,  carries  the  fee  on  the  highway  or  the 
river  to  the  centre  of  it,  provided  the  grantor  at  the  time  owned  to  the  centre,  and 
there  be  no  words  or  specific  description  to  show  a  contrary  intent."  Tried  accord- 
ing to  these  principles,  it  appears  clear  to  their  Lordships  that  the  description  of  the 
boundaries  in  this  grant  does  not  exclude  from  it  that  portion  of  the  creek  which, 
by  the  general  presumption  of  law,  would  go  along  with  the  ownership  of  the 
land  on  the  bank  of  it.  The  Crown  had  the  power  of  granting  it;  no  reason  can 
be  assigned  why  it  should  have  reserved  what  might  be  directly  and  immediately 
useful  to  the  grantee,  and  could  scarcely  have  been  contemplated  as  of  any  probable 
use  to  the  Crown,  and  this  too  in  an  infant  Colony,  where  it  was  the  manifest  and 
avowed  policy  to  encourage  settlement  and  the  cultivation  of  land  by  grants  on  the 
easiest  and  most  favourable  terms. 

It  may  not  be  immaterial  to  refer  here,  by  way  of  illustration,  to  another  Crown 
grant,  shortly  to  be  noticed  more  fully,  of  lands  on  the  opposite  side  of  this  same 
creek.  The  boundary  on  the  south-west  and  west  sides  is  there  described  as  being 
"  bv  Botanv  Bay,  a  creek,  and  Redmond's  farm."     It  is  obvious  how  differently  the 
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word  "boundary"  may  be  understood  with  reference  to  these  three  things.     But 

in  this  latter  grant  the  Crown  expressly  reserves  to  itself  a  power  of  taking  any  quan- 
tity of  water  which  may  be  required  for  public  purposes.     If  the  creek  bad 
excluded  from  the  grant,  the  reservation  would  not  have  been  requisite;  and  if  it 
be  excluded,  and  be  also  excluded  from  the  -rant  to  Redmond,  the  argument  founded 
on  the  improbability  and  uselessness  of  such  a  reservation  is  so  much  the  stronger. 

[499]  But.  it  is  next  to  be  seen  whether,  if  the  Appellant  bad  the  ordinary  righta 
of  a  riparian  owner,  there  is  anything  in  the  circumstances  of  ber  title  to  exclude 
her  from  compensation,  as  alleged.  Ii  appear-  thai  some  little  time  before  the 
date  of  the  -rant  last  referred  to,  which  was  the  27th  of  May.  1823,  Simeon  Lord, 
the  grantee  under  that  grant,  had  contracted  for  and  become  the  equitable  owner 
of  Redmond's  grant;  subsequently  he  became  the  legal  owner,  and  Mary  Lord,  the 
Appellant,  is  his  devisee  of  that  grant.  In  the  grant  of  L823  there  is  a  saving 
and  reserving  to  the  Crown  of  any  quantity  of  water,  and  any  quantity  of  land 
not  exceeding  ten  acres,  in  any  part  of  the  grant,  as  may  be  required  for  public 
purposes.  The  Commissioner.-,  have  acted  on  this  reservation,  and  it  is  in  BO  doing 
that  they  have  necessarily  abstracted  the  water  from  the  Appellant,  and  dune  her 
the  injury  for  which  she  seeks  compensation.  But  it  is  said  that  Simeon  Lord  could 
have  claimed  no  compensation  for  an  act  which  was  necessary  to  the  completeness  of 
liis  own  grant  :  that,  as  he  had  conceded  the  right  to  take  tin-  water  on  this  land, 
which  could  not  be  taken  theme  without  interrupting  the  flow  of  it  by  the  land  oil 
the  opposite  side,  and  lower  down,  of  which  he  was  then  the  equitable  owner,  he 
must  be  taken  to  have  conceded  it  equally  in  respect  of  those  lands,  and,  if  so.  that 
the  Appellant  is  bound  by  the  same  presumption,  having  taken  them  as  his  devisee. 

It  appears  to  their  Lordships  thai  this  argument  is  founded  on  a  misapplication 
of  a  well-known  and  admitted  principle  of  law.  If  you  grant  anything,  you  are 
presumed  to  grant,  to  the  extent  of  your  power,  that  also  without  which  the  thing 
granted  can-[500]-not  he  enjoyed.  But  what  is  the  effect  of  this  reservation?  Ten 
acres  of  land  in  any  part  of  the  grant  are  reserved,  at  the  election  of  the  Crown,  if 
required  for  public  purposes  :  these  are  not  to  be  granted  to  the  Crown  by  Lord,  hut 
are  provisionally  saved  out  of  the  grant  to  him.  As  to  the  water.  Lord,  as  owner 
of  the  land,  had  no  power  to  grant  it  to  the  Crown  :  the  Crown  could  not  grant  any 
property  in  it  to  him.  nor  he  to  the  Crown  :  the  effect  of  the  saving  is  only  that  he 
waives  his  own  rights  as  riparian  owner  to  the  use  of  it  as  it  flowed.  If  the  lands 
below  or  opposite  had  been  owned  by  a  stranger,  this  savin-  would  have  had  its  full 
effect,  although  the  stranger  had  insisted  upon  compensation  for  the  consequential 
loss  to  himself;  and  so  it  would  have  been  if  there  had  been  any  number  of  lower 
proprietors,  all  of  whom  were  to  be  compensated;  for  the  intention  and  effect  of 
it  was  only  to  enable  the  Crown  to  take  the  water  at  any  time,  without  compensation 
to  Lord  in  respect  of  the  injury  to  that  land.  Lord's  insisting  upon  compensation 
in  respect  of  other  land  would  not  have  interfered  with  the  operation,  or  the  com- 
pleteness of  the  saving  in  respect  of  this  land;  but  for  the  saving,  the  Crown  must 
have  paid  two  compensations,  or  made  agreements  in  respect  of  two  rights  ;  now 
it  is  free  as  to  the  one,  and  has  only  to  compensate  the  other. 

On  these  -rounds  their  Lordships  will  advise  Her  Majesty  thai  the  judgment  of 
the  Court  below  ought  to  be  reversed,  in  respect  of  the  sum  of  £7200,  by  which 
amount  the  damages  of  the  Appellant  ought  to  be  increased  ;  and  they  will  further 
recommend  that  she  be  allowed  the  costs  of  this  appeal. 

[Mews'  Dig.  tit.  CROWN,  D.  Crown  Grant;  tit.  DEED  A  XI »  BOND,  C.  Construc- 
tion, 1.  In  General;  tit.  WATER,  C.  Streams,  etc,  1.  Rights  and  Incidents  of, 
a.  Generally,  2.  Acquisition  of  Rights,  b.  Ii;/  Grant.  >A\  33  L.T.  (O.S.  1 1;  7  W.R. 
267.  See  Beckett  v.  Corporation  of  Leeds,  1872,  L.R.  i  Ch.  124;  Buccleuch  v. 
Metropolitan  Board  of  Works,  1872,  L.R.  5  ILL.  152;  Micklethwait  v.  Newlay 
Bridge  Co.,  1886,  33  Ch.D.  1  16  ;  Cooper  v.  Stuart,  1889,  I  I  A..C.  294.] 
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[501]        ON  APPEAL  FROM  THE  ROYAL  COURT  OF  THE  ISLAND 

OF  JERSEY. 

THOMAS  FALLE,— Appellant;  PHILIP  LE  SUEUR  and  GEORGE  LE 
HUQUET,— Respondents  *  [Feb.  9,  June  22,  23,  1859]. 

The  Royal  Court  of  Jersey  having  refused  to  hear  witnesses  tendered  by  a  De- 
fendant to  an  action,  in  support  of  one  of  his  pleas,  and  great  delay  having 
occurred  from  the  course  pursued,  the  Judicial  Committee,  under  the  powers 
of  the  Statute,  3rd  and  4th  Will.  IV.,  c.  41,  sec.  7,  appointed  a  Special 
Examiner  to  take  further  evidence  in  the  Island,  confining  his  inquiry  to 
certain  facts,  and  directing  him  to  report  the  same  within  a  limited  time : 
the  appeal  to  stand  over  for  the  production  of  his  report  and  to  be  argued 
with  reference  only  to  the  effect  produced  upon  the  entire  case  by  such  addi- 
tional evidence  [12  Moo.  P.C.  519,  520]. 

H.  entered  into  a  contract  with  F.  for  certain  work  to  be  done  by  H.  to  houses 
in  Jersey,  payment  to  be  made  by  F.  at  stated  periods.  Two  other  agree- 
ments were  contemporaneously  made  between  the  same  parties  for  the  pur- 
chase of  pieces  of  land  adjoining,  for  building  other  houses.  These  contracts 
were  to  be  passed  "  devdnt  Justice  "  within  one  year  (which  was  not  done). 
H.  commenced  the  work,  and  F.  paid  him  a  first  instalment.  H.  being  unable 
to  complete  the  work,  transferred  his  contract  to  L.,  and  F.  assented  to  the 
transfer,  upon  condition  that  the  agreements  for  the  purchase  and  sale  be- 
tween him  and  H.  should  be  passed  before  the  Royal  Court.  H.  afterwards 
became  a  Bankrupt,  and  F.  was  declared  tenant  apres  decret  to  his  estate. 
L.  finished  the  work,  F.  having  recognized  L.  as  being  substituted  for  H. 
F.  refused  to  pay  L.  on  the  ground  that  the  completion  of  the  other  agree- 
ments with  H.  was  a  condition  precedent  to  the  right  to  recover  for  the  work 
done. 

Held,  in  the  circumstances,  that  as  F.  had  recognized  and  suffered  the  work  to 
be  completed  by  L.,  and  had  the  benefit  of  the  contract,  he  could  not  refuse 
payment  to  L.  for  the  work  done,  on  the  ground  of  the  non-performance  of 
the  agreements  made  by  him  with  H.  [12  Moo.  P.C.  535]. 

Held  further,  that  by  the  law  of  Jersey,  an  Acte  of  the  Royal  Court,  calling  in  the 
aid  of  Experts,  or  sworn  appraisers,  to  view  the  work  done,  was  the  proper 
course  [12  Moo.  P.C.  525]. 

This  was  an  appeal  from  a  judgment  of  the  full  number  of  the  Royal  Court  of 
the  Island  of  Jersey,  [502]  whereby  the  Appellant  was  condemned  to  pay  to  the 
Respondents  the  sum  claimed  by  them  for  work  done  to  certain  houses,  amounting  to 
£2000  old  Jersey  currency  (equivalent  to  £1846  3s.  Id.  British  money),  deducting 
therefrom  the  sum  of  £116  13s.  4d.  Jersey  currency  (equivalent  to  £107  13s.  lOd. 
British  money),  with  interest  on  the  sum  of  £1883  6s.  8d.  Jersey  currency  (equiva- 
lent to  £1738  9s.  3d.  British  money),  from  the  3rd  of  July,  1852,  the  date  of  the 
first  act  in  the  procedure  to  the  day  of  payment,  and  to  pay  them  the  further  sum  of 
£120  British  by  way  of  damages,  with  the  costs,  the  whole  without  prejudice  to  the 
claim  of  the  Respondents  for  the  balance  which  might  be  owing  to  them  by  the 
Appellant  relative  to  the  completion  of  the  houses. 

The  facts  of  the  case  were  these :  — 

On  the  5th  of  September,  1850,  Aaron  Hacquoil  entered  into  an  agreement  with 
the  Appellant,  by  which  Hacquoil  contracted  to  find  materials,  labour,  and  every- 
thing requisite  for  the  carpenters',  joiners',  and  glaziers'  work  for  fifteen  houses, 
which  the  Appellant  was  to  build;  namely,  one  house  on  a  piece  of  land  called 
"  Springfield,"  and  the  fourteen  other  houses  on  a  piece  of  land  called  "  Le  Ruffel," 
near  Rouge  Bouillon.     The  sum  of  £200,  Jersey  currency,  for  each  of  the  houses  was 


*  Present:  The  Right  Hon.  Lord  Kingsdown,  the  Right  Hon.  The  Lord  Justice 
Knight  Bruce,  the  Right  Hon.  Dr.  Lushington,  and  the  Right  Hon.  Sir  John  Taylor 
Coleridge. 
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to  be  paid  in  three  equal  payments,  the  first,  when  the  front  and  back  windows  should 
be  glazed  and  fixed;  the  second  when  the  carpenters'  work  should  be  entirely  finished 
for  plastering;  and  the  third  and  final  payment,  when  the  whole  should  be  entirely 
completed  and  approved. 

The  Appellant  and  Hacquoil  contemporaneously  entered  into  two  other  ac 
incuts,  for  the  purchase  [503]  and  sale  of  certain  land  and  the  building  of  houses 
thereon.  One  of  the  conditions  of  the  latter  agreements  was,  thai  possession  should 
be  given  immediately,  and  that  the  accessary  contracl  for  carrying  it  out  should 
be  passed  " devant  Justice"  within  a  year.  Afterwards,  on  the  25th  of  .March, 
1851,  Hacquoil  agreed  to  sell  a  piece  of  land  to  the  Appellant.  On  the  7th  of  May, 
1851,  an  exchange  was  made  between  them  by  substituting  other  plots  for  some  of 
those  sold  to  Hacquoil  by  the  agreements  of  the  5th  of  September,  1850;  bul  no 
alteration  was  made  in  the  conditions  of  the  agreement  of  thai  date.  Hacquoil 
commenced  the  execution  of  the  carpenters'  and  glaziers'  work  agreed  to  be  done 
by  him  ;  but  being  unable  to  complete  the  work,  he  was  desirous  of  transferring  his 
contract  to  the  Respondents,  and  the  Appellant  was  applied  to  for  his  consenl  to 
the  transfer.  At  this  time,  however,  Hacquoil  had  received  advances  from  the  Ap- 
pellant, who  refused  to  consent  to  the  transfer  of  the  agreemenl  to  the  Respondents 
otherwise  than  conditionally;  and  ultimately,  on  the  23rd  of  July,  L851,  the  Appel- 
lant signed  a  memorandum  of  such  consent  at  the  foot  of  the  transfer,  as  follows:  — 
L851.  July  23rd.  The  above  transfer  has  been  made  with  my  consent,  but  it  is  not 
to  be  binding  upon  me  till  the  contracts  for  the  purchase  and  sale  of  the  pieces  of 
ground  between  Mr.  A.  Hacquoil  and  myself  have  been  passed  before  the  Royal 
Court  the  time  required  by  law  to  render  them  valid,  when  an  agreement  between 
Messrs.  P.  Le  Sueur  and  George  Le  Huquet  and  myself  is  to  he  made  on  the  same 
conditions." 

The  Respondents  proceeded  with  the  work  with  the  full  knowledge  and  permission 
of  the  Appellant  :  [504]  extra  work  and  materials  being  furnished  by  the  Appellant's 
directions;  and  when  they  considered  one  of  the  houses  sufficiently  advanced  to 
justify  them  in  asking  a  payment  by  the  Appellant,  they  applied  to  him  for  the 
purpose  :  but  this  he  refused,  denying  that  he  had  in  any  way  recognized  them  as  the 
parties  with  whom  any  contract  existed. 

The  Respondents  then  commenced  the  present  action  on  the  31st  May,  1852,  by 
'"  ordre  de  Justice"  in  which  they  relied  on  the  agreement  of  the  5th  of  September, 
1850,  with  Hacquoil,  and  the  transfer  to  them.  The  Appellant  pleaded  that  the 
Respondents  had  no  right  of  action  against  him;  that  the  agreement  was  not  obli- 
gatory upon  him  by  reason  of  the  above-mentioned  contracts  with  Hacquoil  not 
having  been  passed  devant  Justice,  according  to  law,  and  that  no  new  agreement 
had  been  made  with  the  Respondents.  To  this  the  Respondents  replied,  first,  thai 
the  condition  attached  to  the  transfer  was  illegal;  second,  that  the  Appellant  was 
the  cause  of  the  contracts  not  having  been  passed  ;  and,  thirdly,  that  he  had  recog- 
nized them  as  contractors,  and  had  received  the  keys  of  the  houses.  The  Appellant 
rejoined  that  the  agreement  was  legal,  and  could  not  be  contradicted  by  evidence. 
and  reserved  to  himself  the  right  to  bring  in  an  allegation  in  denial  of  the  matters 
of  fact  alleged  by  the  Respondents. 

The  Respondents,  in  support  of  their  pleas,  produced  evidence  to  the  following 
effect :  that  in  the  year  1851,  Hacquoil  had  caused  a  deed  to  be  prepared  for  execul  ion 
by  himself  and  the  Appellant  for  the  conveyance  of  the  land,  referred  to  in  the  con- 
ditional acceptance  of  the  transfer  of  the  contract  to  the  Respondents  ;  that  instead 
of  executing  the  deed  BO  [505]  prepared,  the  Appellant  broughl  an  action  againsl 
Hacquoil,  the  object  of  which  was  to  obtain  authority  from  the  Royal  Court  to 
hypothecate  Hacquoil's  real  estate,  so  as  to  secure  an  indemnity  tor  any  damage 
which  might  result  from  the  alleged  refusal  of  Hacquoil  to  execute  the  requisite 
deed;  that  this  action  was  defended  by  Hacquoil:  and  the  Court,  by  a  judgmenl  in 
the  suit  of  '•  Falle  v.  Hacquoil,"  dated  the  13th  of  September,  1851,  ruled  as  follows: 
"  Consider ing  that  the  Defendant  ( Hacquoil)  offers  to  pass  before  the  Court  this  day 
the  contract  that  he  had  obliged  himself  to  pass  in  conformity  with  the  two  before- 
mentioned  agreements,  the  Court  accedes  to  his  offer,  provided  the  said  coi 
contains  all  the  conditions  stipulated  in  the  said  agreements,  of  which  judgment, 
as  reo-ards  the  registration  of  the  two  agreements  the   registration   of   which   is 
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refused,  the  Plaintiff  (Falle)  has  been  allowed  to  appeal  before  the  full  Court.-' 
That  in  consequence  of  the  above  decision,  Hacquoil,  in  1852,  caused  another  deed  to 
be  prepared  in  conformity  with  the  agreements  he  had  entered  into  with  the  Appel- 
lant; but  the  Appellant  having  refused  to  execute  the  deed,  Hacquoil,  on  the  19th  of 
May,  1852,  took  out  a  writ,  the  object  of  which  was  to  compel  the  Appellant  to 
execute  the  deed,  or  to  pay  the  penalties  consequent  upon  his  refusal.  That  on  the 
3rd  of  July,  1852,  being  the  last  day  of  term,  the  cause  of  "  Hacquoil  v.  Falle  "  was 
postponed  to  a  future  day ;  since  which  period  neither  the  appeal  entered  by  the 
Appellant  against  the  judgment  of  the  13th  of  September,  1851,  nor  the  action  of 
Hacquoil,  had  been  proceeded  with,  in  consequence  of  the  bankruptcy  of  Hacquoil. 
Two  documents  were  produced  by  the  Respondents,  dated  respectively  the  5th  of 
June,  1852,  [506]  and  23rd  of  August,  1852,  both  in  the  handwriting  of  the  Appel- 
lant, and  in  which  he  demanded  the  keys  and  possession  of  the  houses,  subject  t  » 
objections  as  to  the  character  of  the  work.  Also  a  third  document,  dated  the  7th 
of  June,  1852,  being  the  report  of  the  examination  of  the  work  in  the  house  No.  6, 
in  the  presence  of  the  Appellant,  and  his  satisfaction  thereof.  These  documents  were 
produced  by  the  Respondents  in  support  of  their  allegation  that  the  Appellant  had 
acknowledged  them  as  contractors,  subsequently  to  the  signing  of  the  transfer  of  the 
agreement,  and  had  received  from  them  the  keys  of  the  several  houses  on  which  the 
work  was  done,  as  they  were  completed.  The  Respondents  further  proved  that  the 
Appellant  had,  subsequently  to  the  service  of  their  writ,  accepted  and  taken  posses- 
sion of  the  houses  on  the  5th  of  June,  1852,  and  23rd  August,  in  the  same  year  ; 
and  that  it  was  admitted  by  the  Appellant  that  he  had  rented  the  houses,  and  had 
ever  since  been  in  receipt  of  the  rents  thereof.  It  was  also  proved  that  before  the 
transfer  of  the  contract  to  the  Appellant  was  made,  certain  arbitrators  appointed 
by  the  Appellant  and  Hacquoil  were  unanimously  of  opinion  that  Hacquoil  was 
liable  to  no  penalty  for  the  houses  not  being  completed  at  the  time  specified. 

On  the  9th  of  October,  1852,  the  inferior  number  of  the  Royal  Court  gave  judg- 
ment ;  after  stating  that  it  resulted  from  the  arguments,  that  the  contracts  in 
question  had  not  been  passed  between  Hacquoil  and  the  Appellant  in  consequence 
of  the  opposition  of  the  latter,  and  that  notwithstanding  that  no  new  agreement 
had  been  concluded  between  the  Appellant  and  the  Respondents,  it  was  alleged  that 
the  Appellant  [507]  had  acknowledged  the  Respondents  as  contractors,  having 
received  from  them  the  keys  of  his  houses  as  they  were  finished,  reserving  to  himself 
the  right  only  of  discussing  the  manner  in  which  the  work  had  been  executed,  and 
that  workmen  had  been  named  on  both  sides  to  ascertain  the  state  of  the  work  in 
the  houses,  the  Court,  therefore,  rejected  the  Appellant's  plea.  This  judgment  was 
affirmed  on  the  9th  of  June,  1856,  by  the  full  number  of  the  Royal  Court. 

Subsequent  to  this  judgment  a  decree  of  bankruptcy  was  declared  against  the 
property  of  Hacquoil,  and  the  Appellant  was  declared  tenant  to  the  property  of  the 
bankrupt,  by  virtue  of  his  rights  under  the  judgment  of  the  13th  of  September,  1851. 
The  cause  was  further  heard  before  the  inferior  number  of  the  Royal  Court  on 
the  23rd  of  April,  1853,  when  the  Appellant  pleaded  a  denial  of  his  having  acknow- 
ledged the  Respondents  as  contractors,  and  set  out  matters  in  support  of  such  plea, 
and  alleged  that  the  Respondents  and  Hacquoil,  by  reason  of  their  quarrels,  in 
consequence,  as  he  alleged,  of  the  Refusal  of  the  Respondents  to  pay  Hacquoil  the 
value  of  the  work  done,  were  the  cause  of  the  contracts  not  having  been  passed  ;  but 
the  Court,  on  the  6th  of  September,  1853,  rejected  the  plea,  and  refused  to  admit  any 
evidence  upon  it,  and  on  the  9th  of  June,  1856,  the  full  number  of  the  Court  affirmed 
that  judgment. 

These  pleas  having  been  rejected,  the  Appellant,  on  the  17th  of  September,  1853, 
pleaded  that  the  works  were  not  finished,  that  they  were  badly  executed,  and  of 
inferior  materials  ;  that  he  had  paid  Hacquoil  a  larger  sum  than  credit  was  given 
for ;  [508]  that  when  the  Respondents  began  the  work,  there  had  already  been 
executed  by  Hacquoil  work  to  the  amount  of  about  £500  sterling,  which  ought  to  go 
to  secure  the  sums  which  Hacquoil  owed  to  the  Appellant,  as  well  as  to  guarantee  the 
passing  of  the  contracts  for  sale  of  the  lands  ;  but  the  Court,  without  going  into 
evidence  upon  these  points,  ordered,  upon  the  Respondents'  application,  that  the 
Viscount  should  go  on  the  premises  to  ascertain  the  state  of  things,  and  report 
thereupon. 
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The  Viscount  having  made  bis  report,  the  inferior  number  of  the  Royal  Court, 
on  the  13th  of  September,  1854,  ordered,  upon  the  Respondents'  application,  not- 
withstanding the  opposition  of  the  Appellant,  that  the  full  Court  should  go  upon 
the  prrinisrs,  when  the  parties  should  produce  proofs  and  evidence.  This  decision 
was  afterwards,  on  the  9th  of  June.  L856,  affirmed  by  the  full  number  of  the  Court. 
and  acted  upon,  and  witnesses  examined. 

After  numerous  other  proceedings  taken  in  the  cause,  the  Respondents,  Oil  the 
1st  of  December,  1856,  moved  the  Court  as  follows: — "Considering  that  the  course 
adopted  by  the  Defendant  in  the  examination  of  his  witnesses  lenders  it  certain  that 
this  cause  will  never  be  brought  to  an  end,  Plaintiff  asks  that  the  Court  order  the 
■ount  to  go  on  the  premises  with  the  parties  and  appraisers  (Experts)  to  make  an 
examination  of  the  houses,  to  ascertain  the  defects,  if  there  are  any.  to  tix  the  sum 
which  should  be  necessary  to  remedy  them,  and  upon  the  whole  to  make  a  report 
to  the  Court,  as  being  the  only  efficacious  mode  which  remains  in  order  to  arrive  at 
a  solution  of  the  suit  which  is  before  it." 

On  the  11th  of  May,  1857,  the  Court  delivered  [509]  judgmenl  on  this  motion. 
After  referring  to  the  agreement  of  the  5th  of  September,   L850,  and  the  transfei 
thereof  of  the  23rd  of  July,  1851,  to  the  Respondents,  with  the  consent  of  the  Appel- 
lant, the  judgment  proceeded  thus: — "  Considering  that,  after  the  work  which  was 
to  be  done  at  the  houses  was  finished,  the  Defendant  took  possession  of  them  and 
let  them  for  his  own  benefit;  that  the  Plaintiffs  not  obtaining  payment  of  the  sum 
st  ipulated  in  the  agreement,  sued  the  Defendant  before  the  Court,  who  raised  several 
objections  to  the  non-fulfilment  of  the  agreement,  and  that  thereupon  the  Viscount 
was  sent  upon  the  premises  to  ascertain  or  state  the  conditions  of  things,  and  the 
reasons  of  the  parties,  and  subsequently  the  Court,  upon  the  motion  of  the  Plaint  ill's. 
decided  to  assemble  there  in  a  body  and  to  hear  the  witnesses  ;  that  in  consequence  of 
that  decision  the  Court  went  there  several  times  without  being  ahle  to  proceed,  and, 
after  much  delay,  when  it  went  to  examine  the  witnesses,  the  Defendant  asked  that 
the  Greffier  should  take  a  note  of  their  depositions,  and  that  nearly  five  days  had 
been  devoted  to  the  taking  down  in  writing  of  the  deposition  of  the  first   witness, 
who  has  only  deposed  principally  as  to  the  work  done  at  one  of  the  said  hou 
and  without  the  Plaintiffs  having  as  yet  put  a  single  question  to  him  :  that  this  suit 
has  been  in  existence  near  five  years,  and  that  if  it  be  necessary  to  devote  the  greater 
part  of  five  sittings  of  the  Court  to  hear  the  deposition  of  a  single  witness,  with 
few  exceptions,  as  to  one  house,  whilst  there  are  fourteen  other  houses  respecting 
which  there  are  difficulties  between  the  parties,  and  that  more  than  sixty  witnesses 
are  called  to  depose,  it  is  evident  that  such  a  proceeding  can  only  [510]  tend  to 
interminable  delays  and  to  the  ruin  of  the  Plaintiffs,  who  are  workmen,  and  have 
expended  considerable  sums  for  the  purchase  of  the  materials  and  for  the  work 
done  to  the  houses  ;  that  it  is,  therefore,  indispensable  in  the  interests  of  justice  to 
adopt  measures  which  shall  have  the  effect  of  rendering  the  proceeding  shorter,  and 
which  shall  enable  the  Court  to  give  a  solution  of  this  cause.     For  these  motives  it 
is  ordered  that  the  Viscount  shall  again  go  upon  the  premises,  when  lie  shall  call 
Experts,  to  whom  he  shall  administer  oath,  to  make  an  examination  of  the  hot 
to  indicate  the  defects,  if  there  are  any,  to  fix  the  sum  which  it  would  be  accessary 
to  deduct  from  the  amount  claimed,  if  any  deduction  ought  to  lie  made  :  the  previous 
report  of  the  Viscount,  containing  the  reasons  and  allegations  of  the  parties  respec- 
tively being  produced  to  the  Experts  to  serve  as  the  hasis  of  the  examination  and 
ap praising  of  the  said  houses,  and  upon  the  whole  to  make  a   report    to   the  full 
Court.     And  upon  the  demand  of  the  Defendant  to  be  permitted  to  appeal  directly 
to  Her  Most  Excellent  Majesty  in  Council,  the  Court  has  allowed  him  to  appeal  at  the 
end  of  the  cause  only." 

On  the  7th  of  July,  1857,  the  parties  proceeded  with  the  Deputy-Viscounl  to  the 
premises,  accompanied  by  six  sworn  appraisers.  The  appraisers  reported,  that 
they  had  valued  minutely' what  had  appeared  to  them  to  he  still  required  and  to  he 
furnished  to  complete  the  carpenters'  work,  and  the  glazing  of  the  house  in  Spring- 
field Road,  according  to  the  conditions  and  specifications  Let  ueen  the  parties,  and  had 
valued  that  work,  with  the  necessarv  materials,  at  the  [511]  Bum  of  L'2\  lis.  8d. 
sterling,  to  he  deducted  from  the  £lN)ii  that  the  Respondents  were  to  receive,  thus 
leaving  a  sum  of  £175  5s.  -Id.  sterling,  due  to  the  Respondents  for  the  work  and 
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materials  for  this  house ;  and  further,  that  they  had  examined  the  fourteen  houses 
known  as  Victoria  Crescent  minutely,  and  -were  of  opinion,  that  deduction  should 
be  made  from  the  amount  claimed  by  the  Respondents,  of  £30  lis.  2d.  :  and  also 
that  they  had  valued  the  extra  work  of  the  Respondents  at  £13  9s.  lid.  The 
appraisers  moreover  reported  that  there  were  some  differences  in  the  levels,  dimen- 
sions, and  projections  of  the  houses  as  built,  and  the  plans  and  specifications,  but 
that  they  considered  that  these  differences  were  very  trifling,  and  not  of  a  nature  to 
cause  any  prejudice  to  the  Appellant,  or  to  diminish  the  value  of  his  houses,  and 
that,  with  the  exception  of  the  defects  above  mentioned  and  valued,  the  work  that  the 
Respondents  had  executed  in  the  houses,  and  seen  by  the  appraisers,  had  been  well 
done,  and  that  all  the  materials  which  they  had  been  enabled  to  examine  appeared 
to  have  been  of  a  good  quality,  although  the  houses  had  been  neglected  in  respect 
to  the  painting  of  them,  since  they  had  been  in  the  possession  of  the  Appellant  : 
and  as  to  the  remainder,  the  appraisers  were  of  opinion  that  the  objections  of  the 
Appellant  were  without  any  importance,  and  made  without  reason.  The  Deputy- 
Viscount  returned  that  it  resulted  from  the  appraisement  that  the  Respondents  were 
entitled  to  receive  from  the  Appellant  as  follows: — For  the  house  in  Springfield 
Road,  £175  5s.  4d. ;  for  the  fourteen  houses  called  Victoria  Crescent,  £2771  lis.  6d.  ; 
extra  work,  £13  9s.  lid.  [512] — £2993  6s.  9d. — Less  the  sum  credited  in  the  action, 
£116  13s.  Id.— £2876  13s.  5d. 

On  the  13th  of  November,  1857,  the  cause  being  proceeded  with,  the  Appellant 
objected  that  the  report  of  the  Deputy- Viscount,  not  being  made  in  the  customary 
form,  ought  not  to  be  received,  as  the  Deputy-Viscount,  not  satisfied  with  merely 
reporting  the  opinion  of  the  appraisers,  had  taken  upon  himself  to  reject  or  correct 
their  opinions,  and  to  adjudicate  in  the  cause  between  the  parties,  and  prayed  that 
the  parties  might  again  be  sent  before  the  Deputy-Viscount,  in  order  that  his 
report  might  be  amended.  The  Court,  however,  considering  that  the  variation  in 
form  existing  in  the  report  of  the  Deputy-Viscount  was  of  no  moment,  and  could  not 
prove  injurious  to  either  of  the  parties,  unanimously  disallowed  that  first  part  of 
the  Appellant's  plea ;  and  with  reference  to  the  remaining  portion  of  that  plea,  the 
Court  not  finding  that  the  Deputy-Viscount  had  exceeded  his  authority,  was  also 
unanimously  of  opinion  to  reject  the  same. 

The  Appellant  afterwards  moved  that  his  witnesses,  whose  names  were  stated, 
should  be  heard,  in  order  to  substantiate  the  facts  alleged  on  his  behalf  in  the 
report  of  the  Deputy-Viscount,  of  the  19th  of  January,  1854,  and  in  his  several  pleas 
previously  stated  in  the  Actes  of  the  Court,  and  this  in  pursuance  of  the  Acte  of  the 
Court  of  the  13th  of  September,  1854,  which  ordered  the  evidence  to  be  adduced  there- 
upon. Upon  this  the  Court  gave  judgment  as  follows:  "Considering  that  the 
motion  of  the  Defendant  is  in  contradiction  to  the  provisions  of  the  Actes  of  the 
Court  of  the  11th  of  May,  1857,  and  [513]  17th  of  November,  1857,  the  Court 
unanimously  rejects  the  same." 

On  the  3rd  of  December,  1857,  the  Court  gave  final  judgment  in  the  cause  as 
follows  :  Touching  the  first  part  of  the  allegation — "  Considering  that  the  Plaintiffs 
in  the  special  writ  served  upon  the  Defendant  have  stated  to  him  that  they  will 
account  to  him  for  the  sum  of  £116  13s.  4d.  sterling,  old  Jersey  currency,  in  deduc- 
tion of  their  claim;  that  the  Defendant  has  neither  made  any  objection  to  that  sum 
nor  in  any  manner  contested  it;  that  the  Defendant  has  produced  no  document  in 
support  of  his  allegation ;  that  if  nevertheless  the  Defendant  has  any  just  and  legal 
demand  against  the  Plaintiffs,  he  will  be  at  liberty  to  establish  them  in  deduction  of 
the  balance  he  may  have  in  hand,  after  the  payment  of  the  amount  claimed  by  the 
Plaintiffs  in  this  suit."  For  the  above  reasons  the  Court  unanimously  overruled 
the  first  part  of  the  allegation.  Touching  the  second  part  of  that  allegation  in  sup- 
port of  which  the  Defendant  had  produced  an  agreement  between  him  and  Hacquoil, 
dated  the  5th  of  September,  1850,  in  virtue  of  which  the  Defendant  was  entitled  to 
retain  a  sum  of  £28  sterling,  old  Jersey  currency,  for  each  of  the  fifteen  houses 
which  Hacquoil  was  to  complete,  and  the  completion  whereof  by  the  Respondents, 
in  lieu  of  Hacquoil,  forms  the  ground  of  the  present  action.  The  Court  proceeded, 
"  Considering  that  it  has  not  appeared  that  the  Plaintiff  were  parties  to  the  agree- 
ment;  that  the  agreement  of  the  23rd  of  July,  1851,  which  substituted  them  for 
Hacquoil,  and  which  they  effected  with  the  knowledge  and  consent  of  the  Defendant, 
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makes  no  mention  thereof;  that  the  agreemenl  between  the  Defendant  and  Hac- 
quoil. dated  the  oth  of  September,  1850,  [514]  and  the  withholding  of  I 
each  house,  relates  to  conditions  depending  on  the  purchase  of  a  piece  of  Land  to 
be  made  by  Hacquoil  from  the  Defendanl  :  that  if  the  Defendant  did  intend  to 
subject  the  Plaintiffs  to  the  conditions  of  the  agreemenl  of  the  5th  of  September, 
1850,  he  ought  to  have  had  it  reproduced  and  included  in  the  agreemenl  of  sub- 
stitution of  the  23rd  of  July.  1851  ;  that  moreover  the  Respondent*  not  being  parties 
to  the  agreement  of  the  5th  of  September,  1850,  could  ool  compel  the  Defendant 
and  Hacquoil  to  carry  out  the  stipulations  relative  to  th(  te  specified   by 

the  Defendant;  that  hence  there  exists  no  grounds  for  the  second  part  <>i  the 
allegation:  The  Court,  therefore,  has  unanimously  overruled  this  second  pari  of 
the  allegations  of  the  Defendant."  The  Court  then  gave  judgmenl  on  the  merits, 
condemning  the  Defendant  to  pay  to  the  Plaintiffs  the  sum  of  £2000  Jersey,  equiva- 
lent to  that  of  £1840  3s.  Id.  sterling,  British,  less  the  sum  of  £1  It',  L3s.  Id.  .1 
paid  by  the  Defendant  to  Hacquoil,  equivalent  to  that  of  £107  13s.  LOd.  British, 
with  interest  on  the  sum  of  £1883  6s.  8d.  Jersey,  equivalent  to  the  sum  of  i:  1  7 - ".  -< 
9s.  3d.  British,  from  the  3rd  day  of  July,  1852,  the  date  of  the  firsl  ac1  in  the  pro- 
cedure to  the  day  of  payment,  and  to  pay  them  the  further  sum  of  £120  British, 
by  way  of  damages,  with  costs,  the  whole  without  prejudice  to  the  claim  of  the 
Plaintiffs  for  the  balance  which  may  be  owing  to  them  by  the  Defendant  relative  to 
the  completion  of  the  houses. 

This  was  the  final  judgment  in  the  cause.  The  present  appeal  was  from  this 
judgment,  which  included  several  other  interlocutory  judgments,  given  in  [515] 
the  course  of  the  suit,  which  had  been  reserved  en  fin  di  cav  u  . 

Mr.  Pi.  Palmer,  Q.C.,  and  Mr.  W.  Field,  for  the  Appellant. — The  substantial 
question  is.  whether  the  Appellant,  by  the  law  of  Jersey,  is  liable  in  any  shape  to 
the  Respondents.  Monro  v.  Butt  (i  Jur.  X.S.  1231)  was  a  similar  case  to  the  pre- 
sent :  there  it  was  held  by  the  Court  of  Queen's  Bench,  that  where  a  building  was  to 
be  erected,  or  repairs  done  upon,  or  alterations  made  to,  a  building  on  a  man's 
land,  under  a  special  contract,  containing  a  condition  precedent,  which  is  unper- 
formed by  the  contractor,  the  mere  fact  of  the  owner  taking  possession  does  not 
raise  any  inference  of  waiver  of  the  condition  precedent,  or  of  the  entering  into  a 
new  contract,  and,  therefore,  in  such  a  case  an  action  will  not  lie  either  upon  the 
special  contract,  or  upon  an  implied  contract  to  pay  for  the  work  done  according  to 
its  value.  In  delivering  judgment,  Lord  Campbell  said,  "  We  are  pressed,  of  course, 
with  the  argument  of  hardship;  it  was  said  to  be  unjust  that  the  Defendanl  should 
enjoy  the  labour  expended  and  materials  furnished  by  the  Plaintiff.  The  argument 
of  hardship  in  this  particular  case  is  always  a  dangerous  one  to  listen  t<>  :  hut  the 
truth  is.  there  is  neither  hardship  nor  injustice  in  the  rule,  with  its  qualification: 
it  holds  men  to  their  contracts:  it  admits,  under  circumstances,  the  substitution  of 
new  contracts."  This  reasoning  applies  to  the  present  ease.  There  is  no  proof 
that  the  conditions  of  the  contract  upon  which  alone  the  transfer  from  Bacquoil  to 
the  Respondents  [516]  was  to  take  effect,  has  ever  been  performed,  or  that  the  non- 
performance was  caused  by  the  Appellant,  or  had  been  in  any  way  waived  or  excu  «ed 
by  him.  The  agreement  with  Hacquoil  was  to  execute  the  work,  and  the  Appellant's 
motive  for  building  the  houses  comprised  in  the  contract  was.  that  he  might  disp  »se 
of  other  building  ground  belonginv;  to  him  in  the  immediate  neighbourhood,  ;  ml 
Hacquoil,  in  order  to  obtain  the  contract,  contemporaneously  entered  into  the  other 
agreements  with  the  Appell  purchase  in  fee  several  plots  of  land,  and  to 

build  houses  on  them,  and  until  those  houses  were  built  the  Appellant   was,  by  the 
third  agreement  of  the  same  date,  authorized  to  retain  a  certain  sum  in  res 
the  work  to  be  done  upon  each  of  the  houses  comprised  in  the  firsl  agreement 
one  of  the  conditions  of  the  second  agreement  was,  that  tie  y  contri 

carrying  it  out  should  be  passed,  devevrti  Jtutici  .  within  a  year.  There  was  also  an 
agreement  by  Hacquoil  with  the  Appellant  to  sell  and  exchange  some  land,  and  as 
the  contract  was  not  passed  devant  Justice,  according  to  the  agreement,  the  Appel- 
lant refused  to  consent  to  the  transfer  by  Hacquoil  to  the  Respondents,  otherwise 
than  conditionally.  The  Respondents,  therefore,  not  having  performed  this 
dition,  cannot  recover.  Another  objection  to  the  decision  of  the  Royal  Court  is, 
that  the  Appellant  has  been  precluded  from  going  into  evidence  in  answer  to  the 
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Respondents'  case,  which  refusal  amounts  to  a  denial  of  justice,  a  course  which 
this  Court  will  not  sanction.  Jesvnmt  Sing-jee  v.  Jet  Sing-jee  (2  Moore's  Ind.  App. 
Cases,  424).  We  were  prepared  to  have  established,  by  the  testimony  of  witnesses, 
had  we  been  allowed  so  to  do,  [517]  first,  that  the  contracts  for  the  purchase  of  the 
lands  between  the  Appellant  and  Hacquoil  were  not  passed  devant  Justice  in  conse- 
quence of  the  opposition  of  Hacquoil ;  and,  secondly,  that  the  Appellant  had  con- 
stantly and  invariably  refused  to  recognize  the  Respondents  as  the  contractors  until 
the  conditions  precedent  to  the  adoj^tion  of  the  contract  had  been  performed. 

Mr.  Rolt,  Q.C.,  and  Mr.  W.  W.  Mackeson,  for  the  Respondents. — In  the  first  place, 
as  the  Appellant  adopted  and  had  the  sole  benefit  of  the  work  done  by  the  Respond- 
ents, he  is  bound  to  pay  for  it.  No  question  can  be  raised  as  to  the  amount  to  be 
paid,  as  the  value  of  the  work  was  regularly  ascertained  by  Experts,  according  to 
the  practice  of  the  Royal  Court  in  Jersey,  Le  Quesne,  Const.  Hist,  of  Jersey,  p.  24, 
Houard's  Diet,  de  Droit  Normand.  Tome  II.  tit.  "Experts;  "  which  course  was  not 
only  just  in  itself  and  called  for  by  the  necessities  of  the  case,  but  is  sanctioned  by 
precedents  of  the  Royal  Court.  Le  Boiitillier  v.  Le  Greleys  (a),  Mallet  v.  Gallichan  (b). 
So  it  is  by  the  law  of  France.  Cod.  de.  Proc.  Civ.  302,  323.  The  same  rule  prevails 
in  England.  Statute  6th  Geo.  IV.,  c.  50,  sec.  23.  In  the  next  j)lace,  as  to  the  alleged 
defects  in  the  work,  deductions  have  been  made  fairly  by  sworn  [518]  appraisers, 
properly  appointed,  and  after  a  personal  inspection  by  them  as  well  as  by  the  Court 
and  the  Viscount,  in  the  presence  of  the  parties.  The  alleged  condition  precedent 
in  the  agreement  of  the  23rd  of  July,  1851,  was  not  binding  on  the  Respondents; 
but  had  it  been,  it  was  waived  by  the  conduct  of  the  Appellant.  His  case  is,  that 
the  non-performance  of  the  condition  that  the  contracts  should  be  passed  between 
him  and  Hacquoil  absolves  him  from  liability  to  pay  the  Resjiiondents  for  the  work 
done  by  them.  An  ungracious  defence,  and  wholly  untenable,  as  that  was  a  matter 
solely  between  Hacquoil  and  the  Appellant,  over  which  the  Respondents  had  no 
control.  The  Appellant,  however,  was  alone  to  blame,  for  not  obtaining  the  comple- 
tion of  the  collateral  agreement.  Hacquoil  was  always  ready  to  pass  these  con- 
tracts, but  through  the  default  of  the  Appellant  they  never  were  passed.  Again, 
when  a  decree  of  bankruptcy  was  declared  against  the  property  real  and  personal 
of  Hacquoil,  the  Appellant  was  declared  tenant  of  the  property  of  the  bankrupt, 
in  virtue  of  his  rights  under  the  judgment  in  the  suit  of  Falle  v.  Hacquoil,  and  we 
submit  that  by  the  law  of  Jersey  the  Appellant,  by  this  act,  conclusively  precluded 
himself  from  relying  on  the  plea  set  up  by  him  as  to  the  contract  between  himself 
and  Hacquoil  not  having  passed  "  devant  Justice."  Moreover,  the  Appellant  has 
precluded  himself  from  setting  up  this  condition  by  his  own  conduct,  in  settling  with 
Hacquoil  for  past  work  up  to  the  23rd  of  July,  1851,  and  in  permitting  the  Re- 
spondents immediately  to  continue  the  work,  without  any  objection  urged  by  him 
in  regard  to  the  condition,  and  in  finally  accepting  the  work,  subject  only  to  the 
question  of  its  having  [519]  been  properly  done.  The  Appellant  fully  recognized 
the  Respondents,  he  overlooked  the  work,  in  some  instances  complained  of  the 
manner  in  which  it  was  done,  and  by  such  conduct  tacitly  undertook  to  pay  the 
Respondents  for  the  work  done.  The  Respondents  are  in  possession  of  unanimous 
judgments,  which  this  Court  will  not  reverse  unless  clearly  shown  to  be  contrary  to 
the  Norman  law.     Thornton  v.  Robins  (1  Moore's  P.C.  Cases,  450). 

The  Lord  Justice  Knight  Bruce  (9th  Feb.  1859). — Their  Lordships  do  not  think  it 
right  at  present  to  dispose  of  this  appeal. 

By  the  Statute,  3rd  and  4th  Will.  IV.,  c.  41,  for  the  better  administration  of 
justice  in  the  Privy  Council,  section  7,  it  is  enacted: — "  That  it  shall  be  lawful  for 
the  said  Judicial  Committee,  in  any  matter  which  shall  be  referred  to  such  Com- 
mittee, to  examine  witnesses  by  word  of  mouth  (and  either  before  or  after  examina- 

(«)  This  case  was  decided  by  the  Royal  Court  of  Jersey  on  the  21st  of  October, 
1788,  and  the  7th  of  February,  1789,  when  damages  claimed  for  the  illegal  arrest 
of  a  vessel  were  estimated  by  sworn  appraisers. 

(b)  The  Royal  Court  of  Jersey,  in  Actes  of  that  Court  from  the  8th  of  November, 
1844,  to  the  25th  of  September,  1846,  referred  the  case  to  sworn  appraisers  to  report 
the  value  of  the  work  claimed,  and  acted  upon  their  report, 
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tion  by  deposition);  or  to  direct  that  the  depositions  of  any  witness  shall  be  taken 
in  writing  by  the  Registrar  of  the  said  Priw  Council,  to  be  appointed  by  Hi>  Majesty 
as  hereinafter  mentioned,  or  by  such  other  person  or  persons,  and  in  Buch  mai 
order,  and  course,  as  His  Majesty  in  Council,  or  the  said  Judicial  Committee,  shall 
appoint  and  direct;  and  that  the  said  Registrar,  and  such  other  person  or  persons 
so  to  be  appointed,  shall  have  the  same  powers  as  are  now  possessed  by  an  Examiner 
of  the  High  Court  of  Chancery,  or  of  any  Court  Ecclesiastical." 

Their  Lordships  are  of  opinion  that  it  will,  certainly  or  probably,  be  more  con- 
sistent with  the  due  and  safe  administration  of  justice  to  direct  thai  such  wit] 
on  either  side,  as  the  parties  respectively  may  wish  to  [520]  produce  on  the  quest]  >n 
of  the  liability  or  absence  of  liability  on  the  part  of  the  A.ppellan1  to  the  Respond- 
ents in  respect  of  the  work  done  by  the  Respondents  on  the  houses  in  question,  shall 
be  examined,  than  to  take  any  other  course. 

Their  Lordships  mean,  accordingly,  that  witnesses  should  be  examined  upon  thai 
question,  and  that  alone,  without  reference  to  any  question  of  qttantum.  Winn 
this  evidence  shall  have  been  taken  (confined  as  has  been  said),  their  Lordships 
intend  to  resume  the  consideration  of  the  appeal,  which  is  then  to  be  additionally 
argued,  with  reference  only  to  the  effect  upon  the  whole  case,  of  the  new  evidence  to 
be  thus  introduced.  The  matter,  therefore,  will  not  go  back  to  the  Court  in  Jersey  : 
it  will  receive  final  adjudication  here,  subject,  of  course,  to  the  pleasure  of  II  - 
Majesty. 

Their  Lordships  also  think  it  safe  and  expedient,  acting  on  the  powers  conferred 
by  the  Statute  already  mentioned,  to  depute  an  Examiner  of  their  own,  for  the  pur- 
pose of  taking  the  new  evidence.  They  will,  in  an  Order  to  be  hereafter  issued  (a), 
more  distinctly  [521]  explain  the  particular  point,  or  points,  to  which  the  evidence 
is  to  be  addressed. 


(a)  The  following  Order  was  issued  :  — 

"  At  the  Council  Chamber,  Whitehall,  the  9th  day  of  February,  1859. 

"  By  the  Right  Honourable  the  Lords  of  the  Judicial  Committee  of  the  Privy 
Council. 

"  Whereas,  by  virtue  of  an  Act  passed  in  the  third  and  fourth  years  of  His  late 
Majesty's  reign,  entituled,  'An  Act  for  the  better  administration  of  justice  in  His 
Majesty's  Privy  Council,'  it  was  enacted  by  the  seventh  section  of  the  said  Act,  th  it 
it  shall  be  lawful  for  the  Judicial  Committee,  in  any  matter  which  shall  be  referred 
to  such  Committee,  to  examine  witnesses  by  word  of  mouth  (and  either  before  or 
after  the  examination  by  deposition),  or  to  direct  that  the  depositions  of  any  wit- 
ness shall  be  taken  in  writing  by  the  Registrar  of  the  Privy  Council,  or  by  such 
other  person  or  persons,  and  in  such  manner,  order,  and  course,  as  His  Majesty  in 
Council,  or  the  said  Judicial  Committee,  shall  appoint  and  direct,  and  thai  the 
Registrar,  and  such  other  person  or  persons  so  to  be  appointed,  shall  have  the  same 
powers  as  were  then  possessed  by  an  Examiner  of  the  High  Court  of  Chancery,  or  of 
any  Court  Ecclesiastical; 

"And  whereas  Her  Majesty,  by  Her  general  Order  in  Council  of  the  4th  of 
November,  1857,  hath  been  pleased  to  refer  unto  this  Committee  the  humble  petition 
and  appeal  of  Thomas  Falle,  of  St.  Saviour,  in  the  Island  of  Jersey,  Esquire,  againsl 
Philip  Le  Sueur  and  George  Le  Huquet,  from  certain  decisions  of  the  Royal  Court 
of  the  Island  of  Jersey ;  .  . 

"And  whereas  the  Lords  of  the  Committee,  in  obedience  to  Her  Majesty  s  si  id 
general  Order  of  reference,  have  this  day  taken  the  said  appeal  into  considers  ion, 
and  have  heard  Counsel  on  both  sides;  their  Lordships  are  now  phased  to  order, 
and  it  is  hereby  ordered,  that  Philip  Hemery  Le  Breton,  Esquire,  Barrister-at-law, 
do  proceed  as  their  Lordships'  Examiner,  specially  appointed  for  the  purpose,  with 
all  convenient  despatch,  to  the  town  of  St.  Heller's,  in  the  Island  of  Jersey,  for  the 
purpose  of  taking  in  writing  the  depositions  of  such  witnesses  as  the  parties  in  this 
appeal  respectively  may  wish  to  produce,  but  only  on  the  question  of  the  liability 
of  the  Appellant  to  the  Respondents  in  respeel  to  the  work  -hme  by  the  Respondents, 
for  which  compensation  was  sought  in  the  original  suit  in  the  said  Royal  <  ourt, 
and  the  said  proceedings  had;  and  the  said  Philip  Hemery  Le  Breton   is  hereby 
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The  agents  of  the  parties  will  receive  notice  in  due  [522]  time  as  to  the  appoint- 
ment of  the  Examiner,  and  the  question,  or  questions,  to  which  the  evidence  is  to 
be  addressed,  as  to  the  time  at  which  the  Examiner  is  to  proceed  to  the  Island, 
and  as  to  the  time  within  which  (should  there  be  no  extraordinary  difficulty)  their 
Lordships  will  require  the  evidence  to  be  closed. 

As  has  already  been  said,  when  the  evidence  shall  be  complete,  their  Lordships 
will  have  the  case  argued  upon  the  mere  effect  of  the  new  evidence  upon  the  entire 
case.     Their  Lordships  do  not  think  it  right  to  say  more  on  this  subject  at  present. 

In  pursuance  of  this  Order,  the  Examiner  took  further  evidence  on  both  sides. 
From  the  testimony  of  the  witnesses  produced  by  the  Respondents,  it  appeared, 
that  the  Appellant  fully  recognized  them,  and  that  he  had  found  fault  with  their  work, 
and  had  made  them  make  additions  and  alterations.  Evidence  was  also  given, 
that  the  Appellant  had  been  asked,  on  the  [523]  part  of  Hacquoil,  to  pass  the  con- 
tract, which  he  refused  so  to  do,  without  assigning  any  reason.  It  was  further 
shown  that  the  Appellant  had  declared  himself  tenant  apres  decret  to  the  estate  of 
Hacquoil,  in  respect  of  his  insertion  of  the  Acte  of  the  13th  of  September,  1851,  and 
that  by  the  law  of  Jersey,  the  Appellant  by  becoming  tenant  apres  decret,  he  was 
entitled  to  the  real  and  personal  estate  of  the  person  in  decret,  or  cessionary  pos- 
sessed at  the  time  of  the  cession.  Evidence  was  also  gone  into  by  the  Appellant, 
which  consisted  of  testimony  to  conversations  between  the  Respondents  and  the  Ap- 
pellant, in  which  the  latter  said  he  would  not  acknowledge  the  Respondents  till  the 
contracts  with  Hacquoil  were  passed.  The  effect  of  this  evidence  is  stated  in  the 
judgment. 

The  appeal  now  came  on  to  be  heard  upon  the  additional  evidence  (June  23, 
1859). 

The  same  Counsel  appeared. 

The  Lord  Justice  Knight  Bruce. — The  Lords  of  the  Committee  having  heard 
Counsel  on  both  sides  on  this  appeal  on  the  9th  of  February,  1859,  their  Lordships 
were  pleased  to  intimate  that  they  did  not  think  it  right  then  to  dispose  of  the 
appeal. 

The  Examiner  appointed  under  the  foregoing  Order  having  taken  the  deposi- 
tions of  certain  witnesses  in  the  Island  of  Jersey,  and  having  made  his  report  to 
the  Board,  their  Lordships  have  heard  Counsel  on  the  effect  of  the  new  evidence  on 
the  entire  case. 

It  appears  that  in  the  year  1851,  and  the  early  part  of  1852,  the  Respondents, 
tradesmen  in  the  Island  of  Jersey,  did  some  carpenters'  and  glaziers'  work,  and 

authorized  and  required  to  take  in  writing  the  depositions  of  the  said  witnesses 
accordingly,  and  to  report  the  same  to  their  Lordships  at  this  Board ;  and  their 
Lordships  are  further  pleased  to  order,  that  for  this  purpose  the  said  Philip  Hemery 
Le  Breton  shall  have  all  the  same  powers  as  were  possessed,  at  the  time  of  the  pass- 
ing of  the  Act  of  His  late  Majesty's  reign,  by  an  Examiner  of  the  High  Court  of 
Chancery,  or  of  any  Court  Ecclesiastical;  and  their  Lordships  do  further  order, 
that  the  costs  of  this  inquiry  shall  be  costs  in  the  cause,  but  that  each  party  do  forth- 
with deposit  in  the  Registry  of  the  Privy  Council  in  London,  the  sum  of  fifty  pounds 
sterling,  to  cover  the  fee  and  travelling  expenses  of  the  said  Examiner  and  his  clerk, 
whilst  he  is  engaged  in  this  inquiry,  and  that  it  be  referred  to  the  Registrar  of  the 
Privy  Council  to  determine  the  amount  of  the  said  fee,  with  reference  to  the  duration 
of  the  inquiry. 

"  And  their  Lordships  are  further  pleased  to  direct  that  the  appeal  of  Falle  v.  Le 
Sueur  and  Le  Huquet  do  stand  over  until  the  15th  of  May  next,  before  which  time 
their  Lordships  require  that  the  evidence  shall  be  closed,  and  the  depositions  laid 
before  this  Board,  signed  and  sealed  by  the  said  Examiner;  and  their  Lordships 
will  then  proceed  (if  necessary)  to  hear  a  further  argument  upon  the  mere  effect  cf 
the  new  evidence  upon  the  entire  case. 

"  And  their  Lordships  hereby  further  order,  that  notice  of  this  order  and  appoints 
ment  be  forthwith  served  on  the  agents  respectively  of  the  parties. 

(Signed)  "  Henry  Reeve, 

"  Registrar  of  the  Privy  Council." 
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supplied  materials  of  kinds  generally  used  in  works  of  [524]  that  description  upon 
houses  in  the  Island  belonging  to  the  Appellant,  a  proprietor  also  residing  there. 

Of  the  materials  thus  furnished,  and  the  work  so  done,  the  Appellant  ha-  had  the 
benefit. 

In  the  year  1852,  when  a  great  proportion  of  the  work  had  been  done,  the  Re- 
spondents applied  to  the  Appellant  for  payment,  or  for  a   payment   on   account. 

To  this  he  objected.  He  said  first  (what  probably  would  be  the  second  objection  in 
regular  order),  that  the  work  was  insufficiently  done,  was  ill  'lone,  thai  the  materials 
were  bad,  and  that  the  charges  were  too  high.  JJm  he  also  insisted  thai  it'  the  Re- 
spondents had  any  just  demand,  he  was  not  the  person  Liable;  that  ii  they  were 
creditors  of  any  one,  it  was  not  of  him. 

Upon  this,  at  the  end  of  May,  1852  (since  which  it  is  sad  to  recoiled  thai  more 
than  seven  years  have  elapsed,  the  dispute  being  only  as  to  the  amounl  and  payment 
of  a  carpenters'  and  glaziers'  bill),  began  the  cause  of  Litigation,  almost,  it  is  to  he 
hoped,  unexampled,  but  which  there  seems  now  at  last  some  ground  for  expectation 
of  seeing  concluded. 

The  suit  thus  begun  led  and  branched  into  various  perplexities,  the  proceeding 
producing,  as  the  matter  involved  itself  and  spread  itself  out,  various  judgments, 
from  which,  from  time  to  time,  notices  of  appeal  were  given,  but  which  at  last 
ended,  so  far  as  the  Royal  Court  of  Jersey  was  concerned,  in  the  principal  and  finai 
judgment  now  under  appeal,  which  was  made  in  the  month  of  December,  1~.~)7. 
and  by  which  the  Court,  expressing  itself  satisfied  upon  the  evidence  as  to  the  jusl 
value  of  the  work  done  and  materials  found,  decided  that  for  that  work,  and  those 
materials,  so  far  as  they  were  the  subject  of  the  action,  the  A.ppel-[525]-lant  was 
liable  to  pay  accordingly,  with  damages  andinterest,  hut  without  prejudice  to  the 
right  of  the  Respondents  to  proceed  against  the  Appellant  for  the  residue  of  their 
demand,  not  included  in  the  action. 

From  this  and  various  preceding  judgments,  the  appeal  now  under  consideration 
was  brought.  It  was  heard  before  their  Lordships  in  the  month  of  February  Last, 
and  the  points  resolved  themselves  into  two,  that  seemed  not  immaterial.  The 
minor  and  subsidiary  litigation  may  be  dismissed  from  our  attention. 

One  was  (to  take  the  second,  first,  as  it  ought  to  stand),  whether  the  Appellant 
was  indebted  to  the  Respondents  in  respect  of  the  materials  furnished  lor  his  houses, 
and  the  work  done  upon  them;  and,  next,  if  he  was  indebted  to  them,  what  was  the 
amount  of  the  debt.  The  amount  of  the  deht  had  been  ascertained  by  the  Royal 
Court  of  Jersey,  in  wdiat  appeared  to  their  Lordships  to  he  not  only  a  reasonable 
mode,  but  one  consistent  with  the  laws,  usage  and  practice  of  the  Island:  namely, 
by  calling  in  the  assistance  of  Experts,  or  sworn  appraisers,  who  viewed  the  houses 
and  work,  heard  what  could  be  said  upon  both  sides,  and  reported  to  the  Court. 

The  Court  adopted  their  view  of  the  amount,  and  their  Lordships  agreed  in  the 
propriety  of  that  mode  of  proceeding,  and  in  the  result,  and  considered,  that  if  tin' 
Appellant  was  liable  to  the  Respondents  at  all,  he  was  liable  to  them  in  the  amount 
found  by  the  Experts;  agreeing  so  far  with  the  Royal  Court. 

But  then  came  what  has  already  been  described  as  properly  the  first  question  . 
namely,  whether  the  Appellant  was  liable  to  the  Respondents  for  the  amount,  what- 
ever it  might  be?  And  the  case  had  heen  so  involved  by  t  he  pleadings  and  otherwise 
in  [526]  Jersey,  and  the  suit  had  taken,  in  some  respects,  bo  strange  a  course,  that 
their  Lordships  thought  the  Appellant  entitled  to  the  benefil  of  the  objection  he 
urged,  that  he  had  not  had  full  and  ample  opportunity  of  going  into  evidence  in 
support  of  his  case.  And  though  considering,  upon  the  whole  of  the  matei  tals  then 
before  them,  including  the  evidence  given  by  the  witness.  Tibot,  that  the  Liability 
of  the  Appellant  to  the  Respondents  was  shown;  yet  their  Lordships  deemed  it 
reasonable,  the  Appellant  desiring  it,  to  give  him  an  opportunity  of  adducing  fur- 
ther evidence.  Accordinglv,  the  opportunity  was  given  to  him:  the  Order,  it  is 
true,  gave  libertv  to  examine  witnesses  to  both  parties,  as  it  would,  in  their  J 
ships'  opinion,  have  been  unreasonable  that  the  power  of  adding  to  the  e? 
upon  the  point  remaining  in  dispute  should  he  confined  to  one  side  only:  vet  there 
can  be  no  doubt  that  the  Order  was  made  solely  and  alone  because  the  Appellant 
desired  to  add  to  the  evidence.  Accordingly,  their  Lordships  gave  du 
issuing  a  Commission  to  the  Island,  to  examine  witnesses,  confined  to  the  point  of 
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liability;  the  evidence  has  been  taken,  and  the  whole  case  is  now  before  their 
Lordships. 

The  ground  of  denial  of  liability  taken  by  the  Appellant  was  this;  that  he  had 
originally  contracted  in  writing,  for  the  work  and  materials,  with  a  person  named 
Hacquoil.  For  some  reason,  probably  on  account  of  the  commencement  of  the  em- 
barrassments which  ended  speedily  in  insolvency  and  bankruptcy  on  the  part  of 
Hacquoil,  he,  after  making  some  progress,  was  unable  or  unwilling  to  proceed  with 
the  work,  and  he  seems  to  have  applied  to  the  Respondents  at  a  certain  point  to 
undertake  it  for  him  for  the  future  ;  or  rather,  it  should  be  said,  to  undertake  it 
[527]  in  his  stead  for  the  future.  They  did  so.  An  arrangement  was  made  with 
them  accordingly,  on  the  23rd  of  July,  1851,  the  day  succeeding  that  on  which  an 
agreement  had  been  made  between  Hacquoil  and  the  Appellant  for  the  purpose  of 
settling  the  account  between  them  down  to  that  time;  and  it  seems  that  at  the  foot, 
or  on  the  back,  of  the  original  contract  between  the  Appellant  and  Hacquoil,  a 
memorandum  was  written  in  these  terms : — "  This  23rd  day  of  July,  1851,  I  hereby 
transfer  the  above  agreement  to  Mr.  Philip  Le  Sueur  and  Mr.  George  Le  Huquet. 
(Signed)  Aaron  Hacquoil." 

This  was  not  signed  by  either  Respondent.  And  underneath  that,  as  it  would 
seem,  certainly  upon  the  same  paper,  and  in  connection  with  it,  is  this  memo- 
randum : — "  The  above  transfer  has  been  made  with  my  consent;  but  it  is  not  bind- 
ing upon  me  till  the  contracts  for  the  purchase  and  sale  of  pieces  of  ground  between 
Mr.  Aaron  Hacquoil  and  myself  have  been  passed  before  the  Royal  Court  the  time 
required  by  law  to  render  them  valid,  when  an  agreement  between  Messrs.  Ph.  Le 
Sueur  and  George  Le  Huquet  and  myself  is  to  be  made  on  the  same  conditions. 
Thomas  Falle." 

It  is  signed  by  Thomas  Falle,  the  Appellant.  The  document  was  also  signed  by 
Aaron  Hacquoil. 

Now,  the  Appellant's  proposition  is  this:  there  had  been  a  collateral  agreement 
between  him  and  Hacquoil,  relating  to  adjoining  property,  in  the  fulfilment  of  which 
the  Appellant  was  considerably  interested.  For  T.diatsoever  reason,  that  collateral 
contract  to  which  the  memorandum  refers  had  not  been  completed ;  the  Appellant 
says  it  never  lias  been  completed  :  that  he  has  never  had  the  benefit  of  it ;  that,  there- 
fore, [528]  Hacquoil,  if  he  had  completed  all  the  work,  could  not  have  recovered 
from  him  without  making  good  the  collateral  agreement,  and  that  the  Respondents 
are  in  the  same  condition,  and  are  entitled  to  receive  nothing. 

To  this  the  Respondents  answer,  that  such  is  not  the  necessary  result ;  and  is 
not  the  proper  construction  of  the  memorandum ;  but  if  it  were,  they  say  to  the 
Appellant,  "  You  alone  have  been  to  blame  for  not  having  that  collateral  agreement 
with  Hacquoil  completed ;  you  might  have  had  it  done  if  you  had  chosen ;  but,  how- 
ever that  may  lie,  whatever  may  have  been  the  reason  which  prevented  the  comple- 
tion of  the  collateral  agreement,  we  went  on  with  the  work  immediately;  we  supplied 
the  materials ;  we  supplied  labour ;  you  saw  what  was  going  on.  You  approved  of 
our  being  there,  though  you  found  fault  with  the  manner  of  executing  the  work; 
and  must  be  understood  as  having  encouraged  us  to  proceed ;  and,  tacitly  at  least, 
promised  to  pay  the  price  and  value." 

Such  is  the  contention  between  the  parties. 

Now,  their  Lordships  are  of  opinion,  that  the  construction  which  the  Appellant 
puts  upon  the  memorandum  is  not  necessarily  the  true  construction.  The  meaning 
of  the  document  may  have  been  that  Hacquoil  should  not  be  released  until  certain 
acts  had  been  done :  the  meaning  may  have  been  that  there  was  not,  for  all  the  pur- 
poses of  the  law  of  Jersey,  to  be  a  complete  substitution,  until  certain  acts  had  been 
done:  but  what  is  there  in  this  memorandum  (even  if  the  Respondents  had  been 
parties  to  it,  which  they  were  not),  prohibiting  them  from  saying,  "  If  we  go  on 
with  the  work  in  the  meantime  we  are  to  be  paid  for  it?  " 

Their  Lordships  think,  that  even  upon  the  assump-[529]-tion  that  it  binds  the 
Respondents,  there  is  nothing  in  the  memorandum  necessarily  inconsistent  with 
their  claim. 

Then  let  us  see  what  takes  place.  From  the  date  of  this  memorandum,  the  con- 
dition, as  it  is  called,  not  having  been  performed ;  the  collateral  agreement  of  Hac- 
quoil with  the  Appellant  remaining  as  it  was ;  the  Respondents  continue  the  work 
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at  the  expense  and  to  the  amount  of  many  hundred  pounds.     The  Appellanl 
what  is  going  on  from  day  to  day,  and  approves  in  a  sense:  thai  is,  recognizes  them 
as  being  lawfully  there,  supplying  materials  and  work,  though  he  finds  fauH   fre- 
quently, with  or  without  cause,  with  the  manner  in  which  the  work  is  executed. 

Now,  the  unavoidable  presumption  and  inference  of  fact,  and  in  law,  from  the 
circumstances  which  unquestionably  took  place,  are  these:  that  the  Respondents 
never  meant  to  work  or  supply  materials  gratuitously  :  thai  they  furnished  whal  they 
supplied,  and  did  the  work,  in  the  expectation  of  being  paid,  and  under,  at  leasr, 
a  supposed  contract  for  payment  :  that  is,  for  being  paid  by  the  Appellant.  Their 
impressions,  however,  upon  the  subject  would,  of  course,  Dot  necessarily  Kind  the 
Appellant  ;  but  what  is  to  be  necessarily  inferred  from  the  evidence  as  to  the  Appel- 
lant's belief? 

Their  Lordships  think  it  in  no  degree  less  right,  or  L<  ssary  to  infer,  and 

they  are  satisfied  upon  that  point,  that  the  Appellant  was  perfectly  well  aware  that 
the  Respondents  were  supplying  materials  and  work  in  the  expectation  of  being 
paid  by  the  Appellant;  and  under,  at  least,  a  supposed  contract,  verbal  or  written, 
with  him,  that  he  would  pay  them  according  to  the  just  amount  of  their  demand; 
be-[530]-cause  in  the  circumstances  into  which  Eacquoil  was  in  all  probability 
falling  in  July,  1851,  and  into  which  he  very  soon  afterwards  fell,  the  notion  that 
they  were  executing  the  work  or  supplying  the  materials  upon  his  credit  is  almost 
absurd:  at  all  events,  it  is  one  entirely  to  be  rejected,  as  it  is  not  warranted  by  any 
reasonable  interpretation  of  any  portion  of  the  evidence. 

What,  then,  was  the  obvious  duty  of  the  Appellant?  It  was  plainly  his  duty. 
if  he  meant  to  take  to  himself  the  benefit  of  their  labour  and  expenditure  :  and  that, 
so  far  as  he  was  concerned,  they  should  lose  their  money  upon  a  condition  not  being 
peiformed,  over  the  performance  of  which  the  Respondents  had  no  control, 
them  so — to  say,  "  You  are  working  at  your  own  peril  :  leave  the  place  if  you  like. 
for  by  me  you  shall  not  be  paid,  unless  the  agreement  of  Hacquoil,  over  the  perform- 
ance of  which  you  have  no  control,  shall  be  performed."  Not  doing  that,  he  must  be 
held  to  have  sanctioned  their  proceedings,  and  to  have  encouraged  1  hem  in  bestowing 
their  labour  and  expending  their  money  in  the  belief  and  expectation  that  he  would 
pay  them. 

In  support,  however,  of  his  case  in  this  respect  he  has  produced  several  witnt 
of  whom  for  the  present  purpose,  only  four  need  be  considered,  for  all  the  others 
speak  merely  to  matters  not  bearing  on  the  point  now  under  our  attention.  The 
tour  are,  Francis  de  la  Mare.  Jean  Billot,  John  Hubert,  and  Samuel  McKenny.  The 
witness  De  la  Mare  says: — "  I  was  acquainted  in  1851,  and  before,  with  the  Appel- 
lant, the  Respondents,  and  Mr.  Aaron  Hacquoil.  I  went  at  Mr.  Hacquoil's  request 
to  speak  to  Mr.  Le  [531]  Sueur,  one  of  the  Respondents;  in  August  or  September. 
ioi51 — I  do  not  remember  the  precise  time.  I  was  at  work  at  St.  Luke's  Church. 
Mr.  Hacquoil  came  to  me,  and  said  he  was  uneasy  in  his  mind  about  a  Bill  falling 
di  e  that  day,  and  he  wished  me  to  go  to  Mr.  Le  Sueur,  one  of  the  Respondents, 
him  to  endorse  a  note  of  hand.  I  asked  him  the  reason,  and  Hacquoil  told  me  he- 
had  transferred  his  contract  to  Messrs.  Le  Sueur  and  Le  Huquet,  the  Respondents. 
I  asked  him  on  what  conditions.  He  said  it  was  made  on  the  condition  that  he 
should  pass  some  contracts  for  land  to  the  Appellant.  He  told  me  that  if  Mr.  Le 
Sueur,  the  Respondent,  would  not  renew  the  Bill,  he  would  not  pass  the  contracts." 
That  is  a  conversation  in  the  ahsenee  of  these  persons.  He  goes  on:  "  I  wenl  to 
see  Mr.  Le  Sueur  about  it  :  he  was  at  work  building  a  chapel  in  Vauxhall.  I  told 
my  message.  I  asked  Mr.  Le  Sueur  if  it  was  true  what  Hacquoil  had  told  me:  if  it 
was  true  that  the  transfer  of  the  contract  was  conditional  on  the  passing  of  the 
contracts  to  the  Appellant?  Le  Sueur,  one  of  the  Respondents,  said  it  was  correct, 
it  was  the  case.  I  said  to  Le  Sueur,  it  was  his  interesl  to  sign  the  Bill,  in  order  to 
induce  Hacquoil  to  pass  the  contracts  to  the  Appellant,  so  that  the  transfer  of  tie- 
contract  might  be  confirmed.  Mr.  Le  Sueur,  one  of  the  Respondents,  said  in  case 
Hacquoil  was  obstinate,  or  if  there  was  bo  much  nonsense  aboul  it,  they  would 
arrange  with  the  Appellant.     After  that  I  came  away." 

Now  this,  it  will  be  observed,  is  as  early  as   1851,  while  the  work  on; 

the  conversation,  however,  acknowledges  nothing  but  the  terms  of  the  [532]  memo- 
randum; it  acknowledges  nothing  on  the  subject  of  the  liability  to  pay:  n  Bays  no 
more  than  this,  that  the  Respondents  were  aware  that  there  was  such  a  memorandum. 
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Then,  in  a  subsequent  part  of  the  evidence,  he  says: — "  I  remember  a  conversation 
passing  between  the  Appellant  and  Mr.  Le  Huquet,  one  of  the  Respondents,  at  a 
public  house  called  the  '  Robin  Hood.'  It  was  in  the  month  of  August  or  Septem- 
ber, 1857." 

Let  it  be  recollected  that  the  suit  had  then  been  going  on  for  several  years  (I  do 
not  say  this  upon  the  question  of  admissibility),  and  the  Experts,  as  will  presently 
appear,  were  at  that  moment  valuing  under  the  order  of  the  Court ;  an  order  upon 
the  footing  of  their  valuation  having  been  pronounced,  as  has  been  already  said,  in 
the  following  December.  At  this  period  of  the  suit,  it  is  that  De  la  Mare  supposes 
the  Respondents,  or  one  of  them,  to  have  used  this  expression: — "The  Appellant 
said  to  Le  Huquet,  '  Can  you  deny  that  I  have  often  told  you  that  I  would  not  acknow- 
ledge you,  or  give  you  any  money,  until  the  contracts  between  myself  and  Mr.  Hac- 
quoil  were  passed  1  '  Mr.  Le  Huquet  denied  this  for  a  long  time,  and  after  the 
Appellant  persisting,  Mr.  Le  Huquet  said,  '  0,  yes,  but  you  would  have  been  glad  if 
we  had  left,  to  have  all  that  work  we  have  done  there  for  nothing.'  The  Appellant 
told  Le  Huquet  that  he  had  all  along  said  that  he  would  not  acknowledge  or  pay  him, 
or  words  to  that  effect,  until  the  contracts  were  passed."  On  cross-examination  by 
the  Procureur-General,  on  behalf  of  the  Respondents,  the  witness  deposed: — "At 
the  conversation  at  the  Robin  Hood,  there  were  several  persons  present  besides  those 
I  have  named.  The  [533]  Experts  were  present.  The  discussion  took  place  in  a 
corner  of  the  room ;  the  Experts  were  trying  to  induce  the  parties  to  go  to  an 
arbitration." 

Now,  it  is  obvious  that  the  whole  force  of  this  supposed  conversation  depends 
not  only  on  the  mere  words  he  gives,  but  on  a  particular  interpretation  ;  and  upon 
the  assumption  that  the  witness  intends  to  say  that  they  were  uttered  with  the  mean- 
ing and  for  the  purpose  which  the  Appellant's  argument  ascribes  to  them.  If  that 
is  meant  to  be  said,  we  think  it  impossible  to  trust  to  the  witness ;  for,  without  any 
imputation  upon  his  respectability,  we  cannot  believe  that,  after  the  suit  had  been 
going  on  for  years,  when  the  parties  were  upon  the  eve  of  a  final  decision,  and  the 
Experts  were  valuing  with  that  view,  one  of  the  Respondents  would  have  said  he 
had  no  case.  To  this  supposed  conversation  their  Lordships  are  unable  to  attribute 
the  least  weight. 

The  next  witness  is  Jean  Billot,  and  he  says  : — "  I  was  acquainted  with  Mr.  Aaron 
Hacquoil,  who  began  the  building  of  the  houses  in  Victoria  Crescent.  Mr.  Hacquoil 
used  to  come  to  me  sometimes :  he  said  he  had  given  his  work  to  Messrs.  Le  Sueur 
and  Le  Huquet — he  was  not  satisfied  with  them.  He  said,  in  a  moment  of  excite- 
ment, '  They  are  trying  to  cheat  me.  I  will  not  pass  the  contracts.  I  hold  them.' 
They  were  speaking  about  the  houses  in  Victoria  Crescent.  Hacquoil  and  I  have  had 
several  conversations  on  the  subject.  I  have  had  some  short  conversations  with 
Mr.  Le  Huquet,  one  of  the  Respondents,  about  the  business  with  the  Appellant.  I 
said  to  Le  Huquet,  'You  had  done  better  to  have  taken  the  ground.' 
He  said,  '  I  know  it.'  No  persons'  names  were  mentioned.  I  cannot  say 
what  ground  it  was — no  name  was  spoken  [534]  of.  It  was  the  ground  that  was  in 
question  between  the  parties." 

And  there  is  nothing  more.  Of  course  it  needs  not  be  said  that  that  amounts  to 
nothing  at  all  with  reference  to  the  present  question. 

Then  comes  the  witness,  John  Hubert,  who  says: — "I  have  had  a  conversation 
with  Mr.  Le  Sueur,  one  of  the  Respondents.  One  day  he  said,  '  I  believe  we  shall 
be  obliged  to  finish  the  houses  before  we  are  paid.'  The  conversation  was  not  long. 
Le  Sueur  said  he  had  asked  Mr.  Falle  for  the  money,  and  he  had  refused  him.  I 
cannot  exactly  remember  the  time  ;  I  think  it  was  in  January  or  February,  1852." 
It  needs  scarcely  be  stated  that  this,  also,  amounts  to  nothing. 

The  only  other  witness  of  that  class  is  Samuel  McKenny,  a  plumber,  and  he 
says  : — "  I  have  worked  at  the  houses  in  Victoria  Crescent.  When  I  was  leaving  the 
houses  with  my  tools,  I  saw  Mr.  Le  Sueur,  one  of  the  Respondents.  He  asked  me 
whether  I  had  finished.  I  said,  '  I  had,  so  far  as  I  was  concerned.'  He  asked  me 
if  I  had  been  paid.  I  said  I  had.  He  replied,  '  You  are  a  lucky  fellow,  you  are  more 
lucky  than  we  have  been.'  In  coming  along,  I  asked  how  that  was.  He  said,  '  We 
have  been  to  him  for  payment,  and  he  says  he  does  not  know  us.'  I  said,  '  Very 
strange.'     Le  Sueur  said,  '  We'll  see.'     I  was  paid  by  the  Appellant,     We  had  been 
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speaking  of  the  Appellant  when  we  were  talking  about  the  payment.     It  was  on  the 
1st  of  May.  1852."  — 

That  which  has  just  been  read  is,  their  Lordships  consider,  the  whole  of  the 
evidence  given  by  the  Appellant,  for  the  purpose  of  satisfying  the  obliga-[635]-tion 
which  their  Lordships  deem  incumbent  upon  him  ;  tin-  obligation,  namely,  of  Bhow- 
iilg  that  he  had  given  the  Respondents  notice  that  if  tiny  proceeded  with  furnishing 
materials  and  doing  work  upon  the  houses  before  the  contracl  with  Hacquoil  was 
completed,  they  would  not  be  paid.  Of  course  no  Buch  thing  is  proved.  And.  with- 
out entering  into  the  question  through  whose  fault,  if  the  fault  of  any  one.  or  by 
what  means,  it  happened,  that  the  collateral  contracts  between  Hacquoil  and  tin- 
Appellant  were  not  performed,  their  Lordships  are  satisfied  that,  upon  the  whole  of 
the  materials  on  both  sides,  it  is  evident  that  the  Appellant  allowed  and  encoui 
the  Respondents  to  proceed  with  labour  and  expenditure  on  his  property  in  the 
belief,  on  their  part,  known  by  him  to  exist,  and  encouraged  by  him.  that  they  would 
be  paid  by  him  the  just  amount  of  their  demand:  consequently,  in  their  Lordships' 
judgment,  the  decision  of  the  Royal  Court  in  Jersey  is  right  upon  each  ground  ;  is 
right  in  both  respects,  and  the  appeal  must  be  dismissed,  with  all  costs,  including 
those  of  the  recent  examination  of  witnesses  procured,  as  has  l>een  said,  at  the 
request  of  the  Appellant,  and  their  Lordships  will  humbly  advise  Her  Majesty 
accordingly. 

[Mews'  Dig.  tit.  COLONY.  III.  Appeals  to  Privy  Council,  6.  Practice,  g.  Xey  Evi- 
dence; tit.  CONTRACT,  B.  Parties  to  Contract,  3.  Assianees.     S.C.  7  W.B 
707.] 
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